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PREFACE.

In this volume are collected the most important admiralty

decisions, of seven districts of the United States, bordering upon

the great northern lakes and the Mississippi river and its tribu-

taries, for the last ten years.

The admiralty courts have been gradually growing into favo]^

with those doing business upon these waters ; and they are fast

absorbing the entire mass of maritime litigation growing out of

the vast shipping interest and extended commerce of our inland

navigation. And up to the present time, there has been no

effort made to present in an authentic form, any of the admiralty

decisions of the eminent judges presiding over these court,s

;

but the profession have been compelled to rely upon newspaper

reports, and tradition, for their knowledge of the decisions that

may have been rendered.

The want of such a book of reports has been often felt by

those practicing in the admiralty courts ; and it was to supply

that want, that the reporter undertook to gather from the inland

admiralty courts the materials forming the present volume.

The author takes this opportunity to acknowledge with pleas-

ure, the great obligation he is under to the judges whose de-

cisions are herein reported, for their ftill and hearty co-operation

and assistance in enabling him to present to the profession so

complete, and as he hopes will prove, so valuable an addition to

Ihe admiralty learning of the country.

He also would express his thanks to the many members of
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the profession, from Louisiana to Michigan, who have so kindly

and promptly given so much valuable assistance in furnishing

statements of facts, and memoranda of arguments upon the

trial of the different cases.

The publication of these admiralty imports will be continued,

and will probably hereafter contain the decisions of other dis-

tricts not reported in this volume. -

Detrmt, March 20, 1857.

JOHN S. UEWBEBBY,
B^orter,
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DISTEICT OF MICHIGAN.

DECISIONS
OF THB

HON. BOSS WILEmS, JUDGE.

John Fbanconet, Libelant v. The Peopellee F. W.
Backus, Eespondent.

District Court of the United States. District of Michigan. In

Admiralty.

HON. EOSS WILKINS, JUDGE.

1. The jurisdiction of this court in cases of admiralt7, does not rest upon the stat-

ute of 1845, but upon the constitution of the United States. It is not h'mited

to tide waters, but embraces the lakes and navigable rivers, through which com-

merce is carried on between different states, or with a foreign nation.

2. When a vessel of the United States is duly enrolled and licensed, and has been

engaged for years between Detroit and Buffalo, although she may have been for

a short time at a foreign port, stUl the presumption is, that her crew were hired

in a domestic port.

WiLKiNS, J.—This is a libel for seaman's wages, promoted

by the first engineer of the propeller. The important exhibits

in the libel, are as follows :—" That at tbe time of the contract

for which suit is brought, and wherein the alleged services were

rendered, the said vessel was and continued to be enrolled, and

licensed and engaged in the business of navigation and com-

merce, between the ports of Detroit and Buffalo : that the libel-

ant was employed on said boat by the agent thereof, by and

for the year beginning and ending at the close of navigation in

Vol. I 1
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The Propeller F. W. Baekui!

each year : that for years previous to the close of navigation of

1851, the libelant, as engineer of said vessel, rendered appro-

priate services in that capacity : that at the close of navigation

in the year 1851, he entered upon the fulfillment of another

year's services upon said vessel, and continued in that capacity

until about the 17th day of December, and that he was to re-

ceive the sum of $550 per year."

All these exhibits in the libel, with the exception of the last,

are fully admitted, and conceded in the answer filed by the in-

tervening claimant ; and even the last is conceded in a modified

form by the reduction simply of $50, on the year's salary.

The answer stating : " that the libelant had been employed

on said propeller by respondent at the close of navigation

of 1851, as first engineer for a year thereafter, and was to

receive for his services in that capacity—not the sum of $550,

but the sum of $500—and that, under said contract, the libel-

ant did enter upon the performance of the services for the year

for which he had been employed."

These admissions in the answer, obviate the necessity of any

inquiry into the proposition raised in the argument, based upon

the supposition that the contract with the libelant was entered

into at Maiden, in Canada West, and consequently constituted no

lien on the vessel. The intervening claimant negotiated with

the prior owners of the vessel, in March, 1852, at Maiden, for

the controlling interest in the same, while the vessel was moored

in that foreign port, but the bargain was perfected at Detroit.

And there is no proof, that the antecedent contract with the

libelant was originally made in Canada, and such a fact will

not be inferred in contradiction to the admission of the answer,

from the circumstance of the vessel being temporarily at Mai-

den, a foreign port, it is true, but a port intervening between

Detroit and Buffalo, and embraced within the coasting trade of

the lakes as defined in the act of Congress. The jurisdiction of

this court, in cases of admiralty, does not rest upon the statute

of 1845, but upon the constitution of the United States, and is

not limited to tide waters, but embraces the lakes and navigable

rivers, through which commerce is carried on between different

states, or with a foreign nation. At the time the constitution
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The Propeller P. "W. Backus.

was framed, but little was known as to tHe extent and character

of the northwestern lakes, and in conferring admiralty and

maritime jurisdiction upon the courts of the United States, it w*s

technically understood to embrace only those waters character-

ized by the ebb and flow of the tide. But in 12 Howard, the

Propeller Genesee Chief v. Fitzhugh, the Supreme Court of the

United States have decided, that these -lakes are, as great in-

land seas, embraced within the -spirit of the constitution, and

that the maritime jurisdiction of the federal courts as to them,

does not depend upon the old common law technicality. Whe-

ther, then, the contract with the libelant, was made in Canada

or not, a fact that does not appear, the vessel, being licensed un-

der the statute of the United States, and enrolled as sailing

from Detroit to Buffalo, and for years so engaged, is subject to

the law governing maritime contracts, and the presumption is,

that her officers and crew were duly engaged in her service in a

domestic port. *

On the pleadings, then, we hold that the libelant is entitled

to the year's wages ; that his salary as engineer commenced in

the fall of 1851 ; that his wages constitute a lien on the vessel

;

and that the intervening claimant purchased the vessel, subject

to such lien. By the testimony, he voluntarily left the vessel,

being discharged on the 16th of September, 1852 ; he is there-

fore to receive his wages, up to that time; or—which amounts in

calculation to the same thing—a year's.wages, deducting two

months and half, or about $100. The only point, then, presented

by the pleadings, on which there is a difference of opinion be-

tween the parties, is, as to the amount of salary for which the ves-

sel was made liable to libelant. One of the former owners of

the vessel, Theodore S. Park, swears that the contract with

the libelant for the year 1851-2, was $550 ; that it had been

$500 the year before, but the owners had raised it $50 for the

year 1851-2. In contradiction to this, Captain Langlytestiiies,

that while he navigated the vessel, the libelant repeatedly stated

his wages at $500, and the^ clerk, Fitzhugh, in making out his

bill at the time of his discharge, allowed him only $500, and to

which libelant made no exception at the time. This all may

be so, and yet it does not contradict the testimony of the
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The Schooner MeiTitt Hunt.

former owner, who may have raised Ms wages to the amount

stated, without at the time apprising the libelant, and I am more

ilnclined to rely on the statement of the old owner as to this

fact, than the evidence of Captain Langly orthe clerk.

Enter decree then as follows

:

Nine months and a half, at the rate of $550 per year, $435 41^

Credit by payments, .... 236 00

Decree for libelant, balance, . . . 199 41|

Job S. Lutheh, Libelant, A, A. Smallet, Intervening v.

SCHOONEE MeEEITT HUNT.

District Court of the United States. District of Michigan. In

Admiralty.

HON. BOSS WILKINS, JUDGE.

1. An ex pa/rie deposition, taken under the act of Congress, de ime ease, will not be

received unless all thp provisions of the act be strictly followed.

2. When the offiuer taking the deposition ex parte, did not certify that the witness

was " cautioned " as well as " carefully examined and sworn,'' as provided by

law, the deposition will not be received.

Barstow & LochiJaood, for Smalley.

Hunt & Newberry, for respondent.

WiLKiNS, J.—When this case was called for hearing, the coun-

sel for libelants, to sustain their case, oifered to read certain ex

parte depositions taken at Green Bay, "Wisconsin. To this ob-

jection was raised, that the depositions were inadmissible, because

the provisions of the act of Congress were not complied with.

That part of the judiciary act providing for the taking of ex

parte depositions, has ever been construed strictly. The act

requires, that the witnesses " shall be carefully examined and
cautioned and sworn," &c. The act requires that the witness chall

be cautioned as well as sworn. It does not appear from the cer-
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tifioate of the officer before whom the deposition was taken, that

this was done.

The objection, is sustained^ and; the deposition rejected. The

cause will be continued, to allow the libelant to retake the depo-

sition.

EitiLT Sageman, Intervening libelant v. The Schooner

Beakdywine.

District Court of the United States. District of Michigan. In

Admiralty.

HON. BOSS wiLKINS, JUDGE.

1. A fenialei employed as cook on board of a vessel is.a mariner, and is entitled to

sue in the ^dmiraUy for her wages,

J. S. Newberry, for libelant.

Mr. Mdred, for respondent.

WlLKiNS, J.—This, was a libel for seaman's wages promoted

by Emily Sageman the cook of the vesseL

To entitle one to sue as a mariner, the services rendered must

pertain to the business of navigation, and be such as are neces-

sary, or tend to preserve the vessel, or take care of those navi-

gating the vessel. A cook on board of a vessel has been held

to be a mariner. It matters not whether the cook is a male or

female. The libel must be sustained. And it is referred to the

clerk to ascertain the amount due to the libelant.
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The Steamboat London.

Kief & IiAsg v. The Steamboat London.

District Court of the. United States. District of Michigan. In

Admiralty,

HON. BOSS WILKINS, JUDGE.

1. The sixth section of the act of OongreSs of 1790 confers power on the judge or

justice to issue summary process in the cases specified ; and the court will not

look beyond the certificate of such officer for the authority of the clerk to issue

the process prescribed ; but such certificate must show on its &ce that the commis-

sioner had authority to act.

2. Two seamen, being discharged fi-om the steamer London, at the port of Detroit,

made oath before a United States commissioner, of the amount due them as wages,

who certified the same to the district cierk ; on which a summons was issued,

directed to the master of the vessel, to show cause why proceedings should not

be forthwith instituted against the vessel.

3. The principal objection to the process was, that the certificate upon which it was

based did not state the residence of the district judge, or that he was absent

from his residence in the city of Detroit, where the Admiralty Court was held.

The certificate is not sufficient. •

The libelants were two seamen who served upon the steam-

boat London ; who had been discharged at the port of Detroit.

They made application to the clerk of this court as a commis-
sioner, for summons against the master of the vessel to show
cause why admiralty process should not issue against the

steamboat, under the summary provisions of the 6th section of

the act of 1790. The clerk acting as commissioner, certified to

the clerk, that sufficient cause of complaint existed, whereon to

found admiralty process.

An attachment was then issued, placed in the hands of the
marshal, and the steamboat was seized.

The claimants filed exceptions to the proceedings in seven
allegations, which were argued at length.

Sidney D. Miller, for libelants.

Hunt & Newberry, for respondent.
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The Steamboat London.

"WiLKiNS, J.—A motion is made, on the part of the claimants

of said vessel, to quash the writ issued in this case, and all sub-

sequent proceedings, on seven distinct grounds set forth in the

application.

The process was issued by the clerk of the District Court

against the vessel, on the certificate of a commissioner of said

court, stating that there existed sufficient cause of complaint,

on behalf of complainants, on which to found admiralty process,

under the summary provisions of the sixth section of the act of

1790 (first statute at large).

The first six exceptions taken, embrace objections to the reg-

ularity of the proceedings before the commissioner, the service

of the summons, and the sufficiency of the case made before that

officer, as the basis of the certificate.

Into these matters the court will not inquire. The statute

clothes the judge or justice, with power in the premises, and

this court will not look beyond the certificate, as conferring

authority on its clerk to issue the process.

But although the court will not look leyond, it will look ai

the certificate, in order to ascertain whether the exigency speci-

fied in the statute existed ; or, in other words, whether there was
a statutory authority for the process.

The object of the law is the speedy adjustment and recovery

of seamen's wages, and at the same time prevent vexatious liti-

gation. With this view, the statute provides, that "if the

wages be not paid within a specified period, or any dispute shall

arise in regard thereto, it shall be lawful for the judge of the dis-

trict wherein the vessel is raoored, to issue a summons for the

master to appear before him, and show cause why prpceedings

should not be forthwith instituted against the vessel, according

to the course of admiralty courts, for the recovery of the wages
due." But the statute further provides, "that in case the resi- •

dence of the judge of the district be more than three miles from
the place, or he be absent from his place of residence, then, in

such case, any state magistrate or United States commissioner

may issue such summons, take temporary cognizance of the

complaint, and certify, if the amount be not settled, the subject
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matter to the district clerk, as the foundation of process in

behalf of the seamen."

Such certificate must be in compliance with the statute, or else

it is no foundation for the action of the clerk. It must state the

residence of the judge of the district, and if that be more than

three miles from the place, or he is absent from his residence

at the time the proceedings are instituted before the magistrate,

the proceedings are regular.

As the certificate is the only paper placed of record m this

court, as the basis of proceedings here, it must show on its face,

that the state magistrate or the commissioner had authority to

act.

Such is not the character of this certificate,-and the writ is set

aside, and the subsequent proceedings.

E. B. & S. Ward OwiirERS of the Steamboat Pacific v.

The Beig Fashion.

District Court of the United States. District of Michigan. In.

Admiralty.

HON. ROSS WILKINS, JUDGE.

1. In case of a collision, between a steamer and a sail vessel, in which the owners

of the former libel the latter, the libelants must not ' only show fault in the sail

vessel, but aU precautionary measures, on their own part, to avoid tlie danger to

which she was exposed.

2. When a collision is deemed inevitable, an injudicious order, given in the excite-

ment and alami of the moment, is not to be considered the only cause, even if

deemed a fault, should the antecedent negligence and conduct of the one party

have placed the other in a situation where there was no time for judicious action.

3. Where no fault can be found on either side, the oolhsion will be deemed an in-

evitable accident.

4. Where a collision occurs from inevitable accident, without the negligence or fault

of either party, eaoft should beat Ms ovnt loss.

5. Allegations in pleading are admissions by the pleader, and need no proof; unless

denied and put in issue: and as against the pleader, will be taken as matter con-

cea6d.

6. A witness swearing that he (AougrW a particular orderwas given, and to his Mirf
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that it was obeyed, is nbt contradicted by; testimony! positively ayerring that such

an order was not given.

T. The testimony of a witness should not be rejecsted, ,because in a hurried conver-

sation, immediately after the collision, he gave a different statement as to a par-

' ticular fact, from that positively sworn to in court.

8. The protest of the caiptain and'orew, madethe morning after the oollisionj when

admitted in evidence, may be considered as evidence corroborative- of the testii?

mony of the witnessesiin court, when, as to att material facts, they correspond.

9. Doubtful words in a statute, if not scientific or technical, are to be interpreted

according to their familiar use and acceptation. The phrase "joinj? o/"tow"ffe" is

nautici); and signifies having the wind free on either taek.

10. Since the introduction of steam in the propulsion of vessels, the rule of naviga-

tion has been enlarge dj and steamers are required to use ail their power and care,

under all circumstances, to keep clear of sailing vessels. The former can be con-

trolled and guided by human skill ; the latter are governed by the wind.

11. Every precaution must be taken by a steamer to avoid a collision with a sail

vessel, and' the timely si&ektening of her speed' is a necessary precaution at night,

when passing tliroogh a fleet of sail vessels anchored- at the mouth of a river.

Under such circumstances, a mere conformity with the rules of navigation will

not excuse the steamer.

12. -i rate of speed in steamers, which, under the circUfflstSncea; necessarily endan-

gers the property of others, is unjustifiable, and makes the owners responsible for

the' consequencesi-

H. H. Ummons, G. V. iV". Lothrop and J. S. Newberry, for

libelants.

I. In the case of tlie Woodrop Sims (cited in Abbott on Ship-

ping, 229), Lord Stowell Stated four classes of collision in the

English admiralty.

1st. Where the collision- is withoat" fault on either side, as by
inevitable accident or vis major ; there the loss is left where it

fell.

2d. Where both parties are to blame, there the whole loss is

put together and divided in equal moieties, each party bearing

half Eogers v. The Brig Rival, 9 Lord Ray. 28.

This is also the rule where there is actual fault, but it is in-

scrutable, that is, uncertain on which side it lies. The Sciota,

Davies, 359.

3d. Where the fault is with the suffering party alone ; in this

case he must bear his own loss.

4th. Where the fault is with the other party alone ; then the

offending party must respond to the injured party in fuU dam-
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The first proposition as laid down, it will be observed, is a

mere dictum, and is not necessarily law in our courts. On ques-

tions of jurisdiction and admiralty law, our courts are not bound

by the English courts, but may go to the great sources of admi-

ralty law to be found in the codes of the commercial states of

Europe. See Ben. Ad. chap. 12, Resume. Such is the doctrine

of the United States courts. The Jefferson, 10 Pet. ; Waring v.

Clarhe, 5 How. 441 ; The Genesee Chief, 12 How. 443.

The^irs^ proposition of Lord Stowell we submit, is not lawm
this country.

(1) Because it has never been so adjudged in this country.

(2) By the laws of most of the maritime states of Europe, the

loss was divided in case of inevitable accident. See Abb. on

Ship. 229. Such was the law of Yalin, Oleron, Hanseatic ordi-

nance, Yinnius and Stypmann, and the French ordinance.

(3) Because one of the most accomplished and experienced of

the American admiralty jurists has decided otherwise. The

Sciota, Davies, 364, 365.

But in the case at bar we claim the brig Fashion to be solely

in fault.

II. It is the duty of a steamer, all other things being equal,

to port her helm, and go to the right, on meeting a vessel com-
ing from the opposite direction. Story Bail. § 611.

III. Where either party has neglected any ordinary precau-
tion, or varied from any right or duty, they are presumptively
liable. 1 Conklin's Adm. 303 ; 10 Howard, 605 ; 10 Howard,
584.

(1) The showing a green light by the Fashion when on the
larboard tack, was an ordinary—nay more, a statutory prescribed,
precaution. Laws of Cong. 1847 ; 8 Law. Eep. 375.

(2) A sailing vessel meeting a steamer h^ a right to keep her
course, and it is her duty to do so. Conk. Ad Pr 308 309 •

2Hagg. 173. '

Corolhry First. Th^ Fashion was on her larboard tack, not
showing a green light ; she is therefore in fault.

Corollary Second. The Fashion changed her course and
headed obliquely across the channel.

IV. The libelants may recover though some fault is attribu-
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table to tKem. 1 Green. Ev. § 232 a; Butterfieli v. Forrester, 11

East. 60 ; Bridge v. Gr. Junct. R. W. Co., 3 Meeson & "W. 244

;

Davies v. Mason, 10 Mees. & W. 546 ; Barrett v. WilUamson, 4

McLean, 291.

A. D. Fraser, James A. Van Dyke and WiUiam, Gray, for

respondents.

To entitle the libelants to recover, they must show negligence

on the part of the respondents, and entire vigilance, and no

negligence on their own. Abb. on Shipp. 601 (top paging)

;

also, ditto, 606 ; 1 Crockton & Meeson (1832), 20 ; 38 E. 0. L-

252.

The libelants must show fault on part of defendants. The

Atlantic & Ogdensburgh (reported in this volume) ; Story on.

Bail. 609, note ; 3 Kent, 231.

The speed of the Pacific was too great under the circum-

stances, and puts her officers in fault. 2 Wm. Eobinson, 9 ; 2 do.

271 ; 3 Wm. Eob. 76; 2 Wm. Eob. 2, 202, 379, 426 ; 3 Wm,
Eob. 288.

It is a mark of suspicion that the libelants did not offer their

protest in evidence. 3 Wm. Eobinson, 295 ; 2 Wm. EobinsoH,

318.

In conflict of testimony the presumption is that the respond-

ents did their duty, 2 Eob. 245.

WiLKiNS, J.—This is a cause of collision between a steamer

and a brig, at the mouth of the river Detroit. The libelants

were the owners of the steamer Pacifi^c, and exhibited in their

bill the following allegations, viz :
" That the said steamboat, of

the burthen of 500 tons and over, on the 26th of May, 1853,

sailed from the port of Detroit with a large load of passengers

and a small cargo of merchandise, on a voyage to the port of

Cleveland, in the state of Ohio : that, in the evening, when

about a mile and three-quarters below the port of Maiden, and

about three-quarters of a mile below the Maiden light-house,

and near the mouth of the river, while running her usual track,

and only at the rate of five miles an hour, because the night was

dark, without a moon, and it thus being impossible to distinguish
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a vessel at more thau about: twice the leogtli of the said steam-:,

boat distant; and, furthermore, because the master of the steam-

boat thus slowed the speed of the said steambpatj in order to

pass a vessel about five or six hundred feet above ike brig

Fashion ; the master being on watch and on the look out, des-

cried a small light ahead, and soon discovered a vessel approach-

ing the steamer he commanded, dead ahead, and apparently

about three hundred feet distant, which was but twice the length

of the said steamboat : that as soon as he discovered the said

brig Fashion thus approaching th& steamer:, he ordered his helm

to be put " hard a-port," designing to pass, to her right, and leave

her on his larboard side : that the helm of the steamer was

accordingly put " hard a-port," and so kept until the said steam-

boat had lapped her bow upon said vessel about, twenty or thirty

feet ; and that when he perceived the Fashion was about ta

strike the steamer, he ordered his helm " hard a starboard," in

order to throw his stern off and avoid a collision, which was ac-

cordingly done, but the said brig struck the said steamboat with

her bow about midships, carrying away the wheel-house, the

kitchen and pantry, with its crockery and furniture, and also

tile wheel beams, deck frames, pillar- block, and b^eafeing the

wheel of the said steamboat."

The libel farther exhibits, that at the tinae the light, of the

Fashion was first seen, the steamer Pacific "carr^d a bright,

light at the top of her pilot-house, a red light on her larboard
ade front of the wheel-house, and a ^een light on her starboard
side opposite the red ; and that the said lights regained in their
positions burning, when the brig struck the steamer, and that
they could easily have been seen from the Fashipn for a long
time before, and in season for her to have avoided a collision."

It is further alleged in the libel, that " when the Fashion was
first seen, she was so near the Canada, shore, that the steamer
could not safely pass between her and the shore : that when
first discovered by the Pacific, she was sufficiently near for ^hose
on the steamer to see her exact course, and that her ^o^iic pointed
from the Canada shore towards the middle of the river: that,
when the Pacific was nearing l^ey, and about to pass her pi^ the
rights instead of hugging the s^d ^l^ore, or putting ]x^ helm to
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larboard, as ahe was bound to do, or instead of keeping on her

oonrse, she omitted to do eithe«-, but put her helm to the star-

board, and thereby throwing her bow out from the shore, across

the track of the steaimer, and by reason whereof the collision

occurred : Ijjjiat the orders ' to starboard ' were distinctly heard

given on board of the brig, and that, in obedience- thereto, ishe

bore out from the shore across the track of the steamboat, until

just as the bow. of the brig was about to strike the steamer, when

the order was given ' to port her helm and bear away,' which

was too late to avoid the collision."

After thus succinctly narrating the circumstances attending,

and the immediate cause producing th6 collision (which, as the

libel was prepared and filed within four days after the events

described, and when the facts were then fresh in the memory of

the captain of the steamer and his crew, may be fairly consid-

ered as their view of the facts at the time), the Ubel proceeds to

confirm this view of the transaction, by the recital of the ad-

mission of the captain of the brig, that his vessel was in fact

starboarded, as thus represented ; and that the collision was
consequently occasioned by the carelessness and mismanage-

ment of the captain and crew of the Fashion, in not putting her

helm to the larboard, or otherwise continuing her course up the

•river on the Canada side of' the channel.

The respondents deny that the collision was occasioned by
the fault of the brig ; but directly charge the same to the care-

lessness and mismanagement of the steamer, averring that it

was occasioned by the steamer's attempting to cross the bows
of the said brig, when she should have continued her course

and gone to the starboard. They further deny, that the brig

was pursuing a course upward near the Canada shore ; and aver,

that the brig, being on a voyage from the port of Buffalo to

Chicago, entered the mouth of the river Detroit, from Lake
Brie, about 8J o'clock in the evening of the day when the col-

lision occurred : that having by the compass brought the light-

house to bear from their vessel north by east, they pursued a course

up the river west of mid-channel, direct for the Bois Blanc

light-house: that they continued such course without mate-

rial variation : that on entering the mouth of the river, all their
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crew, ten in number, were summoned upon -deck, and stationed

at the braces and other suitable places, so as easily to manage

the vessel in case of emergency : that she was staunch, strong,

well manned and equipped: that she had a signal lamp burn-

ing,and suspended over the pawl bits, visible to thgse approach-

ing : that in addition thereto, a man with a large globe lamp

was stationed forward of the railing : that when she was two

and a half miles up the river, and a quarter of a mile from the

light-house, and about half a mile from the Canada shore, her

master, who was on the look out, discerned the light of the

Pacific coming down the river about half a mile off: that both

the lights of the steamer were then visible, and continued so,

until she approached to within forty or fifty rods of the brig,

when the larboard light disappeared and continued so until

within twenty rods: that at this time she was from two to

three points to the starboard of the said brig's bow, and was

then pursuing a course which would have carried her some

fifteen rods to the starboard, and prevented the collision : that

there was an abundance of room then between the brig and the

Canada shore, for the steamer to pass with entire freedom and

'safety, the river being about two miles wide in that locality

;

that the said steamer here suddenly changed her course, and her

larboard light again appeared : that the Fashion was then

sailing up the river at the rate of a mile and a half an hour, and

on the same course with which she had entered, and that her

course was not altered until a collision with the Pacific appeared

inevitable, at which time her helm was ordered a-port to ease off

the blow of the steamer: that within a minute after the re-

appearance of the larboard light of the Pacific, she ran across

the course of the brig, striking her larboard bow, carrying away
her jib-boom, bowsprit, and breaking through her larboard

bow
:
that the speed of the

^
said steamer was, at the time, un-

checked. The respondents, therefore, fully deny that the col-

lision complained of; could have been avoided by the brig

Fashion, but affirm that it was caused by the sudden and im-

proper change made in the course of the steamer. They deny
further, putting the helm of the brig to the starboard, and aver
that she only changed her course at the time, in the direction
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and to the extent 'and for thp purpose previously stated ; and

further affirtn that no order to starboard was given by the

master or any one on board said brig, and that no collision

would have occurred, had the Pacific kept her course to the

Canada shore, or stopped her, engine when the danger first be-

came apparent.

The issue of fact, thus presented by these allegations of the

respective parties, comprehend, therefore, the affirmation of the

libelants that the collision was caused by the unskillful star-

boarding ofthe Fashion, when the vessels approached each other

;

and the denial of the same by the respondents. But assuming

the fact to be according to the statement of the libel, and that

such an order was given and obeyed by the brig, it by no means

exonerates the steamer from fault, and attaches responsibility to

the respondents, unless the alleged consequence of such order

was solely attributable to such alleged false movement of the

brig. The libelants must show that their vessel performed the

duty which devolved upon her under the existing circumstances,

in adopting all precautionary measures to avoid the danger to

which she was exposed. They are not only called upon to es-

tablish fault in the respondents, but to prove ordinary care and

diligence on their own part. At the moment a collision is ap-

prehended to be inevitable, an injudicious order, given in the

excitement and alarm of the moment, is not to be considered as

the only cause, even if deemed a fault, should the antecedent

negligence and conduct of the one party have placed the other

in a situation where there was no time for judicious action. 8

Law Rep. 275
; 12 How. 461.

Hence the inquiry of the court embraces the consideration of

other facts than those composing the issue specified in the libel

and answer. The pleadings admitting a collision, the principal

inquiry is, whether it was the result of inevitable accident, be-

yond the control of human care and skill, or, if not, which ves-

sel was in fault ; or, were both in such fault as'would call for an

equitable apportionment ofthe damages? It was clearly not an

event caused by a sudden storm, or, any such vis major as caused

the vessels to be driven against each other, and which human

foresight could not have prevented. Yet, if there can be no
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fault found by the testimony on either side, it will nevertheless

be considered as an inevitable accident. The steamer was on

her usual evening trip to Cleveland, Ohio, and the brig on her

voyage to' Chicago, had entered the mouth of the Detroit river,

in the vicinage of which and within the range of a mile of the

light-house, a fleet of fifty or sixty sail vessels, bound upward,

were detained by unfavorable weather. In the language of

Captain Shepherd, of "the Hope," " The vessels were so thick

in the channel, and the night so dark, that it was a difficult mat-

ter for a steamer to steer safely through them, and required the

greatest precaution."

The testimony, which is principally applicable to the other

points involved, is not only voluminous, but greatly contradic-

tory. This is necessarily incidental to all cases of this descrip-

tion. The witnesses, usually the crews of the colliding vessds,

are not at all times the most reliable ; and, viewing the leading

incidents from different and ever varying positions, a correspond-

ence in their testimony cannot always be expected. With much

care and attention, I have laboriously examined and studied the

facts in the case, and will not undertake to reconcile the marked

discrepancy in the evidence. Certain prominent facts are free

from all doubt, and on them mainly will the decision of this

court depend. Other fects are left in uncertainty, by the wit-

nesses on the one side contradicting each other on material points,

widely differing in matters of judgment, as to time, place, dis-

tance, and the character of the night ; and all of them, almost

with one accord, positively afirming the leading fact in the con-

troversy, which is flatly, and as positively denied by all the wit-

^ nesses on the other side.

Before we proceed, however, to an examination of this testi-

mony, it would be well to notice four very material facts, placed

on the record of the case by the libel.

Allegations in pleading, are admissions by the pleader, and
need no proo^^unless denied and put in issue ; and as against

the pleader, will always be taken as matter conceded. These
fa,cts are

:

1. The night of the collision was very dark, and so dark as to
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be impossible to distinguish objects at more than twice the dis-

tance of the Pacific.

2. The speed of the Pacific was slackened to five miles an

hour, in order to pass a vessel about five or six hundred feet above

the brig Fashion.

3. Captain Goodsell, of the steamer, first discovered the brig

Fashion approaching the Pacific dead ahead and at the time

about 300 feet off.

4. That as soon as he discovered the Fashion, thus approach-

ing his vessel and at this distance, 300 feet, he first ordered his

helm " hard a-port," and kept her so, until.she lapped her bow
upon the brig about twenty or thirty feet ; and then, perceiving

that the Fashion was about to strike the steamer, he ordered his

helm " hard a-starboard," in order to throw his stern ofi', which

was done, and then the collision occurred.

I. The first proposition presented by the pleadings and the

proofs ig, was the collision the result of the fault, or the unskill-

ful conduct of the officers and crew of the Fashion?

It is argued on the part of the libelants, that the Fashion, in

her onward course up the river, closely hugged the Canada side

of the channel : that she was on this course when first seen from

the Pacific : that she continued on this course nntil nearly oppo-

site to, although somewhat below, a house on the Canada Shore

designated as the Elliot House, and stated by Mr. Elliot to be
" about sixty feet below the light-house." That the Pacific having

a minute before slackened her speed, to avoid a collision with the

vessels lying in front of the light-house, was slowly proceeding

onward in mid-channel, when the Fashion, suddenly changing

her course for the American side, recklessly crossed the track of

the steamer, and by unskillfuUy putting her helm to the starboard,

rendered a collision unavoidable. Such a state of facts, if sus-

tained by proof of every precautionary measure taken by the

steamer to pass in safety (would certainly fully exonerate the

steamer), and render the respondents liable to the amount of the

damage incurred.

Is such a view of the case maintained by the preponderance

•of the evidence ? I think not. While no two of the crew of

the Pacific agree as to the relative position of the Fashion to the

Vol. I. 2
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Hope and to the Canada side ; and Smith Holt, the wheelsman,

locates the Hope "in mid-channel, tailing towards Canada;"

while Noble, the clerk, says, "she seemed to be coming up the

eastern shore, and did not alter her course until a minute before

the collision ;" while Elliot swears "that the point of collision

was further off in the stream and near the middle of the channel ;"

while Goodsell states that he could not doubt as to the position

of the vessel, and that her course was up the river on the Ganar

da side, and about 250 feet from the shore ; and in cross-exam-

ination, invalidating the strength of this testimony, by swearing

that the collision occurred half a mile below the island, and con-

sec[uently locating the Hope" at a greater distance from the

Canada side, and the light-house, than the same is, fixed by Shep-

herd and Dumont ; while such glaring discrepancy weakens the

position of the libelants in this respect, the captain, the two

njates, the helmsman and seamen, numbering nine in all, and con-

stituting the entire crew of the Fashion, clearly, unitedly and

emphatically testify to her course from opposite" Bar Point up-

ward, west of mid-channel in a specified direct bearing for the

light-house. And in this they are mainly supported by Wolf

of the "Walbridge, and Marshal Capron of the Blossom, the one

following and the latter preceding the Fashion in the same

course, and passing unobstructed up the stream to the light-house

point, between the Hope and the so-called American side, shortly

before the coUision, the crash of which was heard distinctly on

her decks.

If, then, taking the Canada side of the channel, and continuing

in the same until the moment of collision, and putting the helm

at that crisis to the starboard, thereby suddenly turning her bow
to the left and across the river, is the faxilt of the Fashion, I can-

not, from all the consideration I have given the, evidence, so find

tharib,ct.

The libelants' witnesses by no means agree with each other as

to hearing the order " to starboard," or from what quarter it pro-

ceeded
;
and those of them who testify to such a fact, are posi-

tively contradicted by the captain and the entire crew of the

Fashion, who must have heard such an order had the same been

given, and must have been conveTsa,nt of the fact had such m
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order been obeyed by the vessel. They could not be mistaken

;

while it is probable that those on board the steamer were so,

hearing such a shout from the Walbridge, and from the appear-

ance of the Fashion in " easing off her main sheet." If the fact

was so, and such an order was given and obeyed, the captain,

the mates, the helmsman, and the seamen of the Fashion have

knowingly and corruptly sworn to a falsehood, material in this

controversy, and which would require .of this court, so believing

the fact, to direct their recognizance to respond to a criminal accu-

sation. Not so in regard to Groodsell, Fish, Dumont, Noble, and

the wheelsman, Holt. There is a mental reservation, or a cautious

modification in their testimony, 'which, however morally inex-

cusable if the fact was otherwise, would be protection of them on

an indictment for perjury. Thinking such an order was given on

board the Fashion, and believing the brig then swinging to the

left, is not an oath contradictory to the fact, that no such order was

given, and thatno starboarding nautically considered ever occurred.

Captain Goodsell says, in his testimony in chief:—"I heard

them on board the brig sing out starboard-, and then ' hard star-

.board,' and. saw the Fashion swing towards our vessel;" and in

cross-examination, he says, " I think she put her helm to starboard,

when we put our helm to port." All this may be consistent with

the fact that the Fashion was not put to the starboard." Fish did

not hear the order to starboard, but says, " the Fashion seemed

to be swinging towards us, after Goodsell gave the order ' to port,'

and then it was too late for either vessel to have avoided a col-

lision ;" corresponding with the statement of Kennedy Aiidrews

"that the Fashion, at the time, eased her main sheets," which

would appear to those on the steamer, as if she was starboarding.

Dumont says " that he heard the order ' to starboard,' but the

Fashion was so close, that he couldn't say whether she swung or

not." Noble says, " the Fashion seemed to be coming up on the

Canada side ; heard the order ' hard a-port ' on the steamer, and

observed an alteration in the course of the Fashion towards us,

and immediately the collision occurred." And Holt says, "I
think the Fashion luffed up justjDcfore the collision, and changed

her course, heard the order 'to starboard,' .but can't say the sound

came from the Fashion."
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All of whicL. testimony amounts not to the weiglit of a spider's

thread, Avhen contrasted with the unequivocal denial of the fact

by nine witnesses, who best knew of the circumstance, if it

occurred, and still more so when taken in connection with the

testimony of Wolf, that he, immediately before the collision, gave

such an order on board of the Walbridge, whose position was

directly astei-n of the Fashion. And were I to accept the equiv-

ocal affirmation of the libelant's witnesses on this point, thus

explained by the order given on the Walbridge, and reject the

positive and direct denial of the respondent's witnesses, I should

give a preponderance to doubt over certainty, and establish a new

rule of evidence for the discovetry of truth.

I am obliged, therefore, to say, that my examination of the

evidence, in regard to this very serious conflict between the

witnesses, has led me irresistibly to the conclusion, that no such

order was given on board the Fashion, and therein she was not

in fault.

Heretofore I have considered the course and conduct of the

Fashion, principally with the light shed thereon by the crew of

the steamer. Their testimony certainly does not make out the .

case, as exhibited in the libel. Nor is much strength superadded

thereto by Simonea and Guiteau ; the latter of whom, by his

conduct on the stand, did not commend his oath to the favorable

regard of the court. We will presently consider the weight to

which their evidence is entitled, with reference to the object for

which it was offered.

During the recess of the day, when the libelants closed their

testimony in chief, my mind was impressed with the conviction

that they had not presented a case so free from doubt, as to war-

rant a decree in their favor. With that conviction, I was dis-

posed to stop the further investigation ; but, conceiving that the

examination of the crew of the Fashion might lead either to an

amicable adjustment by the parties, or to a decree on the basis

that the real facts of the case were inscrutable, I permitted the

hearing to proceed.

But the testimony of the respoij,dents gives an entirely different

view of the transaction, and, if worthy of credence, completely
exonerates them from all liability, leaving only for the deter-
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mination of the court, the credibility of the witnesses who testify

to the facts. It establishes that the brig Fashion was on the

right course, as confirmed by Captain Willoughby, bearing from

off Bar Point north by east, and heading for the light-house

:

that.that course was kept without variation, except in passing the

Walbridge, and the shoal which made out from the head of the

Island : that she was properly manned : that she had a proper

look-out : that she used extraordinary precautions to escape a

collision with other vessels : that she added to the usual lights

required by the law, the captain placing a man with a globe lamp

outside of the railing: that, with the wind lightly freshening

from the west, she crept up the stream at less than two miles

an hour : that every man of her crew was at his post ; and that

she made no injudicious movement whatever, continuing on her

course until colliding with the Pacific.

Such is the substance of the testimony of Captain McKee,

corroborated in every important particular by Andrews, Salmon,

Eogers, Flack, Mason, Sheely, and others.

How has it been impeached ?

I must confess I place but little reliance upon the mathematical

argument, or that which has been adduced to show the incon-

sistency of this testimony with natural truth. Such argument

is based upon a misapprehension of the testimony as to the

position of the other vessels ; for displace the Hope a few rods

further west or south, or farther from the light-house (localities

about which all the witnesses for libelants greatly differ, and no

two agree), locate the Deer further up or down, and change but

a few feet the witness Elliot, and the whole argument as to the

place of collision falls to the ground. It requires but a little

variation in the lines drawn upon the chart to demonstrate this.

Besides, if the witnesses locating these objects (no one of which

can be safely considered as a fixed object but Elliot's house and

the Island light), had satisfactorily agreed in relation to the

same, which is not the -case, it would only amount to the testi-

mony of three witnesses hypotheticaUy contradicting that of nine

;

for Capron and Wolf, in this respect, sustain the crew of the

Fashion, who place the point of collision below the Hope, and
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some thirty rods off, and the course of the Fashion at the time

westward, or more towards the American side of the channel.

Neither can I accede to .the opinion that, because Chart B.,

drawn by Mr. Campeau, represents a straight line Scorn the

point of starting, near Bar Point, to the light-house, and these

witnesses testified to its accuracy, as representing the mouth of

the river, and the course and position of the vessels in its vicin-

age, that, therefore, they swore to such a straight line as the

course of the Fashion, which would consequently be inconastent

with keeping the light constantly in view over their larboard

bow, when steering by the compass north by east. Their testi-

mony was in substance, " that having fixed the compos, and
taken the bearing north by east in starting up the river, their

course was made direct for the light-house, sailing or heading

direct for it, until coming near the shoals, when they sheered off

a little to avoid them, resuming again their course by the light."

In the language of the captain, " when the light bore north by
east, we kept away, steering directly for the light." In pursu-
ing this course, it is true, the Fashion would be continually
nearing the eastern side of the channel as she advanced up the
stream, because, as Captain Willoughby testified, " the Canada
shore protrudes more westwardly, and the -channel contracts as

we approach the mouth of the river, and as the point of starting
was more or less west of the Hght-house. And here I must say
that a careful examination of the testimony has corrected the
mistake under which I labored for a shori; time during the able
argument of the counsel of the libelants; that, in this respeet
the testimony of McKee and his crew was as to an impossibility
and, therefore, so to be considered. But, on review, I findin^
stead of " keeping the light bearing a little over the larboard
bow the testimony is, that they kept the position of the Fash-
ion directly ahead for the light, as is fully and intelligenUy ex-
plamed by Andrews, the first mate, saying
"We kept away till we opened Bois .Blanc light, a little on

our larboard bow, and then, that is, after this, steered by the

lnrFirckT>:'i'
"^^ ^^ '^ ^^^^^ ^^-^ ^^ *« ^^s^-

thellfl'i ."'"'"' '^''^""S "^^^* ^' J^ept bifeyeon
the hght. and kept it as right ahead as he could see/'
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I was very careful in noting the testimony as given by

McKee, Andrews, Flack and their companions, as to the course

of the vessel, reading over repeatedly to them what I had ^vrit-

ten ere they closed their testimony, that I might not afterwards

be misled ; and I am satisfied their testimony is not obnoxious

to the objection which has just been considered.

But, it is furthermore urged, that McKee should at least be

discredited, because, as is charged in the libel, he stated on the

following day, when he arrived in Detroit, " that his vessel was

starboarded," and that such a statement differs from the testi-

mony he has delivered in court.

That he told a different story on the occasion alluded to, is

not so clearly established. The conversation he had with Mr.

Thompson and others was a hurried one, just as he had landed-,

and when on his way to telegraph the owners ; and it was an

easy matter for them, under circumstances, to have misunder-

stood the purport of his language, or, for him unintentionally to

have let fall a word that did not technically convey his meaning.

Thompson, Montgomery, Fish and McDonald decline testi-

fying to his using the term starboard, while only Murray and

Goodsell, of the eight that were present, swear positively that

such was his language. Goodsell had preceded him to Detroit,

and given his version of the transaction, and yet the same re-

markable want of coincidence between this witness and the first

mate. Fish, which distinguished their testimony as to the relative

position of the vessels, and their conduct at the period of collis-

ion, characterizes their testimony as to the strong point of this
'

conversation. Goodsell swears positively that he said " he gave

the order and starboarded his vessel," while Fish " will not be

so positive about the word starboard being uttered," but, that

he said " he thought that the Pacific would go between him and

the Canada shore, and that he headed a little for the American

shore, and gave her a wide berth on the Canada side;" which is

not materially variant from McKee's testimony on the stand.

The witness Thompson, however, places this matter of impeach-

ment, I have no doubt, in its true light, as it occurred ; and giv-

ing to his version its proper weight, it would not justify the

entire rejection of McKee's testimony, on the ground taken by
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the libelants. Witli tlie change of one word, his narration of

the,transaction to Mr. Thompson, is but an epitome of his testi-

mony in court, as I have recorded the same. He said to

Thompson, " he saw the Pacific descending the river, he watched

her to see her course, she seemed to change some as she ap-

proached, shutting out and opening, her lights :" from all of

which he, McKee, concluded she was going to take the Canada

side, and he, willing to give her a wide berth, "put to the

American shore."

But, that he told another story, is successfully rebutted by

the protest, which, if not competent evidence as to any fact it

contains, is at least evidence, that he and his whole crew, the

morning after this conversation on the dock, entertained the

same opinions, and narrated succinctly the same fe,cts, to which

they have testified in court ; and so far raises the probabiUty

that the witnesses thus impeaching the memory or integrity of

McKee, were clearly mistaken as to his meaning, if not as to his

language. Where a witpess is sought to be impeached in this

manner, by a number of others, it would be more satisfectory if

those others could agree among themselves, or, that the memory

of each had caught and retained at least the convicting word of

the reported conversation.

Moreover, the rejection of his testimony would in this case

amount to nothing ; it would not weaken the preponderance,

as the same facts are testified to by Andrews, Sheely, Flack and

the others
;
and if McKee has sworn falsely, they all have sworn

falsely
;
and not only so, but their moral turpitude is magnified

beyond the one offence of perjury, to a corrupt combination de-

liberately to swear, by whole cloth manufacture, to a tissue of

falsehoods, to the injury of the libelants—a supposition too mon-
strous for judicial confidence. McKee might have a motive, in

self protection, as between him and the others
; but it is hai'd to

imagine how his crew could be brought to such a stage of

crime, without the appliance of the usual incentives to human
action. The intelligent, demonstrative and conclusive evidence
of Kennedy Andrews, was in all particulars corroborative of
McKee

;
and Flack, the helmsman, was as direct as to the same

facts as either
; and my confidence in both of them, as witnesses
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has not been impaired. The great point of controversy, in the

impeachment of Captain McKee, is as to the course he ran, and

the necessity he was under to order his helm a-starboard. Ifhe

was on the Canada shore, such necessity may be conceived pos-

sible ; but if, on the other hand, he was on the American side

of mid-channel, such an order would only tend to put his

vessel unnecessarily more in that direction. Now, that Mc-

Kee is right, is confirmed by a portion of the testimony of the

libelants.

Let a line be drawn through the river, from the starting place

off Bar Point upwards, equi-distant from both sides of the chan-

nel. Call the same mid-channel.

Now, according to the testimony of Noble and Smith Holt,

the wheelsman, the Hope lay in mid-channel, tailing, or with

her stem towards the Canada side : Noble saying, " the Hope

lay in mid-channel, and as we rounded her, we left her on our

starboard side." The bow of the Hope, then, would of course

be pointed to the American side. But Shepherd says, " that

the Pacific, in passing, rounded the Hope." In doing so, her

stern would of course tail or turn several points to the Canada

shore, and consequently her bowsprit across mid-channel,

would directly point down the river westward, towards the

American shore. But Fish swears that the collision took

place thirty-five or forty rods below the Hope ; and Goodsell,

that the Fashion was dead ahead, and consequently that dis-

tance in a line, drawn from and along her bow westward, places

beyond controversy, according to the testimony of these four

witnesses of the libelants, the point of collision on the American

side of the channel ; and therefore sustains McKee in the tes-

timony he has given.

Thus disposing of this branch of the case, we are called upon
to decide a two-fold objection which arises from the testimony

of the respondents, viz :

1. That the Fashion being on her larboard tack, as is con-

tended, she did not display the signal light as required by the

5th section of the act of Congress of 1849.

2. That the ignorance of Captain McKee, as to the new regu-

lations in regard to navigation by steamers, exhibits such a
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want of seamanship, as to prove that the Fashion was not well

manned.

Apart from the consideration that the display of an erroneous

light, is not made, either by the libel or the evidence, the cause

of the collision, I am by no means satisfied that this objection is

well taken under the provision of the statute.

The language of the 5th section of the act of 1849, is as fol-

lows :
" During the night, vessels on the starboard tack shall

show a red light ; vessels on the larboard tack, a green light •

and vessels going off large, or before the wind, or at anchor, a

white light."

It would seem from the use of the conjunction "or," in the

last branch of the sentence, that legisktion designed to contra-

distinguish "going off large "from sailing "before the wind,"
and to direct the display of the white light under three contin-

gencies. If so, the phrase, " before the wind," cannot be con-

sidered as definatory of "going off large." What then was
meant by the latter contingency ?

Doubtful words in a statute, if not scientific or technics, are

to be interpreted according to their familiar acceptation. But
the words here are all technical, and have a nautical meaning in
the science of navigation, with which, in the interpretation of a
statute, it is presumed courts of justice are acquainted. No ex-
perts need be called on to interpret the law. .Many terms and
phrases are used in our law books, and reports in admiralty that
are not m common use out of that jurisdiction. Booms,' and
pawl bits, and cat heads, and braces, and aft, and abaft, and
larboard, and starboard occupy a prominence in admiralty, and
are all, m legal supposition, at least, known to the court. So in
regard to the phrase under consideration; its definition is the
interpretation of the statute.

Congress designed to provide three signal lighte, for five eon-
mgencies, and going off large," and being "before the wind,"and at anchor » in the river, of a dark night, presenting a sim-
lar peril to approaching vessels ahead, have assigned them the

ZVLT ' " : ™"^- " ^°^"g °ff 4e " is having

large, because it is in her power to taJ.e a course to either side
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—Starboard or larboard—proceed straight forward oh ker coutase,

or return back to her anchorage, or to the point froBa which ^te

started. In other language, she is free to the wind^ She is not

bound, but like a discharged debtor under the old insolvent

system, who being at large, is at liberty to leave, as a free naan»

his prison bounds, and go whithersoever he will.

Was such the condition of the Fashion? MeKee tes-tidSea,

" that the wind on entering the river was W- S. W. ; that at

first it was very light, and scarcely sufficient to take them up

the river, and that he had everything arranged to let go hei

anchor. But it soon bkw a little stronger, and kept us movi-:^

slowly on our course," And Fish and Dumont both say, that

when they first discovered her, " they could Eot tell whether

she was at anchor or not." And Andrews says, " that they had

aboard her larboard tacks ;" and he and his companions, ail

testify, that the course of the brig Was direct, without any change

of helm or sails, and free to the breeze. Moreover, McKee
swears, " that he had the regular signal light biaming om the

' pawl bit,' " which, being the white light, and taken in con-

nection with the evidence already quoted, shows that she was
" going off large,," with the wind on her larboard.

Being, then, a vessel " off large," on a larboard taek, or^ to

use the phrase of Judge Nelson, in 10 Howard, "havitag on

board her larboard tacks," she was not in fault in displaying, in

such a contingency, her white light from the pawl bit.

2. Neither can the second objtection, as to the brig not feeing

well manned, be considered as of any force, unless the catastro-

phe can be fairly attributed to the ignorance of Captain McKee
of the rules and regulations adopted by the board of inspectftirs,

under the 29th section of the act of 1852. The act itself, in its

various provisions, is only applicable to vessels propelled in

whole or in part by steam ; and no special ptovision is made for

promulging these " rules and regulations " to be observed by
steamers, beyond " furnishing to each steamer two printed copiei^

to be 'kept in conspicuous places." The law did not go into

operation, except as to the appoiatment and qualification of in-

spectors, and the licensing of pilots and engfneers, until the 15th

of Jan'uary last; and there being no proof of these regulations
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being promulged until after the opening of spring navigation,

the notice of the existence of such new rules, and, therefore, the

knowledge of the consequent change as to lights, was limited to

steam vessels. Excepting the application of the old maxim,

that ignorance of the law is no excuse, it is not easily appre-

hended, how the ignorance of the captain of the brig as to these

regulations, can be seriously deemed bad seamanship. Besides,

he made no movement whatever founded upon his belief that

the old regulations were still in force. He, his two mates, and

his helmsman, swear, that they fixed their course and took their

heading near two miles below, and kept it, without deviation,

until the collision.

Such, then, being the preponderance of the testimony, I am
constrained to determine, that I find no fault in the Fashion

;

because I find no material discrepancy in the evidence sustain-

ing the defence—but much difference, both as to fact and opin-

ion, between the witnesses called to sustain the libel. Neither

am I able to say that McKee and his crew were mistaken or de-

ceived as to the course and movements of the brig ; but, on the

other hand, if that to which they have testified be untrue, in

the main or in any important particular, I must declare they are

guilty of willful and corrupt perjury, and should not be per-

mitted to escape with impunity.

Our next inquiry is, whether or not the collision occured in

consequence of, or can properly be attributable to the negligence
or misconduct of the steamer Pacific. And this inquiry is ne-

cessary, in order to determine the question of inevitable ac
cident.

The rule is weU settled in cases of this description, that

the libelants must not only show that the collision was oc-

casioned by the fault of the opposite party, but also, that
ordinary care and diligence were used on their own part
to avoid A it. failure in either respect will dismiss the
libel.

Th.? law imposes the burden of proof on them, with one single
exception; and that is where the libelants establish misconduct
or negligence on the part of the respondent's vessel, the burden of
proof IS partiaUy shifted, requiring them to show that such fault
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did not cause the collision. As is observed by Mr. Justice

Nelson, in Newton v. Siebbins, 10 Howard, 605.

" If every proper precautionary measure was carefully and

timely taken by tbe steamer to pass the sloop Hamlet in safety,

and the accident happened solely in consequence of the mis-

management and unskillfalness of the officer in charge of that

vessel ; then the damage can only be attributed to his own in-

attention and want of skill, and not to the steamer." Other-

wise, if the steamer was in fault. Vide, as to similar ruling,

Olajop V. Young, 3 Law Eeports, 3 ; and 5 How. 465.

In this last case, Mr. Justice Wayne, by whom the opinion of

the Supreme Court was delivered, emphatically observes that

:

" In cases of collision, where the one vessel is clearly proved

to have neglected a duty imposed by law, she will be held re-

sponsible for all losses, unless it also appears that the collision

was not caused by such neglect."

Another rule has been likewise well settled in admiralty,

both in England and in this country, and that is, " That a vessel

having the wind free is obliged to get out of the way of a ves-

sel close-hauled, and the burthen of proof is on the former to

show the exercise of all care and skill to prevent a collision.

Vide S Hag. 214; 2 Dodson, 33 and 86; 1 Conklin, 305; St.

John V. Paine et al, 10 How. 581.

Since the introduction.and application of steam in the pro-

pulsion of vessels, this rule has been so construed and enlarged

as to require from steamers the use of all their power, under all

circumstances, to keep clear of sailing vessels, and for this reason,

that their impetus being controlled by human skill, they are

considered as vessels navigating with a fair wind, or (in the lan-

guage of Judge Nelson, in 10 Howard), " going off large," and,

therefore, bound to give way to sailing vessels beating to the

windward on either tack. Vide the cases of The Perth, 3 Hag.

414; The Shannon, 2 Hag. 173 ; The James Watt, 2 Eob. 277
;

The Birkenhead, 3 Eob. 82. These four cases, taken from re-

cent English Admiralty Eeports, in their application, strongly

iUusttate the rule as to steamers. In the first, the steamer Perth

ran foul of the libelant's brig, while she was running at the

rate of twelve miles an hour, in a dense fog, and in a track
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frequented by coasters. The brig was not discovered until tEe

steamer was close upon her. The order to port helm was im-

mediately given, but no order to stop the engines,' The only

question with the court was, " had the steamer done all in her

power to avoid the collision ? " and it was held that, considering

the fog, and that the track was frequented by coasters, she ought

to have reduced her speed at least one-half, or to six miles an

hour ; and that such precaution was due to the safety of other

vessels ; the Trinity masters declaring that, from their own ex-

perience, a steamer could be stopped in a little more than her

own length. Here, then, the fault was that of the steamer, in

not slackening her speed one-half in passing through the fog,

and also in neglecting to stop her engine on first discoverino- the

brig.

In the second case, which is that of the Shannon, and was also

the case of a steamer and a sail vessel, the court held, that

although the Shannon made out a clear case of a compliance on

her part with the rules of navigation, and proved that the sail

vessel was navigating in violation of the same
;
yet, as the former

received her impetus from stenm, and discovered the latter as-

cending the river five miles off, she should have been then

under her master's control, and was therefore bound to give

way, and in not doing so, was at fault, and decreed to suffer the

loss which had accrued ; and this on the principle, that the

steamer did not use all the necessary precaution.

The third case is that of the steamer James "Watt, which col-

lided with the schooner Perseverance, while the latter was as-

cending and the former descending the river on a dark night.

The master of the "Watt, being in doubt what course the schooner
would take, put her helm to port when the collision occurred.
It was held, that the "Watt was bound, under the circumstances
(stress being laid on the doubt of the captain as to what course
the schooner was in), instead of porting his helm, to have slack-

ened his speed, until the course and situation of the other vessel

were discoverable, and then to have acted according to circum-
stances.

In the other case, that of Birkenhead, it was held, -that

although the watch on board were justified in an erroneous
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belief, occasioned hj the dai'kness of the night, as to the charac-

ter and position of the brig with which the Birkenhead col-

lided
;
yet, that the proper precaution was not taken on board

of the steamer, by reversing her engine in time, and keeping it

so until the fact was ascertained, whether or not the brig could

be passed on either side.

These cases, and others of a kindred character in the English

admiralty, have been specially cited and recognized as law,

and their principles adopted by the Supreme Court of the

United States. 10 How. 584. The general rule is thereby es-

tablished, that in aU cases of collision between a sail vessel and

a steamer, the latter will not be exonerated from liability, unless

on proof that every precautionary measure was adopted by her

to avoid a collision. And timely slackening the speed, is deemed

a necessary precaution. A mere conformity to the rules of nav-

igation wiU not excuse ; neither can she under such circum-

stances, attach responsibility to the sail vessel, on showing her

fault, in non-conformity to such rules, unless such fault and non-

conformity, and not the steamer's want of the utmost care, was

the sole cause of the accident.

Steamers invoke a power in navigation, highly advantageous

to trade and commerce, but at the same time perilous to other

vessels, unless managed with the greatest care, and the most

constant vigilance. Greater than the winds, and not so capri-

cious, this power is ever under the guidance of experience and

skill ; and in their greatest speed steamers can be almost in-

stantly stopped, by stopping their .engines, or their course,

" though they be so great, easily turned about, with a very

small helm, whithersoever the governor listeth."

The law, therefore, in tender regard to human life and prop-

erty, will not sanction the use of this power, however conven-

ient to the public, to the destruction of the rights and interests

of others.

In St. John v. Paine, 10 How., Judge Nelson, in delivering

the opinion of the Supreme Court, and approvingly citing the

Perth and the Shannon, declares

:

" The obligation of steamers to avoid a collision, extends

fcHther than sail vesselsj because they possess a power not be-
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longing- to the latter, even with a fair wind, the captain having

the steamer ever under his command, both by altering the helm,

and by stopping the engines." " Greater caution and vigilance,

therefore, will be exacted of them, and, as a general rule, when

meetfng a sail vessel, whether close-hauled or with a free wind,

the steamer must adopt such precautions as will avoid collision."

The rule is imperative. The steamer must do all in her

power. Any omission of a duty, under the exigency, will make

her owners liable for the consequences.

In Newton v. StMins, 10 How. 606, the same judge, announc-

ing the opinion of the court, again declares

:

" The steamer was greatly to blame in not having slackened

her speed (she then running from eight to ten miles an hour), as

she approached the fleet of river craft. It is manifest to com-

mon sense, says the Supreme Court, that this rate of speed,

under such circumstances, exposed the other vessels to unrea-

sonable and unnecessary peril, and we adopt the remark of the

court in the case of The Eose (2 W. Eob. 8) : " That it may be

a mattergof convenience that steamers should proceed with great

rapidity, but they wiU not be justified in such rapidity, to the

injury of others." And in the ca'se of Genesee Chief, 12 How.

563, Chief Justice Taney observes

:

"A steamer having the command of her own course and her

own speed, it is her duty to pass an approaching vessel at such

distance, as to avoid all danger where she has room ; and if the

water is narrow, her speed should be so checked, as to accom-

plish the same purpose." The Supreme Court of the United

States, then, have gone to the fullest extent of the English au-

thorities, and in adopting the language of the court in tFe " Eose,"

have also adopted the principle which governed that case, viz

:

that a rate of speed in steamers, which under the circumstances,

necessarily endangers the property of others, is unjustifiable, and
makes the owners responsible for the consequences.

In the case of the " Eose," the night was dark and hazy, she

had her lights burning, the sail vessel had none, and no vessel

could be discerned at a greater distance than a quarter of a mile

;

and at the time of the collision the steamer was running at the

rate of ten or eleven miles an hour; under such circumstances,
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and baaed upon the speed of the Rose, was the remark made by
the court, as approvingly cited in Newton v. Stehhins. Time,

place and circumstances, therefore, are all to be carefully consid-

ered and weighed, in the formation of a judgment as to what

would constitute a legitimate speed in case of a collision. It

would vary under different vicissitudes. Full speed would not

be improper in an open lake, with a wide berth in daylight, or

in navigating a river clear to observation and free from obstruc-

tion ; while, on the other hand the greatest caution and the

utmost care are essentially requisite at night, on a narrow channel,

frequented by other vessels, and especially where a number are

known to be anchored, or detained by stress of weather. Under

such circumstances, a steamer is obligated by the law, either to

stop her engine, in order to ascertain her course, or, slowly to feel

her way, under no greater power of steam than that which is

barely necessary for steerage purposes ; and any greater rate,

even where the peril is imminent, and has been foreseen, would

be unjustifiable.

Moreover, in the last case cited, that of the Genesee Chief,

the Supreme Court has established a rule, that must govern in all

such cases. It presents a simple alternative to steamers in meet-

ing sail vessels, by declaring, that they must " pass approaching

vessels at a safe distance if possible ; or, if not possible, they must

stop their further progress until the dif&culty be obviated."

Such a rule, then, being authoritavely given by our highest

judicial tribunal, our duty is to apply it to the facts of this case

;

and in doing so, a two-fold inquiry is presented, which we will

briefly discuss

:

1st. "Was .the speed of the Pacific, at the time and under the

circumstances of the collision, such as to amount to a fault occa-

sioning the accident ?

2d. Was there space for her to have passed on the Canada or

American side of the channel, and thereby have avoided the

Fashion ?

"Were it not for the great discrepancy in the testimony of the

of&cers and crew of the Pacific, as to the question of speed, the

court would have very little difficulty in fixing the fact. For

their testimony on that point, especially that of the engineer

YoL. I. 3
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Hickey, is more reliable tliaii the testimony of the other wit-

nesses, who were not on board of the steamer. With all of them,

-except the engineer, it would be but a matter of opinion, and

with him, it is knowledge derived from experience and observa-

ition of his machinery and the revolutions of his wheels. The

libel fixes the speed at five miles an hour, and no doubt the proc-

tor in drawing his bill, obtained this fact from that source ; then

&esh in the recollection of the party. The testimony adduced

on the part of the libelants, varies from four to seven miles
;

whUe that of the respondents runs up from seven to fifteen miles

an hour. Shepherd stood on the brig Hope, and noticed the

vessels passing, and thinks the speed of the steamer between six

and seven miles ; but I am of opinion that the 'Sati^ctoiy pre-

ponderance, is with the officers of the steamer, who should 'be

best conversant of the fact, and better qualified to form a right

judgment, while one of them could know the feet, if he thought

proper to have directed his attention at the time to the subject

There can be no doubt, that until she was abreast of the Vira-

go, her speed was as xisual, about fifteen miles an hour; and that

ihen, for the first time, observing the peril to which she was ex-

-posed, she checked her speed, and, in the intervening space

between that vessel and the Hope (they being a quarter of a

mile apart), the steamer was carefully worked by hand ; and
" hooked on " again as she rounded the Hope, and not a minute

before the accident.

Her speed, therefore, between the Virago and the point of col-

lision, becomes the important question. Anterior to this, there

could be no fault in her full speed, as it endangered not the

property of others ; and she was not obligated to check or change

until the necessity was apparent, when, abreast of the Virago,

the captain and the mate first discovered their vicinage to the

'fleet of sail vessels, and observed the brig ascending half a mile

off.

Our attention, therefore, is limited to the testimony as to her

Speed in that space.

Captain Goodsell swears

:

" On pa^ssing the Virago, we checked our speed, by backing
and reversing the engine ; and at the time of the coUision, the
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Pacific was passing the land at the rate of four or five miles an

hour, the current being there four miles an hour."

Gooley, the c^ptftin of the :yii;ago, swears

:

." That he heard the bell ring to stpp the engine, when the

pacific passed the Virago."

Hickey, the engineer, on whom I ipo&t rply, swears

:

" between the Virago and thp Hope, the steamer was passing

]kl;ie land at thp rate of five miles ^n hour, with a current of four

mile^. Her speed had Ijegn checked a fpw minutes before the

ppUision tqok place. The engine was stopped and backed, and I

worked her very slowby hand, with no greater motion than a good

steera-ge way, making but seven ox eight revolutions of the wheel,

^gfore she was checked, she was running at the rate of fourteen

or fifteen milgs an hour. ' Hooked on,' just before the crash,

and stopped .the engine at ,the same time. Her speed but one

mile an hour."

Pish, the mate who had the.teniporary command, swears

:

" When we got near the Virago, I ordered the engine reversed

$nd hacked, alrnqst stopping her headway ; and her speed did

jnot exceed four ffiiles aji hour from that time till the collision,"

including the current.

Dumont, second mate, swea^-s:

" Qn nearing the Virago, we, reversed our engine, and slack-

ened pur speed from
,
three to five revolutions, and continued so

jantil the collision. Passing the land at four mUes an hour, and

about a mile anhour yas sufficient steerage way."

, Considering the official position occupied by these witnesses,

the one captain, who Qught to know ; his two mates, who had

every opportunity of knowing ; and the engineer, whose especial

function was to direct the machinery, so as to attain with safety

a certain power as to speed, all of whom had ability and experi-

ence to form a correct judgment, and all concurring that the

speed did not exceed, including the current, five miles an hour

;

and the fact is satisfactorily settled, that her impetus at the time

did not exceed more than what was necessary for steerage pur-

poses. For if the current was four miles, some motion of the

machinery was necessary, to enable the wheelsman to guide the
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ship, and move lier througli the perils by which she was sur-

rounded.

All agree that the night was dark—no moon or starlight—

and objects but dimly discerned at a few rods' distance. Her

duty then was to move cautiously; not to return, but to feel her

way in her downward progress, and without absolutely anchoring

in the stream. She must exercise some power to enable her to

avoid a collision. I do not question the integrity of these wit-

nesses, and I confide in their ability to give a reliable estimate

as to this very important point. Had the testimony been other-

wise, had the speed exceeded that which was merely necessary

as steerage power, had her officers neglected the precaution of

reversing her engine and stopping her headway, when off the

Virago, and when they were first apprised of the peril ahead,

the steamer would have been grossly in fault, and under no

pretence could claim the protection of this court.

The next question is, whether there was room for her to have

passed on either side of the Hope.

Here there is great discrepancy in the testimony. While the

crew of the Fashion testify positively that there was such an

open space on the Canada side, and there is no doubt but what

other steamers passed both, shortly before and shortly after the

collision, and while the Blossom reached the light-house on the

American channel
;
yet Goodsell and Fish, with whom the re-

sponsibility of navigating the steamer rested, testify that the latter

channel was blocked up, and that although there was an open

space on the Canada side, yet there was danger of running

aground. From this discrepancy, as to this point, I am not able

to declare the course of the steamer a fault. How much soever

we know the fact now, yet, at the time, either passage seemed

hazardous to the officers of the steamer. I am of opinion, there-

fore, that the collision was an inevitable accident, resulting from

the darkness of the night, and is not attributable to the fault of

either party. Both, from the preponderance of the testimony,

did all in their power, all that was called for under the circum-

stances
;
both vessels were properly manned and skillfully man-

aged, and both used every precaution that could be used under

the circumstances to escape the catastrophe which occurred.
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Under such circumstances, the settled rule in the United States

is the rule of the admiralty in England, and not the rule which

prevails among the maritime states of the continent of Europe.

That rule has not merely been cited and recognized by the Su-

preme Court of the United States, as by Woodbury, Justice, in

Waring v. Clarh, but expressly adopted aid directly applied.

Vide 1 Howard's Eeports, 28 and 30 ; 5 Howard, 503, and 14

Howard, 538.

In the last case, that of Stairbach v. Bae, after citing the Eng-

lish and the two preceding American cases, and the continental

.
rule, Judge Nelson, who delivered the unanimous opinion of the

Supreme Court, says as follows

:

" We think it more just and equitable, and more consistent

with sound principles, that where the loss happens from a col-

lision which is the result of inevitable accident, without the neg-

ligence or fault of either party, that each should bear his own
loss,

" There seems no good reason for charging one of the vessels

with a share of a loss resulting from a common calamity beyond
that happening to herself when she is without fault, and there-

fore, in no just sense, is responsible for it."

This reverses the New England decision, and the libel, there-

fore, must be dismissed, with costs.

Geoege B. Pease v. The Pbopeller Napoleon.

District Court of tJx United States. District of Michigan. In
Admiralty.

HON, EOSS WliKINS, JUDGE.

1. Where a party, applying to a court of admiralty to Bet aside a sale, is gmlty ot

inexcusable laches in making his application, the motion wiU not be granted.
2. As t» whether there are circumstances or not, under which the court would set

aside a regular sale in a4miralty. Quere f
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3. Where the party applying to set aside a gale, knew of the institution dl the suit

before sale, knew of the sale within two weeks after it took place, and yet delayed

making his application for nearly six months, his laches is inexcusable.

The propeller Napoleon had been libeled in admiralty, and

a decree made in favor of the libelant, and for a sale of the

vessel. A writ of venditioni exponas had been issuedj and the

vessel duly advertised and sold, the proceeds paid into court,

and an order of distribution made. Subsequently, L. M. Dick-

ens, claiming an interest in the vessel as mortgagee, appears in

court, and moves that the sale of the said propeller be set aside.

Hovey K. OlarTc, for Dickens.

1st. All courts have power over their own process; to prevent

its becoming the instrument of fraud. Act of Congress, 179S,

section 7 ; Admiralty Eules, 46 ; 12 PeteiSj 472, 475j -^

V. City of Lafayette.

2d. "Whenever there is fraud actual or constructive in the sale

of property under the process of a court, it will interfere to

right the wrong. 1 Story's Eq. Juris. §§ 187, 262 ; 1 Qarke

Eep. 101, and 475; 13 Wend. 224; 3 John Ch. E. 424; 2

Paige, 339 ; 1 Green Ch. E. 214, 216 ; 26 Wend. 142.

3d. If any of these causes exist for setting aside a sale, the

order will be granted, unless the party resisting shall show him-

self to be a bona fide purchaser without notice of prior equities.

2 Leading Eq. Cases, part 1, p. 79 ; 8 Wheat. 421.

James V. Campbell, for respondent.

1st. No judicial sale will be set aside for mere inadequacy of

price.

2d. No sale will be set aside after conJBrmatibn unless under

very extraordinary circumstances, and most of the authorities

deny that it can be done at all.

3d. That an adult cannot have a salie set aside unless there has

been a fraud committed by the purchaser or master, or some sur-

prise .created by the purchaser, or master, whereby he was pre-

vented from attending and bidding at the sale.

4th. That a sale will never be opened where third parties have
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obtained rights: Gardner v. &hermerhorn, 1 Clark's Cli. E. 101 •

Williamson v. Dale, 2 John. Ch. E. 290 ; Livingston v. Byrne,

11 John. E. 566 ; Requa v. Rea, 2 Paige's Ch. E. 339 ; Lansing

Y. Mackpherson, 3 John. Ch. E. 424; Tripp v. Cooh, 26 Weni
143 ; Aubrey v. Denny, 2 MoUoy, 508.

If Mr. Dickens had made out a fraud of the worst kind, he

could not obtain relief against any one.

1. Because of lapse of time. 2. Because of want of interest.

Admiralty Eule, 40 ; The Avery, 2 Gallison, 386 ; Steamboat

New England, 3 Sumner, 495 ; Hudson v. Quesien, 7 Cranch, 1

;

Browekr v. McAuthur, 1 Wheat. 58 ; 4 Kent Com. 138, and

cases cited ; Tannahill v. Tuitle, Mich. Sup. Ct. 1854.

WiLKUsrs, J.—The complainant filed his libel in May, 1853,

for the recovery of a debt due by the propeller, and proceeded

with the cause to a decree of condemnation and sale. After

publication regularly made in the state paper pursuant to the

order of the court, daily for twenty days, she was sold by the

marshal on the 24th of August, 1853.

An intervening libel by Grant and Barron as mortgagees, was

presented and filed the 27th of June, 1853, claiming a sum ex-

ceeding $1,800.

Another intervening libel was presented and filed October 1st,

1853, for the balance of the proceeds then in the registry, and a

decree obtained favorable to the claimant on the 26th October,

1853.

Eeport of sale was made by the marshal on the 5th of Sep-,

tember preceding, with confirmation and the distribution of the

proceeds in liquidation of the original claim and the costs which

had been incurred.

These incidents in the progress of the case, with the dates of

their occurrence, are all important in the determination of the

motion under consideration to set aside the sale.

On the 10th of March, 1854, more than six months after the

sale by the marshal, and nearly the same lapse of time after the

decree of distribution, Lewis M. Dickens presents his affidavit,

exhibiting the following facts, on which he seeks the interven-

tion of the court.
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He shows that on the 15th of October, 1852, the propeller

TTapoleon was jointly owned by John E. Livingston and Shel-

don McKnight, the latter being the owner of on«-third : that

the said .Livingston being indebted to the said Dickens in the

sum of $1,500, mortgaged at that time his interest in the vessel

to the affiant, conditioned for the payment of the said debt on
the 1st oi November, 1853, which was duly recorded in the

office of the collector of the district of Mackinaw : that Mc-
Knight, by an agreement in writing, in which he expressly

assumed to pay the debt specified to the affiant, purchased
from the said Livingston in June, 1853, his two-thirds in-

terest in the vessel, and that the said Livingston, at -the same
time, executed to him a bill of sale for the same : that Mc-
Knight personally attended the marshal's sale, and procured
a bid for $250. in the name of Henry K Walker : that the
notice of sale, published in the Free Press, was obscure, and
not calculated to attract attention: that the affiant, although
aware of the libel proceedings on the part of the complainant,
yet had not the remotest expectation that a sale of the vessel
would be permitted

: that he had no notice of the sale until the
16th of September, 1853, twenty two days subsequent thereto,
and thirty days antecedent to the decree in favor of Cole's in-

tervening libel for a distributive share of the proceeds of the
sale.

Without intimating an opinion whether or not, or under what
circumstances, this court would set aside a regular sale in ad-
miralty, on the application of a third party interested in the
ve^el, I am clearly of opinion that the facts disclosed in this
affidavit, would not warrant such interference. Was there a
case of fraudulent collusion between McKnight and the com-
plainant as to the institution of the original proceedings and
their prosecution to the sale of the vessel, made apparent, or any
ground laid to suppose such ? Could a reasonable infeiince be

'

drawn, that Mr. Walker in the purchase of the Grant & Barron
mortgage on the loth of July, 1853, acted as the trustee of Mo-

that Sheldon and Douglass were not bona fde purcha^rs, this
court might possibly interfere. Yet, aU thesffaots should kave
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been brougkt to tlie notice of the court, at an earlier period
;

and it was certainly in the power of the affiant, by appropriate

application, to have obtained from the court a record recognition

of the existence of his mortgage prior tft the sale, and an order

that the same should be subject thereto. And- at the October

term after the sale, he should have moved to set it aside.

His laches in the matter is inexcusable. He knew of the insti-

tution of the suit in time to intervene before sale, so that his in-

terest might be protected. He knew of the sale within two

weeks after it occurred and before its confirmation. Yet he per-

mitted Mr. Whiting, as he alleges, to lull him into security by
the advice, on which he acted, " to let the matter stand as it

then was, and see how it would come out."

But, apart from all this. Walker's and Sheldon's affidavits are

conclusive. The first, repudiating entirely any inference that he

was the trustee of McKnight, and the second, showing the fair-

ness of his purchase and the actual cash payment of more than

$8,000.

Moreover the affiant, by his own statement, is not remedi-

less. He is able to prove the agreement of McKnight to pay
this mortgage, and Mr. Walker swears as to his knowledge of

McKnight's circumstances, and his present ability to respond to

much more than that amount. Dickens lost his lien on the ves-

sel by his own neglect.

Motion refiised.

Eber B. & S. Waed, Owners of Steamboat Pacific v. The
Beig Fashion.

District Court of the United States. District of Michigan. In

Admiralty.

HON. BOSS WILKINS, JUDGE.

1. A decree in admiralty is the judgment of the court on the subject in controversy,

submitted by the pleadings, and must correspond with, and apply to tliat issue.
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2. The opiniou of the judge on collateral matterSj not involved in the record, is net-

to be incorporated in the judgment of the court.

3. 'When a recovery in damages is sought in cases of collision between two vessels,

arid the proof exhibits faults in both, or no fault in either, and the libel is tlieire-

^re dismissed, the decree need not set forth the ground assumed by the court,

unless the pleadings presented such issue.

4. Especially will such course be avoided in framing the decree, if the court ig ap-

prised, that the same matter is litigated between the parties in another district.

The opinion of the judge in deciding this case upon the merits,

is fully reported on page 11 of this volume. After this suit had

been commenced in this court, the owners of the brig Fashioa

filed their libel in the District Court of the United States, fof tha

district of Ohio, against the steamboat Pacific. The steamer

was seized, bonded, and the Wards as claimants appeared in

the Ohio District Court, and filed their answer. The court in

the decision above referred to, designated this collision as aris-

ing from inevitable accident, holding, that from the testimMiy,

presented, neither party was to blame.

The counsel for libelants wished to have those facts recited

in, and made a part of the decree ; in order that this judgment
might be pleaded in the suit pending in the United States Dis-

trict Court, for the district of Ohio as res adjudicaia,

Emmons, Lothrop & Newberry, for libelants*

Fraser, Vandyke & Oray, for respondents.

"WiLEiNS, J.—In this case a motion was made in open court,

by the proctors of the brig Fashion, that a decree be entered
dismissing the libel with costs, according to the judgment of
this court previously pronounced in the case.

After the court had pronounced its opinion, directing the
libel to be dismissed with coste, and one of the proctors had no-
tified the court of the intention of the libelants to appeal, the court
was requested by the senior proctor for the libelants„to direct
the clerk to suspend entering a decree, as the form of the same
would be amicably agreed upon by the solicitors on both sides.
To this, Mr. Gray, the proctor of the respondents, assented.
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The cotirt are now- apprised tliafr sticlr agr6emeirt' caii'riot bfe

had, and are asked by the motion^ to direct the d^fefeg to bb fil-

tered as specified in the motion under cbnsideration. This is

resisted by the libelants, on the groundj thai} inasmuch as' tlife

court, in the opinion pronounced, deblared;' that! from the evi-

dence, lio fault could be found in the marist^fnenfi df the steatii-

er Pacific, and that, therefore, the collision was the resuWi bi

inevitable accident, that such concluSioti: gboald be ifibSrffoSaited

in the decree to be entered of record.'

Before proceeding to th'e trial, tTie eOurt #aS irifornfidS ihat

a suit had been instituted in the district ef Ohio by the respott'd^

entSj v(fho had there libeled the steariiSr Pacific, Which Stiif WM
still pending and undetermined. The form of thS decree is

deemed of impoi-tance, as the libelants here; desire as defend-

ants there, to arrest further proeeeding&, on the grofi'iid iUtii dll

the matters in controversy have been adjudicated upon by this

court, and determined her^;

Such would be theii' right if such h.Ad bfeen the 8%i&, in tHi

litigation in this court; and the foriri of the decree would be of

little bOflse'^ueilce',- if the pleadings exhibited the sftfrie. If to a

libel, the plea of jurisdiction is alotiej set ti;^' in the Atiswer, and

on hearing, the libel b'e dismissed, the decree need Hat stftti, as

tbe cause of the dismissal, the vv'ant of jufisdietibu ; for that suf-

ficiently appears by ttie record of th^ c^, the deei-ee having

reference to the isSue. What is ttie decree but the judgment

of the court, on th^ subject matter Siibtaitt^d—^tbe jiidicial de-

termination of the is»a'fe ? It muSt eotfffeMpOhd Wiffi, And kfijjly'

to that issue;

So fat as the opinion of tlie judge einbfacek collateral, ot

mattei-s not involved in the issue, so far thb opinion is but ju-

dicial reasonin^^ and illustration; dad cEinncft and should hot be

made the basis of, or be ifteOrpoTafed iii-, ihe judgment. Iii the

present cause the libel exhibited a case of Collision between tfe

brig Fashion aud the steamer Pacific, and specified certain alle-

gations upon which a iffeoveSy in damages 'V^'as Sought. They
were these:

1st. The linski'llftl navi^tion of th'e bfig Fashion, in star-
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boarding her helm, when she should have ported ; by reason

whereof the collision occurred.

2d. The unseamanlike conduct of the officers and crew of the

Fashion, in not pursuing her course up the river close to the

Canada shore, but suddenly changing that course and crossing

the track of the Pacific when it was too late for the latter to

avoid a collision.

Thus was gross negligence and fault charged by the libel on

the vessel of the respondents.

The answer denied both these averments, and alleged that the

course of the Fashion was on the American side of the channel,

and that she was not starboarded, and did not cross the track of

the steamer.

The evidence was not strictly confined to this issue ; other

matters were embraced in the examination, and in the argument

of the counsel. It was strenuously and ably urged upon the

court, that if the evidence did not make out fault upon the part

of the Fashion, yet there was no fault proved upon the part of

the Pacific, and that consequently the damages should be ap-

portioned between the colliding vessels. The court took the

whole matter into consideration, and having determined that the

preponderance of the testimony was with the respondents, so de-

clared its conviction, and that on the issue presented, the hbel

must be dismissed, not being sustained. Here the opinion would

have rested, and such was the intention of the court, and it is

so declared. But the question of the apportionment of damages
resting on the circumstances of the collision's being an inevitable

accident, the court went further than the pleadings warranted,

and having fully considered and analyzed the testimony in re-

gard to that proposition, could not, from the testimony, come to

any more satisfactory conclusion, than that stated at the close of

the written opinion. The examination and consideration of the

questions were due to the able counsel who presented the argu-

ment, but were not incorporated in the written opinion as form-

ing the basis of the .judgment of the court.

The language is emphatic, viz: "the libelants having failed

to establish fault in the Fashion, the libel must of course be dis-

missed."
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Although still of the opinion that the preponderance of the

testimony as to the speed of the Pacific, the only point deter-

mined by the court, was that she had no more than the necessary

steerage power under' the circumstances, yet I cannot conscien-

tiously so direct the form of the decree, as to preclude the re-

spondents from recovering in their suit, by a prejudgment in

this court, when the defence of casualty is not set up in their

answer, and the point was not directly specified ia the issue,

I more readily adopt this course, as the libelants have notified

the court of their intention to appeal, which is allowed without

cost, where the testimony can be more minutely examined with

reference to this point, and where any error of judgment can

and will be corrected by the circuit judge, and consequently

where no damages, but the delay of a few months, can accrue to

the libelants.

Note.—This cause was taken by appeal to the Circuit Court of the United States,

but with the suit in the District Court of the United States, for district of Ohio, it

was compromised.

—

Editob.

Charles Dickenson, Owner of the Schooner Petrel v.

The Steamboat Gore.

District Court of the United States. District of Michigan. In

Admiralty.

HON. ROSS WILKINS, JUDGE.

1. The manner and demeanor of witnesses, in giving testimony, will be considered

where they conflict in their statements.

2. In a case of collision between a steamer and a sail vessel the former is not to be

presumed to be in fault merely because, as a steamer, she has control over her

own movements.

3. Steamers are to be treated as sailing with a fair wind and boa<id to give way to

a vessel close hauled.

i. Where a collision has occurred between a steamer and a sail vessel, and the

evidence shows that the steamer was in her regular course and adopted all the
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usual precautions to avoid the collision, the sail vessel having a fair wind, and lie

6ct3 proved being inconsistent with the supposition of requisite care on the pa?t

,of Ijh? Vessel, ,tl^e court .will presume the latter to have been in feult.

This was a libel in rem for a collision, promoted by Charles

Dickenson, owner of the scow Petrel, against the steamboat Gore.

The libel alleges that in the month of October, 1853, the scow

Petrel, a vessel of more than sixty tons burthen, enrolled and

licensed for the coasting trade, &c., being in good condition,

sailed from the port of Cleveland, Ohio, for the port of Detroit,

Michigan : that while on the voyage, about 10 o'clock in the

evening of the 3d of October, 1853, as the Petrel was sailing up

the Detroit river, within a short distance of Detroit, with the

wind up the river, and having a good white light, properly

placed on her jib-boom, she was carelessly and negligently run

into by a vessel which the steamboat Gore had in tow : that by

reason thereof the foresail, mainmast, Stanchions, bulwarks and

rigging of the .Petrel were, damaged to the amount of one hun-

dred and fifty dollars : that the collision was occasioned by the

carelessness and negligence of the officers and men on the Gore

;

and that the Petrel, being in her proper channel, and having

good lights displayed, was in no fault.

The answer of John Sloan, claimant and owner of the Gore,

admits the collision, but denies that it was occasioned by care-

lessness on the part of the officers and men of the steamboat, and

alleges that it was entirely the result ofgross carelessness on the

part of the men on the Petrel, stating the following facts in sup-

port of said allegations : That on the night in question the Gore

left Detroit, on her way down the river, with the bark Pomona
and the schooner "White Squall in tow : that the night was clear:

that the Gore had all her lights displayed and in good order:

that the captain of the steamer was on deck with the captains of

the vessels in tow : that they saw the Pettel coming up the

river about three-quarters of a mile off, with a free wind : that

when the Petrel was about half a mile distant, the captain of the

steamer ordered her helm a-port: that the steamer was then

close in towards the American shore, that being the shore

usually taken by vessels descending the river : that the more the

steamer ported -her helm the more the Petrel put her hehnto
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starboard and continued to adrance towards the steamer's centre

light : that when the vessel was about four hundred yards off

ithe captain of the steamer rang his bell .and checked the steam-

er's headway : that the captain of the bairk in tow called out

from the steamer to the Petrel and asked her master which ves-

sel he was going to run into, so that preparation might be made

for him : that when the Petrel was yet three hundred yards off

the steamer was backing and h^d hauled as far to port as it was

safe to go : that the former still continued to approach the latter,

until she came within a very few yards of her: that the Petrel

then suddenly ported her helm, but only just in time to cause

her to come in collision with the jib-boom of the bark which the

•steamer bad in tow, whereby some comparatively trivial,damage

was occasioned to the Petrel.

Alfred Bussell, for the libelant.

'George V. K Lothrop, for the claimant.

'WiLKlNS, J.—The suit was brought to recover the damages

occasioned to the libelant, the owner of the scow Petrel, which

was slightly injured by coming in collision with the steamer

Gore, in the Detroit river, on the 3d of October last.

The scow was coming up the river at night, before and with a

'fair wind, at the rate of two miles an hour, and according to the

testimony of her captain, close to the Canada shore, and nearly

opposite the village of Sandwich. The night was starlight.

The steamer having two vessels in tow, was first discovered

about half a mile off descending the river. The collision took

place close in by the American shore, almost directly opposite

Fort Wayne.

The proofs were taken in open court, and the manner as well

as the statements of the witnesses, under the immediate personal

observation of the court. This was of some consequence, as the

testimony in relation to the leading facts are wholly irreconcila-

ble ; and when- such is the. case, the demeanor of the witness will

frequently give the preponderance to one side or the other.

The two witnesses- brought to sustain the claim of the libelant,
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are the master and the mate. Their statements do not altogether

agree.

While the clear, consecutive and circumstantial narrative of

Captain Sloan, is fully sustained by Botswood, the wheelsman,

and Leonard, the mate of the "White Squall, one of the vessels

had in tow.

They unitedly contradict Boyle, the master of the scow, as to

the. course of the scow, and the place of collision.

They unitedly testify to the course of the steamtug being direct

for the fort, and keeping close to the American shore. "Where-

as, Boyle and his mate differed somewhat as to this, and also as

to the course of the scow ; the latter testifying, that the scow-

kept near the centre of the river, on the Canada side of the

channel.

John Campbell, the wheelsman, was not brought forward as a

witness.

Now, where it has been clearly established, that the respon-

dent's vessel was not in fault in any respect, where her course

was proper, and not such as to endanger an ascending vessel, that

was on the look-out and careful ; where she had a proper watch,

and proper lights, gave the alarm signal in time, ported in time,

kept ported, reversed her engine, and backed, and did all in her

power to avoid the scow ; all of which facts appear in this case,

and are inconsistent with the requisite care on the other side

;

the court cannot attribute the collision to unavoidable accident,

but must presume from the testimony, that the fault was in the

scow, either that of inexcusable ignorance or recklessne^ in the

master ; and I think the latter.

The rule as cited in The Leopard, from the Shannon, that the

vessel which has it most in her power to vary her course and

keep o.ut of the way, must do so, is not infracted under the cir-

cumstances, by the satisfactory proof of the steamer's course and

the conduct of her master.
. It is certainly not to be presumed

when a collision takes place between a steamer and a sail vessel,

that the former must be in fault, regardless of the course taken,

merely because as a steamer she has ever the control over her

own motions. It is the old rule applied to steam navigation,

treating steamers as sailing with a fair wind, and therefore bound
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to give way to a vessel close hauled. And here she did give

way. She hugged the American ^ore as closely as possible,

keeping as far off as she could, rang the signal bell, to give the

scow, which was ascending with a fair wind, notice of danger,

and let off steam. Yet, notwithstanding all her precautions, with

a recklessness unexplained by the libelant, the scow shot directly

across from Sandwich, and collided with the bark in tow.

I can do no otherwise than decree a dismissal of the libel, with

Decree entered accordingly.

MooBE & FooTB V. The Steamboat Fashion.

District Court of the United States. District of Michigan. In

Admiralty.

HON. BOSS WILKINS, JUDGE.

1. A receipt of paymentby note, is onlyprima fatie evidence of payment, which may
always be explained by other testimony.

2. A receipt unexplained, is conclusive, and the party against whom it is produced,

must establish its character, if he wishes to avoid its legitimate effect.

3. A lieu for materials furnished to a vessel, may be waived either at the time the

materials are furnished, or by a subsequent agreement on the part of the creditor.

Ifthe creditor agrees to loolc to other security, no lien attaches.

4. Where a creditor, on taking a promissory note upon a demand for which, by law,

ihe has alien upon a vessel, accompanies the act jvrith the evident intention oflook-

ing only to the note, and not 1,0 the vessel, for payment, such intention, however

manifested, operates as aji.abandonment of the lien.

5. In cases of supplies and materials furnished to a vessel, the material man is not

deprived of any of his remedies except upon the most conclusive proof that ex-

clusive credit has been given to other security than the vessel ; its owner, or

master.

6. Where a material man relies exclusively upon the credit ofthe master, or ovraer,

for payment of his demand, no Hen is created upon the vessel ; but the lien hav-

ing accrued, it will not be released except upon the clearest proof of the creditor's

intention to release it.

1. Where a boat's creditor receives a premiasory note upon his demand, and where

Vol. I. 4
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the oiroUmstanoes show that the only design in taking the note was to grant an

extension of time for payment of the demand : Held, that there was no abandon-

ment of the lien upon the boat,' which had previously existed.

This was a libel in rem for a balance alleged to be due on a

bill of ship chandlery, furnished to the Fashion, during the

spring of 1853, by Moore & Foote, merchants at Detroit. The

only controversy was as to the amount dueto the libelants. The

balance claimed in the libel was $141.44. The answer of the

claimant, who was the master and also the owner of the boat,

alleged that only $13.53 remained unpaid ; and that that amount,

with costs, had been duly tendered to the libelants, and by them

refused. From the allegations and admissions of the parties, and

the proofs taken in the case, it appeared that a bill of the amount

due to the libelants on the 22d of May, 1854, was presented for

payment on two occasions, by George F. Bagley, a clerk of the

libelants, to Henry L. Newberry, the owner of the Fashion, at

Chicago, Illinois. Bagley intimated to Newberry, that unless

payment was made, the boat would be attached. On the second

occasion, Newberry wishing for further time, Bagley offered to

take a negotiable note for the amount, to be signed by Newberry

and some other person. This offer was acceded to by New-

berry, who thereupon gave to Bagley the promissory note of

himself and one J. R. Hugenins, for the amount claimed, payable

in thirty days, to the order of the libelants. On receiving this

note, Bagley delivered the bill which he had presented, to New-
berry, after first writing at its foot as follows

:

" Chicago, May 22, 1854.

"Eeceived payment, by H. L. Newberry & J. R. Hugenins'

note, at 30 days.

"MooHE & Foote,

"per Bagley."

The note was delivered to the libelants, who subsequently
procured it to be discounted at an exchange oface on the strength

of their ihdorsement. It was not paid at maturity, and the

libelants were compelled to take it up. It still remaining unpaid,

the libelants produced it in court to be canceled or surrender^
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to the makers. Bagley testified that he had general authority to

collect the libelants' demand, but no' special authority to waive

their lien on the steamboat, or to take a note in payment of the

account. The question made on the hearing of the cause was as

to the effect of taking the note of Newberry and Hugenins on the

libelant's demand.

Walkers & Russell, for the libelants.

The taking of the note operated only as a suspension of pro-

ceedings on the libelants' demand, not as a satisfaction of the

debt. &hermerhorn v. Loines, 7 John. 311 ; Stedman v. Gooch,

1 Esp. 4 ; 1 Cowen, 306 ; Idem, 859 ; 2 Metcalf, 76 ; 8 Pick. -522

;

8 John. 304; 10 Peters, 532 ; 3 Denio, 410; 4 Mason, 248 ; The

Bark Ghman, 2 Story, 459 ; The Eagle, Bee's Admiralty, 79.

Hunt & Nevoberry, for the claimant.

I. The giving of a negotiable note by a debtor to a creditor

extinguishes the original debt.

(1) To hold a contrary doctrine, in case like the one at bar,

would give two separate rights of action, distinct in their nature,

for one cause of action. The original creditor might sue the

boat—the holders of the note sue the maker.

(2) A contrary decision would give secret liens to a class of

floating property, which might lie dormant and secret for years,

until the note matured, and then be brought forward, to the great

damage of innocent purchasers of a vessel.

II. When new parties are taken on a note in payment of a

debt, it then is an absolute discharge, unless a contrary agreement

is proved.

III. The assignment of a lien, or the claim of a material man,

on a vessel, is an extinguishment of the lien, and once having

been extinguished, it can never be revived. 6 Shep. 249 ; 10

Shep. 211; 1 Eich. Ill; 6 Cranch, 264; 13 Vermont, 456; 12

Johns. 410 ; 1 Hill, 516 ; 16 Vermont, 30 ; 2 Metcalf, 173 ; 18

Pick. 360; 21 Pick. 230; 24 Pick. 13; 1 Day, 510; 3 McLean,

265; 14 Wend. 116; 7 Barr, 394; 4 Georgia, 185; 1 Smith's

Leading Cases, 393, et seq. ; 10 Barb. 372 ; 1 Howard (Miss,),

144.
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WiLKlNS, J.—The clerk of tLe libelants, clothed with a gen-

eral authority to collect the debt comprehended in the bill

attached to the libel, .presented the same to the respondent and

demanded its adjustment. The respondent was unable^ at that

time, to make payment. On a subsequent day the clerk renewed

his application for payment, and expressed his willingness to

take a negotiable^ note for the amount, if a certain individual,

whom he mentioned, would join in the same, and agreed that

upon receiving such note, he would extend to respondent. the

credit he requested, stating at the time that if his proposition

xvas hot complied with, he would be compelled to attach the

boat. The note indicated was obtained and the account receipted

as "paid by note." This note, being indorsed by the libelants,

was cashed at a broker's office, and, not being paid at maturity,

was returned to them. It is now exhibited in court by the libel-

ants, and offered to be canceled. The libel is brought on the

original account. The plea is payment to the amount of the

note, and tender of the balance.

The Cironit Court of the United States for this district, in

Allen V. King, 4 McLean, 128, and Weed v. Swan, 3 McLean,

265, has settled the law that a receipt of payment by note is only

prima facie evidence of payment, which may always be explained

by other extraneous testimony, showing the circumstances under

which the receipt was given, and that there was in fact no actual

payment of the debt. A review of the conflicting decisions in

other states is unnecessary, as there is nothing in the receipt

given in evidence in this case which takes it out of the ruling

of the Circuit Court in the two cases cited from McLean. Most of

the cases cited on the hearing were considered in Allen v. King.

There is no evidence of any agreement between the parties that

the note should discharge the pre-existing debt. The receipt,

unexplained, would have been conclusive. The party against

whom it is produced must establish its character. The proofi

show that the note was not received in absolute discharge of the

debt. The captain wanted time ; the libelants' agent was willing

to give time. With this spirit of accommodation the note was

received. The agent's statement that unless the account was

arranged, the vessel should be attached, can, by no fair principle



DISTEICT OF MICHIGAN—1855. 63

The Steamboat FasMon.

of construction, be held to signify the extinguishment of the

debt. Moreover it appears that the agent was only invested

with power to collect debts. He had no authority to exchange

securities, and especially one of a. higher for one of a lower grade

—a security in rtem, for one in personam. 1 he cashing of the note

by the broker was solely, upon the strength of the libelants' con-

tract of indorsement, not on the face of the note or its intrinsic

credit.

Holding that the note was not a satisfaction of the debt, the

only, question remaining to be disposed of is, was the lien aban-

doned by the libelants? Where materials , are furnished to a

vessel, the credit is given either to the owner, or the master

thereof, or to the vessel itself, and the law creates the lien on the

latter. ' Such lien, however, may be waived, either at the time

the materials are furnished, or by a subsequent agreement on the

part of 1iie creditor; He may agree, to look to other security

and if so, no lien attaches.

In the case ot DeOraff v. Tfie Moffat, heretofore tried in this,

court (aad cited on the argument of this cause), the contract, at

the time, it was entered into between the parties, embraced a

credit by the notes of the respondent. After the libelant had

closed hisi proofej the respondent introduced a paper, showing

a, settlenient between the pairties, in which sundry notes were

credited a^d admitted as cash. The account appeared as bal-

anced, and for the sum remaining- due before the balance was

struck, a. receipt in full was given, in which it was expressed

that payment was made by a new note. The note was not pro-

duced in court, or offered for cancelation. No evidence was

introduced to show any agreement or understanding, between

the parties, varying, modifying or eontradictiug this receipt, and

the court held, as in Allen v. Kin^, that it was a prima facie

evidence, of settlement, and that the original agreement waived

all lien upon the vessel. That case does not apply to the facts

ijithis,

Although a note, under certain circumstances, is no extin-

guishment of an original debt against a vessel, on account of

which it was given, yet, when the creditor receiving it in pay-

ment, accompanies the act with the evident intention of looking
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thereafter only to the note, and not to the vessel, such intention,

however manifested, operates as an abandonment of the lien

which the law gives him as security for his debt. Was there,

such an intention manifested in this case ? "Was there an un-

derstanding that the boat should be released from the lien ? It

is in proof that she was not, at the interview between the mas-

ter and the libelants' agent, yet under attachment, although

liable thereto. It is in proof that the respondent wanted time

;

that the libelants wanted money ; that the agent held forth the

threat that the vessel would be attached ; and that, under these

circumstances, the note was procured. This is all that goes to

shed any light upon the question of abandoning the lien.

Now, if the note was not taken in absolute payment, was it

taken as additional security ? It, certainly, was not higher se-

curity ; the new name did not give it that character. And if it

was not taken either as collateral, or higher security, for what

purpose was it taken ? Undoubtedly it was for the sole pur-

pose of enabling the parties to raise money upon at the time

;

for the mutual accommodation of the libelants and the respond-

ent, by placing the former in possession of funds which they then

needed, and extending to the latter further time to meet an ac-

knowledged obligation. The intention of the parties ia too ob-

vious to be overlooked. The one did not receive the note in

dLscharge of the debt or the lien
; the other did not give it with

such an understanding. It was to be payment, if paid at matu-

rity. If unpaid, all the relations of the parties remained un-

changed.

The circumstance that the note was cashed on the indoise-

ment of the libelants, does not vary the transaction, or exhibit a

dififerent intention from that disclosed by the proofs. The note

gave thirty days' time to the respondent. Until that time

elapsed, the vessel could not be attached ; not because the debt

was paid, or the lien waived, but because the note and its dis-

count evidenced an agreement to await its maturity, and the

default of the makers to meet their contract. It was in proof

that the note was discounted on the indorsement of the libel-

ants
;
and that it was never paid by the makers, but by the

libelants, is also clearly in proof, first, by their possession of the
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note, and second by tHe statement of tlie witness that it was

returned by the indorsees, and the libelants charged with the

_
amount in their account current.

In cases of this description, the material man is not deprived

of any of his remedies, except upon the most conclusive proof

that exclusive credit has been given to other security than the

owner, the master or the ship. Looking to either of the former,

to the exclusion of the latter, releases the lien ; but in no case

will either be released, except upon the clearest proof that such

was the intention of the contracting parties. Such is the rule

in all cases governed by the maritime law. That credit was

originally extended to the vessel in this case, is not questioned.

The schedule attached to the answer (to which the receipt re-

lied upon is appended), reads :
" steamboat Fashion to Moore &

Foot Dr. : to merch. rendered on account," &c. The lien, then,

was in existence, and stated when the receipt was given, and

there is nothing in the language of either party exhibiting an

intention to abandon or waive such lien.

The court was forcibly impressed during the hearing, with the

fact that as the note taken was negotiable, and had been dis-

counted, and the libelants had received the money upon it, the

relation between them and the vessel was thereby changed ; but

the production of the note and the tender thereof for cancela-

tion removed tbe diflBculty which I apprehended from sustaining

the lien. The note is not outstanding and no innocent indorsee

is interested in the issue of the trial. No holder of the note

can be periled by a secret lien upon the boat. Neither can the

libelants be considered as the assignees of a chose in action.

They indorsed for their own benefit, and the makers failing to

pay, they took back the note. The libel is not based upon the

note but upon the credit for materials extended to the boat.

Had the action been brought in the circuit, and upon the note,

the objection might be considered fatal as a question of jurisdic-

tion, not otherwise.

The vessel contracted the debt; the debt never has been paid;

the note was not payment, but a written promise to pay, which,

has been violated ; there was np agreement to take it in dis-

charge of the lien. All' the circumstances show that it was but
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an extension of time for the accommodation of the master ; and

by taking it for that purpose, and for that pu^ose alone, there

was no abandonment of the previous existing lien. Even if

such abandonment had been made by an unauthorized agent,, it

could have been repudiated by the principal. The debt is still

due—the character of the indebtment still continues^ viz : for

materials furnished to the steamboat Fashion—and in this tri-

bunal, as a court of equity, the respondent will not be djealt with

inequitably by enforcing payment of the boat!s, debt, from the boat

itself—a debt not denied by tiie respondent, and which by the

instrument exhibited in defence, taken iw eonnectioa with the

note identified, appears, beyond all doubt, never to have been

liquidated. The original lien created by this debt never having

been waived or extinguished,, we must order a decree in favor

of the libelants for their entire claim, with coats,, and direct that

the note be canceled on payment of the decree.

. Decree accordingly;

DwiGHT Scott v. The Propeller Plymouth.

District Court of the United States. District of Michigan. In

Admiralty.

HON. ROSS WILKINS, JUDGE.

1. Where a steam propeller was built by ship builders ait Cleveland, under a contract

with parties resident of Buffalo, New Yerk, Jield,. that the- former place washer
home port until after her delivery and first voyage.

2. The statute of Ohio of 1840, commonly called the boat and vessel law, as con-

strued by the Supreme Court of Ohio, gives no lien upon a vessel for repairs.

3. Where the interest of a witness is balanced, hia testimony is competent.

Libel filed for the recovery of a bill for painting the propeller

while lying in the port of Cleveland, Ohio. It appeared in the

proofs that the propeller was built by the' firm of Lafronier &
Stevenson, boat builders, Cleveland, under contract with George

H, Bryant & Co., mCTchants, Buffalo, N. Y. That a considers-
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bite sum had been advanced, and the balance due satisfactorily

adjjusted before tbe delivery of tbe vessel,, which farmally toot

jdace in May,, 1844, when she. sailed on her jBxst voyage to Buf-

faJb, the libelant interposing no claim^ and making no objection,

although aware of the delivery of the vessel to Bryant & Co.

The libelant was a ship-painter, and was engaged, when he

performed the work for the Plymouth, in painting other vessels

in the ship-yard of La&onier & Stevenson, with whom he kept

a general account of work and cash payments.,

The painting of the Plymouth was at the request of Lafronier

& Sitev^enson, and amounted in aU to about thirteen hundred

dollars, upon which, five hundred had been paid, and credited

to Lafronier & Stejvenaoa when the. propeller was delivered to

Bryant & Co. Subsequently, Lafronier & Stevenson failed in

business, apd the libelant institutes this action against the vessel

for, the balance due.

Milter & €ampbeU, for libelant,

Insisted—1st. That there was a maritijne lien upan, the vea-

sel', inasmuch as the owners, resided in Buffalo, and the work
was on their vessel. Thrare was no owner until the vegsel waa

finished ; and when finished, by the contract she was owned ia

a foreign port. In support of this propositioa, the counsel cited

:

3. Kent Com. 132 and 143 j Conklin'g Admiiyatlty, 56i ; Davies

Eep. 202 ; 9 "Wheaton, 65>,

24 If the libelant had not a maritime lien for the painting,

hei acquired such lien under the local law of Ohio,, which will

be enforced in the United States court. Swan's Statutes of

Ohio, 185, 551 ;,
Conklin's Admiralty, 67; 2 Gallison, 474; 1

Story, 244 ; 1 Sumner, 78 ; Gilpin's Eep. 473.

3d. The allegations of. the, answer are unsupported, because

the testimony oi Lafronier & Stevenson is incompetent, and
should not be received,

Messrs. Laihrojp <& Ik/ffield,^ for respondents.

1st. That the ownership of the Plymouth, when the debt was

contracted, was in Lafronier & Stevenson
; Bryant & Co. having

no interest until ^e was. finished and delivered. Muehlom v.
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Hunger, 1 Taunton, 318; OldfieM v. Low, 9 Barnewall & Ores. 72;

Simmons v. Swift, 5 B. & C. 857 ; Atkinson v. Bell, 9 B. & C. 277

;

Olark V. Spence, 4 Ad. & E. ; 2 Mees. & Wels. 602 ; Laidlow &

Bell, and American Laws ; 4 Eawle, 260 ; 7 Johns. 47S ; 11

Wendell, 135; 6 Pick. 209 ; 9 Pick. 500.

2d. No lien is given bj the law of Ohio. Jones v. The Com-

merce, 14 Ohio, -408.

3(3. The interest of Lafronier & Stevenson is balanced and

therefore competent,

"WiLKEsrs, J.—^1. Under the proofe submitted, the libelant

acquired no maritime lien. His contract was with Lafronier &

Stevenson, to whom alone he gave credit. Bryant *& Co. had

no property in the vessel until delivered ; and the work for

which the suit is instituted, was performed by the libelant be-

fore the vessel was delivered. Cleveland was her home port,

when in process of construction, and the fact that the libelant

kept a general account with Lafronier & Stevenson, for painting

the various vessels built by them, and that he was engaged in

painting other vessels at the same time with the Plymouth, shows

that he looked to them for his payments, and not to the future

vessel.

Until completed, there was no vessel in existence on which a

maritime lien could attach. The material man and his employer

resided at Cleveland, and not until after her first voyage was her

home port at Buffalo. So far, therefore, the libel sets forth a

claim for work and materials, furnished at a home port, and,

consequently, created no lien. Abbott on Ship. 148, note.

2. No lien was given by the statutes of Ohio. The mechan-

ic's' lien law of that state (Swan's Edition of Statutes, Chap.

69), passed March 11, 1843, creating a lien in favor of mechan-

ics, does not apply to this case, as the pre-requisite acts to per-

fect the lien, prescribed in the substitute for section 7th, have

not been complied with. And the statute of 1840, commonly
called the Boat and Vessel Law, according to the construction

of the Supreme Court of Ohio, gives no such lien. Jones v.

The Commerce, 14 Ohio, 408.

8. Lafronier and Stevenson, under the circumstances, are con-
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sidered by the court as competent witnessee. Their interest ia

this controversy, is balanced. They are answerable to the

libelant for the amount claimed, should he fail in this suit j and

should he recover—Bryant & Co. having paid for the propeller

according to contraot-^they would be obligated to refund them

the amount recovered here.

Libel dismissed.

Thomas Butler v. The Steamboat Arrow.

District Court of the United States. District of Michigan. In

Admiralty.

HON. ROSS WILKINS, JUDGE.

1. When a receipt ia introduced as evidence of the contract of affreightment, the

whole document ia in proo^ and one part cannot be separated from the other in its

judicial interpretation. '

2. After the voyage had been completed, the clerk of a steamer sailing between

Sandusky, Ohio, and Detroit, Michigan, gives the followuDg receipt to the owner of

a horse lost between Detroit and Chatham, another steamer having received tbo

horse at Detroit.

" Received of T. B., three dollars for transporting horae from Sandusky to Chatham.

One dollar for the steamer Ploughboy, and two dollars for the steamer Arrow.

The horse (by consent) transferred to the Ploughboy, October 30, 1852." Parol

evidence admitted to explam the receipt.

E. K. Clarlc, for libelants.

Jas. V. Campbell, for respondents.

WiLKiNS, J.—The libelant alleges, that on the 30th of Octo-

ber, 1852, he shipped by the Arrow from Sandusky, Ohio, hia

horse, for the village of Chatham, in the province of Canada

West, for the sum of $3.00 then paid : that the steamer, then

lying at Sandusky, through her captain, then and there con-

tracted with libelant to deliver the said horse to one John Davis
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at said village of Chatham, and that the said horse was never so

conveyed or delivered.

The answer of the owner, fully denies this aJiegation, and the

contract as exhibited, and further shows, "Thai; the steamboat

was employed at the time alleged in running between Sandusky

and Detroit, and no other route, and no farther than Detroit,

and' that the same was then well known to libelant : that the

libelant at the time alleged, applied to the clerk of the steamer

to receive on board a horse to be carried to Detroit, and there

to be delivered to the steamboat Ploughboy (a boat running

from Detroit to Chatham), to be conveyed to Chatham: that

the clerk of the Arrow agreed to receive said horse^ convey him

to Detroit, and there deliver him to said steamer Ploughboy, to

ba conveyed to Chatham : that the said libelant paid to the

clerk, the sum of two dollars, for the transportation of the horse

to Detroit, and also the further sum of one dollar to be paid to

the Ploughboy, for conveying the horse from Detroit to Chatham:

that the said horse was conveyed to Detroit on the steamer Ar-

row, and by the mate thereof, placed on the Ploughboy shortly

after her arrival at the whar^ and the one doUar paid for the

transportation to Chatham as directed."

The libelant claims, the yalue of the horse which was lost from

the Ploughboy. The only proof brought to support the exhibits

of the libel, is a receipt by the clerk of the Arrow, given to the

libelant, after the voyage had been completed by the Arrow,

and she had returne'd to Sandusky. That receipt reads as fol-

lows: "Received of Thomas Butler, $3.00, for transporting

horse from Sandusky to Chatham, $1.00 for the Ploughboy, and

$2.00 for the Arrow ; the horse by consent was put aboard the

Ploughboy, October 30th, 1852."

This proof by no means establishes the contract of affreight

ment as exhibited in the libel. The contract set forth was

that the Arrow was to deliver the horse to one John Davis at

Chatham. But here, part of the consideration is specified as

being paid to another boat, and a statement that the horse was

delivered to such other boat. The whole document and not a

part, is in proof, and the one part cannot be separated from the

ether, In its judicial iuterpretatioai.
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Without explanation it is ambiguous. The three dollars for the

transportation to Chatham is subsequently divided between two

vessels, and without.proof that they ran in connection, this re-

ceipt would not be satisfactory to charge the Arrow, especially

fron5,the answer of the owner, which corresponds with the docu-

ment, and with its closing declai-ation that " the horse was put

on board the Ploughboy."

Without infringing upon the rule, then, that a written instru-

ment cannot be modified hypairoLproof, we are necessarily com-

pelled here to resort to the proof furnished by the claimant of

the Arrow, and this completely sustains the defence.

.
1st. That the agreement was to deliver the horse at Deteoit,

and to the steamer Ploughboy, for conveyance to Chatham ; and

'that such agreement was fully performed.

2d. That the route of the Arrow at the time of the alleged

contract, terminated at Detroit, and that this was known to

libelant.

3d. That the clerk of the Arrow did not receive the whole

consideration for -the whole route as compensation to the Arrow,

but only two dollars for the Arrow, and agreed to act as the agent

of the libelant in paying the other dollar to the Ploughboy.

4th. That the Arrow, under the circumstances, is not answer-

able for the loss of the horse, sustained in consequence of the

neglect of the Ploughboy.

Libel dismissed.

Henry C. Jackson Libelant, Henet Watbes Intervening

V, The SoHooiraiE Julia Smith.

District Court of the United States. District of Michigan. In

Admiralty.

HON. E0S3 WIl/KINS, JUDGE.

1. Where a person in posseasion of a vessel under a contract for the. purchase, re-
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fuses to fulfill his contract, it does not tender his possession iortiom, especially as

to third parties.

2. A contract of affreightment, made by the person in possession, or his agent, under

such circumstances, is binding upon the vessel. Ostensible ownership and present

possession and authority are sufficient to give one a right to bind the ship.

3. Where goods regularly shipped are not delivered according to the contract, the

carrier Is bound to make good to the shipper the actual loss he has sustained.

The measure of damages here, is the value of the cargo when shipped, with

interest.

i. The court refuse to give the libelant his expenses coming to Detroit to hunt up

the property, or expenses incurred in defending the suit in court.

Wilcox & Oray, for libelants.

Lothrop S Duffield, for respondents.

The cases were heard upon the following agreement as to the

fects:

" For the purposes of the trial of the above entitled causes,

the following facts are hereby admitted.

1st., "On and previous 'to the 9th of September, 1853, Geo.

S. Lester was the owner of said schooner, and on said day en-

tered into the contract in writing, mentioned in the fourth article

of the answer, with James Reeve, for the sale and purchase of

said vessel.

2d. " Upon the execution of said contract Reeve took the ex-

clusive possession of the schooner, and from that time until the

11th of June, 1854, continued in the possession of said schooner,

and used and employed her in the carrying trade between dif-

ferent ports in the province of Canada.

3d. " On or about the 8th of June, 1854, said schooner was
at the port of Chatham, in Canada, and John Bruce was acting

and in control of her as captain, under appointment of Reeve.

On said day the libelants, being then and there the owners of

the property mentioned respectively in their libels, under a con-

tract of affreightment entered into with said Reeve & Bruce,

shipped on board of said schooner in good order, the said prop-

erty, to be by said schooner carried to and delivered at the port

of Garden Island, for a certain hire and compensation then

agreed on.
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4tli. " On said last day, the schooner -witli said property oa

board, sailed from Chatham for Garden Island, and on the 11th

of June, while passing through Detroit river, said George S.

Lester claiming to be her owner, and entitled to possession,

caused her to be taken by force, and against the will of said

Bruce and his crew, and caused her to be carried into Detroit.

On the 12th of June, said Lester caused the sheriff of Wayne
county to take said schooner upon a writ of replevin, issued out

of the Circuit Court, in favor of said Lester vs. said Eeeve, after

which said Lester gave bond, pursuant to the statute, and re-

ceived from the sheriff possession of said schooner, and retained

the same until he sold and delivered it to the respondents, as

stated in the answer.

5th. " On the day of , 1854, a libel was filed

against said property on behalf of the United States, in this

court. The libelants in this cause appeared and defended. All

the papers filed in, and the records of which libel suit, are hereby

admitted, so far as competent, to be in evidence in these causes.

6th. " Pending the said libel suit on behalf of .the United

States, Waters bonded his staves, but the tobacco of Jackson

was sold, and bid in by Lester, for the sum of $ , of which

amount $53.41 was paid over to said Jackson.

7th. " That directly after Lester had received possession of

the vessel from the sheriff, the captain abandoned the vessel and

cargo, and the libelants having no agent in Detroit, Lester caused

said cargo to be unloaded and the tobacco and oats to be placed

in warehouse for the owners : that on said sale of said tobacco,

Lester bid it ia for the owners, but not at their request, and has

held the same subject to the order of Jackson, after he shall

repay said Lester the sum paid by him at said sale."

" LoTHBOP & DuFFiELD, Atty. for Lester.

" Wilcox & Gray, for libelants."

" It is further admitted for the purposes of the argument in

this case, that before the said contract of affreightment was made,

the said Lester offered to execute to Eeeve a bill of sale of the

vessel, if Eeeve would execute the mortgage on the same, for the

balance of the purchase money, as stipulated in the said contract

of sale, or if Eeeve would pay the balance of the purchase
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*noney of the vessel ; but Eeeve refused to do either of said

things : that Lester then demanded possession ofthe vessel, whidi

Eeeve refused to give."

" WiLGOX & Geat, Proctorsfor libelants."

The 4th article of ans^sers is as follows, " That on the 9th of

September, 1853, G. S. Lester, the owner of said schooner entered

into a contract with James Eeeve, for the sale of said schooner,

at $2,500: that E. was to have immediate possession: thatL.

was to execute to E. on the 14th of September, a bill of sale,

and on same day E. was to execute to L. a mortgage to secure

the balance unpaid."

WILKIN'S, J.—The libel and evidence in this case exhibit a

contract of afeeightmerit, entered into at Chatham, Canada

West, between the libelant and the vessel, on the 8th of June,

1854, for the transportation and delivery of a quantity of tobacco

at Garden Island, near the port of .Kingston.

It is further shown that the tobacco -was received, and that the

vessel departed upon her voyage, but that the tobacco was not

transported and delivered according to contract, having been in-

tercepted at Detroit, in consequence of the same having been
landed at that place, in supposed violation of the revenue laws
of the United States.

Damages are claimed for the breach of the contract. It is in

proof that on the 9th day of September, 1853, one George S.

Lester was the owner of the vessel, and under a contract of sale

with James Eeeve, then gave him the exclusive possession of the
same, and that this exclusive possession continued in the said

Eeeve up to the 11th of June, 1854, three days subsequent to

the contract of affreightment made in the libelant.
It IS also in proof, that while this possession continued, the

vessel was employed by the said Eeeve, in the coasting trade be-

tween different ports in the province of Canada, and that at the
time the contract of affreightment was entered into, she TO
under the command and control of one John Bruce, as master,
holQmg his appointment from, the said Eeeve: that the said

tobacco was then shipped at the port of Chatham, the said
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Bruce as master, contracting for a stipulated compensation to

deliver the same in good order at her port of destination.

It is conceded that the contract of sale between Lester & Reeve,

was broken by the latter, in his not making the payments prom-

ised, and that, on the 11th of June, 1854, the former sued out

from the appropriate court of the state of Michigan, a writ of

replevin, by which the vessel was seized by the sheriff of Wayne
county, and forcibly, and against the will of her master, brought

into the port of Detroit ; and as averred in the answer, was sold

and delivered to the respondent: that on receiving possession of

the said vessel from the sheriff, her cargo was discharged by Les-

ter, and the tobacco being seized by the revenue officers, was

deposited in a warehouse for, and afterwards sold and bought

in by Lester, subject to the order of the owners: that the libel-

ant had no agent in Detroit, and Lester now holds the same for

the libelant, to be delivered on being reimbursed his expenses.

There is no proof that any public notice was given by Lester,

of his claim to the vessel, or, that Reeve had not kept his engage-

ment, from September, 1853, till June, 1854, or that the libelant

was made aware of the true character of the vessel, when he ship-

ped his property at Chatham. Before and at the time of the

contract of sale, she was called the Julia Smith ; when in the pos-

session of Reeve, she was called the Mazeppa.

Under the circumstances disclosed, the possession of Reeve was

not tortious. His refusal to carry out his contract, did not affect

the character of his possession, especially as to third parties. He
took possession with Lester's consent, and was, therefore, clothed

with power to use her as long as that possession continued. Bruce

was her master, knd at the' time of the contract of affreightment

rightfully represented and could bind the vessel. It is not the

case of a vessel stolen, or where possession has been fraudently

obtained. The vessel was delivered to Reeve at the time of the

contract by Lester, and the former's failure to fulfill his engage-

ment, did not make his possession unlawful ah initio, or vitiate

the contracts of the vessel while this possession continued. Such

a rule would be destructive of maritime confidence, and place

the shipper in a foreign port on inquiry as to title, which is not

necessary, and would in most cases be impracticable. Ostensi-

VoL. L 5
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ble ownership, and present possession and authority, are sufficient

to bind the' vessel. The rights of seamen and shippers cannot

be affected by the unknown private contracts of other parties

claiming interest in, or controverting her title.

The contract being binding on the vessel, and the goods never

having been delivered, the only question remaining is, as to the

measure of damages. "When goods regularly shipped, are not

delivered according to contract, the carrier is boUnd to make good

to the shipper the actual loss which he has sustained ; or, in other

words, to place him in as good a position as be was when the con-

tract was made. In determining this question, the coiirtliaa

nothing to do with the antecedent or subsequent relation which

Lester bore to the vessel. The contract was with the Julia

Smith, then known as the Mazeppa. Whether or not Lester

liad a right to retake the vessel, and that the damages accrued in

the exercise of his legal right, is not the question before the court,

The vessel being held responsible, must make good to the libel-

ant his loss, consequent on the failure to perform the contract,

This clearly embraces the value of the tobacco shipped at the

port of Chatham at the time of the contract ; crediting the ves-

sel with the amount received, as the proceeds of sale. Lester is

not entitled to be reimbursed for his expenses by the libelaat.

The captain of the vessel was the agent of the shipper, and the

property having passed from his custody, his agency ceased, kt

that of Lester was not created. I cannot assent to go beyond

this principle, in the assessment of damages. Having determined

that the vessel is responsible for the contract, and consequently

responsible for its non-fulfillment, and, therefore, bound to make

good the loss, I am not satisfied that the expenses of the libel-

ant in visiting Detroit in search of his property, and drfending

the same in court, can be properly embraced within the measure

of damages. The market value of the tobacco at Chatham, when
j

shipped, with interest on such value, is making good the loss on

the contract, and as against the vessel , The landing of the goods

without manifest, was not the act of the vessel, and if it was, it

. should not enhance the damages in this suit. The leading q8es-

tion here is, the injury consequent on the non-delivery at Garden

Island ; and as there is no proof that libelants have suffered in
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that regard, the measure must be the value irrespective of inci-

dents independent of the contract. The tobacco has not been

delivered, has not been received, neither is there proof that in

consequence of its non-delivery the libelant has been put to other

loss. Decree therefore for the value of the tobacco at Chatham,

on the 8th of June, 1854, interest on such value, and the clerk

to take the necessary proof, crediting the respondent with any

money paid on account.

As to Waters, the intervening libelant, decree for the value cd

the staves, with interest from the same date. His bonding the

articles after seizure and defending the same in court, does not

come within my view of the vessel's making the shipper good,

under the contract of affreightment. Either the present owner

or Reeve, may be answerable in another form of action for this

claim ; but as it was not necessary for Waters either to bond or

to j)rosecute, in order to secure his rights under the contract, I

cannot decree his expenses as a legitimate part of the damages

in this case.

Henry L. Newbehet, Libelant v. The Steamboat Fashion,

Eespondent.

Distrust 'Court cfike United States. District of Michigan. In

Admiralty.

HON. ROSS WILKINS, JUDGE. \

1. Where one sells a steamboat with all appurtenances, ftc, and prior to the sale,

'the owner had procured a new ash-pan for the boiler, which had been delivered

to the owner,- but was not placed on boa,rd the boat, held, that the ash-pan passed
under the bill o£ sale as appurtenant to the boat.

I

John S. Newberry, for libelant.

Levi Bishop, for respondent.
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WiLKiNS, J.—This libel is brought to recover the value of

an ash-pan, taken by the claimants from the dock of Oliver

Newberry, and by them fixed in their steamboat.

The libelant was the former owner of the Fashion, and during

his ownership, in 1854, procured this new. ash-pan, for her use,

the old one being worn out, and rendering the navigation of his

vessel unsafe. It is in testimony that this new ash-pan was de-

livered for the Fashion, at the dock of Oliver Newberry, and

there remained during the winter of 1854r-5, the navigation

being closed, and the Fashion being in dock for the winter. It

is in proof also that by measurement, the new ash-pan fitted tie

vessel for which it was made, and that the old one was unfit for

service, and of no value but as old iron.

On the 14th of February, 1855, the libelant sold the Fashion

to Oliver Newberry, the ash-pan in question being then on his

dock ; and by the bill of sale transferred his title in the boat

with her engine, tackle, apparel, furniture and appurtenances, to

the vendee, who, shortly after, by a similar bill of sale, sold the

same to the respondents.

After this sale, the engineer of the Fashion sent for the ash-

pan, and on inquiry at the counting-room of Oliver Newberry,

it was pointed out by one of the clerks, and the same was. taken

without dissent, and placed on the Fashion. The bill of sale

controls the question, as to the intention of the parties. It is

true that Oliver Newberry bought the vessel, without a knowl-

edge of the fact,- whether or not a new ash-pan was necessary,

and had been procured ; but his purchase embraced aU that

properly appertained to the. vessel, her tackle, her fixtures and

her apparel ; and such was clearly the intention of both vendor

and vendee, when they executed the bill of sale. Had Oliver

Newberry remained the owner, and fitted out the vessel in the

spring, there can be no question but what he would have

claimed the ash-pan as an appurtenance embraced in the bill ot

sale—and rightfully too—and his sale to the respondents passed

all his rights.

Decree dismissing libel, mth costs.
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Lewis Ives, Libelant v. The Steamboat Buckeye State.

District Court of the United States. District of Michigan. In

Admiralty.

HON. ROSS WILKIN'S, JUDGE.

1. In the case of a libel for repairs to a vessel, whether an estimate of profits that

the vessel might have made had she not been unreasonably detained by the li-

belant in making the repairs, can be allowed as a set-off to the libelant's biU.

Qvteret

2. Dockage in a dry dock is in the nature of renl^ and subject to the will of the

proprietor of the ddok.

3. A printed tariff of charges at a dry dock not brought to the notice of the master

or owner of a vessel taken into such dock for repairs, is not binding upon such

master or owner.

i. Where the proprietor of a dry-dock charges twenty shillings per day for the

labor of his men in repairing vessels taken into the dock, but only pays them

eighteen shillings per day, the proprietor having also charged, for his own time in

superintending the men and their work, at the rate of $4 per day ; Edd, that

under the proofs of the case the extra two shillings per day on the men's time

was an improper charge.

The libel in this case was filed by Lewis Ives, proprietor of a

dry dock in the vicinity of Detroit, to recover payment of a bill

for docking and repairing the steamer, during the month of Oc-

tober, 1854. The amount claimed by the libelant for the dock-

ing of the boat was $955.50. Of this sum $318.50 was for

" half dockage," so called, which was sought to be recovered on

the ground that tie steamer was detained in the dock four days

beyond the time that it was understood she was to be kept in.

Another item of the libelant's claim was for the work and labor

of his men, amounting in aU to two hundred and fifteen and a

half days, for which he charged at the rate of twenty shillings

per day ; he also charged for his own time in superintending

the men, nine and a half days at $4 per 'day. Among the charges

for materials used in making the repairs were nine bales of oak-

um at $6.50 per bale, and three barrels pitch at $6.50 per barrel

From the testimony in relation to the charge for half dockage,



70 DISTEICT COUET OF THE UNITED STATES.

The Steamboat Buckeye State.

it appeared that this was not a customary charge at similar docks

in Buffalo, Cleveland and other places along the lakes, and al-

though it appeared, from a printed tariff of the charges at the

libelant's dock, that such a charge was usual there,, in cases

where vessels were detained in the dock beyond four days, yet

it was not clear from the evidence that the master or owner of

the Buckeye State ever saw this printed tariff before they allowed

the steamer to go into the dock. It also appeared from the eyi-

dence, that the libelant only paid the men who worked on tte

repairs of the steamer at the rate of eighteen shillings per day,

and for the oakum used at the rate of $6 per bale, and for the

pitch at the rate of $5.50 per barrel. The charge for extra

dockage, and the amounts charged for labor and materials, atove

the amounts actually paid by the libelant, were resisted by the

claimant of the steamer.

It was set up in the answer, and insisted by way of defence

to the entire of the libelant's demand, that the steamer was de-

tained in the dock an unreasonable length of time : that the li-

belant did not place the requisite number of men at work on

the repairs, and that by reason of his neglect so to dp, the steamer

was detained in the dock several days longer than she otherwise

would have been, and that by reason of the delay in getting the

steamer out of the dock, she lost an opportunity of making

several trips in the most profitable line of steamers on Lake

Erie, from which trips she could have cleared thesum of $1,500,

over and above all expenses, and this sum the respondent claimed

to set off against the libelant's demand. Upon the question

whether the steamer was detained in the dock an unreasonable

space of time, or not, there was conflict in lie testimony, but

the preponderance of evidence on this point, in the judgment of

the court, was in favor of the libelant. On the question of

profits that might have been made by the steamer had she been

released from the dock several days sooner than she was, tie

evidence folly sustained the allegations of the answer. It was

further set up in defence, that the repairs to the steamer for

which the libelant sought to recover, were not properly made;

but this defence, as will be gathered from the opinion of the

court, was not sustained.
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Q. T. Sheldon and John 8. Newbefry, for tlie libelant.

Loihrop & DuffieM, for the claimant.

WiiEiNS, J.—The libel was filed in this case on a bill for

dockage and repairs.

The court does not deem as tenable, the principal matters set

up as defence to the libelant's demand, and for these reasons

:

1st, as a question of fact, it does not satisfactorily appear, that

the loss sustained by the claimant, if any, -was the consequence

of the negligence of the libelant. The boat was not detained

beyond the time requisite for the repairs ordered : 2dly, as a ques-

tion of law, the court is not prepared to adopt the rule, to the ex-

tent contended fer, viz : that an estimate ofprobable profits for the

time lost by the steamer is to be deducted as a set-off, from the bUl

of the libelant. "When such a rule shall be enforced by this

court, it will be on the clearest and the most unqucitionable

testimony.

3d. The other matter of defence, that the work was not per-

formed in a workmanlike manner, is refuted by the preponder-

ance of the evidence. Bloomer, Atkinson and Johnston are con-

clusive upon this point.

Thus disposing of the defence, the question arises, has the

libelant established his account by satisfactory proof? It is

not for the court to determine, without proof, whether or not

a bill is exorbitant.

The first item is for dockage, which being the pecuniary com-

pensation, for the use of a dock, while a vessel is undergoing

repairs, is subject solely to the will of the proprietor. Jt

is in the nature of rent, and the owner of a dry dock, has

a right to demand from those who seek its use, whatever

he considers a fair compensation, uncontrolled by the custom

of other docks, in other places. House rent in Buffalo or

Cleveland, is not to govern landlords in Detroit; although

where there is no special agreement touching the subject, the

usual rent of similar buildings in thS same locality, would en-

lighten the judgment of a court aa to what such property was

worth.
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From the testimony of Jolin Ives, it appears there was a spe-

cial agreement in this case between Mr. Philips (the owner of

the Buckeye), and the libelant, when the vessel was brought

into dock, as to what the latter would charge for dockage. He

says : " Captain Philips applied for the dockage of the Buckeye

State, saying that she would have to be in three or four days.

We told him that the dockage was fifty cents per ton. She

was taken in on the 20th ; my brother and the captain super-

intended taking her in : she was in dock until the 1st of No-

vember." This witness also testified to a printed tariff of charges

to be made by the dock of the libelant, in which appears the

charge of two shillings a ton, for the four days succeeding the first

four days, and that he, as clerk, always made the half dockage

charge ; but it is not clear, that this tariff was brought to the

knowledge of Philips or his captain, so as to bind him to an ex-

tra charge over the fifty cents per ton, agreed upon before the

steamer was taken in, provided her repairs should occupy a

longer time than was then anticipated.

The charge for dockage, is $637, and if the item for half

dockage be superadded, it would make the rent of the dock, for

eleven days, $955.50 ; a sum so improbable for the mere use of

the dock, independent of repairs, that, without more direct

proof, I cannot consider the charge for half dockage, as having

been contemplated by the parties. This item is, therefore, re-

jected.

It is in proof, that but eighteen shillings per day was paid to

the men hired to do the work, while twenty shillings is charged

in the bill.

On no principle ofjustice, can the court sanction this charge.

Tfie libelant is responsible for the actual wages of the men

employed, but no more. This additional charge, over and

above what was paid to each man, cannot be considered in the

light of compensation for the libelant's time, for he charges for

his own superintendence at the rate of $4 per day, for nine and

a half days. The charge, therefore, for 215^ day's work, at

twenty shillings, amounting to $538.75, must be reduced by

subtracting this extra charge of two shillings per day, which

amounts to $52.75, and makes the item properly chargeable,
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The clerk will revise this calculation, and correct the

amount accordingly.

On the same principle, the additional four shillings advance

on the articles purchased and used in repairing the vessel, can-

not be allowed. Why should the libelant be allowed to charge

more than the market price for the articles used in the repairs ?

He paid $6 per bale for oakum, and charges $6.50. He paid

$5.75 per barrel for pitch, and charges $6.50.

These additional sums must be deducted from the several

charges. The deductions thus directed, reduce the libelant's

bill to $867.89, for which amount, with interest, let decree be

entered.

Decree for $940 and costs.

Joseph Eiggs, Libelant v. The Schooner John Eichaiids,

D. O'Callaghan, Claimant.

District Court of the United Slates. District of Michigan. In

Admiralty.

HON. EOSS WILKINS, JUDGE.

1. The proceedings before a circuit court commissioner of the state of Mieliigan, un-

der the " boat and vessel " law of said state, cannot be considered as a proceeding

in rem.

2. The Michigan statute for the collection of claims against ships, boats and vessels,

and declaring lien thereon, for supplies and materials, makes no equal provision for

claims arising in other states.

3. A state may by law create a maritime lien, unknovra to the general maritime law,

and may provide legal tribunals, and a mode of proceedings for the enlorcoment

of such liens, other than proceedings in rem.

4. Proceedings in rem are peculiar to admiralty courts. They are international and

not municipal.

5. Whenever municipal law appropriates the remedy in rem against vessels, it comes

in direct conflict with the 2d section of the 3d article of the constitution of the

XTnited States.

6. State legislatures have no power to divest a lien existing in admu'alty.

7. The possession of the vessel by the sheriff under state process, did not divest the

lien in admiralty, or affect the process in the hands of the marshal.
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Wallcers & Eussell, for libelant.

Towh, Hunt and Newberry^ for respondent.

This is a suit to recover possession, and determine the title of

the Tessel.

Libelant's title is under a sale^ by virtue of the decree of the

United States District Court, in admiralty.

Eespondent's title is under a bUl of sale, fiom the sheriff of

Wayne county, by virtue of proceedings under the boat and

vessel law.

The vessel was originally seized September 8th, 1855, in this

court, under a libel filed by Riggs, a citizen of Michigan. Under

this libel Brayman, of Ohio, intervened. No appearance was

entered, and the vessel was condemned, sold and_bid in by Riggs,

December 24th, 12 o'clock, noon. In the state court the vessel

had been seized August 29th, 1855, by the sheriff of Wayne

county, under the boat and vessel law ; he had taken her into a

private dock, stripped her, and put her in charge of the owner

of the dock. On this seizure proceedings were had, and the ves-

sel sold and bid in by O'Callaghan, the claimant, December

24th, 10 A. M.

S. Towle, for respondent.

I. The proceedings in the state court were in all respects regu-

lar and legal, and in conformity with the statutes. See Revised

Stat, of Mich., 1846, p. 537 ; Stat, of 1850, p. 206.

The only question raised by the libelant was, whether the

sheriff had sufficient possession to hold against a subsequent sei'

zure. A sheriff is not required to keep actual manual possession.

Hemmenway v. Wheeler, 14 Pick. 408 ; Bichwell v. TVickey, 34

Maine, 273 ; 2IiUs v. Camp, 14 Conn. 219 ; Rives v. Porter, 1

Iredell, 74 ; Denny v. Warren, 16 Mass. 420 ; Gordon v. Jermy,

16 Mass. 465 ; Ashman v. Williams, 8 Pick. 402.

The fact that the vessel was taken from the possession of the

owners, was sufficient notice to the marshal of the levy. Berry

V, Smithy 3 Wash. C. 0. R. 63. But notice ia not necessary.
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Tdmfmson v. Collins, 20 Conn. 364 ; Hemmenway v. Wheels, 14

Pick. 410; 6 Bacon Abrdg. 176.

II. The proceedings befote the state tribunal, even if irregular,

were sufficient to give the respondent (a purchaser) good title.

Elliott V. Pearsall, 1 Pet. 340 ; Sims & Wise v. Sbcitm, 3 Cranch,

800, 307.

III. The seizure bj the sheriff was a seizure of the res, under

a proceeding in rem, upon a process co-6rdinate, if not superior^

to that issued from the admiralty court.

(1) The statute of Michigan creates a lien. Watkins v. AiMn-

son, 2 Mich. 151 ; Bidwell v. Whitaker, 1 Mich. 469 ; Lawson

V. Higgins, 1 Mich. 225 ; Turner v. Lewis, 2 Mich. 350. The

decisions of a state court will be followed by the United States

courts in the interpretation of a local law. 7 How. U. S. E. 1,

198 ; 2 Story, 883 ; 1 M'Lean, 18 ; 1 M'Lean, 35.

IV. The schooner having been seized by the state officer in

rem, to enforce a lien given by the state law, the marshal had no

power to take it from the custody of the sheriff. I'he Rohert Ful-

ton, 1 Paine C. C. E. 620 ; Davis v. A New Brig, 1 Gilpin, 473
;

PulliamY. Oshorn,' 17 How. U. S. 471 ; Taylor r. The Eoyal

Saxon, 1 Wallace, 311, 825, 326, 327, 829.

V. The Michigan statute is not repugnant to that provision of

the constitution of the tfnited States, which gives the federal

courts cognizance of all cases of admiralty and maritime jurist

diction.

(1) Cases of admiralty jurisdiction, are to be governed by the

general admiralty law, which is a branch of the law of nations,

not the local law of any particular country. See Flander's Ad-

miralty, §§ 1 and 3 ; 3 Story's Com. U. S. Cons. 1664-7,

and notes, 1748; 1 Kent's Com. 877, note
;
6 How. 844; N. J.

Steam Nav. Go. v. Merch. Bank, opinion of Nelson, J., p. 392.

"Whereas the statute in question is a mere local law, operating

only within the state, and between its citizens, involving no mat-

ters of national nature. See 3 Story's Com. 1770. Any state,

by virtue of its inherent sovereignty, may pass and enforce such

a law, to operate upon its own citizens. Eiggs, a citizen of

Michigan, is bound by that law ; he comes into this court claim-

ing under it, he must take it cum onere.
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(2) State laws similar to this, existed in most of the states

previous to the adoption of the constitution, and have ever been

sustained. See Storj's Com, Const. 1748.

(3) These local laws have been recognized and sanctioned by

the United States coarts. Bark Chusan, 1 Story, 455 (see p.

462), Davis v. A New Brig, p. 483 ;
Pullian v. Osborn, 17 How.

U. S. 475 ; The Robert Fulton, 1 Paine, 0. 0. R. 620 ; 3 Story's

Com. Cons. §§ 1665, 1666, and note 3; 1 Kent, 377, and note;

Eobart v. Drogan, 10 Pet. 108, 120 ; The Toronto, 12 Law Re-

porter, p. 11, Spbague, J.

(4) Congress has recognized expressly the existence and legal-

ity of these laws. Act of 26th of February, 1845, see Const, p. 4.

(5) The courts of Ohio decided as we contend. Thompson v-

Morton, 1 Warden, 22 Ohio Rep. (Vol. II, K S.), 26, 28, 29

Keating V. Spink, 8 Ohio State R. 105, 116, 117,

, (6) This is a matter of great delicacy, and no state law should

without strong reason, be declared unconstitutional. Fletcher v.

Peck, 6 Cranch, 87, 128.

VI. We do not claim that the Michigan statute has any force

beyond the limits of the state, or that it is binding upon foreign-

ers. The question which has been so much mooted, whether a

sale under this statute divests the lien of foreigners, does not

arise here. Riggs, the original owners of the schooner Ladue and

O'Callaghan, are all citizens of Michigan.

A. Pussell, for libelant in reply.

I. It is incompetent, in this collateral proceeding, to impeach

the decree of the District Court in the first suit, and the evi-

dence offered by respondent is inadmissible. See, as to nature

of proceedings in rem, Kennedy v. Georgia State Bank, 8 How.

644; 2 Am. LeaiCas. 564-8; Story Confl. § 592; 9 Geo. R
244, 247.

II. The acquiescence of the creditors pursuing their remedy

in the state courts, without interposing any claim pending the

proceedings in the District Court, is a waiver and relinquishment

of their acquired rights. Conk. Ad. 548; George v. Skeates, 10

Ala. 741 ; 1 Paine C. C. R. 625.

III. The admiralty acquired complete jurisdiction by the
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seizure made by ihe marshal, tlie vessel not being in the custody

of the sheriff at the time. Brig Ann, 9 Cranch, 289 ; Jose/a

Secunda, 10 Wheat ; Rase v. Himely, 4 Cranch, 241 ; Hudson v.

Questier, 4 Cranch, 293 Continued possession is necessary.

Bridge v. Wyman, 14 Mass. 195 ; 1 U. S. Dig. 313; Conk. Ad.

494 ; DunJdee v. Fales, 5 K H. 527 ; Bagley v. White, 4 Pick.

395; Bwrough v. Wright, 19 Vt. 510; Sch. Bolivia, 1 Gall. E.

IV. Granting that the state court acquired and "etainedjurisdic-

tion and possession of the res, it is not, therefore, withdrawn from

the jurisdiction of the United States Admiralty. The marshal,

under admiralty process, could remove it from the cu^stody of

the sheriff. Gfreenoi^h v. Walker, 5 Mass. 215 ; Watson v. Todd,

5 Mass. 274 ; The Spartan, Ware, 149 ; Conk. Ad. 407, seq.

;

The Taranto, 12 Law Kep. 13 (Boston) ; Certain logs of Mahogany,

2 Sumner, 589 ; The Flora, 1 Hagg. Ad. E. 298 ; Conk. Ad.

Prac. 553 ; Taylor v. The Boy. Saxon, 2 Am. Law Eeg. ; Same

Case, 1 Wallace, jr. 311 ; Harris v. JDennie, 3 Pet. 292 ; U. S.

v. Bags of Coffee, 8 Cranch, 398 ; The Florenzo, 1 B. & H. 65.

Y. Proceedings under the Michigan statute, chap. 122, are

not in rem. If it was, all the world would be bound. Sm. L.

Cas. 536. But a foreign lienholder cannot proceed under it

Bidwell'v. Whiiaker, Man. Mich. E. 464. All the world are

parties to a proceeding in rem, and the decree concludes all out-

standing interests, because all are represented. But in the state

court all are not represented. White v. Maxwell, opinion of

Judge Whipple, Sup. Ct. Mich. 1855 (reporter's note to 20

Ohio Eep. 54 gives a history of legislation and decisions in Ohio).

A judgment under the Ohio law not a bar to a suit in admi-

ralty. The Globe, 13 Law Eep. 488 ; Ben. Ad. §§ 364, 365,

434 ; The May, 9 Cranch, 144 ; The Mary Ann, Ware, 105

;

The Nep. Ins. Co., 1 Sumn. 600 ; The Sea Bird v. Behler, 12

Mis. 569 ; 13 Wend. 607 ; 12 Mass. 291-5 ; Curtis E. 259 ;
The

Henrietta, U. S. D. C. Missouri ;[1] Bags of Coffee, 8 Crancn. A
judgment, even of the state court, would be no bar. 2 Am.

[1] This case will be found under the decisions of Judge 'Weu.s, of Missouri, m
this volume, p.—, reported in full.

—

Eijitob.
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L, Cas. 720 ; UArcy v. Keichum, 11 How, 165 ; 13 Pet. 312

;

Uwers V. Goffin, 1 Gush. 24.

VI. If the Michigan statute authorizes a proceeding in rem,

it is so far unconstitutional and void.

' (1) As impairing the obligations of contracts. Branson v.

Eknzie, 1 How. 311; McCraclcen v. Howard, 2 How. 608; The

Chusan, 3 Stoi;y, 462, 464,

(2) Because it attempts to confer upon a state court a jurisdic-

tion appropriated by the United States courts and laws to the

Federal courts. Waring v. Clarice, 5 How. ; K J. St. Nav. Co. v.

Merch. Banlc, 6 How. (overruling The Thos. Jef. 10 Wheat., and

the Steamloat Orleans, 11 Pet.), and The Gen. Chief, 12 How.,

' settle the doctrine that public navigability is the test of juris-

diction. See also 1 W. & M. 412-418, 421, 439, N'ew Bedford

Bridge Case;k 12 Conn. 7. As to exclusive regulation of com-

merce, Haldimand v. Beckwith, 4 McLean, 203 ; Sch. Ellen

Stewart, 5 McLean ; Campbell v. Emerson, 2 McLean, 33 ; Rogers

V. Cincinnati, 5 McL. 358 ; Madison Papers, 91-105, Vol. II,

743, 744 ; 2 Dall. 419. As to constitutionality of these state

laws, see Globe Case, ubi supra ; 8 West. Law Jour. 241 ; 3 West.

Law Jour. N. S. 41 ; 2 do. 530 ; 1 Kent's Com. Vol. VII, 412, 413,

and notes ; Ibid 403, note 1 ; Story Const. § 1663-1675
; Fede-

ralist, No. 80 ; Conk. Pr. 147, 180 ; De Lovio v. Bolt, 2 GalL

481 ; Gilpin, 481. As to saving common law remedy, 2 Paine

C. C. E. 136, 143 ; Sch. Wave v. Hyer, 1 Wheat. 337 ; 6 How.
390 ; 12 How. 459.

WiLKiNS, J.—The libel in this case seeks to regain the pos-

session of the vessel, and sets forth a title under a bill of sale

from the marshal of this district, dated the 24th of Decem-
to&r, 1855.

The vessel was originally libeled in this court by one John
Eiggs, for supplies, pending which, and before the vessel was

seized by the marshal, John Brayman, of Ohio, filed his inter-

vening libel for materials furnished.

The vessel was taken possession of by the marshal, Septem-
ber the 8th, 1855, and according to the testimony, when she was
anchored at a private wharf, under the custody of state process.
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The return of th<5 marshal shows that " he held her in custo-

dy." The suit in this court proceeded to decree of condemna-

tion, under tlie usual notice and proclamation. No claim was

interposed, and the vessel was regularly sold on the 2-ith of De-

cember last.

The respondent claims under a hill of sale emanating from

the shcrift" of "Wayne county, the vessel having been sold by

him Under process issued by a circuit coiirt commissioner oi

the state, on the same day with that of the marshal, who testi-

iied that no one was in possession when he sci/.cd ; and tliat he

had not been notified of any seizure by the shcrilf, other tlian

runior ; and that, subsequently, he and the slieriif agreed to hold

possession together until the controversy in regard to title

should be settled by the court ; the admiralty sale being post-

poned until after the sheriff's sale.

The principal question presented by this state of laets, disre

garding the testimony as to the actual custody of the vessel by

the sheriff at the time of seizure by the marshal, is, as to the

paramount and exclusive jurisdiction of the courts of tlic United

States in all admiralty and maritime causes. Tlie proceedings

of the state commissioner cannot be considered as proceedings

in rem. Such proceedings bind all the world, and as was recently

held by the Supreme Court of this state in the case of the People

V. IJihhard—" on the princiijle of constructive notice to all the

world." But, the Micliigan statute, for the collection of demands

against ships, boats and vessels, and declaring liens thereon for

supplies and materials, makes no equal provision for the recovery

of claims arising in othef states, and postpones the rights of the

foreign creditor to those of its own citizens.

It is certainly not inconsistent with the judicial power as de-

fined by the constitution of the United States, for the state to

create a maritime lien, unknown to the general maritime law,

and to provide legal tribunals and a mode of procedure for the

enforcement of such liens, other than proceeding in -rem, wliieh

is peculiar to admiralty, and cuts off all foreign claims, and in

its consummation, colifers an indefeasible title in the vendee to

the rem, agaiinst all the world. Such a proceeding is inter-

national—not municipal. But, wherein the latter appropriates
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the remedy in rem, it comes in direct conflict Avith the second

section of the third article of the constitution of the United States.

For if jurisdiction extends to all cases of admiralty and maritime

character, and this proceeding is of that character,designed to em-

brace all the world, the subject, in that respect, is excluded from

state legislation, which has no power to divest a lien existing in

admiralty, the states having conferred upon the national govern-

ment the entire jurisdiction. The possession of the vessel by the

sheriff under the state process, did not divest the lien in admi-

ralty, or aifect the process in the hands of the marshal.

The case of the Boyal Saxon, 1 Wallace, 325, is directly in

point. She had been attached by the process of replevin under

the state statutes, a week before she was libeled in admiralty

in the District Court by a material man. The marshal made a

special return, stating that he found the sheriff of the county on

board, who had made a previous levy under the state process.

The marshal's return was made the basis of the further proceed-

ings in admiralty, and the vessel was sold under the decree of

the United States court, which was affirmed on appeal; Mr.

Justice Grieu holding, that the jurisdiction of the admiralty

was exclusive, as to the proceeding in rem, and that the title of the

marshal's vendee was good against all the world : that the ad-

miralty lien adhered to the vessel, from the moment the debt

was contracted ; and that the sheriff's vendee bought the vessel

with the full notice of the proceedings instituted for its enforce-

ment ; and as between him and tlic marshal's vendee, his titie is

divested as comjplclely (in the language of Judge Griek) " as if

he had bought lands on execution, which were afterwards sold

on a mortgage, which was the oldest lieii on the property."

My attention has been called since the argument by the re-

spondent's counsel, to a recent decision in the district of Missouri,

with the remark, that the opinion of the court sustained the

doctrine, that the sheriff's sale divested the liens of all citizens

of the state. Such is not my reading of the opinion of Judge

Wells, and if such was the case, the doctrine is not consistent

with the character of a maritime lien, which certainly may be

acquired by as citizen of the state as well as by a foreigner.

Judge Wells expressly held, that the state could pass no law
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and create no process, which would divest a lien existing in

admiralty, and that a sheriff's sale could only divest the owners,

and others, residing in the state, of their interest in the boat, on

the ground of notice; but, as to foreign creditors who had

acquired liens in admiralty, they could in no way be prejudiced

by a sheriff's sale. And the same principles have been held in

the eastern district of New York, Judge Betts holding (1 Blatch-

ford & Rowland, 65), "that the possession of property by a

sheriff, under a ^.ya., cannot exclude the marshal from taking

possession under the process of the United States court.

The fact in this case, that Riggs, who filed the original libel

for supplies, was a citizen of the state, could not of itself possi-

bly affect his lien, and certainly not that of Brayman, the inter-

vening libelant, a citizen of Ohio, acquired antecedent to the

service of the state process.

It is unnecessary to discuss the subject further, as the point

involved, is deemed by the solicitors so important, that no doubt

an appeal will be taken to the circuit for further adjudication.

Decree for libelant.

Note.—This case was taken by appeal to the Circuit Court of United States, and

the decree of the District Court affirmed. The decision of this case on appeal will

probably be found in the next volume of M'Lean's Reports, which will he Vol, Til.

—

Editor.

The United States v. The Steamboat Foeeestee.

District Court of the United States. District of Michigan. In

Admiralty,

1. A distinction exists, in the navigation laws of the United States, between

registered vessels and vessels enrolled and licensed for the coasting trade, as re-

gards penalties imposed.

Vol. L 6
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2. On the transfer of a registered vessel to a citizen of the United Staites 'she mist

be registered anew, or she loses her privileges as an Amerlean vessel; bits

different penalty is imposed by the enrolling act for a neglect to renew a license

granted by virtue of that act.

3. Where a vessel has been enrolled and lioetfSed, and prior to the expiration of

the tijae limited by the license is sold to a citizen of the United States, and con-

tinues running T^jithout a renewal of her license, she becomes liable to port feea

and tonnage in every port at which she may arrive, the same as vessels not be-

longing to the United States ; but the vessel does not thereby become denation-

alized.

4. The existence of a custom under which purchasers of vessels previously enroM

and licensed have awaited the expiration of the time limited in the license befone

obtaining a renewal of the same, would not relieve such vessels from liability to

the penalty provided by the enrolling act.

5. Custom will not modify an act of Congress.

6. The laws of the United States in relation to commerce and revenue use tfe

Word " import " in its commerraal sense.

7. The importation of merchandise into the United Slates implies bringing the

goods ^nd productions of other countries into the United States from a foreign

jurisdiction.'

This was a libel of information fileid on Taehalf of tire United

States, claiming a condemnation and forfeiture of the steamboat

Forrester, her tackle, apparel and furniture, to the goyernment

for an alleged violation of the revenue laws. The Forrester tad

been duly enrolled and licensed for the coasting trade, w'Mle she

was owned by E. B. "Ward, a -citizen of the United States. A
short time after her license had been obtained she was soM Ijy

Ward to one Clement, who was also a citizen of the United

States. Clement neglected to renew the steamer's license, for

the reason, as it would appear, that ^ custom prevailed on the

western lakes and rivers of allowing vessels once enrolled and

licensed to run until the expiration of their license, without re-

gard to any chiange of o\irnership that- tai^t occur during the

life of the license. It was , claimed on the part of the govern-

ment, that by the neglect of the puithasfeJr to rdaeW^'the vessel's

enrollment and license, she ceased to be a vessel of the United

States. The Forrester was engaged in the carrying of passen-

gers and freight between Lexington and Detroit, in the state of

Michigan, stopping on her trips at various ports in Canada, as

well as in Michigan. On one of her tripS frbtH Lexington to

Detroit, she took on board, at ports in Michigan, a qiiantity of
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ebingles, TifOol and fish of the value of more than four hundred

dollars, and carried the same to Detroit, where they were landed

without a permit from the custom-house officers. On her voyage

ehe touched, as usual, at Canadian landings, having the articles

in question on board. It was insisted on behalf of the govern-

nient, that this was an importation of merchandise into the Uni-

ted States from a foreign country, and that, as the Forrester h^
lost her American character by failure to obtain new license,

after sale, such importation worked a forfeiture of the vessel to

the government of the United States, mnder the provisions of

the act of Congress of 1817.

Hon. George K Hanc? (district attorney), for the United States.

I. By the neglect to renew the registry of the Forrester, after

sale, she ceased to be a vessel of the United States. Act 1792,

§ 14, cited in 1 St. at Large p. 294. See this doctrine fully illus-

trated in United States v. Willings, 2 Peters' Cond. 20, 23.

True, this act speaks of registered vessels, but vessels enrolled

and licensed under act of 1831 (Grord. 773, 4 St. at Large, 487,

§ 3) are liaible to the rules and regulations and penalties relating

to registered vessels, and such is the construction held by the

treasury department. As to what constitutes a United States

vessel, see Act 1792, 1 1, 1 St. at Large,, 287, 288 ; Gord. 713,

§ 2478. No other vessels are qualified for the coasting trade or

fisheries. The act of 1792, §4 (Gord. 715, §2484,1 St. at

Large 289), shows what is necessary to obtain a registry; and

like qualifications and requisites are necessary for the enrollment

as for the registry of vessels. See Act 1793, § 2, 1 St. at Large

305 ; Gord. 771, § 2678. The Forrester having thus lost her

American character by failure to obtain new license after her

sale to Clement, and not being a vessel of any other country,

by the act of importation of goods into the United States from

Canada, a foreign province, became forfeited to the United States

by Act of 1817, §§ 1, 2, 3 St. at Large, 351 ; Gord. 713,

§§2475-6.

II. Was there an importation of goods by the Forrester ? She

came from a Canadian port into Detroit with goods on board.

It may be said that there is evidence, on behalf of the claimant.



84 DISTEIOT COUET OF THE UNITED STATES.

The Steamboat Forrester.

that the goods in question were all shipped from American ports.

If that -were so, it would not save the forfeiture of the vessel,

The goods were imported from Canada into the United States

by the Forrester, she not being a vessel of the United States at

the time. A voluntary bringing from a foreign country is an

importation. 1 Gal. 244; 3 Peter's Cond. 299; 1 Mason, 499;

Dunlap's Adm. Pr. 245. The act of Congress of 1848 (9 St. at

Large, 232 ; Gord. 770), evidently contemplates that every hing-

ing of goods from a foreign place is an importation, and contains

important provisions based on that assumption, as, for example,

that foreign goods, on which duties have once been paid, should

not, if shipped at an American port in a vessel that touched at

a foreign port, thereby again be made to pay duty. If the goods

were brought from Canada into the United States it is quite im-

material how the goods came to be in Canada. In whatever

way they came to be there, they are, nevertheless, goods im-

ported into the United States from a foreign place, not in a vessel

of the United States or of Great Britain, within the act of 1817.

The statute makes no distinction in favor of goods of Amerioaa

growth or origin. Whenever a distinction between goods of

domestic and foreign production was intended, it is expressed in

the statutes. Thus, in act of 1793, § 6 (1 St. at Large, 307), a

vessel offending having domestic goods or products on board, is

exposed to tonnage duties, but if the goods are of foreign

growth or production the vessel is forfeited. The act of 1831,

§ 8 (4 St. at Large, 487), uses the disjunctive or, and authorizes

a vessel, under the same papers, to be employed, " either in the

coasting or foreign trade," but does not authorize a vessel to be

engaged in both trades at the same time ; and trips made under

that act to and from American and Canadian ports, are strictly

foreign voyages, and must be conducted as such ; and goods

taten from an American to a Canadian port, and thence returned

to an American port, must be treated the same as goods taken

from New York to Liverpool and thence back to New York.

The act of 1848, for the first time permitted the same vessel to

be engaged, at the same time, in coasting and foreign trade, and

that only on compliance with the proviso in the 1st section of

the act. And this act treats every vessel that has " touched"
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at a foreign port as coming from a foreign voyage, for she must

conform to the laws touching manifests of cargo and passengers,

" and all other laws regulating the report and entry of vessels

&om foreign ports, and be subject to all the penalties therein

prescribed." And in case a vessel does not comply with the

terms of the proviso to section 1, she enjoys no privilege under

this statute. The second section of this act provides that all

vessels and their cargoes engaged in the trade referred to in the

act, " shall become subject to existing collection and revenue

laws, on arrival at any port in the United States." Such an

arrival is clearly treated as an arrival from a foreign port, and
" the collection and revenue laws"referred to, are none other

than the existing collection and revenue laws pertaining to

foreign trade ; and it is to save certain classes of goods from the

operation of " existing collection and revenue laws," to which

they are made subject by the first clause of said second section,

that the proviso thereto is introduced, saving those from import

duties, to which, without such proviso, the " existing collection

and revenue laws" would have subjected them. The " touching

at foreign ports/' alluded to in this act, is evidently intended as

equivalent to entering a foreign port for the purpose of landing,

and taking in thereat, merchandise, passengers, &c., which is

making port for all commercial purposes, as fully as though such

port was the only port of destination ; and the arrival of a ves-

sel from a foreign port so " touched at," is treated by this stat-

ute throughout as aii arrival from a foreign country, and the cargo

brought in such vessel is treated as imported from a foreign

country and made subject (except when saved by the proviso to

the second section) to the collection and revenue laws applicable

to cargoes imported from foreign countries. The fact that the

Forrester made certain Canadian ports, for all commercial pur-

poses mentioned in the statutes, must, upon her departure thence

and arrival in a port of the United States, briilg her cargo within

the statute definition of " imported ;" and this, more especially

when she came from a foreign, to a port of the United States,

without the privileges conferred by the act of 1848.

III. The bringing into the United States, by a vessel, from

a foreign port, goods of the value of $400, and landing the same
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without a permit, is a distinct cause qi forfeitiire from the last

whether the importation be in American or foreign ves^ls, aad

whether the goods be dutiable or free. Sep act of 1799, § 50

1 Statutes at Large, 665. The language of this, statute is very

explicit. The bringing from a foreign place and landing with-

out permit, covers the whole ground.

John S. Newberry, for the claimant.

The act of 1792, § 14, cited for the government, yefers to

registered vessels, and so far as this statute is concerned, it is

sufficient to say that the Forrester never was a " registered "
yesr

sel. She is an " enrolled and licensed," vessel ; and .there is a

broad distinction running through the laws in relation to the

two classes of vessels. Assuming that the Forrester was subject

to the act in relation to " registered " vessel^ the district attgr-

nej, in support of his proposition, that a new regisjiry must be

obtained, at the time of the vessel's transfer, cites the case of the

United States v. Willing, 2 Peters' Coad. 20. This case, how-

ever, only decides that a new registry shall be taken out " withia

a reasonable time," and the facts of each case must decide what is

the "reasonable time," and we insist, in behalf of the Forrester,

from the evidence in the case, that her new papers were taken
out within a reasonable time after the transfer.

In order to connect " enrolled and licensed vessel^" with the

act of 1792, the act of 1831, (4 St. at Large, p. 487), is cited

This act provides that a vessel enrolled and licensed, on oui

northern frontier, "shall be liable to the rules^ regulatioDS and
penalties, now in force, in relation to 'registered vessels,' on qui

northern, northeastern and northwestern frontiera." Now, we
ask, what are the regulations in force on the frontiers described
in relation to registered vessels? There are none, See Conk-

liii's Practice, 329, edition of 1842. On page 230 of the same
book, two instances are cited to show that " enrolled " vessels,

and " registered " vessels are not sul^ect to the same provisions.

There being no laws in force as to registered vessels on our

northern, northetistern and northwestern frontiers, except cer-

tain general laws which are of no importance in this case, we
must look to other sources for the regdations in reference to en-
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rolled and licensed Tsesgels. The license itself shows under

what laws the vessel is enrolled and lieeoged ; they are the en-

rolling act of 1793, one passed in 1831, &c., &c. The Forrester

was authorized to run under those acts, and in them are con-

tained the regulations and penalties, to which she is subject. In

none of the acts referred to in the license, is there any provision

that a transfer of a vessel, accompanied with an omission to

take out new license, causes fjhe vessel a forfeiture of her Ameri-

can character. There is a provision, however (§5, Act of 1793),

that by such transfer -the license becomes void ; aad section

6 of the same act then provides that a vessel trading without

license, becomes subject to port and tonnage duties, but this is the

only penalty. Again, section 2 of enrolling apt (1 St. at Large^

308), is cited on behalf of the government, which provides

that vessels to be enrolled shall possess the same " qualifications

and requisites" as. are necessary fear vessels to be registered.

Now, this section does not enact, that the licensed vessel shall be

subject to all the*" provisions "-governing registered vessels. It

simply refers to the qualificationSj character, &c., of the vessel,

prior to the enrollment; it has no reference .to penalties, rules,

&e., after enrollment.

II. The Forrester is charged with "iiaporting goods contrary

to the true intent and meaning of the act of 1817 ;" she is

charged with " importing goods from a foreign country." It

matters not what may have been the character of our vessel,

unless we have been guilty of " importing goods," thereupon,

" from a foreign country contrary to the true intent and mean-

ing of the act of 1817-" We leave the meaning of that sen-

tence to its usual, simple and commercial construction. We
leave it for the court to decide, whether, under the facts of this

case, there was an importation from a foreign country, in the

true intent and meaning of the act of 1817, on board the For-

rester, or not. She had the right to touch at foreign ports. 9 St,

at Large, 232. This is conceded on behalf of the government

;

and it is also conceded that Congress, in its legislation, has

acted upon the supposition, that domestic goods might go into

a foreign port, and be afterwards landed in American ports,

without being liable to duty. Why, then, should we be eon-
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demned for acting under the same inference and suppositioa as

Congress itself? We contend, 1st, That by no act on the part

of the Forrester, has she lost her American character, or the

privileges of an American vessel. 2d. We have not been gmity

of importing goods from a foreign country, contrary to the true

intent and meaning of act of 1817.

WiLKiNS, J.—This steamer was seized by the collector of the

port of Detroit, for a violation of the revenue laws, on the 18th

of October, 1854. The libel informs the- court, that, at the time

of the seizure, " she was not a vessel of the United States ; hot

a foreign vessel belonging to citizens of the country from which

the merchandise imported in her, at the time of seizure, were

first shipped for transportation, or, of the growth, production or

manufacture of that country." And also, " that her cargo, con-

sisting of ten barrels of fish, 128 bunches of shingles, and twenty-

five bales of wool, being merchandise subject to duty, was

brought and imported from a foreign place, vizt the province of

Upper Canada, into the United States, at the port of Detroit."

The answer of S. Clement, claimant, denies the allegations of

this information, both as to the character of the vessel, and the

importation charged, and sets forth : that she was at the time,

duly enrolled and licensed at the port of Detroit, and that the

merchandise specified was not imported into the United States

from a foreign place, but was shipped from ports and places

within the United States.

,

It was in proof, on the trial of the issue, thus made in the

case: that the Forrester was built at Newport, in this state, by
E. B. Ward, in the month of June, 1854, and was by him en-

rolled and licensed for the coasting trade, on the 6th day of

July following, " for one year from that date" : that on the 12th

of July of the same year, only six days subsequent to her enroll-

ment, Ward sold the Forrester to Clement, the conveyance
being witnessed by the deputy collector of the port of Detroit,

and placed on record in a book in the office, provided for that

purpose, called Vol. A, on page 534: that Clement, the claim-

ant of the Forrester, was at the time, and is still a citizen of the

United States
: that .during the summer of 1854, the route of
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tte Forrester, in navigating the rivers Detroit and St. Clair (a

line through the middle of which streams constitutes the na-

tional boundary line between the Canadas and the United

States), was from Port Huron, St. Clair county, to the port of

Detroit : that in her trips she always touched at Port Sarnia and

at Baby's Point, villages in the province of Canada, on the east

bank of the St. Clair river, for the reception of passengers, bag-

gage and whatever freight might offer: that on her downward

trip from Port Huron, on the 13th of October, 1854, the fish

specified in the libel, was shipped from Port Huron, the wool

from St. Clair, and the shingles from Lexington, all consigned

to the port of Detroit; these ports being American ports, with-

in the United States: that on the said downward trip, she

stopped, as usual, for freight and passengers, at Ports Sarnia and

Baby's Point, but took no freight in at either of those places

;

and that the fish, wool and shingles were not taken from the

Forrester from the time they were shipped until they were landed

at Detroit ; but -remained in the hold of the vessel, the steamer

only remaining for a few minutes at the Sarnia and Baby

wharves, and on the trip in question receiving no additional

freight at those ports : that no other freight was landed at De-

troit on the 13th of October, 1854, from the steamer, but the

enumerated articles described in the libel : that no new license

was taken out for the Forrester by Clement, the purchaser from

Ward, nor had she been enrolled since the sale ; but shortly

after the vessel had been seized, Clement called at the custom-

house and made application for a new license and enrollment,

which was then refused.

With this demonstcp,tion in support of the answer, the gov-

ernment seeks the forfeiture of the goods and the vessel, on two

grounds.

1st. That the steamer forfeited her American character and

lost her privileges as an American ship, in consequence of the

neglect to enroll her anew after her sale to Captain Clement.

2d. That her cargo, landed and seized at Detroit, was mer-

chandise imported from the adjacent province of Canada.

There is a very obvious distinction made in the law regulat

ing the collection of the revenue of the United States, between
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registered vessels and vessels licewed and enrolled. TJae-fip^t

class is governed by tlie act of December 31st, 1792, entitled

" An act concerning the registeripg. aiid recordipg of ships or

vessels," and its provisions were designed. to apply to vessefe

engaged in foreign commerce. The second class is gpverned by

the act of the 18th of Eebrnary, 1793, entitled "An act for en-

rolling and licensing ships or, vessels to be employed in the,

Coasting trade and fisheries, and for regulating , the same," and

the various subsequent statutory amendments, embracing only

vessels in the coasting trade on the Atlantic, and on ;the nortk-

ern, northeastern and northwestern frontier waters of the

United States. Both statutes yere. enacted during the same

session of Congress ; and .both classes pf- vessels are ;restripted,

by their respective certificates of i
registry, and their licenses of

enrollment, to the species of navigation and trade described and

defined in these documents respectively.

But it is contended that the second section ©f the enrolling act

adopts the provisions and penalties of the registry law. In

many respects the tvsro statutes , differ, and swch enactment, on

the very threshold of the st3,tutei;if so construed, would render

much of the reniaining thirty-two. sections nugatory and un-

necessary. For instance^by the sixteenth section of the regis-

try law, the failure to report a, sale to a foreigner works a

forfeiture of the vessel; and by the thirty-second section of the

enrolling act, the sale of a licensed vessel tp a foreigner, whether

reported or not, absolutely fprfeits the, vessel and her cargo.

The provision is positive, " if any licensed ship or vessel shall

be transferred to any person not a citizen of the United States,

the vessel and her cargo shall be forfeited." Here the penalty

is imposed on the forbidden act; while in the sixteenth section

of the registry law the penalty attaches, not to the act of sale,

but " on the neglect to make the ^apae, known " in the way indi-

cated,in the act. The same penalty,is applied, but not under

the sfime circumstances ; the Sfile in tlie first being the penal

niisQonduct, and the failure to report, the cause of forfeiture in

the other.ft It is considered, therefore, that the provision of this

second section of the enrolling act, is merely directory to the

publijC funcljipnary by and before whom the enrolUnent is to \>e
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made, as preliminary to fte gijant of, &« lio§ns& This is, clearly

inferable from Jhe language employed. The ,sectio)i. declares

4hat "in order for the enrollment of , any yessel, she shall pos-

sess the same qualificatione,. and the same reqwites in aU re-

Bpects, shall be complied with, as ,
are made necessary for

registering ships by the registry law ; and , the same duties are

imposed on all, officers, with the same authority,, in jfelationito

enrollments, and the same proceedings shall be ihiad in similar

cases touching enrollments."

The same qualifications, the same requisites in,,ali respite,

and the same proceedings in similar oases, are directed to be obr

served ; but which by jap means .emjoxace the,p,eaalti.es,o-f thie

first act, as applicable to the cases of dereliction enumerated, in

the second. By the first law, on certain pre-requisites, a cejtifiQate

of registry is to be given : and ,by the second, on the^ perform-

ance of similar acts, an enrollment is perfected^ and a license ob-

tained. But certainly it .would be ,a.forced. construction spto

interpret these words as to make the penalty,prescribed on the

omission, under, the. first. statute to reyregister, apply. to. the, neg-

lect to re-enroll and rerlicense.

The 14th section of .the registry law directs, "that when m,J
ship or vessel, .which has been registered, shall be sold tp. a

citizen of the XIniied .States,. tiie said ship mugt be registered

anew by her former n^me, otherwise she shall, ceaae-to be/deemed

a ship of the United.States. And:in Gverj .case, if she shall not

be so registered anew, she shall not be entilled to the privileges

of a vessel of the United. StateSi."

And the sixth section of the enrolling .act, provides that,

" every ship found trading between different places in the same

district, without enrollment ox license aa provided in the act,

shall pay the same fees and tonnage i^i every port at which she

may arrive, aa vessels not belonging to citizens of the United

States."

Where a vessel has once been enrolled and licensed, *nd be-

fore the expiration of the time limited in the license, is sold to a

citizen of the United States, and continues running without a

renewal, she certainly occupies in relation to the law, the posi-

tion indicated, of " a vessel trading without enrollment or licensg
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as provided in the act," and is amenable to tte special penalty

imposed, but to no greater. But " ceasing to be a vessel of the

United States," and losing all the privileges of such; as a pen-

alty, widely differs from being made liable to port fees and ton-

nage at every port she arrives at In the one case, she loses

her national character, and the protection which her certificate

affords ; in the other, she is made responsive to additional pecu-

niary obligations.

The object of both statutes, is the protection of the revenue

against fraud, to encourage American enterprise, to preserve the

rights of the citizen trader, to confine both classes of vessels to

the restrictions imposed by their title papers, and to secure the

collection of the public dues without confusion ; notwithstanding

the various transfers to which this species of property is ever

subject during the season of navigation.

In the commerce on the ocean with foreign nations, a voyage

might continue for a year and more, before a return to the home
port. In such cases, greater strictness was deemed essential, than

in those of domestic trade on the coast, and on the lakes and riv-

ers of the north, the northeast and northwestern frontier. When
sold to a foreigner, the registered vessel, therefore, forfeited her

national c'.iaracter, and when sold to a citizen, the same conse-

quence ensued, unless the old registry was surrendered, and the

vessel re-registered, according to her change of title.' The inten-

tion is manifest. Why should a privilege solely conferred upon

a citizen, be surreptitiously used with impunity by a foreigner ?

The same necessity did not exist in regard to the other class ; it

was not to be presumed that foreigners could successfully com-

pete with citizens in the domestic trade, and the exigency did not

demand the forfeiture by the American ship of her privileges of

national character.

So far, therefore, as the registry and enrolling statutes are ap-

plicable to the question of the penalties imposed by each, no

embarrassment is felt in deciding, that the neglect to renew the

license, does not denationalize the domestic vessel engaged in

the navigation of our inland frontier waters. The question then

arises, how far the subject is affected by the 3d section of the

act of the 2d of March, 1831, which declares, " that any vessel
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of the United States, navigating the waters on our northern, north-

eastern and northwestern frontiers, shall be enrolled and licensed

in such form as may be prescribed by the secretary of the trea-

sury ; which license shall authorize the yessel to be employed

either in the coasting or foreign trade, and no certificate of regis-

try shall be required for vessels so employed on said frontiers

:

Provided, that such vessel shall be in every other respect liable

to the penalties now in force relating to registered vessels on our

northern, northeastern and northwestern frontiers."

Now, this proviso expressly embraces the penalties in force in

1831, relating to registered vessels navigating the northern, north-

eastern and northwestern frontiers. There is no escape from this

conclusion. If then the penalty in question, namely, the forfeit-

ure of national character and privilege, was applied at that time

by any known provision of law, to licensed vessels ; if this class

was then, in that respect, synonymous with the former, this ex-

press language must control the court, whatever construction is

given to the acts of 1792 and 1793. But, in vain it may be asked

to what then existing penalties does the proviso refer ? Not to the

penalty prescribed in the old registry law ; for that only applied

to vessels engaged in foreign commerce. Not to any new pen-

alty created since 1792, and prescribed to vessels registered for

the inland trade. If so, where are they to be found ? Profes-

sional research and judicial examination alike fail in their efforts

to discover them.

The difficulty can only be solved by that which seems (from

taking the whole law into consideration), to have-been the mani-

fest intention of this act ; and such clearly was, to enlarge in

order to meet the growing wants of western commerce, the

privileges of licensed vessels navigating the waters which form our

northern, northeastern and northwestern national boundary, and

enable them to engage in foreign and domesticcommerce at one and

the same time, under one set of papers, namely the enrollment and

license, without the formality of a registry, and not exacting the

restrictions, or enforcing the penalties imposed on registered

vessels.

The case at bar exhibits the vessel which has been seized, as

originally built and owned by a citizen of the United States,



94 DISTEICT COUET OF THE UNITED STATES.

The Steamboat Forrester.

regularly enrolled by him, and having a license procured for the

coasting trade covering one year from its date ; and that, on the

13th of October, 1854 (a little better than two months after), she

lyas seized for an infraction of the revenue law's, charged with

the importation of foreign merchandise from a foreign port.

Shortly after her enrollment by her owner, she was sold to the

claimant, who was a citizen of the United States, of which sale

the revenue officer was cognizant. Her purchaser neglected the

renewal of her license, not deemihg it necessary, inasmuch as a

custom prevailed, for purchasers of such vessels to await the

close of navigation before any application for renewal.

Under such circumstances, did this vessel lose her national

character as a vessel of the United States ? We think not. The
registry penalty does not apply. But the penalty directed by
the sixth section of the enrolling act, could with propriety have

been enforced. The custom alluded to would constitute no de-

fence ; it was not a custom but a toleration, and as such was ex-

tended by the functionaries of the government to the owners of

licensed vessels, but could not modify the law : nor would the

time allowed be considered as the " reasonable time " compre-

hended by Chief Justice Marshall in the case ofthe United Slates

V. Willings & Francis.

But, independent of this construction of the navigation acts,

the libel must be dismissed, because the facts in proof do not

amount to an importation within the true meaning and spirit of

the act of March 1st, 1817. That act specifies as an " importa-

tion" merchandise brought into the United States from any for-

eign port or place. The term used is " import " and legislation

employed that term in its commercial sense, which is to " bring"

fi?om a foreign jurisdiction into this jurisdiction, merchandise not

the product of the country. Its commercial meaning is directly

contrary to the term " export." Both phrases have a technical

mieaning in the law. We "import," teas from China, wines

fromi France. We "export" cotton, tobacco, pork and wheat.

The one term signifies etymologieally " to bring in" the other

"to carry cuty The act itself defines tfie word, viz : "brought

jwto' from any foreign port or place."

It is in pro6f that the articles enumerated in the libel, "fish,
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tvobl and shingles," were sTiipped from American ports, witBin

this district, and by respective bills of lading consigned to mer-

ckants in Detroit. Wben tbe goods were shipped they were

stowed away and never reraoved until they reached their desti-

nation; Now, is the meaning of the wOrd "import" to be

changed under these circumstances, simply because the vessel

freighted with these productions, and engaged in the navigation

of the rivers St. Clair and Detroit, temporarily stopped on her

downward voyage at Canadian ports for the purpose of receiving

in the usual business of a steamer additional passengers and

freight, or to take in fuel? Such would not be a fair, just and

reasonable construction of the law, the chief intention of which

is the imposition of duties, for the support of government, on

foreigti comnaefce. The literal signification of the words con-

tained in the law do not admit of such an interpretation ; it is

contrary to the known policy of the navigation laws.

This libel must, therefore, be dismissed. But although there

was no evidence to justify the condemnation of the vessel, yet

the seizure was made undet circumstances which warranted the

suspicion of the officer, that the cargo discharged was imported

from Port Sarnia in Canada. The captain called the merchan-

dise " Port Sarnia stuff," and the vessel not having renewed her

license under her new owner, and the doubt which existed as to

her character, made it the duty of the officer to make the seizure.

Libel dismissed, with certificate of probable cause.

Ebeb Waed, Libelant v. Chasles Thompson, Eespondent.

District Court of the United States. D.ist^'ict of Michigan. In

Adtnifalty.

HON. ROSS WILKINS, JUDGE.

1. "W. being owner of the steamboat Detroit, agreed with T. that he might run the

boat during two sailing seasons. The boat was to be under the control of T.
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and he was to appoint all the officers and orew of the boat, except the clerk.

The clerk was to be under the control of W. and to make reports to him of the

receipts and expenditures of the boat. The receipts were to be applied, 1st, to

the payment of the boat's expenses; 2d, to her insurance ; 3d, to the payment o

$6,000 to W., and the balance to be divided between W. and T. T. was to be

allowed $300 per annum for his services as agent of the boat. Edd, that although

by this agreement the parties became partners after a certain event, in the profits

of the business of the boat, they were not partners to such an extent as to oust

the admiralty court of jurisdiction in a cause for the recovery of damages for a

breach of the agreement.

2. Where T. was to run the boat of T. for a fixed period, under a special agreement,

by the terms of which the earnings of the boat were to be appUed, 1st, to pay-

ment of the boat's expenses; 2d, her insurance; 3d, a given sum to W., the

owner, and the balance to be divided between W. and T.. Bdd, that until the

expenses, insurance money and the given sum to be paid to W. were realized, T.

was but the bailee or agent of W.
3. At any stage of a proceeding in admiralty, until final hearing, the question of

jurisdiction is open.

This was a libel in personam, promoted by Eber B. "Ward, as

survivor of himself and Samuel Ward, deceased. The libel

alleged that in the month of June, 1852, the libelant and said

Samuel Ward, being the owners of the steamboat Detroit, char-

tered said boat to the respondent, Thompson, for two years, and

delivered her to the defendant in good order and condition : that

by the terms of the charter agreement the respondent was to run

the boat between Pentanguishine and other ports on the Georgian

bay, on the east shore of Lake Huron, and Sault Ste. Marie,

Michigan, as a passage and freight boat : that the respondent

was to employ good, careful and competent officers and men on

board the boat, except the clerk, who was to be employed by
the Wards : that the clerk was to receive all the earnings of the

boat, and after paying her expenses, to remit the first net $6,000

to the libelant, and also one-half of all her earnings above that sum.

The libel then alleges that the respondent did not use said boat

as he had agreed to do : . that he employed her as a " trading boat,"

in consequence whereof, the libelants sustained damage to the

amount of $1,000 : that he did not employ good, careful and

competent men on board of the boat, but the contrary ; and that

by the carelessness and incompetency of the men so employed,

the boat's engine was damaged $500, and the boat set on fire and
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damaged $1,500, and that tlie respondent neglected to pay the

boat's earnings to the clerk, but used them for his own private

purposes, and neglected to account for large sums of money re-

ceived by him from the Canadian government, on account of the

boat, to the libelant's damage $1,000. To recover these damages

the libel was filed. The answer denied that the respondent ever

chartered the steamboat, as alleged by the libelant, as also, all

and singular the allegations of damages set forth in the libel

;

and averred, that by virtue of the agreement referred to by the

libelant, the respondent had entered into a copartnership with

the Wards, touching the employment of the boat for the two

years therein mentioned. The agreement was annexed to the

answer, and a full statement thereof, so far as essential to the

purposes of this case, is contained in the opinion of the court.

The answer further averred, that in a suit at law which the re-

spondent had prosecuted against the libelant in the Court of

Queen's Bench in Upper Canada, based upon said agreement,

the libelant had insisted, by way of defence, that said agreement

constituted him a copartner with the respondent : that the

defence thus set up by the libelant, was sustained by the Court

• of Queen's Bench ; and that judgment was thereupon entered

accordingly, which judgment has never been reversed or set

aside. The respondent therefore insisted that the libelant was

estopped from denying the copartnership, and that this court

has no jurisdiction of the matters in controversy, the same not

being properly cognizable in admiralty courts, but rather in the

courts of common law and in equity. After the issue had thus

been made up, a motion was made to dismiss the libel, on the

question of jurisdiction raised by the answer. On the argument

of this motion an exemplification of the record of the case in the

Court of Queen's Bench, referred to in the respondent's answer,

together with a manuscript copy of the opinion of the court pro-

nounced in the case, were presented and read. From these it

appeared that the question of copartnership between the parties

was not presented by the pleadings, and formed no part of the

issue made in the case ; but that upon a motion made by defend-

ant's counsel to vacate the judgment, and grant a new trial in

the cause, the agreement annexed to the respondent's answer in

Vol. I. 7
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this suit was read, and it was insisted that this agreement consti-

tuted the parties copartners in the boat, and that inasmuch as

the greater portion of the plaintiff's claim in that suit, was for

earnings of the boat while employed under said agreement, the

judgment which had been rendered was erroneous. Of the view

taken by the Canadian court upon this motion, sufficient will be

seen in the opinion of the court upon the question of jurisdic-

tion raided in the present case.

Loihrop & Dvffield, in support of the motion.

Towh, Hunt & Newberty, contra.

"WiLKlNS, J.—A motion is made in this case to dismiss the

libel for want of jurisdiction, on the ground that the article ol

agreement, for the breach of which the libelant seeks to recover

damages, was a covenant of partnership.

The answer of the respondent sets forth the agreement, by

which it apppars, that the libelant and Samuel Ward, now de-

ceased, were at the time of the execution of the agreement, the

joint owners of the steamboat Detroit ; and a;greed " to allow the-

respondent to run the same between the Sault Ste, Marie and

Pentanguishine, during the sailing seasons of 1852 and 1853

—

in a line with and Under the control and management " of the

respondent, who was authorized to appoint the officers and crew,

with the exception of the clerk, who was placed under the con-

trol of the Wards, and was to make reports to them of the receipts

and expenditures of the boat every two weeks. The receipts

were to be applied, first, to the payment of all expenses for the

fcrew, fuel, repairs and supplies : second, to the payment of the

money advanced for insurance : third, to the payment of the

sum of $6,000 to the Wards : and lastly, the sum remaining after

these payments was to be equally divided between the parties

to the contract ; the respondent being allowed, out of the earn-

ings of said boat, over and above the division last specified, the

sum of ''$300 per annum for his services as agent of the boat."

Unquestionably this agreement constituted the Wards and the

respondent partners in the profits of the business in which, the
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steamer was to be employed. Their interest in the profits or

losses of the adventure was joint and of the same nature. But

they were not joint owners of the boat, which was, by the ex-

press terms of the agreement, chartered to the respondent for

the consideration of $6,000, which was to be paid to the Wards

antecedent to any division of the profits. Until that sum was

paid we think the partnership did not commence.

This view accords with the opinion of Chief Justice Robinson,

in the case of Thompson y. Ward, decided in the court of Queen's

Bench of the province of Upper i Canada,. In that case, Thomp-

son sought to recover ^from the Wards, freight and passage

money earned by the Detroit " directly after she was chartered

by the plaintiff" (Thom^pson), and to which the defendants

(Wards) objected, setting forth this agreement.

The court held, that "Thompson could not recover this freight

and passage money, because the Wards were entitled to it, not

as partners, but as owners of the chartered vessel. Mr. Justice

Robinson expressly saying, " that this money should go towards

liquidating the- $6,'0OO, which would then accelerate the period

when Thompson would be entitled to share with the Wards the

-earnings Of the boat, and, in respect to all earned after that

period,' they .would be partners." Such is the language of the

opinion.

Certainly, if this freight and passage money had been paid

into the clerk's office by a^ third party, and Thompson could not

-recover it by suit against the clerk, the Wards could ; and if so,

the libelant can recover the same from Thompson as part of the

consideration agreed to be paid for the charter of the boat.

Until this money was realized by the Wards, to the extent

specified by the third clause in the agreement, the fourth consti-

tuting them partners, could not operate, and until then, Thomp-

son was but their bailee or agent.

With these views, the court deems it unnecessary to pass upon

the proposition stated in the argument, that the construction of

the agreement is res adjudicata. The records of the Queen's

Bench, show that the question was not presented by the plead-

ings. It arose incidentally, on the statement of counsel, and a

verdict was entered, with the understanding, that on the pro-
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duction of such an agreement as was stated, at a subsequent term,

the verdict would be set aside, as to the amount for which credit

was claimed. But, as on a careful consideration of the opinion

of Chief Justice Robinson, I am not enabled to see whereia he

pronounces the entire agreement between those parties a coven-

ant of partnership, any further than as to the profits accruing

subsequent to the payment of the $6,000, and concurriug therein

at present in such construction, it is unnecessary to announce

any judgment of this court as to the estoppel of the proceeding

here on the part of the libelant^ In overruling the present mo-

tion I feel less reluctance than I should was this a final determi-

nation of the questions raised.

The language employed by the contracting parties certainly

rendered the instrument they executed somewhat equivocal.

Their intention, though clear as to the " sharing of the earnings,"

upon a certain contingency, is somewhat obscure as to whether

the writing should be considered as a charter party on specified

stipulations, or as a covenant of copartnership. My mind is not

free from doubt ; but as no injustice can arise from the further

prosecution of the cause and entertaining jurisdiction, the ob-

jections raised wUl be held under reservation. At any stage of

the proceeding, until final hearing, the question ofjurisdiction is

open ; and if, on further and more full consideration of the able

argument of the proctor of the respondent, and the cases cited

by him, I should see ground to change the opinion now ex-

pressed, the proceedings will at once be dismissed. As at present

advised I must refuse the motion.

Motion denied.
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DwiGHT Scott, Owner of the Schooner Constitution-, Libel-

ant V. The Peopellee Young Ameeica.

District Court of the United States. District of Michigan. In Ad
miralty.

HON. E(5SS WILKINS, JUDGE.

1. The district courts of the United States derive their jurisdiction from the consti-

tution of the United States and the acts of Congress made in pursuance thereoE

2. The second section of the third article of the constitution of the United States,

which declares that the judicial power of the courts of the United States " shall

extend to all oases of admiralty and maritime jurisdiction," embraces those sub-

jects, whether of contract or tort, which, at the time the constitution was adopted,

under the general maritime law, were the appropriate subjects of the jurisdiction

of admiralty courts.

3. The act of Congress of the 26th of February, 1845, did not enlarge the jurisdic-

tion of the national courts as to questions of admiralty.

4. The term "navigable waters," used in the act of Congress of 26th February, 1845,

is not to be understood in the same sense as "natural streams;" and must be held

to include an artificial communication such as the Welland canal.

The libel in this case was filed by the owner of the schooner

Constitution to recover damages resulting to the schooner from

a collision with the propeller, in the month of August, 1855,

while the schooner was lying windbound in the "Welland canal.

The usual allegations of carelessness and negligence on the part

of the libeled vessel were contained in the libel. At the time

of the collision the schooner was bound with a cargo of coal,

upon a voyage from Erie, a port on the south shore of Lake Erie,

in the state of Peansylvania, to Toronto, a port on the north shore

of Lake Ontario, in the province of Upper Canada. The Wel-

land canal is the only navigable water communication between

Lakes Erie and Ontario. No appearance having been made on

behalf of the propeller, her default was entered and the libel

taken as confessed. A motion was subsequently made, in

behalf of the American Transportation Company, owner and

claimant of the propeller, to set aside the default and order pro

confesso, and for leave to file an answer. This motion was urged
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on the sole ground that the court had no jurisdiction of the cause,

inasmuch as the collision alleged did not occur either " upon the

lakes, or the navigable waters connecting the laltes." To Su'stain

this position it was contended that thd Wellarid canal, being an

artificial communication, was not "navigable water," within the

meaning of the act of 1845.

Jacob If. Howard, in support of the. motion : The tort com-

plained of was not committed on the lakes, nor on any of the

waters naturally connecting them. To apply the jurisdiction

given by the act of 1845 to every case arising upon waters which

may form an artificial communication' between the lakes^- would

be to give the aidmiralty jurisdiction: of auy contract or tort that

might arise upon a canal connecting Lake Michigan with Lake

Huron, Lake Brie or Lake Superior ; or connecting Lake Huron

or Lake Erie with Lake Ontario, through Canada, no matter in

what circuitous route that connection niight be made. It could

not have been the intention of Congress to confer such a strange

and anomalous jurisdiction upon the district courts.

It will, of course, be conceded that the court could not take

cognizance of a case arising upon a stream from the interior of

Michigan into Lake Erie, nor of one arising upon a stream flow-

ing from the interior into Lake Michigan, for the reason that

neither stream would be water connecting two lakes. But the

construction claimed by the libelant in this case would give the

court jurisdiction upon both streams the moment an artificiiai'

channel capable of navigation should connect those streams at

their fountains in the interior. It is submitted that the powers of

the court cannot depend upon any such uncertain and contingent

circumstances, and that the " navigable waters connecting the

lakes," contemplated by the act of 1845, must be such waters as

are made navigable by nature ; otherwise almost any canal con-

necting the navigable waters, would furnish ground of jurkdic*

tion. No statute of the United States has ever applied the term
" navigable waters," to an artificial channel or canal, but only

to natural streams capable of being navigated. See Benedict's

Adm. § 236, and statutes there referred to. At the common law

rivers were held to be navigable only up to the head of tide-
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water. 1 Eng. C. L. E. 240 ; 5 Pick, 199 ; Angell on Water-

courses, § 545. It is submitted that the words " navigable waters

connecting," &c., mean natural, and not artificial channels, and

that as the tort complained of by the libelant is alleged to have

occurred on the Welland canal, it is not cognizable by this

court. The navigable waters connecting the lakes are well

known—they are the rivers St. Marie, St. Clair, Detroit and

Niagara—aU well known channels of navigation, as well known

as the Straits of Gibraltar, the Bosphorus and the Dardanelles.

These " navigable waters " must be taken to limit the extent of

the jurisdiction of the admiralty in the same manner as it is

limited by the phrases "high seas," or "tide water," in cases

arising in the ocean. In such cases the jurisdiction is determined

by the place where the cause of action arises ; and if it arise

within the body of the county the admiralty has no power to

redress the wrong. Conkling'^ Adm. 22, 23, &c.

H. K. Chrk, contra.

The jurisdiction of this court, in admiralty, in cases of tort,

does not depend upon the place where the tort complained of

was committed, but upon the employment ofthe vessel concerned.

The act of Congress of 1845, on this point, requires that the ves-

sel be " employ-ed in the business of commerce and navigation

between ports and places in different states and territories, upon

the lakes and navigable waters connecting said lakes." The

questions to be determined on this motion are, .1st. "Was the Con-

stitution employed in the manner contemplated by the act of

1845, when the alleged tort occurred ? 2d. Does the tort " con-

cern " her ? The answer proposed to be filed' does not deny

either of these questions ; but seeks to set up, by way of plea,

the simple alleged fact that the place where the tort was com-

mitted was within the body of a county within the British do-

minions. ^Jurisdiction in our courts extends to everything which

the authority establishing the courts enacts. It might have

made the place where a contract was made, or tort committed,

the test of jurisdiction ; but it has not done so. It is not torts

committed in such and such places, or in a particular manner,

which this court is limited to adjudicating ; but torts concerning



104 DISTEIOT COURT OF THE UNITED STATES.

The Constitution and Tlie Young Amerioti.

sucli and such vessels, while engaged in a particular employment.

It is asserted by the respondent, as a fact, that the collision occur-

red within the limits of a British county, and therefore this court

is ousted of jurisdiction. Will not this fact, if available for this

purpose, be also available to defeat the jurisdiction of this court

in every case where,the Welland canal must be employed ? This

canal is indispensable for the commerce between Lakes Erie and

Ontario. If the canal is "navigable water " within the meaning

of the act of Congress, as regards contracts relating to that

commerce, there exists no reason why it should not be so con-

sidered as regards torts. If it is not " navigable water," then the

provisions of said act do not apply to commerce and navigation

between those two great lakes.

It will not be insisted that the cause of action in this case is

in the natureof an intransitory action, which cannot be brought

in a jurisdiction foreign to that wherein the cause of action arose.

This is sufficiently met by the case of Smith v. Cowdry, 1 How-
ard, 28. The ground must be, if sustained at all, that the cause

of action having occurred " within the body of the county," it

is not merely without the jiirisdiction of this court, but also

without the jurisdiction of any admiralty court ; and this propo-

sition is fully met by the case of Waring v. Clark, 5 Howard,

441. This case disposes of the infra corpus comilatus restriction

upon the jurisdiction of the admiralty courts; and the "ebb and

flow of the tide " restriction was also swept away in the case of

the Genesee Chief, 12 Howard, 449 ; Benedict's Admiralty,

§312

WiLKiNS, J.—The question presented in this case, is one of

jurisdiction, and arises on a motion made to set aside a default

regularly obtained three months before, and for leave now to

file an answer.

The libel was brought to recover damages, which^ resulted

from a collision between the Young America, and the schooner

Constitution, of which the libelant was the proprietor. It states,

" that the schooner started from the port of Erie, in the state of

Pennsylvania, on the 20th of August last, with a cargo of coal

bound for Toronto on Lake Ontario ; and that while she was ly-
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ing windbound on the heel path side of the Welland canal,

and against its bank, she was carelessly run into by the propel-

ler," and greatly damaged.

The proposed answer shows, that the "alleged collision oc-

cured within the Welland canal," an artificial water communica-

tion, connecting Lakes Erie and Ontario, "and that the said

canal is situated wholly within one of the counties of the prov-

ince of Canada West," a jurisdiction foreign to that of the

United States.

This court derives its jurisdiction from the constitution of the

United States, and the acts of Congress made in pursuance there-

of. The second section of article 3 of the constitution of the

United States, in defining the judicial power of the courts of the

United States, declares that it "shall extend to all cases of ad-

miralty and maritime jurisdiction :" which manifestly embraces

those subjects, whether of contract or tort, which were then,

under the general maritime law, the appropriate subjects of the

jurisdiction of courts of admiralty. There were cases upon, and

contracts pertaining to the navigation of the high seas, in con-

tradistinction to contracts made, or to be executed on land, or to

torts of the same character as to locality, comprehending navi-

gable rivers in which the tide ebbed and flowed.

The act of Congress of the 26th of February, 1845, did not

(as has been held by the Supreme Court in the case of the pro-

peller Genesee Chief) enlarge the jurisdiction of the national

courts as to questions of admiralty, but merely conferred a new
jurisdiction on the District Court. It declares that these courts

shall " have the same jurisdiction in matters of contract and tort,

arising in or upon vessels of certain character, which at the time

were employed in business of commerce and navigation between

ports and places in diEferent states and territories, as was then

exercised by the district courts as to vessels employed in navi-

gation and commerce on the high seas."

It is contended by the respondent, that the tort complained of

was not committed on any waters naturally connecting Lakes

Erie and Ontario, but on an artificial communication, and with-

out the jurisdiction of the United States. The force of this ob-

jection rests upon the construction of the declaratory words of
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tke, statute. Jurisdiction is given over contraiCtS: and torts perr

taining to, vessels navigating between " different ports in different

states and territories, upon the lakes and the navigable watera

connecting said lakes."

A natural stream properlj signifies a. river flowing from its

source to the ocean, or an outlet between one in,terior sea or

lake and another, such, as the rivers Mississippi, St. Clair and the

Detroit. The statutorj language is more comprehensive, and

when we take into consideration the date of the statute, and the

history of the Welland, canal, with which great internal im-

provement and commercial facility we must suppose the legisr

lature to have been acquainted, the phrase "navigable waters"

connecting said lakes,, cannot otherwise be construed than as

embracing the Welland canal,. the only " navigable, waters" con-

necting Lakes Brie and Ontario, known at the time the act was
passed.

It is conceded in the. argument, that at the time the collision

occurred, the schooner was engaged in navigating between a,

port on Lake Erie, and another port on Lake Ontario. These

ports were in different states and territories. It is also con-

ceded, that the Welland canal was the only water communica-

tion between the lakes. If this canal, then, is held not to be
" navigable waters," within the- meaning of the act, it would
operats to exclude a large portion, of the commerce of the lower
lakes. Shall there then be no remedy for breach of contracts

and torts, arising in the navigation and commerce between these

lakes? For many years before the law of 1845 was enacted, a

great and growing commerce was carried on between the dif-

ferent states bordering on both of them. In legislating, then,

upon the subject, with the view of conferring jurisdiction, was it

the intention to exclude this commerce, from the protection

afforded by the law^ to the commerce of the upper lakes, con-

nected by rivers or natural waters. If such was the intention,

wherefore the language employed, navigable waters, and not

navigable rivers ? But the act does not make the jurisdiction of

the court to depend upon the locality or place where the tort

was committed. That rests upon the character and the employ-
meBJt of the vessel. And if this vessel was of that character,
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and was engaged at tlie^ time of the collision, in this descriptioii

of commerce, we think the jurisdiction attaches.

The court,; therefore,.refuses to open the de&ult, and denies

tlie leave to answer.

DwiGHT Scott, Owner of the Schooneb Constitutiom',

Libelant v. ThE" Pbopelleb Youisro Ameeica.

District Court of tlie tFnited States. District of Michigan. In

/ Admiralty.

HON. BOSS WILKiNS JUBSE^

1. A rule ofpractice established by virtue of an act of Congress, has the force of a

statute.

2. Upon a motioii to' vacate an otSkr pro.amfessoj sind' tof leave to answer, th,e re-

spondent must Kuttfafitorily account for his laehes,, and' exhibit hy answer or affi-

davit, a meritorious defenesj

3. Where the respondent is a foreign transportation company, and the respondent's

agent and proctor residmg in the district where the libel is filed, were not apprised

of the facts Upon which to basie ail answer untU' some months after the libel was

filed, a motion to dismiss the libel for want of jurisdictaoa, having in th& meain-

tune been pending,, heU, a satisfitetory excuse for thS respondent's laches.

4. At affidavit read with a view of showing & meritoripus defence, upon a motion

to set aside default and for leave to answer, in a case of collision, which does

not deny the coHisioh, and states" tlie opinion of the aftaut, that the collision was

not ooeasiotied' by the liegligtent' conduct of the master and ofiiicers of the vessel

libeled, but was the result 6f unavoidable accident, withouB aetting out the &ot3

upon which the opinion is based, held insuf&cieab.

This was a case of collision. A motion was made in the case

to vacate an order taking the libel as confessed, and for leave to

answer, based upon the sole ground that the alleged collision, as

appeared from the libel, occurred upon watersbeyond the jurisdic-

tion of the court. The facts relied uponm support of this motion,

and the opinion of the court thereupon, are reported, anife, p. 103.

The court having decided to jretain jurisdiction, the motion was

renewed upon af&davits, which, it was contended, presented

satisfactory excuses for the laches of .the propeller's claimant^
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and made out a case of meritorious defence. The affidavits read

were those of Jacob Howard, one of the claimant's proctors, and

Lewis W. Bancroft, master of the propeller. Mr. Howard's

affidavit, after setting out the facts which had delayed the prep-

aration of an answer, states that " from the statements he (the

affiant) has received from Bancroft (the master), he believes the

libelant has no just and valid claim for damages in this case ; or

if he has, the amount thereof will be materially reduced by the

evidence which the owners of the Young America will be able

to produce on the trial." Captain Bancroft, in his affidavit, al-

leges " that at the time of the collision, he was on board the pro-

peller ; that he was standing on the top of the pilot-house of the

propeller, from which he could see, and did see all that took place

respecting said collision : that the same was not occasioned by

the careless, negligent, unskillful or improper management of

said propeller, of this affiant, or of the crew thereof; but that the

same occurred by unavoidable accident : that immediately after

the same occurred, he went on board the Constitution (the ves-

sel collided with), and examined the injury done to her by said

collision, and is confident that the amount of damage to her oc^

casioned thereby, could not, and did not, exceed fifty dollars:

that the Constitution was by no means cut down to the water's

edge, as stated in the libel, but that all the damage done to her

consisted in the breaking off of only about three feet of her tafif-

rail, and bruising her counter, which was occasioned by the

stem of the propeller coming in contact with the stern of the

Constitution, and that the schooner was hit by no other part of

the propeller, fexcept by her stem."

Howard & Mandell, in support of the motion, relied upon

and cited the 29th rule of the Rules of Practice in Admiralty

Cases, prescribed by the Supreme Court of the United States,

which is as follows :
" If the. defendant shall omit or refuse to

make due answer to the libel upon the return day of the pro-

cess, or other day assigned by the court, the court shall pro-

nounce him to be in contumacy and de&ult ; and thereupon the

libel shall be adjudged to be taken pro confesso against him, and

tihe court shall proceed to hear the cause exparte, and adjudge



DISTEIOT OF MICHIGAN—1856. 109

The Constitution and The Young America.

therein aa to law and justice shall appertain. But the court

may, in its discretion, set aside the default; and upon the ap-

plication of the defendant, admit him to make answer to the

libel at any time before the final hearing and decree, and upon

his payment of all the costs of the suit, up to the time of grant-

ing leave therefor." It was contended that the affidavits of Mr.

Howard and Capt. Bancroft presented a case properly calling

for the exercise of the discretion given to the court by the latter

part of this rule.

Lochwood & Clark, contra.

WiLKiNS, J.—The application is made to the court to set

aside and vacate the order of pro confesso obtained in this case,

under the 29th rule of practice, on the instance side of the Dis-

trict Court. This rule has the force of a statute, having been

established for the government of the court by the act of Con-

gress of August, 1842.

There having been no final hearing and decree, it is within

the discretion of the court to set aside the default, treating it as

a mere order, which may be vacated on a sufficient showing by
the defendant, and " upon the payment of all costs of the suit,

up to the time of opening the default." The language of the

rule is unequivocal and absolute, and must control the action

of the court. All costs must be paid, if the discretion of the

court is exercised in granting the request of the respondent.

The sufficiency of the showing embraces two considerations

essential to the vacation of the order and granting leave to

answer. 1st. The respondent must satisfactorily account for his

laches : and 2d, exhibit, either by answer or affidavit, a meri-

torious defence.

The libel was filed on the 29th of September, 1855. The

vessel was attached on the 11th of October following, and de-

fault entered in November. A motion was' made to set aside

the default on the 12th of November, on the exhibition of an

answer, professing ignorance in regard to the facts of the col-

lision, and specially setting forth a plea to the jurisdiction of

the court.



110 DISTRICT COUET OF THE UNITED STATES.

The Oonetitation and The Young America.

It is proper to state, in this relation, that at a session of the

court, on the first week of November, the respondent, on making

his motion to vacate the order pro eonfesso, informed the court

that the design was simply to raise the question of jurisdiction,

and by the direction of the court, presented the answer as a

basis for his motion, which the court ordered on file.

The court will not, therefore, under these circumstances, con-

,
sider the jH-esent motion as coming within the ruling by Lord

Kenyon, in Oreetheard v. Bromley, 7 Term Rep. 455.

The original motion stood unargued until the 4th of February,

1856, neither party pressing its decision ; and on the first day

of the March term, was denied by the court.

Mr. Howard, in his affidavit, -states " that he was employed

as counsel in October, but was not placed in possession of the

facts of the collision, so as to prepare the answer, until the first

week in March ; and then, for the first time, they were commu-
nicated to him by Captain Bancroft, who commanded the pro-

peller at the time of the collision." These circumstances, with

the further fact that the respondent was a foreign transporta-

tion company, whose agent: here was not apprised of the facts

attending the alleged collision until March, satisfactorily ac-

counts for the laches. In an instance court, the time in which

the first motion was held, under the mutual amicable under-

standing of counsel, seems too protracted, but the delay is suf-

ficiently explained. But the affidavit of Bancroft, on which the

court must rely, does not disclose a meritorious defence.

The libel charges a collision, and damages consequent.

The collision is not denied, but fully conceded by the affiant,

who states that " the stem of the propeller collided with the

stern of the schooner, breaking her taffrail and bruising her

counter."

The opinion of the affiant, that this collision was not occa-

sioned by the negligent conduct of the captain and his crew,

arid was an unavoidable accident, is not the assertion of a fact

on which an indictment for perjury could be predicated. The
affidavit is more specific as to the damages sustained—averring

that they did not exceed $50—but, as to this question, it can be

settled under the 44th rule of the court, with as much-accuracy,
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and on proofs by both parties; and the ends of justice as cer
tainlj attained, as if the court should now open the default and
permit an answer according to the affidavit of Bancroft, to be
filed. The report of the commissioner, when confirmed by the
court, will constitute the decree.

Motion denied.

Stillman, Allen et al. v. The Steamboat Buckeye State,

-Distriet Court of the United States. District of Michigan. In

Admiralty.

1. The maritime lien confers upon material men and seamen, the right to enforce the

same by a prooeedmg in rem. But this right is not without salutary restrictions

arising from, and demanded by, the interests of navigation.

2. The limitations prescribed by the common law ao not apply to claims in admiralty

without express statutory provisions, yet public policy requires tliat these lienu

' should not be permitted to lay dormant,, to the injury of third parties.

3. No cognizance will be taken of tacit liens, where circumstances are presented,

creating justly the presumption that the lien is waived, and that the creditor looks

to other security than the vessel.

4. Lapse of time alone is not enough to make a demand stale.

6. The policy of the law is, that a maritime lien should not be protracted beyond a

reasonable opportunity for its enforcement.

6. Upon the northwestern lakes, where several voyages are made during the sea-

sou from one extreme point of the lake to the other, there is great reason to limit

these tacit liens to the season of navigation, and not extend them beyond one year^

unless there are special cu-eumstances contradicting the prescription which delay

creates, especially when the rights of purchasers intervene. ^

T. Where libelants suffer a claim to sleep three years, with repeated opportunities to

enforce it, and no excusatory circumstances exhibited, the presumption is strong

and conclusive that the lien is waived.

The libelants were proprietors of the Novelty Iron Works, in

New York city, and by their agent furnished in 1851, to the

steamer Buckeye State. at Cleveland, Ohio, where the owners and
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builders,of the boat resided, a portion of the fixtures to the engine.

John B. Philips was the owner. She ran through three seasons

of navigation from Cleveland and Detroit to Buffalo, a port of

the state where the libelants resided. Philips then sold her to S.

Gardner, her present claimant, and in his hands she was libeled.

The other facts in the case appear in the opinion of the judge.

H. II. Wells, for libelants, cited as to admiralty jurisdiction,

Act of Congress, February 26th, 1845 ; Act of September 24:th,

1789; 'J he Genesee Chief, 12 How. 443. That contract was

made lu x>^w York city, and not in Cleveland. See 1 Parsons

on Cont. 446 ; 2 Bibb, 280 ; 4 Wend. 377 ; 8 Gill, 430 ; 8 Mar-

tin, 93 ; 1 Louis. 248, 255. That this is not a " stale demand,"

see 3 Mason, 91 ; Ben. Ad. §§ 574, 575 ; Conk. Ad. 365 ; 2

Sum. ^06 ; 6 Robinson, 48 ; 8 Jurist, 276 ; 3 Sumner, 287—

a

libel sustained after twenty years had elapsed.

Towle, Hunt & Newberry, for respondents. That there is no
lien for supplies furnished in home ports, see 4 Wheat. 438

;

Davies' E. 71 ; 1 Sumner, 74, 79 ; 1 Gilpin, 536 ; 1 Story, 68
;

14 Conn. 404
; 1 Story, 246. That the law of Ohio gives no lien,

see The Plymouth, reported in this volume, p. 56 ; 1 Mich. E. 172,

173, 475 ; 2 do. 351 ; also 11 Ohio, 462 ; 14 Ohio, 408, 411 : 16

Ohio, 178. That this is a " stale demand," see Crabbe R. 43 ; 1

Sumner, 85 ; 1 Paine, 182 ; 5 Eobinson, 102 ; 2 Story, 468. As
to analogies of mechanics' lien by statute, see Michigan, (me-

chanics' lien), six months ; Pennsylvania (13 S. & E. 269), six

months ; Maryland (3 Md. E. 168), six months ; Missouri (15

Missouri, 28l), six months ; California (1 Cal. 183), six months

;

Mississippi (2 How. 874), three months ; Massachusetts (4 Cush.

532), six months ; Indiana (5 Black. 329 ; 8 do. 252), sixty days.

WiLKiNS, J.—The steamer Buckeye State was built at Cleve-

land, Ohio, in the summer of 1850. While in process of con-

struction, and in an unfinished condition, she was sold in the fall

of that year, to one John B. Philips, who had her towed to

Buffalo, for the reception of her engine and machinery, which in

part was purchased from the complainants, the proprietors of-the
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Novelty Iron "Works, the debt for the same being contracted by

her then owner, Captain Philips, in the spring of 1851.

The respondent Solomon Gardner, purchased the vessel from

Philips, in November, 1854, more than three years after the ma-

terials had been furnished, and when she had passed through

more than three seasons of navigation in the commerce of the

northwestern lakes, and without notice of the existence of the

lien to enforce which, these proceedings m rem have been insti-

tuted. These circumstances are set forth in the answer, and are

relied upon by the respondent as exonerating his vessel from

liability on the account as " a stale demand."

The maritime lien, which attaches as soon as the debt is

contracted, and though unregistered, has the effectof a registered

mortgage, confers upon seamen and material men the right of

enforcing the payment of the debt by a proceeding in rem, and

the sale of the vessel. But such a right, which co-exists with

the right to sue in personam, is not without salutary restrictions,

arising from and demanded by the interests of navigation. Al-

though the limitations prescribed by the common law are not ap-

plicable to claims in admiralty without express statutory provision,

yet public policy requires that these liens should not be permitted

to lie dormant, to the injury of third parties purchasing without

notice of their existence.

The policy of limitations by which the statute law defines the

period in which actions are to be brought for the recovery of

debt, is based upon the reasonable presumption raised from the

circumstance of the lapse of time, that the debt has been paid—

a

presumption which may always be rebutted by legal proof to the

contrary. No such restriction, however, exists in admiralty.

Yet the rule has been repeatedly settled, that no cognizance will

be taken in favor of these tacit liens, when circumstances are ex-

hibited creating justly the presumption that the lien is waived,

and that the creditor looks to other security than the vessel. It

is not the lapse of time, merely, which constitutes the demand

stale ; neither can any rule be safely prescribed as absolute in all

cases, as to the period necessary. There may be claims, in re-

gard to which equity would enlarge beyond the time fixed at

law as a bar, and certainly, on the other hand,,there may inter-

• Vol. I. 8
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vene circumstances, as strongly raising the presumption, that the

lien has been abandoned under a much shorter period than that

which tKe statute indicates in analogous demands.

Seamen's wages, the most favored in admiralty courts, must be

prosecuted without delay, and within a reasonable time after the

termination of the voyage, or season of navigation, or the ad-

vantage, of the lien, as security, will be considered as relin-

quished. Arid no good reason can be assigned why the lien of

the material man, who furnishes his labor, and permits thfe

vessel to depart from port, should be favored by the continuance

of his lien, more than the seamen, who accompany the ship and

aid in its navigation. Certainly, where the vessel is permitted

to continue her voyages throughout the season, repeatedly leav-

ing the home port undisturbed, the presumption is reasonable,

that other security had been substituted, or that the creditor

relied upon the personal responsibility of the owner. The policy

of the law is, that a maritime lien should not be protracted

beyond a reasonable opportunity for its enforcement.

This species of property is not permanent, is continually per-

iled by the exigencies of navigation, and liable to frdquerit

nlutations c5f title, and therefore the courts will make every intend-

ment against a protracted lein. Especially in the navi^tion of

these northwestern lakes, where several voyages are made dur-

ing the season, from port to port, traversing every two weeks
from one extrenae point to the other, there is great reason to

limit these'tacit liens to the season of navigation, and not extend

their obligation beyond a year. In the ease of :Stone v. The
Ship Carter, 4 Cranch, 832, this principle seems to have been

recognized by the Supreme Court of the United States. The
dircumstance that the case was one arising on a bottomry bond,

does not render the doctrine inapplicable. The voyage of the

Cart^' having been performed, there had been an opportunity

on the part of the obligee to enforce his bond. Failing to do so,

and thfe ship making two other voyages, and being sold, the

Supreme Court held, "that the lien continued and had priority

during the first voyage, but could extend no further."

In what consists the difference between this case and the one

at bar ? The first is an bgaress lien ; this a tacit lien. Why
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continue the one beyond what is reasonaUe in the other? If in

the commerce of the ocean, the lien cannot with propriety be

extended, except under special circunastances, contradicting the

presumption which delay creates, beyond the voyage and a re-

turn to the home port, where it may be enforced, with equal pro-

priety, should a season of navigation on the lakes, embracing the

whole year, be conclusive, especially where the right of a

purchaser without notice, has intervened.

In this case, the libelants have suffered their deroand to sleep

for three seasons of navigation, with repeated opportunities to

enforce it on the vessel, and at different ports, without action on

their part, and no excusatory circumstances exhibited. The
presumption, therefore, is strong and conclusive, that they had

waived the lien, and looked alone to the owner for payment.

On this point, then, without the consideration of the others, I

order the libel to be dismissed, with costs.

Note.—This cause waa taJseji hj appeal to the Circuit Court, and will probably be

decided in June, 1857, and be reported in VoL VII, of McLean's Reports.

—

Editob.

JoiHNSoN L. Hall, Owner of the Indiana v.- The Peopellee

.Buffalo.

District Cburt of the United Slates. District of Michigan. In

AjkniraUy,

HON. BOSS WILKINS, JUDGE.

1. The ride is well settled, that a sailing Yessel mustkeep her course in approaching

a steam vessel, and the latter must keep out of the way of the former.

2. In collision oases, the master of the vessel whose situation is described, while

..standing upon the deck of his own vesseljihas a more eligible situation for reliable

. ©bservation, than a witness upon the approaching yessel.

3. .The act of 1849 provides that, .sailictg vessels "going off large" or "before the

wind," must show a white light. Under this act, a vessel "under way," with the

wind "abaft the beam," must show a white light.

4. A vessel in nautical techmcaility is " going off large,' ' when the wind blows fitan
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some point " abaft tlie beam," is going "before the wind," when the wind is

"free," comes over the stem, and the yards ofthe ship are braced square across.

6. Where a steam propeller was descending the river St. Clair, in a night so dark

that objects could be seen but a short distance, at a speed of eight miles an hour,

and had discovered, below her the lights of a number of vessels ; Hdd, that she was

in fault fer not slackening her speed until she had passed.

6. When two witnesses were examined hj deposition, were subsequently examined

in court, and contradicted each other, reliance is to be given to the one who is

sustained by his previous testimony, rather than the other. And although the

depositions were not offered by the parties, yet the court when apprised of their

being on file, may call for their production.

1. In collision cases, witnesses observing passing events from different positions^

cannot be expected to agree, as to locality of objects, or the relative change of

position ; much more must this be the case where the one making the observations

is under rapid motion.

Moore & BJacJcmar^ for libelants.

Walker & Russell, for respondents.

WiLKiNS, J.—The libel charges a collision, between the bark

Indiana and the propeller in the St. Clair river on the night of

the 16th of August last..

It alleges, " that the bark was sailing slowly up the river, with

a fair wind after : that she kept t9 the right, had proper lights,

was fully equipped and manned, and while thus continuing her

course, using all due skill and caution, she was negligently run
into and greatly damaged by the propeller : that the said pro-

peller was descending the river and keeping to the right : that

within a short distance of the bark she recklessly changed her

course, and in attempting to cross the channel she collided with

the bark, and caused the damage : and that, had she not changed
her course, the collision would not have taken place."

The respondent has filed two answers, one on September 10th,

1855, and the other as an amendment, on the 24:th of October
following. In the first, the respondent states: "That during

midnight (at the time specified), the propeller was sailing slowly

down the river, at the speed of eight miles an hour, with all her
lights displayed : that the night was dark and without moon

:

and that she kept the American side of the channel : that about
two miles above the place of collision, numerous vessels were
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observed lying in shore with proper lights, at anchor : that the

propeller blew her whistle for more than a mile before the col-

lision : and that a look-out was kept by the captain and the mate

on the pilot-house : that the white light of the bark Indiana was

observed on the starboard bow, apparently at. anchor, a short

distance above the place of collision near the American shore

:

that about fifteen minutes afterwards, as the propeller neared the

bark and could see her canvas, it was discovered that the bark

was heading diagon^ly across the river, and but five or six rods

distant: that the respondent then hailed the bark, and inquired,

whether she was under way or at anchor, and on receiving the

reply, ' that she was under way,' he immediately rang his bell to

stop the engine, but that it was then too late to avoid a collision

:

that the big anchor of the bark hanging at her side, as she came

round with great violence, raked the side of the propeller, and

did her considerable damage : that the propeller was proceed-

ing at a cautious rate of speed : that she stopped her engine

as soon as she discovered the bark in motion : and that the col-

lision was caused from no omission on the part of the propeller,

but because the bark did not continue headed up the stream, as

manifested by her light ; and because, she ought not to have

weighed anchor when a large steam craft was descending the

river, and suddenly swing out into the stream and across the

propeller's track."

Tiiis narrative of the transaction, and careful consideration of

the incidents which caused the misfortune, was given by the

captain of the propeller on the 8th of September, about three

weeks after the event.

The amended answer does not vary this account in any im-

portant particular, and re-asserts the grossest want of ordinary

care on the part of the bark, in displaying her white light, when
she had a free wind and should have headed up, and not across

the stream, when she must have known by the whistle, that a

large steamer was descending.

The general rule is well settled in admiralty, that a sailing

vessel must keep her course when approaching a steamer, and

that the latter must keep out of the way of the former. There

is but one exception, which, however, does not apply to the facts
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in this case as set forth by the respondent. Where the steamer,

oould by no exercise of diligence and watchfulness, discover the

sailing vessel at a sufficient distance to avoid her, by changing

her course, she is not responsible. In this case, as the answer

discloses, though the night was dark, yet the light of the bark,

with other similar lights, was discovered more than a mile distant,

and for more than a quarter of an hour before the vessels collided.

In the case of Peck v. Sanderson (17 Howard), the steamer had

no time to change her course when the Mission was discovered.

There are three allegations contained in this libel, which if sus-

tained by the proofs, exonerate the bark from all blame, and fix

the responsibility upon the steamer. They are

:

1st. That the bark was heading up the river with a free wind,

and consequently had her proper light, indicating that she was
" at large " or " before the wind."

2d. That she was properly manned ; and

3d. That the propeller recklessly changed her course.

As to the first and last allegations, there can be no doubt, if

credit be given to jthe testimony of Captain Faulkner and hia

crew, who all testify " that the bark had taken her course up

the river, and kept in .that course, with a fair wind abaft the

beam, with a proper white light on her pawl bit, and did not

change until the collision occurred." Captain Faulkner says

that when he first heard the whistle, and saw the lights of the

propeller, he was under way, heading up the river, " The pro-

peller was rapidly descending toward us, and on our larboard

side, and about a mile distant." That, as she approached n^rer,

he gave the order to port, and the bark was kept in her course.

When the propeller approached within a few rods, her captain

cried put :
" Are you under way, or at anchor ? " and on being

informed that the bark was under way, the order was given,

on board the steamer, " hard a-starboard ;" in obedience to

which the steamer swung across the bow of the bark and struck

her about midships.

This important testimony is measurably contoadicted by Cap-
tain Conkey and those of the crew of the propeller who wit-

nessed the transaction, which discrepancy imposes upon the court

the reluctant duty of discrediting one or the other.
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"Where one witness is contradicted by another, reliance is to

be given to the statement of the one above that of the other, if

both having been previously examined in regard to the same

matter, the one is sustained by his previous testimony, while the

impeaching witness is himself thereby impeached in material

points. ,)

Captain Faulkner's deposition before the commissioner corre^

sponds with his testimony in court. Captain Conkey's is other-

wise. And although these depositions were not offered during

the trial, yet^ on being apprised that such were on file, they

were called for by the court, which avenue to the discovery of

the truth is not to be closed by either a technical adherence to

rule, or the omission of parties to introduce them in evidence.

The testimony of Conkey is not only variant from that to

which he testified on the trial, but his deposition is most glaring-

ly inconsistent with his amended, answer, and incongruous

throughout. Thus he swears, that when he first saw the bark,

she " was from five to ten rodsi off." And then subsequently

states that ^' the bark was then heading right up streaqi," and

that he " didn't see her change her course after that :" and that

when he " first saw her sails she was lying diagonally across the

river on our starboard bow :" and lastly, " when the bell was

rung, the vessels were from three to five rods apart; and the

colHsion took place ten minutes after the bell was rung, and two

minutes after my last order ' to hard a-port :' and as soon as I

saw her sails, I hailed her, to learn whether she was under

way or not."

By the testimony of the mate, the propeller's speed was be-

tween eight and ten miles : the answer alleges the same fact

;

which is, evidently, grossly inconsistent with the statement that

the collision took place ten minutes after the signal bell was

rung ; and so is the statement as to his distance when he first

saw the bark, and that she afterwards did not change her course,

with his other statement that " she was lying diagonally across

the river.'' It is obvious that if the steamer's speed was at the

rate of a mile in seven minutes, and the signal bell was rung

when they were but five rods off, the colhsion must have, occur-

red in as many seconds as he has mentioned minutes. But,
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moreover, the statement of Faulkner is corroborated by bis

crew ; while the adverse narrative of Conkey is not so s-istained.

Conkej swears that the bark lay diagonally across the'stream.

This could not have been her- position if his other statement be

true, that when he first saw her she was heading up the stream,

and did not afterwards change her course. Now, Captain

Faulkner testifies, that as the propeller approached, he saw

all her lights; and this, from the time he first saw her, until the

collision.

la cases of this description, there will be mucK discrepancy

in the testimony. Witnesses observing passing events from

difierent positions, cannot be expected to agree either as to lo-

cality of objects, or relative changes of parties and things.

Much more must this be the case when a rapid movement is

made and making "by the observing party toward the object

whose true and relative position he undertakes to describe.

Without the ascription of moral dereliction, a witness, under

such circumstances may, with propriety, be rejected, in favor of

a contrary statement, by one occupying a more eligible position

for truthful observation.

Captain Faulkner was better situated to state the true position

of the vessel whose decks he trod, than Captain Conkey, on the

propeller, approaching at the rate- of eight or ten miles ah

hour. And Captain Faulkner's statement is self-consistent, and

in accordance with the evidence of the expert testimony as to

the inevitable conclusion to be drawn from the character of the

collision-itself.

It is alleged in the answer, that from the force of the collision,

the bark being turned, her big anchor (hanging at her starboard

bows) raked the entire side of the propeller. Such is the fact

unquestioned. Now' Conkey and his men swear that the two

vessels struck each other at an angle, a little less than a right

angle, and that, the speed of the propeller "slewed" the head of

the bark down the stream, and consequently, if so, this anchor,

could not have performed this extraordinary feat, being on the

side of the bark most distant from the propeller. This was

evident, as well from the exhibition of the models, as from the

positive testimony of Captain Ward, who testified that, if such
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was the position of the two vessels when they came into col-

lision, this anchor could not have been carried away, or even

touched the propeller.

"Without further analysis, the court has no hesitation in de-

claring its j udgment to be, that, as to this prominent and important

fact, the preponderance of the testimony is with the allegation

of the libelant, and that the bark wag heading up stream, and

not diagonally across. If so, she exhibited her proper light and

was not at fault. By the act of Congress of 1849, steamers and

sail vessels navigating the western lakes and rivers, are directed

at night to exhibit certain lights, to indicate their course when

under Way, and when at anchor. Vessels going off large, or

before the wind, or at anchor, must show a white light.

There is, in nautical technicality, a difference between " going

off large " and going " before the wind."

" Going off large," is when the windblows from some point abaft

the beam, or over the quarter of the ship. Going " before the

wind " is when the wind is free, comes over the stern, and the

ship's yards are braced square across. Sailors and mariners may
recognize the distinction, but the statute makes none, as the

signal of the " white light " is applied to both exigencies.

In this case, the bark was clearly not on her starboard tack,

because the entire testimony is, that 'the wind was fair, up the

river, and in the language of some of the witnesses, " abaft the

beam." Her bow might have had a slight tendency to the shore,

from the force of the current, but nevertheless, heading up
stream, and therefore she displayed the right light.

That the propeller recklessly changed her course, when at a

dangerous proximity to the bark, appears manifest from the

testimony of Captain Conkey, more minutely given in. his de-

position, than in court.

After the propeller had approached so neai* as to hail the

bark, and the response was given " that the bark was under

way," the captain ordered his vessel " hard a-starboard " and
immediately afterwards, as if in confusion, when the vessels

came nearer, " hard a-port." Had he kept his course, the col-

lision would not have occurred.

Independent of these circumstances, which are conclusive as
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to whete the fault is attributable, the propeller waa at top gi^t

a speed in descending the river at night, when it was so dark

that he could not discern objects on the deck of a vessel but a

few rods off, and when, fifteen minutes before he observed a

number of vessels lying at anchor. He should have slackened

his speed when he first discovered the lights at the distanee of a

mile off. As was stated 'in the case of the Rose, adopted by the

Supreme Court, in the case of Newton v. Stebbins.: "It may be a

matter of convenience that steam vessels should proceed with

great rapidity, but the law will not justify them in proceeding

with such rapidity, if the property, and lives of other persons

are thereby endangered."

The propeller should have cautiously felt her way, until she

passed all the lights which she had discerned in the distance.

By so doing, she would have ascertained the true position of the

bark and have avoided the collision The light being consid-

ered as according to the statute, and no contest as to the compe-

tency of the officers and crew of the bark, there is no feult ad-

judged on the part of the libelant.

As to the jurisdiction of the matter, the tonnage and ownership

of the vessels being admitted, no proof is deemed necessary.

The libelant was in possession, and exercised ownership. The
testimony of Faulkner and Osborne is sufficient as to this objec-

tion.

The libelant being entitled, fi-om this view of the case, to re-

cover, yet no other damages than those actually sustained, can

be allowed. Speculative damages, embracing probable profit^

cannot be decreed. Upon this point, there have been variant

decisions among the American courts, but as at present ad-

vised, this court will refrain to sanction such a rule, based as it

is, upon what might have been, i, e. upon an uncertainty.

Decree for $i95.06
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Ttol* B. Gflldswtili;

In the Matter of the Proceeds of theX. B, Goldsmith, and the

petition of N. & N. W. EcaoN, for a share, and the anawer

and petition of B, F. Beuce &, Company, for the said prooeeda.

District Court of the United States. Bistvkt of Miehigmt. In

Admiralty.

HON. BOSS WHKINSnTUPGE,

1. Under the 43d rule of admiralty practice, the party entitled to remnants or the

surplus in court, can only obtain it by petition or motion, and any one having an

interest has a right to intervene "i)ra, im;tesreas^ mift" wbethes his applicaUoB JBr

volves the settlement of part^e^g)3ip £((;Gounts 0% not,

2. When several part owners, having unsettled accounts between then(, petition for

a statement of account and payment of their shares, and the managmg owner of

the boat asks that the whole should be paid over to him ; it would be unjust to

pay the surplus to the managing owner, and tura the other petiticmers over to

a bin in cbancery, for the recovery of their interest
j
and it would op^r*t^ oP'

pressively to retain the anjpunt ip the registry pf the Qpuit until the matter was

settled in equity.

3. When ths admiralty has taken jurisdiction of the subject matter, it will continue

the exercise of the same until the remnants are appropriated.

4. Answers to special interrogatories are eonsidefp^ as analogpijs |o the de^igjify

oath of the civil law, and no more evidence for one party than the other, and will

j)0t be couclusj-ye for either, wh?re tie wejgjit pf tb? 9l)»er propf in tjie PSS? pre-

ponderates against the f»ct swprn tp, pr when, ty pelf cpntradiptipn, susp^pipn at-

taches to the fidelity of the answers.

Howard, Bishop & Eolhrook, for K and K W. Edson.

Toiple, Hunt & Newberry, for B. F. Bruce & Co.

The schooner L. B. GoldsHiith was built in Toledo in 1855.

In the winter of 1856, she was libeled at Detroit, and decrees

pronounced against her to the amount of $750. The vessel was

sold by the marshal for $3,000, and after payment of the de-

crees, there was a surplus of about $2,250, in the registry.

N. & K W. Edson file their petition, and claim the greater

part, and B. F, Bruce & Co. file an answer, and a petition that

the amount be paid to them as managing owners. They aJgp
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file an exception, claiming that the court has no jurisdiction to

settle the accounts .between the parties.

N. & K "W. Edson, then, by leave of the court, propound to

B. r. Bruce a number of special interrogatories, as to the mat-

ters in difference between them. B. E. Bruce & Co. file their

answers thereto, and the matter is referred to a commissioner to

take proofs. The commissioner reports the testimony back to

the court, and the case is called for hearing.

Mr. Bishop. The answers to interrogatories are not fall evi-

dence for the party who makes them. Their effect is simply to

turn the scale, when the case stands in equilihrio, or in great

doubt. 3 Greenleaf Ev. § 392 ; 2 Conk. Ad. 626, 627, 628,

629, and note ; 1 Story B. 91, 102, 103 ; 1 Pothier on Obliga-

tions, 826,

Mr. Towle. This case involves a settlement of partnership

accounts, a matter not within the jurisdiction of this court. Steam-

hoai Orleans v. Phosbus, 11 Peters, 175, 182 ; The Ajpollo, 1 Hagg.

306 ; Atkyns v. Burrows, 1 Pet. Ad. 244 ; The John, 3 Robin-

son's Ad. R. 288, cited in full in Conk. Ad. 41-5 ; Harper v. A
New Brig, Gilpin's R. 536; Benedict Ad. § 562.(1)

WiLKiNS, J.—Nathan Edson and Nathan "W. Edson, of Tole-

do, Ohio, on the 31st of March last, presented and filed in this

court their petition, under the 43d rule of the practice in admi-

ralty prescribed by the Supreme Court of the United States, for

part, or whole of the remnants or surplus in court, of the pro-

ceeds of the sale of the L. B. Goldsmith. Having given the no-

tice required, their prayer is resisted by B. F. Bruce & Co.,

alleging their interest in these proceeds, as part owners before

sale and condemnation.

From the proofs, it appears that this scow was built at Tole-

do, in the year 1855. On her second voyage, in the fall of that

year, she was laid up for the winter at Detroit ; libeled by Mar-

(1) The argument of counsel in this case was full, bat mostly pertained to the

questions of iact.

—

Ed.
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CU3 Emerson and others, and sold, in the spring of 1856, by

the decree of this court, for $3,000. The decrees in all amount

to about $750, leaving a surplus in the custody of the clerk, of

$2,250.

The Edsons set forth in their petition (which is not denied

by the other claimants, B. F. Bruce & Co.), " that, in the sum-

mer of 1855, they, as ship builders, commenced building this

scow, at the port of Toledo : that after they had expended

$1,600 in her construction, Bruce .& Co. purchased from them

one-half of their interest for the sum of $800, under an agree-

ment to furnish that amount in goods and boat stores for fin-

ishing said scow ; and all subsequent necessary expenses in fin-

ishing and furnishing, were to be equally borne by both parties.

B. F. Bruce, of the firm of B. F. Bruce & Co., claims, as the

managing owner of the scow, at the time she was libeled, the

whole of the remnants, urging that this court cannot adjudicate

upon the subject in controversy, because a settlement of partner-

ship accounts is involved, over which a court of admiralty has

110 jurisdiction.

The position is erroneously assumed. The scow, the subject

of the partnership, has been taken from their joint possession

;

and the controversy is, as to the distribution of the proceeds

after sale, and the satisfaction of the decrees obtained against her,

under the law prescribed for the government of the courts oi

the United States in such cases, by the 43d rule of admiralty

practice. The party entitled to the remnant or surplus, can

only obtain it by petition or motion. And any person having

an interest, has a right to intervene '^ fro interesse suo" upon

due notice to adverse parties, whether his application may, oi

may not involve the settlement of partnership accounts. The

court would not, under the circumstances disclosed by the

proofs, direct the entire fund to be paid to B. F. Bruce as man-

aging agent of the boat. His agency ceased, when the boat was

libeled and sold. The partnership terminated at the same time

;

and he appears now in court, not as agent of the Edsons, but

in his individual character, as claiming only the interest of B.

F. Bruce & Co. It would be unjust to the Edsons, to direct

this surplus to be paid to Bruce, and turn them over to their
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bill in chaticery foir the recovery of their interest. It -would

likewise operate oppregsiVeljj to retain the amount in the regia-

t!ry of the court, Until the matter is adjudicated by the same

judge, sitting on the equity side ofthe Circuit Court for this district.

The admirdty having taken jurisdiction of the subject matter,

tf-ill, under the practice prescribed by the act of Congress, con-

tinue the exercise of the same, until the remnants are appro-

priated ; and there is no mode known to the law, by which the

amount can be taken from its custody, but in the way indicated

by the 4:3d rule. Moreover, the matter is not so complicated

as to disable the admiralty judge from passing upon the accounts

of the parties. Sitting in admiralty, he may not enjoy as en-

lightened a conscience, as when sitting in the circuit, but he

possesses the same power of facilitating his labors, by directing

computation, and whether in the one or the other relation, the

duty is incumbent of passing upon the various items of the ac-

counts of the parties, and allowing or disallowing according to

the rules of law, and the weight of the testimony. The sum in

the registry is about $2,200. The petitioners and the Bruces

will be entitled to an -appropriation according to their respective

investments in the scow.

First, then, what was the interest of the Edsons ? It is con-

ceded that the boat was worth $1,600, when half was purchased

by the Bruces. Their payment was $800 in goods to be worked

in the boat. Consequently, at the time of the sale, the Edsons'

interest was $1,6*00, and the Bruces' $800. After this, eacb

pa;rty is to be credited for their legal advances and services ; and

to that we proceed.

But, at the thresbold of this inquiry, we deem it necessary to

observe that the answers of B. F. Bruce to the interrogations

propounded by the petitiotiers, are not so free from all shade of

suspicion as to render them conclusive as to the disputed facts.

Although 'considered as analogous to the deoisory oath of the

civil law, yet their effect, at the utmost, is but to turn the scale

when in equilihrio, or to settle a doubtful point in the proofs.

The answers are, it is true, sworn responses to special interroga-

tories propounded by the petitioners in an appeal to the con-

science of the respondent, and, as held by Judge "Wahe, in Stut-
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son V. Jordan, 18 Am. juris. 294, ate ptopouilded with the in-

tention of making the decision deipend on the answers, and, there-

fore, to give to them the force of evidence. 55ut they are no

ihore evidence for one party, than for the 'Other, atid Vvill not be

conclusive for either, where the weight of the other proofs in the

case preponderates against the fact sworn to, or where, by self

cbntradiction, suspicion attaches to the fidelity of the answers.

Antecedent, then, to a;ny advances hy either party, at the time

of sale, the EdsoDs had two-thirds of the scow, and the Bruces

the other. This entitles 'the Edsons to $1,600 to begin with.

To this is to be added their proven account, amounting to $1,174

;

in the total $2,274.90.

What then is the claim of Bruce '& Go., as sustained by the

proofs ? In the first place, the court reject the whole of their

private acfeoTint against the Edsons, amounting to $633. Be-

cause, by the agreement of the pairties when the Edsons sold,

only the necessary expenses in finishing and furnishing the

boat, were chargeable against her, and the fund in court is the

fund of the boat, to be distributed among its elairriants ; and this

private account constituted no such lien ; and furthermore, it is

not a joint accottnt against the Edsons, and most of the items

are family supplies, and not a lien iipOn the scow.

\For these reasons, deeming them suffioieiit, I ^reject the claiin,

tvithholding comment as to the character of the account of the

Bruces as compared with the pass-book of the Edsons. Cer-

tainly, where a discrepancy elsdsts, the judgment must be in fa-

vor of the pass-book, as constituting entries and charges in the

handwriting of the Bruces, at the time the charges were made.

The account, if just, can be sustained before another tribunal

than this; and the Cleveland judgment of $102.00, being of

record, is susceptible of stronger proof than parol evidence.

Exhibit B, attached in the response to interrogatory 8, must

be sustained with certain deductions, although supported alone

by the answer to the interrogatory. These deductions are,

1st. The item for lumber (considered disproved), $22.40. 2d. Ihe

item of materials to the amount of $800.00. This sum was

the consideration for the purchase of the one-half, and is already

allowed to the Bruces.
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Exhibit C, in response to the tenth interrogatory, shows the

amount of freisrht received for the two voyages at $485.05,

which sum is to be deducted from exhibit D, which shows the

expenses incurred at $606.63 ; and consequently a loss to the

scow of the difference of $120.68, one-half of which must be

credited to the Bruces as being their proportion ; and tliey hav-

ing paid the whole, I do not consider the proof submitted by
the petitioner as to what the freight ought to be, as sufi&cient to

overturn the positive account and statement of what it actually

was, made in response to the special interrogatory of the peti-

tioner. Yet, from this exhibit D, should be deducted the bill of

Wilcox & Fuller of $17.24, which is unpaid, the towing and

captain's wages being allowed. As to the necessity of towing,

this court will not now inquire, and also will presume that the

other items are unobjectionable, saving the charge made by B.

F. Bruce, for his expenses to Detroit, of $39.65, making the de-

ductions from exhibit D $56.89, and leaving as a correct charge,

$549.74. To which add as credit, half of the loss on freight,

$56.89. Total, $606.63.

The additional libels filed in favor of Brayman and others,

but not prosecuted, constitute no lien upon the remnant. If

such liens ever existed, they should have been prosecuted, and
they cannot be allowed as a credit to the Bruces, because no
proof has been furnished of their payment by them. "With

these deductions, we state the account of the Bruces. Exhibit

B, $900.92 ; exhibit D, and 0, $606.63 ; total, $1,507.55 ; mak-
ing the division of the surplus to be in this proportion : the

Edsons, $2,774.90; the Bruces, $1,507.55.

Let the clerk enter a decree accordingly.

his own superintendence at the rate of $4 per day, for nine and
a half days. The charge, therefore, for 215^ day's work, at

twenty shillings, amounting to $538.75, must be reduced by
subtracting this extra charge of two shillings per day, which
amounts to $52.75, and makes th'e item properly chargeable,

above what was paid to each man, cannot be considered in the

light of compensation for the libelant's time, for he charges for
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Tho Scliooiior Pilot and Steamboat PearL

Frederick McKee, Owner of Schooxee Pilot v. The Steam-

boat Pearl.

District Court of the United States. District of Michigan. In

Admiralty.

HON. ROSS WILKINS, JUDGE.

1. A vessel when beating do-vro the riyer, need not " heave in stays" in meeting a

steamboat, but must keep her course.

2. It is tho duty of the steamboat to avoid the vessel.

The Schooner Pilot was beating down Detroit river in broad

dayliglit, when near the head of Bois Blanc Island, and close

hauled on the starboard tack, she was struck on her starboard

side by the steamboat Pearl ascending the river, both vessels

being near the buoy on the Canada shore.

John S. Newberry, for Kbelant.

Lothrop & Duffkld, for respondent.

"WiLKiNS, J.—The steamboat was ascending and the schoonei

Pilot was beating down the river. The important fact is admit-

ted by the answer, which, according to the principles settled in

10 Howard, 580, fixes the fault on the steamboat. The answer

alleges " that the schooner did not go about or heave in stays,

but kept on her course." Being propelled by sails, this was

her duty and no fault ; and as settled by this court in " The Whip

and Michigan" the steamboat should have avoided her. The

collision occurred in broad daylight, and could have been, and

should have been, avoided by the steamboat.

By the proofs submitted, the schooner sustained considerable

damage by detention, repairs and injury to cargo, amounting in

all, by the estimate furnished, to $265.81.

Decree for that amount.

Note. Tiiis cause has been taken by appeal to the Circuit Court, and is not yet

decided. The decision of the circuit will probably be found in 1 McLean.

—

Ed.

Vol. I. 9



SOUTHEM DISTRICT OF OniO.

DECISIONS
OF THE

HON. H. H. LEAVITT, JUDGE.

Michael K MoGinnis v. The Steamboat PounAC,

District Court ofthe United States. District of Ohm. In AdmiraUy.

1. When a steamboat is in actual peril, and one is requested to take charge of her,

and save her, if possible, with no stipulation as to time or wages, the fact of acting

as master, not having been so before, will not deprive him of the right to claim

salvage.

2. The fact of peril is to be ascertained from the circumstances surrounding the boat,

at the time when the salvage service commences, and the fact of escape is-'not to

be taken as proof that there was no periL

3. The fact that the exertions of the salvor alone did not save the boat, she being

finally saved by the particular manner in which the ipe broke up, does not deprive

him of the reward due a salvor, if he encountered the danger and did all that could

be done under the circumstances.

4. There is no fixed rule of compensation for salvage services. It mtist depend upon

the particular circumstances. It may be a per cen^age upon, or a certain propor-

tion of the thing saved, or a fixed sum to be assessed pro rcUa upon the boat and

cargo. In this case the latter course is adopted.

6. The admiralty jurisdiction of the District Court of the United States, extends to all

the large, public navigable rivers and lakes of the United States. The Ohio river

is one of that okss.

T. Walker, for libelant.

a D. Coffin and A. Taft, for defendant.
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The Steamboat Pontiao.

LeavItt, J.'^This is a libel in personam for salvage, promoted

by Michael N. McGinnis, against the owners and freighters of

the steamboat Pontiac No. 2.

The material faets stated in the libel, (m. which the claim for sal-

vage is founded, are that on the 30th ofJanuary, 1852, the steam-

boat Pontiac, with a valuable cargo, bound for Cincinnati, in as-

cending the Ohio river some distance below Louisville, met with a

gorge of ice, and was in a conditioli of extreme peril : that haying

been deserted by all her passengers, and many of her officers and

crew, the libelant, then a passenger oti the steamer Sparhawk,

also attempting to ascend the river, and involved in the same

gorge, was requested by A. Warden, the master, and William F.

Belser, one of the owners of the Pontiac, to take charge of her,

and try to save her, the said master and owner then being about

to leave her ; and tha,t the libelant did accordingly take charge

of her, and with the assistance of some of the officers and crew,

saved her from her imminent peril, and brought the boat and

6argo safely to CincijiBati. The libelant also avers, that upon

'the arrival of the boat at Cincinnati, he consented to the delivery

of the freight tO its several owners and consignees, but retained

possession of the boat as salvor, till the 10th of February, 1852,

when he was forcibly expelled from her by one of the owners,

who refused to make him any compensation for his services, ex-

cept his wages as master, for the time he was in commacd. The

libelant claims reasonable salvage for the assistance rendered the

boat.

The answer of the owner of the boat and the cargo, after set-

ting out the circumstances connected with the stoppage of the

'boat in the gorge of ice, denies that she was in peril ;- and avers

that the libelant was employed to take charge of the boat as mas-

ter, in the place of Captain Warden, then disabled by sickness,

and not as salvor. The answer also denies that the Pontiac was

deserted or abandoned at the time the libelant took charge of

her ; and alleges that she was well provided with men, and the

meafis necessary to preserve and protect her ; and that she sus-

tained no damage, and proceeded on her way to Cincinnati, in

charge of the libelant as master, because of the continued ill

health of Captain Warden, and his inability to resume the com-
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maud ; and tliat the services of the libelant do not entitle him to

compensation as a salvor.

It is also set up in the answer, that the case made in the libel

is not within the admiralty jurisdiction of this court.

The facts requiring notice preliminary to the consideration of

the points arising in the case as established by the evidence, may
be summarily stated as follows : In the afternoon of the 30th of

January last, the steamboats Ohio, G. W. Sparhawk, Washing-

ton, Pontiac No. 2, Milton and Col. Dickenson, in the order here

named, were attempting to ascend the Ohio river, through a nar-

row opening or channel made through the ice by two boats ahead

of them, when the whole body of the gorged ice, on both sides of

this channel, before stationary, began to move, and in its progress

entirely shut up the passage through which the boats before

named were ascending ; and they became so involved in the ice

as to render it impossible to move by the aid of their machinery,

either upward or downward. The mass of gorged ice, thus set

in motion, moved a distance of two or three hundred yards, when

it stopped. By this moving of the ice, the Ohio, being ahead of all

the other boats, was forced down for some distance; the Sparhawk,

being the next to the Ohio, was driven down against the "Wash-

ington ; and such was the force of the collision that the latter

boat was sunk. The Milton was forced against the Col. Dicken-

son, materially injuring the latter ; and at the same time the Pon-

tiac was swung around, and driven stern foremost into a crack

or opening in the ice, towards the Indiana shore, where she lay

when the ice stopped ; her bow quartering a little up the stream,

and her stern within twenty or thirty yards of the shore. Dur-

ing this movement of the ice, and from the great danger in which,

all the boats were involved, there was much alarm and conster-

nation among the passengers and crews, which was increased by

the cry, that the wrecked boat, the Washington, was on fire. The

passengers, and some of the ofi&cers and crews of all the boats,

except the Ohio, from which escape was impossible, from the

thinness of the ice surrounding her, left the boats in the ice, and

sought safety on shore. The gorged ice extended for some dis-

tance above and below where the boats lay ; and, although the

natural thickness of the ice, except near the shores, did not exceed
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six or eig&t mches, yet as the result of the stoppage of the mass

of the descending ice, it was so filled up and crowded together,

that in some parts of the gorge, it was, as estimated by the wit-

nesses, ten feet, or even twenty feet thick. After the stoppage of

the gorge, leaving the Pontiac in the position before described,

by the direction of Captain "Warden, she was, as far as practica-

ble, made secure in her place by a line or hawser, passed several

times from her stern to the shore ; and by his order also, the ice

immediately below the boat was cut away, that she might

swing in towards the shore, when the gorged mass should again

start.

The libelant, who had for some years been engaged in the

steamboat service on the river, both as pilot and master, was a

passenger on the Sparhawk. Some time in the afternoon, sub-

sequently to the stoppage of the ice, as before noticed, by the

request of Captain Warden, and the concurrence of William F.

Belser, one of the owners of the Pontiac, and then a passenger

on her, the libelant consented to take charge of her as master,

without any agreement as to compensation, or the time he was

to continue in command. Captain Warden and Mr. Belser then

left the Pontiac, and did not come on board again that night.

Between six and seven o'clock in the evening the libelant took

the command of the boat, and was on duty till morning, giving,

throughout, the necessary orders, and attending to the usual

duties of a master. About eleven o'clock in the night, from

the cracking of the ice above, it became certain it would again

shortly be in motion, and between three and four in the morn-

ing, the gorged mass started, and passed down without any in-

jury to the Pontiac. In the morning, after relieving her wheel

from the ice which was gorged under and upon it, the boat pro-

ceeded on her coifrse upward, in command of the libelant, and

arrived at Cincinnati on the 5th of February.

This general view of the evidence will suf&ce, as opening the

way for the consideration of the points arising in the case.

It is insisted, in the first place, by the counsel for the respond-

ents, that the libelant, as master of the Pontiac, has no claim

for salvage service ; having performed no duty that he was not

bound to perform in virtue of his official relation to the boat.
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There is no room to doubt {he oorrectn^s of the position, as a

principle of maritime l^w, that a master, &r any ordinary ser-

vice in saving the vessel or cargo, cannot assert a claim for

salvage. It is well settled, that " in general, neither the master,

nor a passenger, seaman or pilot, is entitled to compensation, in

the way of salvage, for the ordinary" assistance he may have

afforded a vessel in distress, as it is no more than a duty ; for a

salvor is a person who, without any particular relation to a

ship in distress, proffers useful service, and renders it without

any pre-existing contract, making the service a duty. But a
passenger or an officer, acting as such, for extraordinary exer-

tions beyond the line of his duty, has been deemed entitled to a

liberal compensation as salvage." S Kent's Com. 246 ; 1 Coni>

ling Ad. 274.

In the case before the court, the evidence affords no ground

for the conclusion that the services of the libelant were of such

an extraordinary character as to entitle him to salvage, if he is'

to be viewed merely as the master of the boat, under the usual

circumstances of employment as such. But it seems to the

court a pertinent inquiry, whether under the peculiar circum-

stances in which the libelant took charge of the Pontiao, he is

within the scope and reason of the rule excluding a master, for

ordinary services, from setting up a claim for salvage. The
rule is founded on considerations of public policy, and is de-

signed for the protection of the great interests of navigation and

commerce. The obvious propriety, not to say necessity, of pro-

viding against temptation to place property afloat on the ocean,

lakes or rivers, in a situation of peril, for the fraudulent purpose

of asserting a claim for salvage for its protection and safety, led

to its adoption. It is a rule, therefore, founded in good sense;

and, in all proper cases, should be rigidly enforced. But I do
not perceive its applicability to the case of this libelant. He
was a passenger on another boat, and could have had no agency

in bringing the Pontiac into the position of danger in which it

is averred she was placed. He was under no obligations to

take command of her, or in any way to incur any hazard or

render any aid for her protection or safety. He was requested

to take charge of the boat, with an injunction to save her if pos-
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sible, and without any stipulation as to wages or compensation.

Do not these circumstances take the case out of the operation oi

the rule referred to, excluding a master, in ordinary oases, from

asserting a claim for salvage ? And may not the libelant be

fairly regarded as one who, within the definition before cited,

has virtually proffered and rendered useful service to a boat in

distress, without any pre-existing contract, making the service a

duty ? So far as motive is concerned, the facts do not allow

the presumption that the libelant would voluntarily incur the

responsibility and hazard resulting from his taking the command

of the boat for the trifling pecuniary remuneration he. would be

entitled to as master, at the ordinary rate of wages, for the few

days that he wotdd be employed as such. It is, therefore, con-

sistent with the facts, to suppose that he looked for some com-

pensation for his services beyond the usual pay of a master.

In stating the result of my examination, that under the cir-

cumstances of this case, I do not regard the fact that the libel-

ant was in the position of master at the time the service was

rendered, as excluding him from a claim for salvage, it is proper

I should say that I have reached this conclusion without the aid

of any authorities bearing on the point.- ' In looking into the

few books on maritime law which are accessible to me, I have

found no case reported, or principle settled, which directly

touches the inquiry here involved.

The next point made by the counsel for the respondent is,

that the steamboat Pontiac, at the time the libelant took charge

of her as master, and while he was in command, was not in such

a condition of imminent peril as to be a subject of salvage

service.

It is a well settled principle of maritime law, that " to warrant

a claim of salvage, the danger to the property saved must be

real and imminent. Mere speculative danger is insufficient;

but it need not be such that escape from it by other means was

impossible." Talhott v. Seaman, 1 Cranch E. 1 ; 1 Cond. E. 229.

In looking into the evidence, it is impossible' to resist the con-

clusion that the Pontiac was in great danger, at the time, and

after the libelant took charge of her. Her position, after tho

moving of the ice in the afternoon, has been before noticed. She



186 DISTRICT COURT OF THE UNITED STATES.

The Steamboat Pontiaa

lay with lier stern towards shore, in a crack or opening in the ice

;

her bow out, with a slight angle up stream, her stern being made

fast to a rock on shore, by lines. Several witnesses of long expe-

rience on,the river, and familiar with all its perils, say they con-

sidered it certain the whole mass of ice in the river would be in

motion during the night. They also state there was the strong-

est probability^ amounting, in the opinion of some of them, to a

certainty, that when the ice did start, all the boats in the gorge

would be lost. Some of the witnesses state that the Pontiac,

from her position and her heavy freight, was in the greatest

danger. There was danger—some of the witnesses thought it

inevitable—that the heavy shore ice would press down against

the upper side of the boat and crush her ; or otherwise the lines

with which she was made fast would be broken, and she would

be carried down and wrecked upon Rock Island, a short dis-

tance below. It appears^ too, from the conduct of the passen-

gers on all the boats, that they thought there was the most

imminent danger the boats would be lost during the night.

All left the boats and went ashore, although the night was very

dark, with constant rain, preferring to encounter the discom-

forts of exposure to the inclemencies of the weather—some

without any shelter, and some imperfectly protected by tents—to

remaining on the boats. As many of the officers and crews of

the boats as were not needed for their management, also went on

shore. Mr. Belser, one of the owners of the Pontiac, left her as

already stated, with a charge to the libelant, in taking com-

mand, to save her if possible. Captain "Warden also, on account

of his feeble health, went ashore
;
giving as the reason, that re-

maining on board, in case of accident to the boat, he might be
obliged to take to the water, wliich would, as he thought, en-

danger his life, in his then condition of bodily ailment. Several

witnesses—some of them officers of the Pontiac—state that no
pecuniary consideration would have .induced them to stay on
board during the night.

The event so confidently anticipated in the evening, actually

happened during the night. The whole mass of the gorged ice

moved about three o'clock, threatening all the boats with de-

struction. But one, however, the Dickenson, was seriously in-
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jured. That the Pontiao was not lost, was owing to the fact that

the gorge broke first towards the middle of the river, and did

not carry with it all the heavy shore ice above her.

This summary of the facts in this case shows, I think, conclu-

sively, that the danger to which the Pontiac was exposed during

the night referred to, was not merely speculative, but real and

imminent.

It is true, it is not proved that but for the service and assist-

ance of the libelant the boat would not liave been saved. Yet

there can be no doubt that his taking the command of her under

the circumstances, involved great personal peril to himself; .and

that without his services, the boat and cargo would have been in

much greater danger of being lost. Captain Warden, very justi-

fiably, under the pressure of sickness, left her, as did also Mr. Bel-

ser, one of the owners. The presence of a master, for the proper

management and security of the boat and cargo during the night,

was indispensable ; and the libelant in consenting to take charge

of her, in her condition of peril, and doing all that could be done

for her safety, it seems to me, is not only entitled to the credit

of courageous and meritorious conduct, but to a compensation,

as for a salvage service.

In the United States Digest, Sup. Vol. II, 731, 1 find the doc-

trine asserted, that " in all cases where services are rendered in

saving property in danger of being lost on the high seas, or when

wrecked or stranded on the shore, it is, in the sense of the mari-

time law, a salvage service." The case referred to in the digest

is that of the Centurion, Ware's E. 477. I have not been able

to refer to the reports from which the above citation from the

Digest purports to have been taken. If the principle is truly

stated in the Digest, it is certainly broad enough to embrace the

present as a proper salvage claim.

In reference to the amount of the compensation in salvage

cases, there is no fixed rule. It is always to be determined by

the sound discretion of the court. In the case of the Adventure,

8 Cranch E. 221 ; 3 Cond. R. 93. Mr. Justice Johnson, in deliv-

ering the opinion of the court, says :
" It (the amount to be allowed)

must in every case depend upon peculiar circumstances, such as

peril incurred, labor sustained, value decreed, etc., all of which



188 DISTRICT COURT OF.THE UNITED STj^lTES.

The Steamboat Poatiac.

must be estimated, and weighed by the court that awards the

salvage." Again : " As far as our inquiries have extended, where

a proportion of the thing saved has been awarded, a half has

been the maximum, and an eighth the minimum ; below that, it

is usual to adjudge a compensation in numero.'" The reward

should be such as not only to afford an ample remuneration to

the salvor for the risk of life and property, and for the labor,

privations and hardships encountered, but so liberal as to furnish

a sufficient incentive to similar exertions by others." 1 Conk. Ad.

282 ; 1 Sumner's Rep. 400, 413. " If the property saved is of

great value; or if it was in a condition apparently hopeless, but

for the interposition of the salvors; or if the service was under-

taken with alacrity, and executed with a high degree of skill

and energy ; or if it involved extraordinary peril, or required

severe and exhausting labor, the retribution ought to be propor-

tionally liberal. The opposite of either of these circumstances

ought, consequently, to produce the opposite effect." 1 Conkling's

Ad. 285, and the authorities there cited.

But the claim of this libelant cannot be viewed as of the highest

order of merit, and as entitling him to a high rate of compensa-

tion. His conduct was certainly praiseworthy, and such as to

give him a fair claim to remuneration beyond the ordinary pay of

a master, but there was not the personal risk, exposure, hardship

and labor, nor is there the certainty that the property was

saved through his interposition, that will justify a large allowance

to him as a salvor ; and it may not be improper here to remark,

that in salvage claims arising on the western rivers, the precedents

of courts administering the admiralty law on the ocean, in regard

to the amount of compensation, cannot be safely adopted. In

general the peril of life in cases of disasters on our rivers, afford-

ing a claim for salvage service, is not equal to those resulting

from disasters on the oceen.

Upon the whole view of the case, the court adopt the sugges-

tion of Mr. Justice Johnson, in the case above referred to, and

award a compensation in numero, to the libelant, instead of any

fixed percentage, or proportion of the value of the property.

And this amount is fixed at five hundred doUaxs, to be assessed
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Upon the boat and cargo, according to their yalue at the port of

Cincinnati. '

Upon the question of jurisdiction, the court has only to remark,

that the opinion of the Supreme Court at its last session in tie

case of the Genesee Chief et al. v. Filzhugh ei al., 12 How. Sup.

Court R. 448, is regarded as decisive. The decision in that case

is authoritative in all the courts of the Union. By it the doctrine

is settled, " that the admiralry and maritime jurisdiction granted

to the federal government by the constitution of the United States

is not limited to tide waters, but extend to all public navigable

lakes and rivers, where commerce is carried on between different

states or with a foreign nation."

Ebee B. Warb et al, Owners of the Steamboat Atlantic v.

The Propeller Ogdensburgh and Chamberlain & Craw-

ford, Owners.

District Court of AeUhitecl State?. District of Ohio. InAdrmrdUy.

EON. H. H. LEAVITT, judge.

1. The taaritime law is rigid in its exactions of unrenaitting care and vigilance on

the part of tljose- intrusted with the naTigatiou and safe keeping, of vessels of

every kind, to avoid. a<!(jiden«s ^nd injuries- by pollision. Any negligence, inatten»

tion or want of ^kill,, resultiiig. in injury to others, wiU entitle the sufferer to re-

muneration.

2. Where, in the night tiitie, a steamer like' the Atlantic, of great power and speed,

there being a haze or fog on the lake, making it diflcult to distinguish obijects at

any considerable distance—on a route, and at a point on such route much fre-

quented by vessels and steamers, going at a speed- of fifteen miles an hour, the

second mate and wteelsman being the only offieers on dteek, and they both in the

pilot-house ; hdd, that the Atlantic did not maintain a sufficient loofcout.

3. A competent and vigilant look-out, stationed in the forward part of the vessel,

with an unobstructed view, is indispensable to exempt the steamboat from blame

in case of accident in the night time, while navigating waters on which it is ac-

customed to meet other water craft. Nor is the inside of the wheel-house the

proper place for the stationing of a look-oat.
'

4. In general, it ia the duty of vesaelsj whether propelled by steam or wind, when
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meeting dead ahead, or nearly so, to port helm, and ea<;Ii turn to the right. Ba

if they are passing with berth enough to exclude the possibility of their coming

together, each pursuing their onward course, they are not required to port helm

Porting the helm under such circumstances may be a fault.

6. When steam vessels are approaching each other, and from the darkness or fog,

there is uncertainty as to the course and position of the other, it is the duty of

each instantly to check the speed, and then if necessary to stop and back.

6. When by consent of parties, the answer of the respondent stands as a cross libel,

the court may, if a proper case is made, decree full damages for the respondent

against the libelant.

1. Under Rule 15, of the admiralty, the libelant mayproceed: 1st, against the ship

and master ; 2d, against the ship ; 3d, against the owner alone ; 4th, against the

master alone. A proceeding m rem against the ship, and in personam against the

owner, not being authorized by the rule, is prohibited.

Loihrop, Swayne, Wade S Newberry, for libelants.

Spalding, Stanberry, McNett & Kimball, for respondents.

This was a libel for collision, brought bv the owners of the

steamboat Atlantic, a large, first class passenger steamboat, run-

ning between Buffalo and Detroit, against the propeller Ogdens-

biirgh, a freight boat running from Cleveland through the Wel-

land canal to Ogdensburgh, and against the owners of the boat;

the libel being in personam and in rem. The facts of the case

will be found so much at large in the opinion of the judge, that

it is not necessary to repeat them here. The respondents ex-

cepted to the libel for a misjoinder.
1-

Spalding, in support of the exception, citing 1 Conk. Ad.

§ 880 to 386; 2 Story, 16; 3 Haggard, 114; Supreme Court

Rules in Admiralty, 15 ; Benedict, 215, § 391 ; Schooner Hope,

1 Robinson, jr. 154 ; The Volant, do. 385 ; 5 How. 441 ; Laws
of 1842, U. S. Statutes ; 2 Wood & Minot, 92.

Loihrop, in reply, citing for analogies, 1 Mason, 508 ; 2 Story,

16 ; ditto, 57 ; 2 Story, 81 ; Benedict's Admiralty, §§ 387, 396,

897.

After a full argument, the judge reserved his opinion to be
incorporated in the final decree. The testimony in the case was
then taken, occupying seven days.

On behalf of libelant, the following references were made:
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Abbott on Sliip. 236, mar. p. ; for the Rules of the Trinity, 9 and

10 Stat, of Vict. ; Abb. on Ship. 237 ; Story on Bail. § 611 b;

Schooner Friend and Menai, 1 Wm. Rob. ; The Scioia, Davies'

Rep. 361, 365. There are four classes of circumstances under

which collision may occur. 1. Inevitable accident ; neither party

to blame. 2. Where both parties in fault. 8. Where suffering

party alone is to blame. 4. Where the fault is in the party

doing the damage. The Woodrop Sims, 2 Dodson, 83 ; Story

on Bail. 608 et seq. ; Reeve v. Tlie Constitution, Gilpin Rep. 579
;

1 Conk. Ad. 300, 301, 303 ; Abb. on Ship. 229 ; Brig Rival, 8

Law Reporter, 375 ; Story on Bail. 611 ; 2 Wend. 452 ; 19

Wend. 397 flO How. 584, 605 ; 13 How. 108.

On behalf of respondents, the following references made. 2

Dodson, 83;' 2 Rob. jr. 217; The Emerald, Blatch. Cir. Ct. R.

236 ; The Northern Indiana, Manuscript Decision of Judge Hall
of K Y. 1852 ; Waring v. Clarice, 5 How. 498 ; The JEuropa,

2 Eng. Law and Eq. Rep. 557 ; St. John v. Paine, 10 How.

507 ; The James Walls, 2 Robinson, jr. 270 ; 3 Rob. 75 ; Whar-

ton's Dig. 388 ; 4 McLeaji, 286-9 ; TIi^ Rose, 2 Rob. R. 2

;

The Iron Duke, 2 Rob. jr. 377.

Leavitt, .7.—The libelants aver substantially, that the steam-

boat Atlantic, being of eight hundred tons burthen, with passen-

gers and freight on board, left Buffalo on the evening of the 19th

of August, . 1852, for Detroit, and proceeding on her voyage

across the lake, by the usual and direct route, with all her signal

lights burning and in good condition, about half past two o'clock

on the morning of the 20th of August, off Long Point, on the

Canada shore, was run into with great violence by the propeller

Ogdensburgh, then on her way from Cleveland to the entrance

of the Welland canal ; the said steamboat being struck on her

larboard side, near the forward gangway, and the guard and

hull being so broken that she filled with water, sunk, and was a

total loss to the libelants. It is also averred, that at the time of

said collision, the Ogdensburgh did not have lights burning

and properly displayed, as required by law ; and was not then

steering on the usual and proper route from Cleveland to the

Welland canal ; and that on the approach of the Atlantic, thougli
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clearly visible for at least two miles, the propeller did not stop

ter engine, lessen.her speed, alter her course, or take any other

precaution to avoid a collision. It is also alleged, that the

officers and crew of said steamtoat, as the propeller approached,

first put the helm a-port, and then hard a-port, to get out of the

course of the propeller, and used every e&art to prevent a col-

lision ; but that the propeller, although seeing the light of the

Atlantic at a great distance, did not port her helm or slacken

lier speed, or display lawful signal lights, but was so unskillfuUy

and improperly managed, that she was run nearly at right

angles into and against the Atlantic ; and that the collision re-

sulted from the carelessness, negligence and unskillfulness of the

oflScers and crew of the said propeller ; and that the libelants

have sustained damage thereby to the amoufat of one hundred

thousand dollars.

The answer of Chamberlain and Crawford, claimants of the

Ogdensburgh, which they aver to be a propeller of three hun-

dred and fifty-three tons burthen, sets up in substance, that she

left Cleveland with a beavy freight, about twenty minutes after

twelve o'clock on the afternoon of the 19th of August, 1852,

and proceeded by v/ay of Fairport, towards Ogdensburgh, New
York, the place of her destination, which was to be reached by

means of the Welland canal, in Canada : that about two o'clock

the next morning, steering her proper course, northeast by east,

for the entrance of said canal, the wind being light from the

southwest, and the weather somewhat hazy, her watch on deck

discovered a steamboat light, from two to three points off her

starboard bow and at the supposed distance of three miles : that

keeping on her course at a speed of about seven miles an hour,

her mate ascertained that the light was nearing her, and gave the

signal " to slow " the engine, which was done, and the light still

coming nearer, an order was given to stop : that finding the

boats were in danger of collision, the engine of the propeller was

reversed, and she was backed : that these orders were given with

all possible dispatch, but in spite of all these precautions a col-

lision ensued."

The answer then avers, that by reason of the Atlantic's turning

from her proper course, and continuing with unabated speed
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fifteen miles an hour, in a direction across the bow of the pro-

peller, she fell with all her momentum upon the propeller's stem

wrenching it out of place, and carrying ber half arpund. It is

charged, that the collision was wholly caused by the unparal-

leled recklessness of the persons in command of the Atlantic

;

and that those navigating the propeller managed her according

to the approved rules of lake navigation, and with a due regard

to the safety of both vessels. It is also averred, that the pro-

peller had all her hghts burning, and displayed as required

bylaw. ...
The claimants ask for a decree for the injury sustained by the

propeller as the result of the collision, and by the agreement of

the parties, such a decree is to be rendered in this case, if in the

judgment of the court the claimants are entitled to compensation.

It is also further agreed that the value of the Atlantic was

seventy-five thousand dollars, and is to be so considered by the

court, if it shall be adjudged that the libelants are entitled to a

decree in their favor.

The matters in controversy in this case are indicated by the

foregoing summary statement of the libel and answer.

A great mass of testimony, partly oral and partly in the form

of depositions, has been exhibited to the court, in support of the

opposite claims of the parties, and as usual in investigations

growing out of marine Collisions, there is, in some material

points, great conflict in the testimony. Without noticing the

large portions of the evidence which have no direct bearing on

the points in dispute, I shall refer to that only which forms the

basis of the conclusions to which I have been led.

But before noticing the facts, it will be proper to state some
of the settled doctrines of the maritime law as to collisions.

Lord Stowell, justly distinguished for his eminent ability as an

admiralty judge, classifies the cases in which collisions may occur,

as follows

:

" In the first place a collision may happen without blame be-

ing imputable to either party, as when the loss is occasioned by

a storm, or other vis major. In that case the ipisfortune must

be borne by the party on whom it happens to light ; the other

not being responsible to him in any degree.
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" Secondly, a misfortune of this kind may arise wlien both

parties are to blame, where there has been want of due diligence

or skill on both sides. In such case the rule of law is, that the

loss must be apportioned between them, as having been occa-

sioned by the fault of both of them.

" Thirdly, it may happen by the conduct of the suffering

party only ; and then the rule is, that the sufferer must bear his

own burden.

" Lastly, it may have been the fault of the ship which ran the

, other down ; and in this case, the innocent party would be en-

titled to an entire compensation from the other." 2 Dodson's

Ad. E. 83 ; Abbott on Shipping, 230 marginal paging.

It is clear, from the general phase of the present case, that it

does not fall within the first classification. The disastrous col-

lision under consideration did not happen through an agency

beyond human control. There is a fault resting somewhere ; a

wrongdoer chargeable with want of skill, or inattention to duty.

The libelants insist that they are the losers of their valuable

steamboat and her appendages, by reason of the mismanagement
of the Ogdensburgh. The respondents, on the other hand, insist

not only that they are not to blame, but that they are entitled to

compensation for the injury sustained by them, as the result of

the collision.

To make good their claim to indemnity, the libelants must
show that the collision was caused by the fault of the other

party, and that no censure attaches to those charged with the

management and navigation of their boat. And, if the respond-

ents would show a just ground of claim for remuneration for

their loss, it must appear that they are without fault. I think

there is no foundation for holding that the present is a case of

mutual culpability, calling for an apportionment of the loss be-

tween the parties.

The maritime law is rigid in its exaction of unremitting care
and vigilance on the part of those intrusted with the navigation

and safe keeping of vessels of every kind, to avoid accidents and
injuries by collision. Any negligence, inattention, or want of

skill resulting in injury to others, will entitle the sufferer to re-

muneration.
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These are general and admitted principles toucMng the rights

and liabilities of parties in cases of collision. It is now proper

to inquire what is the result of their application to the facts of

this case.

The facts as exhibited in the evidence of the opposing parties,

are in some essential particulars, widely variant. On the part

of the libelants, the material facts proved maj be summarily

stated as follows. The steamboat Atlantic, the property of the

libelants, being a first class passenger boat on Lake Erie, of the

tonnage before stated, and with an engine of a thousand horse

power, navigated and managed with the usual complement of

ofS.cers and hands, having on boajd, including passengers and

crew, between five and six hundred persons, and furnished with

the lamps and lights required by law and the usages of lake

navigation, left the port of Buffalo about, or a few minutes after

nine o'clock in the evening of the 19th of August last, on her

regular trip to Detroit. It seems according to the usual course

of navigation by steamers between the places named, that Point

au Pelee, putting out from the Canada shore near the upper end

of the lake, is the terminus of a direct line usually pursued ; the

course from BufiTalo to that point bearing southwest by west.

This line of navigation runs within a short distance of Long
Point, on the eastern extremity of which there is a light-house.

This is sixtyeight or seventy miles from Bufialo. On the night

in question, the Atlantic pursued the usual course of steamers,

and came abreast of Long Point light-house about two o'clock.

It was a star-light night, but a haze or smoke hung over the

lake, extending upward from twenty-five to thirty feet, which

rendered it difficult to discover objects involved in it to any con-

siderable distance. The second mate of the boat was on watch

from the time of leaving Buffalo until the collision.

It was the starboard watch, as it was called by mariners, send

belonged properly to the master, who, on this occasion, does

not seem to have been on deck during his entire watch. The
second mate and wheelsman were joined on deck at 12 o'clock

by a passenger who had some experience as a navigator on the

lakes. According to the testimony of these three persons, after

the Atlantic had proceeded about one mile beyond Long Point

VolL 10
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light, a little after two o'clock, they made a light, two white

lights, which the mate took for the lights of a sailing vessel

heading southward. These witnesses agree in the statement,

that the steamer holding on her course southwest by west, made

the lights seen from a half to three-quarters of a point over her

larhoard bow, indicatiDg that the position of the approaching

craft was' a little south of the steamer's course. The lights, when

first seen, in the opinion of one of the witnesses, were about one

mile distant. The steamer kept her course, under a full head of

steam, at a rate of not less than fifteen miles an hour, when it

was ascertained distinctly, that the lights seen belonged to a

propeller steering for Gravelly Bay, through which the entrance

into the Welland canal is reached. The steamer continued to

approach without any diminution of her speed, until within

three or four lengths of the boat from the propeller, when the

order was given to the wheelsman to port his helm, which was

almost immediately succeeded by the order to put the helm hard

a-port. Very soon after, the Atlantic's larboard side just aft

the forward gangway, came violently in contact with the pro-

peller's bow, causing a breach in the steamer's side some seven

feet in width, extending downward below the water line, and

inward nearly to the middle hatch. Without stopping the en-

gine, the order was given to head her to the shore, and after

running between half a mile and a mile, such was the rapid in-

flow of the water, that she sunk at a point where the lake is

twenty-five fathoms deep.

Such is the case very briefly stated as presented by the wit-

nesses for the libelant. On the part of the respondent, the wit-

nesses produced are the master, wheelsman, first mate, clerk,

engineer and fireman on the Ogdensburgh. In the first place,

it may be remarked, that they satisfactorily disprove the allega-

tion in the libel, that the propeller was not furnished with,

and did not display, on the night of the, collision, the red and

green signal lights required by statute. The boat was provi-

ded with these lights and they were suitably displayed and

lighted.

The Ogdensburgh, in addition, had two white globe lights on

her cross-trees, together with several lesser lights. These it is
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in proof, were all lighted, and in good order throughout the

night on which the collision occurred.

It appears that starting off across the lake, from a point a

few miles off Ashtabula, on the southern shore, the propeller was

put on her proper course, northeast by east, for the entrance of

the "Welland canal ; and that, although there had been previ-

ously a slight variation from it, she was on it, when the lights of

the steamer were made, and continued upon it till the collision

happened : that the lights of the Atlantic were first made by the

propeller two and a half points over her starboard bow, and at

the estimated distance of two and a half or three miles : that the

mate having first taken the bearings of the light by the compassj

and seeing that the light opened a few points on the starboard,

had ordered the wheelsman to keep on his course, and imme-
diately thereafter, being uncertain as to the bearings of the steam-

er's lights, gave the order to slow the engine : that after watch-

ing the
. lights closely for a short time, the mate saw the red

signal lights of the steamer, and ascertaining that she was with"

in four or five times her length of the propeller, rang the bell to

stop and back almost simultaneously : that before the order to

slow, the propeller was running at the rate of eight miles an
hour : that after the order to slow, and when the orders to stop

and back were given, her speed had been reduced to about

three miles an hour : that all the orders referred to had been
promptly obeyed, and the propeller brought almost, if not

wholly to a stand : that the Atlantic, without either slowing or

stopping, continued her course towards the propeller, heading,

as the nautical term is, " stem on :" that the mate seeing the col-

lision inevitable, gave the order to starboard the helm, hoping
thereby to receive only a glancing blow, but this movement
produced but little or no effect, as the propeller was stopped, or

nearly so, and of course did not obey her helm. The Atlantic

then struck the bow of the propeller, causing the breach in the

steamer before noticed, and carrying away the lower part of

the propeller's stem, loosing and turning the other part fi-om

its position, unfastening the ends of the planks, and causing

an opening through which the water found its way into the

boat.
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This synopsis of the testimony on both sides, as to the course

and relative positions of the boats, when the lights of each other

were made, their subsequent conduct, and the facts relating to

the collision, will suflce to show the material discrepancies be-

tween the witnesses on either side, and afford some intelligible

land-marks for the court, in settling the rights of the parties.

It will be noticed, that the essential differences between the

parties, consist in the opposite statements of the witnesses, as to

the bearings of the lines, on which the steamer and the pro-

peller neared each other. On the hypothesis of the libelants,

the lights of the propeller were first seen, in seaman's phrase,

nearly dead ahead of the Atlantic, being less than a point over

her larboard bow. Thus meeting, if the Atlantic had exercised

the proper precaution of checking her speed, and porting her

helm, and the propeller had failed to use the proper prudential

measures, a collision being the result, the fault would be charge-

able to the latter. But, pn the lespondents' proo:^- the lights of

the steamer were seen two and a half points over the propeller's

starboard bow, indicating clearly, that she was on her proper
course, north of the steamer's line of travel ; and that by im-

properly porting and hard porting, the steamer had turned too

far north, and carried across the propeller's bows. This latter

supposition, I am obliged, as the case is presented, to adopt. I
have failed to perceive any reason why the statements of the
respondents' witnesses, as to the matters in which they are in
conflict with those of the libelants, should be repudiated. They
are not only more numerous, but for reasons of a higher and
more decisive character,, better entitled to credit.

In this view, how stands the case ? The propeller has done
all that reason, usage or law required. The many experienced
and highly intelligent navigators who have testified as experts,
have declared, with one voice, that every precautionary measure
adopted by her, was sensible and judicious. She did all in her
power to avoid the collision, while she omitted nothing that could
have been done. True, the order given by her mate to star-
board the helm just preceding the collision, was not called for

;

but for the reason before stated, it produced no result, and may
well be designated as an " error," not " a fault."
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In coming to this conclusion, I am not unmindful that it was

urged strenuously in the argument, that by the settled usage of

navigation, as also by the judicial determinations, it is the duty

of vessels, whether propelled by sieam or wind, when meeting

" dead ahead," or nearly so, to port the helm, and each turn to

the right. There can be no"doubt of the existence of this rule,

or of its obligatory nature ; but it must be limited to cases in

which it properly applies. The experts who were questioned

on this subject, agree in stating that if two boats or vessels are

approaching in opposite directions, yet with berth enough to

exclude the possibility of coming together, each pursuing their

onward course, they are not required to port helm. Indeed,

they agree in stating what is clearly obvious, that in the case

supposed, the porting helms would tend rather to bring about,

than avoid collisions. These experts also say, that under the

circumstanees under which the Atlantic and Ogdensburgh ap-

proached, the latter was not required to depart from her course,

and that the Atlantic was wrong in porting her helm, and di-

verging from her track.

It is clear, then, that the libelants have no claim to compen-

sation from the owners of the Ogdensburgh, for the whole or

any part of the loss sustained by them, as a result of this disas-

trous collision. It remains to inquire whether a decree shall

, pass against the libelants for the loss suffered by respondents in

the injury to the propeller.

By agreement of parties, the question whether it is competent

in a proceeding by libel, when the answer, as in this case, as-

serts a claim against the libelant, and prays for a decree accord-

ingly, to treat it as a cross libel, is waived ; and it is stipulated

that a decree may be entered for the owners of the Ogdensburgh,

if, in the opinion of the court, they are entitled to it on the law

and facts of the case. The right to such a decree depends

clearly on the answer to the inquiry, whether their loss is at-

tributable to the sole fault of the libelants' steamer. That the

libelants are great sufferers from the collision, and have chosen

to initiate this proceeding, cannot deprive the owners of the pro-

peller of their claim to compensation, if they are chargeable with

no fault. They are to be viewed precisely as if they were the
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libelant seeking indemnilj for a loss; and if they make out a

good case, are entitled to a decree in their favor.

The inquiry is then presented, whether the facts and the law

applicable to them, show a case of such exclusive culpability on

the part of the Atlantic, as not only to preclude her owners

from any right to compensation, but to make them responsible

for the injury sustained by the Ogdensburgh. This is contended

for by the respondents' counsel, on several grounds.

1. It is insisted that the Atlantic had no sufficient watch on

deck during the night of the collision. The night, as already

noticed, was not dark, but the haze on the lake made it difficult

to distinguish objects at any considerable distance. The route

of the steamer, especially in the vicinity of Long Point Light,

was one much frequented by vessels and steamboats passing

up and down the lake, and to and from points along the southern

shore, by propellers and other crafts carrying on commerce with

the lower lakes through the Welland canal. The Atlantic was

a steamer of great power and of great speed ; and on the night

referred to, was the freighter of between five and six hundred

human beings. These facts are quite sufficient to justify the

conclusion that those intrusted with her management and navi-

gation were called upon for the exercise of great watchfulness

and care.. It seems the only persons on deck having any right-

ful connection with the steamer, from the time she left Buffalo

until the occurrence of the terrible collision which sent her to

the bottom of the lake, and occasioned the loss of some two
hundred lives, were the second mate and the wheelsman. As
before noticed, it was the captain's watch, and the testimony of

the most experienced and reliable experts is, that under the

circumstances of the case, it was wholly improper that the cap-

tain should have intrusted the care of the boat to the sole man-

agement of the second mate—an officer in whom the higher quali-

fications of a navigator are not looked for, and who, in the lan-

guage of a very intelligent expert, is viewed as the mere " drudge"

or assistant of the captain. In point of fact, the second mate, even

if his competency for the station is admitted (which is, at least,

doubtful), did not keep a vigilant look-out, within the require-

ments of the decisions of the highest tribunals of the country. He



DISTEICT OF OHIO-OCTOBER, 1853. 151

The Atlantic and Ogdensburgh.
. i

^

was, by his own statement, in the pilot-house at the time he

made the lights of the propeller, looking from one of the win-

dows ; and did not make these lights till they were about one

mile distant.
'

,

In the case of St. John v. Paine and others, 10 Howard's R.

557, it was said by Judge Nelson, in delivering the opinion of

the court, that "the steamboat was in fault in not keeping, at

the time, a proper look-out on the forward part of the deck ; and

that the failure to descry the schooner at a greater distance than

half a mile ahead, is attributable to this neglect. The pilot-

house in the night, especially if dark, and the view obscured by

douds in the distance, was not the proper place, whether the

windows were up or down. The vie'fr of a look-out stationed

there must necessarily be interrupted." And in the same case,

the court held "that a competent and vigilant look-out, stationed

at the forward part of the vessel, and in a position best adapted

to descry vessels approaching, at the earliest moment, is indis-

pensable to exempt the steamboat from blame in case of accident

in the night time, while navigating waters in which it is accus-

tomed to meet other water craft." And again, the court said:

" There is nothing harsh or unreasonable in this rule ;
and it-s

strict observance and enforcement will be found as beneficial to

the interests of the owner as to the safety of navigation."

In the case of the Propeller Genesee Chief v. Fitzhugh and

others, 12 Howard Rep. 443
; 9 Western Law Journal, 391 ; in

giving the opinion of the court. Chief Justice Taney says :
" It

is the duty of every steamboat traversing waters where sailing

vessels are often met with, to have a trustworthy and constant

look-out besides the helmsman. It is impossible for him to

steer the vessel, and keep the proper watch, in his wheel-house.

His position is unfavorable to it, and he cannot safely leave hit.

wheel to give notice, if it becomes necessary to check suddenly

the speed of the boat. And whenever a collision happens with

a sailing vessel, and it appears that there was no other look-out

than a helmsman, or that such look-out was not stationed in a

proper place, or was not actively and vigilantly employed in his

duty, it must be regarded as prima facie evidence that it was

occasioned by her fault."
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In a, fecent case in admiralty, agaipst the steamboat Northern

Indiana, a passenger boat on Lake Erie, decided by Judge

Hall, of the District Court of the United States for the northern

district of New York, it was hel^ that the mate alone, while the

officer of the deck, though in all respects competent to the duty,

did not constitute a sufficient look-out, within the requirements

of the decisions of the Supreme Court of the United States, re-

fbrred to. The judge remarks that "the mate was the officer of

the deck, holding the temporary command of the vessel, and

liable to be continually called to the discharge of duties incon-

sistent with the keeping of a constant and vigilant watch, and

ought not to have been relied on for that purpose."

In England the rules ptescribed by the courts in regard to

look-outs, are more stringent than in the United States. A case is

reported in Volume II Eng. Law and Equity R. 557, in which

tlie Europa, one of the Atlantic steamers, was condemned for an

injury to a sailing vessel occurring during a thick fog, on the

route of steam travel between the United States and England,

on the ground of the insufficiency of her look-out ; when the

proof was that there was an officer stationed on the bridge, a

quarter master on the toprgallant forecastle, ajiother quarter

master at the con, besides one at the wheel,

I cannot hesitate to say, in view of these authorities, that the

Atlantic did not maintain a sufficient look-out on the night of

the collision.

2. In the next place, it is urged that the steamer was guilty of

a great error in porting, and then hard porting her helm, thereby

running across the bows of the propeller so as to make the col-

lision an almost certain result. It has been before stated, that

in the relative positions and courses of the two vessels, and the

time the lights of each were made by the other, there was no ob-

ligation on the propeller to port her helm. From the width of

the berth between the two boats, if each had its course, there

could by no possibility have been a collision. They would have
passed at a distance probably not less than a mile apart. The
law, therefore, requiring vessels and boats approaching on ths

same or near the same line, to port their helms, as already re-

marked, does not apply. And it was palpably wrong in the
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steamer, and necessarily attended witk danger, to port Her helm,

and diverge from her course, especially without checking her

speed. The movement indicated ^eat want Of skill and judg-

ment in navigation. The steamer should have given way, as the

nautical phrase is, and have passed under .the stern of the pro-

peller. 2 Eobinson, jr. 5,

3. But another fault, very much insisted on by the advocates

of the respondents, was the omission of the mate to check the

speed of the Atlantic. There is no pretence that any order to

that effect was given, or that in fact the velocity of the boat was

at any time checked. This gross dereliction of duty of the

mate of the Atlantic, if chargeable with no other, would, under

the circumstances of this case, make the boat responsible for all

the consequences which followed. It is entirely without excuse

or palliation. It is proved that the boat at the time of making

the propeller's lights, was going forward under high steam pres-

sure, and her rate of travel was not less than fifteen miles an

hour. Her niate says, 'that from the haze on the lake, he did

not see the propeller's lights till within about a mile of her, and

coHcluded when fipst seen, they were on a sailing vessel going

south. Yet, notwithstanding the difficulty of vision, and the

uncertainty that existed as to the character of the craft, and the

direction of her course, her light seen, as he says, less than one

point over the steamer's larboard bow, he pressed on with crim-

inal recklessness, and without the least reduction of her dan-

gerous speed. Tbe numerous experts who have testified in this

case, as well those called for the libelants, as for the respond-

ents, agree in saying, it was the obvious duty of the Atlantic's

mate, when the propeller's lights were first made, if, after notic-

ing their bearing, there was the least uncertainty as to their

position and motion, instantly to check the speed of the steamer,

and then, if necessary, to stop and back. They agree also in

saying, if this course had been pursued, there was not a possi-

bility that a collision could have happened. The propeller pur-

suing her course northeast by east, would have passed beyond

the reach of the steamer, and the frightful calamity that took

place would have been avoided. And it is amazing that a course

so plais and safe had not suggested itself to the mate. That in-
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Stead of this, he should have crowded the helm hard a-port and

with unchecked velocity, turned a steamer almost across the

path of the propdler, imports a recklessness and stupidity that

argue badly for his fitness for the truly responsible position he oc-

cupied.

It was not deemed necessary to notice specially the judicial

decisions, both in England and in this country, enforcing rigidly

the obligations and duties of those connected with steam navi-

gation. Many of these were presented and ably commented

upon by the advocates of the respondents in the argument of

this case. In addition to those noticed in the previous part of

this opinion, many others were adduced of pertinent application

to this subject. Among them the following are noted: The

Europa, 2 English Law and Equity E. 557 ; Genesee Chief, 12

How. 443, 9 "Western Law Journal, 391; The Rose, 2 Robinson,

jr. 1 ; The Virgil, 2 Hazard, 356 ; Davies' Rep. Maine, 197,

Whart. Dig. 1852, Sup. 388.

The general tendency of these authorilies is to enforce the

duty of great caution and unremitting vigilance, on the part of

those engaged in the navigation of vessels propelled by steam.

The obligation of lessening the speed of steamboats, under all

circumstances, when unchecked may be supposed to be danger-

ous, is especially enjoined. And there can be no question that

the preservation of human life, as well as of property, demands
at this day, when there is such a disposition to sacrifice every-

thing to rapidity of movement, that owners and managers of

steamboats should be held to a most rigid accountability.

I cannot well conceive of a case calling more urgently for the
application of these principles than the one under consideration.

The calamity which has befallen the ill fated Atlantic, putting
in the most imminent peril the lives of upward of five hundred
persons, and attended with the actual loss of more than two
hundred, has resulted from an insaue neglect of duty in not
checking her rapid speed at the proper time, and a desire to
n:ake headway at all hazards. And it is certainly a somewhat
singular feature of this case, that her owners responsible morally
and legally, for the misconduct and incompetency of the officers

and agent whom they had placed in charge of their boat, should
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ask remuneration for a loss arising clearly from their reckless-

ness or unskillfulness. As to the master of the Atlantic, some

conclusion may be drawn in relation to his professional charac-

ter and qualifications, from the fact that, although it was his

watch, it does not appear that he was on deck from the time the

boat left Buffalo till he was roused from his slumber by the

fatal collision ; and afterwards was distinguished for his " mas-

terly inactivity," in everything but the carrying out of measures

to save his own life. The second mate,, who was invested with

the sole management and command of the boat, and to whom
was committed the safe keeping of more than five hundred

persons, was not qualified for his trust, as is apparent from the

facts already noticed. In a word, it is impossible to review the

incidents of that sad catastrophe without a painful impression

that those occupying official stations on the Atlantic, were

grossly deficient, not only in professional skill and intelligence,

but in the higher moral powers of trustworthy navigators.

Under the belief that the foregoing views sufficiently indicate

the grounds on which it is designed to place the decision of this

case, I forbear to notice some other points made in the argu-

ments. In my judgment, the libelants on the law and the facts,

are not entitled to a decree, either for the whole, or any part of

the value of the steamer Atlantic ; and the respondents have a

just claim to compensation for the injury sustained by the Og-

densburgh, arising from the faulty management of the Atlantic.

The amount of this injury, by agreement of parties, is three

thousand dollars ; for which sum I decree against the libelants,

with costs.

In connection with this case, a preliminary question of admi-

ralty practice is presented by the first article of the respondents'

answer, as matter exceptive to the libel, which is stated as fol-

lows :

" That the libelants have improperly joined a proceeding in

rem against the propeller Ogdensburgh, with a proceeding in

personam against the respondents as her owners."

I This point was argued fully before the hearing, and reserved

for further consideration. Its decision now is no way material

to these parties, as the court has decreed in favor of the respond-
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ents on the merits. It may be desirable, however, that the

views of the court on the point raised should be known, that the

practice hereafter may conform to them.

After an examination of the authorities cited, in connection

with rule 15, of the rules adopted by the Supreme Court of the

United States, for the practice of the admiralty courts ofthe Union,

I am satisfied that the joinder in the same libel of a proceeding

in rem, against the ship, and in personam against the owner, in

an action for damages by collision, is not admissible. In one

case, before Judge Stoet, prior to the adoption of the rules of

the Supreme Court, he expressed himself strongly against the

propriety of such a joinder.

The case referred to is The Oitizms^ Banh v. The Nantucket

Btmmhoat Compot^y, 2 Story's Rep. 57. In the opinion delivered

by Judge Story in that case, he remarks :
" In the course of the

argument, it has been intimated that in libels of this sort, the

proceeding might be properly instituted, both in rem against the

steamboat, and in personam, against the owner and master there-

of. I ventured at that time, to say, that I knew of no principle

or authority, in the general jurisprudence of courts of admiralty,

which would justify such joinder of proceedings, so very differ-

ent in their nature and character and decretal effect. On the

contrary, in this court, every proceeding of this sort has been

constantly discountenanced, as irregular and improper." Again,

the judge says : " In cases of collision the injured party may
proceed in rem or in personam, or successively in each way, until

he has full satisfaction. But I do not understand how the pro-

ceedings can be blended in one libel."

The case referred to was before Judge Story in 1841. At

the January term,' 1845, the Supreme Court, in pursuance of ex-

press authority conferred by act of Congress, prescribed the rules

of admiralty practice. Rule" 15 is as follows: " In all suits for

damages by collision, the libelant may proceed against the ship

and master, or against the ship, or against the owner alone, or

the master alone in personam.^^

There seems to be no room for doubt as to the true construc-

tion of this rule. It is understood these admiralty rules were

drafted by Judge Stoby ; and the rule above quoted, was de-
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signed to carry out his views of the correct practice, as very

clearly stated in the foregoing extract from his opinion. The

rule provides specifically how the party msiy be proceeded

against for an injury by collision. It may be : 1st, against the

ship and master ; 2d, against the ship ; 3d, against the owner

alone ; 4th, against the master alone in personam. Clearly a

proceeding in rem against the ship, and iv personam against the

owner, not being authorized by this rule, is prohibited.

The rule quoted was thus understood and construed by the

late Judge Woodbuey. In 2 Woodbury & Minot's Rep. 92, in

delivering the opinion of the court he says : "The other objec-

tion is the misjoinder of the vessels and the owners in the same

libel. This involves a proceeding in personam and in rem, in

the same case, and contravenes the settled rules of admiralty

proceedings." He refers to' rule 15, before cited, and also the

17th rule, as sustaining his views. Judge Conkling, in his

work on admiralty Vol. II, 380 et seq., after discussing the ques-

tion, whether before the adoption of the rules of the Supreme

Court, a proceeding in rem and in personam could be joided,

holds, that the practice, if it was before allowable, is abolished

by rule 15.

I see no reason to doubt the conclusiou, that at least, in suits

for collision, it was the intention of the Supreme Court to direct

what proceedings were admissible ; and in pointing out the

course which they regarded as proper, to prohibit all others.

The exception to the libel is therefore sustained, and the libel-

ants have leave to amend.

Note.—This case was taken by appeal to the Circuit Court for the district of

Ohio. At the November term, 1 85G, Judge M'Lean reversed this decree, and finding

both vessels in fault, decreed each to pay a moiety of the damages. The opinion of

Judge McLean will probably be pubhshed in 7 McLean. From the decree of the

Circuit Court, both parties appealed to the Supreme Court at Washington. The
cause will probably be heard at the December term, 1857.

—

Ediiob.
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M. E. Lucas, Owner of Steamboat Fanny Fern v. The
Steamboat Thomas Swann.

District (hurt of the United States. District of Ohio. In Admiralty,

HON. H. H. LEAVITT, JUDGE.

1. A libelant claiming damages on the ground of a collision with another boat, mnst

make it appear that there was no want of ordinary care and skill, In the manage-

ment of his boat, and that the injury for which he claims compensation, resulted

from the sole fault of the other boat. But the faulty management of one boat,

will not excuse the want of proper care and skill in the other.

2. A case of damage resulting from inevitable accident, is defined to be " that which

a party charged with the offence could not possibly prevent, by the exercise of

ordinary care, caution and skill."

3. There is no ground for the conclusion in this case, that the injury was unavoida-

ble ; but on the contrary, it is a case of mixed or mutual fault.

4. But to constitute a proper basis for a decree apportioning the damages equMly to

each boat, as in a case of mixed or mutual fault, the evidence must enable the

court to find the specific faults of each, from which the injury resulted.

5. If the court is satisfied that both boats were in fault, and yet, from the conflict in

the evidence, cannot find, with reasonable certainty, the specific faults of each, it

constitutes a case of inscrutable fault ; and, in such case, in accordance with the

law as settled in the United States, a decree for the equal apportiormient of the

damages resulting from the injury may be entered.

6. The present is adjudged to be such a case, and a decree is entered in accordance

with the principle stated.

Walker, Kebler & Force, for libelants.

T. D. Lincoln, for respondents.

Leavitt, J.—This is a case in admiralty, brought by the li-

. belants, as owhers of the steamboat " Fanny Fern," to obtain

compensation for an injury to that boat, by a collision with the

steamboat " Thomas Swann," of which the respondents are the

owners.

This collision occurred a little- after 4 o'clock in the morning
of the 28th of February, 1854, on the Ohio river, some ten or

twelve miles below Wheeling, in the channel between Little
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Grave Creek Bar and the Ohio shore, near the head of the bar^

and at the distance of something xipwards of one hundred yards

from that shore. The Fern waa a stern-wheel boat of about four

hundred and fifty tons burden ; the Swann is a side-wheel boat,

of the largest class of Ohio packet boats, and was, at the time

of the collision, one of the boats of the Union line, from Louis-

ville to.Wheeling.

The libelants allege, that as the result of the collision, their

boat immediately sunk in fourteen feet of water ; and they claim,

damages for the full value of the boat, as being a total loss.

They also allege, that the injury to the Fern was caused solely

by the fault and misconduct of those having charge of the re-

spondents' boat ; and set forth as the foundation of their claim

for indemnity, that the Fern was descending the river, in the

proper and usual place of a descending boat, a short distance

above the head of the Grave Creek Bar, and that her pilot, notic-

ing the lights of a boat coming up near the Ohio shore, and hav-

ing no signal from her, when the boats were within from a quar-

ter to less than a half a mile of each other, gave two taps of the

large bell of the Fern, thereby indicating his wish to take the

left-hand side of the channel. The ascending boat proved to be

the Swann ; and the libelants aver, that she made no response

to the Fern's bell, and that the Fern continued her course down,

in her proper place, when her pilot, seeing the Swann veering

across the channel, towards the Virginia side, promptly gave

the order fot stopping and backing : that the boat was stopped

and backed, and every precaution used to prevent a collision

;

but that the Swann, wrongfully pursuing her course across the

channel, struck the Fern nearly at right angles, on the starboard

side, near the foot of the stairs, about fi.fteen feet from the bow
of the boat, cutting her about two-thirds through, and causing

her to go down in less than one minute.

The respondents, on the other hand, deny that there was any

fault or misconduct on the part of those having charge of their

boat ; and insist that the Fern, before entering the channel be-

tween the bar and the shore, was not in the proper place of a

descending boat, being not more than thirty yards from the

Ohio shore, and so near thereto, that in the line of vision from
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the pilot-house of the Swann, the lights of the Fern were so

blended with the lights on shore at that point, that they could

not be distinguished ; and that from this cause the pilot of the

Swann did not know, and had no reason to suppose, that a boat

was coming down, till the bell of the Fern was heard, at which

time the boats were not more than two hundred or two hundred

and fifty yards apart ; and that instantly, on being apprised that

a boat was coming down, the pilot of the Swann gave one tap

of the large bell, to indicate that he could not take the Ohio side

of the channel, and almost simultaneously rang the bells for

stopping and backing. The respondents also insist that, when
the Fern's bell was heard, the Swann was in the proper place of

an ascending boat of her size, at that stage of water, following

the channel, and slightly quartering towards the Virginia shore

;

and that the Fern, being close to the Ohio shore, and with every

facility for passing the Swann on that side, had no right to sig-

nal for the Virginia side ; and that the Fern improperly attempted

to cross the channel, and was nearly at right angles with it, when
the boats came together. And they insist also, that having

made the attempt to cross, she was wrong in stopping and back-

ing ; and that the collision was the result of this improper

navigation, and not of any faulty conduct on the part of the

Swann.

It may be noticed here, as one of the facts about which there

is no contradiction in the evidence, that the Swann struck the

Fern at an angle of about 72° with her stem ; and that she sunk
near the head of the bar, about one hundred yards from the Ohio
shore : her stern being in deep water, and very near the line of

navigation usually followed by both ascending and descending

boats at that point.

'J'his brief outline presents the nature of the controversy

between these parties. Their theories and assumptions, both in

the pleadings and by the evidence, are in direct conflict; and, it

may be added, both cannot be sustained. The libelants claim that

their boat was without fault, and, therefore, that the respondents

are answerable for the whole damage she has suffered from the
collision^ while the respondents claim that the injury to the
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Fern was not occasioned by any fault on their part, but is charge-

able solely to her mismanagement.

The evidence affords no ground for any unfavorable presump-

tion against either of the parties, for any failure to comply with

the requirements of the act of Congress of 1852. Whatever ol

contradiction there may be in the proofs in other respects, it sat-

isfactorily appears that each of the boats was provided with the

requisite signal lights, and that they were in good order at the

time of the collision ; and also that each was manned with the

usual and necessary number of men and officers. And it is

specially worthy of notice here, that the proof is ample, on both

sides, to show that the pilot of each boat on duty at the time of

the collision was, in all respects, trustworthy, and well qualified

for the duties of his station.

With a view to some proper basis for a decree in this case, I

have carefully read and reflected on the great mass of evidence

presented on the hearing, partly oral, but mostly in the form of

depositions. In this effort, I have encountered great difficulties,

arising from the discrepant and contradictory character of the

evidence, for and against the opposite claims of the parties. It

is impossible, by any mental process, or upon any known principle

of estimating the preponderance of evidence, to decide with even

reasonable certainty, in what direction the scale should incline.

With equally favorable opportunities of witnessing the occur-

rences to which they testify, and with the presumption that

the witnesses on either side are equally intelligent, truthful and

credible, it would seem to be an arbitrary exercise of the dis-

cretion of a judge, to reject the testimony given by one party

and accredit that given by the other.

To show the difficulty, if not the ntter impossibility, of sus-

taining the hypothesis of either of these parties, it is only neces-

sary to state some of the essential features or aspects of the case,

in regard to which the evidence is in direct and irreconcilable

conflict. And first, it is a conceded fact in the case, that the

signal bell of the Fern, the descending boat, was first sounded

;

but as to the relative position of the boats, when the bell was
tapped, and when the pilot of the Swann was apprised that a

boat was approaching, the testimony of the parties is essentially

Vol. L 11
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variant. The witnesses for the libelants testify "that the 'Fern, dit

that point, was in the proper plaiie of a doWn-going boat, some

one hundted arid thirty yards out from the Ohio shore, and

nearly on a line with the inner side of the bar. On the other

hand, the respondents' witnesses testify, thdt when the bell df

the Fern was first tapped, she was so near to the Ohio shore,

that her lights were blended with, and could not be distinguished

from, lights along the shore ; thus rendering it inipossiblc for

the pilot of the Swann to know that a boat was tooming down,

tmtil her bell was heard ; and also excluding the descending

boat from the right 6f choosing the outer or Virginia side of the

channel, and making it ialtogether wrong in her to ctoss the

channel, for the purpose of getting on that side. And the eyi-

dence is not less conflicting, in reference to the position of the

Swann, the ascending boat, at the point where she was first seen

by the pilot of the Fern. On one side, the proof is, the Swann
was coming up the Ohio shore ; on the other, that she was out

in the channel, quartering to the Virginia side. And as to the

distance between the boats when the Fern was first seen by the

pilot of the other boat, a point of vital importance inthe decision

of the case, the evidence is very discrepant;. The pilot of the

Fern swears the distance was near a half a inile, and other wit-

nesses for the libelants state it a;s up'tvards of a quarter of a mile;

while for the respondents it is proved it did not exceed two hun-

dred and fifty yards, and in the opinion of One witness, was nOt

more than one hundred and fifty yards. There is also a direct

contradiction between the testimony of the parties as to the

course of the two boats, and their position at the time they came

together. The libelants' witnesses swear the "Fern was running

Straight down the river, up to the time when the pilot tapped

her bell, and was then turned slightly across towards the Vir-

ginia side; whereas the respondents' witnesses say she was run-

ning nearly square across the river, and was struck by the

Swann almost at right angles. And there is 'the same conflict

in reference to the position of the latter boat. The witriesses for

the libelants prove that the Swann turned Out from the Ohio

shore and was pointed across the dhanhel, towards the Vii^nia

shore, when the Collision took place. The witnesses on the othSr
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si'de sayiber course was not changed from the time'tbe Fern was

seen, and was but slightly inclined 'towards the Virginia shore.

Andagain, while the witnesses on one side state positively that

the'Swann ran into 'tbe"Fern, those on the other are equally clear

that'it was the Fern thatstruek tbe Swann.

These-are some df the points in reference to which the evi-

dence is conflicting, to an extent that makes it difficult to come

to a conclusion for or against either of the parties. The libel-

ai)ts,'as the result of 'this unfortunate collision, are'the sole suf-

ferers, no injury 'having 'been sustained by the Other boat; and,

as already stated, they claim indemnity for the whole amount of

the injury they have sustained. They are entitled to a decree

for this, only on making -proof that the injury resulted from the

faiilt of'those having <iharge of the respondents' boat, and that

there was' no want Of ordinary care or skill on the part of the

libelants, to prevent the collision. On the other 'hand, it is a,

well settled principle of maritime law, that the fault of one boat

or vessel will not excuse any want of care, diligence or skill in

another. Now, if the court was at liberty to regard the evi-

dence for the libelants, to the exclusion df that offered by the

Oth'er party, there couldbe no hesitation in decreeing indemnity

for^ the fuir amount of the injury. That evidence proves the

respondents' boat to 'have been in fault, without any blame im-

putable to ' the libelants. ;But, if the evidence of the respond-

ents is received and accredited without regard to that adduced

by the libelants, the fault would rest upon the' boat of the latter
;

'and, the result would be a decree dismissing the libel, at the

costs of the libelants. 'But for the reasons stated, I am unable

satisfactorily to -come to either of these conclusions, or enter a

decree upon either of the grounds indicated.

Without thinking it necessary, in' the view I take of this case,

to eater minutely into the-examination of the evidence presented

on both sides,' I am prepared to state,, as the conclusion of my
mind,' that the collision in controversy was not the result of

inevitable or unavoidable accident. This is defined to be, "that

whieh a party charged with an offence couM not possibly pre-

vent, by the -exercise 6f ordinary care, caution and maritime

skill." 2 Dods. S3 ;
' 2 Wm. Rob. 205 ; Fland«s on Mar. Law,
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298. It is not a reasonable supposition, that the injury sus-

tained by the libelants' boat could have been inflicted, without

some fault, and as the mere result of unavoidable necessity.

There was, at the time of this occurrence, not less than twelve

feet water in the channel of the river, and it was then rising.

At the place where the Fern sunk, near the outer edge of the

upper part of Grave Creek Bar, there was a depth of fourteen feet.

There was deep water the whole width of the channel between

the edge of the bar and the Ohio shore, which, at that stage of

water, was from one hundred to one hundred and twenty yards

wide ; and even upon the bar itself there was six feet water. There

was then ample room for these boats to have passed, without

coming in contact. And moreover, there is no disagreement in

the statements of the witnesses, that the night was calm, and

although somewhat cloudy, not so dark as to render navigation

difficult or dangerous. With these facts in view, there would

seem to be no difficulty in reaching the conclusion, that there

was a censurable want of care, caution or skill, in the manage-

ment of these boats ; and that the injury cannot be fairly placed

to the account of inevitable accident.

It follows from this conclusion, that if this is a case warrant-

ing a decree of indemnity, it must be regarded either as one of

mixed or mutual fault, or inscrutable fault If it be a case be-

longing to the first of these classes, by the well settled princi-

ples of the maritime law—differing in this respect from the com-

mon law—the decree must be for an equal apportionment of the

injury sustained, between the two boats, with such order in

respect to costs, as the court may deem equitable. While I do

not affirm that such a decree might not be justified in this case,

there would seem to be an objection to such a disposition of it.

As I understand the maritime law, the court not only must find,

as a basis of such decree, that the blame is imputable to both

parties, but must find specifically the faulty acts of each, to

which the injury is to be charged. As already intimated, it

may be well doubted, whether the most searching analysis of

the evidence would result in a satisfactory conclusion as to the

precise acts which were the direct cause of the collision. The
contradictory character of the evidence involves the facts of this
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case in great doubt, and renders it extremely difficult to attain

such a result with reasonable certainty. Nearly every fact

stated by the witnesses, imputing censure in the management of

either of the boats, is so far impugned by opposing evidence, as

to create doubt and uncertainty. In this state of the case, the

court would scarcely be justified in assuming a theory, which

could only be maintained by arbitrarily repudiating the evi-

dence on one side, and accrediting that offered by the other.

For the reasons which will be stated hereafter, there is no ne-

cessity for a resort to this desperate expedient, to attain the ends

of justice in this case.

It is true, there is one exception to the remark just made,

that nearly every material fact implicating either boat is con-

tradicted by opposing testimony. It has not escaped the atten-

tion of the court, that the evidence shows conclusively, that the

Swann, as the ascending boat, failed to give the first tap of the bell,

as required under certain circumstances, by the rules of the board

of supervising inspectors, adopted pursuant to the steamboat law

of 1852. This act of Congress confers on this board ample au-

thority to adopt such rules ; and they are obligatory in cases to

which they fairly apply. And a violation of any of these rules,

resulting in disaster, raises a presumption of culpability,. which

can only be removed by proof that the collision is attribu-

table to some other cause. The rule referred to requires the

pilot of an ascending boat, " so soon as the other boat shall be

in sight and hearing, to sound his bell," etc. But if, with ordi-

nary diligence, the descending boat is not seen or heard in time

to enable the pilot to comply with the rule, no censure can

attach for not doing so. It would seem from the evidence of

the respondents, that the Fern, from the fact that she was too

near the Ohio shore, and from the impossibility of distinguish-

ing her lights from those on the shore, was not seen and known

to be a steamboat, until her bell was heard by the pilot of the

Swann. This fact would excuse the pilot for not complying

with the rule referred to. In reference to some other require-

ments contained in these rules, which have been noticed in the

argument, I have only to say, that I doubt their application to

the then state of the river, and the circumstances in which these
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boats were placed, immediately preceding the collision. There

was not only a wide channel between the Ohio shore and the

bar, but in point of fact, there was. water enough on the bar

itself, for either of the boats to have passed over it Without

further remarks on this point, I have only to say; in reference

to the rules referred to, that theymust be construed in subordi-

nation to the paramount rule of navigation, that a. collision must

always be avoided if possible ;, and an injury inflicted, will not

be justified, unless inevitable, on the ground- that the injured

boat had violated a prescribed rule.

But I do not propose to enter into an elaborate incLuiry,

\0hether this is a case of mixed or mutual fiiult^ justifying a

.

decree on that basis. In my judgment, there are, as before inti-

mated, obstacles in the way of entering such- a. decree in, this

case. And as it may be disposed of on another principle,; ac?

cording, as I think, with strict justice and the doctrines of the

maritime law, I prefer to place it on thai ground. In its results,

so far as the interests of these parties are- concerned,, the decree

which I propose to enter, foB an equal apportioinment of the loss

sGStained by the collision, is the same as if based on the finding

of mixed fault.

As already intimated,,! cannot, upon- the evidence befca'e me,
with any reliable certainty, adopt the conclusion that the injury

suffered by the libelants arose from the sole fault of those in

charge of the respondents' boat; nor can I find the reverse of
this proposition to be satisfactorily established, and thus hold
that the respondents are absolved from all liability for the injury

sustained. It is equally clear, for reasons before adverted to, that

this injury cannot be fairly charged to inevitable accident. It is

afair deduction, from the faets befoEethe court,, that the cause
of this collisio;i is: to be found in the faulty management of one
or both of these boats.- And I have no hesitation in concluding
that, in the excitement produced by the occasion, the pilots (i
both were in fault. This is a reasonable implication from all

the circumstances involved in the transaction. And yet, from
the conflict in the evidence, as befoue remarked, it is difficult, if

Eot impossible, to determine to what direct and specific acts the
collision is to be attributed. And this, as I understand the
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maritime law, makes.it a case o£ damage or loss, arising from a

qause that is inscrutable. It is not, of course, to be inferred from

this, that any doubt exists that the immediate cause of the in-

jury to the Fern, was tbe collision between tlie boats; but it

implies that. the causes wbicli, led to. this result are involved in

obscurity and doubt.

In this vievy. it only remains to, inquire what decree snail be

made in this case. This is the only occasion on, which this

point has been before this court, and I confess, tbat from my
limited experience in the administratioQ of maritime law, I enter

upon its consideration with some be^itancy, and with great

reason to disti-ust the conclusion to which I might be led, unaided

by the light which, others have thrown upon the subject.

It is insisted by the counsel for the respondents, that the

maritime law gives no redress for an injury resulting from tbe

collision of boats or vessels,, unless the court can find from the

evidence that it was the result of the sole fault of one ; or that

it was mixed or mutual fault. This ground supposes that there

can be no decree for an apportionment of the loss, if, for any

reason, the cause of the injury is inscrutahlej or left in such

doubt that there can be no satisfactory finding of specific facts.

The English admiralty decisions referred to by counsel would

seem to' sustain this position. They certainly/show, that where

the cause of the injury is inscrutable, and the proof does not

implicate either of the parties as in fault, there can be no decree

for an apportionment of the loss. I do not think they establish

it as the law in England, that where there is reason to conclude

one or both parties were in fault, but the evidence leaves it un-

certain which, that no decree can be rendered for a contribution

by moieties. I do not, however, propose a critical examination

of these cases, aa I consider the question referred, to as satisfac-

torily settled in this country.

In his commentaries on Bailments, §§ 609, 610, .Judge Stoky
discusses this question, and maintains the right and expediency

of dividing the losSj as between colliding vessels, where the fault

is inscrutable. His language is: "Another case has been put

by a learned commentitor on commercial law. It is, where

there has been some fault or neglect, but on which side the
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blame lies is inscrutable, or is left by the evidence in a state of

uncertainty. In sucb a case, many of the maritime states of

continental Europe have adopted the rule to apportion the loss

between the vessels." The writer referred to by Judge Stoet

is Mr. Bell, whose commentaries on the laws of Scotland have

given him a distinguished reputation as a jurist. And in refer-

ence to the doctrine asserted by this author, Judge Story

remarks, that "if the question be still open for controversy,

there is great cogency in the reasoning of Mr. Bell, in favor

of adopting the rule of apportioning the loss between the

parties. Many learned jurists have supported the justice

and equity of such a rule; and it especially has the strong

aid of Pothier, and Valin, and Emerigon." In a note ap-

pended to the section before cited, Judge Story has inserted

the argument of Mr. Bell in the maintenance of his views, the

force and clearness of which certainly entitle it to the highest

consideration.

I am not informed whether the doctrine, thus approvingly

referred to by Judge Story, has been distinctly asserted by him

in any case calling for its judicial recognition. But another

learned American judge, eminent for his profound research in

the doctrines of the maritime law, and his able and judicious ad-

ministration of that law, holds the rule for the apportionment of

damages, in cases of an injury by eoUision, where the fault

is uncertain or inscrutable, as indisputable, in ike United

States. In the case of the Sctoia, reported in Davies' Re-

ports, 369, Judge Ware, the learned judge of the United

States for the district of Maine, says :
" This rule in admiralty

—

a contribution by moieties—seems to prevail in three cases

:

first, where there has been no fault on either side ; second, where

there may have been fault, but it is uncertain on which side it

lies ; and third, where there has been fault cb both sides." In

the syllabus of this case, the point is stated thus:—" But if it

—

the collision—happens without fault in either party, or if there

was fault, and it cannot be ascertained which vessel was in

fault, or if both were in fault, then the damage and loss are

divided between them, in equal shares."

I may be permitted to remark, though I have not seen the re-
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ported cases, that I am informed that since the decision in the

case of the Scioia, before referred to, Judge Ware has asserted

the same principle in other cases. To what extent other Ameri-

can judges have affirmed it, I have not the means of informa-

tion. But having the high sanction of Stoey and Ware—both

known as able exponents of the maritime law—and sustained,

too, by the most distinguished jurists of continental Europe, I

have no hesitancy in applying it to the case before the court.

A late elementary writer on maritime law in this country,

of high reputation for accuracy and learning, affirms, that

" without question, the doctrine above stated is the American

law on this subject." This writer says :
" Where the collision is

evidently the result of error, neglect, or want of precaution,

which error, neglect, or want of precaution is not directly

traceable to either party, but is inscrutable, or left by the evi-

dence in a state of uncertainty, there the rule of the maritime

law is, that the loss must be apportioned between the parties, in

equal moieties." Flanders on Mar. Law, 296. This writer ad-

mits that a different rule prevails in England, but very justly

remarks " that the rule adopted in England does not necessarily

determine the law for us, in the United States. And accord-

ingly, we find that the courts of admiralty in this country

adhere to the rule of the ancient maritime law." Ibid, 298.

Adopting this view of the law, and satisfied that the applica-

tion of the principle adverted to meets the real equity of the case,

I shall decree an equal apportionment of the loss between the

parties. As already stated, the contradictory and irreconcilable

character of the evidence leaves the mind in doubt and uncer-

tainty, as to some of the important facts in the case ; but there

is a satisfactory ground for the conclusion that both the colliding

boats were in fault, and therefore that each shall contribute to the

loss. And I may remark here, that in my judgment, the enforce-

ment of the principle here sanctioned, is not only vindicated as

in itself just and equitable, but in its application to the naviga-

tion of the western waters, as altogether expedient. Heretofore,

in cases of collision, the great object of each party has been to

prove his adversary exclusively in the wrong, and thereby avoid
all pecuniary liability. And it is almost proverbially true, that
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in collision, cases, each.party has but little difficulty in sustaining,

by the. proofs, any state of fiicts -vyhich may be insisted: on. In

most cases, the witnesses on either side, from a misapprehension

of the. facts, or a dishonest purpose of representing them falsely,

involve the transaction in such doubt and uncertainty as to ren-

der it impossible to re^ch a satisfactory conclusion. I^ undei"

such, circumstances, a reasonable ground is furnished for the con-

clusion that there is fault on both sides, and that each party

should share in the loss. sustained, there would be greater caution

and vigilance in navigation, and less effort and. less temptation,

by corrupt or unfair means, to misrepresent or distort fects.

It appears satisfactorily,.that the. inj.ury resulting from the col-

lision fell almost exclusively on the Fern. The injury to the

SwEinn is so slight Ijiat the respondents have set up no claim to

remuneration. The result, therefore, of the. decree will be, that

one-half of the actual loss oj injury sustained by the Fern, must

be paid by the respondents. The value of the. Fern is variously

estimated, by the witnesses who have testified, on that subject, at

sums raging from $12,0,00 to $20,000, For the. purposes of this

decree, the court fix her value at $15,500. There is proof in the

case, that the Fern has been raised, but,no evidence was offered

of her value, including her engine, and machinery, after the col-

lision. This value, whatever it may be, will be deducted from

the sum of $15,j500, and the respondi^nts are decreed to pay the

libelants, one-half of the balance. It will be necessary to appoint

a commissioner to inquire into and report the value of the Fern

after the, injury. This, will be provided for in the decree to be

entered. In reference tp the costs, under the circumstances of

the case, no discrimination will be made between the parties, and

they will therefcre be paid equally.
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Jas. M. Bboadweul, Master of SteaimboaT: Ebincess v. J„ 0.

BUTLEE! &( COi

Jas. M. Bboadwell, Master of, Steamboat-Beinoess, v..KETESi

Maltbx &, Coi

District Court of the United States. Disirict of Ohio. Jh>Admiralty,

HON. m H. LEAV^IlXr^ JUDGE.

1. It is.part of the. obligaticxa of a common, eauiej', to deliver the,property jjlaced-ia

his charge within a reasonable time, but what is a reasonable time, depends .upon

the circumstances of the case.

2. The words " privilege of reshipping," in a bill of lading, are intended' f6r tii»

benefit of the carrier, but do not limit hisxesponsibUityu

3. If he undertakes to deliver goods within, a specified time,, lie is liable for.anjr dor

lay beyond that time,, unless the cause of the delay is,withih the exception in the

bill of lading, or occasioned by the act of God,' or the pubhc enemy.

4. The' subsidence',of the water in the Ohio river, preventing^ boaitfrom passiiig'up

the fWs with its qargo, is not.striotlywithin.any oC thei reasons.which.excuse. a.

• carrier ibr the; failujre todsliver goods within a.reasonable time.

5. But-proof of ausagelong.established,, uniform and well known, to the efifect^that

under a bilVof lading in the usual form, with the words "privilege of reshipping," in-

serted, a boat fix)m below bound to any jdace above the&lls^ may wait there fcra

rise of water for a month or more without incurring liability, fornob deliveringj'thBi

cargo,, in a reasonable time, isi adlnissible.

6> The proof in this, case is. qonclusiye of the existence of such usage ; and, therefcse,

the detention of the boat with its cargo, for thirty days or upwards, does not de-

prive the owner of a right to recover-full frei^t to the place of consi^nisent, if

the property- was delivered with promptness, afteu the first risBj in the ELyen

Lincoln, Wmmock. dk Smithy for. libelant,

Ooj^ni & Gme&hscjc, for resffondemts,.

Leavitt, J.!—Asi the questicHisia these cases arise oa nearlj

thei same faets,, and depend on the same principles,, the v; will be-

considered together,. They are suits in admiralty^, brought by

the libelant, as master, fixr the. owners of the, steamboat Princesft

No. 3,. to recover, height alleged, to, be due for the transportation^
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in the first-named case, of a large quantity of molasses, and in the

other, of sugar, from New Orleans to Cincinnati.

The facts necessary to be noticed, in the decision of the points

presented, are : that on the 19th of February, 1853, the agents

of the said Butler & Co., shipped on the Princess No. 3, at New
Orleans, four hundred barrels of molasses,' and the agents of

Keys, Maltby & Co., at the same time and place, shipped on said

boat, one hundred and eighty-nine hogsheads of sugar, consigned

to those houses respectively, at Cincinnati. Bills of lading were

signed by the libelant, in both cases, as master, in the usual form,

undertaking for the delivery of said property to the consignees,

at Cincinnati ; the dangers of the navigation and of fire only

excepted, at a rate of compensation stated in the bills. To both

the bUls of ladiog were attached the words, " privilege of re-

shipping."

Within a day or two after the date of the bills of lading, the

boat proceeded up the river, and arrived at the foot of the falls

of the Ohio river, without accident or detention, on the 5th of

March. It is admitted by the answers of the respondents, that

their agents, at the time of the shipments, were apprised of the

fact that, from the size of the steamboat, it could not pass through •

the locks of the canal around the falls, and consequently, that the

cargo could not reach its destination, on that boat, in any other

way than by passing over the falls. It is also an admitted fact,

that on the arrival of the boat at the falls, the river had fallen so

low, that there was not depth of water sufficient to permit its

passage over them, and that it continued in that stage for about

one month. At the expiration of that time,, there was a,swell in

the river, which enabled the boat to proceed up ; and, on the

,10th of April, it arrived at Cincinnati, and the cargo was deliv-

ered to the consignees.

It is satisfactorily proved, that the time usually occupied in

ftiaking the trip from New Orleans to Cincinnati, in favorable

weather, and no accident occurring, is from ten to twelve days.

There was therefore a detention of the boat, at the falls, of up-

wards of thirty days. It is clearly established by the evidence

in these cases, that during the period of the detention of the boat,

there was a decline in the price of molasses, at Cincinnati, of
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from two to five cents the gallon, and in sugar, from one-eighth

to three-eighths of a cent in the pound. The respondents respec-

tively allege, that they are entitled to a set-off against the claim

for freight, equal to the decline in the market value of the arti-

cles shipped, occuring while the boat was delayed at the falls.

And this is the principal question arising in these cases.

The respondents insist, that the libelant failed to deliver the

property shipped, according to the obligation of the bills of lad-

ing, and that the owners of the boat are, therefore, liable for any

loss sustained by reason of such failure. They insist, that by

the terms of the bills of lading, the carrier was bound to deliver

the cargo, with all practicable diligence, and that if, by reason

of low water at the falls, the boat could not pass up, he was bound

to reship, or by some other means insure the prompt delivery of

the property to the consignees.

On the other hand, the libelant contends, that the molasses

and sugar were shipped by the agents of the respondents, with

a knowledge that the falls of the Ohio might present an obstruc-

tion to the upward passage of the boat, and that his contract,

by a fair construction of the bills of lading, was to deliver

the cargo, with reasonable diligence, in contemplation of such

obstruction ; and that proceeding to Cincinnati with promptness

and diligence, as soon as the state of the river would permit,

and safely delivering the cargo there, was a full discharge of

his contract as contained in the bills df lading. The libelant

also insists, that the words, " privilege of reshipping," inserted

in the bills of lading, instead of creating an obligation to reship

at the falls, in case of low water, are to be constrtied as a privi-

lege, enuring to his benefit, and designed to secure the right,

should the interests of the owners of the boat require it, to reship

the cargo at the falls, or at any other point.

I am not aware of any judicial decision, settling the legal im-

port and construction of the words, with reference to a state of

facts similar to those presented in these cases. The phrase

" privilege of reshipping," is one in common use, in carrying on

the commerce of the western waters ; and questions have been

of frequent occurrence, in suits against carriers to recover for

the loss of, or injury to property, where there has been a reship-
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meat under the right secured bj these words in the bill of -lad-

ing. But I know of none—nor have any been referred to

—

determining their eiffect, in a case asserting a loss, from a failure

to deliver within a reasonable 'time. In the cases referred to,

involving liability for loss or damage, it is w^ll settled, that the

privilege of reshipping in a bill of lading, is intended for the

benefit of the carrier, but does nbt limit his responsibility. He
is bound for the safe delivery of the property committed to him,

precisely as if such words were not used in the bill of lading.

The stringency with which thg law holds him to this liability is

well known, and need hot be here stated.

That it is a part of the obligation assumed by a cairier of

goods for hire, to deliver them within a reasonable time, is not

controvertible. But what shall constitute a reasonable time,

depends on the peculiar circumstances of the case. Parsons on

Con. 657 ; Flanders on Shipping, 812. And this is the principle

which must govern, in giving a construction to these bills of

lading. No time is stated in them, within which the carrier

obligated himself to deliver the goods. If such a stipulation

had been a part of the contract, there would have been a liability

for any delay beyond that time, unless it was occasioned by the

act of God, or the public enemy ; or was owing to .the usual

perils of navigation or fire, which are expressly excepted in the

bills of lading. In strictness, the subsidence of the water in the

Ohio river, which prevented the boat from passing over the falls,

was not a cause of delay, which within any of these principles

would excuse the carrier from the obligation imposed by law, to

deliver the property within a reasonable time. It was practi-

cable to have delivered the cargo at Cincinnati, by draying the

molasses and sugar around the falls, and reshipping on other

boats. But this would have been attended with very consider-

able expense to the carrier, and some loss and injury to the

cargo. Was the carrier'bound to incur this expense, and was he

justified in detaining the property at the falls, awaiting a rise in

the river ?

Apart from all ecxtrinsic facts, there would seem to have been

an obligalion on the carrier to avail himself of all the means

within his power, to forward the sugar and molasses to the con-
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Signees, in the Mfillmeiit bf his undertaking, according to the

legal import of the bills of lading, to deliver Ihem within a

reasonable time. But it is insisted, that the uniform usage

among those connected with the commerce of the Ohio and

Mississippi rivers,; either as shippers or carriers, sanctions a differ-

ent construction ; and that, in conformity with that usage, the

libelant in these cases was justified in waiting at the falls, till

there should be a stage of water that would enable the boat to

pass up.

That evidence of such usage is admissible, seems clear upon

the authorities applicable to the subject. It is well settled, that

a written contract cannot be varied, controlled, or contradicted

by patol proof. But in the case of The Beeside, 3 Sumner, 567,

Judge Stokt said :
" The'true and appropriate ofiice of a usage or

custom is to interpret the otherwise indeterminate intentions of

parties, and to ascertain the nature and extent of their contracts,

arising not from express stipulations, but from mere implications

or presumptions, and acts of a doubtful or equivocal character.

It may also be admitted to ascertain the true meaning of a par-

ticular w©rd, or of particular words in a given instrument, when
the word or words have various senses," etc.

In the case of Wayne '^. Steamboat Pike, 16 Ohio Eep. 421,

it was held, that where terms used in a bill of lading, have by
usage acquired a particular signification, the parties will be pre-

sumed to have used them in 'that sense; but usage will not be
permitted to control the terms used, unless it is established by
clear and satisfactory proof ; other decisions to the same effect

have been made, to which it is not deemed necessary specially

to refer. At this day, there can be no doubt, that proof of usage
is admissible in explanation of the intention of the parties, if that

intention is doubtful or equivocal. And when clearly proved,

it will be regarded as in the contemplation of the parties, at the

time the instrument was executed, and as virtually embodied in

it. In the first volume of Parsonson Contracts, 661, it is said, that

"usage so long established, so uniform, and so well known, that it

may be supposed the parties to the contract knew it, and referred

to it, becomes, as it were, a part of the contract, and may modify
in an important >manner the^ rights and duties of the parties."
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The evidence of a usage fixing the meaning and construction

of the words " privilege of reshipping," fully meets therequire-

ment of these authorities. A number of witnesses, of high stand-

ing and intelligence, and great experience, in the commerce and

business of the west, embracing both shippers and carriers, say,

that this phrase has been known to them for many years ; and

that when used in shipments from below, to any point above the

falls of the Ohio, it is intended for the benefit of the carrier

;

leaving it to his choice to reship or not, as he may deem most

for his interest ; but it is never understood as creating an obliga-

tion to reship. These witnesses say, in reference to the obstruc-

tion at the falls of the Ohio, the words not only do not import

the duty of reshipping, but that in case of inability to pass the

falls from low water, the carrier incurs no liability for the de-

tention, though it should be for an entire season. And several

of the witnesses testify, that in all cases where it is intended to

impose the obligation to reship, the words, "to be reshipped,"

are uniformly used.

The proof therefore of a well known and established usage, in

the particular referred to, is full and satisfactory. It results, that

the libelant has not violated his contract by detaining his cargo

at the falls for the period of something more than thirty days,

and is therefore entitled to a decree for full freight to Cincinnati,

according to the rates specified in the bills of lading, with inter-

est thereon from the time it accrued.

Stephen Dudley et al. v. The Steamboat Supebiob.

James M. Sexton et al. v. The Steamboat Tboy.

District Court ofthe United States. District of Ohio. In Admiralty.

HON. H. H. LEAVITT, JUDGE.

1. In a controversy, in which the question is, whether a steamboat was a foreign or

domestic boat, at the time the account accrued, for which the libel la filed, the
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enroUment, made under oath by the mans^gmg owner, pursuant to the third sec-

tion of the act of Congresa, of the 31st December, J792, requiring the enrollment

to be made at the port nearest the residence of the owner, is 'prima facie evidence

that the boat belonged to such port.

2. The proof afforded by the emiollment, in such a controversy, will be held con-

clusive as to the character of the boat, unless contradicted by clear evidence of

the notorious residence of the owner, or ownets, at a pla«e or port other than

that named in the enrollment.

3. When the owners of a boat reside at different ports, the vessel is to be considered

a domestic vessel at the port where she is enrolled.

4. The presumption of the knowledge that a boat belongs to the port of its en-

rollment, as to those who furnish supplies or materials at that port, is strengthened

by the fact that it bears on its stem, in conspicuous letters, as required by the

act of Congi-ess, the registered name of such boat, with the port to which it be-

longs, especially when the evidence is, that such boat made several trips weekly,

to and from such port.

6. As to those claiming liens on a boat, az for supplies.and materials furnished under

the circumstances above stated, proof that they gave credit to the boat, as of a

port of another state, will not avail, unless they have used ordinary diligence to

ascertain its true character, or fraudulent or unfair means have been used to mis-

lead and deceive them, .as to the place to which it belongs.

6. Where a boat has been sold under an order ,of the Court of Admiralty, and

the proceeds paid into the registry, and the fund is insufficient to pay allthe

claims against it ; on a question of distribution, the claimants will be paid accord-

ing to then: priorities of privilege. In this case : 1. Claims of seamen for wages

;

2. Material men having a lien by the general maritime law ; 3. Material men
having a lien by virtue of a seizure under a state law, without reference to pri-

ority of seizure.

1. A claimant, having an original admiralty lien, who has proceeded under a state

law, in a state court, to enforce it, will be deemed to have waived such •original

'lien, and must rely solely on the lien acquired by the seizure under the state law.

He^ cannot resume it at pleasure, and thus be reinstated to his original rights.

8. For supplies furnished, or repairs made to a boat belonging to another state, there

is an undoubted admiralty lien, equivalent to an hypothecation of the boat ; but

for repairs and supplies at the home port, there is no lien, unless given by the

state law.

9. It is competent for a state to provide such a lien, and the national admiralty

courts will execute a state law for such a purpose ; but state legislation cannot

supersede or destroy a lien acquired by the general maritime law.

10. A master of a boat or vessel has no lien for his wages as such.

John QansonSs D. 0. Morton, for libelants.

Passett & Kent and Wilky & Gary, for respondents.

Leavitt, J.—The question before the court in these cases

Vol I. 12
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being substantially the same, it is not deemed necessary to give

them a separate consideration. The principles to be settled

apply alike to both, and wUl be carried out in the decrees to be

entered, although the facts of each case are not wholly identical.

In the first-named case, the libelants filed their libel in this

court on the 28th of October, 1853, claiming a balance of

$1,375.97, for supplies and materials furnished at the port of

Buffalo, in the state of New York, averring that the Superior,

during the period included in the account, was running between

ports and places on the shores of lake Erie, lying in different

states, and that she belonged to a port in Ohio. Many inter-

vening claims—upwards of forty in number, and amounting, in

the aggregate to $22,654.23, have been filed under the original

libel, consisting of claims for seamen's wages, repairs, supplies

and materials, and one by mortgage. The interveners are resi-

dents of either Ohio, or New York, with the exception of one

residing in Erie, in the state of Pennsylvania. Under the original

libel in the case of the Troy, there are some forty interveners,

all residents of Ohio and New York, whose claims amount in

the whole to $17,728.11, and embrace the same classes and de-

scriptions as those against the Superior,

Without detaining to notice the previous proceedings and

orders in these cases, it will be sufiScient here to state, that at

.

the April term, 1854, of this court, by the consent of all the

parties in interest, an interlocutory order was entered for the

sale of these boats, and directing that the proceeds should be

paid into the registry, subject to the future order of this court,

for their apportionment and distribution. At the succeeding

October term, the marshal returned, that the Superior had "been
sold for $5,700, and the Troy for $6,610; the amount in each

case being altogether insufficient to satisfy the claims exhibited

respectively against them.

From the number and diversified character of the claims pre-

sented, and the complicated questions of priority likely to arise

in the distribution of the proceeds, at the October term, A. D.

1854, upon the application of the parties, the cases were referred

to H. B. Carrington, Esq., as a special commissioner to inquire

into and report upon the character of the various claims exhib-
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ited and tbe order of their priority. The commissioner, in the

discharge of his duties, at the late term of this court, submitted

a full and elaborate report on the various matters referred to

him, which from its fullness and general accuracy, has greatly

aided in the right understanding of the claims and interests of

the contending parties.

The questions now before the court 'for its decision, arise on

exceptions to the findings and conclusions of the commissioner.

The first inquiry presented, and one which most materially

affects the standing and interest of these parties, in a court of

admiralty, relates to the port or place to which these boats

belonged, during the periods embraced in the accounts now pre*

sented as maritime claims. The commissioner has reported, as

his conclusion, from the evidence before him, that from the

autumn of 1852 till the 5th of June, 1853, they belonged to

Buffalo, in the state of New York, and that from the last-named

dates they were Ohio boats. As the result of this finding, the

claimants residing at Buffalo, whose accouats run from the fall

of 1852 till the 5th of June following, would be domestic cred-

itors, and as such, would have no maritime lien on the boats,

other than that given by the local laws of New York and Ohio.

On the other hand the creditors resident in Ohio, whose accounts

run during the time stated, would be foreign creditors, and as

such, have a lien under the general maritime law.

The facts on which the commissioner bases his conclusions, as

to the character of these boats may be briefiy stated as follows

:

The Superior was purchased by William H. Forsythe, at Buffalo,

in the fall of 1852, and was fitted out and equipped at that place

under his immediate superintendence, during the winter and

early part of the spring following.

It was enrolled at Buffalo, as of that port, on the 5th of March,

1853, and subsequently, on the 2d of May following, as of the

same place. These enrollments were made by Forsythe, the prin-

cipal owner, under oath, in accordance with the third section of

the act of Congress of the 31st of December, 1792, which requires

among other things, that the enrollment shall be made at the

port nearest the residence of the owner. Forsythe, at the time

of the enrollments, had the sole management of the boat ; his
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co-proprietor residing at Cleveland, in the state of Ohio. Aftfer

it was equipped and enrolled, as required by the act of Con-

gress referred to, the name was put on its stem, as follows:

" Superior, of Buffalo," Early in June, 1858, it ceased to run

to Buffalo, and from that time was employed in running from

Cleveland and Toledo in Ohio.

The Troy was also enrolled at Buffalo, -the 26th of October,

1852, as of that poi^, upon the oath of Forsythe, as the managing

owner, having at the time an interest of three-fourths in 'the boat;

the other fourth being owned by a resident of Buffalo. Upoa
the stern the words, "Troy, of Buffalo," were Conspicuously

-painted.

It had been previously enrolled as of Toledo, Ohio ; changes

in the enrollment having been made afteir the 'purchase by For-

sythe and his co-owners. In October, 1853, both the boats were

mortgaged by Forsythe, and the mortgage was recorded at Buffalo.

In addition to the foregoing facts, bearing directly on the ques-

tion of the character of these boats during the period referred

to, the depositions of several witnesses were taken, in relation to

the residence of Forsythe, the principal and managing owner of

the boats. From these depositions, it appears, that Forsythe at

the time was an unmarried man, of somewhat irregular habits

;

and although his parents resided in Ohio, he seems not to have
had any fixed or notorious residence. It is not strange, there-

fore, that there should be some conflict in the evidence, touching

his residence. I do not propose to analyze this evidence with a

view to show in what direction the scale preponderates. It is

sufficient to state, that in so far as Forsythe may be deemed to

Tiave had any place of residence during the period in question,

the weight of the evidence sustains the conclusions of the com-

missioner, that it was at Buffalo. . It is true the oral testimony

of Forsythe on the hearing, if accredited, would lead to a

different result; but, for reasons not necessary to be stated, but

which will be obvious to those acquainted with the facts, the

court cannot do otherwise, than to view his statements as wholly

unreliable.

Under the circumstances of this case, it is clear the enrollments

of these boats areprimafacie evidence, that they belonged to the
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port of Buffalo at tke time of their regktiry-. B is true, in con-

troversies between the owners of a vessel, involving a question,

of title merely^ the enrollment is not even prima facie evidence.

When offered to show title or proprietorship in the person making

it, it is wholly inadmissible as evidence, for the reason that it is

proof only of his acts, and cannot be received against other

parties. But, upon an incidental question, not affecting the title

of the parties, it is competent evidence ; E^nd unless contradicted

by clear evidence, will be held conclusive as to the port or place,

to which the vessel belongs. Evidence of the notorious resi-

dence of the owner, at a place different &om that stated in the

enrollment is doubtless admissible, and may be ava.ilable in

contradiction of the enrollment. But, in this case, there is no

proof for which this effect can be fairly claimed.

In the case of Tree v. The Indiana, Crabbe's E. 479, the enroll-

ment seems to have been regarded as cqnclusive evidence of thg

port to which the vessel belonged. The fe,cts were briefly these:

The vessel was built and owned in New Jersey, and was enrpUed

by the owners at Egg Harbor, in that state, as of that port.

Subsequently, a citizen of Philadelphia purchased a part pf the

vessel, and, on this change of ownership, it was enrplled at that

place and as of that port ; the other owner still residing in New
Jersey. It was insisted that it belonged to that state ; but the

court held, that from the date of the enrqllment at Philadelphia,

the vessel was of that port, and not of the port in New Jersey,

where a majority of the owners resided.

It is urged, however, that the creditors of these boats, residing

at Buffalo, aided in the repaiTs, and furnjshed supplies and ma-

terials, under the belief that they were foreign and pot domestic

boats, and that they are to be regarded, in a cpntrpversy touching

their interests as creditors, as having the character which they

supposed them to possess. This is doubtles^ the true doctrine,

if fraud or unfeir means have been tised to lull the vigilance pf

the party giving the credit, or mislead or deceive him, in respect

to the real character of the boat or vessel. The^e is, however,

no evidence in this case, that any such means were resorted to.

It is true a card purporting to have been issued by Forsythe and

another person, announcing that they had commenced the for-
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warding and commission business at Cleveland, in the state of

Ohio, has been offered in evidence. It is not material to decide

whether this can be received as evidence, unaccompanied with

proof bringing home the knowledge of such business arrange-

ments to the persons giving the credit at Buffalo. There is no

proof of this character offered, and no ground therefore for the

inference or presumption, that the card referred to could have mis-

led them in reference to the character of the boats as foreign or

domestic. The enrollments of the boats were of record in the

CTOstom-house at Buffalo; and slight diligence would have

enabled those interested to know to what port or place they

belonged. Besides, these boats during that part of the season

of navigation in which they were engaged in the Buffalo trade,

arrived at, and departed from that port, several times every week,

bearing on their sterns the significant announcement, and giving

to all a standing notification that they belonged there.

The evidence, therefore, clearly warrants the conclusion that

these boats did, in legal estimation, belong to Buffalo up to the

5th of June, 1853, when it was notorious they were wholly

withdrawn from that trade, and were thenceforth, during that

season, employed between ports and places within the state of

Ohio. As a consequence, those who aided in repairs, or fur-

nished supplies and materials at Buffalo, prior to the 5th of

June, can be viewed, under the circumstances, in no other light

than as domestic creditors, and as such, have no other lien, other

than that given by the statutes of New York and Ohio. Sub-

sequent to that date, they occupy the position of creditors of

foreign boats, and theif rights as such will be recognized and
enforced. And, as a further result, the Ohio claimants, whose
accounts date from the time of the enrollments of these boats to

the 5th of June, 1853, occupy the standing of creditors of foreign

boats, and as such, have a clear admiralty lien, which will be
enforced as to those who have not waived such lien by resorting

to the local law of Ohio for the recovery of their claims. From
the report of the commissioner, it appears that many of the Ohio
creditors who, in accordance with the conclusion just stated, had
a clear maritime lien on the boats, independent of that given by
the local law, have proceeded to obtain seizures of the boats under
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that|law, and by process from the state courts. They have in-

cluded in their claims, not only materials, supplies, etc., furnished

those boats, while they were, to them, boats of a home port, but

also such as were furnished while they were of a foreign port.

I have found no reported case settling decisively the effects on

the right of a party having an admitted admiralty lien, who
voluntarily waives that lien, and resorts to the local law for his

indemnity and protection. There can be no question of his

right to do so ; but I suppose, in analogy to the doctrine of

waiver, as applicable to other cases, that the party thus abandon-

ing his' maritime lien, as before stated, cannot resume it at

pleasure, and thereby be reinstated in his original rights. With-

out knowing how or to what extent this principle may affect

the interests of the numerous claimants in these cases, I am in-

clined to sustain it ; and the decree .to be entered will be framed

accordingly.

In this posture of these cases, the important question arises,

on what principle is the distribution of the proceeds in the

registry to be made? Concerning the claims for seamen's

wages, there is no controversy. It is conceded they must be

first paid out of the funds on hand. The next class in the

priority of privilege are the material men. As before stated,

some of these are residents of Ohio, some of New York, and one

of Pennsylvania. Some claim as the creditors of a foreign

boat, and rely on their general admiralty lien ; and some claim

under liens acquired by virtue of the laws of Ohio. The pro-

ceeds in the registry, it appears, will not pay more than fifty

per cent, of the claims reported by the commissioner as consti-

tuting lietis on the boat. After payi-ng seamen's wages, the

commissioner has adopted the conclusion that the material men,

whether having original admiralty liens, or liens acquired by

seizure under the statute of Ohio, occupy the same rank of

privileges, and must be paid pro rata, so far as the proceeds will

reach. And this view is concurred in by the proctors repre-

senting a large number of the claimants.

The question here indicated is certainly one of great interest,

and I regret to say, I am aware of no authorities bearing directly

on it. In some of its aspects, as applicable to the present case,
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the 'pro rata rule of distribution insisted on seems just and equi-

table ; and I would cheerfully adopt it, if it did not conflict Witli

•what I suppose to be the settled doctrines of the maritime law.

I am not prepared for, and therefore shall not attempt an ex-

tended discussion of the principles involved in the inquiry before

stated. I shall content myself with a very brief statement of

some of the reasons which occur to me against placing all the

material men who are claimants in this case on a footing of

equality, and applying to all the -pro rata rule of distribution.

It is obvious to me that there is a clear distinction between

those claimants for repairs made, or supplies and materials fur-

nished to these boats, as boats of a foreign port or state, for

which a lien or privilege attaches by virtue of the general mari'

time law, and those which exist only by seizure under the local

law of a state. The former have their origin, in the fact, or the

presumption of the fact, that the credit is given, not to the

owner or master, but to the vessel ; and by the admitted doc-

trine of the maritime law, it attaches from the time the credit is

given, and is equivalent to an express hypothecation of the

vessel. It adheres to the res as a subsisting and efficient lien,

wberever it goes, and into whosesoever hands it may pass. Not

so, however, in regard to credits given in a home port. These

are supposed to be on the credit of the master or owner, and do

not import a lien on the vessel, unless provided by express

legislation of the state in which the credit is given, and on

grounds unknown to the general maritime kw. Tbe right of a

state thus to legislate has long since been conceded by the high-

est courts of the Union ; and it is equally well settled, that when
such a lien is created by a state law, it may be enforced in the

admiralty courts. But I am not aware that it has been any-

where admitted that state legislation can interfere with, super-

sede or destroy a right or lien previously acquired under the

national maritime law. On the contrary, the existence of such

a power in the states has been strongly denied. They may de-

clare that a lien shall exist in cases designated, and prpvide for

its enforcement by a seizure in rem; but, clearly, the lien so

acquired must be subordinate to those existing before, in favor

of other parties.
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Under the water craft law of Ohio, there is bo lien, till after

the seizure of the thing. To hold thait this lien places the at»

tacMng creditor on a footing ofequality with one who has an

admitted maritime lien on the same Tessel, would be yirtually

to set aside the claim of the latter, and wholly to defeat his

right. Such, at least, in cases like the present, where the pro-

ceeds of sale are not sufficient to pay all the claims against the

vessel', would be its virtual effeel I cannot suppose that such a

result was intended by the Ohio Statute ; but if admitting of

such a construction, it implies the exercise of a power by the

legislature, in conflict with the constitution and laws of the

United States.

But, without pursuing this subject further, I will state^ as the

result of my reflections on the question stated, that in determin-

ing the mode of distribution of the funds in the registry, there

must be a discrimination in favor of those claimants who have

a subsisting maritime lien, and those who subsequently acquired

liens by seizure under a state law. There is certainly a fallacy

in the argument by which the conclusion is reached, that be-

cause those having these statutory liens, are material men, they

are to have the same priorities of privilege as those who have

previous maritime liens. The origin and nature of these liena,

must be regarded in fixing on a rule by which distribution of

the proceeds shall be made. Such I understand to be the rule

sanctioned by the learned judge of the District Court of Maine,

in the case of the Paragon, Ware's Reports, 322. He says,

" Where all the debts hold the same rank of privilege, if the

property is not sufficient fally to pay all, the rule is, that the

creditors shall be paid concurrently, each in the proportion to

the amount of his demand. But, when the debts stand in dift

ferent ranks of privilege, then the creditors who occupy the first

rank, shall be fully paid, before any allowance to those who oc-

cupy an inferior grade."

Being as I think, warranted in the conclusion, " that the class

of claimants, in whose favor there existed a present valid mari-

time lien, are entitled to a priority in the disposition of the

ftmds in the registry, I shall decree, that such be first paid,

without reference, as between them, to the order of time in which
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their claims respectively accrued. After excluding those claim-

ants who have abandoned their maritime liens, by resorting to

seizure under a state process, there will be but a small number,

occupying the first rank of privilege, among the material men.

It appears, however, from the analysis of the claims submitted

by the commissioner, that there are some of this description.

These will be ascertained by reference to the report ; and fuU

payment will be decreed to them, so far as they have admiralty

liens. The claim of George F. Morton, of Erie, Pennsylvania,

the boats being foreign to him, will be included in the class of

privileged claims to be first paid. The claims for seamen's wages,

and the preferred class of material men being provided for in

the decree, those who have acquired liens by seizure under the

laws of Ohio, will constitute the next class. These will be paid

pro rata, from the funds remaining, without reference to the or-

der of time in which the seizures were made.

It is proper to notice that the claim of James M. Sexton, the

original libelant in the case of the Troy, embraces an account

for wages, as master of the boat, and also as mate. It is clear,

that upon no principle has the master a lien on the vessel for

his wages. This part of the claim is therefore rejected, and

the decree will embrace only the amount due him for wages as

mate.

These are the only material points presented on the exceptions

to the report of the commissioner.

A decree in each of the cases will be entered in accordance

with the principles before stated.

The libels filed by interveners having neither an admiralty

lien or a lien by seizure under the Ohio statute, are dismissed

at the costs of the libelants.
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Lemuel "Wick v. The Schooner Samuel Steong.

District Court of the United States. Northern District of Ohio.

In Admiralty.

1. A question of jurisdiction being a preliminary inquiiy, it is proper that it should

be brought to the consideration of the court at the earliest opportunity.

2. The district courts of the United States have a general admiralty jurisdiction in

rem, in suits brought by material men against foreign ships; and in cases of do-

mestic ships where the local law gives a lien.

3. The act of the legislature of Ohio entitled, "An act providing for the collection of

claims against steamboats and other water crafts and authorizing proceedings

against them by name," passed February 26th, 1840, and the act explanatory

thereof passed February 24th, 1848, does not create a lien; it only affords a

remedy. ' These statutes being in derogation of the common law, should be con-

strued strictly.

4. Where a state statute has received a construction by the supreme state courts,

that construction is binding upon the federal courts.

5. The Supreme Court of the state of Ohio have decided that their water craft law

does not create a lien. See 14 Ohio, 410.

Keith & Coon, for libelants.

Otis & Sears, for respondents.

The schooner Samuel Strong was built at the mouth of Black

river, Lorain county, in this state, in the summer of 1847, by
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citizens of that county. In the course of her construction she

cojatfaeted a large del>t to the lihe^ani then find siill a, resi(|ent

of Cleveland. She was originally enrolled at the port of Cleve-

land, and was run by the parties who built, her until in or about

the month of July, 1848, when her then owners sold one-half

of her to parties in Wisconsin, and her registry was changed

from the port of Cleveland to the port of Chicap-o. On the 18th

of June, 1855, the schooner, then lying in the port of Cleveland,

was attached by the Hbelan,*, The present QlaiKiaA^, who allege

themselves to be bona fde purchasers and sole owners of the

schooner, filed their claim and also, thek answer, which, among
other grounds of defence, excepted to the jurisdiction of the

court pver the schooner, iipoii the ground that the statute of

this state known as the " Common Carrier Act " (Swan, 185),

did pot create a lien but conferred a remedy merely. In orde?

to save costs, it was agreed by the counsel that the motion to

dismiss the libel should be heard before any steps were taken

to substantiate thg libelant's cl^im, or tlje other grounds of

defence.

WiLLSGN, J.—The libel in this case was filed on the 18th of

June, 1865, It seeks to enforce a lien for materials furnished by
the libelant, from May to October inclusive, in the year 1847, in

the building of said schooner at Black river, in the district of

Ohio. The libelant is now, and was in the year 1847, a resi-

dent of the city of Cleveland ; and in the third article of this

libel, he avers among Qther things, that by the maritime law,

and the law of Ohio, a lien is given him in the premises,

which he can enforce and by which he can obtain redress in ad-

miralty.

To the libel a defence is interposed by Walker, Peaii'& Al-
vord, claimants, and residents of the state* of Wisconsin, who
have duly filed their claim, answer and exceptions. The defence

made by the pleadings consists of,

1st. The statute of limitation, in bar of recovery after the

lapse of six years from October, 1847.

2d. A judicial sale of the schooner Samuel Strong, by virtue

of a decree in admiralty, rendered by tiie United States' District
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Court for Wisconsin, on the 19tli of May, 1851, in a cause civil

and maritime.

3d. That this court has not jurisdiction of the sultgect matter

of this suit.

I haye not tho^iight it necessary to examine all the questions

whi^h arise out of this record, because from the view I have

taken of it, the decision of the cause must turn upon the single

question of the jurisdiction of the court, and as the question of

jurisdiction is in its nature a preliminary inquiry, it is certainly

proper, in whatever form it may be presented, that it should be

brought to the consideration of the court at the earliest oppor-

tunity, and be decided before incurring expenses which would

be rendered fruitless by the dismission of the cause for want of

jurisdiction.

It is claimed by the counsel for the libelant in this case, that

a maritime lien and a 'proceeding m rem are correlative, and that

wherever a .proceeding in rem is competent, a lien exists, and vice

versa.

This is true beyond a question, when a proceeding in rem in

.the admiralty court for wages, salvage, collision or bottomry,

goes against the ship in the first instance. But this rule does

not obtain in the case of a domestic vessel for materials furnished,

and when the question of lien depends upon the local statute.

This is evident from the language of the 12th rule in admiralty

prescribed by the Supreme Court of the United States. This

rule provides that " in all suits by material men for supplies or

repairs, or other necessaries, for a foreign ship, or for a ship in a

foreign port, the libelant may proceed against the ship and freight

in rem, or against the master or the owner alone in personam.

And the like proceedings in rem shall apply to cases of domes-

tic ships, when, by the local law, a lien is given to material men

for supplies, repairs or other necessaries."

It may, therefore, be laid down as a well established principle

of maritime law, fully recognized by the federal judiciary, that

the district courts have a general admiralty jurisdiction in rem,

in suits, by material men, in cases of foreign ships, or ships of

another state ; and that in cases of domestic ships no lien is im-

plied, unless the local law gives a lien ; in which event it may be
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enforced in the District Court, In the case of the General Smith,

4 Wheaton, the court decided with great clearness that, " when

the proceeding is in rem to enforce a specific lien, it is incumbent

upon those who seek the aid of the court, to establish the exist-

ence of such lien in the particular case. When repairs have

been made or necessaries have been furnished to a foreign -ship,

or to a ship in a port of a state to which she does not belong,

the general maritime law, following the civil law, gives the party

a lien on the ship itself for security, and he may well maintain

a suit in rem in admiralty to enforce his right. But in respect

to repairs or necessaries in the port or state to which the ship

belongs, the case is governed altogether by the municipal law of

that state, and no lien is implied unless it is recognized by that

law."

The case before us is one where the materials were furnished

to a home vessel in her home port, and the question for the

court to determine is, whether the law of Ohio gives a lien for

materials furnished in the building of a ship or vessel in this

state, which can be enforced in admiralty.

It is claimed by libelant's counsel that such a lien is given by
an act of the legislature of Ohio, entitled, " An act providing

for the collection of claims against steamboats and other water

crafts, and authorizing proceedings against the same by name,"

passed February 26th, 1840, and the act explanatory thereof,

passed 24th February, 1848.

The first section of the act of 1840 provides " that steam-

boats and other water crafts navigating the waters within and
bordering on this state, shall be liable for debts contracted on
account thereof, by the master, owner, steward, consignee, or

other agent, for materials, supplies or labor, in the building,

repairing, furnishing or equipping the same, or- due for wharf-

age," &c.

In the second section it is provided that " any person having
such demand, may proceed against the owner or owners,* or mas-
ter of such craft, or against the craft itself." The next section

merely gives directions how to proceed to obtain a warrant of
seizure when the craft itself is sued ; and the fourth section en-

joins upon the clerk to issue a warrant returnable as other writs,



NORTHERN DISTRICT OF OHIO—JULY, 1855. 191

The Samuel Strong.

directing tlie seizure of such craft by name 'or description, as

provided in the third section of the act, or such part of

her apparel or furniture as may be necessary to satisfy the de-

mand, and to detain the same until discharged by due course of

law.

These are the main provisions of the statute, at least so far as

the statute itself concerns our present inquiry. Does this statute

give a lien in the technical legal sense of the term ? or in other

words, does the lien attach to the watercraft, except on seizure,

by virtue of the warrant issued, and in the mode and under the

regulations prescribed in the statute ?

It was clearly the object of the legislature in passing this act,

to subject watercraft, of the description named, to be sued, whose

owners resided out of the state, or if residents, whose names

were unknown to the creditors. The evil formerly existing, and

intended to be remedied by the law, was, that creditors could not

always discover the names of the owners ; and without having

their names they could not bring suit against the person, or

by attachment against the property. I regard this law as afford-

ing a remedy only. There are no words in the act expressly

giving a lien, and in the language of the court in the case of

The Canal Boat Huron v. Simmons, 11 Ohio Reports, " the boat's

responsibility is not in the nature of a lien." I apprehend that

it is the seizure which creates the lien, and that until the water

craft is actually taken by warrant, and in the mode prescribed

by the law, no lien attaches to the property.

This statute is said to be a transcript of the New York statute,

under which liens have been enforced by adjudications of the

federal courts in admiralty proceedings.

The statute of New York provides for the proceedings in rem,

in almost the precise language of the Ohio statute, except in one

important particular: It declares " that ships or vessels of all

descriptions, &c., shall be liable for all debts contracted by the

master, commander, owner or consignee thereof, on account of

any work done, or any supplies or materials furnished by any

mechanic or tradesman, or others on account, or towards the

building, repairing, fitting, furnishing or equipping such ships or

Tessels, and that such debt shall be a lien upon such ship or ves-
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sel, her tackle, apparel and furniture, and shall be preferred to

all other liens thereon, except for seamen'a wages."

These statutes are in derogation of the common law, and by
a well established rule should be construed strictly. But I cao

conceive no rule of construction by which a creditor, with a

claim fairly established against a vessel under the New York
•statute, could be divested of his lien, or be deprived the right

of enforcing it in the admiralty. His lien, by law, attaches the

moment the debt is contracted. By the Ohio statute, it is pro-

vided simply, that the vessel shall be liable, and, as in a case of

an execution, a lien is established when seizure is made of the

property.

The Ohio water craft statute of 1840 was not intended by its

authors to become a lien law in the legal sense of the term ; had

it been so, the legislature would have so declared it, and it is

legitimate to look to the subsequent legislation of the General

Assembly to ascertain the intention of the law making power.

The legislature of Ohio, on the llth of March, 1843, passed

"an act to create a lien in favor of mechanics and others in

certain cases." In the first section it is provided, that any per-

son who shall perform labor, or furnish materials or machinery,

f6r constructing, altering, repairing any boat, vessel or other

water craft, or for erecting or repairing any house, &c., shall

have a lien to secure the payment of the same, upon such boat,

vessel, or other water craft, and upon such house, &c." This

section gives the creditor a specific lien, which, by the act, con-

tinues two years from the commencement of the work. It is

known, denominated and recognized, as a lien law. If the law

of 1840 gave a lien which attached before seizure, what reason

or necessity for the act of 1843 ?

But whatever may be my own views as to the intent and con-

struction of this water craft law, I am bound to follow and

adopt the construction given to it by the Supreme Court of Ohio.

In cases depending on the statutes of a state, the federal courts

adopt the construction of the state, when that construction is

settled or can be ascertained. Chief Justice Marshall, in deliv-

ering the opinion of the court in the' case of Elmendorf v,

ToAjhr, 10 "Wheaton, remarked that, "This court has uniformly
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professed its disposition in cases depending on the laws of a

particular state, to adopt the construction which the courts of

the states have given to those laws." This course is founded

on the principle supposed to be universally recognized, that the

judicial department of every government, where such depart-

ment exists, is the appropriate organ for construing the legis-

lative acts of government. On this principle the construction

given by the courts of the several states to the legislative acts

of those states, is received as true, unless they come in conflict

with the constitution, laws and "treaties of the United States.

"What, then, have been the adjudications upon this question by

the Supreme Court of Ohio ?

In the early cases in which that court was called upon to

give a construction to this act, we find but little to aid in de-

termining the question before us. The first case (10 Ohio R.

384), merely decides that a suit cannot be sustained for debts in-

curred prior to the passage of the act. The case in 11 Ohio R.

438, decides, that suits may be brought under the act for pro-

visions and other necessary supplies. These are the points de-

cided. Vet we find the obiter dicta of the judges delivering the

opinion in the two cases, in direct conflict. In the first case

Judge Hitchcock says :
" This law gives a lien upon such

crafts for certain claims against them." In the second case.

Judge Reed says :
" The boat's responsibility is not in the na-

ture of a Hen." And up to the time of the decision of the case

of the Steamboat Waverly v. Olements, this question was regarded

as open and unsettled by the Supreme Court ; for the judge, in

delivering the opinion of the court in that case, used the fol-

lowing language :—" It seems to us entirely unnecessary to

decide' whether the liability of the boat for the debts contracted

on her account, is strictly to be regarded as a lien or not. When
it becomes necessary to decide that point, our opinions will be

expressed ; but snfficient unto the day is the evil thereof."

Whatever dicta may be found, therefore, in the reported cases

previous tc* this, should not be regarded as binding authority.

In the case of Jones & Wathins v. Steamboat Commerce, 14 Ohio

R. 410, the question was fairly and legitimately raised, and de-

cided with great clearness and ability by the court. I shall

Vol. I. 13
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fflake no apology for quoting somewhat at length' from the

opinion of the court, delivered in that case, by Judge Bibchard,

After stating the case he proceeds to comment on the language^

of the act; and says: "The craft sha;ll be liable," These W<)rdS'

have sometimes been spoken' of as ciffeating a lifen' for the de-

mand. But these words are not those usually employed in

statutes when the legislature intend to create' a- lien, strictly

speaking. The first section of the act r^ulating judgtnehts and'

executions (Swan, Stat. 467), provides th^t "lands, tenements,

gbbds and chattels shall be subject to the payment' of debts, and

shall be liable to be taken on execution and be sold." Hiere the;

words are the same, and yet this part' of the act has riever been'

construed to create a lien. The' owner*,' notwithstaildiDg this

clkuse, can transfer any of the property named, and" clothe th&'

hchfia fde vendee with a good title, no mattferhow much he may
be indebted. The 2d section creates a lien : The lands, &c,,

"s'hallbe bound" from the datb of the judgment: the good^-'

and chattels " shall be bound " from the time they are seized in

execution. Now if the intention had i3een to create a lien, that

is, to bind the boat, instead of creating a liability to mesne proee^

and be substituted as defendant in place of the owners, the fair

presumption is, that the wordb and phrases commonly used to'

convey that intention, and not those used' to convey a different

meaning, would have been employed. We therefore declare*'

that the first section of the act does not create a lien. It merely

declares a liability, leaving the mode of enforcing it to the sub-

sequent provisions' in the act." I have quoted the language

used by the court in deciding the case referred to, lest its force

liiight be lost. Aside from its binding authority, I regard' the

decision as founded' on reason' and sound' principles of law.

Neither do I consider its authority invalidatedby the case of

Wehster v. The Brig Andes, 18 Ohio R. The language of the

court in that case took a wide ratige, but the question we are

now considering was not legitimately involved in its decision.

It is to be regretted that the legislature, in conferring quasi-

admiralty powers and jurisdictions upon the state courts, should'

have so framed that act as to deprive a class of creditors (whose
interests it evidently sought to advance and protect) froto avail-
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ing theiaselVes ioP a cciurti of i admiralty to enforce their claim:

and I- have no doabt that the satne reasons which, induced' the

passage of the- act of 1840, , will prompt- future legislation to

enable :the federal as'w*ell as^ the state courts, to carry out the

jpst intentions'of the authors of the act referred to.

As the law noW is,,I am constrained tO' dismiss- this libel for

want of jurisdiction.

Eluah K. Bbuce v. The tackle, apparel and- furniture of the

Steamboat Ameeioa,

District Court of the United States. Northern District of Ohio.

In Admiralty.

HON. H. V. WILLSOlir, JUDGE.

WiLLSON, X—.^^(l) i; Tiatlthe maritime lien'of seamen for their wagfes; and mate-

rial men for supplies and' repairs; ia a species of proprietary interest in the ship or-

vesgel itsel^'and'Whioh,. except on paypieat, cannot be divested by the acts of th»-

owner orby anj: casualty.

2. Such lien adheres to the ship and all its parts, wherever found, and whoever may
be the owner. It attaches to the parts ofa dismantled "vessel the'same as to a sMpi

or vessel in Integra.

3. Wherever there is a maritime lien it may be enforced in the admiralty by a pro-

cfeeding-sre r«m^ And Wh^n theparts of a wrecked vessel are saved by the own-

ers and not by sailors, the coiirt, in marshaling the liens and disposing of the pro-

ceeds of the sale of the property, wUI order payment in discharge of the liens,

1st. To seamen.

2d. Tb material men.

Decree for libelant, accordingly.

The case wass heard upon the following statement of facts

:

It is agreed- thabBruee,. thg; libelant, is a citizen and resident

of the state of New York : that the steamboat America was

owned and enrolled in the state of Ohio at the time when the

(1) Note.—I have not been able to obtain the opinion of the judge in iull ; so I am

obliged to content myself with the syllabus of the case.

—

Bditoe.
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debt for materials sued for was contracted, and at the time slie

was lost off Point au Pelee, on Lake Erie : that said debt is un-

paid and would be a good and valid claim against the steamboat

America, were she still navigating the lakes : that some time

in November, 1854, said steamboat was sunk off Point au Pelee,

in Lake Erie, and after vain endeavors to raise her, was disman-

tled by her owners, and such of her rigging, apparel, furniture,

machinery, &c., as could be removed, was taken from her ; and

for the purpose of getting the iron, which composed her in part,

she was burned to the water's edge : that such of the apparel,

rigging, furniture, machinery and iron, as had been thus saved,

was brought to Cleveland and seized by the marshal, in this suit.

It is admitted that the steamboat America, as a water craft, is

wholly abandoned.

Backus & Noble, for libelant. The liens of material men and

seamen, were equal and of the same nature and effect on the

water craft, except the right of priority of the seamen in marshal-

ing the liens. The Mary Ann, Ware's E. 103 ; The Jerusalem,

2 Gallison E. 346 ; Conkling's Admiralty, 14, 52, 60; Abbott on
Shipping, 179 and 292; Eees E. 78 ; 4 Wheat. 438 ; 9 do. 409;

3 Kent's Com. 168 ; 1 Paine C. C. E. 620 ; 2 Paine, 131 ; Gil-

pin's E. 1 and 184; and 8, 12 and 13, Eules of Admiralty

Practice,

Spalding S Parsons, for the claimant. The lien of material

men becomes extinct when the vessel is wrecked or derelict. The
rule of maritime law, that the " mariner's lien, attaches and ad-

heres to the last plank of the ship," should not apply to the liens

of material men ; 1 Haggard's E. 227 ; Abbott on Shipping, 754

;

The Elizaheth and Jane, Ware's E. 41 ; The Eastern Star, Ware's
E. 186; The Down, Davies' E. 128 ; The Sloop Louisa, 2 Wood
and Minot E. 56, and Eule 12 of the Admiralty Practice.
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LuMAN Pabmlee and JOSEPH R. McGiNNis V. The Pkopel-

LEB ChAKLES MeAES.

Distnct Court of the United States. Northern District of Ohio.

In Admiralty.

HON. H. V. WILLSON, JUDGE.

1. Where a libel Is filed to enforce a lien upon a domestic vessel, it must be distinctly

set forth in the libel, by what municipal regulation or state law, such lien is con-

ferred.

2. When a libel is filed to enforce a lien under the general maritime law, such &cts

must be sot forth in the hbel, which if proven, would satisfy the court, that the ves-

sel was a foreign vessel at the time the lien attached.

3. The home port of a vessel, is the place where the law requires her to be registered,

not necessarily the place where she was built.

4. When the general maritime law gives the mechanic or material man a lien for

labor and materials, in the building of a vessel, the admiralty has jurisdiction to en-

force it by a process in rem, even before the vessel is launched or employed in navi-

gation.

6. When a libel is filed to enforce a lien against a vessel before she is actually em-

ployed in navigation, the libel must show that the vessel is of the size and build

fitted for maritime employment, and that her business was to be maritime naviga-

tion upon the lal<ces or high seas.

6. Independent of the act of 1845, extending the jurisdiction of the district courts

upon the lakes, the maritime law has the same application to cases upon the lakes,

as it has to those upon tide waters, both as to jurisdiction, and to forms of proced-

ure and practice.

1. Whatever are deemed material, and sufiScient averments in a libel upon the sea-

board to give jurisdiction, would be considered the same upon the lakes.

In December, 1855, 0. Mears & Co., of Chicago, Dlinois,

agreed with Luther Moses, of Cleveland, Ohio, to build the hull

of and complete, -with the exception of the engine, boiler, &c., a

new propeller.

At the same time, they agreed with libelants to build and fur-

nish for said propeller, a new engine, boiler, &c., all to be com-

pleted and set up in the propeller ready for use. The agreement

was in writing. The payments not having been made as agreed,

the libelants filed their libel and allege sub'stantially :

—
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1st. That the propeller is of more than twenty tons burden,

now lying at Cleveland, and that an agreement was made as

above stated.

2d. That libelants performed their part, of the contract.

8d. That C. Mears & Co. have not paid as they agi-eed.

4th to.Rth inclu^sive. That libelants were en^ployed^to super--

intend the work, and furnish pther .materials, &c., and claiming

$1,587.27.

To this libel the respondents.excepted substantially as follows,

to the jurisdiction of the court :

—

1st. That the contracts of libelants havinjg.been made with .the

owners, there was no lien on the vessel.

2d. That the engine, &c., was furnished before the saidipro-

pellerwas employed in navigation, and before she was enroUeS

and licensed.

3d. That the libel does not allege enroIlment.and license ; or,

4th. That she was a foreign vessel.

5th. The libel is insufficient, because it doesnot allege that the

propeller was a vessel, or enrolled.and licensed, &c.

6th. That it alleged, that the contracts were made with ..the

owners, and consequently show there was no ben.

7th. That it alleges, that the contract was made, the work was

done, the propeller was being built, and libelants resided in Cleve-

land, that consequently Cleveland was the home port of the ves-

sel, &c.

S. B. Prentiss, for claimants,. and sustaining the exceptions.

I. This is not a case within the act of February 26, 1S45, .and

no jurisdiction is given by that act, it not being alleged in the

, libel that the propeller was, at .the time of the contract or the

^furnishing the materials and performing the labor,:or at, the time

of filing the libel, enrolled or, licensed for the coasting tiade, or^t

the time employed in business of commerce between ports and

places in different states and territories, i^pon, the lakes and navi-

gable waters connectingthe isaid lakes. See stat. Gonkling's.Adm.

8, 821 and note, 864, ,865 and note; .Benedact'-s ,Adm. 141, 142.

The libel must state every fact necessary to give the courtjurjs'

diction. Benedict's 'Adm. 218, § 4Q2, 221, .§ 40,8. There mu3t
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he a lien ypon the tiling to
,

proceed against it in rem. Ibid,

213, 214, § 387, 153, § 270 ; 4 Wheat. 438 ; 4 Cond. 494.

II. If this was a foreign vessel the lien may exist either by

virtue of the general maritime law or of the state law. Conk-

ling's Adm. 68, 69, 70. But if a domestic vessel, the general

maritime law gives no lien; and the lien, if any, exists by virtue

of the state law. Conkling's Adm. 68, 69, 70; Benedict, 154,

155, § 272. The libel. shows no lien by virtue of the laws.of

this state.

Is there a lien in this case ?

The materials furnished and labor performed were furnished

and performed under and by virtue of a contract with the

owner, for a vessel that was then beii^g built, the contract

being made and the labor and materials furnished and per-

formed at the place where the vessel was being built, and

nothing appearing in the libel but, that that place was her home

port, or that she was otherwise than a domestic vessel, nor is it

alleged that she was built or designed, for maritime business or

navigation.

1. The contract being made with the owner, is there a lien?

The articles furnished, except the jSi^perintendence, were for

the equipment of the vessel, and in furnishing them the libelants

were strictly material men, and , their jights must be regulated

and governed by the law as applicable to material men. Bene-

dict's Adm. 151, 152,J§ 266, 267- (The. ship consists of the hull

and spars, everything else is her equipment. sBenedict's Adm.

151, § 266. No lien for materials is ever implied from contracts

ipaade by the owner in person. It is . only those contracts that

the master enters into in his character of master, that specifically

bind the ship or affect it by way of lien or privilege in favor of

the creditor. When thje owner is present, acting in his own behalf

as such, the contract is presumed to be made with him on his ordi-

nary responsibility, w^ithout a view to the vessel as a fund from

which compensation is to be derived. Conkling's Adm. 59

;

Flanders' Mar. Law, 186. § 241 ; Harper v. New Brig, Gilpin's

E. 550-552; 9 Wheat. R. 409 ;
. 5 Cond. Rep. 6i55, 636; The

Phcebe, Ware,, 263 ;;
Cnabbe's Rep. 199-203. And to this rule there

is no exception in favor of persons furnisliing materials or labor
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for the original construotioa or building of a vessel. Conkling's

Adm. 66.

2. For materials furnished to a domestie ship, the material

man has no lien on the ship except it be given by the state law.

Abbott on Ship. 143 and note ; do. 148 and note ; 1 Kent's

Com. 379; 3 do. 168-170; Flanders' Mar. Law, 188-186;

Conk. Adm. 56, 57 ; 4 Wash. 458 ; Gilpin's E. 550-552 ; do.

473, 477-480 ; 9 Wheat. E. 409 ; 5 Cond. Eep. 435, 436 ; 1

Paine's E. 620 ; 4 Wheat. 438 ; 4 Cond. 494 ; 2 Gall. E. 345

;

7 Peters, 324 ; 1 Sumner, 73 ; 1 Story, 68, 244 ; Crabbe's Rep.

199-203 ; Davies' E. 71.

8. The materials and labor in this case being furnished and

performed while the vessel was being built, and before she was

enrolled and licensed for the coasting trade, or employed in

business of commerce or navigation, &c., the claim is not within

the jurisdiction of the court, either under the general maritime

law or the act of February 26th, 1845. See stat. in Conkling's

Adm. 3 ; 1 Baldwin's E. 544-568 ; Crabbe's Rep. 199-203.

C. W. Noble, for libelants.

1. The jurisdiction of this court in this case does not depend

upon the statute of 1845. We have a general maritime lien.

Fitzhugh et al. v. Propeller Gen. Chief, 12 Howard, 443 ; Bene-

dict's Adm. 471 ; Eules of Sup. Ct. United States, No. 12

;

De Lovio v. Boitet. al., 2 Gallison, 398 ; Benedict's Ad. §§ 209, 211,

212, 213, 261, 265, 267, 270, 271 ; Constitution of United States,

art. 1, §§ 8, 10 : Ibid, art. 3, § 2 ; 1 Term Eep. 109 ; Cowper,

639 ; 1 Sumn. 73, 81 ; Ware, 556 ; 1 Curtis, 253 ; 1 Story, 244.

2. This is strictly, and to all intents and purposes, a foreign

vessel, and the contract is strictly a maritime contract. The
residence of the.owners determines what is the home port of the

vessel, and the residence of the owners is sufficiently stated in

the libel to be at Chicago, Illinois. Abbott on Shipping, 179,

note ; 1 United States Statutes at Large, 55, 288 ; 2 Ibid, 35,

313 ;
Benedict's Admiralty, §§ 24, 26, 28, 273, also p. 471 ; 15

Johnson's Eeports, 298 ; Law's Jurisdiction and Practice, 8; 5 Mc-

Lean's Eeports, 269, last clause of judge's opinion ; Conkling's

Admiralty, 419, 66, 67, 69.
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3. It is not necessary that the vessel should be enrolled or

licensed under the general maritime law, or engaged in com-

merce or navigation between ports and places in different states

and territories upon the lakes or navigable waters connecting

said lakes, nor need it be set forth in the libel. 1 Story's Eep.

244; 2 Gallison R. 398 ; 1 Sumner, 73, 81. <

4. The fact that the owners are personally liable does not

destroy the lien. The master, when he pledges the ship, does

so Only by virtue of his agency for the owners, and his contracts

bind not only the ship but also the owners. If he could not

bind the owner he could not bind the ship. 1 Sumner, 73 ; 10

Missouri, 531 ; 4 Wash, 457 ; 1 Term E. 109 ; Cowper, 639

;

Benedict's Adm. §§ 265, 266 ; Blatchford's C. C. Eeports, 570

:

Eule 12, Sup. Ot. ; Law's Juris, and Prac. 8, 190, 194 ; Gilpin's

R. 473.

WiLLSON, J.—A libel in rem is filed in this case for a balance

claimed to be due on a contract alleged to have been made on

the 8th day of December, 1855, between the owners of said pro-

peller and the libelants, under which contract the libelants buUt

and furnished a steam engine, boiler and other machinery for

said vessel. The alleged consideration to be paid for the engine

and other materials was $6,890 ; of which amount the sum of

$1,290 is claimed to be due and unpaid. The libelants also

claim the further sum of $150 for superintendence in the build-

ing of the propeller ; and aver that, at the time of making said

contract and furnishing the machinery under it, the vessel was

in process of construction, at the port of Cleveland, in the state

of Ohio.

Thomas Mears, of the state of Illinois, has interposed his

claim as sole owner of the propeller, and filed exceptions (seven

in number), to the sufficiency of the libel, and to the jurisdiction

of the court.

I deem it unnecessary to examine or consider these excep-

tions in detail.

The libel is defective, for the want of two material allegations.

It does not state the residence or citizenship of the owners of

the propeller at the time of making the contract and obtaining
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the labor and materials for tke vessel. Neither does it-set forth,

.specifically the tonnage, purposes and intended use of saidijao-

ipeller, when built.

If the ownerSjvat the. time of entering iqto.this agreement, and

procuriDg the work, and materials, were residents of the stete of

Ohio, then the ptopeUer was a dpmesticvessel, and no lien at-

tached unless the local law gave. a lien; in which case it should

have been distinctly set.forth in,the libel by what municipal regu-

lation or state law. such lien was conferred. If the .libelants .rely

upon
, a jgeneral maritime lien, they iShould .spread upon the

record these, facts, which, if proved, would satisfy the court: that

the propeller, at the itime .of ; her , construction, was a vessel

foreign to the port of Cleveland.

The place of ibjiilding a ^hip or vessel, floes .not necessarily

determine her home port. The home port is the place where

the law requires her to be registered or enrolled. By the 3d

section of rthe .registry act of December, 3.792, it is provided,

" that every ship or ytessel hereafter to be re^tered, &c., shall

be jegistered.by the collector ,of the district in which shall be

comprehended the port to whiqh such sMp or vessel shall be-

long at the time of h^r registry, which port shall be deemed to

be that at or near to which -the owner, if there be but one, or

if more than one, then where the -ship's husband or managing

owner, usually reside?." And lay, the 4thfieotion of the act of

1789, it was. declared that the port to which -any such ship: or

vessel shall be deemed to belong, ,is that, or .nearest that in

which the owners usually; reside.

If,,in this cas^, the ifacts.iare ^as elaijaaed.by counsel in the ar-

gument (though not apparent on the record), that C. Mears ^
Co., :the owners of the propeller, were residents of Chicago, at

.the tipie of making the contraej;, and; of building the ipropeller at

.Cleveland, then the vessel had the staiaisot a foreign shjp,iiand

as such became subjected to all the incidents and responsibiUtiie&

.of .^.general maritime lien,lp the , material men,in her building.

All jurists agree, that contracts for the building of ships stand

upon precisely the,same ground as contracts for repairing, sup-

plying and navigating thenj. They are maritime contracts, for

„iaariti™6 -service, and the admiralty jurisdiction as rightfully
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attaclaes in the one case as theiStlier. Thejfeimsalem, 2]G;eXl^.

:M7 ;Gilpin 11.473 ; TUHullof the New Brig, .1 Story ^.MA-
Where the general maritime -law. gives the:meebanic,or)ma-

terialman, a lienrfor labor and materials furaishedan the build-

ing of a vessel, the admiralty ihas jurisdiction ito .enforce it by

process in rem,'even before the vessel is Jauaobedior emplosyed

in navigation. Thelaw in such rcaaes, ^ves i,the lien uponrthe

water craft as an auxiliary to/thcpersonalseeuriliy of the owner.

It has its foundation in .the same .reasons that ,CTeate..a lien for

repairs upon aiship in commission, when ithoaejrv^pairs are ijiadie

in a foreign iport. In ithe caseibefore us, it ismo Yalid ol^eetion

to the ilien,-that the jlabor.w.as .performed, .amd mateiials fur-

nished in the building of'.the vessel, by virt.«e!0f aiOontrastiTOtli

the owners residing abroad. A contract with ithe .sbip'fi thus-

band 'for -supplies in a foreign port, lis effectual itobind( the owner

in personam, while ;at the>same time, the debt; fin" the supplies;»

•a lien upon the ship. The ship's husband .in (sucha case ibinds

the owner. The debt is created jfbir the benefit, and on accouKfc

of ithe owner. 'The contract is in-efeet-with, the owner,, thougli

made by his'-agent, the -ship's:husband; yaad.sthe.Uen attaches;to

the ship to secure the payment of the debt icreafted byjtheeon-

tract, for the sole reason, that the owner resides abroad. Mow^
it isifor the- same 'reason, .theiien attaches tosthe vessel, -where

labor and materials, are ifurnishedin>hier building by virtue of .a

direct contract withithe foreign owner. Itis because jthe.uOwneT

resides abroad. This policy of the.law!has.:a.doable :puq)Qge.;;

it -advances and facilitates ithe .means .of commerce, and secures

and protects the material man against .the i necessity.of resorting

solely to the personal responspbildtyi of a jfesreign ,debt,Qi;,iin >a

foreign tribanal,itO'enfoE,ee<a maritime icontraat.

To give the admiralty court jurisdietionJn.su(@hacase,.hQ?F-

ever, ithe libel and record must show, . that ^the ivassel is . of .the

size and .build ^fitted for maritime .employment, iand ,thiat hw:
busine.ss was to be maritime mavigation upon Ihe.waters of ,tJa:e

lakes, or.upon the high seas. The libel in :lilie ..present suit is

defective in this particular, and ifor.;tha/t-.cause theiClaimant-B .ex-

ception in that behalf, is sustained.

Itiis further -objected b-y counsel Sox ..the filaimant, that the
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libel does not contain averments, bringing the case within the

provisions of the act of 26th February, 1845, entitled " An act

extending the jurisdiction of the district courts to certain cases

upon the lakes and navigable waters connecting the same."

It is provided in this act of Congress, " that the district courts

of the United States shall have, possess and exercise the same

jurisdiction in matters of contract arid tort, arising in, upon or

concerning steamboats and other vessels of twenty tons burden

and upwards, enrolled and licensed for the coasting trade, and

at the time employed in business of commerce and navigation

between ports and places in different states and territories upon

the lakes and navigable waters, connecting said lakes, as is now
possessed and exercised by the said courts in cases of the like

steamboats, and other vessels employed in navigation and com-

merce upon the high seas or tide waters, within the admiralty

and maritime jurisdiction of the United States."

It is insisted that this court has not admiralty jurisdiction to

enforce a maritime lien, except such lien accrued while the

water craft was actually enrolled and licensed for the coasting

trade, and at the time employed in business of commerce and

navigation between ports and places in different states and ter-

ritories.

The forms prescribed for proceeding under this statute, by the

learned judge of the District Court for the Northern District of

New York, in his excellent treatise upon the jurisdiction of the

United States courts in admiralty and maritime causes, would

require the libelant to aver, that the debt accrued while the

vessel was in actual commission and engaged at the time in the

business of commerce and navigation. Such undoubtedly was

the requirement of the law when Judge Conkling published

his work upon the admiralty jurisdiction. It was in accordance

with the decisions, of the Supreme Court of the United States in

the cases of the Thomas Jefferson, 10 Wheat. Rep. 428, and The
Steamhocd Orleans v. Phoiims, 11 Peters' Rep. 175. But since

then, those decisions have been reversed and overruled, and the

Supreme Court, in the case of the Propeller Ghnesee Chief v. Fitz-

hugh, 12 Howard,Rep. 443, has placed the admiralty jurisdiction

of the lakes upon the same basis as that of the tide and salt
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waters. Hence now, independent of the act of February, 1845,

the maritime law has the same application to cases upon the lakes

as it has to those upon tide water, not only in matters of juris-

diction, but also in forms of procedure and practice. I certainly

see nothing in the argument of counsel to change the views of

this court, as expressed upon the same question, in the opinion

delivered in the case of William Q. Woolverton qui lam v. Wil-

liam Lacey^ and decided at the last February term.

If the District Court has jurisdiction in a given case upon the

seaboard, like jurisdiction obtains upon the lakes. What would

be deemed material and suf&cient averments in the libel to give

jurisdiction, in one case, would be regarded as material and suf-

ficient averments in the other.

The exceptions to the jurisdiction of the court over the sub-

ject matter of the suit, are overruled, and the fourth and seventh

exceptions to the sufficiency of the libel, are sustained.

The libelants have leave to amend and the case is continued.

John Ktnoch v. The Pkofeller S. C. Ives, William C.

Neilson, Claimant.

District Court of the United States. Northern District of Ohio.

In Admiralty.

HON. H. V..WILLSON, JUDGE.

1. The contract in this case is an executory contract for the purchase of a vessel

;

conveying no legal title to the libelant, but simply investing him with an equitable

interest. The Court of Admiralty will not hold an equitable title sufficient to

justify its interposition against the legal title to obtain possession, although it may
sometimes deem such an equitable interest sufificient to restrain it from interference

from an existing possession under it.

2. Where one has a mere equitable title without having possession under it ; ffeld,

that admiralty had no jurisdiction to sustain a libel for possession.

3. Courts of admiralty have no general jurisdiction to aiminister relief as courts of
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equity. Thiey cftMiot- entertain a libel fat specific pBrformanee, to correct amis-

take, to give relief against fraud, Sco,, 3 Mason, 16.

4.
' The jurisdiction of the District Court of the United States, under the ninth section

of the judiciaiy act of 1789, embraces all cases of a maritime nature, whether

they be particularly of adiniralty' cbgntzance; or not. They are not embarrassed

by theirestrainingtaets of'Riohard'Il' and' Henty IV," but are governed by the

principles of maritime law reoogpazed in maritime nations of continental Europe.

63 Hie twenty-second rule in adaiiraity, p^soribiDg the mode of procedure in peti-

tory and possessoiy suits requires a joint proceeding in rem, and in personam.

8. To allow a libelin such a case to be amended'so as to proceed fdr damages in

peraomm, would be inoonsistent' with' the' estiblished rules of admlraKy practice.

The libel was filed August 6tli, 185&; and sets fortli that on

the 9th day ofMay, 1859; the claimant, Wm. C. Neilson, being the

owner of the propeller S. C. Ives (then called the Dick Tinto),

entered into a contract for the sale to the libelant, of one-half of

said propeller, hersteam pump,- submarine armors, &c., of which

contract the foHoWing'is- a'copy:

" This agreement made this 9th day of May, 1856, by and be-

tween William C. Neilson of the city of Cleveland, in the county

of Cuyahoga, and state of Ohio, of the first part, and John Ky-
noch, of the city of Buffalo, county of Erie, and state of New
York, of the second part, witnesseth

:

" That the said party of the first part hereby agrees to sell and
convey to the said party of the second part, or to any other person
whom the said Kynoch may designate, on or before the first day
of July, 1856,.one undivided half of the steam propeller Dick
Tinto, as by enrollment number thirty-eight, of the district of

Cuyahoga, at Cleveland aforesaid
; the said propeller to be fully

fitted and in order for wrecking, having on board all the appur-

tenances, consisting of boats, anchors and chains, lines, tools and
such other small articles as are usually required by a boat in the

wrecking business, and her condition as such to be approved by
Jonathan Austin, marine inspector at said city of Buffalo, and
such undivided half to be delivered at Buffalo aforesaid

; also,

one undivided half ofthe "Worthington steam pump, now owned
by the party of the first part; also, one undivided half of two
submarine armors, with pumps, hose, linesand everything apper-
taining thereto; also, one' undivided half of seven heavy screws
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Used' for -wrecking ; in cotisideratibn of ' w'liicll agreement to sell

aiid convey, the said party of tHe second^ part' hereby agrees to

pay to the said' party of tHfr first part the sum of seven ttousand

and six hundred dollars, in manner following, that is to say

:

One thousand dollars on or before the first day of July, 1856,

two hundred and fifty dollars on tlie first day of September,

1856, two hundred and fifty dollars on the first day of Decem-

ber, 1856, two thousand and one hundred dollars on the first day

of July, lS57, two thousand dollars on the first day of July,

1858, and two thousand dollars on the first day of July,; 1859,

with interest on the said sums to be paid on the first days of

July, 1857, 1858 and 1859, at the rate of six per cent, per annum

from and after the first day of July, 1856, until the said pay-

ments are made. In witness whereof we have hereunto set our

hands the day and year first above written,

(Signed) " "Wm. C. Neilson-,

" John Kyjstoch.

"In presence of Behtj. H. Austin, Jr."

Annexed' to this contract was a guaranty by Neilson as to

the net earnings of Kynoch's moiety.

The libel further alleged that aS a part of the consideration of

said contract, it was agreed that Kynoch should have the sole

charge and' management of the propeller, and that she should be

employed in the business of wrecking : that the propeller had

been fitted out according to the contract, payment tendered by

the libelant^ and possession and a conveyance of a moiety de-

manded, but that^said Neilson refused to make any conveyance

or give possession, declaring it to be his intention to send the

propeller on a voyage tO' the St. Clair river, beyond the reach

of libelant.

The libel; therefore,, prayed process against the propeller, and

a decree for the possession, offering to give bonds pendente lite

for her safe return to abide the decree, and also for a monition

toNeilson to show cause why he should not be required to per-

form, all and singul^ar, the undertakings to his agreement.

To this libel, frseeptibns to the jurisdiction of the court were

filed by Willey & Gary, proctors for claimants, on a preliminary"
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hearing of which the court refused to grant possession to the

libelant, but ordered possession to be redelivered to the claimant

Neilson,. on his entering into the usual stipulation, with sure-

ties, &c.

Wilhy & Gary, in support of the exceptions, insisting, on the

final hearing

:

I. That the agreement upon which the libel proceeded was

not a maritime contract in contemplation of admiralty. 1 Conk-

ling Ad. 9 ; 2 Gallison, 468.

J I. That the agreement was executory. Story on Contracts,

§ 18 ; Story on Sales, § 296 ; 2 Kent, § 496.

III. That the court in admiralty will not take cognizance of

contracts preliminary to maritime contracts, or entertain a pro-

ceeding for the specific performance of executory contracts, or

dispossess a party holding the legal title on the application of a

party representing a mere equitable title. The Pitt, 1 Haggard,

240 ; 4 idem, 277 ; The New Draper, 4 Eobinson, 287 ; 5 idem,

161 ; Curtis' Ad. Dig. 17 ; Davis v. Ghild ei al, Davies' R. 71

;

2 Peters' Ad. E. 397 ; 1 Dall. R. 49 ; The Tribune, 3 Sumner,

144; Ware, 450 ; 3 Mason, 6-16 ; 1 Kent, 370 ; 2 Paine C. C.

R. 124 ; 1 Blatch. & Howland, 136 ; Idem, 385 ; 2 W. & M. 87.

IV. That the court will not allow a libel to be so amended as

to engraft a proceeding in personam upon a proceeding in rem,

and that it would be irregular to combine them. 2 Conk. Ad.

613; The Orleans, 11 Peters, 175.

S. B. & F. J. Prentiss and Austin, of Buffalo, for the libelant,

cited 2 Kent, §§ 468, 477, 492 ; 13 Eng. Com. Law, 199 ; Chitty

Con. 374, 375 and note ; 3 Mason, 110 ; 2 Blackstone, 448 ; 3

Sumner, 144 ; and reviewed the cases cited for claimant.

WiLLSON, J.—The libel in this case, partakes much of the

character of a bill in chancery, which seeks to enforce the speci-

fic perfbrmai;ice of a contract, for the purchase of property. It

also seeks the further object of obtaining, for the libelant, the

possession and control of the propeller S. C. Ives.

The only question in the case, is, has this court jurisdiction of

the subject matter of the suit ?
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As a preliminary inquiry, it is proper to examine and deter-

mine tlie effect of the contract referred to in the libel, upon the

title to the moiety of the vessel claimed to be purchased; or in

other words, to determine the question whether Kynoch obtained

by the contract, a legal, or only an equitable title to the property.

This depends upon the character the law gives to the agreement

itself. If it is an executed contract, then the legal title passed

by the instrument to Kynoch ; if it is an executory contract, then

only an equitable title passed.

The law declares that " a contract is executed when nothing

remains to be done by either party, and when the transaction is

completed the moment the agreement is made. An executory

contract is an agreement to do some fiituxe act." Sto. on Con. § 18.

"K anything remains to be done, as between the seller and

buyer, before the goods are to be delivered, a present right of

property does not attach to the buyer." 2 Kent's Com. 495.

This is a well established principle in the doctrine of sales. We
must look, then, to the contract itself, to learn the intention of

the parties, and to determine its legal effect as to the passing of

title to the property in preeenti.

In the contract it is stipulated in these terms :
" That the

said party of the first part (Neilson) hereby agrees to sell and

convey to the party of the second part (Kynoch), or to any

other person whom the said Kynoch may designate, on or b&-

fore the first day of July, 1856, one undivided half of the steam

propeller ' Dick Tinto,' &c., the said propeller to be fully fitted

and in order for wrecking, having on board all the appurtenan-

ces, consisting of boats, anchors, chains, &c., and such other

small articles as are usually required by a boat in the wrecking

business, and her condition as such to be approved by Jonathan

Austin, marine inspector," &3.

There are two distinct features in this agreement which give

it the unmistakable stamp of an executory contract. One is, the

provision for the subsequent act of Austin in giving his approval

of the requisite condition of the vessel ; and the other, the pal-

pable intention of the parties that the legal title should remain

in Neilson until Kynoch should designate whether it should be

conveyed to himself or to some other person. Suppose NeUson

Vol. I. 14
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failed to equip the vessel, and the consequent disapproval, of

Austin of her condition followed ; could it be claimed that Kj-

noch, pn the first of July, would be obliged to receive the bill

of sale and be bound for the payment of the purchase money ?

Certainly not Such a proposition would be as absurd as the

hypothesis that Neilson could, after the execution of the con-

tract, convey the legal title to a third person when that title was

in Kynoch. In the interpretation of written contracts, the

dburts are bound to ascertain and declare the intention of the

parties to them. Now, I apprehend, that by the well settled

rules of the construction of written instruments, the purchase of

the vessel here by Kynoch was contingent. If the prdpeller

should be fitted out by Neilson suitable for wrecking by the first

of July ; and if such fitting out and equipment should be ap-i

proved by Austin ; and if after such equipment and approval,

the moiety should be delivered at Buffalo, then Kynoch agreed

to purchase and pay the consideration named in the contract.

To perfect the sale and purchase, these things were to be done

in the future by Neilson, which if not done discharged the ven-

dee from the terms of the purchase, and this negatives the possi-

bility of legal title in the purchaser. I am clear that Kynoch
obtained by the agreement only an equitable interest in the vessel.

If the libelant, then, has only an equitable title to the property,

how stands this suit ? We have in the record the case presented

:

JFirst, an equitable owner, not in possession, seeking by a pro-

ceeding in rem, the interposition of a court of admiralty to give

control of the vessel ; and second, a demand upon a court of

admiralty to 'decree the specific performance of a contract for

the purchase of vessel property. •

It has long been settled that a court of admiralty will not hold
an equitable title sufficient to justify its interposition against a
legal title to obtain possession, although it may sometimes deem
such an equitable interest sufficient to restrain it from interfer-

ence with an existing possession under it. The province of the
admiralty is to carry into effect the declarations of the maritime
law. Titles to ships and vessels depend chiefly upon the maritime
law, as recognized and enforced in the common law. It is laid

down by Godolphin, and also by Brown and in Clerk's Praxes,



KOETHERN DISTRICT OF OHIO—NOV. 1856. 211
w^~~. —7

The Propeller S. C. Ives.

that suits in admiralty touching property in ships, are of two

kinds; one called petitory suits, in which the mere title to the

property is litigated and sought to be enforced, independently of

any possession which has accompanied or sanctioned that title;

the other, called possessory suits, which seek to restore to the

owner the possession, of which he has been unjustly deprived,

when that possession has followed a legal title, or as it is some-

times phrased, when there has been a possession under a claim

of title with a constat of property. *

I am aware, that so far as the question of jurisdiction is con-

cerned, this distinction between petitory and possessory suits has

never obtained recognition by the courts in this country. The

early decision of Judge Stoey in the case of De Lovio v. Boit, 2

Gal., fUrnished an authority which has been acted upon with

confidence by the courts ever since. And this distinction has

lately been substantially abolished even in England by the 3

and 4 Victoria, entitled " An act to improve the practice and

extend the jurisdiction of the high Court of Admiralty" in Eng-

land. But with all this growing liberality and modern favor

towards the jurisdiction of the courts, it has never been held or

claimed anywhere, that in contests between part owners of a ship

for possession or disputes about title, the admiralty would enter-

tain jurisdiction to support an equitable title for either pur-

pose. Possession must follow the legal title, and that title lies at

the foundation of the jurisdiction. It belongs to other tribunals

to establish the legal title, and when that is done, such title

brings with it all its incidents in controversies between part

owners in courts of admiralty.

Upon the first proposition, therefore, I hold that the libelant,

not having had possession of the propeller, cannot, upon a mere
equitable title, come into this court and ask possession and con-

trol of the vessel.

In the second place, can the demand made in this libel for

the specific performance of the contract in question, be enforced

in the admiralty ?

Courts of admiralty have no general jurisdiction to administer

relief'as courts of equity. If a maritime contract is broken, the

admiralty, concurrent with courts of law, can only give damages
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for the breach of it ; whereas the chancery may compel the parly,

in some cases, to a specific performance. A court ofadmiralty has

no more power to decree such specific performance, than it has to

set aside the contract for frsiud, or correct a mistake, or decree the

execution of a trust. These are matters properly subject to the

cognizance of courts of equity and not of the admiralty. Both

courts have their origin in the polity of the civil law. From

the time the Rhodian Code was incorporated into the Pandects,

l!he maritime law has ever been declared in written ordinances

and codes of maritime regulations. The admiralty courts had

no power to modify or change them. On the contrary the

Praetors of Rome exercised jurisdiction in cases where there was

no written law to govern them, and granted relief where, by
the enforcement of the written law, equity and good conscience

would be perverted. In the Pandects it is said : " Jus autem

civil, est, quod ex legibus, plebiscHis, senatus consuUis, decreiis prin-

mpium, auctoritaie prudentiutn venit. Jus prcetorium est, quod

Pr^imes introduxerunt, adjuvandi, vel supplendi, vel corrigendi

juris civilis propter utilitatem publicam ; quod et honorium diciier,

adihonorem pr'etorum sic nominatum."

Such departure from written ordinances and codes of mari-

time regulations was never known in courts of admiralty,

although, as to form, their course of proceeding has always

been in accordance with the Roman law.

But the decisions of our own courts are decisive of the ques-

tion. In the case of Andrews & Shepherd v. Essex Fire and Ma-
rine Ins. Co., 3 Mason E. 16, Mr. Justice Story broadly declares

that courts of admiralty cannot entertain a libel for specific per-

formance, or to correct a mistake, or to grant relief against fraud.

Courts of admiralty, he says, "have jurisdiction over maritime
contracts when executed, but not over those leading to the exe-

cution of maritime contracts. If there were a contract to buUd
a ship, or to sign a shipping paper, or to execute a bottomry
bond, and the party refused to perform it, the admiralty cannot
take jurisdiction and enforce its performance. But if'the con-
tract be maritime and executed, the jurisdiction attaches ; and
the admiralty may then administer relief upon it according to

equity and good conscience. The law looks to the proximate,
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and not to the remote cause, as the source of jurisdictioD, and

deals with it only when it has assumed its final shape as a mari-

time contract.

Such being the rules of law governing tte admiralty jurisdic-

tion of this court, it follows that we have not cognizance of the

subject matter of this suit in a proceeding in rem.

But it was claimed by the counsel for the libelant, in the ar-

gument, that the contract of purchase being maritime, the case

should be retained and proceeded with in personam upon the '

question of damages for a breach of the contract.

It is, perhaps, unnecessary to determine whether this contract

is, in its nature, maritime or not.

There has been some diversity and conflict of opinion as to

the import and meaning of the word maritime as expressed in

the clause of the constitution and in the judiciary act, to wit,

" all causes of admiralty and maritime jurisdiction.^' By some

it has been contended that the term maritime thus incorporated

in the constitution and the act of Congress, is but an unmeaning

expletive, inserted merely to round a period, and that it should

be used and applied synonymous with the term admiralty as un-

derstood in England. By others (and I apprehend with greater

weight of authority) it, has been insisted that the term so used,

has a substantive meaning, and thereby conferred upon the

federal courts a more enlarged and extended jurisdiction than

was conceded by the common law judges to the high Court of

Admimlty in England. Under our constitution we are not sub-

ject to the necessity of following tlie fluctuating line which di-

vided the jurisdiction of the courts of law and of the admiralty

in Great Britain during the days of Lord Coke, and for a long

perio'd after his time. We look to the powers conferred in the

commissions from the crown upon the judges of the vice ad-

miralty courts in this country under the colonial system, and the

consequent extent of jurisdiction exercised by those courts, and

the state admiralty courts under the confederation, to ascertain

the true meaning of the words used in the constitution, giving

to the federal courts *' all causes of admiralty and maritime juris-

diction." The conclusions arrived at by every intelligent jurist,

will be those declared by Mr, Justice "Washington in the case
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of Davis V. The Brig Seneca, viz : that the judicial power of the

United States under the constitution, and the jurisdiction of. the

district courts under the 9th section of the judiciary act of 1789,

embrace all cases of a maritime nature, whether they be par-

ticularly of admiralty cognizance or not; and, that this juris-

diction, and the law regulating its exercise, are to be sought for

in the general maritime law of nations, and not confined to that

of England or of any particular maritime country. The dis-

trict courts of the United States, sitting as courts of admiralty,

are not embarrassed by the restraining statutes of Richard II and

Henry IV, but exercise as large jurisdiction, and are governed

by the same principles of maritime law, as are recognized by
the courts of admiralty in the maritime nations of continental

Europe.

I have thus plainly stated my views as to the' extent of the

admiralty jurisdiction of this court, that, from the decision

necessarily made in the present suit, no misapprehension should

exist of the purpose of the court to exercise that jurisdiction in

all cases of maritime contracts, when they properly arise.

The obstacle in the way here is not necessarily in the charac-

ter of the contract, but in the mode of procedure claimed by
counsel. The twenty-second rule in admiralty prescribed by the

Supreme Court of the United States, directs the mode of pro-

cedure in all petitory or possessory suits between part owners or

adverse proprietors of a ship. It declares the process shall be
by an arrest of the vessel and by a monition to the adverse
party to appear and make answer to the suit. The rule requires

a joint proceeding in rem and in personam. The libel is the foun-
dation for the action of the court, and it determines the charac-
ter of the decree. It cannot be amended to change the form
of the action any more than a proceeding in the common law
action of ejectment could be changed into an action of trespass.

Such, however, would be the case if the suit should now be
allowed to proceed in personam. An amended libel seeking dam-
ages for a breach of the contract would be the virtual institution
of a new suit, and a novelty in admiralty practice.

The exceptions to the jurisdiction of the court are sustained,
and the libel dismissed without prejudice.
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1. A seaman who is at the same time a part owner of the vessel in which he serves,

is not thereby precluded from libeling in admiralty for wages.

2. A. & B. were, with others, part owners of a vessel, and also served on board her

as mariners. The vessel was sold on execution out of a state court, on a judg-

ment against all the owners. Bisld, that the sale not affecting the liens of sear

men. A, and B. might libel the vessel in the hands of the purchaser at sheriff's

sale, for wages due prior thereto, notwithstanding the former part ownership.

3. The seamen's lien for wages is not discharged by a sale on execution agamst the

owners of a vessel

Libel for -wages

—

the facts and arguments in this case appear

in the opinion of the court.

Mr. Pinney, for the libelant.

Mr. Stanton, for the respondent.

Irwin, J.—On the 7th day of December last, several bills

were filed by James Foster and others, for wages alleged to be

due them as mariners of the steamboat Pilot No. 2, belonging to

the port of Pittsburg. On the same day, the marshal seized the

vessel by process in favor of said libelants, and has since held it
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in custody to answer their claims, and to await the adjudication

of this court. Prior to the time when the said libels were filed

and the attachments served, the said steamboat was taken in exe-

cution by the sheriff of Alleghany county, upon judgments ob-

tained in the District Court of said county, against the owners,

and after due notice, it was on the 18fch day of December, pub-

licly sold by the said sheriff to B. McBride, for the sum of seven

hundred and sixty dollars.

On the 21st of December, tiie said McBride, as intervener,

answered the several libels, from which it appears that as pur-

chaser at sheriff's sale, he claims to hold the said steam vessel

discharged from any lien which may have existed prior to the

sale, and from the claims of the libelants, who are denied to

have been mariners in said vessel, as is asserted in the said libels,

which, therefore, he prays may be dismissed, and the libelants

condemned in costs, &c.

At the hearing, no proof was offered in support of the latter

allegation, but it was contended that two of the libelants named,

Alexander "Woods and Jacob Gallatin, whose claims for wages

auiounted to the sum of five hundred and eighteen dollars and

sixty-three cents, were before and after the voya^ last made by

the steambo'at, and at the time of filing their several libels,

its part owners, and that the judgment and execution upon

which it was sold, were against the said Woods and Gallatin, as

well as against the other part owners, and that, therefore, Aey
have no lien thereon for wages or otherwise. So much of the

answer as alleges the part ownership of the vessel by "Woods

and Gallatin at the time mentioned, is admitted to be true, but

it is denied that their claim- as mariners of the said vessel for

wages due, and their lien as such mariners can in any manner

be affected by such part ownership. This is the only question

for consideration.

There are principles of law governing mercantile partnerships,

which in argument are supposed to involve and settle the pmnts

raised by the answer adversely to the claim of the libelants.

But it is unnecessary to inquire what would have been the legal

efifect of the disputed claims, if creditors of the partners of the

steam vessel claiming by liens inferior to IJiat of wages, or claim-
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ing in personam, had intervened to contest the claims for wages,

or to inquire whether part owners, not parties to the libel, could

successfully intervene to resist the claims for wages of their co-

partners, on the ground that such claims, like all other claims

between partners in relation to services to the partnership, or

connected with the partnership property, can only legally be ad-

justed and determined according to the law of partnership.

Neither creditors nor part owners have intervened; but had

either or both events occurred, it must not be inferred that such

intervention, under the circumstances supposed, would be re-

garded as a legal obstacle to the mariner's claims for wages. It

is not meant, however, to say more than what properly belongs

to the case under consideration, as it may be affected by the

proofe exhibited, the principles of maritime law, and as in prin-

ciple it is distinguished from that assumed in argument.

The respondent is a purchaser of -the steam vessel subject to

liens for mariner's wages, and as no one else intervened to con-

test those liens, the inquiry will be con!fined to what he has set

forth, in his answer as above noticed, and the proofe and the

law which sustain the claims of the. libelants.

The claim of mariner's wages has a priority above all other

daims against the vessel, the freight, and the proceeds of both,

into whosesoever hands they may come. It is a permanent lien,

and secures to the mariner for his wages, a preference above all

other persons, and may be enforced in admiralty against a bona

fide purchaser, without regard to the title through which the

purchaser claims. The respondent purchased the steam vessel

at sheriff ^s sale, eleven days after it had been libeled, and was

in custody of the marshal, and while the libelants were proceed-

ing in this court to enforce their liens. He cannot, therefore,

allege with truth, that when he purchased her he had no legal

notice of these claims. But with or without notice, if all the

libelants were mariners, and were all entitled to wages, their lien

against the vessel, after as well as before sale, is unquestionable.

But whilst this is not denied as a general principle, it is con-

tended that two of the libelants, though they might have been

as alleged, employed as mariners in the vessel, yet as part own-

ers of it, they could not by any known principles of law, proceed



218 DISTRICT COURT OF THETJKITED STATES.

The Steamboat Pilot No. 2.

by libel in admiralty for the recovery of wages : that aU the

owners of the vessel were debtors for wages, and all equally

liable: that the libelants could not separate themselves from

other part owners, and assert a separate claim against the

partnership property, which, in effect, would be to claim against

themselves as well as against their copartners, nor could they

claim against a bona fide purchaser of the partnership prop-

erty under a judicial sale: that such claims for services to

the partnership in a steam vessel or otherwise, might be met

with similar or equally go'od claims by other part owners, and

that their separate or mutual charges and accounts can only be

legally settled by the law of partnership. It was farther urged

that, if part owners of a vessel had in admiralty a lien for wages

as mariners, the right would extend to all other admiralty liens

to the exclusion of creditors, and thus open a door to fraudulent

claims, which, in most instances, it would be impossible to ex-

pose, or successfully resist. The argument in this case is spe-

cious, but unsound. The owners of a steam vessel must, from

necessity, in a voyage of that vessel, be subject to mariner's

wages ;
and, if it should happen that one of their number should

be employed as a mariner, such employment would be in a ca-

pacity distinct from, and unconnected with the appropriate busi-

ness of a partnership of that nature, the object of which is either

to let the vessel out to freight, or for mutual adventure in vessel

and cargo. As one of the crew, his name would regulaily be

included in the shipping articles for the voyage ; and either by
them or other contract, his station and rate of wages would be

determined ; and while subject to all the penalties and forfeitures,

prescribed by the act of Congress for a failure to perform his

duties as a mariner, he would, as such, be entitled to the stipu- •

lated wages, and the triple remedy which the law provides for

enforcing its payment : a lien upon the vessel, the freight and

the proceeds of both, regardless of partnership relations and lia-

bilities, unless, by express contract another way of securing his

wages had been provided. "Without such an agreement, it

would be fair to infer that his copartners in a vessel regarded his

right to wages as unconnected with, and beyond the control of the

partnership. In pursuing the remedy by libel, it would, therefore^
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be enough for tlie libelant to sbow, by the shipping articles or

otherwise, that he shipped as a mariner, and, as such, was enti-

tled to wages, and that his wages were due and unpaid. The

act of Congress, which secures this right, is in accordance with

the policy and usages of maritime law, which regards, with pe-

culiar favor and tenderness, the situation of seamen, by giving

them a lien for wages paramount to all other claims, and a sum-

mary remedy for enforcing the right, unaffected by collateral

matters, or common law pleadings. But whatever doubt there

may be as to the remedy, when a vessel is owned by several in

strict partnership, there can be none in a case where they are

merely part owners, as the respondents are alleged to be in,the

answer, and as they must be taken to be in the absence of all

controlling circumstances. The general relation of part owners

of a vessel, is that of tenants in common and not as copartners

;

they are, therefore, not liable in solido, nor entitled, iij the set-

tlement of their accounts, to be governed by the principles of

partnership. Nichols v. Munford, 4 John. Chan. E. 522 ; 2

John. 611. There are exceptions, but this case is not one of

them ; and as liens may arise either from express or implied as-

signments, it is but a reasonable presumption, when not opposed

by special or express cpntract, that part owners do not intend

to rely solely upon the personal responsibility of each other, to

reimburse themselves for expenses and charges incurred upon

the common property for the common benefit, but that there is

a mutual understanding that they shall possess a lien in rem.

Story's Partn. 444.

The navigation of the western waters by steamboats is often

attended with more than ordinary risk and loss ; to lessen such

risk, it is not unusual for those about to engage in such business

to unite in partnership with one or more persons, known to be

skillful and trustworthy mariners, whose interest in the vessel,

though generally small, is always suf&cient to call into action

the greatest amount of vigilance, ability and care of which they

are capable, an advantage which it would be vain to expect from

mariners bound to their duty only bj the prospect of ordinary

wages.

The law, as explained, harmonizes with this policy, by giving
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to a mariner, though a part owner of a Tessel, a maritime lien

for his stipulated wages, while it does no injustice to another

part owner, or to their creditors, since it adds nothing to the

wages which must necessarily be incurred in a voyage. The

creditors are generally such as have claims for repairs to a vessel,

or for materials furnished, and have often no other security for

payment than the lien which the law gives them upon the vessel.

Both part owners and creditors have a deep interest in its safe

return ; and when, to the usual means of promoting that object,

is superadded the connection of mariner and part owner, it may
be safely assumed, that it would be impolitic, unjust, and con-

trary to the principles of maritime law, to deny to the mariner

his claim for wages. Upon full consideration, made the more

necessary from the absence of a reported case of a similar nature,

I feel satisfied that the claims of the libelants are fully sustained

by the proofe and the law.

Decree accordingly.
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Admiraliy.

HON. T. DEUMMOND, JUDGE.

1. Several casks of hardware were shipped from Ogdensburgh, N. T., to Chicago, by

bill of lading, to be delivered in good order, dangers of navigation excepted ; the

goods being found damaged at Chicago, it devolves upon the earner to prove that

it was within the exception of the bill of lading.

2. Facts having been proved from which this could be fairly inferred, it devolves

upon the shipper to prove that the damages could have been prevented by the

exercise of reasonable care and sWll on the part of the carrier. And it must not

be a matter of doubt, but it must clearly appear, that there was negligence or

want of skill on the part of the vessel.

3. It is a useful and proper precaution for a master of a vessel to note a protest at

the first port of his arrival, after an accident, but it is not an indispensable duty. >

Mr. Stickney, for libelant.

Mr, White, for claimant.

Dbummond, J.—On the 8tli of October, 1851, were shipped

on the propeller Cleveland, at Ogdensburgh, New York, several
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casks of hardware for Chicago, belonging to the libelant. On
the arrival of the propeller at Chicago, on the 1st of November,

when the casks were opened and examined, it was ascertained

that the hardware had been wet and damaged to an amount

varying from three to five per cent., according to the kind of

goods. The libel alleges that this damage was sustained in con-

sequence of the carelessness and unskillfulness of the carrier.

The claimants, in their answer, insist that the injury was the

result of the dangers of the sea, and was unavoidable. The bill

of lading states that the mercbandise was shipped in good order*

and condition, and was to be delivered in like good order and

condition—the dangers of navigation only excepted. The sole

question in the case is whether the damage was within the ex-

ception in the bill of lading.

The proof is that the vessel was tight, staunch, well manned

and equipped in every respect.

The injury being established, it is incumbent on the carrier to

show that it was caused by the dangers of navigation, and if it

appear it was the consequence of such dangers, then it devolves

upon the shipper to make out that the damage might have been

avoided by the exercise of reasonable care and skill on the part

of the carrier. Clark v. Barnwell, 12 Howard Rep. 272.

Apply these principles to the facts in this case. The casks

were stowed in the after part of the forward hold, which was a

proper and safe place for that kind of merchandise. The pro-

peller had a cargo of various goods, for Cleveland, Sheboygan,

Port Washington, Milwaukee, Racine, Southport and Chicago.

Nothing of importance occurred till the 16th of October, when
being off Saginaw Bay, the cylinder of one of the engines broke,

and other damage was done, which compelled the vessel to return

• to St. Clair to repair. The engine was repaired and they left

St. Clair on the 21st. After leaving St. Clair, and passing Point

of Barques, about midnight of that day they were met with a

very severe gale from the west. The sea made a clean breach

over the vessel, washed things from the promenade deck, stove

in the larboard gangway, which caused her to ship a consider-

able quantity of water, which went through the hatch\vay into

the fire-hold, and to leak. All hands were immediately called
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and set to pumping. The propeller was put head to the wind

and worked up under the lee of the land. At the end of about

four hours' labor, they succeeded in freeing her from the water,

and she did not afterwards leak more than usual. The gangway

had been well and securely fastened. They had heavy weather

the remainder of the voyage, but nothing further occurred of any

moment. The witnesses who testify to these facts are the cap-

tain, the engineer, the clerk and the mate. There is no contra-

dictory testimony. They all concur in the belief, that whatever

damage was done to the hardware was in this gale of wind, and

that no human skill or prudence could have prevented it.

It seems fairly to be inferred from the proofs, that the damage

was caused by the gale of wind, which resulted in wetting the

merchandise, either by leakage of the vessel or by shipping

water. The damage is thus shown to be caused by the dangers

of navigation. It follows, that the shipper must establish negli-

gence or want of skill in the carrier. It must not be matter of

doubt merely, but it should clearly apf)ear that there was a want

of proper care, skill or diligence. Now, in this case, the court

must be satisfied, notwithstanding the statements of the witnesses

that there was proper care and skill, that there was not. It is

certainly true that the court is not bound by the 'mere statements

of the witnesses on this point ; but facts must appear from which

the court is able to infer there was a want of due care on the

part of those who had the management of the propeller. There

is nothing in the facts shown, to warrant such a conclusion. The
testimony comes from those on board of the vessel, and this

should lead to great caution in receiving it. Any considerable

experience in this class of cases teaches us to scrutinize closely

everything that may be said. But the testimony cannot, ob-

viously, come from any other source. We must endeavor to

draw just conclusions from it, making all due allowance for the

influences which may be supposed to affect the minds and mem-
ory of the witnesses.

Some stress was laid on the circumstance of there having

been no protest noted until the arrival of the vessel in Chicago,

notwithstanding she stopped at various places before her arrival

at that port.



224 DISTEICT COUET OF THE UNITED STATES.

The Glereland.

It is a useful and proper precaution for a master of a vessel to

note a protest on his arrival at the first port—when it is in his

power to do so—^in all cases where any accident has occurred,

or any injury teen sustained, or any possibility thereof; but it

is not an indispensable duty, without which the carrier cannot

be relieved from liability. It is always highly desirable that a

statement should be made of all the circumstances attending any

casualty or accident on ship board, while the facts are fresh in

the mind, and before controversy has sprung up in relation to

them. Still, if it be omitted, it operates against the carrier only

by throwing a cloud over the transaction—at most, by casting

something of suspicion on the affair. It cannot be said that the

omission of the carrier shall throw upon him all the conse-

quences of negligence in a clear case of none in facL It may
well have its effect in a doubtful case, but not in one where there

is nothing to cause the mind to hesitate in its conclusion. Ab-
bott on Shipping, 497 (side paging 380); 9 Leigh's E. 54;
ConMing's Admiralty, 684, &c. ; Seimt v. Porter^ 7 T. B. 158

;

Arnauld on Insurance, 1337; The Emma, 2 W. Eobinson

E. 315,

There was a protest noted and properly extended on the ar-

rival of the propeller at Chicago, but it has not been introduced.

No objection has been taken on that point by the libelant. It

is said to be lost or mislaid. I think it is reasonable to con-

elude, under the circumstances of this case, if it were here it

would shed no new light upon the subject of this controversy.

The libel must be dismissed with costs.
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Ebee B. Ward and Samuel Waed, Owners of the Steam-

boat St. Louis v. The Propeller A. Rossiteb.

District Court of the United States. District of Illinois. In

Admiralty.

HON. T. DRUMMOND, JUDGE.

1. A steamer, in entering the harbor of Chicago in the night, at a speed of three

and a half to four miles an hour, while another steamer was in the act of turning,

just above a bend in the river, came in coUision with the latter, at that moment

lying across the river; Eeld, The former was in fault, and was hahle for the

damages done. The river was full of craft, and th^ speed of the steamer was too

great under the circumstances.

3. If a steamer, owing to any cause, cannot see ifs way clear before -it, in enter-

ing a harbor at night, it is its duty to stop or proceed with extreme caution.

Mr. Shumway, for libelant.

Mr. Goodrich, for claimant.

Dbummond, J.—On the 27tli of August, 1851, the steamer

St. Louis had returned from her nightly trip from New Buffalo

to Chicago, and had entered the river and passed a little above

her wharf to wind. It was about three o'clock in the morning.

There was no regular place at that time for steamers to turn.

They winded where they could, though there was a place—the

excavation—where it was more convenient and wider than at

other places. The St. Louis was in the act- of turning, lying

across the river (then two hundred and six feet wide only at

that place, the St. Louis being one hundred and ninety-five feet

long), when the Rossiter came into the harbor at a speed of

three and a half to four miles an hour. In turning the bend of

the river, not far from the ferry, a' little more than seven hun-

dred feet from the spot where the St. Louis was winding, the

Rossiter encountered a thick smoke, coming across the river

from the ruins of Haddock & Norton's warehouse, then recently

destroyed by fire, which prevented those on board, as they al-

VOL. L 15
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lege, from seeing the St, Louis, thougli the people of the latter

assert that they could easily distinguish the Eossiter. The

Eossiter blew her whistle as she came up the river. The St.

Louis had all necessary, lights. The Eossiter was hailed as

she approached, but without avail, as she immediately struck

the St. Louis and caused damage to the amount of $258.61. It

was a clear starlight night.

These are the material facts in the case.

There can be no doubt that the Eossiter was in fiiult, and
liable for the injury done. If those on board of the propeller

could not see their way clear, owing to the smoke, it was their

duty to proceed with extreme caution, especially as they were

approaching a bend in the river. It is a rule of universal appli-

cation, that a steamer "in' entering a harbor at night, crowded
with craft as the Chicago river was at that time, shall be held to

the greatest diligence and circumspection
; and, if owing to fog,

smoke, or other cause, they cannot see their way before them,

it is their duty to stop, or at least proceed with such slowness

that they can stop at a moment's notice. It wiU not do for steam-

ers to proceed at hap-hazard, and trust to chance to go clear. K
they cannot see the way they must stop till they can. I have
repeatedly been called upon to investigate cases which have
originated from the recklessness with which steamers enter the
harbor of Chicago, as well in the daytime as in the night. They
must be more careful and vigilant than they have been, or, let

it be clearly understood, they will have to answer in damages
for the consequences.

A decree will be entered against the claimant and his sureties
for the sum of $258.61 and costs.
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George Foster, Owner of Brig S. F. Gale v. The Schooner
Miranda.

District Court of the United States. District of Illinois. In

Admiralty.

HON. T. DRUMMOND, JUDGE.

1. The 5th section of the act of Congress of 3d March, 1849, requu-ed a vessel navi-

gating the lakes in the night, while on the starboard tack, to show a red light,

and a vessel havmg the wind free, a white hght. It also required sailing vessels

to have reflectors to then- Ughts, and that they should be such as to insure a good

and sufficient light, as .well aa propellers and steamers.

2. In a collision, in the night, between a brig and a schooner, at the foot of Lake

Michigan, the weight of the evidence is, that the brig close hauled on the wind

on the starboard tack, had a white light. This was in violation of the act of

Congress and was such a fault aa to preclude the brig from recovering full indem-

nity for the damage done by the collision, which occurred while the brig oaj'ried

such a light.

3. The act of 1849 did not intend to abrogate the rules which have been generally

observed for "the management of vessels: it only added a new one. But it once

being established that the brig had the wrong light, the burden of proving that

the loss was not the consequence of it, is thrown upon the brig. The prorf

clearly shows that, at the time of the collision, the schooner had not a competent

look-out. The schooner also should have kept away and not held on her course.

It cannot be said, therefore, within the meaning of the act of ] 849, that the loss

resulted entfrely from the neglect of the brig to carry the proper light.

4 Both vessels were in fault, and the loss was divided equally between them.

Mr. Hufd^ for libelant.

Mr. Goodrich, for claimant.

Drummond, J.—This is a libel filed by tbe owner of the brig

S. F. Gale, against the schooner Miranda,tfor damages sustained

by the brig, from a collision with the schooner in the 6,11 of

1849.

The brig S. F. Gale from Chicago, with a load of wheat, was

proceeding down the lake on her way to Buffalo. When near

the foot of Lake Michigan, off Point "Waubeshanks, not far from
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the light-ship stationed near that poiot, about three o'clock in

the morning of the 11th of October, the coUision took place.

The wind was south southeast. The brig was 6lose hauled upon

the wind with her starboaiji tacks aboard, steering nearly eaat.

It was a clear starlight night, and a vessel could be discerned

and a brig distinguished from a schooner a mUe or more distant.

Some time before the collision occurred, the light carried by the

Miranda, was seen from the S. P. Gale, two points on her bow.

The man at the helm was ordered to keep the brig close to the

wind, because the light of the Miranda indicated a vessel ap-

proaching from an easterly direction. The brig was accordingly

kept as close to the wind as possible. The Miranda was bound

up the lake, on a voyage from Cleveland to Chicago, and was

standing about west by north, and consequently had the wind

free. Some time before the collision, those on board of the

Miranda had seen the light of the brig, and believing it a white

light, supposed it was a vessel on the same course with them-

selves, and immediately preceding the collision, the watch on the

deck of the Miranda had gone ail to lower the peak, with a view

to haul round the light ship—a usual and proper precaution

—

the captain being at the helm. As the two vessels approached,

the mate of the brig shouted to those on the schooner, not to

run into them. When this was done the helm of the schooner

was put hard a-port, and that of the brig put down ; but the

vessels were so near that at that moment, when apparently for

the first time those on each vessel entertained apprehension of a

collision, it was impossible to prevent them from meeting, and

the Miranda struck the S. F. Gale on the larboard bow, near the

fore-rigging. Both vessels were injured, but the brig suffered

the most.

By the 5th section of the act of Congress of 3d of March,

1849, making appropriations for light-houses, &c., and for other

purposes (9 Statutes at-L. 382), vessels, steamboats and propel-

lers navigating the northern and western lakes, are required to

comply with certain regulations " for the security of life and

property," among which are the following: During the night,

vessels on the starboard tack shall show a red light, and vessels

going off large or before the wind, a white light ; and it is pro-
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vided, " if loss or damage shall occur, the owner or owners of

the vessel, steamboat or propeller, neglecting to comply with

these regulations, shall be liable to the injured partj for all loss

or damage resulting from such negleyt."

This law is undoubtedly binding upon all the classes of ves-

sels mentioned. It follows that it was the duty of the S. F. Gale

to carry a red light, and of the Miranda to carry a white light at

the time of and previous to the collision. There was no point

made as to the light of the Miranda. Those on board of the

brig admit that the schooner showed a white light. The evi-

dence, however, proves that it was an ordinary globe lantern

without reflectors ; and if so, it could hardly be said to come up

to the standard required by the law ; because I think the words

in the act, " said light ghall be famished with reflectors, &c.,

coniplete, and of a size to insure a good and sufficient light,"

apply as well to the lights carried by vessels as to those carried

by steamboats and propellers.

The libel alleges that the S. F. Gale carried at the time a red

light. The answer of the claimant denies it, and asserts it was
a white light. Of course, the dispute is to b« determined by the

proof. And here is to be found the conflict of evidence which

so often occurs, in these cases, between the persons on board of

the different vessels. A brief examination will show where the

weight of the testimony is upon this point.

Langley, the captain of the brig, merely says they had a red

light. Scott, a seaman, states they had a red light on the pawl
bits, but he did not notice the Gale's light when he went on
deck. It being his watch below at the time, he did not go on
deck till the collision occurred. Hitchcock, also a seaman of the

brig, who was at the helra, says that at the time the Miranda's

light was first discovered, and for more than an hour previous,

and up to the time of the collision, the brig showed a red hght
suspended from the pawl post.

This is the whole testimony on the part of the libelant. The
witnesses simply declare the fact to be so, without adverting to

any circumstances which show that their attention was particu'

larly called to it, or that they had any special reasons for recol-

lecting it.
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On the other hand Durand, the captain of the Miranda, says

that he saw the light of the Gale about fifteen minutes before the

collision, a mile or more distant ; that it was a white light. He
is positive it was a white light, because the second mate and

himself had previously talked of it, and there was no other light

in sight except that of the light-ship ; and he is certain also,

because the Gale carried the same light (white) when she shot

across the bows of the schooner. Wilgus, the first mate of the

Miranda, declares he noticed the signal light of the Gale. It was

a white light, but burned low, giving a dull light. He still saw

the same light hanging after the two vessels parted. Isaac Brown,

the second mate, was one of the watch on deck at the time. He
and the captain spoke together of the white light carried by a

vessel then ahead of them as they supposed. They stood some

time on the forecastle deck and saw a white light and that only.

If the Gale had carried a red light, he says, they would not have

gone aft to lower the peak of the mainsail. Joseph Brown, a

seaman of the Miranda, states the brig had a white light, which

burnt dim at the time. The light was so near he could not but

observe it : and he says it was remarked by others at the time,

that the Gale carried a white light. Turner, also a seaman of

the Miranda, says that the Gale carried a dim, white light ; and
is positive it was a white light, because he had heard the captain

and second mate previously talking of the light in sight as a

white light, and because, when he found the brig was close hauled

on the wind, with her starboard tacks aboard, he noticed that

she showed the wrong light.

It is apparent, from the foregoing statement of the evidence

upon this point, that it predominates strongly in favor of the

conclusion that the S. F. Gale showed a white light. The wit-

nesses who testify on that side, had their attention particularly

drawn to the fact ; it was the subject of remark at the time.

They saw the light before the collision, and after ; their oppor-

tunity for observation was favorable, and it seems clear that those

on board of the brig who speak to this point were mistaken ; or,

at all events, the S. F. Gale did not show that kind of light which
the law required. There can be no doubt the act demands the

exhibition of such a red light (when the vessel during the night
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is on the starboard tack), as under ordinary circumstances, and

more especially in so> clear a night as that when this collision

occurred, can he distinguished from a green or white light. It

is possible the explanation may be found, as has been suggested,

in the fact that the S. F. Gale, just before thfe light-ship was

passed, had been sailing with the wind free, and her officers had

neglected to change their white light when they changed their

course. However this may be, I am forced to the conclusion

that the brig was not at the time showing the proper light, con-

sequently those who had charge of her were themselves in fault

in that respect. There is some doubt, also, whether there was a

good look-out kept on board of the brig. The captain of the

Miranda says, if ,a good look-out had been kept on the brig, the

collision might have easily been avoided. This might have been

so; but those on board of the S. F. Gale had a right to suppose,

as they were close on the wind, the usual rule would be observed

by the Miranda—^to keep away ; whereas as we shall presently

see, the course of the schooner was unchanged until the collision

was unavoidable.

The S. F. Gale not being free from blame, it follows the

owner cannot, under the maritime law, sustain a claim for full

indemnity for the damage done.

The next question is, whether within the meaning of the act

of Congress, the loss or damage resulted from the neglect of the

brig to comply with the requirement of the law, because if that

is the case, so far from the Miranda being liable to the S. F. Gale,

the latter would be liable to the owner of the schooner for the

injury done to the Miranda. And perhaps we cannot better

illustrate the principle than by supposing this were a libel filed

by the owner of the Miranda against the brig for injury done to

the former. Could it be sustained under the circumstances of

this case ? Conkling's Admiralty, 302.

We have to set out with the admitted facts, that the S. F.

Gale violated an express law of Congress. In the case of the

collision of the De Soto and Luda, Waring v. Clark, 5 Howard's

E. 441, the Supreme Court went out of its way to decide, that

if a collision occurs between steamers at night, and one of them

has not signal lights, it will be held responsible for all losses
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until it is proved that the collision was not the consequence of

the absence of signal lights. The court say they do not put the

decision of the case on that ground, and they do not determine

whether there was an absence of signal lights or not. The real

ground of the decision on the merits was, that the Luda was run

down whilst in the accustomed channel of upward navigation,

by the De Soto, which was out of that for which it should have

been steered to make the port to which it was bound. The

opinion of the court in Waring v. Clark, was given under the

act of July 7th, 1838, which made it the duty of the master and

owner of every steamboat running between sunset and sunrise,

to carry one or more signal lights. It is said this principle

applies also to the act of 1849 which we are now considering,

and that the Miranda cannot be accountable for any loss to the

S. F. Gale, until it is shown it was not ooeasioned by the brig

carrying a white light.

Did the collision happen in consequence of the n^lect of

those who had charge of the brig? It may be admitted that

the fact of the brig not having the proper light throws upon

the libelants the onus of proving the damage was the result

of some fault on the part of the Miranda. I have come to

the conclusion, after an attentive examination of the evidence,

that whUe it may be said the collision might not have hap-

pened if the brig had shown the right light, it may also be
said it would not have occurred if there had not been fault on
the part of the Miranda. It is insisted, if it be proved that the

brig violated the law, it follows as a necessary consequence that

the Miranda must stand excused. I do not so understand the

law. There are certain rules which are settled in the maritime
law, respecting the conduct of vessels at sea, but the neglect of

these by one party will not excuse the other for the want of
ordinary care and diligence. In a recent case, it seems to be
implied that every proper precautionary measure must be taken
on the part of the collided vessel to pass the other in safety;

and then if a loss hi^ppen in consequence of the fault of the
other, the damage is attributable to the neglect of this last
Nswton V. Stehhins, 10 Howard, 605

; and see St. John v. Pame,
10 Howard, 55, and The Cynosure, 7 Law Reporter.
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If the S. F. Gale showed the wrong light, it was not the less

the duty of those on the Miranda to ohserve the usual nautical

rules in the management of their, schooner. It was not the in-

tention of the act of Congress to abrogate those regulations

which have always been observed in the management of vessels.

Notwithstanding the brig carried a white light, it was the duty

of the Miranda, having the wind free, to keep away, and not to

hold on her course. It was a clear starlight night ; those on Ihe

Miranda had a right at first to presume that the brig was on the

same course with themselves. But if it be true as stated, that

the captain and mate of the Miranda looked at the light of the

S. F. Gale for some time, they must have seen that they were

oveihauling the vessel ahead at a very rapid rate. It is to be

borne in mind that the evidence shows the two vessels were ap-

proaching each other at the combined speed of from eight to ten

miles an hour. It should have been enough to have excited to

watchfulness. The law of Congress is obligatory, but so are all

the laws of the sea. There have been many rules and regula-

tions established by the wisdom and experience of nautical men,

and sanctioned by the courts for the conduct of vessels, but there

is none of more imperettive obligation, than the one which de-

clares that when a vessel is approaching another in the night, a

competent and vigilant look-out should be kept on board of each.

It is a rule prescribed alike by the law, and by common sense

and common prudence. Did the Miranda keep such a look-out ?

It seems to me not. According to the evidence the officers

knew they were approaching a vessel. What if it was a vessel

on the same course with themselves ? They were not the less

bound to be vigUant in looking out for her and watching her

movements. I concur entirely in the opinion of one of the nau-

tical witnesses examined in court, Capt. Napier, tbat,'even if

they lad supposed the vessel ahead was on the same course with

themselves, still it was their duty to keep a good look-out, and

to call all the watch on deck to lower the peak, at a time when

they were so near another vessel. It is impossible to escape the

conclusion that if this had been done, in so clear a night as that

was, it would soon have appeared that the brig ahead was in fact

approaching them from an opposite course close hauled on the
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wind, notwithstanding the white light, and thus the collision

might have been avoided. It was also the duty of the schooner,

having the wind abaft the beam, to keep away. It seems clear that,

if the Miranda had had a competent watch at the time, and kept

away as she ought to have done, no collision would have taken

place. The loss that was sustained was not the result altogether

of the neglect of the brig to show the right light, and was not

the consequence alone of that neglect, but to say the least it was

occasioned iu a measure by the neglect of those in the Miranda.

I find, therefore, that the two vessels were each in fault.

But it is urged, conceding there was a fault on the part of the

Miranda, yet it was not such an omission as that of the brig.

The latter had violated an express law, by neglecting to do that

the omission of which no circumstances could excuse, and it is

not like other rules, which vary according to contingencies. I

cannot yield my assent to this doctrine. The law of Congress

under particular circumstances requires a particular light. The

maritime law requires a vessel under certain circumstances, to

be managed in a certain way. Both are equally binding upon

those who have the charge of vessels. And I think that is a

sound rule, wKich, if sustained and enforced by the courts, con-

duces, to the greatest extent, to unremitting vigilance on the

part of seamen. The doctrine laid down by Dr. Lushington in

the case of The Hope, 1 W. Robinson's R. 154, seems to be

founded in good sense, and may be applied to this case : that if

the brig carried the wrong light, and the master of the Miranda

should say, " we will keep our course nevertheless," he would

be to blame. It would be a dangerous doctrine, to authorize the

master of the Miranda to say under the circumstances of this

case :
" That vessel has the wrong light ; I will not trouble my-

self to arvoid her ; the consequences be upon herself."

Both vessels then being in fault, the next inquiry is how is

the loss to be apportioned ?

The rule laid down by Lord Stowell in the case of The Wood-

rop Sims, under his second possibility by which a collision may
occur, when both parties were to blame, or where there is a want

of due diligence on both sides, is, that the loss must be appor-

tioned equally between them as being occasioned by the fault of
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both. This seems to be the well settled doctrine in the English

admiralty, and is the general rule of the maritime law. Story

on Bailment, § 608, and Abbott on Shipping, 230-3, part 3,

chap. 1, Shee's Edition ; Conlcling's Admiralty, 300. It has, how-

ever, been said in the argument, that the rule has never been

adopted in this country. No case was cited in which the doc-

trine has been applied by a court of admiralty in this country,

and it is certainly singular, in the many cases which have arisen,

there are so few in which the fault has been found to be common
to both parties, so as to determine what the rule is in such cases.

But the doctrine to divide the loss appears to have been ap-

proved, and whenever it is referred to, it seems to be considered

as a part of the maritime law to be administered by our admi-

ralty courts. Story on Bailment, uhi supra ; 3 Kent Com. 231,

232. It is treated as settled law by Judge Hopkinson in Reeves

V. The Constitution, Gilpin's R. 584, by Judge McKlNLEY in Strout

V. Foster, 1 Howard's R. 92, and by Judge "Woodbury in his

separate opinion in Clark v. Waring, 5 Howard, 503. And it

was expressly decided and applied by the District Court of Massa-

chusetts in 1846, and treated as the settled doctrine in admiralty,

Rogers v. The Brig Rival, 5 Law Reporter, 28, and authorities

there cited. And see the case of the De Kock v. , Law
Reporter, 611.

It is admitted that the rule in the common law courts is dif-

ferent, but all the text writers and judges who have mentioned

the subject, seem to regard it as a fixed rule in admiralty. And
on the whole, though it has sometimes been considered objection-

able by able judges and writers, yet after some reflection I am
satisfied the strength of the argument, reasoning upon general

principles, is in favor of the rule, and sustains the authorities, in

spite of a sneer that has occasionally been thrown out of its

being rusticum judicium. It is safer to adopt this rule in cases

of collision, than it is to measure out to each party in a particu-

lar case, the precise quantum of damage that he may have sus-

tained.(l)

(1) The rule has since been sanctioned by the Supreme Court. The Schooner

Catharine v. Dickinaon, 11 Howard's R. 170.
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As the parties wish me to decide the question of damages on

the proof now in, without referring it to a commissioner, I will

state my views on the subject.

The evidence is that the S. F. Gale was injured to the amount

of $336, for which repairs were actually made, and about that

amount paid. The other damage .is stated by the captain at

$300. One of the witnesses puts it from $300 to $500. They

do not give all the particulars of the injury, from which the

court might ascertain with accuracy the amount. It is stated

that the new foresail was worth $40 more than the old. On the

whole I have thought that $600 would, under the proof, be a fair

amount to fix upon as the damage sustained by the S. F. Gale.

The witnesses say that the damage done to the Miranda was

$300. The whole damage done by the collision was then $900,

one-half of of which would be $450. The S. F. Gale being in-

jured $800 more than the Miranda, I shall order a decree to be

entered againat the claimant and his sureties for $150, and that

divides the loss equally between the parties.

I shall allow costs to neither party ; each one must therefore

pay his own.

E. B. & S. Wabd and T. G. Butlin, Owners of the Steahboat
Arctic v. The Schooner M. Dousman.

District Court of the United States. District of Illinois. In

AdmiraUy.

HON. T. DRrMMOND, JUDGE.

1, In a collision which took place between a, steamer and a schooner as they were
entering the harbor of Chicago, the evidence shows that the schooner was ahead,

and was sailing the channel usually taken by vessels when the wmd was as at

that time, and that the steamer attempted to pass, in a narrow space, between
the schooner and the pier, without any considerable abatement of speed. This was
a fault, and under the •circumstances the steamer cannot maintain a libel for the

injury done by the collision. The steamer should have allowed the schooner to

continue her course without interruption, and if necessary should have stopped.

2. When it appears in a case of collision, one party is in fault, before ii court of

admiralty will allow any compensation by apportioament or otherwise to such
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party, the evidence must clearly show there was a faalt on the other side. If it

is conSicting, so as to leave it doubttbl, or if it should, appear that there might be

some slight mistake or error which was occasioned by the original flagrant fault

of the first named, no apportionment will be made.

3. Whenever a sail vessel is entering upon difficult navigation, as approaching a

harbor, &a, a^ steamer following should take extreme precaution to keep out of

the way. A steamer is considered under command,, and should avoid sail ves-

sels ; and this rule is to be enforced with, peculiar strictness under the circum-

stances of this case.

H. Q. & U. S. Shumway, for libelant;

Mr. Goodrich, for claimant,

Bkummond, J.—This is a libel filed by the o-wners of the

steamer Arctic. It alleges that the steamer, being about to enter

the harbor of Chicago, on the 13th day of August, 1851, turned

to pass around the north pier: that after the steamer com-

menced turning, the schooner M. Dousman, which was entering

the harbor at the same time, with the wind free, and being on

the easterly side of the steamer, negligently and improperly

changed her course, struck the steamer on the larboard side and

damaged her to a considerable amount. It states that there was

suf&cient room and depth of water for the schooner to enter the

harbor without changing her course northerly, and that with

proper care on the part of the schooner th-e collision might have

been avoided: that the steamer was so situated at the time the

schooner approached, it was impossible for her to get out of the

way : the steamer being between the schooner and the north

pier. The owners of the Arctic claim compensation for the

damage done by this collision.

The answer states that the schooner; loaded and drawing eight

feet of water, with the wind north, was entering the harbor in

the channel usually taken by vessels with such a wind; that at

the mouth of the harbor, and south of the channel the vessel

was sailing, there is shoal water—usually called the' middle

ground—on which the schooner would have been in danger of

grounding and of being lost or injured, if she had kept too far

south : that the Arctic, just after the M. Dousman had doubled

the north pier, undertook to pass between the schooner and the

pier : that in so doing she came in contact with the schooner-
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and did some damage to the latter. The owner denies that the

schooner changed her course more than was prudent to keep

her off the middle ground, and that there was not sufficient rbom

for the Arctic to pass between the schooner and the pier ; and

avers that the steamer ought to have stopped or backed so as to

allow the schooner to pnss into the harbor.

There is the usual conflict of testimony in this case. In a col-

lision between two vessels, there is generally an effort by those

on board of one to cast the blame on the other. There are,

however, some main facts in this case which cannot be contro-

verted. The M. Dousman was a schooner under sail, with the

wind about north, trying to make the harbor of Chicago by the

north channel. The entrance to the harbor is quite narrow.

At the time the schooner changed her course to run into the

harbor, the Arctic was several hundred yards astern of the

schooner. As the wind was then, vessels coming in by the

north channel keep as near the north pier as they can with

safety, on account of the current which sweeps around the pier.

The Arctic, astern of the schooner, and herself about to make .

the harbor under a fall head of steam, undertook to go to wind-

ward of the schooner, and between her and the north pier.

Those who had the management of the steamer knew, or were
bound to know, the risk they run in attempting so very difficult

' and delicate a maneuver.

AVhen we come to the details of the collision, we find great

discrepancy in the evidence. According to those on the Arctic,

no collision would have taken place if the schooner had not

suddenly changed her course and luffed up across the line of the

steamer, while according to those on the schooner the collision

could not have been avoided, and whatever change of course

there was, was caused by a" fear of striking the middle ground,
a bad shoal lying near the mouth of the harbor. It seems that

the helmsman of the schooner, when he saw the approach of the

Arctic and the danger of a coUisiou, kept the schooner away
without any direction to that effect, whereupon the captain

ordered him to keep the vessel straight and not mind the

steamer. The people of the M. Dousman concur in saying that

the vessel luffed to avoid grounding. Those on the Arctic, on
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the contrary, affirm there was plenty of room with good water

to the southward of the course of the vessel.

It is true that the schooner cannot escape the consequences of

its own fault by showing that the steamer was also in fault, but

I do not think it necessary to weigh and examine the testimony
'

very minutely to determine whether there might not have been

some trifling fault on the part of the schooner, because the

faults of the steamer were so many and flagrant, that whatever

error, if any, of the schooner there was (and I am not prepared

in this conflict of testimony to say there was any), it might well

be considered, under the circumstances, as trivial.

I think the weight of the evidence is, that the collision occur-

red as the Arctic was in the act of swinging as she changed her

course to enter the harbor. All the witnesses on the schooner

do not agree as to this ; but the master of the brig Mary, which

was a short distance behind, and about to enter the port, speaks

particularly on this point, and his position gave him the best

opportunity ofjudging. Besides, this conclusion is strengthened

by the mann'er of the contact, and by the nature of the injury

that was done to the steamer and to the schooner. The luffing

up of the schooner may have contributed slightly to it, but it is

not certain that the collision would not have taken place in any

event. It would, not be surprising if the helmsman of the

Schooner was a little alarmed when he saw the imminence of the

danger, and should try to aVoid it ; nor that the captain, through

an apprehension of running aground, should give an order to

luffi These are niceties which need not be severely criticised.

We must recollect that the captain of the schooner had a right

to presume that the steamer would keep out of his way ; and
though we should hold him to the exercise of all reasonable

skill and prudence, still we must jujjge of these by the light of

the circumstances which surrounded hiin.

The first and second mate of the Arctic unite in giving it as

their opinion that the checking bell was not rung, and that her

speed, which had been from eight to twelve miles an hour, had

not been slackened. It is true one of the men says that the

checking bell was rung fifteen minutes before the collision ; and

yet this same witness declares, in another part of his testimony,
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that at tliat time they were only seventy or eighty feet, from the

pier. "No reliance whatever can be placed on the evidence of

this witness. He was examined before me, and his whole man-

ner indicated a total recklessness as to the facts, and his eager-

ness to screen the Arctic, involved him in endless contradictions.

It is manifest that the Arctic, whether her speed had been less-

ened or not, was going at too rapid a rate.- It would be attended

with very ruinous consequences to sanction such speed under

such circumstances. Coming into a harbor with a narrow pas •

sage, right in the wake of another vessel, at a speed of ten miles

an hour ! Steamers cannot be too stringently held to caution

and circunispection in this particular. They are constantly

violating all the rules we adopt, and I dc not feel disposed to

relax those, wholesome restraints which the courts have thrown
around their management.

The schooner was ahead, and had the right to choose her

course ; in this instance, with the wind north, it was her only

course. It was the duty of the steamer to keep out of the way
of the schooner ; and there can be no doubt it was a gross fault

for the steamer to attempt, under the circumstances, to pass be-

tween the schooner and the north pier. This is the opinion of

the nautical witness who has been examined on that point, and
I concur fully in its correctnesSi It was atteiided with great risk

and;peril in every aspect, as well to the steamer as to the schooner.
I think it may be laid down as the rule, without exception,

that whenever a sail vessel is entering a harbor so difficult of

access as that of Chicago, a steamer following should take ex-
treme precaution to keep out of the way of such vessel, and, if

need be, stop entirely. It is the only safe rule. The general
rule applicable to steamers is, that they are always considered
under command, and shcjpld keep out of the way of saihng
vessels

;
and it seems to me this rule should be enforced with

peculiar strictness upon a steamer situated as the Arctic was in
this case.

If this were a libel promoted by the owners of the M. Dous-
man, I should have no hesitation in awarding to them compen-
sation for the damage their vessel sustained; as it ia, I dismiss
the libel with costs.
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HON. R. W. WELLS, JUDGE.

1. The act of Congress, approved July 7th, 1838, " To provide for the better se-

curity of the lives of passejngera on board of vessels propelled in whole or in part

by steam," is founded upon article 1, section 8, clause 3 of the constitution, giving

Congress power " to regulate commerce with foreign nations, and among the

several states," &c.

2. If commerce is completely internal, confined to one state, Congress has no power

over it.

3. Congress has no authority to require a license to carry on a ferry over the Mis-

souri river, at a place entirely within the limits of the state of Missouri.

4. There is no law previous to the-act of July '7th, 1 838, requiring a ferry boat ply-

ing wholly within the limits of a state, to obtain a license.

6. The act of 7th of July, 1838, does not apply to such ferry boats.

6. Whether feny boats plying between the United States and Canada, would be re-

quired to obtain a license. Quere ?

1. The phrase "coasting trade," cannot be applied to feriying across a river.

B. F. Hickman, for the United States.

S. M. Bay, for steamboat James Morrison.

"Wells, J.—This is a case of libel. It is founded on the sec-

ond section of the act of Congress, entitled " An act to provide

VolL 16
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for the better security of the lives of passengers on board of ves-

sels propelled in whole or in partby steani ;" approved 7th July,

1838. The libel states substantially, that the boat was propelled

by steam, and was employed in navigating the Missouri river, a

navigable river of the United States, and Ia transporting goods,

wares and merchandise, and passengers in said boat on said river,

without the owners having obtained a license from the proper

officer of the United States so to do, and charges that said boat

was liable to a penalty of $500.

The owners appeared and defended. The answer admits that

the boat was propelled by steam, that it navigated the Missouri

river, as charged, but denied that it navigated or transported

freight and passengers in any other manner than as a ferry boat

across said river at St. Charles, altogether within the limits-of

the state of Misspuri, for which purpose they had a licqn,g^

under the laws of the state of Missouri. They admit that they

had no license from the United States ; but deny that one was

necessary, or that they incurred any penalty. From the evi-

dence and the admission of the parties, it appears that the ^ts
of the case were correctly stated in the answer.

Upon this state of facts an important question arises for the

consideration and determination of the court. Is a steamboat

employed only as a ferry boat, altogether within the limits of a

state, liable to a penalty for being thus employed, not having- a

license from the United States officer, under the provisions ofthe.

act of 7th of July,, 1:838 ?

The first and second sections of that act are as follows::

"Section 1. That it shaU be theduty ofall owners ofsteamboats

or vessels propelled in whole or in part by steam, on or before

the first day of October, 1838, to make a new enrolhnent of the

same under the existing laws of th^. United States, and to taker

out from the collector or surveyor of the port, as the case may
be, where such vessel is enroU§d, a new license, under such con-

ditions as are now imposed by law, and as shall be imposed
by this act.

" Section 2. That it shall not be lawful for the owner, master or
captain of any steamboat or vessel propelled in whole or in part

by steam
,
to transport any goods, wares and merchandise or passen-
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gers in or upOn tHe bays, I'akes, riverS, or other navigable waters

of tbe United States; from and aifljer' the first day of October,

1838, without- having;' fitst^ obtained fi^om the proper officer ai

license, under the existing laws, and without having complied

with the conditions imposed by this act; and for each and every

violation of this"' Section, the owner or owners of said vessel

shall forfeit and pay tb the' ITnited States the sum of five hun-

dred doliiars, one -half fbr tfe use of the infbrmer ; and for whiish

sum or sums the* steamboat or vessel so engaged shall be liable,

and shall be seized and proceeded against, summarily, by way

of libel, in any district court'of the United' States having juris-

dletibn of the offence."

The wordfe of the act' are' comprehensive enough to include

(fee case of this boat. It is propelled by steam, navigates a navi-

gable river of the United States, transports goods, wares and

merchandise and passengers Upon said river, and has no license

therefor'froni the proper United States ofScer.

It isnotuncomniion fbr a case to come within the words of an

act, yfet' not come within the meaning of the act. It will be

observed that th'e- first section requires a "new enrollment"

under the existing laws' of the United States, and a new license

taten out. The second sectibn requires a license to be taken

Gut'under the existin^'lkws. No license is'spoken' ofj mentioned'

or described, other than that required theretofore. It is obvious

that the license spoken of in the act is that prescribed by other

and' f6rmer laws of the Uni-fced States, and could only be " a

license to carry on the coasting trade," no other license known
to the laws of the' United States' being at' all applicable. This

was admitted- by the district' attorney of the United States in the

argument at the bar.

I will first' inquire into the constitutional power of Congress

to requirea license in this ciase, and then, secondly, to inquire

whether, supposing the power to exist, it has been extended by

the act of 1838 to this case. Even if we were to confine our

inquiries to the second branch of the subject; it would greatly

aid us in making those inquiries to ascertain the power of Con-

gress over the subject.

It is said in Sergeant's Constitutional-Law, page 308, that " the
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general power of establishing regulations for the condemnation of

vessels as unfit for sea or unworthy of repair, may, it would seem,

be exercised by Congress, either as applicable to trade and com-

merce, or as within the admiralty jurisdiction." _A.nd the

Supreme Court of the United States in the case of Janney t.

The Columbia Ins. Co., 10 Wheat. 418, said something,, arguendo,

to the same effect. The admiralty jurisdiction is a part of the

jurisdiction of the courts, and is found in the third article, sec-

tion second, of the constitution of the United States: "The
judicial power shall extend to all cases of admiralty and mari-

time jurisdiction." But the Supreme Court decided in the case

of the United' States y. Combs, 12 Pet. R. 76, that "in cases

dependent on the locality of acts done, this power is limited to

the sea and to tide-waters as far as the tide flows, and does not

reach beyond high-water mark." Of course that jurisdiction

could not reach a transaction the locality of whicb was some

thousands of miles above tide-water ; for in this case the juris-

diction would depend upon the locality of the transaction.

But the provisions of the act of 1838 are evidently founded

on the power of Congress to " regulate commerce." The license

required is " to carry on the coasting trade," and the power was

claimed, in the argument at the bar,, under the clause " to regu-

late commerce." It was not claimed under the admiralty and
maritime jurisdiction.

The constitution, in article 1, section 8, clause 3, declares that

Congress shall have power " to regulate commerce with foreign

nations and among the several states and with the Indian tribes."

The authority of Congress, as it regards the case at bar, is

claimed under the power to regulate "commerce among the

several states."

The power over navigation and intercourse is part of the

power to regulate commerce, and is possessed by Congress as

fully as it possesses the power to regulate commerce ; but, of

course, not to a greater extent. There is no separate and dis-

tinct grant to regulate navigation ot intercourse
; they are inci-

dents to or part of the power to regulate commerce. "Wherever
the right to regulate commerce does not extend, the right to

rogulalc navigation or intercourse does not go. The latter goes
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with the former or follows it. The right to regulate commerce

onlJ extends to three descriptions of commerce : First, -with

foreign natiotis ;' second, among the several states ; third, with

the Indian tribes. It does not include the perfectly internal

commerce of a state. The commerce to be subject to such regu-

lations must be among, that is intermingled with, the several

states. If cojafined to one state alone. Congress has no power

over it. It would have been strange if it was intended that

Congress should have power to regulate every description of

commerce, to enumerate only particular kinds in the grant.

And such are the doctrines and opinions of the Supreme Court.

In Gibbons v. Ogden, 9 Wheat. R. 194, that court says :
" It is

not intended to say that these words comprehend that commerce

"which is completely internal, which is carried on between man
and man in a state, or between different parts of the same state,

and which does not extend to or affect other states. Such a

power would be inconvenient, and is certainly unnecessary."

Again :
" Comprehensive as the word ' among' is, it may be

properly restrained to that commerce which concerns more states

than one. The phrase is not one which would probably have

been selected to indicate the completely internal traffic of a state,

because it is not an apt phrase for that purpose, and enumeration

of the particular classes of commerce to which the power was to

be extended would not have been made had the intention been

to extend the power to every description." 9 Wheat. Rep. 194,

195.

Again: "The genius and character of the whole government

seem to be, that its action is to be applied to all the external

concerns of the nation, and to those internal concerns which
affect the states generally." Ibid, 195. Again: "The com-
pletely internal commerce of a state, then, may be considered as

reserved for the state itself" Ibid, 195.

This, also, is the doctrine maintained by the highest court of

the state of New York. See Steamboat Company v. Livingston,

3 Cowen's Rep. 754.

Is the right of Congress tc* regulate navigation more extensive

than the right to regulate commerce ? Does it extend to the

regulation of navigation, which is not connected with " com-
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merce witli foreign nations, among the several states,. ai«i with

tlie Indian tribes ?
"

The Supreme Court of the United States in Gibbons v. Ogdm,

said, "a power to regulate navigation is as expressly granted

as if that term had been added to the word commerce." This

sentence was commented on in the argument at thte baj, as if &e
Supreme Court intended thereby to convey the idea, *hat Con-

gress had the right to regulate navigation in all cases. It could

not have an application so extensive, because, if navigation be

comprehended in the word commerce, it is limited with the limit-

ations on that word ; but suppose we add the word *' naviga-

tion " to the word " commerce," as the court supposes may be

done, it will then read, " Congress shall have DOwer to xegalate

commerce and navigation with foreign nations, and among the

several states, and with the Indian tribes." So we see that still,

Congress could only regulate navigation, when it could regulate

commerce, that is, as it regards this case, "among the several

states." And, indeed, it is clear that th* Supreme Court must

have intended to convey this idea ; for in another part of tke

same opinion, it says: "The power of Congress, then, compre-

hends navigation within the limits _of every state in the Union,

so far as that navigation may be, in any manner, connected with
' commerce with foreign nations, or among the several states, or

with the Indian tribes.' " And in the case of the United Slates

V. Gov),bs, 12 Pet. 78, that court says :
" The power to r^ulftte com-

merce includes the power to regulate navigation as connected with

the commerce with foreign nations and among the several states."

The next matter of inquiry will be, what is that commerce

or navigation, which is completely internal' or within the lim-

its of a state. To make a particular brancb of commerce or

trade within a state, a part of the commerce among the several

states, it would not be sufficient that it was remotely connected

with that commerce among the several states ; for almost every-

thing and every occupation and employment in life are remotely

connected with that commerce or navigation. And if Congress

has the right to regulate every employment or pursuit thus re-

motely connected with that commerce, of which they have the

control, then it has the right to regulate nearly the entire busi-
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ness and employment of the citizens of the several states. Thus

the cultivation and J)fepaTing of hemp, tobacco, cotton, rice,

grain, &c., finding and preparing minerals, the manufacturing

and retailing of goods, are all connected with " commerce with

foreign nations, among the several states, or with the Indiaii

tribes
;

" because they are the food of that commerce, without

which, it would soon dwindle into insignificance, if it did not

altogether perish. Yet, if Congress has the power - to regulate

all these employments, and a thousand others equally connected

with that commerce, then it can regulate nearly all the concerns

of life, and nearly all the employments of the citizens of the

several states ; and the state governments might as well be abol-

ished. It is not sufficient, then, that navigation, pr trade, or

business of any kind, within a state, be remotely connected, or,

pethaps, connected at all with " commerce with foreign nations,

or among the several states, or with the Indian tribes," it should

be a part of that commerce, to authorize Congress to regulate it.

The " coasting trade " is a part tif the commerce among the

several states ; and it is not the less a paxt of that commerce,

because the vessel navigates only from port to port, in the same

state, up *nd down a navigable river of the United States, and

never goes beyond the state boundaty. This will appear more
plain upon looking at the course of trade in the United States,

upon its great navigable rivers. Goods are purchased at Phila-

delphia, are brought to Pittsburgh and there shipped. These goods

come from parts beyond seas, or were manufactured in the United

States, and were intended for sale in Mexico, or at Independence

or other place in this state. But the boat in which they are

shipped only goes as far as St. Louis. There the goods are re-

shipped on boats more suitable for the Missouri, and are, in that

boat, conveyed to Independence. There they are landed and
taken in wagons (if intended for Mexico), across the prairies to

that country. If intended for the valley of the Osage, they are

landed at the mouth of that river, and reshipped on boats more
suitable to its navigation than those ordinarily navigating the

Missouri. The same observations may be made in regard to

goods, or southern produce from New Orleans. Very few boats

engaged in the trade between that place and St. Louis, ascend
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the Missouri, and very few that ascend the Missouri ascend the

Osage river. These remarks will also apply to nearly all the

navigation of the valley of the Mississippi, and .will apply as

well to boats that carry off the produce of the country, as those

which bring merchandise. The boats that navigate the Missouri

and Osage rivers, seldom go beyond the limits _of the state of

Missouri ; and yet they are as much and as altogether employed

in commerce and navigation among the several states, as if they

made voyages beyond the limits of the state. The circumstance

that several boats are employed, some without and some alto-

gether within a state, does not make it the less " commerce "

among the several states, or less " commerce with foreign na-

tions," or in many cases, "with the Indian tribes." The com-

merce is a whole, parts of which are in several states. If Con-

gress cannot regulate it in one state, it cannot, for the same

reason regulate it in another state. And thus it could not be

regulated by Congress at all, although it is undeniably commerce
among the several states. And, in my opinion, it would be the

destruction of this commerce, if each state in the Union through

which it passed, had the right to license vessels employed in car-

rying it on, and to exclude all except those thus licensed, merely

because those vessels did not navigate beyond the limits of the

state granting the license.

In Gibbons v. Ogden, the Supreme Court says : " Commerce
among the several states " cannot stop at the boundary line of
each state. But, although commerce with foreign nations,

among the several states, and with the Indian tribes, will include
commerce and navigation up and down the navigable rivers of
the United States, as part of the coasting trade, yet there is, un-
doubtedly, a description of commerce and navigation, that is

altogether and completely internal, which belongs exclusively
to the states, respectively

; and which Congress has no right to
regulate. In the case of Gibbons v. Ogden, the Supreme Court
says

:
" It is not intended to say that these words comprehend

that commerce which is completely internal, which is carried on
between man and man in a state, or between different parts of
the same state, and which does not extend to or affect other
states." Again, comprehensive as the word " among "

is, it oay
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properly be restricted to ttat commerce whicb concerns more

states than one. The court of last resort, in New York, laid

down the same principles, as will be presently seen. Steamboat

Co. V. Livingston, 3 Cow. R. 743.

The next matter of inquiry will be, is a boat employed only

in ferrying across the Missouri river, altogether within the limits

of the state of Missouri, engaged in commerce or navigation, the

instrument of commerce with foreign nations, among the several

states, or with the Indian tribes? If this be answered in the

negative, then Congress has no right to regulate any commerce

or navigation it may be employed in, or to require it to take out

a license therefor ; and this will be so, although the boat does in

some sense navigate the Missouri, a navigable river in the United

States. It is not supposed that a boat so employed is engaged

in commerce with foreign nations or with Indian tribes. Is it,

then, engaged in carrying on commerce among the several states ?

Is it engaged in carrying on any commerce at all ? Is the navi-

gation in which it is engaged an instrument to carry on com-

merce among the several states ? It neither passes up or down

the river, and may navigate a year 'without being twenty feet

higher up or lower down, at any time, unless by accident or

against the will of the master or owner, than it was at the begin-

ning. Its navigation is neither the beginning, middle or end, or

any part of the coasting trade, or any other " commerce among

the states." No part of its employment is any part or any link

in a chain of " commerce among the several states." Its em-

ployment has no other than a remote connection with " com-

merce or navigation among the several states ;" no more connec-

tion than has the farmer who cultivates hemp, tobacco or cotton

for a market in other states—the miner who digs and Smelts

lead—^the manufacturer who manufactures for the same market,

or the traveler who intends purchasing any of t'lese articles.

-The employment of such boat may be connected with commerce

or navigation " among the several states," as indeed is almost

every business and avocation in life, more or less remotely ; but

it is no part of such commerce or such navigation. If it be any

part of any commerce, it is that commerce which is altogether

internal, as it regards the state of Missouri and other states.
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Its navigation is wholly diseonnected with any other navigation,

and is wholly within the state. If the commerce or navigaMca

in which it is employed, be not wholly internal—if, mdeed,

it be engaged in any commerce—^then I am unable even to

conjecture or imagine any description of commerce or navi-

gation which is BO. This was the opinion of a majority of

the Supreme Court of the United States, all the court 'ex-

cept Mr. Justice Johnson, who, perhaps, dissented, in the case

of Gibbons v. Ogden, above referred to. The opinion was, how-

ever, only given arguendo ; it not being a matter necessary to be

decided in the cause. The court (page 203), speaking more par-

ticularly of the state inspeetion laws, says :
" They form a por-

tion of that immense mass of legislation which embraces every^

thing within the territory of a state not surrenaered to the gen-

eral government ; all of which can be most advantageously ex-

ercised by the states themselves. Inspection laws, quarantine

laws, health laws of every description, as Tvell as laws far regti-

laiting the internal commerce of a state, and those which reject

turnpike roads, ferries, ^c, ate component parts of this mass."

The doctrine thus laid down by th6 Supreme Court, is men-
tioned and^pproved both by Kent and Story ; at least they d® not

in any way controvert or disseret from it. 2 Story Com. 515,

and 1 Kent Com. 437.

The same opinion is also advanced and enforced by the court

for the trial ofimpeachments and the correction of errors in the

state of New York, in the case of The ^amboat Co. v. lAidng-

ston, 3 Cow. E. 754. That court says :
" The Supreme Court of

the United States expressly disavows any authority in Congress
to interfere with the purely internal commerce and police of a
state. Ferries may be subject to the acts of Congress so fer as

they are used fol catrying on the coasting trade, but those fer.

ries which are the subject of state grant, if they can be called
commercial regulations at all, belong clearly to the internal com-
merce of the state." Again :

" Those ferries over which the
state eareroises its appropriate authority, are not connected witk
the coasting trade

;
they .are not, in the constitutional sense, com-

mercial regulations. But if they were, they belong to that ex-
clusively internal commerce over which Congress has no con-
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trol." It was said in the iaigUfi&eint of the 'above 'csase, ^that *the

.stete might establiah a ferry between the cities 'ol iS'e'w York
and Albany; .and it was in answer, I presiime, to that paiit of

.the argument that the court said: "S'eoies .«ay ibe subject to

the acts of Congress so &li as ^they are used for caTrying on the

coasting trade." But the court isaid faxthdr, ibTaat ito call sach

navigation a " ferry," 'would fee an abuse of ithenterm.

As Congress has the power to Te^ulabe oomnaerce, 'tdiem

carried on by land as well as when carried on by water

.^-carried on roads as well as on riverfr—J will mot say iibait

it might not regulate some ideseifiptiom rof feEuies, such as

•those -between the United States and Canada, aad ^ea-hiaps

others. But this, I think, has ^ot teen done. A feiray a^

nothing more than the continuation of a road, aad as fer asTe-

gards the authority of ithe state amd jgeneral gosneraiiJiieiits, does

not differ from a toll bridge. And until it is anade to appear

that Congress has the power to regulate the tra-veling on thcor^

dinary roads of the state, and to license toll fbridgas, it wouM
seem toaae it'could Hot reg'ulate and license fthe jocrddnary fenaes

on those roads. For leach state to regulate and license the 'coast-

ing trade and exclude and admit whait vessels it pleased witMa

its limits, would be, and has beea—ras was seen in ithe contro-

versy between New York, New Jersey, and Connecticut, in re-

gard to the exclusive privilege granted to Liivingstem and F>ultoia

by the former state*^extremely inconvenient and ^angerams.

But for each state to regulate its ferries, ihas >not ifanaduced .«»ad

cannot, I shxftuld think, ;produce ^ny inconvenienGeto the citizens

of other states. It may be, that steam ferry boats should be

regulated as directed in the act of 1838, im regard to vessels ea-

gaged in the coasting trade
.; but if so, the -states are perfectly coia-

petent to make all -such /regulations and to see to Ibeir enforoewent.

It was said in the argument of this cause &istt a license ifrom

^e United States and one from 'Ihe state were both meoesaalrj^

that a license from the United States gawe the right to navigate

the river, and that from the staite to land /and take in passengers

and freight and carry on a ferry. In the case of Dillons v. -%'

ien, the Supreme Court said : "The word 'lie^se' means per^

mission or authority ; and a ' license ' to do any particular ;thiiig;
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is a permission or authority to do that tHng, and if granted by

^ person having power to grant it, transfers to the grantee the

right to do whatever it purports to authorize. It certainly trans-

fers to him all the right which the grantor can transfer to do

what is within the terms of the license." The decree in that

case is, " That the license to carry on the coasting trade gave full

authority to navigate the waters of the United States by steam

or otherwise for the purpose of carrying on the coasting trade,

any law of the state ofNew York to the contrary notwithstand-

ing." Now, if carrying on a ferry is carrying on the coasting

trade, a license from the United States to carry on that trade,

will give the right to carry on the ferry. And of course any

license from the state of Missouri would be altogether inopera-

tive, for it could only authorize the grantee to do that which he

was already authorized to do by a license from the United States

;

and a license from the state would be inoperative for another

reason, that is that the state had no authority over the coasting

trade. And that the state has no control over that trade will be

seen by looking at the decision of the court in the case of Gibbons

V. Ogden, before cited, pages 198, 200. If, on the contrary, the

carrying on a ferry be not carrying on the coasting trade, then

the United States have nothing to do with it, and the license

from the state would give the authority to carry on the ferry

;

and of course, a license from the United States would be inope-

rative. So that, in no point of view, can Ifoth licenses be opera-

tive. A license to ferry, is a license to cross at a certain place,

carrying freight and passengers ; and if it does not give that

right, it give's nothing ; if it does give that right, no other li-

cense can be necessary. What would avail the right to land and

take in freight and passengers, as a ferry, without the right to

cross over and reland ? And of what avail would be a license

from the United States to navigate the river, without also the

right to land. Neither the United States nor the state ever

grants such useless and inoperative privileges, and no constitu-

tion can require it. What is the reason that to run a boat be-

tween Independence and St. Louis no license from the state is

necessary or ever granted ; and yet, to cross a river, as a ferry

boat, such license is necessary and has always been required ?
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The reason is, that one ia part of the coasting trade, and the

other is not. It was admitted in the argument, that such license

was necessary in the one case and unnecessary in the other.

It was also said in the argument, that perhaps this power in

Congress may be supported under the grant, in the constitution,

to lay and collect taxes. The answer may be brief. ' No tax is

collected or collectable under the laws of the United States ap-

plicable to this case, and the act of 1838 is to prescribe and im-

pose certain regulations, not to lay or collect a tax.

I come, therefore, to this conclusion, that Congress has no

authority tj require a license to carry on a ferry over the Mis-

souri river, at a place altogether within the limits of the state of

Missouri.

The next matter of inquiry will be, is there anything in "the

laws of 4he United States, previous to the act of 1838, which

requires a boat employed only in ferrying across a river, at a

place wholly within the limits of a state, to obtain a license

for such employment? A person will be greatly aided in

the investigation, by bearing " in mind the constitutional power

of Congress. For if words or phrases in an act, will bear

a construction which is in accordance with the constitutional

power of the legislature, and one which is opposed to that

power, we are bound to believe, that the legislature intended

that construction which is in accordance with their po^wer.

The title of the act, .which is the principal one on this sub-

ject (18th Feb. 1793), is " An act for enrolling and licensing

ships or vessels to be employed in the coasting trade and fisherr

ies, and for regulating the same." The form of the license, given

in the act itself, is " license is hereby granted for the said

called the said , to be employed in carrying on the coasting

trade." The act provides for the forfeiture of any ship or vessel,

found trading between, &c., laden with foreign goods ; and for

the payment of custom duties, if laden with certain goods, &c.,

not being registered or licensed for carrying on the coasting

trade. The coast is the shore. ". To coast " is to navigate along

the shore. The " coasting trade," is the trade along the shore.

It cannot with any propriety be applied to ferrying across a

river ; and never, I think, has been so applied. Neither the
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pHrase " coasting trade," nor the word "coasting," nor " trade,"

eould with any propriety, be applied to a ferry across a river.

Congress may, and probably has the power, to apply its laws to

some description of ferries; such" as those between Canada and

the United States, and probably others ; but I am of opinion,

that none of the acts of w4]ich we are now speakings were in-

tended to apply to the ordinary ferries within the limits of a

state;

The opinion of Mr. Justice JohnsoIT, in (the case of) GHbhons

v. Ogden, was cited by the counsel for the United States, in the

argument of this case. When properly considered, there is not,

I' think, much in it that favors the doctrine maintained by the

counsel. It had been said, in the argument of that case, thafrthe

boat* which plied between New-York and Albany, was only a

ferry boat. Mr. J. Johnson; in noticing that part of the argu-

ment, said that- in either character—^that is, as a steamboat or a

ferry boat—she was expressly recognized as an object of th&

provisions which relate to licenses. This was certainly correct,

for in either character, or by whatever name she was called, she

was engaged in " cairyingon the coasting trade." It only now
remains to say a few words in regard' to the act of 1838. It was-

admitted by the United States counsel, in the argument of this

cause, that the license required to be taken out, by that act, was
a license to " carry on the coasting trade," and was no other

than that required by the laws of the United States existing

theretofore. This' indeed, is evident from the provisions of the

1st and 2d sections. The 1st section requires a new enrollment^

a new license
; the 2d section, a license " under the existing

laws." If, then, a vessel be neither engaged in the coasting trade,

or indeed in any trade at all, the clearest and strongest language
would be necessary to require such a vessel to take out a license

for such purpose. Wehave seen thafr a license is an authority
or permission to carry on that trade^ if it be not intended to
employ a vessel in that tradte, why should the owner be required
by law to take out a license therefor? If the law will bear no
other construction, than one so unreasonable, we would be bound
to suppose it was intended to have that oonstructicJn ; but it- will-

bear another oonstruotion, and that' is, that it was intended that
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vessels engaged in the coasting trade should be required to con-

form to additionaL regulations, before being allowed to carry it

on. The 1st section requires boats " to make a new enrollment,

and take out a new license, under suchv conditions as are now
imposed by law, and as shall be imposed by this act." There is

not a word in the act of 1838 which applies particularly to ferry

boats, and not one bjit will apply generally- to vessels engaged

in the coasting trade. I infer, therefore, that it was not intended

to make any such extraordinary change in the existing laws,

If such a change were contemplated, many details would be ne

cessarj to confine its operation to cases within the jurisdiction

of' the general government. As was said by the Supreme Court,

in Gibbons v. Ogden, in reggjd to the power, "it would be in-

convenient, and certainly is unnecessary." Ferry boats would

have to quit their station, twice a year, and go frequently sev-

eral hundred miles to be inspected and licensed ; a trip for which

they are unfit, and which would make other boats necessary to

supply their places at the ferries, creating an expense which but

few ferries would justifyt., It would abolish all the laws of the

state in regard to such ferries, and' materially interfere with its

police, economy and revenue. • Such important changes are not

usually made by mere implication or construction, and no court

would, I think, be justifiable in giving the laws in this case

such an interpretation. My opinion is, therefore, that the act of

1838 does not apply tp the steam ferry boat, the James Morrison.

Note.—This case waa talsea to th^ Circuit Com* of the United States oa appeal,

and the judgment of the District Court affirmed. A more extended reference is

made to the opinion of the learned judge of the Circuit Court, on appeal, in the

case of The United States r. The.Steam Ferry Boat Wm. Pope, hereinafter reported.
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The XJirrrED States v. The Steam Feret Boat Wm. Pope.

District Court of the United States. District of Missouri. In

Admiralty.

HON. R. W. WELLS, JUDGE.

1. The act of July IVa., 1838, "To provide for the better security of the lives of

'

passengera.on board of vessels propelled in whole or in part by steam," was not

intended by Congress to apply to all steamboats, but only to such as before the

passage of that act were required to be enrolled and licensed for the coasting

trade,

2. Under the laws of Congress enacted prior to that of 1838, ferry boats were not

required to be enrolled and licensed.

3. The words, " coasting trade," mean, the trade along the shore, and the business

of a ferry boat is not included therein.

4. A license from the United States, and a license from a state, are not both neces-

sary- to authorize the owners of a steamboat to employ her in ferrying.

6. The laws of the United States contain no regulations for ferries as such, while

the states have exercised the right to license and regulate ferries from the com-

mencement of the government to this day.

John D. Ooolc, Dist. Atty., and Lyman D. Norris, for United

States and informers.

Benjamin F. Hickman, for owners of boat.

"Wells, J.—A libel was filed against tbe "Wm. Pope for a vio-

lation of the act of Congress, approved 7tb July, 1838, to pro-

vide for the better security of the lives of passengers on board of

vessels propelled in whole or in part by steam.

The particular violation of the act charged in the libel, was
navigating the Mississippi and transporting goods, wares and
merchandise, &c., without first obtaining a license therefor, as

provided in the second section of said act.

The answer of the owners admitted that no license had been
obtained from the United States, denied that any was necessary,

and alleged, as their defence, that the boat was employed no
otherwise than as a ferry boat across the river at St. Louis, un-
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der proper licenses, obtained from tte state authorities of Illi*

nois and Missouri.

To the answer, the district attorney filed a demurrer ; and

the case was submitted on bill, answer and demurrer. This

court held, in the case of the United States Y. The Steam Ferry

Boat James Morrison, ante, page 241, that the act of 1838, above

cited, did not apply to ferry boats. The opinion in that case

was published;- the case was taken, by appeal, to the Circuit

Court; and the decree of the District Court was af&rmed. In

delivering the opinion of the Circuit Court, the learned judge

said that he affirmed the judginent, and altogether concurred in

the opinion delivered by the District Court ; and that three of

the judges of the Supreme Court had made, in their respective

circuits, similar decisions, in cases, too, which were ferries over

waters separating states. It was urged' by the district attorney,'

in the argument of this- case, that th^ act of 18th February, 1793,

for enrolling and licensing ships Or vessels to be employed in

tiie coasting trade, &c., required licenses to be obtained only by
Vessels to be employed in the coasting' trade or fisheries ; but in

Regard to steamboats, the act of 1838 went further, and required'

licenses to be obtained by all steamboats, over twenty tons bur-

den, navigating the waters of the United States, whetheremployed

in the coasting trade, or in any other business, saying at the

same time, that he did not controvert the decision in the case of

the James Morrison, which was a steamboat employed in ferry-

ing wholly within the limits of the state.

I think I might rest this case upon the argument contained in

the opinion in the Morrison case ; and upon the authority above

mentioned ; but I will give, briefly, my views upon the point

made by the district attorney, in addition to what is said in

that case.

Does the act of 1838 require licenses to be obtained by all

steamboats over twenty tons burden, employed on the navi-

gable waters of the United States ? If this question be answered'

in the affirmative, then the case of the Morrison was erroneously

decided
;
yet the district attorney does not controvert that de-

cision. If a steainboat were employed solely in carrying gravel

from the Osage river for the streets of St Louis, or employed
Vol. I. 17
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solely in carrying raiboad iron from manufactories on the Mis-

souri, or Osage, to other points in the state, there to be laid on

our own railroads, it would, if his proposition be true, have to

obtain a license from the United States ; and yet it is expressly

declared by the Supreme Court of the United States, in the case

of Oibbons v. Ogden, 9 Wheat, Reports, 194, that the completely

nternal commerce of a state is reserved to the state alone ; all

that commerce which is wholly within the state, and does not

affect other states, or foreign countries, is of that description, and

Congress has no right to regulate it. It must be recollected that

the power of Congress extends only to the regulation of " com-

merce with foreign nations, among the several states, and- with

the Indian tribes." No one will contend that the employment
of the steamboat above mentioned could constitute any part of

that commerce, the regulation of which is intrusted to Congress.

It will also be noticed that there is no separate and distinct

grant to Congress of the power to regulate navigation. That is

claimed as necessarily belonging to the power to regulate com-

merce. If Congress has not the power to regulate the particular

commerce, it can have no power to regulate the navigation

employed in carrying on that commerce.

The above observations are made to show that the language

employed in the act of 1838, should not receive a construction

ao comprehensive as that contended for ; as it would involve a
violation of the constitution by Congress, which no court can

presume to have been intended.

It is true, that there are words used in the act of 1838, which
are comprehensive enough to include all steamboats over twenty
tons burden employed on the navigable waters of the United
States. Thus it says :

" It shall be the duty of all owners of

steamboats "—" that it shall not be lawful for the owners, mas-
ter or captain of any steamboat." But in looking at other parts

of the act I think it wiU be apparent that it was not the inten-

tion of Congress to apply the provisions of that act to all steam-

boats, but only to apply them to such as were before that time

required to be licensed as coasting vessels. It provides that

these vessels shall make a new enrollment. How could this be

if there had been no old enrollment? And shall obtain a new
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license. How could this be if there had been no old license ?

They shall make a new enrollment under existing laws, referring

to the act of 18th February, 1798, for enrolling and licensing ships

and vessels, which was the existing law. This new license is to

be "under such conditions as are now (then) imposed by law,

and as shall be imposed by this act." Again in section second,

it provides that it shall not be lawful for the owners, &c., of any

steamboats to transport any goods, &c., after the 1st October,

1838, without having first obtained from the proper officer a

license under the existing laws, and without having complied

with the conditions imposed by this act. These provisions, I

think, show that it was not the intention of Congress to require

by the act of 1838, any vessels to be enrolled and licensed, except

those which were, before that, required to be enrolled and

licensed; and that they should be required, before this new
license was granted, to conform to the provisions of that act-

such as having their hulls and boilers inspected, &o. Under the

laws enacted previous to that of 1838, ferry boats were not re-

quired to be enrolled and licensed. Gibbons v. Ogden, 9 "Wheat.

203 ; 2 Story's Com. 515 ; 1 Kent's Com. 437 ; 3 Cowen's

Eep. 754.

The license required to be granted by the act of 1838, is a

license to carry on "the coasting trade;" such are the licenses'

now actually granted, and no other. The coast is the shore.

To coast is to navigate along the shore. " The coasting trade"

is the trade along the shore. How absurd would it be to require

a license to carry on the coasting trade, for a vessel that was
engaged in no trade at all, and certainly in no coasting trade.

A vessel that merely crosses the river as a ferry boat, can in no
proper sense be said to be engaged in any trade ; nor can it be

said to coast or be employed in the coasting trade.

A ferry I deem nothing but a continuation of a road. I

admit that Congress might, constitutionally, regulate the transit

on roads and over ferries, so far as it is necessary to regulate

the " commerce with foreign nations, among the several states,

and with the Indian tribes," but no further.

To regulate such transit, a variety of provisions not contained

in the act of 1838, or in any other act of Congress, would be
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necessary. Congress have not yet undertaken to separate the!

purely internal teade and intercourse of the people of a state on

its roads, from the commerce among the several states. They

have not yet undertaken to regulate, either on the roads or over

the ferries, the passage of every market man with his chickens

and pigs ; or a man going to mill or to churohj although passing

from one state into another state.

The acts of Congress require vessels engaged in the coasting

trade,. or in parts of the coasting trade, to prepare and exhibit

manifests of their cargoes, or of parts of their cargoes, every

voyage or trip. This would apply to ferry boats, in some partS'

of the United States, if they are considered vessels engaged in

that trade, and to be licensed under the act of 1838. Some ferry

boats cross as often as once in every ten minutes ; they would

have to inspect the contents of every wagon, and make out a

'manifest every trip, night and day. If the act of 1838 applies

to ferry boats, they would all have to visit St. Louis twice a

year to have their hulls or boilers and machinery inspected;

Some of these boats would have to go some five hundred miles

and back, making a voyage of one thousand miles; some of

them would never get back, being unable to stem the current

Whilst they were absent, another set of boats would be required

to supply their places, or the ferries be without boats.

A license from the United States and a license from a state

cannot both be necessary to do the same thing ; they cannot

both be necessary to authorize the owners of a steamboat to

employ her in ferrying. In the above cited case of Gibbons v.

Ogden, the Supreme Court says :
" The word ' license' means

permission or authority; and a license to do any particulsff

thing is a permission or authority to do that thing ; and if

granted by a person having power to grant it, transfers to the

grantee the right to do whatever it purports to authorize." If,

then, the United States have authority to grant a license, and

under and by virtue of the laws of the United States such

license be granted, then any license from the state to do the

same thing would be wholly nugatory and inoperative. If the

state has authority to grant a license, and does grant one, then

a license from the United States would be wholly nugatory and
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inoperative. A .license conveys the right to rdo the thing ,or it

conveys no right; if it conveys the right ito do the thing, then

no other or further conveyance from any person can be neces-

sary. A license from the United States to carry on the coagtr

ing trade, it is urged, is necessary for a steam fe^ry ;boat. If

this be so, then a license from the state would be of no avail,

and need not be obtained. The states have exercised the right

to license and regulate ferries from (the commencement of the

government to this day.

The laws of the United States contain no regulations for fer-

ries as iSuch ; they provide only for the security of the revenue

of the United States, and against explosions of boilers, bad hulls,

&c. The laws,of ;the states .contain ,a. great jnumbesr of regular

tions of ferries, as such, deemed highly essential, if not abso-

lutely necessary, none of which are contained in the laws of the

United States; they are .also .the SBbje.cts of taxation by the

states. Thus the Isfws of Missouri provide

:

1st. A ferry must be necessary, and not so near as to conflict

with afiQlih^ ferry.

2d. The person applying for license must be a suitable person

tp be intrusted with a fqrry.

3d. He must pay the tax—it may amount to $500.

4th. He must give bond, with suflicient security, conditioned

for the faithful performance of his duties.

5th. The rates of ferrying must be fixed, and he is not allowed

to exceed them.

6th. He is to keep good and suitable boats, and sufficient

hands to attend on all occasions. '

7th. He is to give due attendance.

8th. He is made liable for damages.

9th. He is to keep the rates of ferriage posted up at the fcrr\'.

10th. Fines for various acts and omissions are specified, and

the manner of .collec;liing .them, w;ith a variety of otlier pro-

visions.

All these provi^ons are abrogated, if the new doctrine be

true, and none made to supply their place. If, as alleged, in-

spectiou of hulls anti boilers bp necessary, ,the states are compe-

tent to require it.
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Congress has been careful not to encroach upon the jurisdic-

tion or prerogatives of the states ; and I think the court is not

authorized, from anything in the act of 1838, to say that Con-

gress has made this great inroad into the ancient and hitherto

undisputed jurisdiction of the states, and done so by mere impli-

cation—there not being one word in the act of 1838 about ferries

or ferry boats. For a more full discussion of some points in-

volved in the consideration of this case, I must refer to the

opinion delivered in the case of Tlie James Morrison, a copy of

which is filed herewith.

For the above reasons, the demurrer to the answer is over

ruled, this libel dismissed, and the bond given by the owners

canceled, and a decree for costs against the informers.

The United States v. The Steakboat Planteb.

District Court of the United States. District of Missouri, In
Admiralty.

HON. E. W. WELLS, JUDGE.

1. The eighth section of the. act of 28th of February, 1T99, in relation to prosecu-
tions upon a penal statute, by an informer, coaemplateS an action in the name
of the informer alone, as well as in the name of the United States, to the use, in
whole or in part, of an informer.

2. If the informer, for whose use the suit is prosecuted, in whole or in part, ia not
an officer of the United States, the United States cannot be liable for costs in the
cases mentioned hi the said eighth section.

3. The informer is Uable, aithougH the United States may be a party on the record.
4. The court may require an informer to give security for costs, and in case of re-

fusal, strike his name from the record.

5. An enroUment and Uoense, duly executed, does not require delivery to give it
validity.

C. Where a Uoense was duly executed, sealed, signed, dated and numbered, but
not dehvered «ntU a month thereafter; ff^ld, that it was a vaUd license flxan its
date.
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John B. Cooh, Dist. Atty., and Lyman D. Norris, for United

States and informer.

Benjamin F. Hickman, for owner of boat.

Wells, J.—A libel was filed against the steamboat Planter for

a violation of the act of Congress approved 7th July, 1838, " To

provide for the better security of the lives of passengers on board

of vessels propelled in whole or in part by steam." The libel

states, that " the attorney of the United States for the said dis-

trict of Missouri, upon the information on oath of Peter V.

Skillman, now here in the name and on behalf of the United

States, and on behalf and to the use of the said Peter V. Skill-

man, gives the court to understand and be informed," &c. An
affidavit is filed with the libel by said Skillman, which sets forth

that " in the name and on behalf of the United States of Amer-

ica, as well as in the name and on behalf of Peter Y. Skillman,

who presents to the court here this information, now here giveth

the court to understand and be informed," &c. The second sec-

tion of the above recited act provides that a fine of $500 shall

be paid by the owners of any steam vessel which navigates the

rivers, &c., without first obtaining a license therefor, " one-half
'

for the use of the informer."

On filing the libel, no security for costs was given by the in-

former, and the owners, after filing their answer, moved the court

for a rule on the informer to give security for costs. . The United

States appeared by the district attorney, and the informer by his

proctor. The motion was opposed by the proctor of the informer.

By the 8th section of the act of 28th February, 1799 (1 Little

& Brown, 626), it is provided, that " if any informer on a penal

statute, and to whom the penalty or any part thereof, if recovered,

is directed to accrue, shall discontinue his suit or prosecution, or

shall be nonsuited in the same, or if upon trial judgment shall

be rendered in favor of the defendant, unless such informer be

an officer of the United States, he shall be alone liable to the

clerks, marshals and attorneys for the fees of such prosecution

;

but if such informer be an officer whose duty it is to commence

such prosecution, and the court shall certify there was reasonable



264 DISTEIOT COURT OF THE gNITED STATES.

The.Steambpat Plaater.

groind for the same, then the United States shall be responsible

for such fees." See, also, the 5th section of the ^ot of 8th Maj,

1792, 1 Little & Brown, 277.

The statute contemplates not only prosecutions in the same
alone of the informer, but also those in the name of the Uni-

ted States to the use in whole or in part of an infomaer, ;" to

whom the penalty, or any part thereof, ;if recoyered, is di-

rected to accrue. If such' informer be an of&oer whose duty it is

to commence such prosecution, and the court sh;^ Qertify the^e

was reasonable ground for the same, then the United States

shall be responsible for ,the ,sa,me." It will also be seen that ii;i

case of an informer who is not an officer (which is the case here),

the United States are not liable, and therefore if the informer

be not liable, no costs can be recovered, no matter how malicious

or vexatious the prosecution may be. The Antelope, 12 Wheat.

Rep. 559. " It is a general rule (says the Supreme Court) thaf,-

no court can make .a direct judgment or decree against the United

States for costs and expenses in a suit to yhich the United States

is a party, either on behalf of any suitor or any officer,of the

government.

I think it appears from 1^ above that an informer is liable,

although the United States may be a party on ,the record, ,afl.d

also that the United States are not lia,ble in this ca^e. Can the

court require him to give security for costs ? 2 Brown's Civil

and Admiralty Law, 856. " If hoth parties appeared on the

appointed day, each ^as to give security stipulatio, or salis/actu) ;

the plaintiff that he ,would prosecute jhis suit and pay the costs,

if he lost his cause ; the defendant that he would continue in

court, and abide the sentence of the judge, i. e. bail to the ac-

tion." This was the anciept civil law. The same practice pre-

vails in the admiralty courts, on .the instance side, or in qther

H^prds in cases like the one under consideration. 2 JJrown, .410,

411 ; Conkliog's United States Ad,miralty, 463, 464.

:" In a suit in rem both paa:tieg .are actors." 'Sergeant's CJom.

Law, 234. " All persons interested in the oa^se of action, may
be joined a,s libelants." D.unlap's i^dj?airalty fr^tice, 95. In

this case the informer has an interest, the same as that of the

Uniitjed States, as he receives half the penalty, thajt is $250. It
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will,be Seen by deference ito tbat paijt of itbe libel and affidayit

above .^tfoE&i-libat ihe is made a pai:ty—a party on the record—

r

and would be entitled .to his part of the .penalty when brought

into Ae,court by ithe .marshal, and a decree or judgment would

be given against him for costs if unsucoesaful. iH,is interest is

separate and distinct from ,that of the TJini:ted States, ,each being

entitled to $250.

But jto settle all controversy in legard to the matter, and for

the information of all concerned in similar suits, .the court m^de

a general rule .requiring an informer to ,give security for the costs

Wihen.the libel is filed, and also providing that if .nqt .given w:hen

the libel was filed, a rule .might be mad? on him to give such

security ; and if not given, ,that he should not be further recog-

nized by the court as informer, and that his name .should be

stricken out, and that he shonid receive no part of itlje fine ox

penalty. Under this irnle he was required .to give security for

costs, .and being in court and declining togivcrsuob security, the

rule w&s .enforced against bim. It wil^ ilie .s§en that .this pror

ceediug leaves ithe United States free ;t9 pro/secute either in tbe

first inatapce, without ,an inforflaer, .or^tp prosecute after his name

is stricken .out. The necessity of establishing such rules ^nd

practice, and requiring security frpm informers, became manifest

during the present term of .the court. Eleven libels were .filed

against steam fe.rry ^boats for this term, by informers, withouj;

security for costs, .^nd the bo^ts arrested. No .evidence was

offered or alleged to ,ex;ist, .showing that rtheyheid beseu.ecpiplpyed

in any navigation other than Jhat of feirie? under licenses from

state authority.

In the case .of The United States j. The jSteavnioal James

Mdrr^m, ante, page 241, tb,is .court 'held that ferry boats were

fiOt liable for ,the penalties imposed by the act of 18?§> .aboye

cited; the ca§e .was .taken by appeal tp the Circuit Court, and
there affirmed. The opinion of this court in the case of The
Jame^ Morrison, was published, as was also tie decision of tlie

.Circuit .Court, affirming its judgment.

The Circuit iCouEt is the qourt of last resort in such case.

In the face of the^e decisions |these .eleven suits were brpughj;.

The suit then proceeded in the name of the Uniljed States alone.
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The libel was for rimning the boat without a license. The an-

swer of the owners set up and exhibited a license upon its face,

good in all respects. It appeared in proof that the owners had

executed their bond according to law, and applied for license

after the enrollment of their boat, which license was made out

on the books of the of&ce, by the surveyor and inspector, signed,

sealed, dated and numbered ; and the same on a separate sheet,

also signed, sealed, dated and numbered. When the owners

called at the office afterwards, it appeared that there had been

no account or payment of the hospital dues : that the account

could not at that time be made out, as the boat had, a short time

before, been sold and transferred to the present owners, who did

not know how many hands had been employed by the former

owners, nor how long (he boat had run, both of which it was

necessary to know and state in writing: that a person render-

ing a false account was subject to a fine : that the former owners

were absent, and therefore the information could not be obtained.

Under these circumstances, the surveyor declined handing over

the paper made out on the separate • sheet, but gave the owners

permission verbally to make the voyage they were prepared for;

and on tlieir return, the former owners being still absent, they

made another voyage. For these two voyages this libel suit was

commenced. On the day the writ was served, but after the ser-

vice, the paper was delivered. The surveyor was not bound to

grant license until the hospital dues were paid.

He states in his evidence that the enrollment and license were

duly executed on the day they bear date, but the certificates

were not delivered until afterwards ; thus, treating the record in

his office as the enrollment and license, and the papers delivered

as evidence thereof. Be this as it may, he states positively, that

the bond was given and the license was duly executed, was

sealed, signed, dated and numbered ; and the only question

which can be raised is, " was delivery of the license necessary

to give it validity ?" He could grant a license before the hospital

dues were paid, and the effect of which perhaps would be to make
himself personally responsible for them ; and this was his own
understanding of the matter, as appears from the evidence of the

chief clerk in his office.
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A deed is an instrument executed by a private citizen, and is

or was formerly only known to be his act and deed, because

he delivered it as such. He has no public seal by which it can

be known, and anciently when this law was established, not one

person in a hundred, perhaps, could write his name ; and his

private seal was the impression of his tooth, or some other im-

|)ression equally unknown to the public. Delivery is therefore

essential to give it validity ;
and it takes effect only from de-

livery. 2 Black. Com. 306. It is not thus in regard to the acts

of public of&cers, attested by public seals, and recorded in pub-

lic records in public of&ces.

Where is the law to make delivery essential to their validity ?

I confess I have never seen such law, and certainly none was

produced or cited. In the case of Marhury v. Madison, 1 Cra.

177 ; 1 Cond. Eep. 273, the Supreme Court of the United States

says :
" But in all cases of letters patent, certain solemnities are

required by law, which solemnities are the evidence of the val-

idity of the instrument. A formal delivery to the person is not

among them.. In oases of commissions the sign manual of the

president and the seal of the tinited States are those solemnities.

This objection does not touch the case."

This was said by the court in answer to an objection, that

delivery was essential to give validity to a commission. I have

not been able to discover any difference which can be material

in this respect, between a commission and a license ; neither of

them is a deed made by a private citizen, which can only be

known to be his act, by his having delivered it as such. Both

are acts of public officers, in their of&cial capacity ; both have

their sign manual and public seals, and both are .recorded in

public records in public offices ; both are letters patent, or of the

nature of letters patent. Blackstone (2 Com. 346) speaking of

letters patent, says :
" These grants, whether of lands, honors,

liberties, franchises or aught besides, are contained in charters

or letters patent, literal patentees, so called because they are not

sealed up, but exposed to open view, with the great seal pendent

at the bottom, and are usually directed or addressed by the

king to all his subjects at large." This is precisely the case

with commissions and licenses. They are both grants. A com-
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mission grants the riglifc to hold and discharge .the duties q( a

certain office. A license grants authority to do a particulaj

thing—in this case to carry on >the coasting trade. They are

both open letters addressed to everybody a,nd under public

If an original license were lost, could a;Copy from the record

be evidence? Certainly not, without proof -that (the original

was delivered, if such delivery be necessary to give it validity

;

yet such copy is, I believe, uniformly received iA evidence

without such proof of delivery.

Let us see the effect in the present case, of the doctrine that

a license is invalid until delivered. It was not delivered until

one month after it was executed. The bonds executed by the

owners are conditional that the boat shall not, during the contin-

uance of the license, be engaged in any trade whereby the revenue

of the United States shall be defrauded, and shall not. be used

for any other vessel, or in any other employment.than as specified

in the license. They were not in iforce until the license took

effect. If suit were brought -for a breach during the month, the

action would bedefeated, by showing that the license had not

been delivered. The license is panted for one year. K it have

no validity until delivered, that would be considered its date, and

it would run one moath into the next year. If it commenced
at its date, but yet was inoperative, it would be a license for

eleven months only. The law requires that a record should be

made of the licenses granted. This record would be false, if the

license did not take effect for one month after beang granted and

recorded. The law also requires the licenses to be numbered,

xjommencing with the year, and copies sent to the register of the

treasury. Both the numbers and copies sent would be false if

thelicense had no validity until delivered. If a suit were brought

for running (Without a license after the expiration of a year from
its date, it might be defeated by showing tha,t the license coni-

menced only from delivery, and the year from thjit time had not

expired. The ,effect would be to falsify the record of the sur-

veyor's office, and the records of the treasury department, and
introduce confusion and uncertainty into all the public business

rekting to oux commerce and navigation.
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If, on the Other Landj' the hospital dueS be Hot paid, the sur-

veyor is not bound to grant the license ; if, however, he should

do so, he maji perh&ps,> become resporisibld for them, but the

non-payment would not avoid the license, ^and the owners would

still be held liablefor them.

For the above reasons, the court orders and decrees that the

libel be dismissed, the bond given by the owners caiiceled, and

the'informer pay costs up to the time when his name was stricken

out as informer.

The United States v. The Steamboat Laueel.

District Court of the United States. District of Missouri. In

Admiralty.

HON. E. W. WELLS, JUDGE.

1. By the second • section of the act of'Congresa approved July 7th, 1838, entitled

"An act to provide for the better security of the lives of passengers on board of

vessels propelled in whole or in part by steam," no forfeiture of the boat is de-

clared, and no express lien given on the boat for the penalty, in case of a violation.'

2. The expression in the second section, " for which sum or sums the steamlaoat 6r

vessel so engaged shall be liable," is simply used to give a remedy against the

boat by hbel,and was not intended to give a lien expressed or implied.

3. Where a steamboat vidlated the said second section, but subsequent to such vio-

lation, was seized and sold under the Missouri " Boat and Vessel Act," by material

men; Held, that the United States had no lien or claim, that could 'overrg'ach the

claim of the material men, who had now acquired title to the vessel

The United States District Attorney, for the libelants.

Thomas B. Hudson, of counsel for claimant.

Wells, J.—This was a libel and seizure of a steamboat under

the act of Congress, approved 7th July, 1838, entitled " An act

to provide for the better security of the lives of passengers on
board of vessels propelled in whole or in part by steam."

The particular violation of the act alleged in the libel waa



270 DISTRICT COURT OP THE UNITED STATES.

The Steamboat Laurel.

running the boat without a license under the second section,

which is as follows

:

" Section 2. That it shall not be lawful for the owner, master

or captain of any steamboat or vessel propelled in whole or in

part by steam, to transport any goods, wares and merchandise or

passengers, in or upon the bays, lakes, rivers or other navigable

waters of the United States, from and after the first day of Oc-

tober, 1838* without having first obtained from the proper

ofScer a license under the existing laws, and without having

complied with the conditions imposed by this act ; and for each

and every violation of this section, the owner or owners of said

vesse^^ shall forfeit and pay to the United States the sum of $500,

one-half for the use of the informer ; and for which sum or sums

the steamboat or vessel so engaged shall be liable, and may be

seized and proceeded against summarily by way of libel in any

district court of the United States having jurisdiction of the

offence."

The St. Louis Marine Railway and Dock Company intervened

and filed a claim to the steamboat. The company had furnished

materials for, and done work upon the boat, which, under the

local law of Missouri, gave it a lien upon the boat. The statute

of Missouri gave the lien, and directed the method of proceed-

ing to enforce it. Under and in accordance with its provisions,

the claim was filed in the Court of Common Pleas for St. Louis

county, and under process from that court the boat was seized by

the sheriff before the libel was filed. Subsequently the boat

was sold by virtue of the same proceeding, and the company

became the purchaser. No exception was taken by the United

States to the legality or regularity of these proceedings.

No answer was filed or defence made by the owners of the

boat, as those who owned the boat at the time she was run with-

out the license. The boat had not been run since the claim of

the company was filed in the Court of Common Pleas, nor since

the work was done and materials found.

It will be seen by reference to the section above quoted, that

there is xio forfeilure of the boat declared, nor is there any express

lien given for the penalty. On the part of the United States it

was insisted by the district attorney that the section expressly
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declared that the boat should be liable for the penalty, and he

insisted further that this liability existed, no matter who might

have been the owners at the time the penalty was incurred or

to whom the boat might have been transferred afterward : that

a lien acquired or sale made subsequent to the act done, although

previous to the finding of the libel, could not prevent this pro-

ceeding for the penalty.

The eleventh section of the act is as follows :
" That the pen-

alties imposed by this act may be sued for and recovered in the

name of the United States in the District or Circuit Court of such

district or circuit where the offence shall have been committed

or forfeiture incurred, or in which the owner or master of such

vessel may reside, one-half to the use of the informer, and the

other to the use of the United States, or the said penalty may
be prosecuted for by indictment in either of the said courts."

Has the United States a lien upon the vessel for the penalty ?

The act gives no express lien. The acts of Congress which

give the United States a priority of payment in case of insol-

, vency, or in the case of bankruptcy or death, where there is a

general assignment of the property of the debtor, have nothing

to do with this case. They give the United States a priority of

•payment out of the proceeds of the property, but give no lien or

claim of any kind on the property itself. Nor do they avoid

subsequent lona fide conveyances or liens : Act of 3d March,

1797, chapter 20, § 5 ; 10 Peters' Reports, 596 ; 12 Peters' Re-
ports, 102 ; 1 Kent's Com. 243, 244, 245. It will be seen by
reference to section 2, above quoted, that the fine or penalty is

against the owners and not against the boat : " The owner or

owners shall forfeit and pay to the United States the sum of
$500." It wiU also be seen by reference to that section and
section 2, above quoted, that the United States have three

methods of proceeding under the act for the enforcement of the
penalty: by libel against the boat, and by suit and indictment
against the owners. The expression in the second section:
" For which sum or sums the steamboat or vessel so engaged
shall be liable," is nothing but the phraseology used to gife the
remedy against the boat by libel, and was not intended to give
any lien, either express or implied. " For which sum or sums
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the steamboat or vessel so engaged shall be liable, and may be

seized and proceeded against summarily By way of libel, in any

district court of the United States having: jurisdiction -of the

offence." As the fine or penalty is against' the owners and not

against the boat, without such provision there could have been

no proceeding by libel against the boat. The proceeding by

libel was given, doubtless, because the owners might not be

found or might reside in some other part of the United States,

and therefore make a proceeding against them either impossible

or very inconvenietit and expensivcj as witnesses would have

to be taken into some other perhaps remote district. Nor would

an informer be likely, for an offence committed in one district,

to hunt up and prosecute the owner or owners in some other

district, or in several districts.

I know of no law, and none was cited, giving the United

States a lien on any property for a fine or penalty. No case has

been cited, and I know of none, wherein it has been held that

the United States have such lien. If the case be likened to that

of a foreign attachment, then the attachment first served holds

the property, although the- United States may be a party. In

this case the property was first seized by the interveners. If it

be likened to the case of an execution, the same principle pre-

vails' and governs. If it be like the case of several liens held

by different persons, then in general, the oldest lien will have

precedence. Here the claimant had a lien, and the United

States had no lien.

The case of a vessel declared by act of Congress to be forfeited

for certain violations of law—and there are many such—is some-

what analogous to the present case, but much stronger in fevor

of the United States ; in the case at bar there is neither forfeiture

nor lien.,

There is in the other case, n6t only a penalty, and the vessel

declared liable, but the vessel is declared forfeited to the United

States.

The act of Congress of 31st December, 1792, declares that if

a false oath bs taken in order to procure the registry of a vessel,

the vessel or its value shall be forfeited. The United States filed

a libel and seized the Anthony Mangin, as forfeited under this
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act. After the offence was oommittedj but before the seizure by

the United States, the vessel was sold to an innocent purchaser.

The purchaser interfered. The District Court of the United

States for the district of Maryland held his claim good—and

that the forfeiture did not overreach the subsequent alienation.

The United States v. The Anthony Mdngin, 2 Peters' Admiralty

Reps. 452. In this decision the United States acquiesced. The

owner, who took the false oath, became bankrupt, and the Uni-

ted States brought suit against his assignee for.the price or value

of the vessel, it having been sold as aforesaid. The Supreme

Court of the United States decided against this claim, and held

that the United States had no claim to the vessel before seizure.

The case is very like this case. There the vessel, or its value,

was declared forfeited. The United States might proceed against

the veBsel or against the owner for the value. In this case the

United States might proceed against the vessel or might proceed

against the owners by suit or indictmenti The Supreme Court

held that until the United States elected to proceed against the

vessel, they had no claim to it ; and consequently, if the vessel

were sold before they so elected, the sale would be valid. Uni-

ted States V. Grundy and Thornhurg, 3 Cranch's Rep. 337.

The effect of a forfeiture on the subsequent claims of material

men having a lien, came before the Supreme Court for consider-

ation in the case of The St. Jago de Cuba, 9 Wheat. R. 416, and

that court expressly decided that such claims, when fair, were

not overreached by a previous forfeiture, and that the same

principle applied to the claims of seamen for wages, to claims

for salvage, and generally to maritime contracts.

The District Court of the United States for "Wisconsin, in the

case of Putney v. The Sloop Oelestine, American . Law Journal

for October, 1851, page 167, held that the lien of material men
was preferred to the claim of a bona fide purchaser without no-

tice of the lien.

I think I might rest this case on the foregoing observations

and authorities ; but I wiU remark that if Congress had intend-

ed the United States should have a lien on the vessel for the

penalty, it would have been easy to say so. They have not so

provided, either in this, or, I believe, in any other case. And
YOL. I. 18
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the reasons' must be obvious. Wbo would purchase a vessel,

assist in running her, or repair or give her an outfit, if the Uni-

ted States could deprive them of their just claims, because of

some violation of law of which they were wholly ignorant ?

Even if they knew of acts committed in violation of law, they

could not know that the United States would ever proceed for

the penalty. Or if the United States were disposed to proceed

for the penalty, who could tell whether they would proceed

against the vessel rather than against the owners ? Such lien

would not only be unjust but would be highly injurious to com-

merce and navigation.

I think, therefore, that the United States have no lien or claim

that can overreach the claim of these material men, who have

now acquired title to the Vessel.

The claim of the St. Louis Marine Eailway and Dock Com-

pany is sustained, the libel dismissed and the bond given by

the claimants, canceled.

Eads and Nelson v. The Steamboat H. D. Bacon.

District Court of the United States. District of Missouri. In Ad-

miralty.

HON. E. W. WELLS, JUDGE.

1. Admiralty jurisdiction extends to the lakes and navigable rivers of the United

States ; the same above as below tide-water.

2. A lien exists for salvage services upon the property saved.

3. Possession is not necessary to give validity to a lien.

4. There ia a difference between the right of retainer, merely, and a lien.

6. It requires the most unequivocal acts, on the part of the salvors, to show that

they intend to abandon their hen, and resort to the owners for payment.
6. A master, when upon a voyage, is the general agent of the owner, and his ad-

missions and declarations as such, and within the scope of hia authority, are evi-

dence against the principal.

7. The absurd rule which prevaUs In chancery courts, that the answer of the de-

fendant when responsive to the bill, is equal to two dismterested witnesses, or to

one witness with other circumstances of equivalent force, does not prevail in the

admiralty courts.
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8. Nor does the same rule prevail, even when the answer is responsive to interroga-

tories propomided.

9. The true rule of construing salvage contracts, ia that they shall be presumed,

prima facie to be fair, but if proven to be unconsoionable, the court of admiralty,

like the court of equity in similar cases, would refuse to enforce it.

10. Admiralty courts have never put the compensation for salvage services upon

the basis of pay for work and labor ; but have ever considered that it was for the

interest of commerce and navigation, that a liberal compensation should be al-

lowed, and in proportion to the benefit received by the owners.

'11. When the salvors by the use of their machinery and diving bell, worth $20,000,

raised a badly sunken steamboat in the Mississippi, valued at $20,000 in twelve

hours, held that the contracted price of $4,000, was but just and reasonable.

Benjamin F. Hickman, for plaintiffs.

James S. Thom/zs, for owners of the boat Bacon.

This suit is a libel in rem against the steamboat H. D. Bacon,

brought in November last, by Eads and Nelson, for salvage ser-

vices rendered by them, in October last, with their diving bell,

the Submarine No. 4, in raising the Bacon, which was sunk in

the Mississippi river, about one hundred miles below Cairo.

The libel states, among other matters, that the plaintiffs were

employed by the master of the Bacon—Henry Ealer, then on

board and having charge of the Bacon—to raise her with their

diving bell, then some two hundred miles below the Bacon, in

the Mississippi river : that they repaired, with their diving bell,

to the Bacon : that they informed the master that they would

charge $4,000 for raising her, to which he made no objection :

that they raised her, and that said master refused to pay the said

$4,000, and was, at the time of the filing of the libel, about to

remove his boat beyond the jurisdiction of the court : that the

Bacon was not registered at St. Louis, and that they do not

know who are the owners of said Bacon : that she is worth

about twenty or twenty-five thousand dollars, and had on board,

when sunk, a valuable cargo, being transported by her from

New Orleans to St. Louis, on the Mississippi, a navigable river

of the United States.

An affidavit to the facts stated in the libel, was made by one

of the plaintiffs
;
process to seize the Bacon was ordered by the

judge of this court. The boat was seized by the marshal, and
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released on the filing of bond, in pursuance of the act of Cod-

gress of the 3d of March, 1847, entitled " An act for the reduc-

tion of costs and expenses in proceedings in admiralty against

ships and vessels."

The owners of the boat filed their answer. They admit the

employment of the diving bell : that it assisted in raising the

boat : that they have no knowledge, nor do they believe the fact

to be, that plaintiffs informed the master thafethey would charge

for raising said boat, $4,000 : that they believe the boat could

have been raised without the aid of the diving bell, but not in

so short a time : that the boat is worth as much as stated by the

plaintiffs : that the diving bell was not employed in raising the

Bacon more than fifteen hours, and the charge is unreasonable

and unjust : that $2,000 would be a full, reasonable and just

compensation, which they are and were ready and willing to pay.

The cause was submitted to the court, on libel, answer,

amended answer, and proofs. The evidence was by depositions.

On hearing of the cause, the proctor for defendants denied

the jurisdiction of this court, which was also denied in the

amended answer

Wells, J.—No one has ever doubted that salvage services,

when rendered at sea, or in the navigable rivers, where the tide

ebbs and flows, were subjects of admiralty jurisdiction; but the

doubt has been, whether the admiralty jurisdiction of the courts

of the United States extended on the navigable rivers above

where the tide was felt. The Supreme Court of the United

States, in the case of The Thomas Jefferson, 10 "Wheaton's Eep.

428, held that the admiralty jurisdiction did not extend above

the tide-water. The Steamboat Orleans v. Phoebus, 11 Pet E.

175, is to the same effect. But in the recent case of The Propel-

ler Genesee Chief et al v. Fitzhugh et al, 12 How. E. 443 ; and

Fretz et al v. Bull et al, 12 How. E. 446 ; the former cases were

overruled, and the admiralty jurisdiction declared not to be

limited by tide-water, but to extend to the lakes and navigable

rivers of the United States—on the rivers, the same above as

below tide-water. The last-mentioned case was one of collision

on the Mississippi river.
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It was also contended by the proctor for the defeadants, that

this proceeding in rem [against the steamboat,] could not bp

maintained, as it depended on a lien existing at the time of suit

brought; and that, in this case, there was no existing lien, it

having been lost by the salvors delivering up the vessel after

raising it, and permitting ihe master to proceed upon the voyage

to St. Louis.

' Several answers may be given to this objection

:

1st. The 19th rule prescribed by the Supreme Court of the

United States fqr courts of admiralty, provides that, " In all

suits for salvage, the suit may be in rem against the property

saved, or the proceeds thereof, or in personam against the party at

whose request and for whose benefit the salvage service has

been performed."

2d. That there is a difference between a right of retainer,

merely, and a lien—^that possession is not necessary to give

validity to a lien^—that for salvage services there is a lien. Cut-

hr V. Bea, 7 How. R, 729.

8d. Admitting that a Hen may be abandoned, yet the mere

fact that the master and crew of the Bacon were permitted to

carry her into port, was no abandonment of the lien, It is

nothing more than is usual and almost universal in salvage

cases. Is a vessel saved from shipwreck at sea to be kept by
the salvors at, sea until a libel suit is commenced and the vessel

seized ? Was it necessary to keep the Bacon in the Mississippi

river, one hundred miles below Cairo, until a suit could be

brought and a writ served ? Or were the salvors obliged to

leave their own vessel and take possession of the Bacon and dis-

possess the master and crew, pr failing to do so lose their lien ?

It would require the most unequivocal acts to satisfy the courts in

this case, that the salvors intended to abandon their lien and re-

sort to the owners, when the salvors did not even know who the

owners were, or in what place or places they resided. Tlie

plaintiffs offered evidence to prove that the master of the Bacon
had agreed to give them $4,000 for raising the boat.

The evidence consisted ofthe admissions and declarations of the

master, whilst acting as master, after the arrival of the Bacon at
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St. Louis, and before suit brought. The admissions and declara-

tions were proved by one witness only.

To this evidence, the proctor for defendants objected: 1st

Because incompetent, the declarations and admissions of the

master not being competent evidence to charge the owners;

and 2d. That the evidence of one witness was not suf&cient

to negative the answer of the owners, who therein denied the

contract.

As to the first objection, the master, when upon a voyao'e,

is the general agent of the owners, and they are bound by his

acts.

Abbott on Shipping, 169, 219, note. " It is a general princi-

ple, that the acts of the master, at all events, bind the owner of

the ship, as much as if the acts were committed by himself"

Pages 169, 220, note. "When the progress of a voyage ia

interrupted by any casualty, such as capture, shipwreck, or

other accident, the master of the ship becomes, of necessity, an

authorized agent for the owners, freighters, insurers, and aU
concerned. And whatever he undertakes, and whatever ex-

penses he may incur, fairly directed to that purpose, become a

charge upon them respectively, in the same manner as if incur-

red at their special request."

The court has no doubt of the power of the master, as the

agent of the owners, to use and employ, at their ej^pense, every
necessary means to save his sunken vessel.

The admissions and declarations of an agent whilst acting as

such, and within the scope of his authority, although made after

the transaction to which they relate, are evidence against the

principal. 2 Starkie on Evidence, part 4, pp. 56, 57.

As to the second objection, the court is of the opinion that

the absurd rule which prevails in chancery courts, that the

answer of the defendant, at best only an interested witness, when
responsive to the bill, is equal to two disinterested witnesses, or

to one witness and other circumstances of equivalent force, does

not prevail in the courts of admiralty, 3 Howard Eep, 572 ; 2
Conkling's United States Admiralty, 620, 621, 622,

Nor dpes it prevail in the admiralty courts even when the

answer is responsive to interrogatories propounded.
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But there is anotLer answer to this objection, whicli is, that

the rule in courts of chancery, above mentioned, is not appli-

cable to a case like the present, where it is not alleged by the

plaintiffs or defendants that the matter was within the personal

knowledge of the latter. The plaintiffs state that the contract

was made with the master, and that they have no knowledge of

the owners.

The owners do not allege that they were present on the occa-

sion. Nor do the defendants, in their answer to the interroga-

tory, deny the contract ; but state that " they believe and were so

informed by said Henry Baler (the master), that said petitioners

said nothing about the charge they would make for raising said

boat, and did not say they would charge $4,000." The court

is, therefore, of opinion that the said evidence is competent and

sufficient to prove the contract, and that a contract was made to

pay $4,000 for raising said boat.

Judge CoNKLiNG, in his valuable work upon the jurisdiction,

law and practice of the courts of the United States, in admiralty

and maritime cases, lays down the law in regard to salvage con-

tracts thus :
" Contracts of this nature, however, are not held

obligatory by courts of admiralty upon the owners of the prop-

erty saved, unless it clearly appears that no advantage was

taken of their situation, and that the rate of compensation is

just and reasonable. In that case the stipulated rate of allow-

ance will generally be adopted and enforced by the court, as just

and conscientious ;" and several adjudicated cases are cited. 1

Conkling's United States Admiralty, 280.

If the law be laid down correctly in the foregoing extract, it

is manifest that a contract would have no force or effect what-

ever. For, if the compensation agreed upon must be proved to

be just and reasonable, the same proof would insure a recovery

for the same amount, without any contract—and this without

any proof " that no advantage was taken of their situation."

But there are certainly many adjudicated cases or dictum to

that effect—as well as many ancient laws and usages. The
Emuhus, 1 Sumn. Rep. 207 ; Bearse v. 340 pigs copp&r, 1 Story

Rep. 314 ; Shultz v. The Mary, Bee's D. C. E. 139 ; Laws of

OleroH, article 4, p. 29.
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Tlie true principle by which such cases, shauld be goyernfd,

would appear to this court, with great respect for others, to b^

that established in like cases in courts of equity.; tliat is, that a

contract should be presumed ^rma/octe, to be fair, but if proven

to be unconscionable, the court of admiralty, like the court of

equity, would refuse to enforce it.

But take either view of the law, it becomes necessary to lool?

into the testimony in this case, to ascertain what compensa-

tion should be allowed ; inasmuch as the defendants insist in

their answer that the Bacon could have been raised without the

assistance of the diving bell and apparatus, and that the charge

of $4,000 is " extortionate, unreasonable and unjust," and that

$2,000 would be a full, reasonable and just compensation.

Evidence on the part of the plaintifife: Captain James Miller

-T—now master of the steamboat Aleonia—been engaged in steam-

boating, on the western waters, twenty-seven years, the last

t\!Kelve years as master of different steamboats ; was along side

of the Bacon after she sunk ; remained there and took off part

of her freight; did nx)t believe it possible to raise her without the,

assistance of the diving bell ; she was a badly sunk boat ; she

was badly bent from the after ends of the boilers to the bo,w
;. she

was careened, and the water over on« guard and part of the

deck, whilst the other side was dry ; she was a good deal worse

sunk than the St. Paul. If the Bacon had been his boat, he

would have been perfectly willing to give $4,000 to raise her;

would have given $5,000 to raise her if she had belonged to him.

uninsured.

Captain Eaton is agent for St. Louis Board of TJnderwriteiB,

and has been such for upwards of three years. It is one of his

duties to go to boats that are sunk or in perilous circumstances,

and on which or on whose cargoes the St. Louia underwriters

have any insurance, and to take means to save the boat and cargo ^

frequently made contracts, with bell boats ; customary to give

a certain per cent, of the property saved; to ascertain what is

a fair compensation, reference must be had to the value, difficulty

of raising, and the danger of total loss; .twenty per cent, oi

the net value of the cargo saved is th« lowest salvage he hajs.

ever given a bell boat, and seventy-five the l^i^est; considers
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$4,000 a reasoBable cbarg© for raising the Bacon ; she was worth.

$20,000 as soon as raised, without repairs ; the master of the

Baeon contracted to pay McKinley fifty per cent, of the cargo

of the Bacon as salvage
;

plaintiffs raised the steamer Pawnee,

for which witness agreed to pay them fifty per cent ; think it

was more difficult to raise the Bacon than the Pawnee ; speaks

in high terms of the character and judgment of Oapt. Miller

;

plaintiffs raised the Jewess and received fifty per cent, of

her value ; the amount of labor has nothing to do with the

rate of compensation ; the bell boat gets nothing if it does not

succeed.

Franklin L. Eidgley is president of the Union Insurance Com-

pany of St. Louis. Plaintiffs received for raising the St. Paul,

$4,000 ; she was insured at the rate of $16,000 ; thinks the

charge of the plaintiffs for raismg the Bacon a moderate one ;•

plaiutilfe raised the steamboat Eepublic, worth about $4,500, and

received $1,500, and got two-thirds of the cargo, worth at least

$6,000 ; the steam pump of the diving bell Submarine, No. 4,

throws from one hundred ^nd fifty to two hundred ba,rrels of

water per minute ; the Submarine Ko, 4, cost nearly $20^000

;

it was worth over $4,000 to raise the Bacon.

The above named witnesses were all familiar with steamboat-

ing. It also, appeared that the Louisville insurance offices had

a standing contract with plaintiffs to pay them twenty per cent,

on the insured value of boats raised by them, on which there

was insurance in any of those offices, when under the value of

tweBty-two thousaad dollars.

On the part of the defendants :—David B. Eoaeh was carpen-

ter on the Bacon when sunk ; the boat sunk on Sunday morning,

and the diving bell reached her on the fcUowing Saturday, in the

afternoon ; there was a hole in bottom of the boat, about sixteen

inches wide and eight feet long, tapering to a point at each end

;

commenced pumping a little after dark, on Saturday, and next

morning she was afloat. Wm. McKinley was a passenger on

the Bacon when she sunk ; had been pilot, clerk and master at

different times ; went for the bell boat about two hundred miles;

down the river ; made a contract with Henry Ealer, the master

.of the Bacon, by which he (witness) was to have one-half or fifty
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per cent, of the cargo saved ; then considered the boat a total

wreck ; thinks the said master was of the same opinion, as he

went to Cairo to get boats on which to put the machinery of the

Bacon ; thinks $2,000 would be an exorbitant price for raising

the Bacon; forms his opinion from what he understood was

charged for similar services, and from his own knowledge of

such services ; the similar services alluded to was the raising

the Sam Cloon, the .Jewess, the Pawnee, the D. A. Givens;

thinks his own compensation of fifty per cent, of the cargo, was

a fair compensation. James "Woodworth was engineer on the

Bacon when it sunk ; thinks $2,000 would be a big price for what

was done in raising the Bacon. James Albright was mate on

the Bacon when sunk, and yet is ; thinks $4,000 a pretty big

price for raising the Bacon, but don't know what it was worth

;

knows nothing about such services.

On the part of the plaintiff:—Charles P. Dickson knows plain-

tiff received from the city of St. Louis $2,500, and the wreck of

the Jewess (exclusive of boilers and machinery) for raising and

removing her
,

plaintiffs received $2,500 for raising the D. A.

Givens. It also appeared in evidence, that the cargo on board

the Bacon was worth twenty-five or thirty thousand dollars,

when sunk. The above is a very condensed statement of so

much of the evidence as is deemed material to notice.

From the evidence, the court is of the opinion that the Bacon

was badly sunk. This appears from the evidence of Captain

Miller, Captain Eaton, and of the carpenter. It appears, also,

that this was the opinion entertained by the master, as is appar-

ent from the fact that he went to Cairo, a distance of about one

hundred miles, to procure boats to receive and carry off the

machinery of the Bacon ; and from the fact that he contracted

with McKinley to give him fifty per cent, of the cargo saved.

McKinley also says that the master expected the boat to become
a total wreck ; McKinley was also of the same opinion.

It appears also that it was usual to allow a per centum on the

property saved, in other words, that the owners should pay in

proportion to the benefit received. This is also the general rule

adopted by courts of admiralty, in regard t« salvage at sea. It

also appears that twenty per cent, was the lowest salvage paid
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for raismg boats by tbe diving bell ; and tliat a much liiglier rate

had frequently been allowed and paid. The Bacon, when raised,

was worth, without repairs, at least $20,000 ; twenty per cent, on

that value, would be $4,000, the. amount claimed by the plain-

tiffs. The witnesses who testify on the part of the plaintijBEs,

declare that $4,000 was a moderate compensation for raising the

Bacon. If they or their employers have any interest or feeling

on the subject, it must be in favor of reducing the compensation

for such services. But it is not merely a matter of opinion with

them. They state what has been paid in many cases, and what

is usual and customary, and the principles upon which their

opinions are based ; all of which are very satisfactory to the

court. On the part of the defendants, the witnesses are, or were,

all connected with the Bacon. McKinley thinks $2,000 would

be an exorbitant price, but swears that the compensation of fifty

per cent, on the cargo, allowed himself, was just and fair. His

compensation would probably amount to eight or ten thou»

sand dollars. There was neither ingenuity, skill or capital em-

ployed by him, and but little labor bestowed or expense incurred.

He founds his opinion upon similar services, and the compensa-

tion allowed therefor ; but it appears that the compensation in

the cases alluded to by him, was greater than that claimed for

raising the Bacon. •The per cent, allowed was greater, although

in Bome cases the amount received was less. In the case , of the

Pawnee, twenty-five per cent, was allowed, and it amounted to

$4,000 ; that boat being valued at only $16,000.

James "Woodward, the engineer, thinks $2,000 would be a big

price for what was done, but does not tell us why he thinks so
;

jio doubt it was because the plaintiffs only worked some fifteen

hours ; nor does it appear that he knows anything about such
services, or the principles upon which a compensation therefor

is based.. James Albright, the mate, thinks $4,000 a pretty big

price, but frankly confesses he knows nothing about such services.

It is stated, by Captain Eaton, that to determine what is fair com-
pensation, reference is had to the value of the property to be
raised, the difficulty of raising it, and the danger of total loss.

And that the laboi; expended by a diving bell does not enter
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into the account. The court is satisfied that these considerations

ferm the true rule.

When persons, like the plaintifife, by great ingenuity and skill,

and at great expense, succeed in the construction of apparatus

and machinery, by which a boat can be raised in twelve hours,

which could not be raised at all without their machinery and

apparatus, why should the owner of property complain of the

shortness of the time employed ? The sooner the property is

raised out of the water, the better for the owners ; long delay

with many kinds of property, would be utter destruction to that

property.

The compensation which is allowed for marine salvage serv-

ices does, and necessarily must depend upon other considerations;

But there, no diving bells, costing some $20,000, are employed,

and when not employed, going every day to decay. Property

h not raised from the bottom of the sea^ but only prevented from

sinking. But yet in such cases, fix)m twenty to fifty per cent,

of the value of the property saved is usually allowed. The-

admiralty courts have never put the compensation upon the basis

of pay for work and labor.

It is and ever has been considered to the interest of commerce

and navigation that liberal compensation shotdd be allowed

salvors. Upon the whole case, the court is Satisfied that $4,000

is only a reasonable and just compensation, and accordingly will

£Qlow that amount.

JiAKRig e<. q,l. V, The Steamboat Henrietta, Ctruei

Mathews, CWmajit-

District Court of the United StcUes. District of Missouri. In

Admiralty,

HON. B, W. WEH;<S, JUDQB.

1, TJie twjmiralty e»i iHSJitime law of the United States, except where it is changed

by act of Congress, is as much the law of the United States as if it had been

formally enacted word for word in a statute.
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2. The laws of the United States "are the supreme lawSj" andeaoanot be changed

or altered, modified or repealed by state enactments.

3. No right or privilege given or secured by the laws of the United States, can be

abrogated, displaced of Supei'seded by state enaetinents.

4.' A lien given by the maritime law is a right.

5. If a state legislature should pass an act declaring that a maritime lien should

have no effect in that state, or should be, postponed to liens given by the laws ot

that state, such enactment would have no binding force or effect.

6. The act of the legislature of Missouri, entitled "An act concerning boats and

vessels," does not abrogate, displace, or supersede, any lien given by the gen-

eral maritime law of the United States.

1. A seizure and sale under the Missouri " act concerning boats and vessels," does

not divest a lien given by the general maritime law.

Hudson & Thomas, proctors for libelants.

E. L. Edwards, proctor for the Henrietta.

Wells, J.—This is a suit in admiralty, brought by the libel-

ants against the steamer Henrietta, Cyrus Mathews claiming as

owner. The facts of the case are agreed upon by the libelants

and the claimants, and are as follows

:

The counsel for the respective parties agree that the following

facts shall be admitted on the hearing of this cause, viz

:

1. That plaintiffs were copartners as alleged in their libel,

and were residents of Illinois, as stated in said libel.

2. That the stores and supplies mentioned in said libel, and

the amounts attached, were fur&ished to said boat as stated there-

in : that the same were necessary supplies for said boat, and were

furnished before said boat was seized by said sheriff, and that

the prices are reasonable.

8. That said boat was over one hundred tons burden: that

she was duly enrolled and licensed for the coasting trade : that

she was owned in Missouri, and employed in navigating the

Mississippi river between St. Louis, Missouri, and St. Paul, in

the territory of Minnesota.

For the defendant it is admitted

:

1. That prior lib the issuing of the writ in this case, the de-
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fendant had been attached and taken into custody by the

sheriff of St. Louis couhty, Missouri, on various warrants issued

out of the St. Louis Court of Common Pleas, on demands which

were liens on said boat, under the act of the General Assembly

of this state, entitled " An act concerning boats and vessels."

2. That there were judgments rendered in favor of said

attaching creditors, and said boat was, under an order of said

Court of Common Pleas, sold to satisfy said lien claims : that all

of said proceedings and said sale were strictly in accordance

with the laws of the state of Missouri concerning boats and ves-

sels: that at said sale, the intervener, Cyrus Mathews, became

the purchaser of said boat, and received from said sheriff a bill

of sale, which is herewith filed, marked A, and made a part

hereof.

(Signed) Hudson & Thomas, Proctorsfor pWff.

E. L. Edwards, Attyfor Mathews.

It appears from the libel and exhibits, that the supplies were

furnished by the libelants at Galena, in the state of Illinois, in

the months of August and September in the year 1855. It fur-

ther appears, that after the supplies were furnished the boat

made a trip to St. Louis, where other supplies were furnished by

persons residing there, for which the boat was seized and sold as

stated in tbe agreed case. The sale took place in December,

1855. Afterwards this libel was filed. It does not appear where

the boat was enrolled, but it does appear that the oivners

resided in Missouri. The only question for the consideration of

the court is, whether the seizure and sale in St. Louis, in the

state of Missouri, gave a title to the purchaser discharged from

the previous lien of the libelants, or whether the vessel is still

subject to that lien in the hands of the purchaser.

The owners of the steamer resided in Missouri, and the sup-

plies furnished by the libelants, were furnished by them at

Galena, in the state of Illinois, where the libelants resided. For

this purpose Galena is deemed a foreign port ; the port of St.

Louis, the home port. 1 Conkling's Admiralty, 56, 57, 58, 59

;

Rule of the Supreme Court U. S. XII.

"When material men furnish supplies in a foreign port, they
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Jiave a lien upon the vessel for the value of the supplies, by the

general maritime law of the United States. That law infers

that the supplies in the foreign port are furnished on the credit

of the vessel. Ibid.

When the supplies are furnished in the home port, the gener-

al maritime law gives no lien. That law infers that the supplies

in such home port are furnished, not on the credit of the vessel,

but on that of the owners. If there be any lien, it is given by

the local law of the state. Ibid.

In this case the lien of the libelants was at least equal, in

point of dignity, and prior, in point of time, to that given by
the state law, to enforce which the steamer was seized and sold

in St. Louis.

Upon what principle is it that this lien of libelants, given by
the general maritime law of the United States, is divested?

They have done no act, the doing of which could divest it.

They have omitted to do no act, the not doing of which could

deprive them of their lien.

In delivering the opinion of the court in the case of Eanhin et

al. V. Scott, 12 Wheatpn's Rep., Chief Justice Marshall says

:

" The principle is believed to be universal that a prior lien gives

a prior claim, which is entitled to prior satisfaction out of the

subject it binds, unless the lien be intrinsically defective, or be

displaced by some act of the party holding it, which shall

postpone him in a court of law or equity, to a subsequent

claimant."

It is thought, however, and was so. urged by the claimant's

proctor, that the lien of the libelants was divested or annulled by

the proceedings under an act of the legislature, referred to in the

agreed case. When a state law creates a lien, a state law may,

in some cases, divest it. But that is not this case. The lien of

the libelants is given by the general maritime law of the United

States. By the constitution of the United States, Congress has

the exclusive right to regulate commerce with foreign nations

and among the several states ; and the courts of the United

States are invested with the admiralty and maritime jurisdiction.

The 9th section of the judiciary act of 1789, declares that this

adtniralty and maritime jurisdiction is exclusively in the courts
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of the United States. Bj the act of Congress of May 19, 1828,

entitled " Au act further to regulate process in the courts of the

United States," it is provided, " that proceedings in the courts

of admiralty and maritime jurisdiction shall be according to the

principles, rules and usages which belong to courts of admi-

ralty, as contradistinguished from those of common law, ex-

cept so far as may have been otherwise provided for by acts of

Congress," &c.

It is obvious, I think, from the above statement, that the ad-

miralty and maritime law of the. United States, unless where

changed by act of Congress, is as much the law of these United

States as if it had been formally enacted, word for word, in a

statute. The laws of the United States, I need hardly say, " are

the supreme laws," and cannot be changed or altered, modified

or repealed by state enactments. , Kor can any right or privi-

lege^given or secured by them be abrogated, displaced or super-

seded by such state enactments. A lien given by the maritime

law is as much a right as is a mortgage or bottomry bond., It is

clear, therefore, that if a state legislature should pass an act declar-

ing that a maritime lien should have no effect in that state, or

should be postponed to liens given by the laws of that state,

such enactment could have no binding force or effect. Dudlm
and others v. Steamboat Superior, 1 Conkling's Ad. 57 ; Sexton

V. Steamboat Troy, Decision of the District Court of the United

. States for the southern district Ohio, reported in American Law
Eegister for August, 1855, 622 ; case of The Globe, in the Dis-

trict Court of the United^States for the northern district of New
York, reported in American Law Journal for July, 1851

;

Branson v. Kenzie etal., 1 How. E. 311.

Under these circumstances it would require very clear and

explicit language in the statute of a state to convince us that

such effect was intended by the legislature.

Has the legislature of Missouri passed an act by the provisions

of which a lien given by the general maritime law of the United

States is abrogated, displaced or superseded ? I think not. In

my judgment, the steamboat law referred to in the agreed case,

relates wholly to liens given by that act ;—to liens given by the

Act, and which the act could provide for taking away. I will at
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present, refer only to one provision of that act. But it is, I

think, conclusive. The 13th section is as follows

:

"Section 13. When any boat or vessel shall be sold under the

eleventh section of this act, the officer making the sale shall ex-

ecute to the purchaser a bill of sale therefor, and such boat or

vessel shall, in the hands of the purchaser and his assignee, be

free and discharged from "all previous liens and claims under

this act."

Here, the very act which gives the lien, declares the effect of

that lien and a sale under it. That sale is to free and discharge

the vessel from all previous liens and claims under that act.

Now, as the lien given by the general maritimelaw of the United

States—given in this case for supplies furnished in Illinois—^is

not given by the steamboat law of Missouri, it is not affected by
that law, nor is the boat freed or discharged from the lien not

given by nor claimed under that law.

The first section of the act (which gives the state liens), evi-

dently confines those liens to cases where the supplies are fur-

nished within the state. But that is not all : the whole act, and
every provision in it, is limited to contracts made within the

state.

This is put beyond all dispute, I think, by the last case de-

termined by the Supreme Court of Missouri, in regard to the

steamboat law. The Supreme Court declares that " the statute

of this state, concerning boats and vessels, is limited in its pro-

visions to contracts made within the state, with boats used in

navigating the waters of this state." And this decision, the

court further declares, is made in accordance with the cases of

Noble V. The Steamboat Si. Anthony, 12 Mo. E. 261 ; Twichel v.

Steamboat Missouri, ibid, 412, and Steamboat Raritan v. Pollard,

10 Mo. ^. 583.

It will be observed that the 18th section of the act (herein

given at large), speaks of a sale made under the 11th section of

the act. I will presently sho'iv that a sale under the 11th sec-

tion is the only sale that could possibly divest a lien given either

by that act or any other law. The other sales being mere sales

under ordinary executions, which transfer the title of the

owner, but nothing more ; and if the title of the owner be in-

VOL I. 19 •
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cumbered, the purchaser takes the title and property w-ith that

incumbrance.

It is urged, however, that the judicial proceedings (including

the seizure and sale), in Missouri, under the steamboat law,

transferred the vessel to the purchaser at that sale, freed and

discharged from the lien of the libelants.

The lien of libelants, being one given by the general maritime

law, not given by the statute of Missouri, and not arising from a

contract made within the state, to declare it divested by those

proceedings, would seem to be in direct contradiction to the

whole scope and meaning of the act, to the express provisions of

the thirteenth section in particular, and to the above quoted

opinion of the Supreme Court of Missouri, in James v. 27ie Paw-
nee, 19 Mo. E. 517. But there are difficulties, and they arise

from decisions of the Supreme Court of Missouri. These diecis-

ions are made in the cases of the Steamboat Maritan v. Smith, 10

Mo. E. 527 ; Fintiey v. Steamboat Fayette, 10 Mo. E. 612 ; and

Strnmboat Sea Bird v. Beehler, 12 Mo. E. 559. They aU relate to

sales under judicial proceedings. In the first cited case it ap-

pears that the sale took place in 1843, and of course was gov-

erned by the law then in force ; and the case was decided^ not

under the act of 1845,, but under that of 1835, and the acts sup-

plementary thereto. The provisions contained in the thirteenth

section of the act of 1845 had not then been enacted. The pro-

visions of that section are most important, as they expressly de-

dare the effect of a sale, as alreadyeeen.

Although the language of the opinion is somewhat graieral,

yet it must be taken in connection with the subject it treats

;

and, by examining the facts it will be seen that the liens were

given by the steamboat law" of Missouri, and the sales were un-

der the same law.

The next case {Finney v. Sleamioat Fayette), was, as I un-

derstand the facts, a suit brought under the steamboat law, in

St. Louis, in February, 1842, for supplies furndshed in Novem-
ber, 1841. The boat was claimed by one Alexander, who
pleaded a suit brought before a justice of the peace in Illinois,

against the boat, in December, 1841, under the steamboat law of

that state, a judgment obtained against the boat, and a sale in
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January, 1842, of the boat by a constable, at wliicli sale Alex-

ander became tlae purchaser. The process under which the

boat was sold, was an execution commanding the constable " to

make sale according to law, of said boat, or so much thereof as

will satisfy the judgment (about $30), and all costs of suit."

This sale in Illinois was held by the Supreme Court of Missouri

to divest the previous lien acquired by Finney in Missouri.

The lien of Finney arose under an amendment to the steamboat

law, passed 12th February, 1839, the same as that contained in

the act of 1845.

In delivering the opinion of the court, the judge says :
" The

case is similar in principle to that of the Steamer Baritan v.

Smith. It was then determined that the rules of the maritime

law, were, in proceedings against steamboats, to govern when

there was a failure of statutory regulations. Maritime liens in

respect to the mode in which they may be discharged, vary

from other liens. A judicial sal6 will divest them, in whatever

Jurisdiction it may be decreed."

This opinion is not one giving a construction to a statute of

the state of Missouri ; but it regards the general maritime law

of the United States. And, with the greatest respect for the

Supreme Court of Missouri, I can neither adopt the reasoning

of the court, as applied to the facts, nor the conclusion at which

it arrives. When a material man, having a lien, proceeds against

a Vessel, in an admirEtlty court, a writ issues to seize the vessel,

and it also requires that all,persons interested should be notified

to appear and defend ; then notice is published in a newspaper

to all interested to appear. Unless the vessel is in danger of

perishing, no sale is or^ibred until all persons interested have an

opportunity to be heard. All persons interested are allowed to

appear, and set up their claims to the vessel, or the proceeds of

the sale of the vessel. When the vessel is sold by an order of

the court, it is for the benefit of all concerned. The proceeds of

the sale are paid into the registry of the court, and apportioned

among all ; or if the proceeds be sufficient, all are paid the full

amount of their judgment. Chief Justice Marshall, in deliv-

ering the opinion of the Supreme Court of the United States, in

the case of The Mary, —-^ Stafford, Master, 9 Cranch's Reports,
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126, says :
" The whole -world, it is said, are parties in an ad-

miralty cause, and therefore the whole world is bound by the

decision. The reason on which the dictum stands, will deter-

mine its extent. Every person may make himself a party, and

appeal from the sentence ; but notice of the controversy is neces-

sary in order to become a party, and it is a principle of natural

justice, of universal obligation, that before the rights of an indi-

vidual be bound by a judicial sentence, he shall have notice,

either actual or implied, of the proceedings against him." * *

" But those who have no interest in the vessel which could be

asserted in the Court ot Admiralty, have no notice of her seiz-

ure, and can on no principle of justice or reason b&considered

as parties in the cause, so far as respects the vessel." I could

cite any number of cases to the effect that no judgment, or sale

under a judgment, can bind any but parties or priries ; and that

no person is deemed a party unless he have notice actual or con-

structive, and that, if a person interested would not, from the

nature of the proceedings, be allowed to assert his rights, then

those proceedings can in no respect affect those rights. Indeed

to take away his rights by such doings, would not be judicial

proceedings—they would amount to a confiscation, a confiscation

of his rights for the benefit of others. Mr. Justice Story, in

the case of Bradstreet v. The Neptune Ins. Co., 3 Sumner's Eep.

607, says : " It is a rule founded in the first principles of

natural justice, that a party shall have an opportunity to be

heard in his defence, before his property is condemned." Judge
Story further declares that if a person have not such oppor-

tunity, and yet is deprived of his rights, the proceec^ngs are not

judicial, but arbitrary edicts, deserving not the respect of any
other nation, and ought to have no intrinsic credit given to them,

either for their justice or truth. Had the material man in St.

Louis any notice of the proceedings in Illinois ? None aj^ears

in those proceedings. Could Finney have asserted his claim or

had it allowed against the boat in that suit? I think clearly

not. It was an ordinary suit at common law, merely using the

name of the boat, instead of the owners, a warrant of seizure

like a capias ad respondendum, and a judgment against the boat

for some $30 ;
an execution against the boat directing the con-
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stable to sell the same, or so mucli as might be necessary to sat-

isfy the debt and costs. In such suit, Finney would have had no

more right to intermeddle, than he would have had if the suit had

been against.the owner by name. The sale was merely a sale

of the right of the owner to so much of the boat as would bring

the $30 and costs. And it was of course sold, as in other cases

of sales on executions, subject to all mortgages and liens then ex-

isting. On such sale there could be no money to divide among
other creditors having liens.- I have already shown that such

proceeding is unknown to a court of admiralty.

The next case referred to above, is that of The Steamboat Sea

Bird V. Beehhr. The plaintiff acquired a lien against the boat

in St. Louis, under the steamboat law of Missouri, for supplies.

After plaintiff's lien was obtained, suit was brought against the

owners in Louisiam, and the boat was there seized on writ of

attachment against the boat, and sold to satisfy the judgment.

The Supreme Court held that such sale did not divest the plain-

tiffs lien. In my judgment tb^e is no substantial difference be-

tween the sale in Illinois in one case and that in Louisiana in the

other case. In both cases the boats were seized and sold

merely to satisfy the debts of the plaintiff. No other persons,

having claims, had a right to interfere ; nor was any money
raised by the sales to satisfy other claims. The reasoning of the

court in this case, when applied to the sale in Illinois, in the

previous case, clearly shows that the sale in Illinois could not

divest the lien of Finney in Missouri. The court explains, that

there is a great difference between the principles which govern

suits and sales at common law and those in admiralty. In- the

maritime proceedings, it says, the sale is made for the benefit of

all whom it concerned. And " this is the case under our stat-

ute as it now stands." It further says a sale under our statute

concerning boats and vessels, is similar in all respects to sales •

under the maritime laws :
" Such sales are not made for the

benefit of any particular creditor, but for the benefit* of all

persons interested. Provision is made for the 'distribution of

the proceeds pro rata among all who will come forward and

establish their claims within a specified time." The court says
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it is for these reasons that the sales conclude all persons having

claims.

All the above is very sound law as regards proceedings in the

maritime courts. But how does it comport with the sale in Il-

linois, which, in the previous case, was held to divest the lien

in Missouri ? In Illinois the sale was merely to raise $30 to

pay the plaintiff's judgment, and the boat was sold for his

benefit alone. There was no sale " for the benefit of all per-

sons interested," There was no " distribution of proceeds of

sale, pro rata, among all who would come forward and estab-

lish their claims." The case of The Sea Bird clearly, in my
judgment, overturns the previous case of Finney v. SteamhocU

Fayette.

I will now proceed to show that so much of the case of the

iSea Bird Y.^Beehler, as declares that sales under the steamboat

law of Missouri are like those in the admiralty court, is oveis

turned by the next case cited, James, v. 2he Pawnee.

In the case of The Sea Bird, I 'have quoted the opinion of the

court, that sales under the maritime law " are for the benefit of

all interested." " The proceeds are divided^© rata," &c., "and

this is the case under our statute, as it now stands."

In the case of James v. Pawnee, the court decides (unani-

mously) that a person having a claim or lien not arising from

contract made within the state, cannot be allowed to intervene

and have his claim allowed, nor receive any part of the proceed

of sale.

The. statement of the case is a little obscure, bnl^ to put the

matter beyond doubt, I caused the records and proceedings ia

the Supreme Court to be examined, and there it fully appears

that two complaints were filed against the Pawnee ; under them

writs issued, the boat was seized and sold under the provisions

of the 11th section ; notice was given to creditors to appear.

James, who was not one of the original plaintiffs, but who inter-

vened for his interest, filed his claim, which was for coal fur-

nished the boat at Memphis. The claim was allowed in the

court below, on the ground that the boat was employed in navi-

gating the waters of this state, and the claim was a lien on the

boat. The Supreme Court reversed the judgment below solely
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for the reason that the provisions of the steamboat law did not

apply to any contracts not made within the state.

Here, then, the very foundation of all the reasoning of the

court in the last cited cases, is overturned. The sales under the

steamboat law are not made " for the benefit of all concerned."

Claimants, whose contracts were made in another state, can re-

ceive no part of the proceeds of such sale. No provision exists

for making distribution among them. Sales under the state law

are not like those made by the admiralty courts.

I have too high an opinion of the Supreme Court of Missouri,

to suppose for one moment that it would hold, a creditor having

a lien on a boat arising from a contract made in another state,

could not be heard in a proceeding under the steamboat law,

nor have his claim allowed, and yet, at the same time hold that

the proceeding deprived him of his lien.

It is obvious, I think, that the previous decisions were made
whilst the court entertained the opinion that claims arising on

contracts made in other states, could be heard and allowed under

the steamboat law in this state* The law,, it seems, is now set-

tled that such claims cannot be allowed in this state under that

statute.

There remains one other matter to notice under the steamboat

law, where a bond is given for the return of a steamboat, and

the boat is returned accordingly ; the boat is not sold under an

order of court for the benefit of all the creditors having claims

under that act. But a judgment is rendered against the boat by
name, and an execution issues, under which " the sheriff may sell

such part of the boat or vessel, or her tackle, or furniture, or

such interest therein as may be necessary to satisfy the judgment
and costs." See section 20. This is a similar proceeding to that

mentioned in the case of Finney v. The Steamhoat Fayette, which

occurred in Illinois. No part of the steamboat law declares that

such sale can divest any liens, not even those given by that act.

It is not such sale as is mentioned in section 13, which refers to

sales made under the 11th section, and not to those made under

the 20th section.

The Supreme Court of Missouri, so far as I have noticed,

makes no distinctions between the different kinds of sales under
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that act. But I think I have already shown, that under no

principle of law or justice could such proceeding divest any

lien—certainly not the lien of libelants. Yet, as far' as appears

from the agreed case, the sale relied upon by the claimant to

divest libelant's lien, may have been of the kind just mentioned.

For this reason, also, I would decide agains the claim.

The opinion of the court, therefore, is, that the libelants have

a valid lien, not affected by the sale relied on by the claimant,

and that said lien must be enforced.

AsHBEOOK et at, Libelants v. The Steamer Golden Gate.

District Court of the United States. District of Missouri. In

Admiralty.

HON. B. W. WELLS, JUDGE.

1. Under the judiciaryr act of ItSS, the courts of the United States have cognizance

of all civil oases of admiralty and maritime jurisdiction, exclusive of the state

courts, except as to the common law remedy.

2. The common law remedy existed before the constitution and act of 1789, and is

by the latter saved, not given.

3. A common law remedy is a remedy by adion at conmion law, and is not a pro-

ceeding in rem or against the vessel.

4. A proceeding in rem ia not a common law remedy.

6. The admiralty and maritime jurisdiction of the United States in rem, is exclusivOji

in the United States courts.

6. There ia no concurrent jurisdiction in rem in admiralty oases between the courts of
the United States and of tho several states.

1. The proceedings under the statute of Missouri, entitled "An act concerning boats
and vessels," are not strictly proceedings in rem.

8. Where, as in this case, a material man has a lien upon a vessel under the general
maritime law of the United States, he has a right to enforce that lien by a suit in

the United States court, although the vessel may have been aubsequentiy seized
and sold under the Missouri act concerning boats and vessels.

9. Where a material man has no lien under the general maritime law, but has a lien
under the state law, and the same law provides certain proceedings by which that
lien may be divested, if those proceedings are had, his lien is divested, and he
cannot

.
-« in the United States court.
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John H. Rankin, proctor for libelants.

Hudson & Thomas, proctors for respondents.

Wells, J.—In this case certain of the libelants had liens

under the general maritime law of the United States ; and others

had liens under the statute of Missouri, entitled " An act con-

cerning boats and vessels." Digest Laws of Missouri, 1845,

page 180. Those having liens under the general maritime law,

flirnished supplies in Cincinnati, Ohio, where they resided at the

time, and whilst the boat was owned in Missouri ; others resided

in Missouri, and furnished supplies whilst the boat was owned

in Ohio.

Those having liens under the state law resided in Missouri

and furnished the supplies there, the boat at that time being also

owned in Missouri.

After the supplies werfe furnished, the boat was sold under

the provisions of the above cited statute of Missouri ; and the

question now raised for the consideration of the court is, were

these material .men divested of their several liens by not inter-

vening in the state court, or by the proceedings in the state

court ? It is a question of delicacy, as the decision of it may
conflict with state laws ; but I am compelled to decide it.

The provisions of the statute of Missouri make no distinction

in terms between vessels owned by citizens or subjects of foreign

nations, or citizens of other states of the Union, and those owned

by citizens of Missouri.

They apply to " every boat or vessel navigating the waters of

this state," (see the act, § 1,) and" to " contracts made within

this state with boats used in navigating the waters of this state."

See the case of James, respondent v. The Steamboat Pawnee,

19 Missouri Eep, 517.

If I understand correctly the language of Judge Stoby, he

entertained the opinion that similar provisions in the statutes of

the state of Kew York could not properly be construed to

apply to any but domestic boats or vessels—^that is, those owned

in New York. The Barque Ghusan, 2 Story's Eep. 461, 462.

But the Supreme Court of Missouri makes no distinction be-

tween foreign and domestic vessels. James v. The Pawnee, sujara.
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The case now under consideration diifers from that of The

Henrietta, ante, page 284. In that case the boat was owned

in Missouri, and the supplies were furnished in Illinois.

I held that the case did not come within the provisions of

the steamboat law of Missouri, because the vessel was not,

at the time the contract was made for the supplies, " navi-

gating the waters of this state ;" nor was the contract made

or Supplies furnished "within this state," and, therefore, the

lien obtained in Illinois under the general maritime law, was

not divested by the sale in Missouri. But much of the rea-

soning in that case is applicable to this case, and will not be

here repeated.

Is the admiralty and maritime jurisdiction in rem, exclusively

in the United States courts ? When I wrote the opinion in the

case of the Henrietta, I had never known it questioned ; but in

a recent decision by the Supreme CouW of Ohio, it is questioned

and denied. See Thompson v. SteaTner G. D. Morton, 2 War-

den's Ohio State Eeports, 26. That court appears to think that

the provisions of the ninth section of the judicijiry act of Con-

gress makes the jurisdiction of the district courts exclusive only

as relates to the circuit courts of the United States. In that

opinion I cannot concur.

The ninth section of the judiciary act, 1789, declares that the

district courts of the United States shall have, in certain oases

specified, first: Jurisdiction or cognizance exclusive of the

courts of the several states. Second : In other cases jurisdic-

tion concurrent with the courts of the several states, or the cir-

cuit courts of the United States, as the case may be. Third

:

And in other cases, exclusive original cogniaance, without men-

tioning any other courts, either federal or state ; and this last

includes all civil causes of admiralty and maritime jurisdiction,

including certain seizures on water, " saving to suitora, in all

cases, a common law remedy, where the common law is compe-

tent to give it ;" and a like cognizance in other cases of seizure

without any saving.

In the first class of cases, as I have arranged them, the juris-

diction is not declared to be exclusive except as to the state

courts
;
and there is, therefore, an implied exceptioH as to the
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jurisdiction of tile circuit courts of the United States. In the

second class, the grant is not declared to be exclusive, but con-

current, and the jurisdiction both of the courts of the several

states and the circuit courts of the United States is excepted.

In the third olaSs there is no exception of the exolusiveness as

to either the courts of the several states or the circuit courts of

the United States, except as to the common law remedy in the

first branch of that class, and without that exception as to the

other branch. So that, in the third class, which' includes the

admiralty and maritime jurisdiction, there is no exception ex-

cept that of the common law remedy, as to the exolusiveness of

the original jurisdiction in the district courts. It is absolutfr,

unconditional and exclusive. But the grant of exclusive ong^i-

netl jurisdiction to the district courts, does not exclude the

appellate jarisdiction of the circuit courts, which is also provided

for in the twenty-first section of the same act. This seems to

me conclusive.

Again : As to all other mattets mentiisned in the third class,

there never has been any doubt as to the jurisdiction being ex-

clusive as to the state courts. Why then is it not exclusive as

to the 'admiralty and maritime jurisdiction ? The same language

is used as to all.

The Supreme Court of the United States, Judge MaeSBAlb
delivering the opinion, in the case of Slocwn v. Mayherff^ 2

Wheat. E. 9, expressly decided that the jurisdiction of the Uni-

ted States courts, as to seizures on land and water, is exclusive

of the courts of the several states. This is embraced in the

second branch of the third class above. In the case of Gahton

V. Hoyt, 3 Wheat. E. 246, the question in the Supreme Court
of the United States is put beyond all dispute. The court is

discussing the question of the exclusive jurisdiction of the United
States courts as it regards the state courts, and declares that " By
the judiciary act of 1T89, chapter 20, § % the district courts- are

invested with exclusive original cognizance of all civil causes of

admiralty and maritime jurisdiction, and all seizures on land and
waiter, and of all suits for penalties and forfeitures incurred

under the laws of the United States."

Similar phraseology is used in the eleventh section of the
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judiciary act, whicli gives tlie Circuit Court " exclusive cogni-

zaace of all crimes and offences cognizable under the authority

of the United States, except where this act otherwise provides,

or the laws of the United States shall otherwise direct," without

mentioning the state courts
;
yet no one has ever doubted that

the jurisdiction here given, was exclusive of the state courts.

See also 1 Conkling's Ad. 349.

The opinion (excepting so much as regards the effect of the

9th section of the judiciary act) given by the Supreme Court of

the state of Ohio, in the case above cited, and the opinion ex-

pressed by that court in the case of Keating v. Spaik, 8 Warden

& Smith's Ohio Eep., do not apply to the case I am considering,

although they deny exclusive jurisdiction in rem to the United

States courts in admiralty caiises. The cases in which those

opinions were delivered, arose and had to be decided under the

act of Congress of the 26th February, 1845 (5 Lit. and B. 726),

which applies only to the lakes and their connecting rivers, and

which not only saves the common law remedy, but also " any

concurrent remedy which may be given by the state laws."

1st. Let us now see how the matter stands. The courts of

the United States have cognizance of aU civil causes of admi-

ralty and maritime jurisdiction, and have it exclusive of the

courts of the several states, except as to the common law remedy,

2d. This is a civil cause of admiralty and maritime jurisdic-

tion.

3d. The libelant has a lien given by the general maritinie law

of the United States ; it is as much a vested right as that of a

mortgage. It is a contract which the legislature of a state can

pass no law to impair. Branson v. Kimie, 1 How. R. 311.

4th. The party having this lien is entitled to sue in the

United States court, in admiralty, to enforce it. This right is

given by the laws of the United States.

5th. The laws of the United States are supreme over state

laws.

6th. A state law comes in and declares that the party having

this lien shall either sue in the state courts (under tiie " act cpn-

ceming boats and vessels,") or lose his lien.

Can it be possible such state law is valid? The United
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States law, and the state law cannot botli be enforced. The first

gives the party a right to sue in the United States courts^ and

there to establish his .claim and obtain the enforcement of his

lien ; the second declares that if he does not sue in the state

court, that is, if he sues in the United States court, he shall get

nothing.

I refer to the case of Shelly v. Bacon et al, 9 How. R. 69, 70,

71, to show that where a person has the right to sue in the

courts of the United States, no state law, and the proceedings of

no state tribunal, can deprive him of that right. It is substan-

,

tially as follows : The bank of the United States, after obtaining

a charter from the state of Pennsjlvania, failed. It made as-

signments of its assets under the laws of that state. The assign-

ees, according to those laws, were to receive and collect the

assets and allow debts and pay creditors ; all under the control

and jurisdiction of the Court of Common Pleas of that state. If

creditors did not exhibit their claims and get them allowed, they

obtained no part of the assets of the bank.

A creditor who resided in Kentucky, brought suit in the Cir-

cuit Court of the United States. The assignees pleaded to the

jurisdiction of the court. The case went to the Supreme Court

of the United States. That court held that the plaintiff, as a

citizen of another state, had a right to sue in the courts of the

United States, and the state law could not deprive him of that

right. The court says :
" To establish this claim as against the

assignees, the complainant has a right to sue in the Circuit Court
" (of the United States), which was established chiefly for the

benefit of non-residents." " On the most liberal construction

favorable to the exercise of the special jurisdiction, the rights of

the plaintiff, in this respect, could not, against his consent, be

drawn into it." " Citizens residing, perhaps, in a majority of

the states of the Union, are debtors or creditors of the bank. It

is difiicult to perceive by what mode of procedure the state of

Pennsylvania can obtain and exercise an exclusive jurisdiction

over the rights of persons thus situated."

It appears to me that if a person having a lien under the

general maritime law, cannot resort to this court—a court of ex-

clusive jurisdiction in admiralty cases—^because erf the provisions
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of the State laws and prooeediijgs under them, then the whol©

subject is reversed, and the state courts have the exclusive juris-

diction ; and in that way the entire jurisdiction, in all cases, of the

courts of the United States, might be absorbed by the state courts.

I am speaking of the effect of such laws, not of the motives or in-

tentions of the legislature in passing them ; for, to do the legisla-

ture of Missouri justice, the steamboat laws were enacted some

sixteen years before it was understood that the United States

courts had jurisdiction of cases arising out of our inland naviga-

tion upon the public rivers of the United States.

The act of Congress, section 9, above referred to, saves to suit-

ors the right of a common law remedy, when the common law

is competent to give it. It Is a common law remedy, as distin-

guished from a remedy in the admiralty, or in chancery. This

common law remedy existed before the constitution and act of

1789, and is, by the latter, saved, not given. 2 Brown's Civil

and Admiralty Law, 111, 112. But a common law remedy is a

remedy by action at common law, and is not a proceeding in

rem, or against the vessel itself. Ibid, and note 53 to page 111.

Courts of common law do not proceed in rem. Percival v. Hickey,

18 Johns. E. 292 ; Waring v. Clarke, 5 How. E. 461 ; Clarke v.

New Jersey Steam Navigatimi Co., 1 Story's E. 538, 539 ; 1 Kent's

Com. 378 (2d ed.) Opinion of Mr. Justice Catron, in WaHmg
V. Clarke, supra. And therefore a proceeding m rem cannot be

a common law remedy.

The common law is competent to give a remedy in many
cases, which are cases of admiralty and maritime jurisdiction.

Thus a .material man may proceed in admiralty either against

the vessel in rem, or against the owners in persortam,, or against

the master m personam. He has also his remedy at common
law, which would be an action of debt or assumpsit against the

owners, or a like action against the master for the value of the

supplies furnished.

In some, if not all cases of collision, where a party injured

could maintain a suit in rem in the admiralty, he could also

maintain an .action of trespass at common law. Percival v.

Hickey, supra. So an action of trover will lie in many oases of

a wrongful dispossession of vessels, although there is a remedy
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also in tlie admiralty. Why are. suitors, not suing in the adnu-

ralty, but in the state courts, limited to a common law remedy,

and are not authorized to proceed in rem ? The proceedinga

against ships and vessels affect the citizens and subjects of for-

eign nations, as well as the citizens of the several states ; and it is

important that the principles and rules for determining rights

and injuries, and the courts to administer them, should be those

known to the law of nations ; and those principles and rules

should be uniform throughout the United States, so also of the

remedies.

If the courts, and officers, including justices of the peace and

constables, of the several states, can proceed in rem, against the

vessels of other states, so they can against foreign ships and ves-

sels, and thus ships would be seized, voyages would be broken

up, the United States involved in difficulties and reclamations

with foreign nations ; a multiplicity of laws, rules and proceed-

ings, contradictory and inconsistent with each other in the sev-

eral states, be introduced; and thus the exclusive right and

jurisdiction of the United States over our foreign relations, and

over the commerce and navigation of the United States, both

foreign and domestic, would, be interfered with and rendered

impracticable. And the states themselves would soon get into

conflicts of jurisdiction and laws, and resort to laws retaliatory

and vexatious upon the shipping of each other, as was the case

before the adoption of the federal constitution.

It must be remembered, also, that the navigable rivers of the

United States are not the exclusive property of any state or

states, 'but are common to all. Benedict's Ad. 114. And that

vessels navigating those rivers are enrolled and licensed by the

United States, and that such license imports full power and au-

thority to navigate them ; and no other authority is necessary.

In relation to the authority of the United States courts and

the state courts in admiralty cases, see The Spartan, "Ware's

Eep. 147 ; Certain Logs of Mahogany, 2 Sumner's Eep. 592

;

Wall V. The Royal Saxon, 2 American Law Register, 324 ; 1

Haggart's Ad. E. 298 ;
The Flora v. The Ghbe, American Law

Journal for February, 1851.

I do not find any reported case in which is satisfactorily dis-
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cussed and decided the question how far, under the 9th section

of the judiciary act, the courts of the several states have juris-

diction to proceed in rem against ships and other vessels enrolled

or registered and licensed under the laws of the United States.

I find cases decided, which arose under the act of 1845, extend-

ing a quasi adniiralty jurisdiction to the lakes and their connect-

ing rivers ; which are, as already shown, not applicable to the

commerce and navigation on other rivers. Some other cases

speak ofa concurrent remedy at common law, and say that the

jurisdiction of the courts of the United States is not exclusive.

This is all true, because the common law remedies are saved

;

but they do not discuss the legality of a proceeding in the state

courts in rem, and how far it is affected by the 9th section of

the judiciary act. It Vas said in the case of The Ship Robert

Fulton, 1 Paine's Rep. 420, that under the law of New York, a

somewhat similar statute to that of Missouri, the state courts

proceed in rem, and have a concurrent jurisdiction. After a

most careful, and I may say, laborious investigation of the sub-

ject, I cannot discover on what principle that opinion can be

maintained. The court merely says, " that the state tribunals

had authority also to enforce the lien (given by the statute of

New York), in the present case, is very certain, from the express

provisions of the law of New York. There was, then, a con-

current jurisdiction in the two courts, and the proceedings under
the state authority were in the nature of proceedings in rem."

Now, with the greatest respect for the opinions of the learned

judge who delivered the above opinion, it appears to me that the

concurrent jurisdiction in rem, of the United States and state

courts, cannot depend on the statutes of the state, but on those

of the United States.

Let us examine carefully and critically the language used in

the constitution of the United States, and also that used in the
9th section of the judiciary act; it will aid us in the investiga-

tion. The constitution declares that, " The judicial power shall

extend to all cases of admiralty and maritime j urisdiction." The
9th section of the act declares that, " The district courts of the
United States shall have exclusive original cognizance of all

civil causes of admiralty and maritime jurisdiction." "Saving
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to suitors, in all cases, the right of a common law remedy, whete

the common law is competent to give it."

It has been said that, perhaps there has never been in the

United States, a law more carefully and ably digested, than that

of 1789. In this opinion I fully concur. It has remained almost

untouched for sixty-seven years; it originated in the Senate,

which then possessed men of eminent ability, several of whom
were distingui^ed members of the Federal Convention. Oliver

Ellsworth, afterwards chief justice of the Supreme Court of the

United States, was chairman of the committee to whom the sub-

ject was referred, and who is said to have prepared the bUl.

Observe, the only exception to the exclusive cognizance is,

not a remedy in the common law courts, but a common law

remedy. The remedy is to be the common law remedy, no

matter in what state court it may be sought, or what may be

the system under which the court may proceed. There is also

a qualification of this saving of a common law remedy ; it can

be only in a case " where the common law is competent to give

it." This qualification was, doubtless, intended to cut off new
remedies which might be devised, but which were unknown to

the common law ; for, if the common law was not competent to

give the remedy sought, then the party could not resort to any

other, but must sue in the United States court in admiralty..

A suitor cannot therefore say " a common law remedy is saved

to me, and if there be none to effect my object (the seizure of a

vessel), I can use any the legislature may have devised for my
case."

What, then, is the common law remedy spoken of in the ninth

section ? In my judgment, it can be only common law actions,

actions of debt, assumpsit, case, trespass, trover, &c., as known
and practiced at the common law. Such are the only common
law remedies then, or indeed now known ; and these, in many
cases, are proper remedies, and such as the common law is com-

petent to give. But a proceeding by bill in equity is unknown
as a common law remedy ; and a proceeding in rem is unknown
as a common law remedy. What lawyer ever knew or heard of

a proceeding in rem as a common law remedy ? Even the actions

of detinue and replevin have in them nothing of the nature of

Vol, I. 20
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proceedings in rem. Eacli requires a plaintiff and defendaaji

who are persons, and the judgments bind no one biit parties and

privies. True, a proceeding in rem may be Tisedin common law-

courts of the states, but in all such eases it is given by statiite, or

is a proceeding under the civU law. And the fact that it is

given by statute and did not exist before the statute which gave

it, in states where the common law prevails, shows that it h^
no existence as a remedy at the common Jaw. I do not epealf

of modifications and improvements of actions a^ common ]a,w,

which may doubtless be made by tibe IfgislMuifPSj and still b§

within the meaning of the ninth section, but the proceeding w
rem is given originally and entirely by statutes, where it essists

in common law conrtg, and is not merely modified aqd ijaprovgd.

When a court has jurisdiction to proqeed in -rem, and does so

proceed, its judgments are binding and eonclusive on the whole

world, and this is so, wheth^ the tribunal be fpneign or domea-

tie. The Mwry, 9 Cranch's E. 126. Hot so with judgmeate ^t

common law : they bind only parties and privies.

If the state courts can have jurisdiction in admiralty caseji

conferred on them by state statutes, to proceed mi rem, so they

can to proceed in equity, and this would constitute them, to aJJ

intents and purposes, courts of admiralty ; and this jurisdiction

can be, and in many cases. is given by the state la^^ to ju^ceg

of the peace, and to constables, as their ministerial officers. '^

there is an average of fifty counties to each state, and twenty

justices of the peace to each county, we diqujd- then have i»

these United States, thirty-one thousand courts of admiralfy

amd maritime jurisdiction, to sayiiaQthiHg.of the courts of record.

These courts proceeding against, aKd-eeiaingand.BelUng vessels

of foreign nations, fljnd these of sister states, although they

would have all the powers of courte of adpairalty, yet they

would, in but few instances, pr-oceed according to the maritime

law, which is part of the I9.W of nations, nor according to acts

of Congress (for Congress can pass no law riegulati^g proceed-

ings in the state courts) ; but they would proceed according to

the statutes of the several states, and usages that would there

prevail : each state having a different system. The isffect.Qf thia

must be, it appears to me, to embroil t^e tfnit^d States wi^h
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foreign Hatipns, and the several states witli each other, and to

produce retj^liatory laws and proceedings, and en^ess conflict,

uncertainty and mischief. And this, I repeat, wouW render

nugatory the provisions of the 9th section of the judiciary act of

1789, and the power of Congress to regulate conimerce and

(navigation as iripi,dent thereto) w,itl;i foreign uatipns and among

the several states. If I ana right in th^ views atoye expressed,

there can be no concurrent jurisdiction in rem in admiralty

eases hetweeii tlje Ilnit^^ Stfites courts and the CQuyts of l^h^

several states.

I do not, however, consider the proceeding i,n the §tate courts

oif Missouri against ttoats ^.^d vessels as strictly a proceeding in

rem. 1,^ is, it appears to me, a proceeding devised for suing the

owners ; but instead of using the nanie of the owner, it uses that

qS the boat, In some cases, arising u,p,der the ^ct, a judgnaent is

rendered against the tjoat fijr thp demand of the plaintiff only,

execution thereupon issues, and only enough is collected to pay

the plaintiff 's judgipent and costs; and there is consequently

^fltjhing to (^istei^^ite lamongQther (sreditors or claimants. In no

case can creditors, material men and others, although having

valid liens, intervene and have their claims adjudicated and get

any part of the proceeds, unless the contract for supplies, &c„

was inade within this state, and the boat at the time navigating

this state. James v. 2%e Pawnee, 19 Mo. E. 517. So I pre-

sume it would-be as to the other contracts, and as to injuries

specified in the act. Such proceedings do not look much like

proceedings in admiralty, or proceedmgs in rem. ' See the

opinion of this court in the case of The Henrietta, ante, page 284.

Be this as it may, I could not give to those proceedings the

effect which is given to the proceedings strictly in rem. I am,

therefore, of opinion that the material man,who has a lien under

the general maritime law of the United States, has a right to

enforce that lien by a suit in the United States court ; and that

the state law, and proceedijigs under it, given in evidence in

this case, do not deprive him of that right. The Bargw Ghuaan,

2 Story's Eep. 462 ; Certain Logs of Mahogany, 2 Sum. R. 592.

But how is it with the material man who has no lien under the

general ,;^rjtime ,1^W) b)jt,h^s ,9. liisn un^er tlie state .law?
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The subject is not witliout its difficulties ; but I tbink that as

the lien is given by the state law, the state law may divest it.

If he takes under the state law, he naust hold under the state

law. He takes his lien subject to all the provisions for divest-

ing it contained in state laws passed anterior to his Hen. He
takes it cum onere. Branson v. Kenzie and another, 1 How.E.

311 ; The Barque Ghusan, 2 Story's R. 462. The statute which

gives the lien—and which is the only law which gives him a

lien—provides for certain judicial proceedings by which the

vessel may be sold and the lien divested. The 13th section of

the "act concerning boats and vessels" (Dig. Laws of Mo.,

1845, 183), declares that, "wben any boat or vessel shall be

sold under the 11th section of this act, the officer making the

sale shall execute to the purchaser a bill of gale therefor, and

such boat or vessel shall, in the hands of the purchaser and his

assigns, be free and discharged from all previous liens and

claims under this act."

What the law gave, the law hath taken away. The libelant

cannot complain, his lien is divested by the same law and the

same authority which gave it.

Hill, Conn et al, Libelants v. The Steamer Golden Gate.

I)iatrict Court of the United Slates. District of Missouri. In

O^ Admiralty.

yr HON. R. W. WELLS, JUDGE.

1. Whether a vessel is a domestic or a foreign vessel depends, subject to some modi-

fications and exceptions, upon the residence of her owners, not upon the port'of

her enrollment.

2. The lien against a Vessel, in favor of material men under the general maritime

law of the United States, also depends upon the residence of her owners, not upon
the port of her enrollment.

3. When there is a charter party, and by its terms, the charterers are to hare ex-

clusive possession, control and management of the vessel, to appoint the master,

run the vessel, and receive the entire profits, they, and not the general owners.
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are to be deemed the owners, and are alone responsible for damages and con-

tracts.

4. Thus, where a steamboat was owned in Indiana, enrolled in Kentucky, chartered

by residents of St. Louis, Missouri, and contracted debts to residents of Missouri;

Seld, that under the general maritime law of the United States, the charterers

and the material man both residing in Missouri there was no lien upon the

vessel.

6. The act of Congress, entitled, '' An act to provide for recording the conveyances

of vessels, and for other purposes," (9 L. & B. 440), does not extend to charter

parties.

John H. Banhin and Wm, Biddlecome, for libelant.

Geo. B. Shipley, for steamer.

Wells, J.—The steamer Golden Gate was owned in Indiana,

and enrolled at Louisville, Kentucky. The owners chartered

her to certain persons who resided at St. Louis, Missouri.

By the terms of i
the charter party the charterers were to have

the boat for four months, with a privilege to renew the char-

ter party, upon a specified notice, for four months more. The

charterers were to pay the owners $800 per month for the hire

of the boat, and were to have the entire and exclusive control

and management of her for the time specified ; were to receive her

earnings, and keep her clear of all liens and claims. The char-

terers appointed the master, ran the boat, and during the charter

party contracted debts in Missouri for materials and supplies, a

part of which were famished by the libelants, and are the same

for which the libels in this case are filed. Other libelants fur-

nished materials and supplies before the boat was chartered.

The principal question for the court now to examine and

decide is,.have the libelants in this case a lien upon the boat by

the general maritime law of the United States, for the materials

and supplies thus furnished?

If materials and supplies be furnished to a vessel in a port of

the state to which she belongs, the material men have no lien by

the general maritime law ; the presumption being that the sup-

plies are furnished on the credit of the owners, and not on that

of the boat. On the contrary, if the materials and supplies be

furnished to a foreign vessel—that is a vessel belonging to a
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fofagn country or to another state—then a Iten is given on the

vessel by the general maritime law ; the presumption beiiig that

the material men looked to the vessel as well as to the owners

for security. There may be a lien on a vessel for materials and

supplies furnished in a port of the state to which she belongs,

but in such case it is given by the local law of the state. 1

Conkling's Ad. 56, and pages following. In regard to these

principles there is no controversy.

The question whether the Golden Gate is subject to a lien hy

the general maritime law for supplies furnished in St. Louis,

after the charter party was entered into, wiU depend for an

answer on her being then in a foreign or domfestite port. Does

her being a foreign or domestic vessel depend on the residence

of her owners, of on the port of her enrollment? As k general

rule, which general rule-, however, is subject to some inodifica'

tions aiid exceptions, it depends on the residence ofher owners or

those who are, for the time, to be deemed and treated as her owners.

If it depends on the residence of her owners, then Ae next

question will be, who are to be deemed and treated as her owners

in this case ? Are they the general owners residing in the state

of Indiana, or the charterers residing in St. Louis, Missouri ?

That the supreme and circuit courts of the United Stat© look

to the residence of the owners and not to the place ofenrollment of

a vessel to determine her character, will be apparent by examin-

ing the decided cases. The residence of the owners is proved and

stated, and nothing is said about the enrollment See the state-

ment of the case and opinion in The General Smith, 4 Wheat R
438 ; The Brig Nestor, 1 Sumner's Eep. 75, where Judge Stobt

says :
" Prima facie the supplies of material men to a foreign

ship, that is to a ship belonging or represented .to belong

to owners residing in another state or country, are to be

deemed to be furnished on the credit of the ship and the owners

until the contrary is proved. Statement of the case and epMon
in Bairque Ohusan, 2 Story's Eep. 456.

If the character of the vessel, foreign or doftiesti&, depended
on the enrollment and not on the residence of the owners, flie

8 atements and proof of the residence of owners, and the lan-

guage of Judge Story in the case of The Bti^ Nistor, were idle
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and unimportant ; and as nothing was said or proved about the

enrollment, there could be nothing by whieh to determine the

character of the vessel.

It is important to observe that the character of the vessel is

only referred to for the purpose of ascertaining to whom and to

what the credit is given ; and in no other respect, so far as

regards' this case, is it important. If the owners reside in a

foreign country or in another state, the material man is presumed

to give credit to the boat and also to the owners ; because he is

presumed not to rely alone on the owners, who live so remote

and who are beyond the jurisdiction of the courts of this state.

If the owners reside in the same state with the material man,

the latter can easily resort to them for payment, and readily

enforce it in the courts; therefore he may well be supposed

to give credit to the owners alone. It is apparent, therefore, that

the place of enrollment has nothing to do with the credit that is

given ; and has, therefore, nothing to do with the question of lien.

If the material men were ignorant of the place of residence of

the owners, they might presunte, and I think the presumption

would be reasonable, that the owners resided at or near the port

where the vessel was enrolled ; but in this case there is no room

for presumption, as it is admitted that the libelants knew when

the supplies were furnished, that the gelieral owners resided in

Indiana, and the charterers in St. Louis, and that the boat was

enrolled at Louisville.-

I am aware of the case of Free v. Indiana, Crabbe, 479, and

that it decides that a vessel is to be deemed to belong to the port

where she is enrolled. It is foundted solely on the third section of

the act of 31st De^embter, 1792, entitled "An act concerning the

registering and recording of ships or vessels," 1 Lit. & B. Laws
U. S., 288. That section provides, " That every ship or vessel

hereafter to be registered, except as hereinafter provided, shall

be registered by the collector of the district in which shall be

Comprehended the port to which such ship or vessel shall be-

long at the time of her registration, which port shall be deemed

to be that at or .nearest to which the owner, if there be but

one, or if more than one, the husband or acting and managing

owner of such ship or vessel, usually resides."
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The substance of the section is that the vessel is to be regis-

tered at the port to which she belongs ; and for the purpose of

registry, the port to -which she belongs shall be deemed to be

that at which the owner resides, or the port nearest to which he

resides. The section is only directing at what port the vessel is

to be registered, and has no other effect. It frequently happens,

as it happens in this case, that the owners reside in one state,

and the port nearest to them is in another state—and this is es-

pecially the case on the Ohio .and Mississippi rivers, which di-

vide states. The above act relates to registering vessels—those

engaged in foreign trade. But a subsequent act, February 18,

1793 (1 Lit. and B. 305, § 2), providing for the enrollment of ves-

sels (those engaged in the coasting trade), expressly provides

that the place of abode of the owners shall be stated in the en-

rollment.

, According to the late and well considered case of Ditdley and

others v. The Steamboat Superior, American Law Register for

August, 1855, which reviews the above case in Crabbe, the place

of enrollment is only primafade evidence of the port to which

the vessel belongs. See also Sharp v. United Ins. Co., 14 Johns,

E. 201 ; and Leonard v. Huntington, 15 Johns. E. 302. It will

be observed that when the port or place to which a vessel be-

longs is spoken of, it always means the port or place where the

owners reside to whom the vessel belongs.

I have before remarked in this opinion, that the rule that a

foreign vessel was subject to a lien for supplies, and that a do-

mestic vessel was not thus subject, under the general maritime

law, was not without exceptions and modifications ; but it will

be seen that those exceptions and modifications all show that

the lien depends on the residence, or supposed residence, of the

owners, and not on the place of enrollment. Thus, if the.own-

ers of a domestic vessel held out their vessel as a foreign vessel

—that is, as belonging to persons residing , in a foreign country

—they are precluded by their own act from denying her foreign

character, when libeled by material men ; and there will be a

lien for the supplies furnished, enforced in the admiralty. The

St. Jago de Ouba, 9 Wheat. R. 416, 417.

Again : if an exclusive credit be given to the master, thera



DISTEICT OE MISSOUEI—SEPTEMBER, 1856. 818

HiE & Conn v. The Steamer Golden Gate.

is no lien, although, she be a foreign vessel. The Brig Nestor, 1

Sumner's Rep, 75.

Again : if the contract be made with the owners personally

and not with the master, there is no lien—the presumption being

that the credit was given to the owners personally, and not on

the credit of the vessel. The St. Jago de Cuba, supra.

The act of Congress of the 3d of March, 1851 (9 Lit. and B.

685), entitled, "An act to limit the liability of ship owners and

for other purposes," section 5 provides, " That the charterer or

charterers of any ship or vessel, in case he or they shall man,

victual and navigate such vessel at his or tlietr own expense, or

by his or their own procurement, shall be deemed the owner or

owners of such vessel, within the meaning of this act ; and sucli

ship or vessel, when so chartered, shall be liable in the same

manner as if navigated by the owner or owners thereof."

T^e above section applies, I presume, only to certain losses

and injuries specified in the act, and moreover is declared not to

apply to inland or river navigation ; the last, as 1 suppose, was

because the general maritime law of the United States was not

at that time, March, 1851, thought to apply to the inland navi-

gation, the decision of the Supreme Court of the United States

declaring it to extend to inland navigation, not having, at that

time, been made. But it applies in many cases, and to all navi-

gation except the inland navigation ; and shows that the place

of enrollment can, have nothing to do with it. And so far as

the act provides, it shows the, opinion of Congress that the char-

terers are to be, and ought to be,;considered the owners.

Having established, as I think, the proposition that the lien

in favor of material men under the general maritime law, de-

pends on the residence of the owners, and not on the place of

enrollment, it becomes necessary to inquire who, in this case, are

to be deemed the owners.

The law, I think, is perfectly well settled, that wliere there is

a charter party, and by its terms the charterers, as in this case,

are to have exclusive possession, control and management of the

vessel during the term specified—^are to appoint the master, run

the vessel, and receive the entire profits—^they, and not the

general owners, are to be deemed the owners, and are alone re-
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Sponsible fot damages and cofEtfacts. Ghracie v. Pdlmir, 8 "Wheatf-

on's R. 632, 633 ; MacGardierY. The Chesapeake Ins, Cb.^ 8 Cranch's

E. 39 ; Abbott on Shipping, note 1 to page 57 of tbe English

edition, and cases there cited ; Ibid, 288, 289, same paging and

note ; The Schooner Volunteer and cargo, 1 Sumner's Eep. 566, 567

;

Kkine v. Catara, 2 Gallison's Eep. 75. Indeed, upon principle

as -well as authority, there cannot be a doubt. It might as well

be contended that if you hire your horse to another to perfofln

a journey, you, and not he, would be responsible for his shoeing

and food.

It was said in the argument of this cause, that the eharter

party was not recorded. This can make no differende, as the

only effect of recording would be to give notice of ite existence

—there being no act of Congress declaring it to be void for want

of recording, and the material men expressly admitting that

they knew of the charter party when they furnished the supplies.

Abbott on Shipping, page 33 of English Ed. and note 1 to that

page, and cases there cited. There is an act of Congress (9 Lit.

and B. 440), entitled " An act to provide for recording the con-

veyances of vessels, and for other purposes." But it does not

extend to charter parties ; and the instruments which the act re-

quires to be recoi'dedj are not declared invalid as to those hav-

ing actual notice thereof.

I come, therefore, to the conclusion, that for supplies furnished

the Golden Gate at St. Louis, after she was chartered, the ma-

terial men and the charterers both residing there at the time,

there is no lien upon the vessel by the general maritime laws of

the United Stated.
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District Court ofthe United States. Fiflh Judicial Oireuit.

of LouisiofHa. New Orleicns, November Bdj 1845i

aONi THEODOEE H. M^OibLEB^ PEEBlDING.

On the opeming of tile courtj this mOTningy at 10 o'cliockj A. Mi,

U. Watren Moise^Mq.^ rose, and after a few eloqnBtt and appto-

priate remarks, moved an adjournment of the court, as a tribiite

of respect to the memory of the late Mr. Justice Stort'. TMs
motion was sefeonded bj G. Roselius^ JSj§i.j late attorney-general

of this state. In granting the motion, his kooior. Judge MoGaleb,

made the following remarks ;

In yielding, as I do, a ready com^lianGe with thetttotiofi whick

has just been made; I shall, I tarust, be excused fot making a few

remarks.

I am not so presumptiaous as to ima^Snfe that I can add

anything to the praisfe So justly merited, which has already

been bestowed upon the chaa-acter of him whose memoiy it

is the object of the motion to honor. The dikty of portraying

the character and recounting the ssj'vicea' rf Mn Justice Stoet,

has already devoiyed upon those v^ho, from intelleotual superi-

ority and from long personal acquaintance with his dharaetdr,

were peculiarly well qualified to perforin it. It is my wish,

singly, that on the present occasion the sentimetits of admirlttiDa
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and gratitude for the long and signal services of the great jurist,

expressed in such eloquent and pathetic terms by his immediate

neighbors and friends, may find in our bosoms a cordial response.

Though far from the scene of his active and zealous efforts to

advance the great interests of the science in which he was long

known and recognized as one of the ablest preceptors, we have,

as Americans, been equally sharers in the benefits which his

unequaled labqrs have diffused over our vast Union,

It is peculiarly fit and proper that the bench and the bar

throughout our widely extended country, should do honor to

the memory of Mr. Justice Stoey. They are daily and hourly

constrained to acknowledge the obligations under which he has

placed them, by the prodigal liberality with which he has every-

where dispensed the inexhaustible treasure of his great intellect;

and it is impossible for those of us who are called to minister at

the altar of Justice, within the range of federal jurisdiction,

adequately to express the gratitude we must ever feel for the

benefits which his matchless assiduity through a long life, has

conferred on every branch of legal science. It is a source of

pride to us as Americans, to know that his opinions are cited

as authority before the highest common law tribunals of England.

He has long since, in admiralty law, taken his place with Sto-

WELL, Tenteeden and Robinson, who have shed so much light

upon this particular branch of jurisprudence. As a chancellor,

he wiU descend to posterity in the " glorious company " of a

LouGHBOEOuGH, an Elden, a CoTTENHAM, a Beodgham and

a Ltndhuest—eminent among all, inferior to none. "While we
express the solemn conviction that his place cannot soon be sup-

plied, even from our widely extended country, rich as it may be,

and as it undoubtedly is in intellectual greatness and legal learn-

ing, let us hope that those who are called to minister at the altars

of Justice, while they cannot expect to equal him in his comet-

like velocity, will strive at least to imbibe his wisdom and follow

in the luminous " track of his fiery car."

While, however, we award honors so justly due to the memory
of this distinguished jurist, we should beware lest our regret for

his sudden loss should betray us into unjust comparisons ; and I
trust it will not be deemed inconsistent with the occasion, but on
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the contrary as a simple act of justice, if I express my dissent

from the opinion of one(l) who has written an eloquent and, I

think, except in one important particular, a just eulogium on the

life and services of him whom we now honor. That opinion

elevates the judicial character of Mr. Justice Stoby above that

of the late venerable Chief Justice Makshall. They were,

we know, for many years associates on the bench of the Supreme

Court of the United States, and I think it may be safely asserted

that the latter was universally acknowledged to be without an

equal in this country. The industry and research of the former

have long been proverbial, and so far as relates to these attributes,

so essential to a magistrate, he doubtless excelled his illustrious

and venerable friend. But in the development of great principles,

in a lucid and systematic arrangement of an argument by which

error is most clearly exposed or truth most easily discerned, in

all the qualities which distinguish the sound logician, the latter

still stands pre-eminent among the great legal names of our

country. We are told by the elegant author of the Decline.and

Eall of the Eoman Empire, that " an indulgent edict of the

younger Theodosius excused the judge from the labor of com-

paring and weighing discordant arguments of jurists, who, in

the age of the Antonines disclaimed the authority of a master

and adopted from every system the most probable doctrine.

Five civilians, Caius, Papinian, Paulus, Ulpian and Mo-
DESTiNUS, were established as the oracles of jurisprudence. A
majority was decisive; but if their opinions were equally deci-

ded, a casting vote was ascribed to the superior wisdom of Pa-

pinian." There are few American jurists who, when impeded

and embarrassed by discordant authorities, do not feel irresistibly

inclined to turn with the like veneration to the opinions of Mak-
shall. Though gone from the stage of action, he is yet, and

would that he could continue to be through all time, regarded as

the Papinian of American constitutional law. Even in those

cases in which he felt compelled to differ in opinion with a ma-

jority of his brethren of the bench, there are few I believe who,

(1) Mr. Sumner, author of remarks on the fmieral of Mr. Justice Stort, published

in the October number of the Law Reporter.



318 DISTEIGT COUET OF THE UNITED STATES.

In Memoiy of Mr. Justice Storjr.

upon an attentive and impartial examination of the comparative

strength of the reasons advanced for and against the propositions

upon which a diflference has arisen, are not forced to the conclu-

sion that truth, justice and law have been compelled to yield to

the power and authority ot numbers. It is in such cases, when
the opinion of the majority is cited as law, and the opinion of

the minority is necessarily to be treated as error, that we are led

to sympathize with the great Roman orator when, under the

influence of his enthusiastic admiration of the Athenian philoso-

pher, he exclaimed, '' Errare malo cum Platone, quam cum istis

vera sentire."

Happily, however, through a long judicial career there was no

material conflict of opinion between Marshall and Story.

And although we are constrained to acknowledge that " one star

is greater than another star iij glory," let us be thankful that two

such orbs were so long permitted to reign " lords of the ascend?

ant" in our American firmament. Let us be thankful that we
have hitherto been guided by examples so pure and by wisdom

so unerring. Let us continue to pursue with alacrity and pride

a noble profession adorned by such venerable names. Let us

yield an unreluctant homage to the majesty of law, and ever

feel with the eloquent -Hooker, that "her seat is the bosom of

God and her voice the harmony of the world."

Upon the conclusion of the above remarks &om the judge,

Isaac T. Preston, Esq., attorney-genera] of the state, moved that

the motion'made by Mr. Moise, with the accompanying remarks

of the judge, be spread upon the record, and tbat the same be

published. The court then immediately adjourned until to-mor-

row morning, at 10 o'clock, A. M.
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TRIBXJTB OF RESPECT TO THE MEMORY OF THE LATE HON. S. S.

PRENTISS.

At the opening of the United States District Court yesterday

morning, being its first meeting since the adjournment in July

last, the following highly interesting proceedings were had. Mr.

Bunion, the district attorney of the United States, rose and ad-

dressed the court as follows.;

May il please the co«r*-^Sinee your adjournment in July, a distinguished member
of the bar, has terminated his earthly career, has been summoned from this to a

higher tribunal ; and at a meeting of the members of the bar of New Orleans, on the

occasion of his death, resolutions were adopted expressing regret and sorrow for his

loss, and admiration for him as a man and a lawyer.

I have been requested to present these resolutions, and to ask that they be in-

scribed on the records of the court, which I now do.

It is not my purpose to pronounce a eulogy on Sargeant S. Prentiss : neither the

time, nor the place, nor the occasion is, in my judgment, appropriate for such a pro-

ceeding; and I regret that expectations hare been excited that such a purpose was
entertained.

Under other circumstances, it would give me mournful pleasure to trace the bril-

liant career of that extraordinary man, from the time when he airirad in Mississippi,

the poor, friendless, stranger boy, till the period of his death ; to delineate his char-

acter; to tell how, at a single leap, he bounded from obscurity to renown, from the

very foot to the topmost round of the ladder of fame ; and to show how, by his in-

domitable spirit and mighty mind, he was enabled to maintain, against all compet-

itors, that proud position so suddenly, yet so honorably won.

His was a life of constant struggles, and of action. He was always engaged in

the heat and dust of professional or poUtical efforts. In these efforts, he, perhaps,

sometimes indulged in unwarrantable invective and bitterness, yet I believe all who
knew him will bear testunony with me, that after the excitement of debate was
over, he had no memory for anything he had uttered against his adversary ; he bore

no malice
;
indeed his breast was filled with the milk of human kindness ; he was gen-

erous to his foes, faithful to his friends, and devoted to his clients ; he made then'

cause his own.

He had an ardent and flery temperament, yet there was a smgular blandness and
amenity of deportment about this remarkable man, that won for him the confidence

and affection of aU who knew him intimately.

He came among us here with a reputation as a popular orator, almost linequtied

in the southwest. His fame as an advocate had extended all over the republic ; his

claims, however, to high rank as a lawyer were questioned and contested, yet he very

soon gave unerring proofs that he was not only the brilliant advocate, but was a
sound, acute and discriminating lawyer ; his reputation as such was advancing with

steady progress—^he was widening and deepening the foundations of his legal lestn-
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ing. Eich imaginative faculties, with high intellectual endowments of solid order,

were united in the mind of Mr. Prentiss in a higher degree than I haye ever known
in any other man.

Of his social qualities, his sparkling vrit, his humor, his unchanging cheerfulness, I

forbear to speak. His eloquent voice will no more be heard, his bright face will no

more be seen in these halls. When such a man dies, it is meet and proper that we
pause for an instant, and take note of the event. I therefore move that these reso-

lutions be placed on the enduring records of the court.

Judge McCaleb ordered the resolutions to be recorded, and

thus addressed the members of the bar

:

In granting the motion just made by the district attorney, I shall be excused, I

trust, if I embrace the occasion to make a few remarks.

Amid the painful regrets we experience at the loss of Mr. Prentiss, we can still

dwell with a melancholy pleasure upon his many noble qualities of head and heart.

As the learned, able and eloquent advocate, he was at all times the object of our

warmest admiration ; as the kind and confiding friend, the honorable and chivalric

gentleman, he had secured our affectionate and lasting regards. In our sorrowful

reflections upon his departure from the active scenes of life, we can truly say, that a

lawyer of extensive and profound acquirements, an orator of rare powers of argu-

mentation and of most brilliant fancy, a man of unsullied honor, a patriot of ardent

devotion and undaunted courage, and a friend whose generosity knew no bounds,

has prematurely passed from the theatre of his usefulness and his fame.

The intellectual endowments of Mr. Prentiss presented a remarkable example, in

which great logical powers and the most vivid imagination were happily blended.

"With all his readiness in debate, he never failed when an opportunity offered, to

enter into the most laborious investigations to obtain the mastery of a subject If

he frequently sought to amuse, he rarely failed at the same time to instruct an audi-

ence. The rapidity with which he seized the strong points of a case, added to

his untuing assiduity, rendered him at all times a most formidable adversary.

In happy exhibitions of extemporaneous eloquence—^in striking illustrations by a
rapid and harmonious succession of brilliant metaphors, he was rarely, if ever, ex-

celled. But those who regarded him as a merely eloquent declaimer, were widely
mistaken in their estimate of his powers. His honorable zeal in the assertion of

'

the rights of a client, his high professional pride, his respect for an adversary and
the court, prompted him, in all cases of importance, to a dUigent and careful prepay

ration. His own wonderful powers of illustration were at all times supported by
the solemn mandates of authority ; and the facihty with which he was wont to can

to his aid the thoughts or efi'usions of others, proves him to have been a student of

an extraordinary memory, and of unremitting diligence. His ideas of intellectual

excellence were formed by an attentive study of the best models; and those who
enjoyed with him the pleasures of social intercourse, are aware with what humility

and veneration he paid his devotions at the shrine of ancient genius. No man with

all his admiration of modern excellence, was more prompt in according superiority

to those master spirits of antiquity whom modern genius, with all its boasted pro-

gress, has yet signally failed to outstrip in the race of true greatness and glory.
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It was in 1845 that Mr. Prentiss removed from the state of Mississippi to this

city, with the view to a permanent residence among us, and for the purpose of pur-

suing the practice of his profession. He came with a brUliant reputation as a law-

yer and an orator, and I think it will be admitted by every candid mind, that the

public voice in other sections of the Union had not been extravagant in its estimate

of his abilities. His almost unprecedented success as an advocate before the tribu-

nals of Mississippi ; his eloquent efforts in the pohtical arena, before large popular

assemblages in different parts of the country, and in the hall of the House of Repre-

sentatives of the United States, had gained him universal applause, and indisputably

estabUshed his claims to the possession of talents of the highest order. It' was my
good fortune' to be present at the capitol at "Washington in 1838, during the long

and exciting debate which arose out of the Mississippi contested election. The

most prominent champions who entered the lists on that interesting occasion, were

Mr. Prentiss hunselfj then claiming liis seat, and Mr. Legare, the distinguished

jurist and scholar from South Carolina. It is neither my province nor desire to

decide to whom belonged the chaplet of victory. It is sufficient to say that the

powerful and brilhant efforts of Mr. Prentiss in defence of his trying and important

position as challenger of all comers, received the most enthusiastic encomiums from

political friends and foes ; and I take pleasure in testifying that from none did I

hear a more unqualified expression of approbation tlian was given to me subse-

quently, in a social interview, by the generous and accomplished antagonist to whom
I have alluded.

The speech of Mr. Prentiss, on that occasion, was published in the journals of the

day, and is among the very few of his remarkable exhibitions of argument and ora-

tory remaining for the admiration of posterity.

We are told by Macauley, in his elegant Eeview of the 'Writmgs of Sfr "William

Temple, that " of the parhamentary eloquence of the celebrated rivals (Shaftes-

bury and Halifax), we can judge orih/ by report.'" * * * "Halifax is des-

cribed by Dryden as

' Of piercing wit and pregnant tbongbt,

Endowed by nature, and by learning tan^t

Xo move assemblies.^

Yet his oratory is utterly and irretrievably lost to us, like that of Somers, of Boling-

broke, of Charles Townshend—of many others, who were accustomed to rise amidst

the breathless expectation of senates, and to sit down amidst reiterated bursts of

applause. Old men, who had Uved to admire the eloquence of Poultney, in its

meridian, and that of Pitt in its splendid dawn, still murmured that tljfy had heard

nothing like the great speeches of Lord Halifax on the Exclusion Bill." These ob-

servations on what must ever be regarded as most important omissions in the

annals of parliamentary and forensic eloquence in England, remind us forcibly of

similar omissions in our own history—omissions the more to be regretted because

they deprive us forever, as in the case of our lamented friend, of the noble senti-

ments luminously arrayed, of those with whom for years we have daily enjoyed the

delights of social intercourse.

In the case of Mr. Prentiss, the omission is the more unaccountable, and perhaps

the more unpardonable, because of the great advantages he possessed of a finished

education, and of his extraordinary readiness as a writer as well as a speaker. It

Vol. I. 21
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waa indeed a source of regret among his countless admirers, that with all his pro-

fessional pride, with aU his aspirations for professional distinction, and all his

ambition for victory in the political arena, he should have manifested such utter

indifference to posthumous fame. He was sensitive in everything relating to

his character as an honorable man ; he was careful to preserve untarnished the

fair escutcheon of an honorable name; yet in the great intellectual conflicts in

which he was so frequently engaged, he was content with the cotemporary ap-

plause so bountifully bestowed, and looked no further. Posterity, indeed, will

never be able to appreciate his intrinsic worth ; but his powerful logic, his brilliant

wit, the radiant corruscations of his fancy, his keen sarcasm and his melting pathos

will be treasured in the grateful recollections of those who were permitted to wit-

ness their effect. They will long be remembered as the

Fraits of a genial morn and gloiioas noon,

A deathless part of him who died too Boon.

I have alluded to the professional pride of Mr. Prentiss. No man regarded with

more profound veneration the luminaries of the law, and no man was more emulous
of their triumphs. He felt that the science itself presented the noblest field for the

exertion of the inteUeotual faculties, and was deeply sensible of the high responsi-

bilities assumed by all who embark in it as a means of acquiring a livelihood. He
treated with scorn the vulgar prejudices against it, founded upon the &ults or delin-

quencies of its unworthy members. It was the profession which, in his opinion,

furnished the materials to form the statesman. It was the profession from which
the patriot could provide the most efficient weapons to vindicate the freedom and
honor of his country. The boldest and most devoted champions of popular hberty,

in every civilized age, and every civilized clime, were, in his opmion, to be found in

the ranks of the legal profession. He beheved that m our own country they afforded

one of the strongest bonds of our National Union. His sentiments on this subject

were delivered with characteristic energy and zeal, and were suggested by the invi-

tation with which he had been honored by the Law Association of Harvard Uni-
versity, to deliver the address at its annual celebration. I can never forget the
feelings of gratiaed pride he expressed on the reception of that invitation, or the
emotions of regret he betrayed at being oompeUed, by his feeble health, to decline
it. Had his physical strength been adequate to the task, Petrarch in the solitudes
of Vauoluse, never responded with a prouder enthusiasm to the summons from the
metropolis of the world, to receive in itsoapitol and from the hands of a senator of
Rome, the l^rel crown as the reward of poetic merit, than would our gifted orator
have obeyed the request of the members of his noble profession in that ancient uni-
versity. But the triumph of Petrarch was not reserved for our friend. His melan-
choly fate more solemnly reminds us of that other devoted chUd of Italian song, who
had " poured his spirit over Palestine," and whose summons to the honors of the
laurel wreath, waa but a summons to his grave.

We feel that it waa but yesterday we beheld our friend here in this hall, m the
ardent and energetic discharge of his professional duties, with a countenance pale
and emaxjiated, but radiant with the Are of genius, with a frame feeble a^d exhausted
from the cruel ravages of disease, but with a spirit undaunted, a mind ever lumin.
ous, and exhibiting in every effort; its almost superhuman energy. His mighty soul
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seemed " swelling beyond the measure of the chains " that bound it within its frail

tenement. His surrender at last to the King of Teij-ors, was the result of another

victory of genius over a favorite son, and forcibly recalls the lines of the poet, in

allusion to the death of a kindred spirit

:

" ^Twas thine own genius gave the final blow,

And helped to plant the woaad that laid thee low
;

So the struck eagle stretched upon the plain

No more through rolling clouds to soar again,

Viewed his own feather in the fataJ dart,

And winged the shaft that quivered in his heart."

Amid the excitement of the forum he was unconscious of the rapid decay of the

organs of life. Heedless alike of the solemn admonitions of friends and the in-

creasing debility of an overtasked and broken constitution, he continued, day alter

day, to redouble his exertions, and seemed to regulate his physical action by the

mighty energies of a mind that scorned all sympathy with the feeble frame on which

it was dependent for support. One of the most important arguments made by him

before this tribunal, I aUude to that in the ease of the heirs of PovMney T. The GUy

of Lafayette, was delivered from his seat, his declining health rendering it impossi-

ble for him to stand in the presence of the court ; and yet, I may with confidence

appeal to his able and generous antagonist on that occasion, to bear testimony to

the systematic arrangement and nlasterly ability with which every argument, and

all the learning that could tend to the elucidation of the important questions involved,

were presented to the court.

I have thus, gentlemen of the bar, in a manner perhaps somewhat unusual,

though I trust not inappropriate to the occasion, availed myself of the opportunity

afiforded by the presentation of your eloquent resolutions, to mingle my own feeble

voice with the strains of eulogy which have already been heard, in heartfelt tributes

to private and public worth ; to add my own humble offering at the shrine of Genius

;

to hang my own garland of sorrow over the tomb of a long cherished friend.

To monm the vanl^ed heam—and add my mite

Of praise, in payment of a long delight.

Chaege to the Grand Jury op the District Court of the

United States,

For the Eastern District of Louisiana. November Term, 1846.

HON. THEO. H. MOCALEB, JUDGE,

Gentlemen of the Grand Jury:—I deem it my duty to call your

serious attention to the provisions of the act of Congress oi
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1838, relating to " the better security of lives of passengera on

board of vessels propelled in whole or in part by steam." To

give you a clear understanding of your duty under that act of

Congress it will be necessary for me to nptice briefly its require-

ments, and to direct your attention particularly to the offences

which come within the criminal jurisdiction of this court, and

towards which, therefore, your inquiries are to be solemnly

directed.

The first section of the act requiring a new enrollment and

license, it is not necessary at this time to consider.

The second section declares that it shall not be lawful for the

owner, master or captain of any steamboat or vessel propelled in

whole or in part by steam, to transport any merchandise or pas-

sengers upon the navigable waters of the United States, after

the 1st of October, 1838, without having first obtained from the

proper officer, a license under the existing laws, and without

having complied with the conditions imposed by this act ; and

for every violation of this section, the owner of the vessel shall

forfeit and pay to the United States the sum of five hundred

dollars, one-half for the use of the informer ; and for this sum
the steamboat or vessel so engaged shall be liable, and may be

seized and proceeded against summarily, by way of libel, in- any

district court of the United States having jurisdiction of the

offence.

The third section of this act makes it the duty of the district

judge of the United States, within whose district any ports of

entry or delivery may be on the navigable waters, bays, lakes

and rivers of the United States, upon the application of the mas-

ter or owner of any steamboat or vessel propelled in whole or

in part by steam, to appoint from time to time, one or more

persons skilled and competent to make inspections of such boats

and vessels, and of the boilers and machinery employed in the

same, who shall not be interested in the manufacture of steam

engines, steamboat boilers or other machinery belonging to

steam vessels, whose duty it shall be to to make such inspection

when called upon for that purpose, and to give to the owner or

master of such boat or vessel duplicate certificates of such in-

spection
;
such persons before entering upon the duties enjoined
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by tbis act, are to take an oath well, faithfully and impartially

to execute and perform the services herein required of them.

The fourth section provides that the person or persons called

upon to inspect the hull of a steamboat under the provisions of

this act, shall after a thorough examination, give to the owner or

master, a certificate in which shall be stated the age of the boat,

when and where originally built, and the length of time the

same had been running. The inspectors must also state whether

in their opinion the boat is sound, and in all respects seaworthy,

and fit to be used for the transportation of freight or passengers.

The fifth section requires the inspectors to state in the certiflr

cate, after a thorough examination of the boilers and machinery,

whether the same be sound and fit for use, and also the age of

the boilers. Duplicates of these certificates are to be granted,

one of which is to be posted up in some conspicuous part of the

boat for the irformation of the public.

The sixth section makes it the duty of the owners and masters

of steamboats to cause the inspection provided under the fourth

section, that is to say the inspection of the hulls of steamboats,

to be made at least once in every twelve months ; and the ex-

amination required by the fifth section, that is to say the exami-

nation of the boilers and the machinery, to be made at least once

in every six months. And they are to deliver to the collector

or surveyor of the port where their boats have been enrolled

or licensed, the certificate of such inspection ; and on failure

thereof they are to forfeit the licenses and be subject to the same

penalty as though they had run their boat without a license, to

be recovered in like manner.

And it is moreover the duty of owners aaid masters of steam-

boats licensed in pursuance of tbis act, to employ on board their

respective boats a competent number of experienced and skillful

engineers, and in case of neglect to do so they shall be held re-

sponsible for all damages to the property of any passenger of any

boat, occasioned by an explosion ofthe boiler or any derangement

of the engine or machinery of any boat.

The seventh section declares that whenever the master of any

BteamlDoat, or person ohapged with navigating said boat, shall stop

the motion or headway of said boat, or when she shall be stop-
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ped for the purpose of discharging or taking in cargo, fuel or

passengers, he shall open the safety valve, so as to keep the steam

down in the boiler as near as practicable to what it is when the

boat is under headway, under the penalty of two hundred dol-

lars for each and every offence.

I pass over the eighth and ninth sections, which relate more

immediately to the navigation of the northern lakes or the high

seas.

The tenth section makes it the duty of the master and owner

of every steamboat running between sunset and sunrise, to carry

one or more signal lights, that may be seen by other boats navi-

gating the same waters, under the penalty of two hundred

dollars.

The eleventh section provides that the penalties imposed by

this act, may be recovered in the name of the United States, in

the District or Circuit Court of such district or circuit where the

offence shall have been committed, or in which the owner or mas-

ter of said vessel may reside, one-half to the use of the informer,

and the other to the use of the United States ; or the said penalties

may be prosecuted for by indictment in either of the said courts.

This last clause in the section, then, shows plainly the duty

that devolves upon you as the grand inquest of this district.

You are diligently to inquire and true presentment make of all

such captains or owners of steamboats who may be found acting

in defiance of the requirements of the law.

But it is to the twelfth section of this act that I desire to direct

your most serious and solemn attention on the present occasion.

It provides that every captain, engineer, pilot or other person

employed on board of any steamboat or vessel propelled in

whole or in part by steam, by whose misconduct, negligence or

inattention to his or their respective duties, the life or lives of any

person or persons on board said vessel may be destroyed, shall

he deemed guilty of manslaughter, and, upon conviction thereof

before any circuit court in the United States, shall be sentenced

to confinement at hard labor for a period of not more than ten

years. The frequent loss of human life in consequence of explo-

sions of the boilers of steamboats, of collisions and the bui'niDg

of steamboats on our western waters, and especially on the Mis-
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sissippi river, imposes upon you the solemn duty of diligently

inquiring int6 every case that may be brought before you or that

may come under your cognizance. The strong arm of the law

must be interposed to put an end if possible to these terrible

disasters. The frightful loss of life and property annually sus-

tained by our community from such causes, demands the utmost

vigilance on the part of all who have any agency in the adminis-

tration of criminal justice before this tribunal. The legislation

of Congress calls for prompt and energetic action. That legislation

is wise and salutary. You have seen from the details through

which we have gone, the solicitude exhibited by Congress to

prescribe every rule and regulation that was best calculated to

insure security to life and property. This legislation was dic-

tated by humanity, and it is to be hoped that no mawkish sensi-

bility, no false notions of clemency may be interposed to screen

those who may be shown to have been guilty of a violation of

the law. There is a disposition in the public mind to take any

representation having the semblance of plausibility as sufficient

to exculpate an offender. There is a disposition to inquire

whether wicked motives may have prompted the commission of

the act, and in the absence of all supposed malice to conclude

that there can be no guilt. The law, however, looks to the

consequences of the act, and is utterly regardless of the purpose

that may have prompted its commission. I wish you, gentle-

men, to bear in mind that the twelfth se6tion of the act of Con-

gress has nothing to do with the motives. It was designed to

punish the captains, engineers and pilots of steamboats for their

negligence or inattention. "Whether there be malice or not, is a

question which cannot be a subject of inquiry under the law.

We may admit what doubtless generally is the fact, that when a

boiler explodes or a collision takes place, there was no malice on
the part of the of&cerof the boat, through whose negligence or

inattention it occurred ; still, if there be evidence to show that

negligence or inattention, the officer is guilty in the eye of the law.

We are not driven to the English common law to find out what

constitutes manslaughter. The statute itself contains the defini-

tion of the crime, and it is unnecessary to look beyond it. That

statute virtually says to the officers of steamboats who assume
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the solemn responsibility of transporting persons and property

from one port to another : You shall attend strictly to the duty

which you have, for a valuable consideration, assumed to per-

form. You shall observe abundant caution
;
you shall take all

proper care that no disaster occurs which may result in the loss

of life. It imposes upon the owners of steamboats the duty of

employing intelligent and prudent captains. It imposes upon

captains the duty of employing skillful, sober, prudent and

attentive pilots and engineers. There is too much reason to be-

lieve that there has hitherto been a shameful remissness on the

part of both owners and captains generally, in the performance

of this duty ; and those who from parsimonious motives have

failed in their duty to the public, should be promptly made to

feel the consequences of their criminal cupidity and their indif-

ference to the rights of others. The only manner pointed out

by the law by which owners can be made to suffer is by civil

action for damages, as set forth in the last section of the act.

Grentlemen of the Grand Jury, it is in vain that the prosecut-

ing offiqer of the government discharges his duty if you be not

fully alive to the responsibility imposed upon you. Vigilance

on your part will create a corresponding vigilance on the part

of those against whose negligence and inattention the penalties

of the law have been denounced. Let us hope that a salutary

influence will be exerted by prompt and energetic action. Let
us hope that the time will speedily come when there will be in

the navigation of the Mississippi and her tributaries the same
security to life and property which is enjoyed in other parts of

the world. Let us hope that the time may soon come when we
shall cease to have occasion to regard the stupendous invention of

our great countryman, Fulton, which has created such important
revolutions in the commerce of the world, in any other light

than as a hUssing to mankind. To bring about this happy reali-

zation of our hopes, the officers of the law must be vigilant, the

courts must be vigilant, the juries must do their duty firmly,

fearlessly, regardless of all consequences. In a word, the wise,

humane and salutary enactmentB of Congress must be respected
and enforced without fear or favor.
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MlGSAEL EvAWS et. al, Libelants, and S. Peteesout et al. and
• Joseph Clarke et al, Interveners v. The Ship Charles and

The Merchants' Ins. Co., Respondents and Claimants.

District (hurt of the United Slates. Eastern District of Louisiana,

In Admiralty.

HON. THEO. H. MoOALEB, JUDGE.

1. Where a Vessel is found entirely deserted or abandoned at sea, she is, in the

Setose of the maritime law, a derelict.

2. A salvor is a person who without any particular relation to a ship in distresSj

proffers useful service and gives it as a volunteer adventurer without any pre-ex-

isting covenant, that connected tiim with the duty of employing himself for the

preservation of that ship.

3. The owners of the saving vessel are clearly entitled to be paid a proportion of the

amount awarded by the court as salvage compensation ; and one-fhird ia the pro-

portion usually awarded to such owners because of the risk and danger to which

their property is exposed in the performance of the salvage service.

4. In cases of sii'vage, a court of admiralty will hot indulge mere possible conjec-

tures. If the fact that the vessel hais been saved be clear, the presumption that

she might otherwise have been saved is mere matter of conjecture in nvMbus,

Salvors are not to be driven cut of court upon the suggestion that if they had not

touched a derelict ship and cargo, the latter might, in some possible way, have

been saved from all calamity, and therefore that the salvors have httle or no

merit.

5. It has been customary to awarti a moiety ik cases of derelict, but the rule is by

no means inflexible, and courts of admiralty, both in England and America, have

been governed in their decrees, by the peculiar circumstances of each particu-

lar case.
I

6. "Where some of the salvors decline asserting a dalm for salvage comp'ensatioBi

their proportion will not accrue to the benefit Of either their co-salvois or to the

owners of the saving vessel.

7. In salvage cases, which are frequently of great importance, and where propositions

of compromise are often ambiguously made, and often hable to misconception, the

admiralty court in England disregards all tenders, except those formally made

by acts of court. It is not known that this doctrine has been adopted by the

courts of the United States ; but the general practice is in salvage cases, to make

tenders by formal acta of court, which are legal memoranda of the nature of pleas,

J. T. Preston and C. Boselius^ ptoctors for libelants.

J. P. Benjamin, for respondents.
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McCaleb, J.—This is a libel for salvage against the ship

Charles, found derelict at sea, on the 4th of June last, about

eighteen miles from South Point light-house, at the Balize, by

the captain of the tow-boat Tiger. At the time she was dis-

covered, she had all her sails set, and was apparently standing

in towards the Balize. She had on board a cargo of lumber and

staves, but was entirely abandoned. It appears that she left this

port about the first of June last, under the command of a Cap-

tain Gorham, bound for the port of Bordeaux in France : that

she had proceeded on her voyage about forty miles . from the

Balize, when she was abandoned by the master, crew and pas-

sengers under the belief that she was sinking. The ship Louis

Quatorze was sailing within a short distance of- the Charles, at

the time the determination to desert the latter was formed, and

a signal being given, the master of the Louis Quatorze went to

the assistance of the passengers on board the Charles and received

them all on his own vessel. The master and crew of the Charles

afterwards hailed and got on board a vessel bound to the port of

Charleston ; and the passengers pursued their voyage to France.

With the ill-grounded apprehensions which led to the abandon-

ment of the vessel to the mercy of the winds and waves, with-

out a single human being on board, I have fortunately, so far as

Capt Gorham and his crew are concerned, nothing to do in pass-

ing an opinion upon the merits of the case ; and I willingly take

leave of this part of the evidence with the single remark that

there seems to be not the slightest justification for the course of

conduct they pursued. For, admitting that the vessel was making

water and was thus rendered unseaworthy and insufficient to en-

counter the dangers of so long a voyage, it is yet fully established

by the testimomy of several intelligent and respectable witnesses,

whose knowledge of nautical affairs cannot be questioned, that

it was not only not probable, but not possible for the ship to

have gone down with such a cargo as she then had on board.

The plain, nay, the only course which honesty and the most or-

dinary knowledge of nautical affairs would have suggested, was

to return immediately to the port of departure, where the vessel

could have been refitted and again dispatched upon her voyage.

Capt. Kroll of the tow-boat Tiger, which went to the relief of
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, the derelict vessel, states tliat on hailing her and seeing no one

on board, he ordered the crew of the tow-boat to go on board of

her and examine her hold and cabin : that they refused to go, but

that Mr. Clarke, the pilot, finally complied with his request, and
found upon examination that the baggage of the passengers and

crew, as well as the bedding, had been remoyed, and that every-

thing had been taken out of her except a small quantity of stores,

and the cargo of staves and lumber, which has already been

mentioned, the captain of the Tiger proceeds to say, that be-

lieving that the crew and passengers had either deserted her from,

apprehensions that she was sinking (his pilot having reported

that she had thirty inches of water in her hold), or had been
taken by pirates, he looked in every direction to see if he could

find anything which could solve the doubts which hung upon
his mind, and finally descried a small boat, which he immediately

approached and found on board of it a dog. After cruising

about in different directions for two or three hours, he returned

to the Charles and took her in tow : that in returning to the

Balize he encountered a severe gale, which lasted three-quarters

of an hour. This gale, he thinks, would have driven the
Charles ashore about 9 or 10 o'clock that night, had she not been
relieved. He states that he was engaged forty-eight hours in

towing her with two other vessels up to the city : that he hired

six hands on board the ship Powhattan to go on board of her
and pump her ; and that these hands were engaged one-third of
the time in working one pump. The reason that he employed
the hands on board the Powhattan, was the positive refusal on
the part of the crew of the tow-boat Tiger to have anything to
do with the Charles. They declined in the first instance, to go
on board of her to examine her, and refused to pump her, because
they said they were not paid for pumping out other ships or
vessels than the one upon which they were employed. Accord-
ing to the testimony of Captain Kroll, it appears that the crew of
the tow-boat Tiger ^id nothing but their ordinary duties on
board their own vessel, which is employed in towing vessels
from the sea up to this port : that all the assistance he received,
in saving the Charles, was derived from the meritorious exertions
of his pilot, Mr. Clarke, the six men hired on board the Pow-
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hattan, and two other men whose names are not given and not

temembered either by himself or Mr. Clarke, who was also ex-

amined as a witness on behalf of the intervening libelants, Clark,

Grant and others, owners of the tow-boat Tiger. There is not

a tittle of evidence to show whether or not these two men are of

the number of the crew who appear as the original libelants.

The testimony of Clarke, the pilot, coincides almost entirely

with that of Captain KroU, and especially with that part of it which

relates to the refusal of the crew of the tow-boat, to aid in ren-

dering relief to the Charles. They both say that the service they

themselves rendered the derelict ship, was performed in the

regular discharge of their accustomed duties, in towing vessels

from the sea to this port, and they modestly refuse to receive

any extra compensation, or to assert any claim for salvage. They

also state that the tow boat was subjected to an inconsiderable

delay by the service rendered to the Charles, and that they were

not prevented from bringing up other vessels as usual.

From a candid and impartial view of this testimony, I have

ao difficulty in coming to the conplusion, that the claim of the

original libelants for salvage, should be dismissed. They have

not only failed to show that they have rendered any service out of

the line of their regular duty, as the crew of the tow-boat Tiger,

but it is very clear froQi the testimony given, which is entirely

disinterested, that they refused to render the very service for

ttrhich they now demand a salvage compensation. The same

must be said of the claim of the intervening libelants, Simon

Peterson, the carpenter, Levi Sprinkle, first engineer, Augustus

Ducoing, second engineer, and James M. Brown, the mate on

board the Tiger
;
for there is nothing in the evidence to show

ttiat they performed a single act out of the line of their ordinary

duty. They neither said nor did anything which indicated a wish

o* disposition to co-operate with the captain and pilot in their

latidable effiDrts to bring the derelict vessel out of danger. The
tenaark of the proctor at the bar, that the occupation of an en-

gineer is such, that it would have been impossible for him with

siafety to the tow-boat, to have abandoned his post, is all very

tru6 ; but it might with the same propriety be made with refer-

ence to the pilot or the firema,n, who had each their separate
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and peculiar dutjes to perform, and-we cannot say that because

they could not do an act, that therefore they should be rewarded

for its performance by another, when it is not shown that there

was even a wish expressed, or a disposition exhibited, to render

the service desired. In reply to the question, what is a salvor ?

Lord Stowell, in the case of The N'eptune, 1 Haggard, 286, re-

plies that " it is a person who without any particular relation to

a ship in distress, proffers useful service, and gives it as a vol-

unteer adventurer, without any pre-existing covenant that con-

nected him with the duty of employing himself for the preser-

vation of that ship." Now there is nothing in the evidence to

show that any of these intervening libelants either proffered or

gave any useful service to this derelict vessel, and I have no

hesitation in saying that their claim for salvage is without foun-

dation, and ought to be dismissed.

I am now to consider the claim of the owners of the Tiger,

who also appear here as intervening libelants ; and my attention

is first called to the ingenious Remarks of the counsel of the re-

spondents, as to their right to be recognized as salvors at aU.

The definition of the term "salvor," just quoted from Lord Sto-

well, has reference to one who claims to be considered as

such, from an active participation in the service and peril for

which he expects to be rewarded. But there are others, who
had been repeatedly regarded by our ablest admiralty judges,

as entitled to share in the quantum of salvage. On this point, I

need only quote from the decision of Judge Stoet, in the case

of the The Henry Ewbanh and Cargo. 1 Sumner, 424. " The

owners, then, have a just claim to share in the salvage in all

cases, where their property is put at risk, in effecting the salvage

service." And again, on page 445 of the same decision, he

continues :
" But the law does not stop short with a mere allow-

ance to the owner of an adequate indemnity for the risk so taken.

It has a more enlarged and a higher aim. It looks to the com-

mon safety and interest of the whole commercial world, in cases

of this nature; and it bestows upon the owner a liberal bounty

and reward to stimulate him to a just zeal in the common cause,

and not to clog his voyages with narrow instructions, which

should interdict his master from any salvage service. If a bare
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compensation for loss and risk were allowed, wliat motive could

any owner have to suflfer his voyage to be retarded, his just ex-

pectations of profit to be frustrated, his whole commercial ar-

rangements to be suspended upon risks, which he could neither

foresee nor guard against by any common prudence ? The law

has a wise regard to considerations of this nature ; and it offers,

not a premium of indemnity only, but an ample reward, meas-

ured by an enlightened liberality and forecast. "While I agree

with Lord Stowell, ' that the master and crew are, in strict

language, the only salvors,' I cannot agree to the justice of the

remark, 'that the owners in general have no great claim ; as to

labor and danger, none;' and that they come in only upon the

equitable consideration of the court, for damage or risk which

their property might have incurred. This latter remark is not

borne out by the subsequent practice of that eminent judge; for

he has been liberal in awarding salvage to the owners. I can,

with far more satisfaction, unite in the opinion of Mr. Chief Jus-

tice Marshall, in speaking on this subject in the great case of

The Blaireau, 2 Cranch, 269, where he says :
' The proportion

allowed to the owners of the firm' (the saving ship), ' and her

cargo, is not equal to the risk incurred; nor does it furnish an

inducement to the owners of vessels to permit their captains to

save those found at sea, in any degree proportioned to the in-

ducements offered to the captains and crews.' To this," Judge

Stoet continues, " it may be added, that it furnishes a strong

inducement to officers and seamen, not to desert their own proper

duty to their owner and his interest, for selfish purposes, by
making them share only in subordination to, and in connection

with those interests." In addition to these high authorities, the

communication signed by the counsel of the respondents, pro-

posing a settlement of the claims of the owners and the other

libelants, seems to treat and recognize them as entitled to claim

I am clearly of the opinion, therefore, that these owners of

the tow.rboat are prop'ferly before the court, and have a right to

receive a compensation and reward for the services rendered by
their tow-boat. This compensation or reward is to be accorded,

however, upon different principles, and for different reasons
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than it would be bestowed upon the captain and pilot, were they

now urging their claims before the court. There are many facts

detailed in the . evidence given upon the trial, which must ex-

ercise necessarily an important influence upon my mind in de-

creeing the quantum of salvage. It is clearly established, that a

vessel and cargo entirely derelict, has been saved by the captain

and pilot of a steamboat, which is employed by the owners in

the business of towing vessels from the sea to this port. It is

also established, that although the aid by which they were re-

stored to. safety, was afforded in weather which was for the most

part favorable to the salvors, yet that it was in time to save them

from the probable consequences of a- violent gale, which the

tow-boat and her charge encountered while steering their course

to the Balize ; and which in the opinion of Captain Kroll, would

in all probability, have driven the former ashore, some time in the

course of the following night. In this opinion he is sustained

by that of his pilot, Mr. Clarke, who also states, that he consid-

ered the gale sufficiently violent.to have dismasted the Charles ; or

if it had struck her with her sails set, as they were when she was

discovered by the officers of the tow-boat, to have driven her so

far under, stern foremost, that she would have filled. Both of

the witnesses seem to be quite confident in the opinion that she

would have been driven in a short time by the winds and waves

on shore. In such an event, she would, in all probability have

been a total loss. To weaken the opinion expressed by these

two witnesses on this subject, that of Captain Hernman, was

asked by the counsel of the respondents. And although this

last witness thought that it was impossible for the ship to have

been driven ashore in so short a time as stated by Captain

Kroll and the pilot, yet he did not say that it was impossible

for her to have shared this fate in a somewhat longer time.

Upon this point, I can entertain but little doubt, when I recol-

lect that the master of the Louis Quatorze, stated, that she was

abandoned at the distance of forty miles from the Balize, about

twenty-four hours before she was discovered, only eighteen miles

from the South Point light-house.

I will conclude my view of this part of the case by another

quotation from the able decision of Judge Story in the case of



336 DISTEICT COUET OF THE UNITED STATES.

The Ship Charlea et al.

The Ewhank, whicli I am induced to insert here by a remark

TSvHgIi fell from the counsel of the respondent, to the effect that

the ship was lying in the track of vessels psissing to and from the

Balize, and would, in all probability, have been discovered and

brought in by some other vessel if she had not been relieved by

the Tiger. " We are not," says Judge Stoey, " to indulge

mere possible conjectures on such subjects. The fact that she

was saved is clear ; the presumption that she might otherwise

have been saved, during this long period, is mere matter of con-

jecture, in nubihus. It is not the habit of any court of justice

to yield themselves,up, in matters of right, to mere conjectures

and possibilities ; and, least of all, dp, courts of admiralty, in

cases of salvage, yield themselves to imaginations of this sort.

Salvors are not to be driven out of court upon the suggestion

that if they had not touched a derelict ship and cargo, the latter

might, in some possible way, have been saved from all calamity,

and therefore, that the salvors have little or no merit."

Having satisfied my mind that the owners of the saving ves-

sel are entitled to compensation and reward, I shall now proceed

to determine the quanlum of salvage to be allowed ; and I may
here remark that I cannot agree with the counsel of the owners

in the estimate they have formed of the services rendered. It

is true that this is a clear case of derelict, and I admit that in

cases of this nature there are many precedents and high authorities

for allowing a moiety to the salvors. Yet a review of these pre-

cedents and authorities will show that the rule is not inflezible

;

and the admiralty courts, both in England and in this country,

have been governed in their decrees by the peculiar circum-

stances of each particular case. A candid consideration of the

facts already detailed, has led me to regard the services ren-

dered to the Charles as highly meritorious, but totally unat-

tended by any peril to the salvors, and with little difficulty,

save what they encountered in consequence of the gale they

experienced in towing the ship to the Balize. After entering the

Balize, no further impediment was offered by the winds ; and

the only obstacle that presented itself to their progress, was the

current of the Mississippi river, which the tow-boat is required

daily to enoounteir. The salvors were not even nrevented from



EASTERN DIST. OF LOUISIANA—NOY. 1842. 337

The Ship Charles et al.

bringitig up otter vessels from the Balize, and were consequently

subjected to no loss, and but little delay in following their

usual occupation. And although there has been a valuable

service rendered to the owners of the derelict vessel, it is yet

difficult to meet with an instance of salvage, wherein those

through whose agency it may have been effected have been sub-

jected to so little actual loss, or so little personal difficulty and

peril. In awarding compensation for services of this nature,

while I cheerfully acknowledge the merit to which they are en-

_^titled, I am, at the same time disposed, in the language of Judge

HOPKII^SON, in the case of Hand v. The Elvira, Gilpin's Rep.

75, " to teach the salvors that they may not stand ready to

devour what the ocean may spare : that they must not be per

mitted to believe that they bring in a prize of war, and not a

friend in distress." This view of the case would forcibly apply

to the captain and pilot of the tow-boat, were they now before

the court as claimants of salvage ; and far more forcibly do they

apply to the owners, who, in all the cases of this nature that I

have examined, have been regarded as entitled only to a par-

ticular proportion of the whole quantum of salvage decreed.

TLe ingenious proctors of the owners have contended .for the

rights of their clients upon a principle which, with due defer-

ence to the signal abUity they displayed in the argument, I can-

not recognize as the legitimate basis of the decree I am now
called upon to render. They seem to think, that because the

crew of the tow-boat Tiger have failed to make out their claim

for salvage, and the captain and pilot have declined asserting a

right to compensation for their services, they (the owners)

'. should receive a full moiety of the whole property saved, or the

whole quantum of salvage which ought to be, or usually is

decreed in such cases, to be divided among all the salvors. To
the correctness of this principle I cannot assent. From the evi-

dence upon which this case must turn, I cannot, in the first

place, reconcile it to my ideas of strict justice, that a moiety

ought to be decreed, even if the crew had proven the. allega-

tions of their libel, and the captain and pilot had also claimed

as salvors. In the second place, I cannot adjudge the owners

entitled to receive the portion which might have been claimed

Vol. I. 22
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by the captain and pilot. This would be acting upon the prin-

ciple of awarding to cupidity the portion which modesty had

declined receiving.

From an attentive consideration of all the facts of the case, I

am of the opinion that one-third of the value of the ship and

cargo, would be not only a fair but a liberal quantum of salvage

to be awarded to the crew, captain, pilot and owners, if they

were all before the court, and had legally established their right

to salvage. But, as the owners are alone to be rewarded; and

as it is shown that they themselves have not been subjected to

either difficulties or dangers, and that their property (llie tow-

boat) was not exposed to any danger in the service which she

rendered to the Charles, I am of the opinion that the proportion

of one-third of the whole quantum before mentioned, will be a

fair and liberal compensation to be allowed them. In this

opinion I am fully sustained by Judge Stoey, in the case of

The Henry Ewhanh, from which I bave already made liberal

quotations, and which I have adopted as my principal guide in

deciding upon the merits of this case, both because his opinion

must be regarded as of very high authority, and because the

decision itself contains a full and able review of the various im-

portant cases, of a like nature, decided in this country, by our

highest admiralty tribunals. " If I had been called," says he,

" for the first time, to say what, under ordinary circumstances,

should constitute the proportion of the owner, I might have
hesitated

; but I incline to think that it would have occurred to

me that one-third would be a suitable proportion. But if I had
found that proportion to have been adopted in other cases, and
to have become in some soft a habit in our courts of admiralty, -

my own judgment would bave reposed upon it witb an undoubt-

ing confidence. Now, upon looking into the cases decided in

the superior courts exercising admiralty jurisdiction, it appears

to me that it will be found to have been, througbout, " at least

to.some extent, a habit of these courts to award to the owner
one-third of the salvage. That amount has certainly been not

unusual in our most commercial districts, and especially in New
York and Pennsylvania. See The Brig Harmony, 1 Peters'

Adm. Rep. 84, note; lb. 48'; Th^ Cora, 2 Peters' Adm. E. 3Gl,
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S71. My brother, Mr. Justice Wasbington, adopted it after

grave examination, in tke ease of The Gora, 2 "Wash. Cir. C E.

80,57; and I find that it has prevailed more than any other

rule in contested oases TsEonght before the courts of the districts

in which he presidied. But what is of most powerful influence in

this case, it was adopted by the Supreme Court in the case of

The BWreau,2 Oraoch E. 240; 269, 271, after the fullest de-

Jiheration upon solemn argiument. It seems to me that that case

©Ught to fwnigha guide for all subordinate courts under com-

mon oircumstanees. I do mot say that the rule should be abso-

lutely inflexible, and not yield to any extraordinary merits, or

perils, or losses on the part of 'th« owners. Gases may exist in

which it may be quite fit to allow the owner one-half, as was

done in several cases stated at the bar. But all such cases must

stand upon very peculiar and pressing circumstances." By this

decision I am pBepaiEed to jabide, with the single remark that the

peculiar and pressing circumstances therein mentioned, are not

to be found in the facts of this case.

My next duty is ito put an estimate on the ship and cargo ; and

I legret -that the evidence does not- furnish me with some safe

guide ia coming to a conclusion on this point. There were no

appraisers appointed^ by the parties in interest, and I am there-

fore compelled to make as fair an estimate as I can from the

ex parte appraisements of the ship, made at different times, at

the request of the owners of the Tiger and the agent of the

respondents. The first appraisers considered the vessel alone,

worth the sum of $7,500'; one of them (Gregory Byrne) states,

that he considered this sum to be her value when she first re-

turaed to port, aod that she depreciated in value afterwards,

about $1,000. Mr. Spedden and Mr. Eobinson considered her

in the month .of October, to be worth about $4,500, and the

cargo to be worth $3,300, making .both vessel and cargo worth

the sum of $7,800. From an attentive review of the whole

evidence, I am inclined to think that the first estimate was too

high, and ithe last imuch too low, as far as related to the ship.

The .estimate placed upon the.cargo, seems so nearly correct, that

I am unwilling to interfere with it,. especially as it seems from

the .date of the appraisement, to have been made during the last
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montli. The value of the ship, should, I think, be estimated 'at

$6,000 ; this is allowing $1,500 as the amount she depreciated in

value after the first estimate, and the allowance, I think, is suffi-

ciently liberal, notwithstanding the testimony of Mr. "Whitney,

that he made several efforts during the summer, to sell her for

the sum of $4,000, and failed. I have no doubt, whatever, that

his statement is strictly true ; but in a deserted city such as this

was during the prevalence of the epidemic, and at a time too,

when large cash prices could not be obtained for the best vessels,

it is not surprising that the most strenuous efforts to dispose of

her, should have proved unsuccessful. But this fact cannot be

justly taken as a criterion, by which we are to find out her in-

trinsic value. She could not have so far depreciated in value,

when we take into consideration the fact, that as soon as she

was bonded, the agent of her owners considered her capable of

performing a voyage to Europe, and that she was actually dis-

patched upon that voyage.

Before making the decree in accordance with the above esti-

mate, I wish to observe, that I have maturely considered the

facts set forth in the supplemental answer and claim, filed by the

counsel of the respondents a few days before the final trial of

the cause ; and although I cannot but regard the conduct of one

of the owners of the Tiger (Clark), as highly censurable, yet I

cannot say that there is any fact connected with the negotiations

for a compromise, which a court could legally consider a ground

for refusing salvage to the party and mulcting him in the costs

of suit. There has been no legal tender of a specific amount,

by a deposit of the money in court, nor have the propositions

for a compromise been so made as that they can now be made a

matter of judicial cognizance. " In salvage cases," says Dunlap

in his Admiralty Practice, " which are frequently of great im-

portance, and where propositions of compromise are often am-

biguously made, and olten liable to misconception, the Admiralty

Court in England, disregards all tenders, except those formally

made by acts of court. It is not known that this doctrine has

been adopted in the courts of the United States ; but the general

practice is, in salvage cases, to make tenders by formal acts of

court, which are legal memoranda of the nature of .pleas."
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Adopting ttis rule, wliicli seems to be a safe and sound one, as

my guide in this case, I cannot concur in the reasons urged by

the proctor of the respondents, in support of the pleas set up in

his supplemental answer and claim. Besides, the detention of

the vessel cannot be said legally, to have been caused by the

owners of the Tiger, when the record of the case shows that she

was in the custody of the marshal, at the suit of the crew,, before

the written proposition for a compromise relied upon by the

proctor for respondents, was made.

It is therefore ordered, adjudged and decreed that the owners

of tlie Tiger do recover from the respondents and claimants of the

sMp Charles and her cargo, the one-ninth of the sum of $9,300,

and the sum of $30, paid by the captain of the Tiger, to the six

hands taken from the ship Powhattan to pump out the ship

Charles, and also the sum of six dollars, paid by the said owners

for taking care of her in port. And it is further ordered, ad-

judged and decreed that the said respondents and claimants pay

the costs of suit.

John Caktwell et al.v. The Ship John Tayloe and her

Tackle, Apparel and Furniture,

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MPCALEB, JUDGE.

1. The orew of a wrecked vessel, who have by meritorious exertions ^ved the tackle,

apparel and furniture of that vessel, have a claim for compensation in the nature

of salvage upon the property so saved.

2. It is the general doctrine of the English maritime law, from which ours is derived,

that the payment of wages is dependent upon the earning of freight. If no

freight be earned, no wages are due, for freight is the mother of wages ; but in

cases of shipwreck where the seamen cannot earn wages and yet perform a meri-

torious service, they are entitled to a salvage compensation for their labor and

services in preserving the wreck of the ship and cargo, or either.
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3. Where salvage is allowed to seamen for services perfojimed in preserving the

vrteok of their own vessel and her cargo, the amount of wages they were leoeiviflg

at the time of the disaster, is a safe and proper criterion to be adopted by the court

in fixing the quarUum of salvage they are to receive.

4. Compensation in such a case allowed to seawten, must be' paid out of tiee proeaeds

of the property saved.

B In awarding a salvage compensation at the rate of fifty per cent, in accordance

with the stipulations of a written contract between the United States consul at

Havana of the one part, acting for the master, owners and underwrfteis of the

wrecked ship, and the master of the schooner Warrior of the bthSf pali% m pur-

suance of which the said schooner came" to the relief of thef wrecked vessel, the

court will not give the whole compensation to the master and owners and leave

the seamen to look to the other moiety for their reward. The contrast is not a

rule that binds the court to grant so large a per centage on the talue of the

property saved to the master and owner oMf, as ostensible parties ta the agree-

ment, when it ia shown that the dangers and toils feicid*lrt to tile enterprise, have

been shared by the seamen, who were doubtless induced to embark in tiie undef-

takmg by the very fact that such a contract was entered into by the master.

Mr. Cohen, proctor for libelant

Mr. Moise, for the master and owner of the Warrior.

Mr. Schmidt, for intervener Grant.

McCaleb, J.—This is a libel in rem against the tackle, apparel,

furnitui'e, and a poftitiil of the liiaterials lately bdoHgiBg to the

ship John Taylor, which was wrecked near Cape Antonio, on

the south coast of the Island of Cuba, on the 18th of October

last, while J)tirsuing her voyage from Liv^ool to the p6tt of

New Orleans. The original libel was filed by four of the crew

of said ship, claiming a lien on the said tackle, apparel, &c., for

the satisfaction of their wages, and also for additional compensa-

tion in the nature of salvage, for having saved the said tackle,

apparel, &c., from the wrfeek of the said ship. Intervenifig libels

were afterwards filed by twenty-one more of the crew of the

wrecked vessel, claiming wages and compensation also in the

nature of salvage, as set forth in the original libel. Then fol-

lowed the intervening libel of Edward Griffith, master of the

schooner Warrior, intervening for himself and foi" James Chap-

man, owner of said schooner, and William Saunders, mate,
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Joseph Lovell, John Noyes, John Eobinson, Benjamin Mitchell

and Charles H. Corbin, seamen on board said schooner, and

Nicholas P. Trist, the American consul at the port of Havana.

Lastly, the libel of intervention of T. A. Grant was filed, claim-

ing compensation in the nature of salvage for services in travel-

ing by land across the island from Cape Antonio to the city of

Havana for the purpose of procuring aid for the wrecked vessel,

her crew and passengers.

I shall first consider the claim of the crew of the John Taylor.

It has been most satisfactorily proved that they worked with ener-

gy and fidelity : that their services in saving the tackle, apparel,

&c., of the wrecked vessel, were of the most meritorious charaC'

ter. The strictest subordination prevailed among them, and

they manifested the most perfect willingness to do their duty,

and displayed the utmost promptitude in executing the orders of

the master. Through their aid, in conjunction with that of the

officers and crew of the schooner Warrior, almost all the tackle,

materials, &c., of the John Taylor were saved.

The first question that arises ig : Have they a right to claim

wages for the services they had rendered, and if not, in what

manner are they to be compensated? I have examined the

authorities on this subject with the strictest care and attention,

and although it must be admitted that the ablest admiralty tri-

bunals have dififered somewhat in opinion, I am inclined to think
' that the view taken by Mr. Justice Stoet in the case of The
Two Catherines, is not only sustained by the greatest weigA
.of authority both in England and in this country, but presents

the whole subject in a light which reason must at once adopt

and the immutable principles of justice forever sanction. I shall

quote his remarks at some length. " It is laid down as a gene-

ral doctrine of the English maritime law, from which ours is

derived, that the payment of wages is dependent upon the earn-

ing of freight If no freight is earned in the voyage, no wages
are due

; for, in the expressive phraseology of the ancient law,

freight is the mother of wages. Hence, if the ship be lost during
the voyage, so that no freight is earned, the mariners lose

their wages. And by parity of reason, if by inevitable acci-

dent the freight is partly lost, it seems that the seamen lose a
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proportion of their wages. The ground of this doctrine is said

to be, that ' if the seamen should have their wages, in such

cases they would not use their endeavors nor hazard their lives

to save the ship.'(l) And the argument now is that the reason

of the rule shows that it does not apply to a case of shipwreck

like the present, where the whole freight is lost ; for if the sea-

men are not entitled to wages for salvage from the wreck, they

can have no motive to remain by and use their exertions to save

it. And it is earnestly contended that all the cases in which it

'

has been held that no wages are due to the seamen, are cases,

not of shipwreck, but where the ship perished at sea, so that

there was a total loss of ship and freight.

"It appears to me that upon the established doctrines of our

law, where the freight is lost by inevitable accident, the seamen

cannot recover wages, as such, from the ship owner. And it is

perfectly immaterial in such cases whether the ship be lost or be

in good safety. Nor does the case of shipwreck, strictly speak-

ing, form an exception to the generality of this rule. It more

properly introduces another principle, that of allowing salvage

to the crew when they cannot earn wages and yet perform a

meritorious service." After commenting at length upon the dif-

ferent opinions entertained by different authors, he thus proceeds

:

" But whatevfir may be the true doctrine on this subject in re-

spect to wages, I am clear that upon principle, the seamen are

entitled to salvage for their labor and services in preserving the

wreck of the ship and cargo or either. It is a claim founded in

natural justice and sustained by the most obvious motives of

public policy and interest."

The opinion of Mr. Justice Story is but a re-assertion of the

same doctrine maintained by Judge Petees in the case of The

Caio, 1 Peters' Ad. Decisions, 58, 59. " The claim of the sailor,"

said he, " is not under his contract for wages out of freight ; but

in a new character as a salvor, he regains a rightful claim to

wages, restored by rescuing the articles (whether parts of the

ship or cargo) from the perils and loss to which the wreck had

exposed -them."

(I) SiderftD, 119.
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The reasoning of these eminent judges I am inclined to adopt

as my own rule of decision. The right which these seamen have

to claim a reward, cannot be doubted; and it is immaterial

whether this reward be granted as wages, or as salvage strictly

so called, since the loss of wages consequent upon a loss of freight,

is supplied by a compensation in the light of salvage for their

meritorious services in saving from the wreck the tackle and

materials, upon which the law secures them a lien.

Following the high precedents to which I have referred, I

think it fair and equitable to take the amount of the wages

which these seamen were receiving as my guide in awarding the

quantum of salvage, and shall therefore allow them a continu-

ance of those wages on the homeward voyage, at the same rate

per month, to the day when the tackle, farniture and materials

were taken into custody by the marshal of this court.

And now, in regard to the party upon whom this charge is to

fall, I should probably feel some doubt, were I not happily fur-

nished with a precedent by which I can be satisfactorily guided,

to be found in the decision of Judge Stoby in the case of The

Two Oatheriiies, 2 Mason, 341. " It is not," says he, " like the

ordinary charge of seamen's wages, which are a charge upon

the ship owner, and are to be borne by the freight ; but it is in

the saving of the materials of the ship for the benefit of those

who are to receive it cum onere. The case of Froihingharn, v.

Prince, 3 Mass. Eep. 563, is also directly in point." The charge,

then, will be paid out of that portion of the proceeds of the prop-

erty saved which may fall to the underwriters, to whom, as I have

learned, the property has been abandoned. It is my next duty

to consider the claim of the owner, master and crew of the

schooner Warrior, which went from the port of Havana to the

relief of the John Taylor. This she did under a special contract

entered into by Capt. Griffith her master, and K P. Trist, the

American consul at Havana, " acting for and on behalf of the

master, owner and underwriters of the ship John Taylor."

I have examined with attention the contract under which the

salvage at the rate of fifty per cent, is claimed, as well as all the

facts and circumstances under which the services were rendered

;

and I can see ho good reason for changing the rule of decision
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adopted in the case of The •Glemon^ decided in this court a few-

days since. As to the merit of the services rendiered, there can

be no doobt. The evidence shows that the Warrior remained

near the wreck almost a month : that she was frequently in great

danger, and was on one occasion compelled to dip her cables and

put to sea, as her anchors dragged among the rocks and she raa

the risk of being thrown ashore. During the time she remained

near the wreck her crew were busily employed in transporting

the salt from the John Taylor on board their own vessd, and in

stripping the former of such parts of her as were suffidently val-

uable to be saved. In a word, the Warrior and her crew did

all that human agency could accomplish in effecting the olgect

they^ had in view when they left the port of Havana. Yet, in

awarding the very liberal salvage of fifty per cent, as stipulated

in the contract, I know no principle either in law or equity

which would justify the court in giving the whole amount to

fete master and owner, and compelling the crew to look to the

other moiety for iiieir share of the salvage. I cannot recognize

lie agreement as a rule that binds the court to grant so large a

per centage on the value of the property saved to the ostensible

parties to the agreement, when the dangers and toils incident to

the enterprise have been shared in equally by others, who doubt

less were induced cheerfully to embark in the undertaking in con-

sequence of this very agreement. To the view of the master and

owner of the Warrior it may be very proper thus to subject to a

mere contingency the hopes of their gallant crew. But in the eye

of the court, it becomes a matter of great importance to protect

the rights of the latter as well as the former ; and if a particular

indulgence is to be extended to either side, the seamen should

reap the benefit of that indulgence ; and for the obvious reason,

that they are not always possessed of the capacity to protect their

own rights.

But the ingenious proctor for the master and owner, as well

as of the crew of the Warrior, has contended that the latter do

no seek to avail themselves of the written contract, but wish to

assert their claim against the whole amount of property saved.

This position is equally objectionable, since it directly interferes

with the rights of another set of salvors, whose claims, though



EASTERN DIST. OP LOUISIANA—NOV. 1842. S47

The Ship John TayloF and ber Tackle, 4;c.

assented upon a dififereHit principle, imperatively demand the pro-

tection of the court. And it ia quite apparent that when these

claims hare been sattisfled,. there wiil be bat a pittance remaiiilmmg

for the underwriters.

"With due respect for the zeal displayed in the argmiieiii* of

this casBj the couTt would respectfully sra^est, that however

meritorious may be the services of salvors, there is siaoh a thing

as- overstepping the bounds of reason atid moderation in the de-

mands which are usually made for compeattsation. for those ser-

vices. This was a case which peculiarly called fbr the exercise

of disinterested heroism and self-devotion, a case in which the

appeals in favor ©f huinanity were lo^d and irresistible. Let

us hope that in ettch a case the meiitorioiis eisssrtions and the

deeds of gallantry, Which in fact have not been magnified beyond

the deserts of those who performsd themj were prompted in'some

small degree by the influence of tb© golden pipeoept, " Do unto

others as yoa would have others do unto ycxu ;" and not solely

by the instigations of avarice or rapacity. Let it not be said,

that bold and hatdy adventurers in the cause of human suffering,

after accomplishing the meritorious object they had in view, now

seek to swallow up all that was lefb by the mercy of the winds

and the waves.

I proceed now to establish the mode of distribution, and leave

the precise quantum of salvage allowed to be hereafter ascer-

tained. The procfteds tif the prdpertj saved from the wreck of

the John Taylor amounts to $4,800 ; of this sum fifty per cent,

is awarded to the ow^ners, master and Cfew <3f the schMileii' War-

rior, after deducting the costs of cburt and all expenses, and the

two and a half per cent, due the consul in Havana. In allowing

this last amount, I hate deviated frotli the decision given in the

case of The Clarion. In that case no proof was given of the

right of the consul to tiiake the charge. Ia the present case it

was clearly shown. Besides, in the case of The Clarion, the

amount allowed to the owners, master, &c., was suf&ciently large

to justify the course therein pursued. From the whole proceeds

must be also deducted the $29 still due to Mr. Gfant for travel-

ing across the island to Havana. I award him no more, because

it has been proved by the master of the John Taylor, that this
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sum, in addition to the $100 he has already received, is a fair

compensation for his services ; and because he was at one time

willing to receive it as satisfaction in full. I see no good reason

why he should have subsequently demanded a higher compensa-

tion, the opinion of the attorney whom he consulted, to the con-

trary notwithstanding. When these deductions shall have been

made from the whole amount of the proceeds, fifty per cent, of

the remainder is to be divided among the owner, master, mate,

and five seamen in the following manner : To the owner I award

one-third of the fifty per cent ; and the other two-thirds I di-

vide into sixteen shares of $100 each. Of these shares I award

the captain or master seven shares, the mate four shares, and

each seaman one share. Prom the other moiety must be deduct-

ed the sum of $161, the value of a small boat, a cable, and an

anchor, which were lost by the master of the "Warrior, and for

which he shall be indemnified.

The clerk will be furnished with an abstract of this decree,

and ordered to pay over the money in accordance with the mode

of distribution above prescribed, after the payment of the costs

of court.

McDonald et al. v. The Ship Cabot.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MoCALEB, JUDGE.

1. A suit by a proctor in the admiralty for his costs or fees, is a familiar proceeding

in the admiralty tribunals both in this country and in England.

2. Where wages due from a master to the seamen, are seized under a process of

garnishment from a local court in the hands of the latter, at the veiy time that a

suit for a penalty and wages brought by those seamen against the master, is

pending in the United States District Court sitting a.<i a court of admiralty, it is

the duty of the master not to pay oyer the money before the expiration of the

legal delay for the return of the garnishment, without the knowledge of the proc-

tors in the admiralty suit. A payment under such circumstances will render the
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master responsible for the costs of the opposing proctor, if the latter has thus

been prevented from receiving them from his own clients in the ordinary way.

3. Negotiations for the adjustment of a suit in admiralty should be conducted in the

presence of the proctors of the parties, as they have a personal and legal weight

and a direct responsibility to the court.

, for libelant.
i

, for respondent.

McCaleb, J.—The libel in this case was filed on behalf of a

portion of the crew of the ship Cabot, claiming from the captain

of said ship the penalty which they allege he had incurred, in

consequence of putting theiii on a short allowance of provisions

on the voyage from Dieppe and Bordeaux to the port of New
Orleans. The amount claimed is $144.

Three of the libelants, Alexander Gent, George Cofiin and

James Frost, also claim the sum of $198 as wages, which they

allege to be due.

The claim for the penalty for being subjected to a short allow-

ance of provisions^ is based upon the provisions of the act of

Congress of the 20th July, 1790, section 9, being an "Act for the

government and regulation of seamen in the merchant service."

I have attentively examined the testimony taken before the

commissioner and introduced in evidence on the trial of the

cause, and can find no just grounds for sustaining the first alle-

gation of the libel. The testimony of McDonald, who was ex-

amined before the court, shows that on the voyage from Bor-

deaux to this port the crew were put on a short allowance ofmeat

:

that they did not have for a whole day more than enough for

one meal ; but that they did not trouble themselves to see to the

weighing of the meat, and supposes that if they had tried they

could have got more : that for eight or ten days before they ar-

rived at the port of New Orleans, they had no meat, because

not being able to get enough they did not trouble themselves to

get any.

This evidence is entirely disproved by the concurrent testi-

mony of the first and second mate and the steward of the ship.

They show that the ship had on board an abundance of provis-
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ions, more than sufficient for the passengers and crew : that the

crew were put on an allowance of meat, 'but not on short allo-w-

auce,, each Bxau iiaying hepn allowed a pound and a halfper day,

which is the usual allowance. I shall, therefore, dismiss with-

out further comment this part of the case, and shall now proceed

to the main question at issue. The wages demanded by the li-

belants, or so much thereof as were really due, have been paid

by the master after the libel was filed, out of court, and out of

the presence and without the knowledge of the proctor who

briMi^t the aotiou. This suit is now prosecuted by that proctor

for the recovery of his costSi It ia a proceeding familiar to Ihe

admiralty tribunals of this country and in England.

In tliis case, it appears ii-om the evidence, that the wages due

&om the master to the libelants, were seized in the hands of the

latter under a garnishmenS from one of the associate city courts

of this city. Immediatejly on the institution of the suit in that

court against the libelants, they confessed judgment. The mas-

ter, upon receiving the garnishment, acknowledged himself in-

debted to the seamen for wages. The service of the garnish-

ment was made on the 7th instant. On liie :afternoon of the 8th

instant the money was paid to the depu-ty marshal of the city

court, in the presence and with the approbation of the defend-

ants in the suit, who are also the libelants in the present action.

On the 7th instant the libel in the case was filed, and on the

morning of the 8th it was served on the master. It was there-

fore in his hands at the time he paid the money under the gar-

nishment, and he cannot plead, ignorance of the fact that the

libel was filed ; and with a copy of it in his hands, he was not

justified in taking for true the representations of the libelants,

ftiat they had not libeled the ship. He was not bound to an-

swer the garnishment until two days after he received it ; that

he was bound to pay the money, will hardly be doubted. The

seizure from the city court had created a lien on the amount

of wages in his hands which he was bound to satisfy. It was

his duty, however, instead of paying the money at the solicita-

tion of the libelants in such unnecessary haste and under circum-

stances most suspicious, to have communicated the intelligence

of the seizure to their proctor to enable him to take such meas-
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ures againBfc bis clients as would save Mm against an evident at-

tempt to defraud Mm out of a compensation for his professional

services, and to render him liable for the «ost8 of a proceeding

which had been instituted at their request and for their benefit.

The conduct of this master does not seem to have been charac-

terized by that candor which was due to the court, to say noth-

ing of the proctor of the libelants. Instead of bringing to the

notice of the court the fact of the seizure and the payment of

the wages under it, a rule is taken by his proctor on the 11th

instant (three days after the payment of the money to the li-

belants, and after they Rad embarked for a northern port), for

them (the libelants) to show cause, on the 13th instant, why
they should not firnish security for costs, or have their libel dis-

missed. This proceeding can be regarded as little less than a

mere mockery, when we remember that it was within the knowl-

edge of the master that 1ihe means by which the libelants could

alone answer the rule had been paid by himself, under an order

of court to satisfy a debt or a pretended debt due by them.

I am clearly of the opinion .that the settlement •of this suit out

of the presence and without th^ knowledge of the proctors, was
entirely irregular. It was the opinion of Lord Stowell, ex-

pressed in the case of The Frederick, 1 Hagg. E, 220, that negotia-

tions for an adjustment of a suit should be conducted in the

presence of the proctors&r the parties, as they have a personal

and legal weight, and a dinect responsibility to the court. This

principle has been sanctioned by the highest admiralty tribunal

in this country, and its maintenance is regarded as indispensably

necessary to prevent those deceptions which are commonly prac-

ticed upon ignorant seamen, and which they, in turn, are but too

apt to jiractice upon their proctors and upon the ofiicers of court,

with the view of avoiding the payment of costs. It is the duty
of the court, and it should be the mutual care of the opposing

proctors, to preserve the dignity of the profession, by discoun-

tenancing everything which is calculated to subject its members
to the chance of becoming the dupes of designing litigants.

While I have no hesitation in giving them the aid of the prin-

ciple of law now invoked, to protect them from injury in all

cases where proper caution is observed in the institution of suits,
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which, in their apprehension, are just and proper, I shall feel as

little hesitation in making them suffer the consequences of per-

mitting themselves to become the instruments of promoting

frivolous litigation, or of gratifying a spirit of mahgnity and

oppression.

The proctor in this case has proved that he rendered services

to the libelants. His compensation for those services has been

defeated by the settlement of the case out of court without his

knowledge. He has, however, failed to prove the value of those

services, and I am unwilling to assume the province of putting

an estimate upon them. Instead of referring the case to a com-
missioner for the purpose of taking proof upon the subject, and
thereby subjecting the parties to additional expense and trouble,

I will venture to fix a compensation subject to the approval or

disapproval of the respondent. Should he object to the amount
upon the ground of its being too large, I will order specific

proof to be made. I will fix the amount at $25, exclusive of

the tax fee allowed by law. This amount, together with the

costs of court, I order to be paid by the respondent.

W. F. Wagnee, U. S. Marshal, acting for the United States

V. The Schooneb Juanita and cargo..

Distnct Court of the United States. Eastern District of Louisiana.
Sitting as a Court o/Prm.

HON. THEO. H. MoCALEB, JUDGE.

1. Enemy property found within our territory on the breaking out of war, cannot
be confiscated without an act of Congress authorizing such confiscation.

2. When war breaks out, the question, what shaU be done with enemy property
m our country, is a question rather otpolicy than of law. The ^ule which we ap-
ply to the property of our enemy, will be applied by him to the property of our
citizens. Like all questions of policy, it is one proper for the consideration of the
legislative department of the government, not of the executive or judiciary.

3. There being nothing in the act of Congress recognizing the existence of war be-
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tween the United States and Mexico, which authorizes the confiscation of the

property of the enemy found within our territory upon the breaking out of the

war, this court has no power to confiscate such property.

Mr. Wilde, proctor for plaintiff.

Mr. Benjamin, proctor for respondent.

MoCaleb,.J.'—The libelant in this case alleges, that actual

hostilities having been committed upon the United States by
the republic of Mexico, and a state of war existing between the

two countries, the schooner Juanita, being a Mexican vessel,

owned in whole or in part by citizens of Mexico, together with

her cargo, tackle and apparel, likewise the property of citizens

of Mexico and enemies of the United States, are in the port of

New Orleans, and within the jurisdiction of this court : that said

schooner with her cargo, was proceeding to the port of Mata-

moras within the Mexican republic, when they were taken

possession of by an officer and men from the United States

schooner Flirt, and ordered to New Orleans; the captain and

several or all of the crew of the Juanita, being brought on board

of the Flirt to this port.

The libel further alleges, that the Juanita was commanded by
one Francisco de Asteguia, as master, and navigated by a crew

of nine men, mariners, citizens of Mexico, and that she and her

cargo being property of citizens of Mexico, are good prize of

war : that she was at the time of her seizure proceeding with her

cargo, consisting of provisions, ammunition and munitions of

war, to the relief of Matamoras, then in a state of blockade by the

forces of the United States : that since her arrival in the port of

New Orleans, her cargo has been transhipped on board of other

vessels in this port, but about to sail immediately for places un-

known to the libelant: that the United States schooner Flirt,

after remaining in the port of New Orleans several days,- sailed

on a cruise, and that no proceedings whatever were instituted on
behalf of the original captors: that the Juanita has been libeled in

this court on the instance side thereof in admiralty, upon a pre-

tended claim of Francisco Tio for advances and repairs. The
YoL. I. 23
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libel then concluded vfkh. a prayer for process against tte vi^se],

cargo and apparel, and for their condemnation as prize.

A claim and answer is filed by Francisco Tio, who denies the

right o th"! marshal to act in behalf of the United States, and

alleges that he (the claimant) is a citizen of the United States

;

that he has for a long time past, been in commercial corre-

spondence with Jos6 Lopez a subject of the queen of Spain, and

vice-consul of her majesty for the port of Matamoras ; and that

ia the months of December and January lastj he was the con-

signee in New Orleans, of the schooner Juanita; and at the

request of said Lopez, who was the consignor, advanced various

sums of money for the expenses, repairs and refitting (rf the

schooner, as the whole is fully detailed in his libel filed in this

court. He further alleges, that by various letters received by

him fi:om Lopez, bearing date at Matamoras on the 19th of Feb-

ruary, and 2d, 3d and 5th of March last, the purchase of a cargo

was requested by said Lopez to be made on his account, to

be shipped by the respondent to Matamoras ; and the respondent

was requested to advance the price of the merchandise upon th©

promise of Lopez to reimburse the same on the arrival of the

goods at the port of destination : that aceordinglj he purchased

merchandise to the value of $7,000, and caused it to be shipped

on board the Juanita, and obtained insurance upon it in his own

name and for whom it might concern, in the office of the general

mutual insurance company in New York: that the schooner

thus laden, was duly cleared at the custom-hoiuse in this city,.imd

departed on her voyage for Matamoras. He further alleges that

at the time of her departure and long afterwards, peace existed

between the United States and Mexico, and the voyage was in

all respects open, public and lawful : that on the 11th of April,

the schooner arrived off Brazos St. Jago, and was detained sev-

eral days in endeavoring to cross the bar, in the vicinity of Point

Isabel, where certain forcefs of the United States, both naval and

military, were stationed : that on or about the 25th of April, the

commanding officer of these forces sent an officer and soldiers on

board the schooner to examine her manifest, and instructed the

soldiers to remain on board; and the schooner was thus detained

until the 5th of May, when by permission of General Taylor,
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the commander in chief, the soldiers were withdrawn and the

schooner was permitted to return to New Orleans, where she

arrived on or about the 13th of May ; and after duly reporting

at the «ustom-house, was permitted to discharge her cargo. He
alleges that upon the return of the schooner and the breaking

up of the voyage by the causes here detailed, he determined to

abandon the adventure, and accordingly ordered the discharge

of the schooner, and caused the cargo to be landed and stored

partly in the custom-house and partly in public stores, and

resumed possession of the goods as owner: that he also filed his

libel against the schooner on the instance side of this court,

to recover the amount of his charges and disbursements : that

the marshal of this court well knew the premises, and was in the

actual possession of the schooner, her tackle and apparel, in his

official capacity, under the process issued at the instance of him

(thie Tespondent) when he caused the libel in this cause most

Unjustly to be filed. •

The Tespondent most positively denies, that the cargo belonged

to any citizen of Mexico ; and that the schooner' was captured

by the forces of the United States. He denies, that the captain

and crew were brought to New Orleans, on the Flirt, or that the

cargo consisted of ammunition or munitions of war, or that said

cargo was intended for the relief of Matamoras. He denies that

thalt port was on the arrival of the schooner at the Brazos St.

Jago, in a state of blockade, or that any blockade had been

declared. He denies that any part of the cargo was shipped on
other vessels to be sent away. He maintains that his claims

againdt the Juanita for which his libel was filed, are just and

legal, and avers that the restraint and detention of the authori-

ties of the United States, ceased entirely on the 5th of May, and
that the schooner returned to the port of New Orleans under the

control of her own officers and crew, free of any further restraint.

He also avers, that the voyage and adventure were in all re-

spects peaceable and lawful : that it commenced during the con-

tinuance of peace, and the arrest, detention and return of the

schooner, occurred before hostilities had been declared or com-
menced : that his proceedings after the return of the schooner,

were open, public and ruotorious, and in every respect lawful and
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just, while the proceedings of the marshal have been wholly un-

warranted, unfounded and illegal. He therefore prays for a res-

titution of the cargo and for permission to prosecute, without

farther hindrance, his claim for repairs and advances, on the

instance side of the court.

A replication to this answer and claim, was filed on the part

of the libelant, alleging that the respondent by his own showing,

admits, that the seizure of the schooner by the United States

force, was abandoned, and therefore it can in no wise interfere

with, or prevent the present subsequent seizure, or affect the

rights of libelant under the same. It avers that the pretended

claim of the respondent, is un&unded in law and fact, and

absorbed and destroyed by the law of war : that a blockade was

rigorously enforced at the time the Juanita arrived off the

Brazos St. Jago. It further avers, that the answer is evasive

and disingenuous, in not stating the national character of the

vessel, and in not stating whether the cargo did at the time of

shipment and at the time of capture, belong to the claimant.

As cases of this kind are new in this court, I have considered

it due to the parties in this action, to set forth distinctly the

grounds upon which each has rested his claims for a favorable

decision. It will be apparent, however, from the facts developed

upon the trial, that many points have been presented by the

pleadings and discussed in argument, which are not material to

a correct conclusion. The most important allegations in the libel

are not sustained by those facts. There was indeed a seizure of

the vessel at the mouth of the Eio Grande, by the forces of the

United States there stationed, but as appears by the admission in

both the answer and the replication, that seizure was abandoned.

The Juanita, therefore, did not return to the port of New Orleans

in charge of the Flirt, as alleged in the libel, but under the

control of her own master and crew.

It is due to the claimant that I' should state that, after an

attentive examination of the evidence, I have not been able to

satisfy my mind that there has been anything unfair or improper

in his conduct. There is nothing in the papers of the vessel,

against which this proceeding has been instituted, that implicates

him in a transaction at all inconsistent • with fair dealing, or the
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rules which govern an open and honest commercial intercourse.

His correspondence with his consignor, has disclosed nothing like

a fraudulent design to carry on a contraband or other trade with

an enemy. He seems simply to have acted in accordance with

his instructions, in the purchase and shipment of the cargo, and

at a time when it does not appear that war prevailed between

this country and Mexico. It is not proven that at the time he

cleared the vessel for Matamoras, that port was in a state of

blockade, nor does it appear that any blockade was declared

or enforced until after the arrival of the vessel off Brazos St.

Jago. His answer is not as explicit as it should be on the sub-

ject of the national character of the vessel, but as it was made

under oath, and contains so full, and what appears to me, so

candid a Statement of the official character of his consignor, and

the relations which existed between that person and himself, that

I do not feel myself at liberty to presume that his omission to

give the national character of the vessel, was prompted by a

willful design to evade, when perhaps he was ignorant of the

true owners. But regarding the omission in the light of an

evasion, I can only give the libelant the full benefit of it, by

considering it as an admission of the fact that the vessel was

Mexican property, a fact, in my opinion, sufficiently proven by

the testimony elicited by the examination in preparatorio.

Proceeding upon the assumption that hostilities commenced

between the American and Mexican forces after the arrival of

the vessel off the Brazos, and that war existed at the time she

was seized by order of the commanding general, I need not in-

quire how far this court would have been compelled to proceed

to condemnation under that seizure, if those who made it had

'chosen to prosecute to an adjudication. That question cannot

arise in the cause. We have seen that the seizure was merely

temporary. The schooner was released, and permitted to return

to this port. She was found here when the libel in this case

was filed, and when the act of Congress recognizing the exist-

ence of the war was passed, and the proclamation of the presi-

dent on the subject was received. Admitting, then, that both

vessel and cargo belonged to Mexican citizens, and became

enemy property on the breaking out of the war, the only question



358 DISTEICT COUET" OF THE UNITED STATED.

The Schooner Juanita and cargo. Prize case.

wMcli can arise is that which has already received the Consider*

tion of the Supreme Court of the United States, to wit : Can

enemy property, found within our territory at the breaking out

of war, be confiscated by a judgment of this court without an

act of Congress authorizing a confiscation ? So far as the cargo

in this case is concerned, this' cannot be considered an c^en

question. There is no doubt that when the libel was filed the

cargo had been landed ; and in the case of Brown v. The United

States, 8 Cranch, 110, the very questions at issue were:

1st. May enemy property, found on land at the commencement

of hostilities, be seized and condemned, as a necessary conse-

quence of the declaration of war ? 2d. Is there any legislative

act which authorizes such seizure and confiscation ?

Both these questions were answered in the negative by the

court, and although the reasoning of Chief Justice Mabshall,

who delivered the opinion, was directed to the questions here

stated, the principles of law which he has recognized as rules of

decision in cases of this nature, are believed to be sufficiently

broad to cover the case of vessels found in our ports at the

breaking out of war.

"Eespecting the power of government," say the court "no

doubt is entertained. That war gives to the sovereign full right

to take the persons and confiscate the property of the enemy,

wherever found, is conceded. The mitigations of this rigid rule,

which the humane and wise policy of modern times has intro

duced into practice, will more or less affect the exercise of this

right, but cannot impair the right itseE That remains undi-

minished, and when the sovereign authority shall choose t»

.
bring it into operation, the judicial department must give effect

to its will.

" Since, in this country, from the structure of our govern-

ment, proceedings to condemn the property of an enemy found

within our territory at the declaration of war, can be sustained

only upon the principle that they are instituted in execution of

some existing law, we are led to ask, is the declaration of war

such a law ? Does that declaration, by its own operation, so

vest the property of the enemy in the government as to support

proceedings for its seizure and confiscation, or does it vest only
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a right, the assertion of which depends on the will of the sove-

reign power ?

" The universal practice of forbearing to seize and confiscate

debts and credits, the principle universally received, that the

right to them revives on the restoration of peace, would seem to

prove that war is not an absolute confiscation of this property,

but simply confers the right of confiscation.

" Between debts contracted under the faith of laws, and prop-

erty acquired in the course of trade on the faith of the same

laws, reason draws no distinction. Athough, in practice, vessels,

with their cargoes, found in port at the declaration of war, may

have been seized, it is not believed that modern usage would

sanction the seizure of the goods of an enemy on land, which

were acquired in peace, in the course of trade. Such a proceed-

ing is rare, and would be deemed a harsh exercise of the rights

of war. But although the practice in this respect may not be

uniform, that circumstance does not essentially affect the ques-

tion. The inquiry is whether such property vests in the sove-

reign by the mere declaration of war, or remains subject to a

right of confiscation, the exercise of which depends on the

national will : and the rule which applies to one case, so far as

respects the operation of a declaration of war on the thing itself,

must apply to all others over which war gives an equal right.

The right of the sovereign to confiscate debts, being precisely

the same with the right to confiscate other property found in

the country ; the operation of a declaratipn of war on debts and

on other property found within the country, must be the same."

After quoting the authority of Vattel, that " the sovereign

can neither detain the persons nor the property of those subjects

of the enemy who are within his dominions at the time of the

declaration of war," the chief justice thus proceeds : " It is true

that this rule is, in terms, applied by Vattel to the property of

those only who are personally within the territory at the com-

mencement of hostilities ; but it applies equally to things in

action and things in possession ; and if war did, of itself, with-

out any further exercise of the sovereign will, vest property of

the enemy in the sovereign, his presence could not exempt it

from this operation of war. Nor can a reason be perceived for
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maintaining that the public faith is more entirely pledged for

the security of property trusted in the territory of the nation in

time of peace, if it be accompanied by its owner, than if it be

coniided to the care of others.

Chitty, after stating the general right of seizure, says :
" But

in strict justice, that right can take effect only on those possessions

of a belligerent which have come to the hands of his adversary

after the declaration of hostilities.".

On this authority the Supreme Court remark: " The modem
rule, then, would seem to be that tangible property, belonging

to an enemy, and found in the country at the commencement of

war, ought not to be immediately confiscated ; and in almost

every commercial treaty an article is inserted, stipulating for the

right to withdraw such property. This rule appears to be totally

incompatible with the idea that war does, of itself, vest the

property in the belligerent government. It may be considered

as the opinion of all who have written on the jus belli, that war

gives the right to confiscate, but does not, itself| confiscate the

property of the enemy ; and their rules go to the exercise of this

right.

" The constitution of the United States was framed at a time

when this rule, introduced by commerce, in favor of moderation

and humanity, was received throughout the civilized world. In

expounding that constitution, a construction ought not lightly

to be admitted which would give to a declaration of war an

effect in this country it does not possess elsewhere, and which

would fetter that exercise of entire discretion respecting enemy

property which may enable the government to apply to the

enemy the ruly that he applies to us. If we look to the consti-

tution itself, we find this general reasoning much strengthened

by the words of that instrument. That the declaration of war

has only the effect of placing two nations in a state of hostility,

of producing a state of war, of giving those rights which war

confers ; but not of operating, by its own force, any of those re-

sults, such as a transfer, which are usually produced by ulterior

measures of government, is fairly deducible from the enumera-

tion of powers which accompanies that of declarirg war.

" Congress shall have power"—" to declare war, grant letters of
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marque and reprisal, and make rules concerning captures on land

and water." It would be restraining this clause within narrower

limits than the words themselves import, to say that the power

to make rules concerning captures on land and water is to be

confined to captures which are ex-territorial. If it extends to

rules respecting enemy property found within the territory, then

we perceive an express grant to Congress of the power in' ques-

tion, as an independent substantive power, not included in that

of declaring war. The acts of Congress furnish many instances

of an opinion that the declaration of war does not, of itself,

authorize 'proceedings against the persons or property of the

enemy found at the time within the territory. War gives an

equal right over persons and property ; and if its declaration is

not considered as prescribing a law respecting the person of an

enemy found in our country, neither does it prescribe a law for

his property. The act concerning alien enemies, which confers

on the president very great discretionary powers respecting their

persons, affords a strong implication that he did not possess

those powers by virtue of the declaration of war."

The court then examine the acts of Congress relating to the

war with Great Britain, and especially that by which war was

declared with that country, and after quoting that portion which

authorizes the president to issue to private armed vessels letters

of marque and reprisal, it thus continues: " That reprisals may
be made on enemy property found within the United States at

the declaration of war, if such be the will of the nation, has

been admitted ; but it is not admitted that in the declaration of

war the nation has expressed its will to that effect. It cannot

be necessary to employ argument in showing that when the at-

torney for the United States institutes proceedings at law for

the confiscation of enemy property found on land, or floating in

one of our creeks, in the care and custody of one of our citizens,

he is not acting under the authority of letters of marque and re-

prisal, still less under the authority of such letters issued to a

private armed vessel."

It was urged in the case of Brown v. The United States, as

well as in the case now under consideration by the proctor for

the libelant, that in executing the laws of war the executive
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may seize and the courts condemn all property, wliicli, accordf

ing to the modern law of nations is subject to confiscation,

although it may require an act of the legislature to justify the

condemnation of that property,, which according to modem
usage, ought not to be confiscated. The language of the Chief

justice in answer to this argument is too strong and explicit to

be misunderstood.

"This argument," says he, "must assume for its basis the

position that modem usage constitutes a rule which acts directly

upon the thing itself by its own force, and not through the

sovereign power. This position is not allowed ; this usage is a

guide which the sovereign follows or abandons at his will. The

rule like other precepts of morality, of humanity, and even of

wisdom, is addressed to the judgment of the sovereign ; and

although it cannot be disregarded by him without obloquy, yet

it may be disregarded. This rule is in its nature flexible ; it is

subject to infinite modification. It is not an immutable rule of

law, but depends on political considerations which may con-

tinually vary. Commercial nations in the situation of the United

States, have always a considerable quantity of property in the

possession of their neighbors. When war breaks out, the ques-

tion, what shall be done with enemy property in our country?

is a question rather of policy than of law. The rule which we
apply to the property of our enemy, will be applied by him to

the property of our citizens. Like all other questions of pohcy,

it is proper for the consideration of a department which can

modify it at will ; not for the consideration of a department

which can pursue only the law as it is written. It is proper for

the consideration of the legislature, not of the executive or ju-

diciary. It appears to the court, that the power of confiscating

enemy property is in the legislature, and that the legislature has

not yet declared its will to confiscate property which was within

our own territory at the declaration of war."

I make no apology for the copious extracts I have taken from
this able and lucid opinion. As an exposition of the law, it is

obligatory upon the tribunal, and settles all the material points

of controversy in the case now under consideration. The re-

marks of the chief justice in exposing the want of authority m
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the district attorney toi file a libel under the law of Coagiess,

declaring war with Great Britain, apply with full fouce to the

libelant in the- present actioa.. The question how far a seizure

of enemy property found on land upon the declaratioin of war,

can be made without an act of GongiesSj has been determined

in terms too clear to leave any doubt on the mind of the court

;

and the rights of the owner to, the caa-go of the Juanita, are

fully established, even admitting that owner to be an enemy.

In respect to the vessel herself, l»ow in the port of New Orleans^

I consider the: reasoning of the court equally strong against the

claim of the libelant ; she is to all inteatsi aad purposes property

as much iw/rot-territorial, within the limits of the United: States,

as the cargo placed in store a few hundred' yards from the shore

where she is moored; and she can with no more reason be said

to be beyond the territorial limits of the United States, than' the

river upon whose waters she is; now floating.

It is not pretended that there is anything in the act of Con-

gress reeognizing the existence of war with Mexico, that confers

on this court the po#er to confiscate enemy property, found

within our terriit^jry upon the. dedaration of war ; and without

such power,, it is clea? this seizure cannot be maintained. But

it was contended by th&learned counsel of the libelant in his con-

eluding argument, that the decision of the Supreme Court of the

United States, in, the, case of Mrown v. The United i^akSy was

rendered at a period when the law of prize was new in that

court and its principles insiperfeotly understood ; and that the

rules therein recognized, are inconsistent with the principles laid

down in subsequent decisions, which enianated. from the same

high tribunal,, as well as the well established principles of the

practice of the high Court of Admiralty, in England. In the

course of my anxious investigation into the inerits. of this cause,

I have looked in vain for any rule or principle in the decisioaa

of the Supreme Court, suibsequent to that of Brown v. The

Unitsd, States^ which can justly be regarded as inconsistent with, or

in anywise militating against theirjudgment previously rendered

;

on the contrary, I find in ai decision by them subsequently ren-

dered, a distinct recognition and afBrl^ation of the principle?

which had been their guide in the case here relied on. That a
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different rule, so far as relates to vessels in port, prevailed in the

higli Court of Admiralty, in England, during tlie time the

bench was occupied by Sir William Scott, seems to be admitted

by the court, in the case of Brown, and must be evident to all

who have examined the opinion of that eminent judge, in the

case of The Bihecah, 1 Rob. 227, and id. 230 note a. Whether this^

difference arose from a strong inclination on the part of Sir

William Scott, in favor of captors, or a disposition on the part

of our supreme tribunal to adhere closely to the provisions of a

written constitution, and their forbearance to exercise power not

delegated by the legislative department of the government, it is

unnecessary for me to decide, but that the difference exists, is

beyond a doubt. " I respect Sir William Scott," says Chief

Justice Marshall, in delivering, not a dissenting, but a separate

opinion, in the case of The Venus, 8 Cranch's Rep. 299, "as

I do every truly great man, and I respect his decisions ; nor

should I depart from them on light grounds, but it is impossible

to consider them attentively, without perceiving that his mind

leans strongly in favor of captors. * * In a great maritime

country, depending on its navy for its glory and its safety, the

national bias is perhaps so entirely in this direction, that the

judge, without being conscious of the fact, must feel its influence.

However this may be, it is a fact of which I am fully convinced,

and on this account it appears to me to be the more proper to

investigate rigidly the principles on which his decisions have been

made, and not to extend them, where such extension may pro-

duce injustice."

The proctor of the libelant has also urged upon my attention

the dissenting opinion of Mr. Justice Stokt, in the case of

Brown v. The United States. Whatever may be my veneration for

the memory of that illustrious jurist, whatever may be my re-

spect for all that has emanated from his vigorous and com-

prehensive mind, and especially for the learning and ability he

has displayed in the opinion he delivered in the very case re-

ferred to, it is unnecessary for me to say that I cannot permit

his single dissenting opinion to operate as my guide in opposi-

tion to that of the majority of the court with Marshall at their

head.
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If the views of the court, conveyed in the lucid language of

the venerable chief justice, require any confirmation, it will be

found in the excellent Treatise of Wheaton on International

Law, p. 366. "As the property of the eneroy is in general

liable to seizure and confiscation as prize of war, it would seem

to follow as a consequence, that the property belonging to him

and found within the territory of the belligerent state, at the

commencement of hostilities, is liable to the same fate with his

other property, wheresoever situated. But there is a great di-

versity of opinion upon this subject among institutional writers,

and the tendency of modern usage between nations seems to be,

to exempt such property from the operations of war."

After a learned and able review of the opinion of Grotius,

Bynkershoek and Vattel, the writer concludes :
" It appears,

then, to be the modern rule of international usage, that property

of the enemy found within the territory of the belligerent state,

or debts due to his subjects by the government, or individuals,

at the commencement of hostilities, are not liable to be seized

and confiscated as prize of war. This rule is frequently enforced

by treaty stipulations, but unless it is thus enforced, it cannot be

considered an inflexible though an established rule. ' The rule,'

as it has been beautifully observed, ' like other precepts of

morality, of humanity, and even of wisdom, is addressed to the

judgment of the sovereign.. It is a guide which he follows or

abandons at his will ; and although it cannot be disregarded by
him without obloquy, yet it may be disregarded. It is not an

immutable rule of law, but depends on political considerations,

which may continually vary.' Among these considerations

is the conduct observed by the enemy ; if he confiscates prop-

erty found within his territory, or debts due to our subjects, on

the breaking out of war, it would certainly be just, and it may
under certain circumstances, be politic to retort upon his sub-

jects by a similar proceeding. This principle of reciprocity

operates in many cases of international law."

The opinion of the Supreme Court of the United States,, in

the case of Brown v. The United States, is afterwards referred to

and quoted at length as establishing the rule which prevails in

our own country. If a difierent lule had been subsequently
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presoribei 'by the court itself, it would bardly have escaped the

vigilant researches of the distinguished author.

For the reasons here given, I am clearly of opinion that the

vessel and cargo should both be restored ; and I do hereby

decree restitution accordingly, without the payment of costs.

Duncan N. Ingeaham et aZ. v. The Beig Natade.

District Court of the United States. Eastern District of Louisiana.

Siting as a Court of Prize

HON. THEO. H. MOCALEB, JUDGE.

1. By the usage of nations, and according to tlie principles of natural reason, it is

not lawful to carry anything to places blockaded and besieged.

2. The act of sailing with the intention of going to a bjpcltaded port, with a knowl-

edge of the blockade, is a violation of that blockade ^nd works » condemnation

'

of the ship.

3. Where vessels sail without a knowledge of the blockade, a notice is necessary.

The right to treat a vessel as an enemy, is founded on the attempt to enter, and

certainly this attempt must be made by a person knowing the fact.

4. The return of a vessel to a blockaded, port, after she has been warned off, affords

strong ground for presuming a criminal intent, and it is incumbent upon the mas-

ter to rebut the presumption and justify his conduct.

B. Where a want of water is alleged as the reason for returning to a blockaded port^

the evidence of the fact must be very clear and satisfactory, before it will be re-

ceived. The.testimony of the master and crew alone, unsustained by any cor-

roborating circumstances, would be lightly regarded.

6. But although the rule- of law is stringent in its nature, it does not exclude all

reasons based upon a want of water or provisions as a ground of justification. On

the contrary, a case of overruling necessity may arise from the danger of perishing

from &mine j and to contend against such a proposition, would be resisting the

plainest dictate? of humanity. It is, therefore, not the fact itself we are to reject,

but the suspicious evidence by which that fact is generally attempted to be

proven.

?. Where the eourt is satisfied that the re-appearance of a vessel off a bloolcaded

port, was caused by a want of water, restitution of vessel and caeo will be de-

creed.

8. If under all the circumstances, the court is satisfied that the cantors had reason-

able ground for supposing that a vessel once warned off, returned to the blockaded
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port, with the intention of violaiting the blockade, all costs and necessary ex-

penses will be allowed to the captors before the vessel is finally restored. These

costs and expenses will be paid by the master of the vessel, as the agent of her

owners. The master not being de^'Mrt the agent cff the owners of th6 cargo, the

latter are not to be held responsible for the conseqn'ences of his act.

T. J. Durant, United States district attorney, appeared for the

captors.

C. Eoseliits, for the claimants.

McCaleb, J.—The vessel against which the libel in this case

Was filed, was seized off the harbor of Vera Cruz, on the 30th

of August last, by the commander of the United States brig of

war Somers, belonging to the blockading squadron ' in the Gulf

of Mexico, and sent to this port for condemnation. She was

taken as a prize of war, upon the ground that she had violated

the blockade now rigidly enforced by our squadron against the

ports of Mexico.

From the evidence introduced on the part of the claimants, it

appears that the Nayade is owned by Solomon and Berrend

Eoosen, merchants and ship owners of the Hanseatic city of

Hamburg : that she sailed from Hamburg on the 5th of June

last for Vera Cruz, and arrived off that port on the 27th of Au-

gust. She was boarded by an officer from the brig Somers,

who informed the master that the ports of Mexico were in a state

of blockade, and that he must kave the coast. The boarding

officer before leaving the vessel, inquired of the master, if he

wanted anything, and received for answer that he wanted nothing.

The captain, in accordance with the suggestions of the boarding

officer, declared his intention to proceed to the port of Havana,

and set sail accordingly. He had sailed on his course for forty-

eight hours, when finding he had made only fifty miles, and the

vessel being then becalmed, he became alarmed lest his supply

of water, then reduced to about 250 gallons, would be insuffi-

cient, and determined to return to the squadron and obtain an

additional quantity, and at the same time get permission to land

his passengers, amounting to four men, who were on their way
to the mines of Mexico. He returned accordingly, and on the
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morning of the 30th of August, came in sight of the Somers

and sailed directly for her. When he arrived within hailing

distance, he asked permission to go aboard. Permission being

granted, when he got on board the Somers, he was informed that

he had been once warned off, and having returned, his vessel

would be taken possession of as a prize of war, for having vio-

lated the blockade. A prize master was, on the following day,

sent on board the Nayade, which was taken to (rreen Island,

where her passengers obtained permission to land, and an addi-

tional supply of water was put on board by Lieut. Berryman,

the prize master, under whose command the vessel proceeded to

this port. "Want of water is the excuse alleged by the master of

the Nayade for returning to the squadron, after being warned

away.

Under the order granted for taking additional proof, the tes-

timony of Lieut. Berryman was taken on behalf of the claimants.

He testified that he took charge of the Nayade as prize master,

on the 31st of August. The prize crew, and the number of the

crew of the Nayade, left on board, amounted in all to fifteen

men. They were sixteen days coming from Green Island to the

Balize. There were about one hundred gallons of drinkable

water on board when they reached the Balize. The Nayade is

a very indifferent sailer. They had little occasion to sail against

the wind. She is a poor vessel to sail against the wind. The

first five days after leaving Vera Cruz for New Orleans, she did

not make more than two hundred and fifty miles, in consequence

of light winds, and her very indifferent qualities for sailing un-

der such circumstances. When the witness was put in posses-

sion of the Nayade as prize master, he made inquiry but no ex-

amination in regard to the quantity of water on board. After

he took command, and until he reached New Orleans, the wind

was generally favorable, being from the south, and sometimes

from the westward. Such winds would have been fair for a

voyage to Havana.

The testimony, both on behalf of the libelants and claimants,

will be hereafter more particularly noticed, in examining the dif-

ferent questions of law growing out of the merits of the case.

It is urged on the part of the captors : First, that the alleged
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want of water does not present sucli a case of absolute and over-

powering necessity, as will justify tlie return of the Nayade to

the blockaded port, after shp received notice of the existence of

the blockade. Secondly, that the . master, after having been

asked by the boarding of&cer of the Somers, if he stood in need

of anything, and especially if he stood in need of water or pro-

visions, and answering that he needed nothing, was inexcusable

in returning three days afterwards to the squadron to take in a

supply of water. His alleged want of water was a mere pre-

text for returning to the blockaded port. Thirdly, that even

if the declaration that he was in want of water were true, the

captain of the Nayade has not shown that he could not go to

another port not blockaded.

On behalf of the claimants, it is contended that the want of

water, under the circumstances established by the evidence, pre-

sents such a case of absolute and overpowering necessity, as will,

in law, justify the conduct of the master. Secondly, that there

is no evidence which will authorize the court in coming to the

conclusion that any attempt was made to violate the blockade.

Thirdly, that under no circumstances can the cargo be held lia-

ble to confiscation, since it is clearly established by the evidence

that it is physically impossible that the blockade of the ports of

Mexico could have been known at Hamburg, at the time the

Nayade set out on her voyage ; and there being no evidence to

show that the master was the authorized agent of the owners of

the cargo, the interest of the latter cannot be affected by the at-

tempt of the master to enter the blockaded port, even if such

a,ttempt could be proved.

The principles of law applicable to trade with blockaded and

besieged places, are well understood, and universally recognized

by writers upon public law. It is well established " that by the

usage of nations, and according to the principles of natural rea-

son, it is not lawful to carry anything to places blockaded and

besieged. It is sufi&cient that there be a siege or blockade to

make it unlawful to carry anything, whether contraband or not,

to a place thus circumstanced
; for those who are within may be

compelled to surrender, not merely by the application of force,

but also by the want of provisions and other necessaries. If,

YOL. I. 24
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therefore, it shall be kwM 'to carry to them what they are is

need- of, the belligerent might thereby be compelled to raise the

fiiege or blockade, which would be. doing him aa injury, and,

therefore, would be unjust. And because it cannot be known

what articles the besieged may want, the law 'forbids in general

terms carrying anything to them; otherwise disputes and alter-

cations would arise, to which there would be no end." 3ynk-

ershoek Q. J. P.,'chap. 11, p. 82 ; Grotius de J. B. ae. P, lib.S,

cap. 1, § 5, no. 8 ; Wheaton's Law of Nations, 137.

With the clear and unequivoeal rece^ition iu favor of bellig

erents of the right of blockade as a ri^ht of war, let us inquire

what acts on the part of neutrals are regarded -es a violation of

th^t right, and under what circumstanees those acts may be ex-

cused. We shall of course refer only to such acts as have a di-

rect relevancy to the merits of the ease before'the court, and have

been brought to my notice by the authorities which have been

here cited in argument.

It is well established that the act of sailing with the intention

of going to a blockaded .port, with a knowledge of the blockade,

is a violation of that blockade, and works a condemnation of the

ship. If a ship engaged in the prosecution of her voyage, is ad-

vised of the existence of the blockade, and proceeds on hier

voyage to the port blockaded, she renders herself liable to cap-

ture and confiscation. " Where vessels sail without a knowledge
of the blockade," says Sir William Scott in the case of The
Columbia, 1 Eob. 156, "a notice is necessary; but if you can

affect them with a knowledge of that fact, a warning becomes an
idle ceremony, of no use, and therefore not to be required."

Again
;
the same eminent admiralty judge, in the same decision,

continues, " It is said also that the vessel had not arrived; that

the offence had not actually been committed, but rested in inten-

tion only. On this point I am clearly of opinion, that the sail-

ing with an intention of evading the blockade of the Texel, was a

beginning to execute that intention, and is to be taken as an

o«;er< aci! constituting the offence. From that moment the block- »

ade is fraudulently ihvaded." A relaxation of the rule here laid

down is found in the subsequent case of The Betsey, 1 Eob, 334,

decided by the same authority. It was naade in favor of an
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jS^meric^n shxp ^hieli had been taken for a voyage from Amerioa

ito Amsterdam, jaod 'pxoceeded against for an: intentional rbreaoh

of the blockade of Amsterdam. "I .bardly .think," says Sir

William Soott, "that there- is isufficient evidence to affect the

parties with ifraud. The,ship sailed when the owners were cer-

tainly informed,of ithe blockade ; but the distance of.their. country

is a 1 material, circumstance in theirifavgr. ;I certainly cannot ad-

snit that Americans are to;be .exempted from the common effect

-of a 'nGtification of a blockade, existing in Europe. But lAhink

it is/not unfeir to Bay,'that lying at such a distance, where they

cannot have constant information.of.the state of the blockade,

.whether it is continue or -relaxed, it is not unnatural that they

. sh(wild-.send their iShips , conjecturally upon the expectation of

finding the blockade broken.up after it had existed for a con-

siderable time."

••" Properly, .every direction to a blockaded port," says Jacob-

sen, inthis 'Lawsof .'the'Sea,''page 103, "with a knowledge of

the blockade, works a condemnation of the ship. Single excep-

tions are made of vpssels .from Amerioa, who were permitted to

inform themselves of 'the continuance of a notified blockade off

the port of destination. ; however, it is very doubtful whether

:the exceptions from- the .rule will be longer indulged, as Sir

William Scott observed that it would i be more pertinent to

obtain information in sailing' through the channel, or other pas-

sing opportunity."

fBy an edict of
.
the States-General of Holland, as far back as

1,630, relative to the blockade of the ports of Holland, it was or-

"dered that the vessels and goods of neutrals which should be

found going in or coming out of the said ports, although they

should be found at a distance from them, should be confiscated,

unless they should voluntarily, before coming in sight of or being

chased by the Dutch ships of war, change their intention, while

the thing was yet undone, and alter their coilrse. Bynkershoek,

in commenting -upon- this part of' the decree, defends the reason-

ableness of the provision, which affects vessels found so near to

ike blockaded ports as to show beyond a doubt that they were en-

.'deovoring to run into them, upon the ground of legal presump-

tion, with the exception of. extreme and. well proved .necessity.
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Wheaton's Elements of International Law, 547. And Sir Wil-
liam Scott, in the case of The Neutralitet, 6 Rob. 35, a vessel

found, not in port, hut only near to it, held that if the belligerent

party had a right to impose a blockade, it must be justified in

the necessary means of enforcing that right. And if a vessel

could, under pretence of going farther, approach, cy pres, close

up to the blockaded port, so as to be enabled to slip in without

obstruction, it would be impossible that any blockade could be

maintained. " It would, I think," said he, " be no unfair rule

of evidence to hold as a presumption dejure, thafshe goes there

with an intention of breaking the blockade ; and if such an in-

ference may possibly operate with severity in particular cases,

where the parties are innocent in their intentions, it is a severity

.

necessarily -connected with the rules of evidence, and effectual

to the exercise of the right of war."

Having thus presented the authorities drawn for the most part

from the other side of the Atlantic, I will now turn to the opin-

ion of the Supreme Court of the United States in the case of

Fitzsimmons v. The Newport Insurance Company, 4 Cranch, 200,

delivered by Chief Justice Maeshall. In answer to the ques-

tion, " is the intention to enter a blockaded port (evidenced by

no fact whatever), a breach of the blockade ?" the court says

:

" This question is to be decided by a reference to the law of na-

tions and the treaty between the United States and Great Britain."

Vattel, Vol. Ill, § 177, says :
" All commerce is entirely prohib-

ited with a besieged town. H I lay siege to a place, or only form

the blockade, I have a right to hinder any one from entering,

and to treat as an enemy, whoever attempts to enter the place, or

carry anything to the besieged without my leave."

The right to treat the vesscil as an enemy is declared by Yattel

to be founded on the attempt to enter, and certainly the attempt

must be made by a person knowing the fact.

But tKis subject has been precisely regulated by the treaty be-

tween the United States and Great Britain, which was in force

when this condemnation took place. That treaty contains the

following clause

:

" And whet-eas, it frequently happens that vessels sail for a

port or place belonging to an enemy, without knowing that the
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same is either beseiged, blockaded or invested ; it is agreed that

every vessel may be turned away from such port or place, but

she shall not be detained, nor her cargo, if not contraband, be

confiscated, unless after notice she shall again attempt to enter ;

but she shall be permitted to go to any other port or place she

may think proper."

*' This treaty is conceived to be a correct exposition of the

law of nations ; certainly it is admitted by the parties to it, as

between themselves, to be a correct exposition of that law, or to

constitute a rule in the place of it.

" Neither the law of nations nor the treaty admits of the con-

demnation of a vessel for the intention to enter a blockaded port,

. unconnected with any fact. Sailing tor a blockaded port, know-

ing it to be blockaded, has been in some English cases construed

into an attempt to enter that port, and has therefore been ad-

judged a breach of the blockade from the departure of the ves-

sel. Without giving any opinion on that point, it may be ob-

served, that in such cases, the fact of sailing is coupled with the

intention, and the'sentence of condemnation is founded on an ac-

tual breach of blockade."

"It cannot be necessary to state that testimony which would
amount to evidence of a second attempt—lingering about the

place, as if watching for an opportunity to sail into it, or the

single circumstance of not making for some other port, or possi-

bly obstinate and determined declaration of a resolution to break

the blockade, might be evidence of an attempt, after warning,

to enter a blockaded port. But whether these circumstances, or

others, may or may not amount to evidence of the offence, the

offence itself, in attempting again to enter, and ' unless after notice,

she shall again attempt to enter,' the two nations expressly stipu-

late that she shall not be detained, nor her cargo, if not contra-

band, be confiscated. It would seem as if, aware of the exces-

ses which might be justified, by converting intention into offence,

the American negotiator had required the union of fact with the

intention, to constitute a breach of blockade."

These authorities present clearly the principles which are to

be my guide in coming to a satisfactory conclusion. I am now
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to inquii'e how far they affect the case before the court upoii the*

evidence adduced.

It is clear that iftie master of the' N^^dte, ilp to the raoment

he was warned awajf, did nothiiig in violation of law. He sailed

from Hamhurg in utter igribl-anbe of the 6xistence of the blocfe-

ade. The proclamation of Commodore Conner, dedaring the

blockade, is dated the 14th of May last,- and the' Nayadie cdin-

menced her voyage on the 5th' of June following; It wds there*

fore physically impossible thsti her master or ownel* could have

known of the existence of the blockade at the time of her de-

parture from Hamburg. From the^ testimony of her master and

crew, which is all that we have on this point, they received in-

formation of it fot the 6rs% time froni' the boarding officei* of

the Somers. The violation of the blockade, then (if there has

been a violation at all), vfas oommitted' by the master in return-

ing to the Somers after she was warned off. Thte' fact of return-

ing would afford strong ground for presuming a criminal- intent^

and it is incumbent ttpon the master to rebii-t the presumptiott

and justify his conduct. We have alreaidy seen- that the alleged

cause for returning was a want of water. This is a reason which

has been oSteimonly given by mastelfe of vessels who' have sought

to justify themselves in entering st blockaded- pca% and the evi-

dence of the fact must be very clear and siatisfaotory belbre it

will be admitted. The teStinioinly of the master and crew alone,

tmsustained by any corrobota-ting eircumstaaeesj wo^d be lightly

received. " It is usual," says Sir William Scott in the case

of The Hurtige Ham, 2 Bob. 124, " to set up the want of wate*

and provisions as an excuse ; tad if I was to admit pretences of

this sort, a blockade would be nothing more than an idle cere-

mony. Such pretences are, in the first instatee, extremely dis^

credited on two grounds j that the fact is strongly against ihem,

and that the explanation is alwaf^s dubioilisi and liablei to the

imlputiition of coming from an interested quarter. I am. not

deaf to the fair pretences of human testi'miMiy,- but at the same

time I cannot shut iriy sertsBs agftitist the ordinary course ©f hu*

man conduct. I will not say that cases of necessity may not

dccur, that would afford a sufficient justifieatioH; and; I add,

that if the party can show that they were under any great neces-
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sity, and that for fpup or fivei days before) tkey could get into no

other port but the Texel, I would certainly admit such an ex-

cuse so supported. But if they caanot do this, and unless it is

proved, that in coming up, the channel there was no other port,

either English or French,, but th& interdicted port of Amsterdam

into which they could put, I shall reject th&, apology."

Again ; in the case of The Fortuna, 5 Eob. 27, he says :
" The

want of provisions is an excuse which will not, on light grounds,

be received, because an excuse, to be admissible, must show an

imperative and overruling compulsion to enter the particular port

under blockade,, which can scarcely be said in any. instance of

mere want of provisions. It may induce the master to seek a

neighboring port, but it can hardly ever force a person to resort

exclusively to the blockaded port."

These decisions show the caution with which such excuses

should be received, and they evidently require that the fact

should be presented to the court sustained by other evidence

than the mere declarations of thie master and crew. But although

the. rule laid down by Sir William Sootti is stringent in its

nature, I do not understand that it totally excludes all reasons

based upon a want of water or provisions, as grounds of justifi-

cation. On the contrary, I distinctly understand the eminent

judge to convey the idea, that a, ease of absolute and overruling

necessity may arise from the danger of perishing from famine.

To contend for a moment against su.ch a proposition would be

resisting the plainest dictates of humanity. It is therefore not

the fact itself we are to reject, but the suspicious evidence by

which that fact is generally attempted to be proved. In the

present case we are not to be governed by the testimony of the

master and crew alone in ascertaining how fa'r the alleged want of

water was founded upon reality. There are certain facts material

to a correct conclusion, which are satisfactorily established by

the tes.timony of the prize master and boarding officer of the

Somers, and which in my opinion, rebut the presumption that

the master of the Nayade in returning to the station occupied by

the squadron, had any intention of entering the harbor of Vera

Cruz. The testimony of Lieutenant Berryman proves the Nay-

ade to be a bad sailer; that she was sixteen days in performing



876 DISTRICT COURT OF THE UNITED STATES.

The Brig Nayade. Prize ease.

the voyasre from Green Island to the Balize, a distance of about

eight hundred miles. "When the witness took charge of her as

prize master, on the 31st of Augiist, he put on board 240 gallons

of water, in addition to about the same quantity, supposed to be

then in the casks ; and yet there remained only about 100 gal-

lons when the brig arrived at the Balize. The testimony of her

master and crew shows that on the second day after they set sail

for Havana, she had made only about fifty miles: that on the

28th she was becalmed : that it was extremely warm, and there

was a strong southwardly current. The distance from Vera

Cruz to Havana is about one thousand miles, and fears were

entertained that the current would take the vessel too far south,

and that she might be taken by another vessel of war. Fears

were also entertained that the water would give out before the

vessel could reach Havana, as the quantity on board was on the

29th of September about 250 gallons.

When I take into consideration the bad qualities of the vessel,

I see nothing unreasonable in this statement, and nothing un-

reasonable or criminal in the determination of the captain to

seek a supply of water from the squadron—the nearest accessible

source from which it could be obtained. Is there anything in

his subsequent conduct which will justify the conclusion that

he returned for the purpose of attempting to enter the harbor of

Vera Cruz ? His own testimony, which is substantially corrob-

orated by that of the mate and carpenter, shows that he steered

back until the evening of the 29th, when he came in sight of

land. He shortened sail that he might not get close into the

shore. His object was not to go through the blockading squad-

ron, but to approach the Somers to ask for water. He perceived

the Somers at daybreak, on the morning of the 30th of August.

Just after broad daylight, he perceived that it was the same

vessel that had warned them off, which thev did not know when

they first saw her. He then steered directly for the Somers, and

when he got near her he lowered his boat overboard and asked

permission to go on board of her. Permission being granted, he

repaired on board and asked the captain of the Somers to give

him some water and take off his passengers, as he was afraid of

having a long passage to Havana, and of not having water
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enough. The captain of theSomers answered that he would put

a prize master on board of the Nayade and, make a prize of her.

This testimony, which unsupported, the court would feel itself

bound to receive with great caution, is in all matisrial points cor-

roborated by the testimony of Mr. Hynson, the boarding officer

of the Somers. He says: "The Nayade, after having been

warned off, was next seen on the morning of the 30th of August.

She was then not far from the position she held on the 27th, be-

ing a little farther to the southward. When first discovered on

the 30th, deponent could not determine what course she was

pursuing; she seemed to be standing off and on. "When they

made her out, they saw she was heading to the south, towards

the Somers, which was also towards the harbor of Vera Cruz."

Upon cross-exaniiination he states that " as the Somers in beat-

ing, bore off from the land, the Nayade changed her course so

as to head continually towards the Somers ; while her course

into the harbor of Vera Cruz would have been in the direction

she was making when first discovered. The Nayade had a boat

out some time before she came up to the Somers. The captain

of the Nayade hailed and inquired if he might come on board

the Somers. Permission was given and the captain came on

board, and stated that he wanted to land his passengers, that

he had been detained on the coast by light winds, and was in

want of water, as he feared that he had not enough to take him
to Havana.

There is certainly nothing in the evidence which authorizes the

belief that any fraudulent intention was entertained of entering

the harbor of Vera Cruz. It would be difficult for the court to

presume a fraudulent purpose on the part of the master of the

Nayade when it is assured that instead of attempting to run
in under cover of the night, he kept his vessel '' standing off and

on " until he discovered the Somers, and then " as the Somers,

in beating, bore off from the land, he changed his course so as to

head continually toward the Somers." The conviction thus

forced upon my mind is that the alleged want of water was not

a mere pretence but a reality, which presented a case ( in the lan-

guage of Sir WiLLAM SooTT ) " of Overruling compulsion," not

certainly to run into the harbor of Vera Cruz, but to return to
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tRe squadron. Betng convinced tlat his imteniians -were hoaest^

Jean see no reasons wiy I shonH now say tkat. la*; should hmet

eteered for another port than, the; one blockaded in order to avoid

even tlae semblance of a criminal intenl^. especially whea ift

iis shown that he had started' for another port and was compelled

to return. The general' rule laid down fey Sir William Scots?

on this point, is one which I have no hesitation in dedaring

should be applied in all cases in which fects aare not adduced to

rebut tbe presumption of guilt. There are. exceptioaa to all

general ruTeSj and no court can disr^ard the paxticular- facts

which create the exceptions,, upon the pliea of sustaining' a. gen-

eral principle. Compare the evidence in this; case with thafe

which governed the court in tbe- case of Tha HwrtigBi Mmm^ 2

fi'ob. 124, and the distinction' will be manifesto The latter was a

Danish ship taken in the act of entering the Texel,. and thereforei

there was no doubt, as to her real' intention. In the case of the

Fortuna, the excuse was' want of water' and strong westerly

winds. The general principle contended for here was recog^

nized, but the court admitted evidence to sbow that she was

forced in by the winds, and afiserward released ker. And can it.

be doubted that i^ in point of fact, she had been driven in by
actual want of provisions, she would also have been released ?

In most of the cases of condemnation for a violation of blockade

decided by Sir Williamt Scoot, the offences were committed oa

the coast of Europe, where the seaport towns were numerous^

and ample opportunities were afforded to vessels suffering for

want of water and provisions, to run in and procure supplies.

The rule laid down by Sir Williamt Scott pe(juiring them

to go to some other port than the one blockaded, could seldom

be attended with any severity. It will readily be perceived

that its rigid enforcement in cases arising on the Gulf of Mexico,,

where the ports are comparatively few and far separated, might

sometimes be accompanied with disastrous consequences. I

would not be understood, for a moanent, as saying anything in

derogation of the rule. I believe it to be salutary in its naturej

and absolutely necessary for the effectual maintenance of aE

blockades j and I have no hesitation in declaring that it will be

rigidly adhered to in this court on all proper occasions. Bu.t ia
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a- case.' wher© it is satisfactorily shown- that no attampt was made
to enter the'blockaded gior4;- wheine, from- the- evidence^ it wotdiij

be diffioult to presume tiiat any intention to do so was enter-

tained j where the vessel was not found, in the language of

Bynkershoek,. " so near the blockaded- port as. to show,, beyond a

douU, that she was endeavoring ty run into it^"—for she came

up to th-e Somers thirty miles from the harbor of Yera Ci:uz—

I

can see no reason for its enforcement. The reason for going to

the harbor of Havana waS' such as would, doubtless, haye in-

fiuencedi any man under similar circumstances. The captain-

was well acquainted with the harbor, which he could enter with-

©n't a. pilot ; and he was, besides,, adivised to go there by the

boarding officer of the Somersy Mr. Hynson, who informed hinn

that another _Hamburg vessel,! the Julius,) which- had been

waraed off, had gone thither: The master of the Nayade did

not pretend that> at the time he returned to the Somers,, he was

in immediate want of water. But when the progress of lus

vessel was resisted by the opposing current, and when, on ac-

count of ealm$„ he made no progress, at all,, he naturally b.e,cam#

alarmed lest his supply would be insufficient for the voyage to

Havana, Still,i the case of overruling necessity existed; for

whether it was immediate or remote,, if it was plain, that it must
inevitably prove hazardous to, continue, the, voyage, he is- more
to be commiended for providing against the danger which threatf

ened, while it was in his power to do so, than to proceed, in the

face of danger, against his, convictions, and thus peril the lives

of his crew,, ajadj, Gansequently^, the safety of a lajgie and valuatl©

cargo.

The proctor of the captors hasi eomtendied that, the pretended

want of water was improbable, as appeaisi by the testimony of

the master of the Kayade himself. The evidence of the crew
of the Nayade shows that they left.Hamburg with 1,440 gallons

of water, and th-at when they iceturned to the Somera they had
240 gallons remaining. To this, quantity lieutenant Berryman,
the prize master, added 240 more; making in all 480 gallon^
with which the vessel set sail fox Kew Orleans. On her arrival

at the Balize, there were remaining on hoard 100 gallons ; show-
ing a consumption of 380 gallons ia sixteen days,, the time re-
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quired to perform the voyage from Green Island to the Balize.

Upon this statement of facts, the proctor of the captors argued

(and certainly with irresistible force, taking this statement as

true), that on the voyage from Hamburg to Vera Cruz, lasting,

as it did, eightyseven days, the Nayade -would have required

2,088 gallons instead of 1,440. Notwithstanding the declaration

of the captain of the Nayade that no more water was used than

was really required on the voyage from Green Island to the Ba-

lize, I am perfectly well satisfied that he was mistaken, either in

his statement of .the quantity consumed, or of the quantity

which he had on board when the prize master ordered an addi-

tional quantity. I considered it my duty to take further evi-

dence on this point, and am fully satisfied, from the concurrent

testimony of several experienced commanders of vessels now in

this port, that a gallon a day would be a liberal allowance for

each man on board of a ship. The consumption of twenty-four

gallons per day by sixteen men was therefore extravagant, and

the only way it could have taken place was through carelessness.

Either it was uselessly wasted, or there is a mistake on the part

of the witnesses as to the actual quantity on board. That this

mistake may have been innocently committed, I have no reason

to doubt. None of the witnesses pretend that any measurement

was made, and Lieutenant Berryman says that he made inquiry,

but no examination, in regard to the quantity on board when

he took charge of the vessel as prize master. But I am con-

firmed in the opinion that the witnesses were mistaken, by the

fact, which I have fully ascertained by actual measurement, that

they were also mistaken in their statement of the number of

gallons they had on board when they set sail from Hamburg-
The number of gallons which the casks contained was 1,648,

instead of 1,440 ; and taking as true, or nearly true—for it is

evident that there was no accurate information on the subject-

that the Nayade had on board 240 gallons when she was boarded

the second time from the Somers, we find that each person had

in the voyage consumed about one gallon and a fiflh, which,

though a liberal, is not an unreasonable or extravagant allow-

ance, when we take into consideration the sultry season of the

year when the voyage was performed.
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There is another fact I have ascertained by actual measure-

ment, which will serve to show the want of accurate information

pn the part of the witnesses, and the consequent danger there

would be in being guided implicitly by statements which are

made upon supposition alone.. The mate gives the number of

casks on board the Nayade, and states that the large casks will

contain about 100 gallons each. The report of the city guager

made from actual measurement, shows the sizes to be as follows :

one of 150, two of 142, three of 117, one of 138, two of

115, one of 108, one of 121, one of 110, one of sixty-two, and

one of thjrty-four. This ignorance on the part of officers in-

trusted -with the care of persons and property on a long voyage,

is by no means commendable; but I do not allude" to it for the

purpose of imputing to them a criminality of design in making

their statements. They do not profess to be accurately informed,

and 'their ignorance under the circumstances cannot be called

dishonesty. The most essential fact to be ascertained after all

is, was there a want of a sufficient quantity of water on the

Nayade to take her to Havana ? As I have before intimated, I

am satisfied tha-t on this point the apprehensions of her master

and crew were well founded. That these apprehensions were

shared in to a certain extent by Lieutenant Berryman himself, is

evident from the fact that he ordered an additional supply ; and'

this precaution on his part was justified by the fact that on the

arrival of the vessel at the Balize there were remaining on board

only 100 gallons. Although I am satisfied that more was used than

was actually necessary, it is yet quite clear that without the ad-

ditional quantity put on board by the prize master, there would

not have been sufficient for the voyage ; and if there was not

sufficient for the voyage to this port, it is perfectly manifest that

there could not have been sufficient for the voyage to Havana,

at least 200 miles further.

After a calm and deliberate consideration of all the facts of

this case, I am satisfied that the return of the Nayade was

prompted by no fraudulent design on,the part of her master to

violate the blockade, but the circumstances under which he was

warned away devolve upon the court a duty to the captors

which must now be discharged. The evidence is perfectly clear
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that tiie master was distinctly i asked by tlie bparding officer of

the Somers if he stood ,ifl need af provisions or water, and he

replied that he wanted nothing. His return and demand for

water three days afterwards, naturaUy created surprise and dis-

trust on the part'of the captors,.and justified tjie course .they

pursued. The ma3ter,Qf the Nayade ,has expliained his. conduct

by saying that the reason he did not ;acGept the offer of water

made him on the 27th by the boarding officer, was that that gen-

tleman remained on board the Nayade only fifteen minutes, and

told . so many things .about the blockade, that he (the master),
_,

this being his fist voyage>as<^ptain, was so bewildered that he

did not take timcitoirefleet or examine, but was desirous of get-

ting off as soon as ; possible. rBesides, the wind was at that time

favorable for a voyage to Havana. The boarding officer, Mr.

Hynson, also testifies that the captain, ,when warned off, seemed

undeeided what to do and was very much confused. Now,

without taking upon myself to decide .hovv ifersuch embarrass-

ment and confusion are jnconsLstent.with that self-possession and

decision of character which .shoiildialways signalize.the conduct

of a commander' of a vessel, but giving to this master all the

benefit of his explanation, and believing, as I do, that his con-

fusion, arose&om having his long and tedious voyage suddenly

broken up at the very moment when he believed it was to ter-

minate, and by the consequent loss and disappointment to

which not only he but the owners of the large and valuable

•cargo were about to be subjected, it is yet clear that his pri-

vate feelings, however honest, could not be taken as the crite-

rion by which the captors were to regulate their public conduct.

It was not their duty to institute an- examination into all the facts

and circumstances connected with the re-appearance of the vessel

near the statio-n occupied by the blockading squadron. The case

was prima fxcie one which justifies their conduct ; , and although

I feel bound to order the vessel and cargo to be delivered! up, I

shall order the costs > of tliis action and the expenses actually

incurred by theeaiptors in bringing the vessel to this port, to be

first paid by the captain, las agent of the owners. - Upon the prin-

ciple repeatedly recognized by Sir William Sooi^, Nie.Imem,

"8 Sob. 170, and The 'Adonis, 5 Rob.;-228, lam satisfied that : the
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owners of the cargo cannot properly te held liable for tliese

costs and expenses. The master is. not. c^ejMre their agent, unless

so specially constituted by them, and they are not to be held

responsible for the consequenees of his acts.

I therefore decree restitution upon the condition here pre-

scribed.

The United States v. The Cargo of The Schooner El
Telegeafo.

District Court of the Urdted States. Eastern District of Louisiana.

Silting as a Gourt ofPrize.

HON. THEO. H. MOOALEB, JUDGE.

1. A person residing in the enemy- country, longi enough to acquire: a domicil there,

is subjected to all the disabihties of an enemy, so far as it relates to his properfy.

2. A.vessel sailing under the flag of the enemy, la considered as enemy property,

and is liable to confiscation jweielM.

3. Upon the bresHiiirg oat of war between the United States and the republic of

Mexico, the province lOr department' of -Tueiitau, belonging to Mexico, haying

assumed a . flag of hsr - own, = and. >haT.iiig ^manifested : a : determination to remain

neutral, a special order was, issued |)y the, president of the United States, exempt-

ing her citizens from the operation of the laws of war. Under such circumstances

no citizen or resident Of Yucatan, coiild with 'impunity violate her neutrality by

assuming, for the purposes of trade, the flag of the enemy.

4. It isa principlcof-the laiwiof prizp, as recognized by the Supreme Court of the

United State3,T9 Cranoh, 388, that the two masuns of "free ships, free goods," and

" enemy ships, enemy goods," are not necessarily connected. The primitive law,

' independently of international compact, rests on the simple principle, that war

gives a right to capture the goods of an enemy, but gives no right to capture the

goods of a friend. The neutral flag constitutes no. protection to an enemy's prop-

erty, and the belligerent flag communicates no hostile character to neutral

property.

5. From the foregoing principle, it follows, that a distinction may be dra-wn between
' the vessel sailing under the flag of the enemy and her cargo belonging to a neu-

tral ; but if it appear that the neutral has by his residence in the enemy country,

. .acquired a domicil there, his property will be considered as enemy property.

6. -The court will refuse an application for fiirther proo^ where the claim and test

afSdavit of the claimant are utterly at variance with his answers to the standing

' interrogatories.
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T. The greatest solemnity Is attached to examinations m preparaiorio. The stand-

ing interrogatories are of a searching character, and well eaJculated to elicit truth

and detect fraud; and the reasons must be cogent indeed, that would induce the

court to deviate from the established practice, and permit a claimant by further

proo^ to contradict his own declarations, made under the solemmily of an oath,

touching a fact so important as domicil or national character.

Mr. Durant, United States district attorney.

Messrs. Clarke & Stewart, proctors for the captora.

Mr. Souk, for tte claimant.

McCaleb, J.—The vessel containing the property which is

now the subject of contest, was captured by the United States

steamship Mississippi, under the command of Commodore Perry,

on the 21st of October last, about thirty-five miles from the bar

of the Tobasco river. She was taken as enemy property and

as such condemned by a judgment of fhis court, as prize of war

to "the captors.

A claim has been entered for the cargo by one Antonio Gual,

who declares himself the owner of everything found on board,

except a few articles of little value which were the property of

the master. I Avill briefly advert to the evidence upon which

the condemnation of the vessel was pronounced, and then pro-

ceed to inquire how far I am permitted to draw a distinction in

favor of the cargo.

The deposition of the master in answer to the standing inter-

rogatories, shows that the schooner "sailed under Mexican colors

and had none other on board. He was appointed to the com-

mand of the vessel by John Graham, at Campeachy, on the

2d of October last ; Graham was owner of the vessel when
she was seized ; the deponent knows this because Graham told

him so ; the said owner is an Englishman, and is a brother-in-law

of Mr. McGregor, the American consul at Campeachy; he

resides with his family in Campeachy, but deponent does not

know how long he has resided there ; nor does he know how
long said owner has been in possession of the vessel, nor from

whom he purchased her. He thinks the said owner came from
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England to Campeachy, and that lie is an English subject." In

answer to the thirty-second interrogatory, the deponent declares

that "as to the property of the Telegrafo," she stands in the

name of Alexandre Perez, who is a Mexican citizen, but really

belongs to John Graham, who being an Englishman, cannot

hold her in his own name.

The deposition of Antonio Gual, the claimant of the cargo,

shows that a commercial house in Campeachy, composed of John

Graham and Jose Calome, is the owner of the Telegrafo, though

she stands in the name of some other person whose name de-

ponent cannot recollect. He knows that the persons here named

were the owners, by documents which he has seen. The said

owners were born, the former in England, and the latter in

Campeachy. They now reside in Campeachy. Deponent never

knew of them in any other place ; they have been in possession

of the vessel a long time ; they purchased her from one Ramirez
;

the only sale he knows of, is that from Ramirez to Graham &
Calome. He does not know what was the consideration of the

sale, nor whether the same was paid, nor any security given.

He thinks that said bill of sale transferred the vessel to an in-

dividual whose name is .unknown to the deponent, but that

Graham & Calome are, and were the true owners. He believes

that the vessel, if restored, will belong to Graham & Calome,

and none others.

The certificate of John F. McGregor, styling himself United

States consul at Campeachy, shows that " the Mexican schooner

Telegrafo is owned by Don Alexandre Perez, a citizen of Cam-

peachy." The papers of the schooner show her to be a vessel

of the department of Yucatan, in the republic of Mexico.

I .have not considered it necessary to determine whether the

ownership of the vessel be in Graham & Calome, or in Perez,

the Mexican citizen ; for whether it be in the one or the other,

the evidence shows enough to authorize a condemnation. If

this question were important, I should undoubtedly feel myself

bound by the register or bill of sale which fixes the ownership

in Perez. But the residence of Graham & Calome, the latter

being a citizen of Campeachy, places them in the situation of

enemies. Whatever exemption from the laws of war might be

Vol. I. 25
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pleaded in favor of Yucatan vessels, it is clear that the condQct

of the Q-WTiers has not been suoh as to authorize the court 'to

draw any distinction between them and other citizens of Mexico

residing in any other part of the republic. It has been proved

before this court, that Yucatan had a flag of her own. Had this

vessel been found sailing under it at the time of her capture,

there would be some ground for supposing that the owners were

adhering to that state of neutrality, which the executive depart-

ment of the government was led to believe would be observed

by Yucatan, and which was, on the breaking out of the war,

declared in a circular of the secretary of the treasury, to be the

ground of extending to the ports of that country, privileges

which, by the laws of war, were necessarily forbidden to the

other ports of the republic of Mexico. But the concurrent tes-

timony of the master and crew shows that she sailed under

Mexican colors, and had no other colors on board ; thus openly

claiming the protection ofthe flag of the enemy, and boldly setting

at defiance the American squadron now blockading the ports of

Mexico. The conduct of this vessel can be regarded in no otter

light, than as an open and flagrant violation of the very condi-

tion upon which our government extended the privileges to

which I have alluded, to the ports of Yucatan ; and may he re-

garded as among the many instances of bad faith on the part of

citizens of that particular department, which prompted the ex-

ecutive department of our government to revoke the order con-

tained in the circular of the secretary of the treasury, and to

place her in the same attitude occupied by other portions of

Mexico. The facts of the case thus presented, are not such as

to authorize me to regard the vessel in any other light than as

enemy property, and therefore liable to condemnation.

I will now consider the claim which has been asserted to the

cargo. It is a well settled principle of the law of prize, as re-

cognized by the Supreme Court of the United States, in the case

of The Nereide, 9 Cranch, 388, that the two maxims of free ships,

free goods, and enemy ships, enemy goods, are not necessarily

connected. " The primitive law," says Mr. Wheaton (Interna-

tional Law, 480), "independently of international compact, rests

on the simple principle that war gives a right to capture the goods
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of an enemy, but gives no riglit to capture the goods of a friend.

The neutral flag constitutes no protection to an enemy's prpperty,

and the belligerent flag communicates no hostile character to

neutral property." Let us then inquire how far the national

character of the claimant in this case, as established by the evi-

dence, will authorize the court to consider the cargo as neutral

property. In answer to the standing interrogatories, the claim-

ant himself declares, that " he was born in Spain. For the last

seven years he has lived in Campeachy. He now lives in 0am-

peachy, and has lived there twenty years. He belongs to the

Yucatan government, originally belonged to Spain. He is not

married. His brother and nephews live in Campeachy."

It is unnecessary to look beyond his own declaration, for evi-

dence to establish his national character, or such a domicil in

the enemy's country, as will authorize the court to invest him

with a national character, different from that which attached to

the place of his birth. The claimant, by his own showing, though

born a Spaniard, has, by his long residence in the enemy's country,

acquired a domicil, which, by the laws of war, and for all the pur-

poses of this lib^l, subject him to all the disabilities of an enemy.

By his own showing, he was, at the time of the shipment of the

cargo, fully cognizant of the fraudulent design on the part of

those whom he considered the real owners of the vessel, to con-

ceal their ownership by a simulated sale t« an individual whose

name he did not recollect, but which is proven by the master

to be Perez, a Mexican citizen. And whether the property of

the vessel was really in Perez, or in Graham and Calome, he

knew or was bound to know, that the birth place of one of the

partners, and the acquired domicil of the other, invested both of

them with the character of enemies, and consequently was fully

aware when he sailed with his cargo on the Telegrafo, he was

sailing in an enemy's vessel. We have, then, here presented a

case of an enemy shipper, embarking with his property on board

of an enemy vessel.. "In general, and unless under special

circumstances," says Mr.Wheaton (International Law, 390), " the

character of ships depends on the material character of the owner

as ascertained by his domicil ; but if a vessel is navigating un-

der the flag and pass of a foreign country, she is to be considered
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as bearing the national character of the country under whose flag

she sails ; she makes a part of its navigation, and is in every re-

spect liable to be considered as a vessel of -the country ; for ships

have a peculiar character impressed upon them by the special

nature of their documents, and are always held to the character

with which they are so invested, to the exclusion of any claims

of interest which persons resident in neutral countries, may ac-

tually have in them. But where the cargo is laden on board in

time of peace, and documented as foreign property in the same

manner with the ship, with the view of avoiding alien duties,

the sailing under the foreign flag and pass, is not held conclu-

sive as to the cargo A distinction is made between the ship,

which is held bound by the character imposed upon it by the

authority of the government, from which aU the documents is-

sue, and the goods, whose character has no such dependence

upon the authority of the state. In time of war, a more strict

principle may be necessary ; but where the transaction takes

place in peace, and without atiy expectation of war, the cargo

is not to be involved in the condemnation of the vessel, which,

under these circumstances, is considered as incorporated into the

navigation of that country whose flag and pass she bears."

It is unnecessary to apply the principle sustained by this high

authority, with the same strictness therein required, to justify a

condemnation of this'cargo. Is is clearly shown to be the prop-

erty of the enemy shipped in time of war on board of an enemy
vessel, sailing under the enemy flag. I shall not stop to inquire

whether there may not hereafter be a reason for the equitable

interposition of the executive to be drawn from the fact, that

at the date of the capture, the order contained in the circular from
the treasury department, exempting the ports of Yucatan from
the laws of war, remained unrevoked. For under the circumstan-
ces of this case, I consider it immaterial whether the order of

the executive thus issued through the secretary of the treasury,

was revoked or not, at the date of the capture ; since, by the

very terms of that order it is clear, that the strict neutrality on
the part of Yucatan, which was the condition upon which it was
granted, was 'disregarded alike by the owners of the vessel and
the owner of the cargo. They have placed their property un-
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der tie protection of the flag of the eneray, and sailed for an

enemy port. The vessel and cargo are, in my judgment, so in-

cluded in this transaction, that it is difficult to. perceive upon

what ground any distinction can be drawn. The order of the

president cannot be construed into a sanction of the double deal-

ing of which the parties in this case have been guilty. That

order is recognized as the rule by which this court will be gov-

erned ; but as its effect was to relax the stringent principles of

the laws of war, it should be strictly construed and confined to

the objeet it was intended to accomplish. In adopting so liberal

and humane a policy towards Yucatan, it certainly was never

the design of the president, that citizens and residents of that

country, should be allowed toabandon the neutral and appropriate

flag of their particular department, and assume the^t ofthe enemy

;

nor could it have been his design to restrain the prize courts of

this country, from inquiring how far the acts of those citizens

and residents conformed to that state of neutrality and friend-

ship towards the United States, in which the circular of the

secretary of the treasury, expresses the hope they will re-

main. The questions which naturally and necessarily arise,

are neutrality or no neutrality, hostility or no hostility ; and

the court cannot determine such questions without a free and

unrestricted inquiry into the facts , developed by the evidence.

In the peculiar position occupied by Yucatan, it was the duty

of her citizens, and those residing within her jurisdiction, to

observe extraordinary caintion in their commercial intercourse

with other nations; and yet we see them, as in the case be-

fore us, openly assuming the garb of enemies, for the purpose

of gaimng access to the ports of the enemy. The conduct of the

owners of this vessel a,nd'her cargo, presents to the view of the

court a discordim rerum totally irreconcilable with a friendly or

neutral atlitude. They cannot be permitted at one and the same

time, to plead before the prize tribunals of this country, an ex-

emption from the general operation of the laws of war, under an

order from the executive of our government, and before the

tribunals of Mexico, an exemption from the operation of the

same laws, by showing that they sailed under the Mexican flag.

The very motive which pj'dmpted them to assume that flag, was
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doubtless to avoid tlie difiSculty and inconvenience which might

result from the maintenance of a separate and independent na-

tional character.

But the proctors for this claimant have strenuously contended

that he is not a resident of the enemy's country, and has never

acquired a domicil there ; but that, on the contrary, he is a sub-

ject of the queen of Spain, and a resident of Havana. In sup-

port of this position they adduce his own test affidavit, and his

affidavit subsequently made, alleging tliat he was misunderstood

by the prize commissioner when he gave his answers to the

standing interrogatories. It is difficult to believe that such a

total misapprehension could have existed on the part of both

the prize commissioner and the sworn interpreter of the court,

when it appears by the certificate of the former, " that the wit-

ness having declared that he could not speak the English

language, and that the Spanish was his vernacular, the oath was

administered, questions propounded, and answers received, and

afterwards read over to him in the latter language, through Ed-

ward "Lanne, a sworn interpreter." To the plain and simple

questions, " Where were you born ? where have you resided for

the last seven years ? where do you now live and how long have

you lived there?" he has answered, " that he was born in Spain,

for the last seven years has lived in Campeachy, and has hved

tnere twenty years ; he belongs to the Yucatan government

—

originally belonged to Spain." In his test affidavit and claim he

alleges that he is a subject of the queen of Spain, a native of

Catalonia, in Spain, and a resident of the city of Havana, in the

Island of Cuba, one of the colonies of Spain. In his claim he

further alleges, that for the last seven years he has been a resi-

dent of Havana, and that only occasionally, and in the fair and

honest prosecution of his commercial dealings and transactions,

visited the ports of Yucatan, of Mexico alid of the United States

;

in neither of which ports he ever fixed his residence, but pre-

served his residence in Havana, as aforesaid, from which he

started on his commercial undertakings.

Upon being informed by his proctors of the conflict between

his answers to the standing interrogatories and the facts relating

to his residence, as stated in his test affidavit and claim, he pre-



EASTEEN DIST. OF LOUISIANA—DEC. 1846. 391

The Cargo of Schooner El Telegrafo. Prize case.

sented another affidavit, declaring, not that he misunderstood the

questions propounded to him in the Spanish language by the

interpreter, ]?ut that the interpreter must .have misunderstood

his answers. With every disposition to extend indulgence to a

party whenever there is a fair ground for supposing that any

misunderstanding or mistake may have arisen, I cannot recon-

cile such an indulgence with a faithful discharge of my duty in

the present instance. It is extremely improbable that any such

misunderstanding on the part of the claimant existed. There is

no similarity in the sound of the names of Campeachy and
Havana which will justify the belief that the interpreter could

have mistaken the latter for the former. This fact, alone, would
be sufficient to induce the court to reject the subsequent affi-

davits, without looking to other parts of his answers to the

standing interrogatories, which state facts so totally at vari-

ance with those which it is now alleged were intended to

be stated. And yet the learned proctors have, notwithstand-

ing these glaring inconsistencies in the oaths of their client,

urged upon the court the propriety of granting an order for

further proof, to enable him to establish a residence in Ha-
vana. Whatever may be the strength of the conviction of the

honesty of this claimant, which has animated the efforts, of his

proctors (whose sincerity I cannot for a moment question), I do
not feel myself at liberty to take the same benevolent and chari-

table views of the motives by which he is actuated. In the

language of Mr. Justice Johnson, in the case of The Rapid, 8
Cranch, 164 :

" It is the unenvied province of the court to be
directed by the head and not the heart. In deciding upon
principles that must define the rights, and duties of the citizen,

and direct the future decisions of justice, no latitude is left for
the exercise of feeling." Temptations to fraud in cases of this

nature are many and strong, but it is the duty of a court of
prize to exact the utmost fairness on the part of both captors
and claimants, and to frown upon every attempt at deception.
The fact that the claim is in opposition to the examination in

preparatorio, would alone be a sufficient ground for the rejection
of the claim. " The claim, too, of Mr. Tappan," says Mr. Justice
Stoet, in the. case of The Diana, 2 Gallison, 96, "was in total
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opposition to all the papers a;nd preipai-atoj'y examination. Notr,

I take the general rule to be, that no claim shall be admitted in

opposition to the depositions and the ship's p£fpers. It is not an

Inflexible rule, for it admits of exceptions ; but, on examina>

tion, it will be found that those exceptions stand upon very par-

ticular grounds, in cases occurring in time of peace, or at the

Very commencement of war, and gralnted as a special indulgence.

But in times of known war, to admit claims in opposition to all

the preparatory evidence and papers, to enable parties to assume

the enemy's garb for one purpose and throw it off for another,

would be holding out an invitation to jfrauds, and subject the

court to endless impositions. The rule can never be relaxed to

such an extent without prostrating the whole law of prize."

" On the whole, I am entirely satisfied that the claim of Mr.

Tappan, standing, as it does, in direct opposition to all the

papers and preparatory examinations, ought, even if he had

been a neutral, to have been rejected in limine.''*

The greatest solemnity is generally^tta;ched to the examina-

tion in preparaiwio. The standing interrogatories are searching

in their character, and well calculated to elicit truth and detect

fraud, and the reasons must be far mote Cogent than those here

advanced, to induce me, in the present instatce, to deviate from

the beaten track and allow the claimant, by further proof, to

contradict his own declarations made under the solemnity of

an oath, touching a fact so imp'ortaut as domidl or national

character.

I shall, therefore, refuse the application for further proof, re-

ject the claim of Antotiio Gual, and condemn the cargo of the

Telegrafo as prize of war to the captors.

The register is hereby ordered to enter a formal decree of

condemnation.
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CoMMODOEE David Oonweb et al. v. The Bark Coosa, Seized

as prize of war.

District Cbuft of the United Slates. Eastern District of Louisiana.

Silting as a (hurt of Prize.

HON. THEO. H. MOOALEB, JUDGE.

1. li, upon the return of the monition, no person appears to assert a claim to the ves-

sel and cargo, the proctor of the eaptora ma? move for a decree upon the evidence

as it appears on the record.

2. A violation of a blockade, rigorously enforcfed, is a good ground for the seizure

and eoudenmation of both vessel and cargo.

3. To constitute a violation of blodsade, three things must be proved. 1st. The

existence of the blockade. 2d. The knowledge of the {)arty supposed to have

offended ; and 3d. Some act of violation, either by gomg in or coming out with

a cargo laden after the commencement of the blockade.

t One of the immediate consequences of the commencement of hostilities Is the

interdiction of all eomfmereial intercourse between the citizens of the states at

war, with the hcenae of their respectivei governments.

5. The law of prize is a part of the law of nations. By it a hostile character is

attached to trade, independent of the character of the trader who pursues or

directs it ; and condemnation to the captors is equally the iate of the enemy's

property and of that found fengagfed in an anti-neutral trade.

6. If the claunant be a citizen or an aUy, at the same time that he makes out his

interest, he confesses the commission of an offence, which, under a well known

rule of the civU law, deprives him of a right to prosecute hi» claim. Ex turpi

coma, non oritur actio.

C. A. Stewart and Thomas A. Gturhe, proctors for tHe captois.

T. J. Durant, District Attorney, for the United States.

McCaleb, J.-^The inonition in this case has been returned,

and no person having appeared to claim either the vessel or car-

go, the proctor for the captors has moved for a decree of con-

dannation upon the facts as they a:ppear upon the record. In

granting that motioti it is proper that those facts should be briefly

detailed.

Oh the 3d of October kst, l3ie vessel seized in this case cleai-ed
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for the port of Havana and left this'port tinder the command of

Captain Hinckling. Instead of proceeding to the port of desti-

nation she steered for the coast of Mexico. According to the

evidence of the mate given in answer to the standing interroga-

tories, " she sailed for no port or place before she was taken, ex-

cept that she anchored five miles off the bar of Alvarado, where

she lost her anchor..
,
Her last voyage began at New Orleans

and deponent expected it to end at Havana, but cannot say where

it would have ended. He thinks the. vessel is insured in New

Orleans for the voyage on which she was taken, that is, from

New Orleans to Havana. He thinks so, from the &ct that the

captain and himself had some difficulty about the manner in

which the log-booh was kept, and it seemed to be the object of

the captain to have it kept in a way to save the insurance. He

knows not to what place the Coosa was destined by her papers

;

he thought when he joined her, that she was going to Havana.

To the best of his recollection (without seeing the log-book) the

winds were favorable to a voyage to Havana without making a

tack. The course of the Coosa was not at all times directed to

Havana. If she was destined by her papers to that port, she

did, before taken, steer wide of the port to which she was des-

tined ; but at the time she was taken, she was steering a course

towards Havana from where she was then. She was then, as

far as he can guess, five or six hundred miles from Havana. He
knows not for what reason her course was altered from the course

to Havana. He was told by the captain that they were, destined

for Havana, and it was never hinted to him that they were to

go elsewhere until about twenty-four or thirty hours out from

the Balize, he remarked to Captain Hinckling that they seemed

to be steering " pretty well south for Havana ;" to which the

captain replied, " I don't know, perhaps we may hit Mexico."

From the evidence of this witness, it appears that the vessel

sailed under American colors, but that she had on board English

colors. This fact is also established by the testimony of Purdy,

who further states that she hoisted English colors off Alvarado

bar, and also &flag of truce. The captain when interrogated on

this point, declared that there were no colors except American

colors on board ; but that there were one or two signals. This
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captain, -whose fraudulent conduct is conclusively established by

the evidence, declares that the vessel " sailed to no port after

leaving New Orleans on the voyage on which she was taken ;"

that " at the time of being pursued and taken, she was steering

off' shore to get an offing. She was steering for no particular

port or place at the time, hut was bound for Havana." He de-

clares that Mr. Eairweather of this city, is the owner of the ves-

sel, as appears by the registry, and that Wylie & Bgana were

the shippers of the cargo. He says that the only papers deliv-

ered from the vessel after she left New Orleans, was a package

of newspapers which was delivered to some fishermen off the

Alvarado river about the 14th of October last ; while the wit-

ness Brown declares that Captain Hinckling delivered several

letters, four or five in number, to a person who came from shore

to the Coosa while she was at anchor off Alvarado bar. The

witness Purdy says that some of the men' sold some tobacco off

Alvarado. There are two letters in evidence signed by one

Louis Diaz and dated at Yera Cruz on the 21st and 26th of Oc-

tober last. The one bearing date the 21st of October is ad-

dressed to Captain Hinckling, and is as follows :
" By letters

from New Orleans which have been addressed to me by Messrs.

"Wylie & Egana, merchants of said city, I have learned that you
had sailed in the bark Coosa destined for Havana ; and having

been informed that the vessels of the United States squadron

had met you on this coast and compelled you to drop anchor at

Anton Lizardo, I have arranged to send you this letter by a

fishing boat, in order that you should, in answer, state the cause

of your detention, and be left to proceed with your vessel to the

place of destination designated by the interested parties. If

permitted by Commodore Conner to write, I will thank you,

without losing a moment, to inform me of all that has occurred

in relation to the detention of your vessely in order to communi-

cate the facts to Messrs. Wylie & Eganai"

The letter under date of the 26th of October, is addressed, to

Commodore Conner. In it the writer says : " I am the consignee

of the bark Coosa, which was boarded on the 17th of this month
five miles from Alvarado bar, and taken to your station, where

she is detained. It is my duty, on behalf of the interested par-
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ties, to declare to you that Baid ressel carried nothing but dotton

from New Orieans, which cotton was to be initoduced into this

country in virtue of a permit granted by the government in the

month of January last, without payment of duties. It has been

said that the bark carried warlike weapons. This is a chimera

which can easily be destroyed by merely observing that the car-

go occupies the entire hold and deck, leaving no room for an-

other bale ; and consecpiently I think that any slight suspicions

of such a nature will at once be disregarded. -The existence of

the blockade cannot, I think, be with a view to prohibit the com-

merce of the United States with this country, but on the con-

trary, it should favor it, inasmuch as it can be carried on with

the products of said nation (the United States) and in her vessels.

Under this impression the parties interested have acted in rela-

tion to the Coosa. These parties trade almost exclusively ia

American produce and manufactures, and have now several ves-

sels in the Mexican gulf and the Pacific, with which they cany

on speculations which benefit the United States ; which circum-

stance induces them to claim protection in their undertakings.

If these reasons, and others which I cannot confide to paper, are

entitled to your consideuation, I beg you will order that the bark

Coosa be immediately released, so that she may proceed to the

destination which suits the parties interested ; and also that Cap-

tain Hinckling be permitted to hold communication with me to

receive my instructions."

A letter from Commodore Perry to Commodore Conner, re-

ferred to in the deposition of Mr. Rodgers, the prize master,

shows clearly that the Coosa was discovered on the morning of

the 17th of October off the bar of Alvarado, " evidently endeav-

oring to pass into the river." From this letter it also appears

that Captain Hinckling acknowledged that he had communicated

with the enemy by receiving a pilot on board. The master de-

clares that the reason he altered the course of the vessel was,

that after getting out,, or rather while going out of the South

West Pass, he heard from a* steamboat of the vitAory of Gen,

iPaylor at Monterey, and as the cai-go was consigned '' to order,"

he thought it best to go to the Mexican coast, as in consequence

of the victory he was ia hopes the blockade would be raised or
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would cease, and that he would be permitted, to land the cargo.

For these reasons ke took it upon himself to sail for the coast of

Mexico. This story, if true, could not save the vessel from con-

demnation ; but when. I consider it in connection with the testi-

mony of other witnesses examined, I am compelled to regard it

as extremely improbable. The information received from the

steamboat, which had the effect of inducing the master to assume

the responsibility of changing the couose of the vessel from Ha-

vana to the coast of Mexico, was, it seems, never commuQieated

even to the first mate, who declares that it was never hinted that

the destination of the vessel was to any other port than Havaoa^

until they were out from the Balize from twenty-four to thirty

hours, when, in reply to a remark made by himself; that they

seemed to be steering " pretty well south for Havana," the mas-

ter said, " I don't know, perhaps we may hit Mexico."

After an attentive consideration of all the evidence, I am sat-

isfied that the vessel was not cleared at this port with any serious

design of sending her to Havana ;
but on the contrary, that she

sailed with the intention of proceeding to some port in Mexico^

The letters of Diaz, whose effrontery is only equaled by his

ignorance of the subject upon which he assumes the privilege of

enlightening the mind of thecommander of the American squad-

ron, shov clearly that the master in going to a Mexican port,

was acting in accordance with the instructioEs, and executing the

wishes and intentions etf the shippers of the cargo. The nominal

clearance of the vessel for the port of Havana was a scheme to

elude the vigQance of the officers of the customs ; ,and I regret

to say that there is no feature in the transaction which enti-

tles the parties concerned to the favorable consideration of the

court. The vessel and cargo are equally implicated in the

fraud, and must share the same fate.

There are two grounds upon which condemnation njust be
decreed. First, there had been a violation of the blockade now
rigorously enforced by the American squadron against the pprts

of Mexico. To constitute a violation of blockade three things

must be proven: 1st, the existence of the blockade; 2d, the

knowledge of the party supposed to have offended ; and 3d,

some act of violation, either by going in or coming out with a
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cargo laden after the commencement of blockade. Th^ Betsey,

1 Rob. Adm. Rep. 92. The existence of the blockade of the

ports of Vera Cruz and Alvarado is a matter of public notoriety,

and the declarations of the master show that he was aware of it.

The letter of Com. Perry shows that the vessel was taken in de-

licto. It was, moreover, clearly the intention of the parties con-

cerned, to send the vessel to a port of Mexico ; and the act of

sailing to a blockaded port with a kflowledge of the blockade, is

a violation of that blockade, and works a condemnation of the

vessel. I These well settled principles of the laws of war I had

occasion to consider in the case of The Nayade.

The second ground upon which condemnation must be de-

creed is, that there has been a trading with the enemy.

One of the immediate consequences of the commencement of

hostilities, is the interdiction of all commercial intercourse be-

tween the subjects of the itates at war, without the license of

their respective governments. In Sir William Scott's judg-

ment in the case of The Hoop, this is stated to be a principle of

universal law, and not peculiar to the maritime jurisprudence of

England. It is laid down by Bynkershoek as a universal

principle of law. '' There can be no doubt," says that writer,

" that from the nature of war itself, all commercial intercourse

ceases between enemies. Although there be no special interdic-

tion of such intercourse as is often the case, commerce is forbid-

den by the mere operation of the law -of war." Qusest. Jur.

Pub. Lib. I, cap. 3. In the case of The Hoop, Sir "William

Scott declared that " no principle ought to be held more sacred

than that this intercourse cannot subsist on any other footing

than that of the direct permission of the state. Who can be in-

sensible to the consequences that might follow, if every person

in time of war had a right to carry on commercial intercourse

with the enemy, and under color of that, had the means of car-

rying on any other species of intercourse he might think fit?"

Again ; in the same case he says :
" Another principle of law

of a less politic nature, but equally general in its reception and

direct in its application, forbids this sort of communication, as

fundamentally inconsistent with the relation existing between

the two' belligerent countries ; and that is, the total inability to
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sustain any contract by an appeal to the tribunals of the one

country on the part of the subjects of the other. In the law of

almost every country, the character of alien enemy carries with

it a disability to sue, or to sustain, in the language of the civil-

ians, a persona standi in judicio. A state in which contracts

cannot be enforced cannot be a state of legal commerce. , If the

parties who are to contract have no right to compel the perform-

ance of the contract, nor even to appear in a court of justice for

that purpose, can there be a stronger proof that the law imposes

a legal inability to contract ? To such transactions it gives no

sanction—^they have no legal existence ; and the whole of such

commerce is attempted without its protection, and against its

authority."

The same principles were applied by the American courts,

and especially by the Supreme Court of the United States, to

the intercourse of our citizens with the enemy on the breaking

out of the late war with Great Britain. In the case of The Rapid,

8 Cranch, 155, the Supreme Court determined, that whatever

relaxation of the strict, rights of war the more mitigated and

mild practice of modern times might have established, ther^ad

been none on this subject. The universal sense of nations had

acknowledged the demoralizing effects which would result from

the admission of individual intercourse between the states at

war. " The whole nation," says Mr. Justice Johnson, who
delivered the opinion of the court, " are embarked in. one com-

mon bottom, and must be reconciled to one common fate. Every

individual of the one nation must acknowledge every individual

of the other nation as his own enemy—^because the enemy of his

country. This being the duty of the citizen, what is the conse-

quence of a breach of that duty ? The law of prize is a part of

the law of nations. By it a hostile character is attached to trade,

independent of the character of the trader who pursues or directs

it. Condemnation to the captors is equally the fate of the

enemy's property, and of that found engaged in an anti-neutral

trade. If the claimant be a citizen or an ally, at the same time

that he makes out his interest, he confesses the commission of

an offence, which under a well known rule of the civil law, de-

prives him of his right to prosecute his claim."
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In this case it lias been satisfactorily shown that the vessel not

only left this port with the intenlioa of landing her cargo atsome

port in Mexico, but that there was also an actual communicatiw

with the enemy, by the reception of a pilot on board and the

deliveiy of letters and papers to a person who boarded the ves-

sel from the shore while she lay at anchor off the bar of Al-

varado.

For the reasons here given I shall condemn both vessel and

cargo as prize of war to the captors.

Lieut. Henbt J. Rogees, and the United States, Libelants

V. The Mexican Schooner Amado and her cargo.

District Court of the United States. Uastem District of Louisiana.

SUting as a Court ofPrize.

m HON. THEO. H. MOCALEB, JUDGE.

1. TVliere a Frenchman by birth, had resided thirteen years in the republic of Mexico

it was lield, that he had acquired a domicil in the enemy's country which sub-

jected him, so far as it related to his property, to all the disabilities of an enemy;

therefore, a vessel with h« cargo, both owned by him, found sailing under the

flag of the enemy, was considered hable to seizure and condemnation as prize of

war.

2. To exempt the property of enemies from the effect of hostilities is a very high

act of sovereign authority. If delegated to persons in a subordinate situation, it

must be exercised eith^ by those who have a special commission granted to them

for the particular business, and who in l^al language, are termed mandatories,

or by persons in whom such a power is vested in virtue of any official situation

to which it may be considered incidental

3. No consul in any country, particularly in an enemy's country, Bor the eom-

mandor of an American Mgate, has any authority, by virtue of their official sta-

tions, to grant any license pr permit which could have the legal effect of exempt-

ing the vessel of an enemy from capture and confiscation.

4. K there be anything in a license or permit granted by a consul, or a commander

of an American frigate, to entitle a claimant to the equitable consideration of the

governnient, it is to the executive or legislative department he must apply. A
court of prize is governed by the laws of wax, and can look only at the fcyoleffwt

of such documenta when introduced in evidence.
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6. Tim^ is the grand ingredient in constituting domicil; and in most cases it is un-^

avoidably condusive. The ami/mm manendi is the point to be settled, and the

presumption arising from actual residence in any place, is that the party is there

animo rncmmdi ; and it lies upon him to remove the presumption, if it should be

requisite for his safety.

T. J. Durant, for the United States.

T. A. plarJce, proctor for the captors.

P. Souh, proctor for the claimant.

McCaleb, J.—This vessel was taken by the fleet under the

command of Commodore Perry at Frontera de Tabasco, in the

month of November last, and sent to this port for condemnation.

The libel states " that pursuant to instructions for that purpose

from the president of the United States and from Commodore
Matthew C. Perry, commander of the United States steamship

of war Mississippi, the libelant (Henry Eogers), with a cutter

and crew belonging to the said steamship of war, did on the —
day of November, 1846, enter the river Tabasco, within the

territory of the republic of Mexico, and then and there seize and

take the said IVIexican schooner Amado, with all her apparel,

tackle, furniture and cargo, consisting of cocoa, sugar, and other

goods, wares and merchandise found lying in the said river Ta-

basco
;

that at the date of her capture the said schooner and

her cargo were the property of citizens and residents of the

republic of Mexico and enemies of the United States." For
the reasons here alleged a decree of forfeiture is demanded on be-

half of the captors and of the United States.

A claim and answer has been filed on behalf of one Jean
Baptiste Capdebou by A: Capdeville, acting as his agent. In
this, it is alleged, that the claimant is an alien absent from the

state, but is the sole owner of the schooner and cargo : that he

is a French citizen, and has been for some time past, engaged in

trade in the republic of Mexico, under the protection of the

treaties entered into by the said republic with the French govern-

ment. It is further alleged, that in order to avail himself in the

pursuit of his trade, of the advantages and facilities to be de-

rived from transportation in Mexican bottoms, the claimant

Vol. L 26
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purchased the schooner and sailed in her under Mexican colors

:

that since the commencement of the war between the United

States and Mexico, he ventured the said schooner and the goods

on board of her under Mexican colors, with the express per-

mission of the American consul at Terra de Tabasco, and with

the implied as well as express assent of the chief officers of the

American squadron at Vera Cruz, who gave him a written protec-

tion in return for the good services which he had the good fortune

• to render them. He therefore contends that his property, should

be regarded as neutral, and as such not liable to confiscation.

The deposition of Benito Bosch (the master of the vessel), in

answer to the standing interrogatories, shows that Capdebou,

the owner of the vessel, is a Frenchman by birth, and has hved

in Tabasco for thirteen years : that he does business in Tabasco

:

and that the goods on board were for his account and risk. This

witness also declares that the schooner sailed under Mexican

colors and had no other colors on board. We have thus the

unequivocal declarations of both the claimant and the master,

that the national character of the vessel was Mexican. Nor is

this character destroyed by the alleged license of the American

consul at Terra de Tabasco, to assume the flag of the enemy

;

nor by the permit of Capt. Gregory of the frigate Earitan, bear-

ing date off Vera "Cruz, June 2d, 1846, authorizing this schooner

to pass from Vera Cruz to Guascualco, Tabasco, and to return.

Neither the American consul nor the commander of the Ameri-

can frigate, had any authority whatever, by virtue of their official

stations, to grant any license or permit, which could have the

legal effect of exempting the vessel of an enemy from capture

and confiscation. " To exempt the property of enemies from the

effect of hostilities," says Sir William Scott in the case of Tlie

Hope, "is a very high act of sovereign authority; if at any time

delegated to persons in a subordinate situation, it must be exer-

cised either by those who have a special commission granted to

them for the particular business, and who in legal language are

termed mandatories, or by persons in whom such a power is

vested in any official situation to which it may be considered

incidental. It is quite clear that no consul in any country, par-

ticularly in an enemy's country, is vested with any such power
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in virtue of his station. Ei rei non prceparitur ; and, therefore,

his acts relating to it are not binding. Neither does the admiral,

on any station, possess such authority. He has, indeed, power

relative to the ships under his immediate command, and can

restrain them from committing acts of hostility, but he cannot

go beyond that ; he cannot grant a safeguard of this kind beyond

the limits of his own station. The protections, .therefore, which

have been set up, do not result from any power incidental to the

situation of the persons by whom they were granted ; and it is

not pretended that any such power was specially intrusted to

them for the particular occasion. If the, instruments which have

been relied upon by the claimants are to be considered as the

naked acts of these persons, then are they, in every point of

view, totally invalid." The Hope, 1 Dodson.

It is, however, due both to the American consul and the com-

mander of the frigate Earitan, to say, that from an inspection

of the documents relied on as permits or licenses, they were

evidently never intended to have the force and effect claimed

for them by the proctor of the claimant. The one signed by
the consul, and bearing date at Frontera de Tabasco, July 22d,

1846, is merely a.recommendation of Capdebou to the favor-

able consideration of the officers of the American squadron on

account of his having on many occasions, rendered friendly

advice and pecuniary assistance to American citizens at a time

when there was no American consul at the port of Tabasco;

This letter of recommendation (for it is nothing else) concludes

thus :
" I have known Mr. Capdebou for many years, and my

long acquaintance with him, has caused me to form so favorable

opinion of him, together with the fact of his being a subject of

our oldest and firmest fi-iend and ally, France, that I am embold-

ened to hope and even to ask, that in case his vessel should be

taken by any of you, gentlemen, you will, if your duty will

permit it, suffer him to continue his voyage with his vessel and

cargo, as he assures me he has nothing contraband of war on

board of his vessel, her cargo consisting of the products of this

department—^principally cocoa."

If there be anything in this communication to entitle the

claimant to the equitable consideration of our government, it is
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to the executive or legislative depaxtment that his application

must be made. Sitting as a court of prize, this tribunal can

only be governed by the principles of the laws of war, and will

look only to the legal eflfect of the evidence adduced. The per-

mit from the commander of the frigate Earitan relied on by the

claimant, is dated off Vera Cruz, June 2d, 1846, and is as fol-

lows :
" The Mexican schooner Amado has permission to pass

from Vera Cruz to Guascualco, Tabasco, with five persons

composing her crew, and a family of passengers, with their effects

;

and the said schooner has permission to return,"

Let us suppose for the sake of argument, that the legal effect

of this permit would have been to exempt the vessel from Ua-

bility to capture on the particular voyage she was then prosecut-

ing ; it would yet be most unreasonable to extend the privilege

conferred by the very terms of the document itself It was in-

tended as an authority to the schooner to proceed from Vera

Cruz to Tabasco, and to return to the former port, and yet I am
called upon to give it a construction which would destroy the

rights of captors acquired by a seizure of the vessel and cargo

within the territory of the enemy, six months after it was granted,

and when, I am bound to suppose, the particular voyage for

which it was granted, had long been performed.

The deposition of the master showed that the schooner had on

board a "national passport," that is to say, a passport from the

Mexican government.

It is a well settled principle of the law of prize, that saHing

under the flag and pass of an enemy, is one of the modes by

which a hostile character may be affixed to property ; for if a

neutral vessel enjoys the privileges of a foreign character, she

must expect, at the same time, to be subject to the inconven-

iences attaching to that character. The rule is necessary to pre-

vent the fraudulent mask of enemy's property. " The existence

and employment of such a license," says Mr. Justice Stoet, in

delivering the opinion of the Supreme Court of the United

States in the case of The Julia, 8 Cranch, 199, " affords strong

presumption of concealed enemy interest, or at least of ultimate

destination for enemy use. It is inconceivable that any govern-

ment should allow its protection to an enemy trade merely out



EASTEEN DIST. OF LOUISIANA—FfiB. 1847. 406

SehDoner Amado and cargo, {"rize case.

of favor to a neutral nation, or to an ally, or to its enemy. Its

own particular and special interests will govern its policy ; and

the quid pro quo must materially enter into every such relaxation

of belligerent rights. It is, therefore, a fair inference either that

its subjects partake of the trade under cover, or that the prop-

erty, or some portion of the profits, finds its way into the chan-

nel of the pubUc interests."

In th,e case of The Saunders, 2 Crallison, 214, the same learned

admiralty judge decided that, by the general' law of prize, as

long as a vessel retains the host:fle character consequent upon

the use of an etiemy's license, it is subject to all the penalties of

such tsharacter ; and if captured m delicto, the vessel is confis-

cable jure belli.

In the case of The Ariadne, 2 Wheaton, 143, the Supreme

Court of the United States held that sailing under the enemy's

license, constituted, of itself, an act of illegality which subjects

the property to confiscation, without Tegard to the object of the

voyage, or the port of destination.

A distinction is made in the cases decided in the high Court

of Admiralty in England between the ship and cargo. Some

countries have gone so far as to make the flag and pass of the

ship conclusive on the cargo also. It is true that the decision of

Sir William Soott in the case of The EUzabeth, 5 Eobinson,

Ad. Sep. 2, does not carry the principle to thgit extent as to

cargoes laden before the war. The rule laid down by that dis-

tinguished judge was to hold the ship bound by the character

imposed upon it by the authority of the government from which

the documents issue. Goods, which had no such dependence

upon ihe, authority of thcistate, might be differently considered
;

and if the cargo be laden in time of peace, though documented

as foreign property in the same manner as the ship, the sailing

lunder the foreign flag and pass was not held conclusive as to the

cargo. But let -us suppose that the cargo, as in this case, be-

longed to the owner of the vessel, and were laden in time of

war, and there is no reason to suppose that the rule of the Eng-

lish courts would have varied from that which has been recog-

nized by 'the admiralty tribunals in this country. " The doctrine

of the American courts," says Chancellor Kent, in his Com-
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mentaries on the Law of Nations, lecture 4, 85, " has been very-

strict on this point, and it has been frequently decided that sail-

ing under the license and passport of protection of the enemy

in furtherance of his views and interests, was, without regard to

the object of the voyage or the port of destination, such an act

of illegality as subjected both ship and cargo to confiscation as

prize of war."

But the proctor of the claimant has contended that his client

is a subject of th6 French government, and as such is entitled to

all the rights of a neutral. This position cannot be maint0ined.

For all the purposes of argument it may safely be admitted that

the claimant is still a subject of France ; or in other words that

he has never become a naturalized citizen of the republic of

Mexico. Yet from the examination in prejparatorio, it plainly

appears that he has resided in Mexico for thirteen years ; and

there is no principle of prize law better settled than that the

property of a person settled in the enemy's country, although he

be a neutral subject, is affected with the hostile character. The

Ann Green and cargo, 1 Gallison, 284. It is equally well settled

that the property of a person may acquire a hostile character

although his residence be neutral. Therefore, where a person

is engaged in the ordinary or extraordinary commerce of an en-

emy's country, upon the same footing, and with the same advan-

tages as native^resident subjects, his property employed in such

trade, is deemed incorporated into the general commerce of that

country and subject to confiscation, be his residence where it

may. And it was held by Mr. Justice Stoey, in the case of The

San Jose Indiano, 2 Gallison, 268, that if there be a house oi

trade established in the enemy's country, and habitually and
continually carrying on its trade, with all the advantages and
protection of subjects of the enemy, a shipment by such house

on its own account, though one of the parties be resident in a

neutral country, is purely of the enemy character; and the

share of such partner in the property is not to be excepted from
this thorough incorporation into the enemy's character. Mr.

Wheaton, in his work on Captures, chapter 4, 101, says that the

property of persons domiciled in the enemy's country, is liable to

capture and condemnation, although such persons may be citizens
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or subjects of the belligerent state or of neutral powers ; and

that a person who resides under the protection of a hostile coun-

try, for all commercial purposes, is to be considered to all civil

purposes, as much an enemy as if he were born there. In the

case of Murray v. The Charming Betsey, 1 Cranch, 65, the Sa-

preme Court of the United States decided that a citizen residing

in a foreigjl country might acquire the commercial privileges

attached to his domicil, and thus be exempt from the operation

of a law of his original country restraining commerce with

another foreign country.

As the person who has a commercial inhabitancy in the hos-

tile country has the benefits of his situation, so also he must take

its disadvantages. Qui commodum sentit, sentire debet et onus, is

the maxim of the civil law. Wheaton on Captures, 102. " It

becomes important, in a maritime war," says Chancellor Kent,
lecture 4, "to determine with precision what relations and cir-

cumstances will impress a hostile character upon persons and
property

;
and the modern international law of the commercial

world, is replete with refined and complicated distinctions on

this subject. It is settled that there may be a hostile character

merely as to commercial purposes, and hostility may attach only

to the person as a temporary enemy, or it may attach only to

property of a particular description. This hostile character, in a

commercial view, or one limited to certain intents and purposes
only, will attach in consequence of having possessions in the

territory of the enemy, or by maintaining a commercial estab-

lishment there, or by a personal residence, or by particular modes
of traffic, as by sailing under the enemy's flag or passport."

And again he says :
" If a person has a settlement in a hostile

country by the maintenance of a commercial establishment there,

he will be considered a hostile character, and a subject of the

enemy's country, in regard to his commercial transactions con-

nected with that establishment. The position is a clear one, that

if a person goes into a foreign country and engages in trade

there, he is, by the law of nations, to be considered a merchant
of that country, and a subject to all civil purposes, whether that

country be hostile or neutral ; and he cannot be permitted to re-

tain the privileges of a neutral character during his residence
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and occupation in an enemy's country. He takes the advantagfs

and disadvantages, whatev.er they may be, of the country of his

residence. This doctrine is founded on the principles of national

law, and it accords with the reason and practice Of all civilized

nations. Migrans jura amittat ax privikgia et immunitates domi-

cilii prions : Voet, Comm. Pand. Tome I, 847 ; 2 Dallas, 41.

According to Grotius, de J. B. ac. 563, all the citizens or sub-

jects of the enemy, who are such from a permanent cause, that

is to say, settled in the country, are liable to the law of repri

sals whether they be natives or foreigners ; but not so if they

are only traveling or sojourning for a short time. And according

to Molloy, de J. M. B. 1, c. 2, 16, it is Qot the place of any man's

nativity but of his domicil ; not of his origination but of his

habitation, that subjects him to reprize. The law doth not con-

sider so much where he was born, as where he lives ; not so

much where he came into the world, as where he improves the

world.

In the judgment of the lords of appeal, in prize causes, upon

the cases arising out of the capture of St. Eustatius by Admiral

Rodney, delivered in 1785, by Lord CamdeNj he stated that " if

a man went into a foreign country upon a visit, to travel for

health, to settle a particular business, or the like, he thought it

would be hard to seize upon his goods ; but a residence not at-

tended with these circumstances, ought to be considered as a

permanent residence." In applying the law and evidence to the

resident foreigners in St. Eustatius, he said that, " in every point

of view, they ought to be considered resident subjects. Their

persons, their lives, their industry, were employed for the benefit

of the state under whose protection they lived ; and if war broke

out, they continuing to reside there, paid their proportion of

taxes, imposts and the lilce, equally with natural born subjects,

and no doubt came within that description." Wheaton's Inter-

national Law, 370.

It has been a question admitting of much discussion and diffi-

culty, arising from the complicated character of commercial

speculations, what state of fkots constitutes a residence so as to

change or fix the commercial character of the party. " Time,"

says Sir William Scott in the ease of The Harmony^ 2 Bob.
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Ad. Rep. 324, " is the graad ingtedient in cofistitutiag domiciL

In most cases it is unavoidably conclusive." And in that case

that eminent civilian decided that four years were sufficient to

fix the domicil of the party, .The animus manendi is the point

to be settled, and in the case of The Bernon^ 1 Rob. Ad. Rep.

86, it was held that the presumption arising from actual resi-

dence in any place, is, that the party is there animo manendi,

and it lies upon him to remove the presumption, if it should be

requisite for his safety.

From the authorities here cited, it is clear that I am not called

upon to take into consideration the citizenship of the claimant in

deciding the point which has been urged with so much zeal by

his proctor. His long residence of thirteen years in the enemy's

country is amply sufficient to invest him, by the laws erf war,

with the character of an enemy, and subject him to all the disad-

vantages arising from that character. It is fully established that

the vessel was captured within the limits of the enemy's coun-

try, when she was about to sail with her cargo under the proteC'

tion of the flag and pass of the enemy,

I shall therefore condemn both vessel and cargo as prize «£-

war to the captora.

T'he UnitSd SiAfEs, Libelants v. The Babk Ohio.

District Cowii of'Sie United Slates. ^Eastern District ofLouisiana.

In Admiralty.

HON. THEO. H. MOQALEB, JUDGE.

1. The UmtBd States district *ttOfney foi: this distfiot, filed a libfel in rem against the

bark Ohio, to hare her dedared forfeited, for having brought into the United States a
colored person from a foreign port or place, in violation of the 1st Beotiom of the

act of Congress of the 20th April, 1818 3 Statutes at Large, 450.

2. The provisions of this act were not intended to apply to a case where a colored

person, born and reared withm the United States, sails to a foreign port or place

on boa^3 of aa American ship attd rstama to a port of the United States.
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3. And where it appears from evidence, that the negro boy came on board of the yes-

sel in the port of Baltimore in the capacity of a servant, and that he had for

several years resided in New Jersey or New York, in the family of the master of

the ship, the presmnption is that he was free, notwithstanding the declaration o

the custom officer, that the master claimed him as his slave.

4. In no event can this libel in rem for a forfeiture, be sustained, since it does not ap-

pear from evidence, that the master, even if he brought the colored boy in ques-

tion from a foreign port or place, did so on board this particular vessel.

Mr. Durant, proctor for the Qnited States.

Mr. Bradford, proctor for respondent.

McCaleb, J-—This action is brought against the vessel to

have her declared forfeited in consequence, as it is alleged, of her

having brought into this port a colored person from a foreign

port or place.

It is shown by two ofScers of the custom-house in this city,

that when they went on board the vessel shortly after her arri-

val in port, that the master declared that the negro boy on
board was his slave. This declaration unexplained would doubt-

less raise a strong presumption against the master, as to his ia-

tention of holding the negro in involuntary servitude. But aU
the evidence must be taken together. Two of the crew of the

vessel were examined, and testified that the boy came on board the

vessel at Baltimore as aservant, and had continued on board in that

capacity during the voyage to several foreign ports and back to

this port. Another witness testifies that he knew the boy as

long ago as 1842 in the city of New York, where he v/as then

employed as a servant in the family of the master. He also

testifies that he was the son of a free woman in Rio Janeiro,

who was herself employed in the family of the American con-

sul at that port.

Without taking into consideration the testimony of the mas-

ter or his wife, which was received subject to objection upon
the ground of interest, I am unable to discover any violation

of law so far as this vessel is concerned. It is not sliown that

this master while in command of this vessel, brought the negro

boy from a foreign port or place. It is clearly shown, on the

contrary, that the boy came on board in the capacity of a ser-
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vant before the vessel sailed from the port of Baltimore. It is

also shown that he was several years before that time residing in

New Jersey or New York in the family of the master. The
fair presumption on the mind of the court, notwithstanding the

declaration of the custom-house ofi&cer, that the master claimed

him as his slave, is, that he was//-ee before he ever sailed on the

last voyage of this vessel. There is nothing in the acts of Con-

gress to prohibit the employment' of colored people on board of

an American vessel, and in this case, the master, at the earliest

opportunity, gave bond to take this negro boy away with the

vessel according to the requisitions of the state law.

Let us suppose that this boy was a slave when he left Balti-

more ; still, in the absence of all proof that he had been imported

from a foreign port or place on board of this vessel, there would

be no ground for forfeiture. If, by this master he were really

imported in another vessel, there is no principle in law or justice

which would justify the forfeiture of the property of the present

innocent owners. Even regarding the boy as a slave when he

sailed from Baltimore, the case before the court cannot be dis-

tinguished from that of the United Slates v. The Ship Garonne, 11

Peters, 73.

In that case certain persons, who were slaves in Louisiana,

were by their owners taken to France as servants, and after

some time, were by their own consent, sent back to New
Orleans. The ships in which, these persons were passengers,

were libeled for alleged breaches of the act of Congress of April

20th, 1818, prohibiting the importation of slaves into the United

States. It was held by the Supreme Court of the United States,

that the provisions of the act of Congress do not apply to such

cases. The object of the law was to put an end to the slave

trade, and to prevent the introduction of slaves from foreign

countries.. The language of the statute cannot be properly ap-,

plied to persons of color who were domiciled in the United

States, and who were brought back to the United States—to

their place of residence—after a temporary absence.

In view of the law and evidence of this case, I am of opinion

that no decree of forfeiture can be given against this vessel.
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TJkion Tow-Boat Company, Libelants v. The Bark Delphos.

Distrid Court afths United States. Eastern District 13/ Louisiana.

In Admiralty:

HON. THEO. H. MOCALEB, JUDGE.

1. In a case of salvage, it is immaterial whether the master of the vess^ requiring

assistance formally surrenders the vessel into the hands of the salvors or not, if it

appear that he called ior assistance, and that neither he nor his crew actively

participated in the salvage service. Their presence, merely, cannot be permitted

to detract from the meritorious character of the services performed by the salvors.

2. The aid rendered to a burning vessel by tow-boats whose services were not

actually required to rescue the vessel from her perilous situation, will be regarded

as superfluous. And the court, in estimating the value of the tow-boats employed

in the salvage service, Tvill look to the evidence to ascertain how many were

really necessary for the accomplishment of the object in view, and treat all

others as supernumeraries. Which being in sight of the burning vessel, rendered

assistance not actually required.
^

3. While such assistance is not to be deprecated by the court, it cannot be received

as a reason for increasing the estimate of the property put at risk, and thereby

enhancing the claim of the owners for salvage compensation.

4^ A tow-boat company cannot be treated as a salvor, but as the owner of property

(their tow-boats), which is put at risk in the salvage service, are to be compen-

sated like all other owners of vessels under similar circumstances.

6. Salvage is not always a mere compensation for work and labor. Various con-

siderations : the interests of commerce and navigation, the lives of the seamen,

Tender it proper to estimate a salvage reward upon a more enlarged and liberal

scale.

6. The mgredients of salvage are : First. Enterprise in the salvors in going out

in tempestuous weather to assist a vessel in distress, risking their own lives to

save their fellow creatures, and to rescue the property of their fellow citizens.

Secondly. The di^ree of danger and distress from which the property is rescued,

whether it was in imminent peril and almost certainly lost, if not at the time

rescued and preserved. Lastly. The value of the property saved. Where aU

these circumstances concur, a large and liberal reward ought to be given; but

where none, or scarcely any take place, the compensation can hardly be denomi-

nated a talva^e oompensation. It is little more than a mere remuneration pro

opera el Idbore. Sir John Nicholl, in the case of The Clifton, 3 HagganJ, HI.
1. Mere speculative danger wiU not be sufficient to entitle a person t» salvage; but

the danger need not be such that escape from it by other means was impossible.

It cannot be neeessaiy that the loss Bhonld be inevitably certain ; but it is neces-

sary that the danger should be real and imminent. Tcdiot v. Seeman, 1 Cranoh.
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8. It is rare tfcat we find combined in a single case all the ingredients of a salvage

service ; but we must not, therefore, lose sight of those which prominently ap-

pear, from the evidence, to command our approval or elicit our commendation.

Cohen & Lahott and Winthrop & Boselius, proctors for libelants.

Hunton & Bradford, proctors for respondents.

McCaleb, J.—The libel in this case was filed on behalf of

the Union Tow-boat Company, a limited copartnership estab-

lished by an act of the legislature of Louisiana, approved the 13th

of March, 1837, for the purpose of towing vessels by steam in and

out to sea, and up and down the Mississippi river, and also light-

ening vessels in said river, or at sea, and carirying freighjt and

passengers in the Gulf of Mexico, and elsewhere at sea. A
claim for salvage has been set up by the company against the

Bark Delphos, for the reasons which will appear from the fol-

lowing facts substantially proven by the witnesses examined on

the trial of the cause.

On Thursday, the 3d of May last, at about 9 o'clock in the

morning, while the tow-boat Conqueror, belonging to the libel-

ants, was towing the bark in question from inside the bar of the

South "West Pass to sea, the latter was discovered to be on fire in

the hold. By order of Captain Crowell, master of the bark, her

head was immediately turned up stream ; but, as the vessels

were then in shoal water, it was found necessary to have the aid

of another tow-boat, and the Ocean, also belonging to the libel-

ants, was by a signal, summoned to the assistance of the -Con-

queror. Thus, by the co-operation of both tow^boat^, the

Delphos was carried back to an anchorage, under the direction

of the branch pilot, in whose charge she was proceeding to sea

when the fire was discovered. Captain Crowell being anxious

to extinguish the flames without any other assistance than such

as could be derived from his own ofSoers and crew, immediately

commenced searching for the fire under the main hatches and

the cabin floor, but soon found it necessary to put the hatches

on again. He continued his exertions to extinguish the flames

by pouring water through the deck and cabin floor ; but with-

out producing any favorable result. Finding it impossible to
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subdue tbe flames, whicli were, indeed, every moment increas-

ing, he called upon Captain Snow, the master of the tow-boat

Conqueror, to save the bark if he could. It may be proper to

add that he intimated, when he commenced his exertions with

the means at his own disposal, he should ask assistance if those

means should prove insufficient. The hose and pump of the

Conqueror had been placed at his disposal, but he had used them

without producing the desired effect.

As soon as Captain Snow was authorized to undertake the

rescue of the bark from the danger, which the evidence shows

was imminent, he immediately set to work with the crews of the

Conqueror and Ocean, and all the pumps that could be brought

into use. At this time the fire was increasing rapidly ; and it

was the unanimous opinion of all present, that the only effectual

mode of saving the vessel that could be resorted to, under the

circumstances, was to scuttle her, and let her sink to the deck.

It was the opinion of several persons present, that there was not

water sufficient to cover her ; but as there was no time to remove

her into deeper water, she was scuttled without delay and on the

spot where she was then anchored. The deck and cabin floor

were at the same time kept covered with water. As the bark

took the mud on the bottom she settled very slowly. About

sunset the tow-boat Hercules, also belonging to the libelants,

came alongside and assisted with her pumps. From this time

until 3 o'clock next morning, it required the most active exer-

tions of not only the crews of the Conqueror, the Ocean and the

Hercules, but also of the tow-boats Star and Claiborne (also be-

longing to the libelants), to keep the fire from breaking out

After 3 o'clock, the flames were so far subdued that the pumps

of the steamer were worked only occasionally during that and

the next day. At 7 o'clock on Friday morning the steam pumps

belonging to the Star, of peculiar construction and extraordinary

power, commenced working, and by 6 o'clock in the afternoon

had succeeded in freeing the bark of water. Although she had

both anchors out, there was a constant tendency of the bow of

the bark down stream, because of the great weight of the water

in the stern, and it was therefore found necessary to keep the

tow-boat Ocean alongside the greater part of the day. On Friday
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evening after the water was pumped out, the bark was got un-

der way and towed into deep water off the pilot's station, by the

Ocean and Star, which remained alongside all night. On Satur-

day morning at about 9 o'clock, the Star started to the city with

the bark and a small brig in tow, and arrived about 4 o'clock in

the afternoon on Sunday. She remained alongside all night.

On Monday morning there was considerable water found in the

hold of the bark. This was removed by the steam pumps belong-

ing to the Star, and by 12 o'clock the bark was left in safety

alongside the levee.

The facts of the case as thus far stated, are substantially con-

tained in the statement of facts, signed by Capt. Crowell of the

bark and Capt. Snow of the Conqueror, and afterwards submit-

ted to arbitrators appointed by the parties. They are mainly

confirmed by the testimony of witnesses, and especially by that

of Capt. Snow, who was sworn and examined before the court.

Capt. Crowell was also examined as a witness under a commis-

sion, and denies that he called upon Capt. Snow to save the bark

if he could, and declares that he objected to that particular part

of the statement offsets after the claim of salvage was submitted

to arbitrators, but before the award. "Whether he said what is

there stated be correct or not, is not material, when we consider

what actually occurred. Whether he formally surrendered the

vessel into the hands of the salvors or not, it is clear that he

called for assistance, and it does not appear that either he or any

portion of his crew, actively participated in the salvage service

after Capt. Snow commenced operations. It is, however, proper

here for me to remark that there was not what is usually denom-

inated in admiralty law an abandonment of the vessel. The mas-

ter and crew did not leave her cum animo non revertendi. This

is then not properly a case of derelict in the sense of the maritime

law. The master and crew of the bark were present while the

salvage servi9es were performed. But it is difficult to perceive

wherein their presence merely can detract from the really mer-

itorious character of the services performed by the salvors. Ac-
cording to the testimony of Mr. Park, the pilot 'at the South

West Pass, if assistance had not been rendered by the tow-boats,

the bark would have been a total loss in three hours. The tim-
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bers were burnt and tlje mizzen-mast was on fira TJTie peril to

wbioh she was exposed was most imminent ; and it is clear that

she was rescued onlj by the timely assistance of the tow-boats.

The evidence shows that there was great energy, promptitude

and skill on the part of the salvors. The bark was so scuttled

as to enable them to free her of the water when the flames were

subdued
;
and this last important service was performed by the

application of the powerful steam pump on board the tow-boat

Star. It is proven by the testimony of Oapt. Whitney of the

Hercules, -that the bark could not, without this machinery, have

been raised. The persons engaged in giving assistance were

almost constantly in the water, and greatly annoyed by the smoke

from the burning cotton. I certainly cannot agree with the

proctors of the claimants, when they contend that there was no

risk of life and property incurred by the salvors. It is almost

impossible to imagine the close proximity of human beings and

of property like those tow-boats, to a vessel with a cargo of cot-

toU on fire itf her hold, without feeling a strong conviction that

there must be danger. There would be danger from the sudden

bursting up of the deck, which may naturally occur from the

pressure of the intense heat produced by such a combustible as

cotton in the pent up hold of a vessel ; and there would be danger

from the sudden breaking forth of the flames consequent upon .

such an explosion. The salvage services commenced at 9 o'clock

on Thursday, when the Ocean was summoned to aid in towing

the bark to an anchorage, and continued until 12 o'clock on

Monday following, when she was finally left in safety at the

levee. For about twelve hours only of the time here mentioned,

however, were the salvors laboriously and energetically em-
ployed. During the balance of the time, not much more than

ordinary vigilance and care were necessary to preserve the ves-

sel and bring her to this port. I cannot assent to the ground
taken by the proctors for the libelants, that the co-operation of

all the tow-boats was required to save the vessel and cargo.

This co-operation may be magnified into importance for the pur-

pose of swelhng the claim for salvage compensation by showing
the great value of the property employed and put at risk in the

salvage service. The co-operation of the Ocean with the Con-
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queror, I consider was indispensably necessary, to get the bark

back to her anchorage ; and it is quite clear that without the

aid of the extraordinary pump on board of the Star, it would

have been impossible to relieve the vessel of water after the

flames were subdued by scuttling. The aid of the Hercules and

Claiborne must therefore be regarded, to a great extent at least,

as superfluous. They stand rather in the light of supernumer-

aries, which being in sight of the burning vessel offered and ren-

dered assistance, which was not really demanded for the safety

of the bark and cargo ; and while such assistance is by no means

to be deprecated by the court, it cannot be received as the basis

for increasing the estimate of the value of the property put at

risk and thereby enhancing the claim of the owners. Having

reviewed as minutely as I deem necessary, the main facts of the

case, I shall now present; the law which must govern me in

awarding compensation. And here, I am sorry to say, that the

view which I feel bound to take of the case, differs widely from

the positions assumed by the proctors of both libelants and

claimants. While I am disposed to regard the services of the

salvors as highly meritorious, it is yet clear that there is nothing

in the record to show that there is a single salvor before the

court claiming compensation for those services.

The libel sets forth the claim of the Union Tow-boat Compa-

ny, and makes no mention whatever of the names or claims of

the individuals who actively participated in the salvage service.

There is no allegation and no proof that any of the salvors were

even members of or stockholders in the corporation, which alone

appears as libelant in the cause ; and even ifsuch allegation and

proof appeared of record, the salvor who thus appeared to be

member or stockholder, would not be allowed a compensation in

the former character, unless his rights were distinctly asserted as

such. His claim would otherwise be merged in that of the cor-

poration as owner of the property employed and put at risk in

the salvage service. To regard this corporation as a salvor and
award it compensation as such, would in my opinion be con-

trary to all the well established principles of admiralty law regu-

lating the action of courts in cases of this nature. It is doubtless

entitled to a liberal reward for the employment and risk of its

Vol. XVII. 27
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property, but tbis reward must be fixed in accordance with the

usTial mode of distributing the whole amourat of salvage com-

pensation. Such was the course pursued by this court in the

case of the ship Charles. . In that as in this case, the actual

salvors set up no claim fer compensation, and it was contended

by the proctors for the libelants, who were the owners of the

tow-boat employed in the salvage service, that all the rights of

the captain and crew of the tow-boat when not formally asserted

by themselves, necessarily accrued to the owners. This principle

was distinctly repudiated by the court, upon the ground that

owners were usually allowed a certain proportion of the whole

quantum of compensation awarded, and th^ had no right to

daim that proportion which was exclusively due to the actual

salvors if they had chosen to demand it. And the court declared

that to act upon any other principle would be to award to cu-

pidity that portion which modesty had declined rwjeiving. The

case was considered as if all the salvors had been befwe the

court, a fair aggregate compensation was fixed, and of that com-

pensation the proportion of one-third was awarded to the owners

of the tow-boat.

The course pointed out by the case here cited, is the only one

which can be safely and legitimately pursued in the case now

under consideration. It is moreover the only course which can

be adopted to secure uniformity in judicial decisions in eases

which are confided by the law to the sound discretion of the

court.

Let us proceed, then, to incjuire what would be a fair salvage

compensation if the actual salvors were before the court. And
here I cannot assent to the position of the proctor for claimants,

that the rates of towage usually charged by tow-boats can form

even a basis upon which the court shall estimate the value of

the services of the salvors themselves, or of the boats by means

of' which they were mainly enabled to perform those services

"Salvage," says Sir John Nicholl, in the case of The Clifton,

3 Haggard, 117, "is not always a mere compensatiiom for work

and labor ; various consideration's, the interests of commerce,

the benefit and security of navigation, the lives of the seamen,

remder it proper to estimate a -alvag© reward upon a more en-
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larged and liberal scale. The ingredients of salvage are : First,

enterprise iu the salvors in gmag out in tempestuous weather to

assist a vessel in distress, risking their own lives to save their

fellow creatures and to rescue the property of their fellow sub-

jects. Secondly, the degree of danger and distress from which

the property is rescued, whether it was in imminent peril and

jtlmo^ certainly lost if not at the time rescued and preserved.

Thirdly, the degree of labor and skill which the salvors incur

and display, and the tiniDe occupied. Lastly, the value of the

property saved. Where all these circumstances concur, a large

and liberal reward ought to be given ; bat where none or scarcely

any take place, the compensation can hardly be denominated a

salvage eompensation< It is little more than a mere remunera-

tion p^o opera et hbo^e."

Im regard to &e degree of peril in which the property should

be to authorize a claim for salvage compensation, I shall content

myself with feferring to the decision of the Supreme Court of

the United States, delivered by Chief Justice Marshall, in the

case of Talbot v. Seeman, 1 Cranch. In that case it was urged

in argument, that to maintain the right to salvage, the dan-

ger ought not to' be merely speculative, but must be immi-

nent and the loss certain. In reply to this position, the chief

justice said; " That a mere speculative danger will not be suffi-

tsiient to entitle a person to salvage, is unquestionably true. But

that the danger must be such that escape from it by other means

was impossible, cannot be admitted. In all the cases stated,

safety by other means was possible, though not probable. The
flames of a ship on fire might be extinguished by the crew or

by a sudden tempest, A ship on the rodks might possibly be

got off by the aid of wind and tides without assistance from

others. A vessel captured by an enemy might be separated

from her captor, and if sailors had been placed on board the

prize, a thousand accidents migh* possibly destroy them ; or they

might even be blown into a port of the country to which the-

prize vessel originally belonged. It cannot therefore be necessary

that the loss should be inevitably certain ;: but it is necessary that

ike danger should be real and imiminent."

Another principle by which courts of admiralty are governed
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and which leads to a liberal remuneration in salvage cases, is

not to look merely to the exact quantum of service performed

in the case itself, but to the general interests of navigation and

commerce. The fatigue, the anxiety, the determination to en-

counter danger, the spirit of adventure, the skill and dexterity

which are acquired by the exercise of that spirit, all require to

be taken into consideration. It is rare that we find combined

in any single case all the ingredients of a salvage service. But

we must not therefore lose sight of those which prominently ap-

pear from the evidence to command our approval or elicit our

commendation. The evidence in this case abundantly shows

that there was promptitude, energy and skill displayed by some

of the salvors, especially by Captain Snow, the dux facti, the

strong prevailing mind that conducted the combined opera-

tions of the tow-boats ; and in all there seems to have been

no want of alacrity or zeal in the discharge of their respective

duties. What is particularly to be considered in deciding upon

the claim of the tow-boat« company as owners, is the admirable

equipment of their boats. They were well manned and provided

with the necessary appliances to afford immediate and effective

assistance to vessels in distress ; and it is doubtless by the appli-

cation of the extraordinary and powerful steam pump of the

Star, that the salvors were enabled to raise the Delphos after

she was sunk. If it be important upon principles of pubho

policy and in view of the general interests of navigation, to en-

courage vessels thus provided and equipped to embark in sal-

vage services, courts of admiralty should not lose sight of the

great expense which must necessarily be incurred to keep them

always in a state of preparation to afford assistance.

Upon a review of the whole case, I am clearly of opinion that

a liberal compensation should be awarded. Property of the

value of $50,Q00 and upwards has been rescued from inevi-

table destruction by the timely assistance of the tow-boats. All

suppositions that it might have been saved through some other

agency, are merely speculative, and have no weight with the

court. The claimants, however, have rights which must be pro-

tected. They have been unfortunate, and the court will not

subject them to any farther loss which may be inconsistent with
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a fair and equitable compensation to ttose through whose means

they were saved i:rom a greater calamity. It is the duty of the

court to encourage active exertions in salvage cases, but not

cupidity.

I think that under all the circumstances of the case, forty-five

per cent, would be a fair and proper allowance, if all the salvors

were before the court. Of this quantum I award the usual one-

third to the libelants. I adhere to this proportion for the owners

of the property engaged and put at risk in the salvage service,

upon the authority of the great case of The Blaireau, which Mr.

Justice Stoet in most emphatic terms has declared should be the

guide for all inferior courts except under very peculiar and ex-

traordinary circumstances.

It is therefore ordered, adjudged and decreed that the libelants

recover the one-third of forty-five per cent, on the value of the

property saved—that is to say, one-fifteenth of the said value,

after aU expenses are deducted.

Edwaed Montgomery et al, Libelants v. The Steamboat T.

P. Leathers and cargo.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOOALEB, JUDGE.

1. To constitute a derelict in the sense of maritime law, it is necessary that the

thing bo found deserted or abandoned upon the seas, whether it arose from acci-

dent, or necessity, or voluntary dereliction.

2. The abandonment of a steamboat by the master, to the care and protection of

the master and crew of another steamboat for the purpose of procuring assistance

and safety, is not a case of derelict

3. In questions of salvage, no distinction can be made between the boat and cargo,

both being subject to the same rule of law.

4. A salvage compensation can be awarded only to persons by whose agency and

assistance the vessel or cargo may be saved from impending peril, or recovered

after actual loss; and salvage will not be allowed unless the property be saved in
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fact by the parties who make the claim. Intentiflugj however good, and exertions

even though they be perilous and heroic, are not sufficient to sustain a claim for

6 . The drawing a boat ofT when aground, is a common act of coortesy among steam-

boats, for which no claim for salvage is ever asserted.

6. The surrender of the imperiled boat by its master, to thp care and protection of

the master and crew of the steajner Robb, virtually dissolved the contract between

the surrendered boat and its pilot, and the pilot by Important services subset

quently rendered beyond the line of his duty, as such, is entitled to claim as one

of the salvors.

'7. The rate of salvage is not governed by the mere extent of labor. The value of

the property saved, the degree of hazard in which it is placed, the enterprise,

mtrepidity and danger of the service, and the policy of a liberal allowance for

timely interposition of maritime assistance, all conspire to increase the amount of

the salvage. When the value of the property is small and the hazard great, the

allowance is in greater proportion ; on the other hand, when the value is large

and the services highly meritorious the •proportion is diminished.

Mr. Benjamin, proctor for salvors.

Mr. Durant, proctor for respondent.

McOaleb, J.—The libelants in this case claim a salvage com-

pensation for services rendered in saving from loss by fire, the

steamboat T. P. Leathers, It appears from the evidence, that

the steamboat James Robb, while prosecuting her voyage from

this port to that of Louisville, Kentucky, on the 13th of June

last, discovered the Leathers on fire, at College Point, about sixty

miles above this city. The discovery was made about two

o'clock in the morning. The Robb, Upon being hailed by the

Leathers, went to her assistance, and found her in a very dan-

gerous situation
;
the fire was in her hold, and all efforts to ex-

tinguish the flames had proved ineffectual ; she had been run

hard ashore on a sand bank, with a view to save the lives of

those on board; she had been scuttled by boring into her a

number of large auger holes, for the purpose of extinguishing

the fire. All the steam and water from her boilers had been -ex-

hausted by being discharged into her hold ; by this means the

flames were at first partially subdued, but again broke out as

fiercely as before ; she had already obtained the assistance of the

steamboat St. Charles, which had vainly endeavored to pull her
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off the sand bank and extinguisli the fire. When the Bobb

arrived, the flames had made such progress as to render inevit-

able the destruction of the Leathers and that portion of the

cargo which had not been removed bv the St. Charles. The

Leathers was commanded by Captain J. F. Leathers, but when

the fire broke out, he requested his older and more experienced

brother, who was on board as a passenger, to take command.

This request was complied with, and the latter had the control

of the burning boat when the Eobb arrived. "With the assist-

ance of his brother, he was engaged in doing all that skill, ex-

perience and energy could accomplish, with the means at his

disposal, in rescuing the boat and cargo from impending peril.

At his request, the Eobb, aided by the St. Charles, hauled the

Leathers off the sand bank. She took on board the passengers,

and a large portion of the cargo from the deck of the Leathers,

which had not -been previously taken off by the St. Charles.

She pumped the boilers of the Leathers, which were empty, full

of water, and after giving all the asBistance she could for about

four hours, was on the eve of leaving the Leathers and prose-

cuting her voyage to Louisville, when the captain of the Leath-

ers requested Captain Montgomery not to leave, as it was per-

fectly apparent the boat must inevitably be destroyed without

the superior equippients of the Eobb, to aid in putting out the

fire. The testimony of Captain Leathers shows that he had no

hopes whatever of being able to save the boat without that aid

which the Eobb only could render. He therefore came to the

conclusion to abandon the burning boat to Captain Montgomery,

of the Eobb, that he might do with her whatever he might deem
expedient, with a view to her final safety.

Captain Montgomery thereupon took p5ssession of the Leath-

ers, and with all the means and machinery of the Eobb, resorted

to every device which skill and ingenuity could suggest to save

her. It may be proper here to remark, that the Eobb is the

only boat on the Mississippi provided with an extra steam engine

to furnish steam and water for extinguishing fires. This engine,

with its boiler, the main engine and its boilers, and the small

engine called the doctor, on the Eobb, were all fitted up with

extra pipes leading into the hold of the Leathers. The two
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main engines of the Leathers and her doctor, were also fitted np

with similar pipes, which were made to lead into her hold.

Steam was then raised in the boilers on both boats, and an un-

remitted discharge of steam and water kept up. By this means,

the flames were in a great measure subdued, but not entirely

extinguished. The heat in the hold was so intense, and the

smoke so suffocating, as to render it impossible for any one to go

below. It was deemed advisable, therefore, to fill the hold with

water as the only means of entirely putting out the fire. The'

Leathers was then towed by the Robb from College Point, where

she had been stranded, to Valcour Aime's plantation, six miles

lower dovYn the river, to a sand bank where there was about six

feet of water. While the boat, however, was proceeding down

the river to the point here designated, it was found that the cur-

rent of air created by her motion had the effect of driving back

from the hatches the steam and smoke ; and Captain Montgom-

ery determined, though at considerable hazard of his life, to take

a hose and descend into the hold, that he might thus be enabled

more effectually to direct a stream of water upon the burning

cargo. He was urgently warned not to do so by the officers of

the Leathers, who informed him that there were barrels of tur-

pentine in the hold ; and notwithstanding the peril he incurred,

he called for volunteers to aid him in the accomplishment of his

purpose, and followed by James Dean, the pilot of the Eobb,

James F. Smith, her first clerk, James K. Moody, second clerk,

Marshall Johnson, her first engineer, and Chas. Pierce, pilot of

the Leathers, descended into the hold with a hose in his hand,

while Dean was provided with another. They were thus en-

abled, with the assistance of the other men. Smith and Johnson,

Moody and Pierce, to direct a perpetual stream of water upon
those articles of merchandise which were actually blazing. They
were thus enabled by constant exertions for several hours, to

extinguish the flames entirely, and save the boat and that por-

tion of the cargo not already taken on board the Eobb. The
gallantry and intrepidity displayed by Captain Montgomery and
his associates, will be fully appreciated by a reference to the fact

disclosed by the evidence, that some of the barrels containing

turpentine were on fire, and had their hoops burnt off. The
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water in the hold of the Leathers was then.pumped out, the

freight which had been taken from her on board the Robb was

returned to her, and after aboijt thirteen hours of unremitted

labor, the Eobb continued her voyage to Louisville, in charge of

her mate, while Captain Montgomery took command of the

Leathers, and brought her down in safety to this port.

The facts here detailed, and the testimony of the witnesses

not particularly referred to^ are such as to justify the court in

regarding the services of the salvors as in the highest degree

meritorious. It cannot be denied that almost all those ingredi-

ents of a salvage service, which in the opinion of a court of

admiralty, enhance the claim for compensation, were strongly

presented on the trial of this cause. The danger to the property

rescued was imminent. The testimony of Captain Leathers

shows clearly that it would inevitably have been destroyed but

for the timely assistance of the salvors. In the conduct of

Captain Montgomery were displayed all those qualities of skill,

energy, intrepidity and gallantry, which ever have and ever will,

appeal most strongly to the equitable consideration of courts in

awarding a salvage compensation. The same qualities were ex-

hibited, though not to the same extent, by those who promptly

responded to his 'call for volunteers, and faithfully executed his

orders. The proctors for the respondents have with commend-

able liberality, admitted that the services performed by the sal-

vors were of a highly meritorious character, and that a liberal

remuneration should be awarded. They have, however, very

properly contended, that this is not a case of a derelict, as that

term is understood in the maritime law, and however much I

may feel inclined to regard with favor the services of these sal-

vors, it is my duty to adhere as closely, as possible to the well

established principles of law. I cannot give to the case any

other character than that which the law has given it. If it could

be considered as a case of derelict, I should perhaps have little

hesitation in decreeing the usual proportion of a moiety. But

a glance at the law will show, that it would be a deviation from

all precedent thus to regard it.

To constitute a derelict in the sense of the maritime law, it is

necessary that the thing be' found deserted or abandoned upon the
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seas, wlaether it arose from aceideat or necessity, or voluntaiy

derelietion. Sir William Soott, in the case d The Aqi&kt, 1

Eok 37, declared tkat a legal derelict is, properly, -where there

has been an abandonment at sea by the master or crew, without

hope of recovery. With the view, for which the WQrds " with-

out hope of recovery," are introduced, viz : to distinguish a tem-

porary absence from a permanent abandonment, it mighl^ per-

haps, have been more proper to have said, an al^ndonmejit

without the intention of returning, since the spes recwperwodi

might exist even though the abandonment were without such

intention. In another case, that of The Jm-ge Johannes, 4 Rob.

216, the same learned judge seems to have entertained an opin-

ion, that if a vessel be captured, and afterwards abandoned by

her captor, it is not properly a case of derelict ; because neither

the owner nor those who were in possession as his agents, have

committed any act of dereliction. So that in this view, to con-

stitute a derelict, there must be a voluntary abandonment by the

master and crew. But this opinion, as appears from later cases

{Thi Lord Nelson, Edw- 79, and The Blendsnhall, 1 Dodson,, 414),

has been silently retracted ; and certainly it is not the recognized

doctrine in this country. Sir Leoline Jenljins has given a true

definition in its most broad and accurate sense, when he says

derelicts are boats or other vessels fojsaken or found on the seas

without any person in them." Works of Sir L. Jenkins, Vol. I,

89. It is true that the civU law attached a very different sense

to the term; for a thing was not a derelict in that law unless the

owner voluntarily abandoned it without any further claim of

property in it. Pro derelicto antem hahetw quod dominus ea mente

abjecerit, al id in numero rerum suarvm esse nolit (Inst, of Justi-

nium. Lib. 2, 681, § 46), and, therefore, a thing cast overboard

in a storm to lighten a vessel, was not esteemed a derehct.

Borne el al. v. Tlw Brig •-—, 1 Mason, 272.

In the case now under consideration, the boat on fire was

found in possession of her captain and crew, who never left her

at amy moment from the commencement of the danger until the

final extinguishment of the flames. It is true that Captain

Leathers abandoned her to the possession of Captain Montgom-
ery, under the conviction that nothing could be eflfectually don^
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fijT her safetj, withoiit the adtuiTable eq,uipia^ts of ihs JBobb.

But suei: an abandoniaeat can, im no just or legal sense, be CPU-

sidered as sufiifiient to satisfy ms in regarding the boat as a dfiie-

lict—tbait is deserted by hear captai* and erew sw animo reso&-

taidL A case of the total abandonmemt of a vessel upon the

Mississippi must very rarely occur, especially where, as in this

instance, she is stranded near the shore. The indncements to

seek safety by the desertion <rf a ship in flamies on the high seas,

or driven about in a helpless condition by storms, or liirreeked

on the coast of the sea, can never exist on our public navigable

rivers. Being satisfied that this is mot a ease of derelict, I shall,

instead of a moiety, award one-third of the prioceeds of the prop-

erty saved to the salvojs, to be iilistributed as hereafter dixeeted.

The position assumed by the ptoctors of the claimants of a

portion of the caargo, that a distinction should be drawn by thje

court between the boat and cargo, cannot, be recogniaed as the

correct rule, in eases of this nafcure,. I know no precedent fox

the fistabliduiaent ofsuch a smle, and the learned proctors have

referred to no authority in sapiport of fcheir position. The rear

son advanced" for the distinetio% which it is eontended should

be drawn, is the fact that lees exertion and risk were necessary

in saving that portion of the cargo which was placed jjpon the

deck of the Lea<thers. Ther« is scarcely a case of salvage that

ever came before, a court of admiralty, in whidi liiis distinction

would not have been applicable ; SiBd yet, we find the unifbrm

rule to be, to consider the service perferaaed in rescuing the

vessel and cargo, as one general sakage service, to be conapen-

sated by awarding a certain quantum of the proceeds of the whole
property. I have searched with diligence &r authorities upon
this point, and the only case I have discovered, is that of The
Vesta, decided by Sir Cheistopher Eobjnson. % Haggard,
295. The decision was given upon an appeal from the com-
missioners, and although the learned j,udge confirms the action

of these commissioners for satislactory reasons, he is clear in, the

Expression of an opinion adverse to the principle contended for

by the proctors in this case. He maintains, that it is not a cor-

rect principle in determining the amount of salvage, to give

specific proportions oi different parts of the property saved, as of
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the ship and cargo, and the different parts of the cargo. Such

a rule is inconvenient in itself, and must lead to error, unless

checked by proper attention to the adequacy of the remunera-

tion so assigned, according to the circumstances of the particular

case. The more usual and better rule is, to make a valuation

on the whole property.

" Suppose," says the judge, in illustration of his views on tjiis

point, " a casket of jewels on board, and which might be saved

with great facility ; it could not, in such case, be contended that

the salvors would only be entitled to a small gratuity for carry-

ing it on shore. To uphold such a notion would lead to prefer-

ences in saving one part of a cargo before another." I shall,

therefore, adhere to the usual rule, and decree compensation out

of the whole proceeds of boat and cargo ; and I shall do so with

greater satisfaction, because it appears from the testimony of

Captain Leathers, that there existed the strongest apprehensions

that the deck of the burning boat would fall in, and the cargo

on the deck could only be saved by directing a constant stream

of water into the hold, by the operations of the engine and hose

of the Eobb. I come now to consider the claim of the St.

Charles to be considered as a salvor ; and I shall proceed to state

as briefly as possible, the reasons why, in my judgment, the

claim cannot be admitted. A salvage compensation can be

awarded only to persons by whose agency and assistance the

vessel or cargo may be saved Irom impending peril, or recovered

after actual loss, as incases of shipwreck, derelict or recapture. It

is well settled, that unless the property be savedin fact, by those

who claim as salvors, salvage will not be allowed, be their in-

tentions however good, and their exertions however heroic and

perilous. 4 Wash. 651. The evidence shows that a large

portion of the cargo on deck, was taken on board of the St.

Charles. But by an agreement between Captain Leathers and

Captain Applegate, commanding the St. Charles, that portion

of the cargo was transported by her to its place of destination,

and her captain and owners were to be compensated by receiv-

ing the freight which was chargeable thereon. This freight was

doubtless received. Whether it has been or not, it is certain

that no claim for salvage has or could now be asserted against
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that portion of the cargo. It can hardly be contended that the

Leathers and the balance of the cargo were saved when the St.

Charles left her. The testimony of Captain Leathers on this

point, is too explicit to admit of a doubt. The St. Charles

aided the Eobb in drawing the Leathers off the sand bar ; but

we are told by the pilot of the Leathers, that the power ofthe Robb

was sufficient without her. Resides, the drawing a boat off when

aground, is a common act of courtesy among steamboats, for

which no claim for salvage is ever asserted. If the services of

the Kobb had extended no farther than this simple and usual

act of courtesy, it is hardly probable that she would have as-

serted any claim for salvage compensation. But she persevered

unto the end. She not only rendered the services alluded to by

the witnesses, but it was by those services that the property

against which she has filed her libel was actually saved from,

impending peril. I am of opinion that the St. Charles has al-

ready been amply compensated by thg amount of freight she

has received upon that portion of the cargo which by agreement

with Captain Leathers—an agreement which seems at the time

to have been perfectly satisfactory to both parties—she was to

carry to its point of destination.

The proctors for the claimants of a portion of the cargo, have

urged upon the court the propriety of decreeing salvage to the

crew of the Eobb. I cannot perceive upon what ground their

clients are interested in securing to the crew their customary pro-

portion of the compensation awarded, except upon the supposi-

tion that as that proportion has not been claimed, it will enure

to the benefit of the claimants. But if by the evidence the crew

were placed before the court as salvors, I should feel it my duty

to have their proportion retained in the registry, subject to their

orders, and in no event would I feel myself authorized to order

it into the hands of the claimants. The evidence, however, does

not justify the court, in this instance, in considering the crew

as salvors. They have asserted no claim as such, and the fair

presumption is, that, not having performed any service beyond

the ordinary line of their duty, they have no demand to make

beyond their ordinary wages. If, indeed, the court could feel

itself called upon to award to them a compensation, the amount
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wouH necessarily be about the ptoportion of stipulated wages,

whicb, for about thirteen hours, would be too insignificant to be

taken into account in a case like this. I have felt it to be a

sacred duty to guard the righfs of the crew in all eases in which

they could at all be regarded as salvors. And in the case to which

the proctor has referred, I refused to award to the owners of the

tow-boa-t the amount of salvage eompensation which was justly

demanded by the crew, under the belief that they would event-

ually claim as salvors, and because I was convinced their claimsf

had not been properly presented by those whose duty it was to

protect their rights. The only persona who now appear before

the court as salvors, are Captain Montgomery, the men whose

names have already been mentioned, and Hamilton Smith and

Isaac Darrimore, the mate and carpenter. These two last did

not descend into the hold of the Leatbers, but rendered prompt

and efficient assistance in executing orders above, and especially

in cutting holes in the deak. They incurred no real danger, but

were active and useful in their appropriate sphere. Charles

Pierce, although a pilot on the burning boat, is clearly entitled

to be regarded as a salvor. His original contract with the boat,

on which he was employed, was virtually dissolved by the sur-

render of the boat into the possession of Captain Montgomery

;

and there seems to be no doubt that he performed important

services beyond the line of his ordinary duty. I shall, therefore,

place him upon an equality with James S. Smith, Marshall

Johnson and James K. Moody. After Captain Montgomery, &e
real duxfacti—^tbe strong prevailing mind that led throughout

the enterprise—I consider the pilot of the Robb, James Dean,

as first entitled to the favorable consideration of the court He
was the first to respond to the call of Captain Montgomery for

volunteers, and to follow him into the hold. He also had charge

of a hose, and amid the intense heat and suffocating smoke, con-

tinued, with great fortitude and energy, to discharge his duty

until the flames were finally extinguis'hed.

Since the decision of Lord Stowell in the case of The BaiM,
it has become customary with courts of admiralty to award a

liberal compensation to the owners of steam vessels to induce

them. to embark ifl a salvage enterprise and thus enlist their
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powerful aud efficient aid in rescuing life and property from

impending peril. The case now tinder consideration is one in

which a higher proportion than one-third should be awarded to

the owners of the salving boat. The siiperior engine of the Robb

and her other excellent and extensive equipments, all so admi-

rably aidapted to the service in which she was employed, will, I

think, justify me in deviating from the ordinary rule of one-third,

and giving to her owners one-half of the salvage compensation

awarded. It should also be remembered, in further justification

of this rule, that her exertions to save the property in this

instance worked a forfeiture of her insurance. As already inti-

mated, I shall decree one-third of the proceeds of the boat and

cargo saved free of all expenses and charges, as the aggregate

of salvage compensation ; and of this one-half having been

decreed to the owners of the Robb, I shall divide the other half

into thirty shares, of $250 each. I give—
To Captain Montgomery . . , . . .12 shares

James Dean, pilot 4 "

James S. SmitE 3 "

Marshall Johnson ...... 3 "

James K. Moody 8 ''

Charles Pierce 3 "

Hamilton Smith 1 "

Isaac Darrimore. ...... 1 "

30 shares

Thirty shares of $250 each, are equal to $7,500. The whole
value of the property saved has been estimated at $45,000.

The owners of the Eobb will receive the other half of the third

allowed, viz : $7,500.

In making this decree, I have endeavored to give what I con-

sider, under all the circumstances of the case, a liberal reward

to the salvors, and at the same time protect the rights of the

unfortunate owners. It is well established that the amount of

salvage rests in the sound discretion of the court. The rate is

not governed by the mere extent of labor, but is a result from
the combination of various considerations. The value of the

property saved, the degree of hazard in which it is placed, the
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enterprise, intrepidity and danger of the service, and the policy

of a liberal allowance for the timely interposition of marine

assistance, all conspire to heighten the amount. Where the

value of the property is small, and the hazard is great, the allow-

ance is always in greater proportion. On the other hand, where

the value is large, and services are highly meritorious, the pro-

portion is diminished.

D. R. Cakroll, surety and seizing creditor, and R. "W. Adams

and others. Interveners v. The Steamboat T. P. Leathers.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. M^CAIEB, JUDGE.

1. Where a surety on a bond or stipulation given in the admiralty, pays the money

in accordance with the decree of the court, he is entitled to be subrogated to the

rights of the original libelants; but he cannot be paid by preference out of the

proceeds of the boat which has been sold under his execution, while there are

liens already existing.

2. The mo'ment the boat was released upon a stipulation, from the custody of the

law, she was also released from the lien in favor of the original libelants, and

they could only have recourse upon the stipulation. The boat was at Mberty to

go where she might think proper, and quoad, the claim of the original hbelants, was

at liberty to contract de novo, debts which might operate as liens in admiralty or

under the local law.

3. The claimants of a boat libeled for salvage, upon giving a stipulation for her

release from the custody of the law, take her eum onere, subject to pre-existing

liabilities.

4. The surety on a stipulation who has paid money for his principal, can only be re-

garded as an ordinary creditor of the principal, upon whose personal credit he re-

lied when he bound himself for the payment of the obligation. His right to be

paid out of the proceeds of a boat which has been sold under his execution, must

be regarded as subordinate to the claims of the interveners who have established

their hens.

6. It is the surety's own fault if he fails to exact of his principal a separate stipulation

to indemnify him against loss ; and although the rules in admiralty are silent with

regard to this form of stipulation, yet as a familiar and well established part of the

civil law and general admiralty practice, the court would not hesitate upon the

appli; ation ofthe surety to direct it to be given.
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6. When supplies are ftmashed to a vessel in her home port, the vaUdit7 of the liens

must be determined by the Ipoal law; but when they hare been furnished in a

foreign port, or in the port of a state other than the one to which the vessel

belongs, the liens are to be regarded as admiralty liens, which are unaffected by

sny limitations of the local law.

f . If A. hold a lien against a vessel for materials furnished, and the master request

B. to pay the account of A., the lien originally held by the latter is not by such

payment transferred to B., and he has no right of action in rem in tne admiralty.

Durant & Hornor, proctors for libelant Carroll.

Benjamin, Micou & Finney, proctors for Eelf and Villariibia,

interveners.

McCaleb, J.—In the ease of Montgomery and others v. The

/Steamboat T. P. Leathers, ante, p. 421, this court awarded a sal-

vage compensation of $15,000, free from all costs and charges;

and for this sum together with costs, making an aggregate

'amount of $15,334.60, an execution issued against the principal

and surety on the bond, which was given by the claimants when

they obtained the release of the boat from the custody of the

law. The present libelant as surety, was compelled to pay into

court the whole sum demanded under the execution, and upon

the motion of his proctors was subrogated by an order of court to

all the rights of the original libelants. He then applied for and

obtained an execution against his co-sureties and the owners of

the boat, which was levied upon to satisfy that proportion of th©

amount awarded to the original libelants, and due from her.

It is proper that I should state that the judgment in favor of

the salvors, as it was entered by the clerk, so far as it gives

a lien upon the boat, goes further than the law or the practice of

the court wUl authorize. As soon as the stipulation was filed by
claimants, and the boat released from custody, the lien in favor

of the libelants was discharged. But as that judgment can only

conclude these who were parties to the original suit, the clerioat

error committed in entering it upon the record, cannot be per-

mitted to affect the interests of those engaged in the present con-

troversy. The proper remedy, after the boat was released, was

upon the bond or stipulation ; and the record shows that this

remedy was regularly pursued. Having paid the money as

Vol. I. 28
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surety, D. E. Carroll could at once claim to be subrogated to the

rights of the original libelants. This part of the proceedings,

has been strongly attacked by the proctor of one of the inter-

vening parties who asks to be paid in preference to the surety on

the bond. It is contended that no such right of subrogation ac-

crued to the surety, and that the sale of the boat under his exe-

cution was totally irregular. If this be so, then the intervener

is in the act of asserting a claim by preference, to the proceeds of

a sale, which he himself contends was made without the author-

ity of law. But the order of subrogation was regular, and fully

authorized by the jurisprudence of the admiralty tribunals,

which are governed on this subject, not, as the proctor has con-

tended, by the principles and rules which are administered in

courts of equity, but by the well recognized doctrines of the civil

law code. " The practice of the court," says Judge "Waee, in Lane

V. Townshend, Ware's Eep. 294, " is the law of the court, and in

the absence of any authoritative decisions showing what that is

.

on a particular point, we must resort to the general rules of ad-

miralty practice, and the principles of that jurisprudence from

which it is derived."

By the act of Congress of 1789, regulating the practice of the

courts, the forms and modes of proceeding in causes of admiralty

and maritime jurisdiction, are directed to be " according to the

course of the civil law ;" and in that of 1792, they are ordered

to be " according to the principles, rules and usages of the courts

of admiralty as contradistinguished from courts of common law;"

subject to such alterations as courts in their discretion should

deem it expedient to make.

The sections quoted by the learned proctor from 1 Story's

Equity Jurisprudence, §4996, &c., show clearly the rules of

the chancery courts ; but in the same volume, section 500, we
have presented to us in language not to be misunderstood, the

far m6re liberal and comprehensive doctrine which pervades the

Eoman law in reference to this subject. Not. only is the surety

by that law entitled in such cases to the benefit of all the col-

lateral securities taken by the creditor ; but he is also entitled to

be substituted as to the very debt itself, to the creditor, by way
of cession, or assignment. And upon payment of the debt by
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the surety, the debt is in favor of the surety, treated not so much
as paid as sold ; not as extinguished, but as transferred with all

its obligatory f^ce against the principal. After quoting at

length from the Digest of Justinian the provisions of the Eoman
laiw, which support this view of the subject, Mr. Justice Stoet
says :

" We have here the doctrine distinctly put, the objection

to it stated, and the ground upon which its solution depends, af-

firmed. The reasoning may seem a little artificial ; but it has a

deep foundatioii in natural justice. The same doctrine stands in

substance approved in all the countries which derive their juris-

prudence from the civil law." 1 Story's Eq. § 500 ; Digest lib.

46, tit. 1, 1. 17, 36; Pothier Pand. lib. 46, tit. 1, n.46; 1 Domat,

B. 3, tit. 1, §3, art. 6, 7. The Louisiana Code, art. 2157, de-

clares that " subrogation takes place of right for the benefit of

him who, being bound with others or for others, for' the pay-

ment of the debt, had an interest in discharging it."

Thus far then I have no hesitation in saying that the proceed-

ing on behalf of the subrogated surety was regular and proper.

But the question now to be determined is, can he be paid by
preference out of the, proceeds of the boat sold under his execu-

tion while there are liens already existing ? After a very full

examination of the questions discussed at the bar, I am of opin-

ion that no such preference can be allowed. The order of sub-

rogation gave him all the rights of the original libelants. But
the moment the boat was released upon bond, she was also re-

leased from the lien in favor of the salvors, and they eould only

have recourse upon the bond. The boat was at liberty to go

where she might think proper, and quoad the claim for salvage

was perfectly free to contract obligations which would subject

her de novo to liens in admiralty or to privileges under the laws

of the state. Even as to liens existing prior to the filing of the.

libel for salvage, the claimants, upon giving a stipulation for her

release from the custody of the law, received her, cum 'onere,

subject to all such pre-existing liabilities. Conkling's Adm.
770, 771; Benedict's Adm. §§497, 447; 2 Mason, 57. The
surety, therefore, can only be regarded in the light of an ordi-

nary creditor of his principal, upon whose personal credit he

relied, when he bound himself for the payment of the bond.
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His right to be paid out of tie proceesia of the boat which hag

been sold under his execution, must be regarded as subordinate

to the claims of the interveners, who have pstJsblished their lieu^,

If any injury shall eventually accrue to him in this case, the

court can only express regret at its iijability to relieve him. It

is his own fault if he has failed to exact of his principal a sepa-

rate stipulation to indemnify him against all logs. And although

the rules are silent with regard to this form of stipulation, yet

as a familiar and well established part of the civil law and gen-

eral admiralty practice, the court would not have hesitated, upon

his application, to direct it to be given, Conljling's Adm. 462,

463. He has the same right to proceed against the boai; whit^

has been seized and sold in this case, as against any other prop-

erty belonging to his principal ; but it is the right of an ordinary,

and not of a privileged creditor holding a lien,

I shall now proceed to consider the different claims of the in-

tervening libelants.

In reference to supplies, it is only necessary to state' as a gai-

eral principle, that where they have been furnished in the home
port of the vessel, the validity of the liens must be det^jTmned

by the local law. But where they have been furnished in a for-

eign port, or in the port of another state than the one to which
the vessel belongs, the liens are to be regarded as admiralty liens

which are unaffected by any limitations of the local law. Ths
home port of "this boat is Memphis in the state of Tennessee.
The local law of that state (Statute of 1833, chap, 35, § 1) gives

a lien on steamboats for any debt contracted by the mastej;,

owner, agent or consignee, for any work done or materials or arti-

cles furnished for or towards the building, repairing, fitting, fur.

nishing or equipping the same, and for wages d^e to the hajids,

provided suit shall be commenced therefor within three months,
from the time the work is finished, or materials, or articles are

furnished, or the wages fall due. The supplies furnished in the

port of Memphis will be tested by this law. Those furnished in

the port of New Orieans, will be regarded as falling within the
principles of the general maritime law. The lien they give is

unaffected by the limitations of the local 1»W as to the time with-
in which the action is to be brought.
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One of the claims asserted hj Relf & Co., has been resisted

upon the ground that it was for money not actually loaned to

the master for the necessities of the vessel, but paid to FUkins

and others for materials furnished and repairs done upon her by

the authority of the master. The evidence shows that the ac-

count of Filkins and others was settled by Eelf & Co., at the

request of the master ; and it is difficult to draw a distinction

between a claim for money so paid and one arising from a direct

loan to the master fat the specific purposes to Which the money

was really appropriated. In either case, it would seem to be an

advance of money for the necessities of the boat, made at th^

request of the agent legally authorized to contract for the ma-

terials and repairs. But the question arises, upon what princi-

ple of the maritime law can this court authorize the payment of

the claim ? It is money advanced for the necessities of a vessel

in a foreign port, and the lender has failed to acquire a lien by
faking a bottomry bond. The fkir presumption then is, that he

made the advance upon the personal credit of the master and

owners. If the claim be grounded upon the law of the state, it

must appear, that the money was lent to the master for the ne-

cessities of the boat during the last voyage. There is no evi-

dence to show that the claim falls within the particular provision

of the Code (art. 3204, No. 7), which must be construed strictly.

The court has no authority to substitute Eelf & Co., in the place

of Filkins and others, to whom the money was paid, so far as to

transfer to them the lien which the latter held against the boat.

I feel compelled, therefore, to reject this claim, and leave the in-

terveners, Eelf & Co., to their remedy against the master and
owners. Harper v. New Brig, Grilpin E.

The claims will now be referred to Eobert M. Lusher as com-
missionet in admiralty, to be arranged in accordance with this

opinion, and to be presented in the form of a report which will

serve as the basis of a final decree.

Note.—This decree was, on appeal to the Circsuit Court, afBrmed by Mr. Justice

Campbell
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John B. Emebson et al., Libelants v. The Proceeds of the Sale

of Bauk Pandoka and cargo.

District Court of the United States. Eastern District of Louisiana,

In Admiralty.

HON. THEO. H. M^CALEB, JUDGE.

1. Where the master of a vessel on fire gives authority to another to save what he

can, and look to the property he may be enabled to save for his compensation,

the person thus authorized is to be regarded in the hght of a saTvor, and is to be

compensated as such out ofthe proceeds of the property saved.

2. The owners of a steamboat, for services in towhig a burning vessel from one

shore of the river to the other, are entitled to a reasonable compensation for

towage ; but they are not, for that service alone, entitled to salv^e.

3. The claim of the stevedore for loading and unloading the vessel, and that of a

commercial firm for suppUes furnished her, before the fire which rendered neces-

sary the services of the salvors, cannot be permitted to interfere with the daims

of the latter, but may be paid out of any remnant in the re^stiy,

Mr. Durell, proctor for libelants.

Mr. Bright^ proctor for respondent.

McCaleb, J.—^The libelants in this case claim a compensation

for salvage services rendered in saving from loss by fire the

bark Pandora, of Liverpool, on the 26th of December last. The

vessel had on board a cargo of cotton, and was lying in this

port, moored at the wharf, when she was discovered to be on

fire. By order of the proper authorities of the city, she was

towed across the river; near to the opposite shore. The libel

states, that at about H o'clock, A. M., the said bark being on

fire fore and aft, with main and mizzen-mast burned off and in the

water, was abandoned, together with her cargo, by her master,

Captain Wemyss, to the libelant, for the purpose of saving, if

possible, some part thereof: that the libelant thereupon consented

to render such assistance as was in his power, and immediately

took possession of the bark and proceeded to scuttle her ; but,
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finding it impossible to sink her, in consequence of the rapid

progress of the flames, he engaged the services of other men,

and with them continued to watch her, and to throw water upon

the flames until they were extinguished, and the hull of the

vessel and a portion of the cargo, to wit : — bales of cotton, finally

saved in a damaged condition.

The libel further alleges, that at the request of the master ot

the bark, and for the purpose of saving expense, the libelant

consented that the bark and cargo thus saved, through his exer-

tions, should be sold, he at the same time reserving his lien

upon the proceeds : that the sale accordingly took place, and the

proceeds thereof amounted to the sum of $1,525. He further

avers, that in consequence of the great risk and expense he

incurred in saving the bark and cargo, he is entitled to receive

a compensation of seventy-five per cent. ; but that the owners,

through their agents, refuse to pay the same, or any part thereof.

The respondent, as owner of the bark, denies that the vessel

was ever indebted to the libelants, and avers that they are not

entitled to any compensation in the nature of salvage.

An intervening libel has been filed on behalf of the owners of

the tow-boat F. M. Streck, which was employed by the city au-

thorities to tow the burning vessel to the opposite side of the river.

The interveners, also, deny that the services alleged in the libel

were performed by the libelants.

An intervening libel has also been filed on behalf of Bell, a

stevedore, who discharged the cargo brought by the bark to this

port, and also put on board 550 bales of the cargo with which

she was loaded at the time she took fire, on the 9th of December

;

for it appears that the vessel was twice on fire during the same
month. The intervener alleges that he assisted in putting out

the first fire which occurred on the bark, and in discharging the

cargo. He also avers, that subsequently to the first fire, and
previous to that of the 26th December, he stowed on board the

bark 1,245 bales of cotton. For these services, rendered at

different times, his accounts, amounting in the aggregate to

the sum of $924.89, were approved by the master. He also

contests the right of the libelants to claim salvage.

An intervening libel has also been filed on behali of David
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Maxwell & Co., for supplies furnislied tlie bark from the 2d of

November until the 20th of December, inclusiye.

This claim for supplies', as -well as that of the stevedore, for

loading and discharging the bark previous to the fire of the

26th of December, must be asserted against amy lemaaint in the

.registry after the other claims have been satisfied.

The claim of the libelants for a salvage compensation is resisted

upon the ground that Emerson, and those employed under hia

orders, acted merely as watchmen, to prevent whatever might be

saved from the bark from being stolen after it was landed. But

evidence does not justify the court in regarding them in the light

of watchmen merely. Without detailing at length the fects

contained in the depositions, I will extract such only as may be

necessary to show the nature of their services and the circ'um-

stances under which they were rendered.

James Titus states, that when he saw the bark, at 9 or 10

o'clock on the morning of the 26th of December, she was a mUe

or mile and a half below Algiers. She was burning thefl,

abaft the foremast. She was at anchor, about forty feet from

the shore. He does not kaow the fact, but she might have been

aground. The master of the bark was pointed out to witness,

standing on the forecastle ; and there was a city fireman on the

bowsprit, cutting away the headstays, which, after being cut

away, swung in and caught fire. This was all that was done

till the master came ashore. There were several boats around

picking up and carrying away what they could. When the

master came ashore the libelant Emerson spoke to him about

giving up the vessel. The master replied that he did not know

how that would do, but that he could not save anything more.

After speaking to several of his friends here and there, the

master returned to EmCTSon and told him to save what he

could, and to look to the things saved for his pay ; also to keep

a look out on the things ashore, and see that no one stole them.

These were things that had drifted from the ship, such as spars,

rigging, tackling, &c., which had burned away and floated

ashore, and were lying along the bank. The master of the bark

then said he was sick, and left and went to the city. The per'

son pointed out to the witness as the mate, vrent away with the
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master. Emersoa and the witness then went to Algiers to get

tools for the purpose of scuttling the bark. They commenced

by cutting a hole in her, forward, but persons ashore calling out

that the foremast was falling, they abandoned the forward, and

went to the larboard quarter, -where they Cut a hole ; but the

vessel burned so fast that the hole rose aboye the water, the ves-

sel lightening all the while. There was great danger attending

thar work, their clothes catching fire several times. There were

four of them at work in the boat, alongside the bark, at the same

time. The port warden, Mr, Clark, now hailed Emerson and

witness to come ashore, as they could do nothing more. They
then went ashore, and Emerson determined to let the fire bum
low enough to permit him to put men there to put it out with

buckets. It was nearly datk, Emerson employed some men
to watch the things ashore and also the ship, to prevent theft.

This was all that was done on that day.

The next day, quite early in the morning, the witness went

down again and found Emerson there with men employed in

wetting the sides of the bark to stop her burning and sinking.

The planks and timbers along the edge of the vessel were burn-

ing, and they put water on to prevent her from sinking. She was

burnt nearly to the copper, and was about a foot or eighteen

inches only above the water. The witness was again there

Tuesday morning. The vessel was still burning, and Emerson
and his men were working with their buckets and watching the

goods on shore. This they continued to do until the purchasers

of the bark came forward and took possession, they employing

the same men to work on until they could get a tow-boat to

bring her across to this side.

The witness was present at the sale of the baris: and the rig-

ging, &c. There were two separate sales. The materiais saved

by the F. M. Streck were sold before the hull and separately.

The witness was paid ten dollars for his services. This tes-

timony is corroborated by that of Bishop, Crane, Foster and
Eobinson, and it is sufficient to show that the services ren-

dered by the libelants were salvage services for which a liberal

compensation should be allowed. They were three days at work,
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and though perhaps there was no great danger incurred, their

exertions were incessant and finally successful.

The claim of the P. M. Streck must be asserted against the

proceeds of that portion of the rigging which was actually-

saved by her. So far as it relates to her services rendered in

towing the bark across the river, she would be entitled to a rea-

sonable compensation as towage. But I cannot regard her in

the light of a salvor. She did not actually save the hull of the

bark and her cargo ; for she abandoned them before they were

finally rescued by the salvors. As no specific claim has been as-

serted against the proceeds of that portion of the rigging brought

away by her from the burning vessel, no allowance can be

made in this decree. On the proceeds of the bark and cargo I

am of opinion she has no lien except for towage.

As the exertions of the libelants may be considered as in all

respects meritorious, they should, as I have already intimated,

be liberally rewarded. The value of the property saved is

small, and it is certain that it was entirely through their perse-

vering efforts that it was fiiially rescued from the flames. The

bark and her cargo were to all intents and purposes abandoned

by the master to the salvors (though such an abandonment may
not be what is properly and technically termed a derelict in the

maritime law), and I do not think that under all the circum-

stances a moiety would be an extravagant compensation.

The proceeds of the bark and cargo amount to the sum of

$1,525. From this sum the costs and expenses of court must
be first deducted. Of the balance, one moiety will be paid to the

salvors, Emerson and his associates ; a reasonable compensation

for towage (the amount to be shown by evidence) will be allowed

the F. M. Streck
; the claim for supplies will next be satisfied,

and the residue, if any, will be paid to the stevedore.

The case will now be referred to the commissioner in admi-

ralty, who will distribute the proceeds in accordance with this

this decree.
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The Barge Jenny Lind.

Joseph Williams et dl. v. The Baege Jenny Lind.

District Court of the United Slates. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOCALEB, JUDGE.

1. Since tlie decision of the Supreme Court of the United States, in the case of TTie

Genesee Ghief v. Filzhugh et ai., 12 Howard, the admiralty jurisdiction has been

considered as fully established on the Mississippi river, and all other rivers aa iar

as they are navigable from the ocean, for vessels of ten or more ton» burden.

2. The establishment of such a jurisdiction, necessarily carries with it all its inci-

dents. Salvage services are as much the subject of admiralty jurisdiction, aa

damages arising from collisions or other maritime torts.

3. The stipulations of a written contract will be recognized no further in a court of

admiralty charged with a case of salvage, than they accord with the opinion of

•le court in the exercise of a sound discretion.

4. This court aa a court of admiralty, cannot be called upon to enforce a specific

performance of such a contract, though such a contract may and often does form

a fair and equitable criterion in fixing the qucmiwm of salvage compensation.

J. W. Price, proctor for libelants.

Duncan & McGonnell, proctors for respondent

McCaleb, J.—This is a claim for salvage compensation for

services rendered on tlie Mississippi river. It appears that on
the 25th of January last, the steamboat Hungarian left the port

of Cincinnati bound for the port of New Orleans, having in

tow the barge Jenny Lind, laden with a cargo of flour, pork and
tallow. On the night of the 6th of February, both the steamboat
and barge ran hard aground on Princeton bar, in the Mississippi

river. The steamboat remained in that position until the 9th of
February, when she got off through the assistance of the steam-
boat Moses Greenwood, and on the day after, proceeded on her
voyage to this port. It does not appear that before leaving, any
active exertions were made by her captain to get the barge
afloat. The witness Robertson, who was examined under a com-
mission, states that Captain Collier (commanding the Hungarian)
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took a yawl and went down and examined the condition of the

barge and reported that he could do nothing with her.

The witness Mass, who was supeKsargO On the barge, testifies

that Captain Collier endeavored to make some arrangements

with thfe Moses Greenwood to relieve the barge. The captain of

the Greenwood consented to endeavor to do so, but asked for a

delay of two days, to enable him to go up to the mouth of the

Arkansas river, and put out his cargo and return. It was the

opinion of. those persons with whom the witness conversed upon

th.6 subject, that the barge would break in two in less than

twelve hours. He conversed with the pilots of the Greenwood,

and with the captains of both the Hungarian and Greenwood.

The Greenwood felt her way out on the bar towards the barge,

and the captain concluded that by means of a flat boat between

her and the barge, they might pass the cargo out of the latter

on to the Greenwood. He would, however, agree to do nothing

until he had been up to the mouth of the Arkansas. He thought

he might return on the Saturday following, but would make no

agreement to be back until Sunday. He refused to leave any

of his hands on the barge during his absence. He said he would

charge a dollar per barrel for the flour, and fiity cents a hundred

for the tallow and pork, on all he might take off and bring to

New Orleans. Ending that the Greenwood would do nothing

in*time, and that some immediate action was necessary to relieve

the barge, the captain of the Hungarian proposed to leave the

witness in charge of the barge and to proceed with the steam-

boat on her voyage. To this the witness objected, as he was un-

willing to have the whole responsibility on his hands. Aiter a

variety of propositions were discussed by the captain and the

witness, the latter suggested that Mr. Willianis, who is the libel-

ant in this suit, and who was employed as mate on the Hunga-

rian, should take charge of the barge and her cargo, and endeavor

to get her off, as he had great confidence in his skill and ability.

The captain declared he did not know what to do, and thought

if he left Mr. "Williams behind, he would be blamed if there was

any loss. The witness then went to the libelant and proposed

to him that he should remain behind and take charge of the

barge. This the libelant refused to do, saying that he did not
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want anything to do witli it; for if he remained behind, he

would only be cursed for his pains. The witness insisted, and

after a good deal of conversation, the libelant said it was a very

bad job, but that he did not see what else could be done. He
remained and took charge of the barge upon the terms and con"

ditions expressed in the following agreement, which was signed

at the time.

" To all whom it may concern. Know ye that I, Daniel Collier,

captain of the steamer Hungarian, having had the barge Jenny

Lind loaded with flour, pork and tfillow, and bound for New
Orleans, in tow, and grounded said barge on Princeton bar in the

Mississippi river, where she now lies in a perilous situation, do

hereby abandon said barge Jenny Lind and cargo, to Joseph

Wniiams, and agree that he shall have fifty per cent, upon all

property saved. As witness my hand, dated at Princeton, Misi

sissippi, this 10th day of February, 1858,

(Signed) "D. Colliee,

" Cajgkdn of the Simmer ffungaritm, for all oonoeraed."

"We, the undersigned, hands employed on the above-named
barge Jenny Lind, do also, so far as we are concerned or have
any authority, abandon said barge to Joseph Williams, as above
stated, believing it to be the best thing that Capt. D. CoUi*
could do for all parties concerned.

" As witness our hands the day and date above written.

(Signed) " W. H, Mass,

"Hugh M. Qeorge."

The testimony of Mass is substantially corroborated by that
of Eobertson, who had been the second clerk of the Hungarian,
but who also left her with the libelant, to aid in getting the
barge afloat. The other persons who participated in the salvage
service, were Thomas Sheehy, Daniel Burns, William and Joha
Murphy, George Light and Joseph McKiver. They have al-

. ready received a compensation for their services in the nature of
wages, but are now claiming a farther allowance in the nature of
salvage, and allege in thdr intervening libels, that when they
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executed their receipts in full for wages, they did so iu ignorance

of their rights.

Before the libelant "Williams and those who aided in the sal-

vage service left the Hungarian, they received their wages then

due, and were regularly discharged from the obligations of their

contract by the captain. They left with his full consent, and

were perfectly at liberty to embark in the enterprise. The sal-

vors have been examined, to prove the character of the services

they rendered, and the length of time they were engaged in get-

ting the barge afloat. I have, however, attached very little im-

portance to their testimony, not because there is any reason to

believe that they have been guilty of exaggeration in their state-

ments of the value of their services, but because I find the disin-

terested testimony of Mass and of Robertson, to be sufficiently

clear and satisfactory to enable me to arrive at a satisfactory

. conclusion. Both of these witnesses participated in the efforts

which were finally successful in delivering the barge, but neither

of them appears before the court as a salvor. The former, as we
have already seen, was the supercargo of the barge, and seems to

have exhibited throughout a becoming solicitude for the interests

of the owners of the cargo. The latter was employed by the

libelant at five dollars per day, and although not perhaps entirely

disinterested, seems to have made his statement with great can-

dor and with every appearance of truth. He is, moreover, in

all material facts, sustained by the testimony of Mass.

This evidence fully establishes the meritorious character of the

services rendered. The barge was regarded by Captain Collier

of the Hungarian, to be in a perilous condition. Apprehensions

were entertained that she would break in two. There was about

ten feet of water at her bows as she lay on the bar, about three

and a half or four feet at her stern, and about two feet a httle

abaft midships. She had already leaked a little and she was

very much strained. The river was falling when the salvors

commenced operations, though it rose about the time they got the

barge afloat. The weather was very disagreeable as it was rain-

ing nearly all the time, and the men were greatly exposed. The

libelant Williams was compelled to employ an additional force

of twelve negroes from the neighboring plantation of Major
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Smith, and for eacli of these lie agreed to give the sum of $5 per

day. He lost' two flat-boats while they were laden with a por-

tion of the cargo of the barge. He paid $75 for one, and $153

dollars for the other. He also paid $25 for the use of another.

The salvors were laboriously engaged for three days in getting

the barge afloat, and a great portion of this time they worked in

the night, as the river was falling. "When they finally succeeded

in getting her off, a contract was made with the steamboat New
Orleans to tow her to this port, and for this service $800 was

agreed to be paid.

It is unnecessary to notice more particularly the evidence

upon -which the claim for salvage compensation is founded.

The proctor for the claimants denies that any such claim can be

legally asserted. But I cannot concur in the position he has as-

sumed. Since the decision of the Supreme Court of the United

States, in the case of The Genesee Chief v. Fitzhugh^ the admiralty

jurisdiction has been clearly established upon the whole length

and breadth of the Mississippi, and all other public rivers, as

far as they are navigable from the ocean, for vessels of ten or

more tons burden. The establishment of such a jurisdiction

necessarily carries with it all its iaioidents. Salvage services are

as much the subject of admiralty jurisdiction, as damages aris-

ing from a collision or other maritime tort.

But while I am clear in the opinion, that I have no power to

refuse to exercise a jurisdiction, which has been so fully and
unequivocally conferred, and while I am satisfied from the evi-

dence that the services performed by the salvors in this case, are

of a highly meritorious character, I am yet constrained to dif-

fer very materially from the view taken by the captain of the

Hungarian, in his estimate of the value of those services. Such
contracts as the one which he thought proper to execute, in

favor of the libelant ("Williams), will be recognized no fur-

ther in a court of admiralty charged with a case of salvage, than
they accord with its own equitable discretion in filing the quan-

tum of compensation. It would be absurd to call upon this

court to enforce the specific performance of such contracts.

They may, and often do, form a fair and equitable criterion in

awarding compensation for salvage services, if tho^e services
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have been rendered under circumstances which show that the

parties have voluntarily, and without any controlling necessity,

on the side of the proprietors of the property saved, or their

agents, entered into a contract for a fixed compensation, or upon

the ordinary terms of a compensation for labor and services

quantum meruerunt ; in either case it does not alter the nature of

the service, but only fixes the rule by which the court is to be

governed in awarding the compensation. It is still a salvage

contract, and a salvage compensation. But contracts made for

salvage services, are not held obligatory by a court of admiralty,

upon the persons whose property is saved, unless the <jourt can

clearly see, that no advantage is taken of the situatioi;i. of the

parties, and that the rate of compensation is just and reasonable.

The doctrine is founded upon principles of sound public policy,

as well as upon just views of moral obligation. And it has

been remarked with equal justice and elegance, that no system

ofjurisprudence, purporting to be founded upon moral or reli-

gious, or even rational principles, could tolerate for a moment
the doctrine, that a salvor might avail himself of the calamities

of others, to force upon them a contract, unjust, oppressive and
exorbitant : that he might turn the price of safety to the price

of ruin : that he might turn an act, demanded by christian and
public duty, into a traffic of profit which would outrage human
feelings, and disgrace human justice. The Schooner Mnuhus,
1 Sumner, 210.

The terms of the contract in this case are entirely too exorbi-

tant and do great injustice to the innocent owners of the barge
and her cargo. If the services of the salvors had been rendered
upon the ocean or on a dangerous coast, amid the perils arising

from exposure to storms, I would not feel myself called upon to

fix the quantum of. compensation at a higher rate than was al-

lowed by this contract. The actual labor performed was doubt-
less great, but it was entirely unattended with any danger to

life, that most important ingredient in a salvage, service. I have
no disposition certainly to pass censure upon the conduct of the

captain of the Hungarian
; but as cases of this nature may fre-

quently arise from the growing commerce of the Mississippi, I
deem it my duty to lay down such rules for the future guidance



EASTEEN DIST. OF LOUISIANA—NOT. 1853. 449

Bark Geo. Nicholaus,

of the court, as will teacli the masters of steamboats that they

cannot with impunity trifle with the rights of owners who con-

fide property to their charge. In no sense of the- maritime law

was this a case of derelict, however the term " abandon" may

have been used by Capt. Collier in his contract with the libelant.

Parties cannot, by the terms they choose to employ, change the well

established principles of law. This question of what constitutes

a derelict in the sense of the maritime law, has already been exam-

ined by this court in various cases, and very recently in the case of

The T. P. Leathers, ante, p. 421. The proceeds of the cargo in

this case amount to $21,593.55, and the agreed value of the bark

$8,600, making in the aggregate the sum of $25,193.55. Instead

of the moiety allowed by the contract I am of opinion that one-

sixth will be both a fair and liberal allowance. Of this amount

I shall order the sum of $12 to be paid to each of the interven-

ing libelants *in addition to the sum they have already received

as wages. The entire balance I shall order to be paid to the

libelant Williams, in view not only of the services he has ren-

dered, and the responsibility he assumed, but also of the ex-

penses he incurred in saving the property.

The question of costs is reserved for future consideration, and

in the meantime all parties having claims for costs under the

provisions of the late act of Congress, are ordered to present

those claims to be filed with the clerk.

A. C. Stuetevant et al. v. The Babe Geobgb Nicholaus.

District Court ofOie United States. Eastern District ofLouisiana.

In Admiralty.

HON. THEO. H. MOOALEB, JUDGE.

1. When a vessel at sea meets with another, on board of which the greater part oi

the crew are dead, and the rest rendered entirely helpless by disease, it ia tiie

duty of the master of the first vessel to interrupt his voyage to take the neces-

VoL. I. 29
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sary steps to presferve the lives of the sick, imposed by natural law and the com.

mauds of Christianity.

2. Such a stoppage or interruption is not such a deviation as would discharge any

insurance or render the master civilly or oriminaUy responsible for any subsequent

disaster to his vessel

3. There is no obligation upon the master to lie by, or delay the progress of the

voyage for the purpose of preserving property. This wuuld discharge the under-

writers from future responsibility.

4. The maritime law and commercial usages do not prohibit the master from deviat-

ing under such circumstances, in the ezercise of a sound discretion to save prop-

erty that is imperiled.

6. When a part of the crew of a vessel at sea are dead, and all the rest physically

and mentally incapable of providing for their own safefrf, this is not what is known

as derelict, but quasi derelict in the admbalty.

6. In a case like the present, one-third clear of all e3q)enses of the property saved

was decreed a liberal allowance.

7. The assignment of a claim fi>r salvage divests the lien originally existing in &vor

of the salvor, and confers no right upon the ^assignee to claim reimbursement in

a court of admiralty.

8. The hen for towage is also divested by an assignment of the claim.

Durant & Hornor, proctora for libelants.

Benjamin, Micou & Finney, Moise & Bandolph and M. M. Co-

hen, for interveners.

McCaleb, J.—The libelants in this case claim a salvage com-

pensation for services rendered to the bark George Nicholaus,

of Hamburg. They allege that they are the master and crew of

the bark Sarah Bridge, of Portland, Maine : and that on the 8th

of October last, while on a voyage from Bordeaux to New
Orleans, and when they were about forty miles south by east

from the South "West Pass, they descried a bark under very short

sail, and apparently deserted or unmanageable. Her sails were

flapping in the wind, and she steered as if no one was at the

helm. Believing her to be in distress, they hove to on the

Sarah Bridge until the bark came down near them, and they

discovered that she was the George Nicholaus, of Hamburg.

There was a man on the forecastle, who hailed and begged them

to come on board, saying that all on board the George Nicho-

laus, except himself, were dead. They immediately hove to the

Sarah Bridge, and sent the mate, Patrick Cass, and three men,
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to ascertain the condition of things on the hark. They found

four persons alive, but three of them were insensible, and no

communication could be held with them, and from the man who
had hailed them, they learned that the George Nicholaus had

sailed from Navy Bay, on or about the 9lih of September, 1853,

and was bound to Cardenas, in the Island of Cuba : that shortly

after she went out of port all hands fell sick with Ch^gres fever,

and that the captain died when she was eleven days out, and

eight of the crew had also died before the time when she was

descried by the libelants. These facts were obtained from the

man who hailed the Sarah Bridge, and who was found in an

extremely feeble condition, and seemed to be somewhat out of

his mind, in consequence of sickness and exposure. The log

was not written up, and the chronometer was out of order. The
bark was in a desperate condition, and would soon have been

lost by the action of the winds and waves. The libelants took

possession of her, and placed on board Patrick Cass, the mate,

and a sufScient number of the crew of the Sarah Bridge to

manage and bring her into this port, where she arrived on the

9th of October last.

The service rendered by the salvors was certainly meritori-

ous, but unattended by extraordinary exertion. There was
danger incurred in consequence of the existence of a malignant
disease on board the George Nicholaus. The extent of that

danger can only be estimated by the mortality among those on
the ship from the time she left Navy Bay. It is true that no
evidence has been adduced to prove that the disease was of a

contagious character; but from the facts before it, the court is

not at liberty to say that ,no danger was incurred by the salvors

who went into the hold of a vessel evidently infected with a
disease, which, within a very few days, had proved fatal to al-

most every human being on board. The promptitude with
which assistance was rendered, also deserves to be favorably
noticed. It was a case which called for those very offices of
humanity which were perfonned with alacrity and zeal by the

salvors. The saving of life is an ingredient in a salvage service

which is always highly estimated by the courts. The mere
presenvation of life, it is true, this court has no power of re-
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munerating ; it must be left to the bounty of tlie individuals

but if it can be connected with the preservation of property,

whether by accident or not, then the court can take notice of it

and it is always willing to join that to the animus displayed in

the first instance. The Aid, 1 Haggard, 84. It was, indeed,

the duty of the master of the Sarah Bridge to interrupt his

voyage for the purpose of taking on board the survivors of the

crew of the George Nicholaus, in their suffering state, for the

safety of their lives. It was a duty imposed upon him by the

first principles of natural law—the duty to succor the distressed,

and it is enforced by the more positive and imperative com-
mands of Christianity. The stopping for this purpose could not

be deemed a deviation from the voyage, so as to discharge any
insurance, or to render the master criminally or civilly liable

for any subsequent disasters to his vessel, occasioned thereby.

But, beyond this, there was no supervening or imperative duty.

The master was under no obligation to lie by in order to save

property, or to delay the proper progress of the voyage. Any stop
page for such purpose would, of itself, amount to a deviation

;

and any going out of his course for such a purpose, being wholly
unauthorized, would discharge the underwriters from all future

responsibility. But the maritime law, looking to the general

benefit of commerce, upon a large and comprehensive policy,

does not prohibit the master, under such circumstances, from
deviating to saye property in distress, if he deems it fit in a
sound exercise of his discretion. As between himself and his

owners, the usage of the commercial world has clothed him with
this authority

;
and in return for such extraordinary hazards, it

has enabled the owners to partake Hberally in the salvage
awarded for the meritorious service, when it is successful. The
Boston and cargo, 1 Sumner, 336.

This is certainly not what is known in the admiralty law, as a
case of derelict. It is rather what has been denominated by the

courts, a quasi derelict. The Vessel was not abandoned, but the

evidence shows that those on board of her were both physically
and mentally incapable of doing anything for their own personal
safety. She was certainly in a situation of extreme danger and
distress. She waa entirely at the mercy of the winds and
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waves, and a few hours of stormy weather, would, we may reason-

ably conclude, have sealed her fate. I have already stated that

the service rendered by the salvors, was not attended by extra-

ordinary exertion. But, to use the language of Mr. Justice Story,

in the case of The Boston and cargo, 1 Sumner, 38, " I should

be sorry to lay down any doctrine, by which it should be sup-

posed, that if, in a meritorious case of salvage, derelict or quasi

derelict, there was subsequently no great hazard or labor of an

exhausting nature, the salvage was therefore subject to great dim-

inution. I should fear, that such a doctrine would be found as

mischievous in practice, as it would be unjust in principle."

Upon questions of this nature, a large discretion must of neces-

sity, belong to the public tribunals. It is of great importance, as

far as it can be done, to avail ourselves of fi?;ed rules and habits

in the performance of a delicate duty, and not to deviate from

.

them, except upon urgent occasions. The rule of salvage in cases

of derelict usually is (as has been often said), to give one half,

and it has rarely been below two-fifths, of the property saved.

Regarding this as a case of quasi derelict, I am disposed to award

a liberal compensation to the salvors, and believe that the propor-

tion of one-third, will be a fair allowance. A case similar to the

present was not long since decided by Dr. Lushington, sitting

in the high Court of Admiralty in England. It was a suit insti-

tuted by the master, second mate and one seaman, belonging to

the American bark Tartar, for salvage. The Tartar, whilst on

her voyage from Calcutta to Boston, in latitude 13° ijortb, and

longitude 46° west, fell in with a brig with a signal of distress,

which proved to be the Active, of the burden of 170 tons, laden

with sugar, from Pernambuco to Hamburg. The master of the

Tartar, on boarding the brig, found that shortly after she had
left Pernambuco, the yellow fever had broken out on board, and
had already destroyed seven hands of a crew consisting origin-

ally of eleven, including the master: that the master was then

actually dying : that of three remaining, one had lost the use

of his right arm, and that none of them were acquainted with

navigation. In these circumstances the master of the Tartar ex-

pressed his wish and readiness to render them any assistance,

stating at the same time that he could not compel any of his
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crew to come on board a ship situated as the Active was. Oti

his return to the Tartar, the second mate and one seaman

immediately volunteered, and having been put on board, they

succeeded in bringing the ship and cargo safely to Falmouth.

The master died soon after they came on board. The value rf

the ship, freight and cargo, was agreed at £4,300. No oppo

sition was offered to the merit of the salvors, and Dr. LusHiNG-

TON, after stating the circumstances and commenting briefly on

the high nature of the services, gave the sum of £1,500, and ap-

portioned £.500 to the mate, £400 to the seaman, and £600 to

the master of the Tartar, to meet any claims of the owners, for

whom no appearance had been given.

Here it will be seen that something more than one-third was

aw'arded, and although the value of the property saved is greater

than in the case now before the court, it will also be seen that

the circumstances under which the services were rendered were

such as to enhance the compensation beyond what I feel it my
duty to allow in the present instance. The value of the prop'

erty saved in this case, as appears by the account sales rendered

by the marshal, is $4,500. Of this sum I award $1,500 to the

salvors free of all costs and charges.

Before I proceed to apportion this amount to the salvora, it

becomes necessary to decide certain questions of law which were

pressed upon the attention of the court in the arguments of the

proctors at the bar.

It app»ars by an assignment on the record, that the first mate

of the Sarah Bridge, Patrick Cass, has transferred his claim for

salvage to Appleton Oaksmith of New York, and the considera-

tion of the assignment is stated to be the sum of $150. It is

contended by the proctor of a portion of the salvors, that Pat-

rick Cass, the mate of the Sarah Bridge, is no longer before the

court, his lien for salvage having been extinguished by pay-

ment
;
and that the transferree of his claim has no right, in

virtue of the assignment, to demand from a court of admiralty

reimbursement of the sum advanced.

This proposition in law involves no intrinsic diflSculty. An
assignment of a claim for salvage, divests the lien which origi-

nally existed in favor of the salvor, and consequently confers no
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right in the assignee to claim a reimbursement in a court of ad-

miralty. The reasoning of Judge Conkling of the northern

district of I^ew York in the case of Patchin v. The Steamboat

Patchin, reported in the Law Eeporter, p. 21, though a case of

seaman's wages, is equally applicable to the claim of a salvor.

" It was correctly urged by the counsel for the petitioner," says

the court, " that in cases arising ex contractu, the admiralty juris-

diction depends on the nature of the contract ; and it is true>

also, that this jurisdiction is not always confined to the imme-

diate parties to the contract. Thus a bottomry bond is assign-

able and may be enforced in the name of the assignee. But

bottomry is an express hypothecation, and binds the ship to

the lender and his assigns. So also is a bill of lading assignable,

or rather negotiable, and the holder may in this country main-

tain an action in the admiralty upon it in his own name. But

the quality of negotiability is given to this instrument by law

for the benefit of trade, apid its transfer, moreover, carries with

it the title of the goods ^hipped and of course the right to main-

tain a suit upon it for their value in case of their loss. This right

of the mariner to proceed against the ship in specie, is conferred

upon him for his own exclusive benefit. It arises by implica-

tion, and exists independently of possession. Its object is the

more certainly to secure to him the hardly earned fruits of his

perilous and useful services. "When, therefore, his wages are

paid, no matter by whom, the design of the privilege is answered

;

and to say the least, it is very questionable whether he would be
benefited by the capacity to transfer it to another ; for if this

power would sometimes enable him to obtain immediate pay-
ment, it would also expose him to imposition through his credu-

lity and proverbial improvidence." * * * "Implied liens

are admitted with unsparing caution by the common law. Being
allowed for the benefit of trade, they are limited to that object,

and are held also to be strictly personal. The right of lien de-

pends on the actual possession by the person claiming it, of the
goods to which it is attached; and if he parts with the posses-

sion, the lien is irretrievably lost In the absence of any author-
ity to the contrary, I am of opinion that the mariner's lien ought
in like manner to be considered as restricted to its design, and
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as merely personal. The petitioner cannot justly complain ol

being denied the privilege of maintaining a suit in rem in the

admiralty ; the ordinary forms of remedy in favor of an assignee

of a chose in action, are open to him in common with all others."

While I consider the reasoning of the court in the case here

cited in all respects applicable to the lien in favor of a salvor,

and while I am clearly of opinion that the intervening libel of

Mr. Oaksmith, the assignee of the claim of Patrick Cass, must

be dismissed for want of jurisdiction in this court to entertain

it, I am equally clear in the opinion that the object which the

proctor had in view in urging his objection to the recognition ot

the claim, cannot be accomplished in this case. The objection

has been presented on behalf of the master of the Sarah Bridge,

and was doubtless pressed upon the attention of the court with

the hope that, if successful, it would have the effect of causing

the share of the mate, who appears from the evidence to have

been the principal salvor, to enure to the benefit of the master

and the other co-salvors. Such a result would by no means

follow, and certainly under the circumstances of this case, would

be justified upon no principle of law or equity. There has been

no forfeiture of the claim of the mate in consequence of any

fi:aud, embezzlement or other malpractice, which calls for his

punishment at the hands of the court ; and while his co-salvors

are entitled to a full reward for their respective services, they

have no right to demand the amount of remuneration which is

justly due for his skill, trouble and exertions.

It is also proper for me to remark that the assignment in this

case has not been regarded by the court as a criterion by which

the share of the master was to be determined in the mode of dis-

tribution. It wiU be seen that he is entitled to more than the

amount set forth as the consideration of the assignment. This

overplus he must be permitted to receive upon the final distribu-

tion, while the balance of his share will enure to the benefit of

the owners of the George Nicholaus, or more properly to the

holders of the bottomry bond. It is to them the assignee, Mr.

Oaksmith, must look for reimbursement of the amount advanced.

At any rate this tribunal can give him no relief.

The interveding libels filed on behalf of the survivors of the



EASTERN DIST. OE LOUISIANA—NOV. 1853. 457

The Bark Gteo. Nioholaua.

crew of the George Nicholaus, mtist also be dismissed. It is

unnecessary to decide whether or not their contract with their

own vessel was dissolved by the death of the master and the

balance of the crew ; for admitting that it was, there is no evi-

dence upon the record to show that they rendered any service

which would justify this court in awarding them a compensation

in the nature of salvage. All the evidence adduced shows, on

the contrary, that they were physically incapable of rendering

any assistance to the salvors. They were utterly unable to do

anything either for their own personal safety or for the safety of

the vessel.

The intervening libel of Mr. Oaksmith for towage, must also

be dismissed for the reasons already given for refusing to en-

tertain jurisdiction of his claim as assignee of Patrick Cass. It

is founded upon an assignment which destroys the original liefi,

and this court has no power to grant relief.

In order to render the mode of distribution clearly intelligi-

ble, I shall present the share of the mate as it would have ap-

peared in the absence of any assignment' He will be permitted

to receive, however, only the amount over and above the $150,
the consideration of the assignment. Prom the very liberal al-

lowance awarded to the master of the Sarah Bridge must be de-

ducted the sum of $20, for pilotage due to the intervening libel-

ant, John Perrin. The costs of court will be deducted from
that portion of the proceeds of the property which will accrue
to the owners of the George Nicholaus, or more properly to the
holders of the bottomry bond

; for the sum which may remain
after the payment of all necessary costs and expenses, will neces-
sarily be absorbed by the claim of the holder of the said bond.

I have stated that I should award one-third of the value of
the property to the salvors. That value is ascertained to be
$4,500. The third of that sum wUl be $1,500. Of this amount
I shall award the usual proportion of one-third to the owners of
the Sarah Bridge, $500, leaving the sum of $1,000 to be dis-

tributed among the salvors, viz : the master, mate and six sea-
men, $1,000. This amount I shall divide into twenty shares of
$50 each, to be apportioned as follows : To the master I shall
award nine shares amounting to $450, from which sum will be
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deducted pilotage, $20 ; to the mate, four shares, $200 ($50 only

to be actually paid) ; to the seaman, McClelland, who remained

constantly on board the George Nioholaus, I shall award two

shares, $100 ; and to each of the other seamen, five in number,

I shall award one share, as follows : to Wm. H. Smith, $50 ; to

David Graves, $50 ; to John Hall, $50 ; to Patrick Powers, $50

;

to John De Pape, $50.

BECAPITULATION.

Aggregate amount of salvage . . . $1,500

Owner's proportion, one-third . $500

Master's " including pilotage, 450

Mate's. " .... 200

McClelland's " 100

\ Smith's " .... 50

Graves's " 50
Hall's « . . . . 50

Powers's « 60

DePape's " . . . . 50

$1,500

Hiram B. Steveits and owners of the Steamboat Eliza, Li-

belants V. The Steamboats S, W. Downs and Stoem and

cargo of the Stobm.

Distrkt Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON". THEO. H. M'OALEB, JUDGE.

1. A steamboat for services performed in towing other steamboats from positiona

where they were moored at the wharf, and thus preventing them from oomipg in

contact with a steamboat on fire descending the river, is entitled to a compensa.
tion for towage, and not to a compensation m the nature of salvage.

2. A parly who in view of the danger with which his boat is threatened by the ap-

proach of a steambo it on fire, calls for the assistance of another steamboat to re-

move his property from its perUous situation, will not be allowed to plead ex-

emption from liability to pay for the services demanded, upon the ground that his

property would have been safe, if left in its original position.
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3. If a steamboat, while extricating another steamboat from her perilous sitnation,

during the excitement and confusion incident to a threatened conflagration,

should unavoidably injure the latter, she will not be held responsible for the in-

jury ;
and a reconventional demand in the nature of a cross libel, claiming com-

pensation for such an injury, will be dismissed.

McCaleb, J.—The libelants claim a salvage compensation

for having taken the steamboats S. W. Downs and Storm from

their landing place, at the wharf, and thus saving them from

being burnt, on the 15th of February, 1853. It seems that

between the hours of 10 and 11 o'clock on that day the steam-

boat John Swasey took fire while descending the river nearly

opposite Lafayette, and drifted down the current. While envel-

oped in flames she passed very near the sterns of the many steam-

boats then lying moored at the wharf near the foot of Canal and

Custom-house streets. Creat consternation and alarm was created

among those having charge of the boats, and the utmost anxiety

was manifested to prevent them from coming in contact with the

burning boat. The steamboat Eliza was about to leave port on

her voyage up the river, and had already raised steam. She first

towed out the steamboat Eclipse, and afterwards performed tbe

same service for the Downs and the Storm, at the request of

those having charge of those boats at the time.

"While I do not feel myself called upon to decide that this is

not a case of marine salvage, I have no hesitation in saying that

it is a case where the services performed should entitle the libel-

ants to little more than would be allowed upon a quantum meruit,

for work and labor performed. A great deal of testimony has been

taken by the respondents, to show that the boats which were towed

out by the Eliza were not in danger* and would not have been

burrit if they had been left in their original position at the wharf;

and yet it has been clearly proven, that the bells of these boats

were rung and the assistance of the Eliza expressly solicited.

Much of this evidence, therefore, directly contradicts the acts

and declarations of those who had charge of the boats while tbe

John Swasey was on fire. That those who asked for assistance

at the time, believed they needed it, can hardly be a matter of

doubt. And while I am satisfied that the Eliza should be com-

pensated for the trouble and delay to which, she was subjected,
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I can see no ground for sucli an extravagant allowance, as seems

to iave been in the contemplation of the proctor who argued

the cause in behalf of the libelants. I think the Eliza is entitled

to a liberal compensation in the nature of towage. It has been

shown that substantially the same services were rendered by

another boat for a compensation upon this principle. I would

certainly offer to steamboats sufficient inducement to render

assistance under such circumstances ; but I do not deem it either

safe or proper to hold out expectations of an extravagant remu-

neration for services which should be dictated by generosity,

and which are usually prompted )3y the spirit of comity prevail-

ing among the commanders of steamboats. The services were

performed in daylight, and I am satisfied that while the Eliza

perhaps incurred some risk, she was subjected to little or no

actual danger. For the services she rendered to the Downs, she

is, I think, entitled to receive $100, and for her services to the

Storm, she should receive $75, and for these sums I shall order

judgment to be given in favor of the libelants, with costs.

The claim in the nature of a reconventional demand asserted

by way of cross libel by the respondents, must be rejected.

They were certainly benefited by the assistance so seasonably

rendered by the Eliza, and it is now entirely too late to speculate

upon the chances of escape from the peril to which they certainly

believed their property was exposed, when they demanded that

aid from the Eliza, which seems to have been promptly and

cheerfully given. The injuries complained of, were, in my
judgment, the result of unavoidable accident, attributable, doubt-

less, in a great measure, to the hasty and imperfect manner in

which, amid the confusion of the moment, the boats were fastened

together ; and for which those on board of both boats were respon-

sible. I am satisfied from the testimony of the pilot of the Eliza,

that it was impossible during the violence of the gale which was

prevailing at the time, to land the boat in tow. The order to

cast her loose, seems to have been dictated by pverruling neces-

sity, and it does not appear that any objection was made to it at

the time, by the officers of the Downs. If, under all the circum-

stances of the case, the libelants were not successful in towing

the boats from their position at the wharf to a place of safety
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without causing some injury, it should not be imputed to them

as a fault; and the respondents should regard the injury com-

plained of, as a part of the price of the timely rescue of their

property from the danger of far greater injury to which it was

exposed. Upon a full and fair consideration of all the facts and

circumstances of this case, I cannot adopt the conclusion to which

the argument of the proctor for the respondents would lead

;

that the Eliza after having performed the service alluded to at

the express solicitation of tl;iose on board the Downs and the

Storm, should now, not only be denied a reasonable compensa-

tion for those services, but condemned to pay the damage sus-

tained from causes beyond her control.

The reconventional demand wiU therefore be dismissed, and

judgment entered in favor of the libelants for the sums already

mentioned, with costs in the proportion of four-sevenths against

the S.W. Downs, and three-sevenths against the Storm and cargo,

or against the claimants and sureties on the bonds executed and

returned into court on the release of said boats respectively.

The costs to' be taxed by the clerk.

Wm< B. CULBERTSOIT V. ThE STEAMBOAT SOUTHERN BeLLB.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. M:"CALEB, JUDGE.

1. The corporations of cities and towns on the Mississippi river, when authorized by
the legislatures of the different states, within which those cities and towns are

situated, have the right to pass rules and regulations relative to their landings;

and it is the duty of this court to respect them.

a. Testimony introduced to show that the ordmanoes of the town of Grand Gul^

fixing the places of lauding for steamboats and flat-boats, are rarely enforced by
the authorities of the town, can have no influence with this court; for if the feet

be so, it may serve to show a gross dereliction of duty on the part of those who
have been charged with the execution of those ordinances, but can afford no
ground for this court to decree that they are to be totally disregarded.
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3. Whether the libelant, in taking a position for his fiat-boat at tlie lauding, did so

voluntarily or in accordance with the orders of the proper officer having a super-

visory control over his actions, is not materiaL If he brought himself within the

pale and under the protection of the local regulations, he was in his proper posi-

tion j and the attempt of a steamboat to land there, must be considered as an in-

trusion.

4. Precautiou and vigilance on the part of the officers of vessels propelled by steam,

should be increased in proportion to the difficulties of navigation in particular

localities, and in proportion to the dangers of collisions to which they sue liable

to expose the property of others.

L. Hunter, proctor for libelant.

Benjamin, Bradford & Finney, proctors for respondent.

McCaleb, J.^—This suit has been instituted to recover dam-

ages which, the libel alleges, were sustained by the libelant as

owner of a flat-boat which was sunk by the steamboat Southern

Belle. The flat-boat was moored at the usual and prescribed

place of landing for flat-boats, and was stove by the steamer,

while the latter was attempting to land at the same*^lace. The

collision occurred at Grand Gult) Mississippi.

The rules and regulations of the selectmen of Grand Gulf,

have been brought to the attention of the court, and conclusively

establish the fact that the flat-boat was in its proper place. The

corporations of the cities and towns on the Mississippi, when

authorized by the legislatures, undoubtedly have the right to

pass rules and regulations with respect to their landings ; and it

is the duty of this court to respect and uphold them. Testi-

mony has been introduced on the part of the respondent, to

show that the ordinances of the town of Grand Gulf, relating to

the landing, are rarely if ever enforced. Such evidence can

have no weight with the court, for if the fact be so, it may sen'e

to show a gross dereliction of duty, on the part of those who
.

have been charged with the execution of the ordinances, but can

afford no ground for this court to decree that they are to be

totally disregarded. Until they are repealed by the authority

that enacted them, they will be presumed to be in full force, and

adequate to the purpose for which they were passed. And it is

a matter of no importance, whether the libelant in taking his
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positiou at the landing, did so voluntarily or in accordance with

the orders of the proper officer having the supervisory control

over his actions. If he was within the pale and under the

protection of the local regulations, the court will hold him jus-

tified., If he was right in the position he occupied, the attempt

of the steamer to land there must be regarded as an intrusion.

It has been contended on behalf of the respondents, that the

collision was the result of an unavoidable accident caused by
the violence of the wind, which was blowing at the time hard

on shore. I have examined the evidence most confidently relied

on, in favor of the respondents, that of the pilot, who was at the

wheel of the steamer at the time of the collision, and who as

usual with pilots, testifies strongly in justification of his own
conduct ; and I am by no means satisfied, that the collision was
unavoidable. This is a common plea, set up by officers of

steamboats, and is seldom even plausibly sustained by evidence.

In the present instance the plea is unavailing. It is not pre-

tended that^^e violence of the wind was too great for the resist-

ance of ^^^4BWf such were the fact, the boat would have been
driven to the^re before the attempt to land was made. She
could not have proceeded with safety on her voyage. The force
of the wind undoubtedly increased the difficulties of landing

;

but this was only a reason for increased care and caution. This
court has repeatedly held that the precaution and vigilance on
the part of officers of vessels propelled by steam, should be in-

creased in proportion to the difficulties of navigation in particu-
lar localities, and in proportion to the dangers to which they are
liable to expose the property of others.

Ithas also been contended on behalfofthe respondents, that there
wa5 no light on board of the flat-boat at the time of the collision,
and that she could not, therefore, be seen from the steamer until
It was too late to prevent the occurrence. On this point there
IS a conflict of evidence. The witnesses on behalf of the respond-
ente, testify that they saw no light, while those who were on
board the flat-boat at the time of the collision, ' testify most pos-
itively that a light was brought upon deck, about the time the
steamboat commenced backing down from the wharf-boat. That
there was a lantern exhibited on the .flat-boat before the coUia-
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ion, I have no doubt If it was not seen on the steamer, I can

only account for the fact upon the supposition, that the greater

glare of the torch light from the latter, was such as to dim if not

entirely to obscure in the darkness of the night the lesser lights

near the shore. But besides the existence of a light on the flat-

boat, we haye the evidence of the respondents' witnesses, that

there was clear starlight, and some of the witnesses testify that

the moon was shining at the time.

An attentive examination of the evidence and the arguments

of counsel, has led my mind to the conclusion that by the ob-

servance of proper prudence and precaution on the part of the

of&cers of the steamer, the collision could have been avoided

;

and that no blame can be fairly thrown upon those who had

charge of the flat-boat.

I therefore pronounce for the damage sustained by the libel-

ant to be definitely ascertained by a reference to R. M. Lusher,

Esq., commissioner, upon the coming in of whose report, a final

decree will be entered.

^
Note.—This decree was sustained by the Supreme Court of the United States,

on appeai from the judgment of the Circuit Court, by which it was reversed.

Chaeles G. Merriman v. The Brig Mat Queen.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MoCALEB, JUDGE.

1. When loss or damage happens to goods while in the possession of a common
carrier, the onus probandi is on the carrier to exempt himself from liability; for

prima facie the law imposes upon him the obligation of safety.

2. In cases where the carrier has given notices qualifying or limiting his liability,

the burden of proof of negUgenoe is on the shipper, not of diligence on the car-

rier. This is contrary t» the general rule where there is no notice.

S. A common carrier may qualify his liability by a general notice to all, of any
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reasonable requisition to be obaervecl, as to the manner of delivery, entry of par-

cels, information of contents, rates of ireight, and the like.

4. A common carrier cannot, by a general notice, limit, restrid or avoid the liability

devolved on him by the common law, or the salutary grounds of public policy.

5. A common carrier's liability may be limited or restricted by an express agree-

ment between the parties ; but he cannot do so by any act of his own. It requires

the assent of the parties concerned ; and this is not to be inferred or implied

from a general notice to the public ; nor is it to depend upon doubtM or con-

flicting evidence, but it should be specific and certain, leaving no room for con-

troversy between the parties.

6. Wh le a biU of lading had stamped upon it " Goods to be receipted for on the

levee—not responsible for mat, breakage, leakage, cooperage—rweight and con-

tents unknown," and the witness who received the goods slated "that the vessel

would not be responsible for breakage," this is not such a certain and specific

contract as is required to fi'ee the carrier fi-om liability.

1. Where an individual residing in Philadelphia was employed by a firm in Mem-
phis, Tennessee, to construct glass cases, and fi'om abundant caution superin-

tended their shipment, he is in no legal or just sense the shipper, nor could he
bind the owner by any contract he might enter into of so important a character

as would exempt the vessel fi-om the usual and well established responsibihties

of a common carrier.

8. But even if an express agreement has been entered into, limiting the responsi-

bility of the carrier, such a contract could not be pleaded as an exemption from
liability for any loss or damage resulting from gross negligence or misfeasance

of the master or his servants.

9. Where the ofttcers of a vessel knew perfectly, well the contents of certain boxes
to be glass cases, a failure to observe every precaution necessary to insure their

safe stowage and safe delivery must be held gross negligence.

10. A protest cannot be received in our courts as evidence for the master or owner,
but may be evidence against him and them.

Clarke & Bayne, proctors for libelants.

Vurant & Hornor, proctors for respondent.

McCaleb, J.—The libelant bas instituted this action in rem
to recover the damages sustained by him in consequence of the
failure on the part of the ofacers of the brig to deUver, in the
like good order in which they were received on board, four glass
counter cases, which were shipped by J. E. Caldwell & Co., in
the port ©f Philadelphia, to be deHvered to Wright, Williams
& Co., at this port. The shipment was made on the 9th of
August last, as appears by the bill of lading. There were five
cases put on board the brig, and one, only, was delivered in

Vol. I. 30



466 DISTEICT COUET OF THE HKTITED STATES.

Brig Ua^ Queen.

good order. The other four were found, immediately afber they

were taken from the vesael and placed upon the levee, to he

broken in pieces and utterly worthlgsa. The libel alleges this

breakage to have been caused by the careless, negligent and im-

proper manner in which said cases were stowed and handled by
the officers and crew of the brig.

The answer of the respondents denies the allegations of negli-

gence and carelessness, and avers that the brig was not account-

able for breakage, and that the contents of the boxes in which

the cases were placed were unknown : that they have delivered

to the consignees, "Wright, "Williams & Co,, the boxes of cases

in the same good order and condition in which they received

them on board their vessel : that the outward appearance of the

cases of packages was, in all respects, as clean, fresh and new as

when they were put on board the May Queen, in the port of

Philadelphia. The answer further avers, that the vessel encoun-

tered heavy weather on her passage from Philadelphia to New
Orleans. On the biU of lading annexed to the libel is stamped

the following words :
" G-oods to be receipted for on the levee

;

not accountable for rust, breakage, leakage, cooperage ; weight

and contents unknown."

It is upon these words, thus stamped upon the bill of lading,

that the proctor for respondents has relied to show such a limi-

tation of responsibility on the part of the vessel as should
exempt her from all responsibility for the loss sustain aI by the

breaking of the cases in question.

The issue raised by the pleadings must be determined by the

evidence, and by the law applicable to such a case as that evi-

dence presents. And let us first examine the evidence taken
under a commission, in the-eityof Philadelpihia, wlierethe cases

were shipped.

The witness Beal states that he is a member. of the firm of

Beal & Forman, who were employed by J. E. Caldwell & Co. to

make the five showcases in question. They were made and
finished in good order, in every respect. The glass was from a
quarter of an inch to three-eighths in thickness, and was of the

best quality English plate glass. The cases were packed on
Monday, the 8'„h of August, and shipped on Tuesday, the 9th.
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They were packed and shipped in five boxes, eaeh case in a box

by itself. The boxes were made by witness' firm, «xpress]y for

the cases. The witness himself assisted in packing them. He
and three others were engaged in packing them, and they were

employed until 3 or 4 o'clock in the afternoon. The wooden or

bottom part of the cases were respectively secured fast to the boxes.

The glass was then covered with paper, to prevent the straw

from scratching the glass, and the German silver mounting, and

the sides were then covered and filled in, the straw packed in

dlosely, but not so tight as to cause any pressure. The straw

was not packed so as to strain in any place, for the cases

were screwed tight, and could .not move. The tops were screwed

on. The top and bottom were of indh stuff. The witness

marked all the boxes himself. He believes they were marked

" C. J. Merrimati, care ofWright, Williams & Go., New Orleans."

Also, in very large letters, on the lid of the boxes, respectively,

was " glass case ;" and he thinks, " with care." On the edge of

the boxes was written " this side up," or " this edge up." The

witness did not deliver the boxes, but his partner did. The

cases were so packed that unless they had been jarred or banged

in some manner, they could not have been broken.

The witness Eorman corioboratfes all that was stated by his

partner, in reference to the packing the cases and directing' the

boxes, and further testifies that he aided in putting the boxes

on board the brig. He declared that he engaged four men who
were working for the brig, to assist him in placing them in the

vessel, and he saw them swung up by a tackle and lowered

down-between decks. They were placed between the two masts.

He went down himself 'to see that they were handled carefully.

They were handled carefully, but they were not finally stowed

away when he left' them ; for the man who was stowing, said

that he could not stow them away properly, until he got other

goods to stow with them. The clerk, the captain and the mate

were there, and he told them of the contents of the boxes, and
that if roughly handled, they would be broken. The mate said

that he would have the superintending of the taking them out,

and that he would see that they were handled carefully. The
witness asked particularly if there was any danger of the goods
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shifting in the vessel at sea. They (the captain and mate) re-

plied there was not. The bill of lading was procured by Cald-

well & Co., and the witness never saw it.

The evidence of this witness is in many essential particulars

sustained by the testiniony of Jackson; and the whole taken

together leaves no doubt whatever upon my mind that the cases

were well made, properly packed, and safely deposited on board

the brig.

The testimony of the men who'aided in putting the boxes on

board, has also been taken under a commission, and introduced

in evidence by the respondents. It substantially agrees with

that of Beal and Forman. The testimony of Pettit, who was

engaged in receiving the cargo on board of the May Queen,

does not contradict that of Beal and Forman, but proves another

fiict to which the witness Forman does not allude. It is, that

he .(Forman) was informed at the time cases were put on board,

that the owners would not be responsible for breakage.

The important question to be determined is, does the stamp

on the bill of lading, to which reference has already been made,

taken in connection with the declarations made by Pettit to For-

man, so far limit the responsibility of the vessel, as to exempt

her from all liability for the loss ? There is no direct evidence

to show when or how the breakage was caused. I am, however,

perfectly satisfied that it was not caused by any carelessness or

want of skill on the part of the witness Forman, and those em-

ployed by him, in putting the cases on board, and placing them

between decks. Up to the time when they were left by Forman,

I am satisfied they were safe and sound. The breakage then,

must have occurred after the shipment, and before the boxes

were delivered to the consignees on the levee in this city. The

testimony of the cartmen shows that the contents of the boxes

were broken before they were received into the carts. They

were therefore broken while the boxes were in the care and cus-

tody of the oficers of the vessel, or those employed by them.

Whether the breakage was the result of the straining of the ves-

sel, caused by the violence of the wind and waves, or of the

carelessness or negligence with which the boxes were finally

stowed, or in the handling them when they were delivered upon
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the wliarf, are questions which can be settled by no direct evi-

dence. And so far as the libelant is concerned, it would be

difficult, if not impossible, to produce direct proof, if such should

be required. The general rule of law is, that in all cases of loss,

the owtM prohandi is on the carrier to exempt himself from lia-

bility
;
for primafade, the law imposes upon him the obligation

of safety. Story on Bailments, § 529. In cases where notices

are given by the_ common carrier for the purpose of qualifying

or limiting his responsibility, the burden of proof of negligence

is on the party who sends the goods, and not of due diligence

on the part of the carrier ; which is contrary to the general rule

in cases of carriers, where there is no notice. Story on Bail-

ments, § 573. It is now well settled, that a common carrier

may qualify his liability, by a general notice to all who may
employ him, of any reasonable requisition to be observed on
their part, in regard to the manner of delivery and entry of par-

cels, and the information to be given to him of their contents,

the rates of freight and the like ; as for example, that he will not
be responsible for goods above the value of a certain sum, un-
less they are entered as such, and paid for accordingly. But

,
the right of a common carrier, by a general notice, to limit, re-

strict or avoid the liability devolved on him by the common
law, on the most salutary grounds of public policy, has been de-
nied in American courts, after the most elaborate consideration

;

and therefore a public notice by stage coach proprietors, that
"all baggage was at the risk of the owners," though the notice
was brought home to the plaintiff, has been held not to release
them from their liability as common carriers. 2 Greenleaf on
Evidence, § 215.

But it is contended on behalf of the respondents, that the
common law liabiUty of the carrier, has been in this case limited
or qualified by an express agreement. The question has often
been made, whether it is competent for the carrier to restrict his
obligation even by a special agreement. It was very fully con-
sidered m the case of Qouldet al. v. ITill et al, 2 HUl, 623 and
the conclusion arrived at that he could not. See also HoUister

lio m^'-c?^^'^'^'^^'^^^'
"'^'^ ^^^- (^'>°d^i^^ Ibid, 272,

282. The Supreme Court of the United States, however, in the
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case of blie New tfersey Stemn Namgatmn 63bjtej9nny v. The Mer-

chants' Bank, 6 Howard, 344, heM that as the exti'aordin^y

duties annexed to his employment, concern only, in the particu-

lar instance, the parties' to the transaction, involving simply

rights of property, the safe custody and delivefy of the goods,

no well founded objection to the restriction could be pesrceiTed,

or any stronger reasons forbidding it than- exist in the case of any

other insurer of goods, to which his obligation is anaJogoos and

wliich depends altogether upon the contract between the parties.

The owner, by entering into the contract,, virtually agrees,

that, in respect to the particular transaction, the carrier is not to

be regarded as in the exercise of his public employment ; but as

a private person who incurs no regponeibility beyond that of an

ordinary bailee for hire, and answerable only for misconduct car

negligence.

The right thus to restrict the obligation, is admitted, in a large

class of cases, founded on bills of lading aiwi' charter partieB,

where the exception to the common law liability (other than

that of inevitable accident), has been" from time to time enlarged,

and the risk diminished by the express stipulation of the parties.

The right of the carrier thus to limit his liability by the ship-

ment of goods, has never been dbabfied.

But admitting the right thus to restrict his obligation, it by

no means follows that he can do so by any act of his own. He
is in the exercise of a sort of public office, and has public duties

to perform, from which he should' not be permitted to exonerate

himself without the assent of the parties concerned. And this

is not to be implied or inferred from a general notice to the

public limiting his obligation, which may or may not be as-

sented to. He is bound to receive and tAttj all th^e goods of-

fered for transportation, subject to all the responsibilities inci-

dent to his employment, aind is liable to a'n action m ease of

refusal. The Supreme Court of thfe United State% having

expressed these views fully m the opinion referred to, further

declare that " the burden of proof lies on- the carrier, and nothing

short of an express stipulation by parol, or in writing, should be

permitted to disoliarge him from dittties which the law has an-

nexed to his employment. The exemptioa' from these duties
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should not depend upon implication or inference, founded on

doubtful or conflicting evidence; but should be specific and cer-

tain, having no room for controversy between the parties."

, The special agreement relied on in this case, arises from the

stamp on the bill of lading, and the dedarationa made by the

witness who received the boxes on board, that the Vessel would

not be responsible for breakage. In regard to the: stamp referred

to^ I confess I cannot attach to it any importance. It seems to

have been kept ready for a convenient resort, to limit or qualify

the obligations of the ship owner without any notice to the ship-

pers. There is no evidence that- the latter in this instance, as-

sented to the limitations of the liabili^ty of the former, which it

has been attempted to create, by means of this stamp. I am by no

means convinced from such evidence, that there has been " such

a certain and specific contract between the parties as leaves no

room for controversy." The evidenee in the cause shows, more-

over, that the stamp is false in poinit of fact. It was not true

that the contents of the boxes were unknown. The witness

Forman, who put the boxes on board, staites, that " the clerk,

the captain and the mate were there, and that he told them of the

contents of the boxes, and that if roughly handled, they would
be broken. The mate replied thart; he would have the superin-

tending of the taking them out^ and that he would see that they

were handled carefully. The witness asked particularly if there

was any danger of the goods shifting im the vessel ait sea. They,

the captain and mate, replied, there was not."

But it is urged on behalf of the respondents, that the person

who was engaged in receiving caargo on board the May Queen,
expressly stated to the witness Forman, that the vessel would
not be responsible for breakage. This witness it will be remem-
bered, was the maker of the cases which are the subject of litiga-

tion, and from abundant caution, superintended their shipment

;

but in no just legal sense can he be r^arded in the light of the
Shipper. The consignors and shippers acting for the owner ot

the cases residing in Memphis, Tennessee, were Caldwell & Co.

;

and I am aware of no principle of law which will hold thera

bound by the stipulations of a contract, to which there is no
proof they ever assented. It is not shown that Forman had any
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authority to make on their behalf, a special agreement of so im-

portant a character as would exempt the vessel from the usual

and well established responsibilities of a common carrier. It

does not appear that the witness assented at all to the declaration

on the part of the person who was receiving the cargo ; it is per-

fectly clear that he did not assume authority to make a contract

binding upon the shippers ; and the court is therefore bound to

say that the exemption from liability claimed for this vessel, has

been made to depend upon implication or inference founded on

doubtful or conflicting evidence ; and that it is not of that spe-

cific and certain character,, which according to the decision of the

Supreme Court of the United States, already referred to, should
"

leave no room for controversy between the parties. But even if

we admit that there was a special agreement in this case between

the shippers and the owners, by which the liability of the vessel

as a common carrier was limited, it has never been held that

such a contract could be pleaded as an exemption from respon-

sibility for any loss or damage resulting from gross negUgence

or misfeasance in the master or his servants. 2 Kent's Com.

607; Story on Bailments, § 558. It has been satisfactorily

shown that these cases were put on board with great care under
the superintendence of the witness Forman, and that they were
left safe and in good order by him in the custody of the officers

of the vessel. If they have not been delivered in like good order

and condition, the conclusion is irresistible that the care and,

caution which were observed in putting them on board, were
wanting on the part of those employed in unlading and placing

them on the levee. The officers of the vessel knew perfectly

well the contents of the boxes, and a failure on their part to ob-

serve every precaution necessary to insure their safe delivery,

must be regarded as such gross negligence as subjects the vessel

to the usual liability for the loss by breakage. The same con-

clusion must necessarily follow, if after they were left by For-
man, they were finally stowed in such a manner as to render
them liable to be jostled against other articles by the motion of
• he vessel.

The proctor for the respondents has relied upon a protest

which was made by the second mate of the May Queen, and
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wHcli was not afterwards extended in consequence of tlie deatli

of the master, to show that the breakage may have been caused

by the perils of the sea. Even if the protest could be received

as conclusive evidence of all the facts it contains, there is no fact

stated in it, which would justify the court in saying that the

damage complained of was caused by the winds and waves, or

by any other cause absolutely beyond the control of the of&cers

of the vessel. Such a conclusion would be a mere presumption

or inference from a general statement, that at certain intervals of

the voyage the vessel experienced hard rain squalls which caused

the vessel to labor hard. Bat whether these squalls actually

produced the damage alleged to have been sustained in this case,

must be left to conjecture only.

But I am satisfied that this protest cannot be received as evi-

dence to establish the facts for which it was introduced. As a

general rule it is difficult to perceive upon what ground such

ex parte statements as are contained in protests, can be admitted

to determine a controversy between the vessel and the ship-

pers. The latter, having, as in this case, no opportunity of

cross-examining the persons who make the statements, can rarely

be prepared to counteract the effect which such statements,

if admitted, would be calculated to produce. If such evidence

could be permitted to prevail in a case like this, the shippers of

cargo would be placed at the mercy of those who navigate the

vessels upon the high seas, and who by their usually extravagant

descriptions of the storms and tempests they encounter, would

have it in their power to cause every case of damage involving

a doubt, to be ascribed to the perils of the sea. " In a seaman's

protest," says Jiidge Hopkinson in the case of The Elvira, Gil-

pin, 61, " the waves are always mountain high, the winds never

less than a hurricane, and the peril of life generally impending.

There may be some pride of authorship in these compositions,

and the writer may aim to exhibit his power and skill in de-

scribing dangers."

In the case of The Betsey Oaines, 2 Haggard, the protest by the

master attested by two of his seamen, was offered as evidence.

'

It was objected to as quite inadmissible upon' the ground that it

was res inter alios acta; and Lord Stowell said : " I should be;
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unwilling to allow a protest to be introduced that has been prop-

erly described as res inter alios acta. I tberefore reject the pro-

test and the article that pleads it." But I consider the authority

of Abbott on Shipping, 466, as conclusive on this point. " The

protest," says that authority,: " is a declaration or narrative by

the master, of the particulars of the voyage, of the storms or bad

weather which the vessels may have encountered, the accidents

which may have occurred, and the conduct, in cases of emer-

gency he had thought proper to pursue. With whatever for-

Inalities drawn up, it cannot be received in our courts as evidence

for the master or his owners \ but it may be evidence against

him and them, and he should take care to supply from the log-

book, his own recollection and that of the mate, or trustworthy

maricers, true and faithful instructions for its preparation."

After an attentive examination of the law and evidence in this

case, I am satisfied that the libelant is entitled to recover the

damage he has sustained in consequence of the breakage com-

plained of; and it is therefore ordered that there be judgment in

his favor against the brig May Queen, for the sum of five hun-

dred and sixty dollars, with five per cent, interest from the l7th

of October, 1853, and the costs of suit.

J. C. SmNOTT,. Owner of Steamboat Georgia v. The Steam-

boat Dbesdek.

District Court of the; Umled Siate^^ Eastern District of Louisiana.

In Actmiraity.

HON. THEOi H. MOCALEB, JUDGE.

1. There is no general rule of navigation on the Mississippi more nnifon&ly obser^

by pilots of steamboats than that which requires the descending boat to run down

the bend where she finds the strongest current and the deepest water, and the

ascending boat to liug the bar as close as she can with safety, iA order to sroid

the resistance of the current.

2. Where it appears that two steamboats were meeting on the Missismppi rirersnd
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tbe piM of the ascending boat gave the signal of twa iapfef his- bell, thereb-^ mr

dicating his determination to steer to the larboard in order to take the bar shore;)

and bis signal was answered by the pilot of the descending boat also with two

taps, thereby indicating his acquiescence in thfe propriety' of tbSs^al, it was ths

duty of the latter promptly to steer tothe larboard in order to aroid a edtision,

3. The rule 3d of tJie rules and regulations adoj»tedl by thfr board of supervising in-

spectors in compliance with the requisitions'c^ the act of Oongress approved 30th

of August, 1852, purports to be a rule to regulate the movements of steamboats

meeting in fogs and narrow channeb. The term niwfow channel is absurd' when

applied to that of the Mississippi river at any st5»ge of water or at any poiiilj be-

low the mouth of the Ohio, and the term as used in ttie rule doubtless referafe)

the channels of the shoots, so called by river-men, which running off from the

main river form islands by falling into it again.

4. When two steamboats are meeting on the Mississippi rfver, and there is danger

of collision, it is the duty Of the descending boat as a' general' rule, to ring her

bell and shut off hei? steaiil; and it is (he duty of the ascesditlg boat to do the

maneuvering.

5. On application for a rehearing. Sddfwther, that deelasations of witnesses as to

distance in the night time must be received with many grains of allowance. Con-

clusions drawn by witnesses aa to objects disciemed at a distance, are undertaiiL

Mr. Finney, proctor for libelants.

Mr. Beese^ proetor for responidieiitsl

McCaleb, J.—^In tMs case, it appears from the erideiio© that

the steamboat Georgia, of which the libelam-t was owner,, came
into collision with the gteainboat Dresden in the Mississippi river,

at a point about four nailes' below the mouth of the Ohio: The
Georgia was descending and the Dresdien ascending at the time
of the occurrence, which happened afc about 11 o'eloefc at night

on the 3d of August last.

The proper position for desDeindii% boats at the place of oollis-

ion is from one hundred and- fifty to two htradred yards from
the Kentucky shore.. The distance is increased by the testimony

of some of the pilots to from two' lirandared to two bundired and
fifty yards, which they Say boats deseemdiilg naay with pifopriety

run. Osteander,. the pilot of the GeOTgass^ who was at the, wheel
at the time of the collision, says that hisi boat was about two
hundred and fifty yards from the Kentucky shore when he^ first

tapped his bell upon discovering the lights of the Bresden.
The other pilot of the Georgia, by the name alao of Ostrandefy
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who came out upon deck upon tbe ringing of the bell, says the

Georgia was about one hundred and fifty yards from the Ken-

tucky shore, and that this is the usual and proper place for de-

scending boats. A large majority of the witnesses testify in

favor of this distance, which is one hundred yards less than the

pilot at the wheel declares his boat was running at the time of

the occurrence. The witnesses on the part of the Dresden, gen-

erally testify that the collision occurred from two hundred and

fifty to three hundred yards from the Kentucky shore. The

pilots who have been examined, vary in their opinions as to the

proper course of descending boats. Some of them, are of opin-

ion that it is best to run the bend, except in high water, while

others, and those, I think, the most experienced, and therefore

most to be relied on, are decidedly in favor of running up along

the bar or Missouri shore. Among these last is Reuben Miller,

who has been a pilot for thirty years. His opinion certainly is

in accordance with the general rule of navigation on the Missis-

sippi river, for there is perhaps no general rule on this subject

which is more uniformly followed by pilots, than that which re-

quires the descending boat to run down the bend where she finds

the strongest current and the deepest water, and the ascending boat

to hug the bar as close as she can with safety, in order to avoid

the resistance of the current, I am satisfied that the pilot of the

Dresden was acting in accordance with this genaral rule when

he tapped his bell twice to indicate his determination to run up

the bar shore. He seems to be a man of great experience in

his business, having followed it for seventeen years. The same

cannot, I think, with propriety be said of the pilot of the Geor-

gia. According to the testimony of his brother he is only

twenty-four or twenty-five years of age, and has been piloting

as a regular pilot only four years. He seeras to have been de-

ficient in the coolness and skill necessary for the emergency in

which he was suddenly called to act. There seems to have been

no necessity for excitement or confusion. He admits that a

descending boat could be seen on the river near the place of col-

lision at the distance of five miles, and that he saw the lights of

the Dresden at the distance of four miles. He declares that he

gave the first signal of one tap, indicating his determination to
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steer to the right, when the Dresden was at the distance of four

hundred yards. It is doubtless true that he gave the first sig-

nal, but I am satisfied from the testimony of those on board the

Dresden, that it was not heard by the pilot of the latter boat.

It was not even heard by the engineer of the Georgia, There

was, therefore, no error committed by the pilot of the Dresden

in giving two taps to indicate his determination to take the bar

shore, and it was clearly the duty of the descending boat to go

to the larboard after this last signal of two taps was answered

by her. It seems to have been given in time to have avoided

the collision. The determination of the ascending boat must

have been apparent even before the signal was given, by the

very fact that she was from two hundred and fifty to three hun-

dred yards from the Kentucky shore, and was steering for the

Missouri shore. There seems to be no difiference of opinion

among the pilots who were examined, in relation to the duty

which devolved upon the pilot of the Georgia to steer to the

larboard as soon as he responded to the signal in a manner to

denote his acquiescence in its propriety. The duty of doing the

maneuveriug, as .usual, devolved upon the ascending boat, and

there is a fair ground for believing that his duty would have

been successfully performed, if proper precautions had been

taken by the descending boat to shut off steam and keep to the

larboard, I am by no means satisfied that the headway of the

Georgia was stopped at the time of the collision. The pilot de-

clares that he is not sure that the starboard engine was ' not in

motion, though he testifies that he rang the bell to stop it.

I am by no means satisfied, therefore, that the libelant's boat

was not in fault ; and so far from having made out his case

so clear as to place the justice of his demand beyond a reason-

able doubt, my opinion, after a thorough examination of the evi-

dence, is decidedly in favor of the course pursued by the of&oers

of the Dresden.

My attention has been particularly directed to rule 8d of the

rules and regulations adopted by the board of supervising in-

spectors in compliance with the provisions of the 29th section of

the act of Congress, entitled " An act to amend an act entitled an

act to provide for the better security of lives of passengers
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on board of vessels propelled ia -wMe or in part by steam, and for

otber purposes," approved the 80th of August, 1852. These

rules and regulations were adopted on the 29th of October, 1852.

By the rule 3d, to which reference has been made, the pilot of

the descending boat is required to keep the channel and check

his engine, using only sufficient steam to give her steerage, un-

til the following signals are given and answered : It shall be the

duty of the pilot of the ascending boat, as soon as the other

shall be in sight and hearing, to sound his bell once. if he shall

wish to keep his boat to the right ; and it shall be the duty of

the pilot of the descending boat to answer the same promptly

by one stroke of the bell ; if not answered, th& pilot of the as-

cending boat shall strike his bell again and again, at short inter-

vals, until heard and answered by the pilot of the. other boat.

But if the pilot of the ascending boat shall wish to keep his boat

to the left, he shall strike his bell twice, and it shall be the duty of

the pilot of the descending boat to answer the same by two strokes

of his bell, and both boats shall be steered accordingly. The

first signal shall be given by the pilot of the ascending boat, and

it shall be the duty of the other to answer promptly ; but in case

the pilot of the ascending boat does not make the signal in prop-

er time, the pilot of the descending boat shall make the signal,

and the other shall answer promptly."

The rule is evidently intended, by the language employed, to

apply to the navigation of " narrow channels or in fogs." It is,

in my judgment, quite absurd to speak of the channel of the

Mississippi river at any stage of water as a narrow channel

at any point below the mouth of the Ohio ; and we are told by the

old and experienced pilot, Reuben Miller, who was examined in

this case, that on that part of the river where the collision occurred

he would run an ascending boat four hundred yards from the

Kentucky shore, and that there is that width of what he terms

good water. There was no fog on the river at the time of the

collision. It had been raining, but that had ceased and the

night was clear. The witness Miller also states that "descending

boats come down near the Kentucky shore. Boats going up

very frequently keep in the bend, but,if there is a boat coming

down, they keep near the bar."
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The rule adopted by the supervising inspectors refers, doubt-

less, to the channels of the narrow aAoote as they are technically

termed by the river-men, which running off from the main chan-

nel form islands, and fall again into it. These in a high stage

of water are frequently navigated -by ateamboats, because they

greatly abridge the distance. A channel of four bundred yards

cannot reasonably be regarded as a narrow channel, and no

difiaculty could possibly arise in navigating such a channel on a

clear night if pilots understand their duty, and are familiar with

the customs of the river. But I do not understand that the rule

invoked, even if applied to the main channel of the Mississippi,

as weU as to its tributaries and narrow shoots, was designed to

change the rule of navigation already well recognized. In the

first place, has the libelant in this case shownbeyond a reasonable

doubt, that he kept the channel and checked his engine, using

only sufiScient steam to give her steerage, until the signals were

given and answered ? In this case she gave the first signal which

was not heard by the ascending boat ; but it does not appear that

when she gave the signal she at once checked her engine, and

used only suffiient steam to give her steerage. Her own pilot

testifies ithat he did not ring to stop the engines until the signal of

two taps was given by the pilot of the^ ascending boat, and it is ex-

tremely doubtful whether or not the starboard engine of the Geor-

gia was stopped at all. If those of the witnesses on the part of

the Dresden, who speak of this alleged, fact, are to be believed, it

is certain that it was not. So far as it relates to the conduct of

the pilot of the Dresden, the rule seems to have been substan-

tially complied with. He did not answer the ifirst signal of the

Georgia, because he did not hear it. He gave his signal of two

taps, not indeed as soon as the Georgia was in sight and hearing,

but when she was between three and four hundred yards off;

and this was amply sufficientto enable the descending boat to avoid

the collision if she had taken all necessary precautions. It must

be remembered that the ascending boat is always required to do

the maneuvering. She is not by the general rule of navigation,

to stop her engine. In the case before the court, however, the

Dresden seems to have done so to break the force of the collision,

when it was apparently unavoidable.
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I am of opinion that the libelant has not presented such a

case by the eyidence on the record, as should entitle him to a de-

cree for the damages he has sustained. I consider those dam-

ages to be the result of the negligence and vrant of skill on the

part of the pilot of his own boat • and his libel must therefore be

dismissed, with costs.

Sinnott v. Steamboat Dresden.—On application for a rehearing.

Subsequently on the part of the libelants, application was

made for a rehearing.

April 18, 1854, MoOaleb, J. deKvered the following ad-

ditional opinion

:

I have again examined the evidence in this case, and after ma

ture consideration must adhere to the opinion already given.

The declarations of witnesses in reference to distances must be

received with many grains of allowance; We know how diffi-

cult it must be to determine the precise position of boats in the

night time, and how uncertain must be conclusions drawn

by witnesses who speak of objects discerned at a distance. In

giving my opinion, therefore, I do not pretend that the distance

of the Dresden from the Kentucky shore was precisely that which

the witnesses say it was. It may have been one hundred or one

hundred and fifty yards less. But what I designed to convey in

the opinion already rendered, is, that she had proceeded suf-

ficiently far to indicate her determination to take the bar shore

even before she rang her bell, and that she was making the

proper exertions to accomplish her object when the colhsion oc-

curred.

The new trial is refiised.
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Peteb Keamme et al. v. The Ship New England.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOCALEB, JUDGE.

1. Parties to suits in admiralty must be bound by their allegations and proofe, and

the former, to be effectual, must be sustained by the latter.

2. When the allegations of the libel are not sustained by proo^ the libel wUl be dis-

missed.

T. J. Durant, proctor for libelants.

M A. Bradford, proctor for respondents.

McGaleb, J.—The libelants are a portion of a large number

of German emigrants who arrived in this port in the month of

December last, in the ship New England, from Bremer Haven.

The voyage commenced about the 31st of October, 1853, and

lasted fifty-eight days. The libel alleges that in consideration, of

the sum of thirty Bremen dollars, being about $23 United States

currency paid, the libelants each and their families were to be

provided with a steerage passage from Bremer Haven to New
Orleans in the ship New England, with not less than fourteen

clear superficial feet of the lower deck or platform, for one pas-

senger ; and that three quarts of water per day during said voy-

age should be furnished to each passenger, and that there should

be furnished to each passenger per week during said voyage, one-

tenth of fifteen pounds of good navy bread, ten pounds of rice,

ten pounds of oat meal, ten pounds of wheat flour, ten pounds

of peas and beans, thirty-five pounds of potatoes, one pint of

vinegar, sixty gallons of fresh water, ten pounds of salted pork

free of bone, all to be of good quality, with liberty to supply and

Bubstitute one pound of either of the above articles in lieu of

five pounds of potatoes to each passenger, and aU cooking to be

done by the cook of the vessel and at the vessel's expense.

Vol. I. 31
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The libel further alleges that shortly after the sailing of the

ship, the captain and owners withheld from and refused to fur-

nish to libelants and their falnilres aiiy' water' 'W-hatever, for the

space of three weeks ; during which time over one hundred pas-

sengers in the ship died,' and afterwards the libelants were put

on short allov/ance of watef during the remainder of the voyage

;

and the captain and owners during the whole voyage violated

their entire contract of passage, and failed to furnish the libelants

and their families, during the said voyage, with the water and

provisions stipulated to be furnished' by the agreement, whereby

libelants and their families during the voyage suffered great want,

hunger, thirst and starvation, to the great injury of the health,

and deprivation of the comfort, and danger of the lives of the

libelants and their families, for which-eacb of ithem for himself,

and for his wife, and for each of his children, claims five hundred

dollars.

The answer of the claimants sets up a general denial of these

allegations of ^he libel, and avers that On or about the 29th of

Sept. 1853, Isaac Orr, acting as master of the ship'New England,

and for and on account of the claimants, entered into a contract

of charter party, with F. "W". Bodiker, jr., of Bremen, agent for

merchants and freightfers,' that the said ship New England should

proceed to Bremer Haven, arid there being properly fitted and

prepared for the purpose, should receive on board the full com-

plement of bfetween-deck passengers, which said vessel was

allowed to take according to the laws of the United States, and

which Said mferchatrts' and freighters engaged to ship, together

with their luggage; the requisite quantity of water, provisions,

'fuel, &c., according' to' the American arid
' Bremen laws, and

therewith'proceed to New Orleans, where the passengers and

'their luggage were to' be delivered, &c.
' The answer further avers, that the contract was duly fulfilled

On the part of the ship'New' England: that at all times through-

Olit the voyage frOhi' Bremer' Haven to New Orleans, the passen-

'gfers On board' the ship wfcre duly supplied with, provisions and

Water in pursuance of the contract ; or if any change was mad?,

it Was made in' accofdtoce with the request and suggestions of

the passengers on board.
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Tlie„aBswer specially and earoestly denies that the proper

supply pf water and provisions was edther withheld 91 refused

to the pass^r^gers, or that any of the said passengers on boar,d

of the New England sulfered, either, want, hunger, thirst or star-

vation to the injury^ of .tl^ejr he9,lth, the deprivation of their

ppmfort, or .danggr of their Jiyes ; and it further avers that in

all respects during, t^ie.vpyeige,.the .master of the ship and all

the other officers and the,crew. therepf, labpred to alleviate the

sufferings of the unfprtunate , passengers who were attacked by

^ckness, and to prqmoJB the cpflifprt, so far as was in their

power, of all pn board-

I have attentively ejs^'ini.'ied the .evidence ^iddijced on the trial

of the cause, 9,nd withput extending this opinion to an unrea-

sonable length by a minute commentary on that evidence, I shall

proceed to give rather| the,c,onclusipns to which:! have been led,

than, a detail of the. particular f^flts. from which those conclusions

have been formed.

I deem it unnecessary to. go into the inquiry how far the master

of the New England .violated the provisions of the acts of Con-

gress in taking, on board i his vessel a larger number of passen-

gers than those acts prescribe, ilt is certain that no complaint

has been specifically niade .against hini on that ground, and no

evidence has been introduced to sustain it. The libelants have

not shown that they were unnecessarily crowded, or that a want

of room on board was the cause of their alleged sufferings. If

;the master were on trial for an infringement of the regulations

of Congress upon - this subject ; if he were a defendant in a

prosecution instituted to enforce a penalty or a forfeiture for a

non-compliance with, those regulations, it would be proper tp

inquire how far the legislation, of Congress as it now exists in

reference to the subject,, would meet the exigencies of the case.

But it is proper that the. parties should be held bound by the

allegations and proofs, and the former, to be effectual, must be

sustained by the latter.

The specific allegations in the libel to which the evidence has

been .directed, and which have been mainly relied on by the

proctor of the libelants, are those which relate to a want of pro-

visions and a want pf water.
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Tlie evidence for the libelants has been positively contra'dicted

by that introduced by the respondents, and it becomes the duty

of the court, as it would be the duty of a jury under similar

circumstances, to decide upon the credibility of the witnesses.

I am satisfied that there was no want of provisions. The

stipulations of the charter party seem to have been fully com-

plied with ; and if there was any deviation from time to time

from the agreement, it took place at the express solicitation of

the passengers themselves. If, for instance, a particular article

of food was preferred to the one prescribed, the taste of the pas-

sengers was consulted and gratified. If aU the different articles

of food called for by the contract were not at all times the most

wholesome for persons suffering as many of these passengers

were from the effects of a distressing and fatal disease, it was a

misfortune and a contingency which the parties to the contract

could not foresee or guard against. "Whatever could be reason-

ably expected under the circumstances seems to have been done

by the master and his officers to alleviate the sufferings of the

unfortunate beings committed to their care.

In reference to the charge of withholding water from the pas-

sengers, the testimony of the libelants (several of whom were

examined) and other emigrant passengers, is unequivocally strong

and positive ; and if it were true, would certainly convict the

officers of this vessel of an offence, revolting to humanity, and

one which would call loudly for the interposition of the criminal

laws administered by this court. But much of this evidence is

too strong for human belief. The witnesses testify to what, in

the nature of things, cannot be true. "When they declare that

for three weeks after the vessel sailed from Bremer Haven they

received no water whatever, their statements assume a character

of extravagance and improbability which place them beyond the

pale of credibility. Some of them even declared that they re-

ceived no fluid whatever. Wilhelm Schnitz being asked " if

during the first three weeks any fluid was given to the passen-

gers at all," witness answers that " neither tea nor coffee, nor

anything was given to them to drink." And yet notwithstanding

this privation for so long a time, the witness survived to tell the

tale, and both he and his wife arrived safely in this port. But
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he Mmself, upon cross-examination, states that he received coffee

and tea, but not regularly ; he had to do without tea sometimes

in the evening. He received them during the first three weeks,

but not regularly.

The witnesses introduced on the part of the libelants, almost

without an exception, declare that the cause of the sickness

which prevailed so extensively and so fatally on board this ves-

sel, was the want of water. This is positively contradicted by

the fact that some of the passengers were sick when they came

on board, and several of them died before they left the river at

Bremer Haven, and were carried on shore for interment. That a

disease strongly resembling cholera in its symptoms prevailed

on board this vessel, there can be no reasonable doubt. That it

prevailed to a limited extent in the emigrant houses in Bremer

Haven at the time the vessel sailed, there can be as little- doubt.

This is evident from the fact that the deaths before alluded to,

occurred so soon after the emigrants embarked ; and from the fact

that a similar disease prevailed on other emigrant vessels which

left Bremer Haven for this port shortly after the NewEngland.

It is a singular fact in connection with the evidence of the

libelants, that notwithstanding the serious charges in the libel

against the master of the New England, the witnesses invariably

speak of him as one who did them no harm, and many of them
detail facts which show him to have been uniformly kind and

humane towards the passengers ; that he contributed from his

private stores to alleviate the sufferings of the sick, and resorted

to expedients to induce all to leave as often as possible the close

air of the cabin between decks for the pure air of the upper

deck. I am satisfied from the evidence, that he was not deficient

in proper attentions to his passengers, and that in his offices of

humanity he was kindly and actively aided by his wife, who
was also on board. The testimony of Mary E. Lysaght, who
was the stewardess on board the New England, shows that

" when the sickness was prevailing on board, the captain went
down between decks very frequently. She knows that he took
things down to the sick very often. The sick sent to him for

wine and medicines, and he always furnished them. She has
aeen Mrs. Orr, the captain's wife, go among the sick on deck
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inquiring about ap!d' taking notice of them. Ste lia^'see'n h'^r

preparing drinks for tteim, gruel, wide, S%o, wliich sUh gaV^'to

ttiem, and this every day, almost froni the time the sickness

began and while it continued. The witness was kept runniiig

all the time to wash up the bowls' and' dishes which she (Mrs.

Orr) used for them. Mrs. Ori: waited on the sick, and the wit^

ness waited on her."

This witness also testifies that she went to the ship's gsd-

ley very frequently. The passengers' galley was right along-

side. She went there every day" very often. She says that

coffee was made for the passengers every' morning except

one, when it blew so hard that they could not get Water, and

no fire was on that day' lighted iii eilhei' galley. Tea was

made in the passengers' galley every evening, except on the one

day spoken of The carpenter and tlie boy gave out the water.

The witness never heard any complaint from any of the passen-

gers, that they did not get water enbiigh". She never saw any-

thing which made her suppose that they were in want of it. A
man called Kunk and one called Nieland and some others, could

talk English ; others than Kunk and l^Tielaiid but little, These

always told the witness tliat the passengers were very well sat-

isfied ; that the captain was a very good man to them. The

witness declares that she heard the captain ask Kunk particu-

larly if the passengers were satisfied, and he told the captain

that they were perfectly satisfied ; that they wanted nothiujg.

The evidence of this witness on many material points, is fiilly

corroborated by the first and second stewards and by the officers

and seamen of the vessel.

The testimony of the mate stows that the vessel sailed with

424 passengers ; tliat before the vessel left Bremer Haven, four

passengers died, and their bodies were taken ashore. He can-

not exactly state what was the nature of the sickness, but would

judge it was cholera ; he thinfesso from, the fact that tlie persons

attacked, had cramps, and th^y generally died after a short ill-

ness. The sickness continued froia fifteen to twenty days ; the

sick got gradually better as the vessel got into a warmer latitude.

Three of the crew died ; they tad the same kind of sickness,

rather harder than the passeilgefs. The -v^itness, tte captain wo.d
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Becond^mate were, also sick.. The first day when the vessel left

l3ae docks, there were two casks full of water, lashed, alongside

the galleys on deck, which guaged 150 gallons each. The pas-

sengers had free access to this water and used as much as they

wanted. On the, fourth, day after sailing, those who had charge

of the passengers; Kunk, Nieland and Bruns, who acted as in-

terpreters,-, came to- the, captain and in the presence of the first

^d second mates,, and saidto him that they had.made the voyage

across the Atlantic several times,, and found that they generally

wanted water more in warm weather than in cold, and that they

wiished that he would, give them, less water in the cold weather

and increase it in warm. They said that the passengers were

perfectly satisfied with that arrangement ; and they stated at the

time that they spoke, for all the passengers.

In accordance witli this arrangement, it appears that the al-

lowance for drinking was reduced, to one pint, per day for each

passenger. The allowance for culinary purposes was, however,

not diminishedi and it is also satisfaptprily shown that whenever

a, passenger desired water, it was,alwaysfui;ni^hQd to, him. The

short, allowance, was continued until the 20th qf November,

when it was increased, to three pintai, an.d in, tjie, latter part of

the voyage they got as much as they wanted. Qn the arrival of

the vessel at this port, sixty casks of water were still left. Ap-

plications for water for the sick were made both, to the captain

and mate, and it was always furnished. The interpreters re-

peatedly told the captain in the presence of the mate, that the

passengers were well satisfied, anfi that all they wanted was to

see land.

Much has been said by the witnesses, for the libelants concern-

ing the cruelty of the. carpenter towards the passengers. They

state that he, repeatedly inflicted upon, them blows. The evi-

dence upon this subject is characterized by the same extrava,-

gance and improbability, which pervades that portion which

relates more particularly to the want of water. The witnesses

seem to me to be exceedingly reckless in their statements, and

oftentimes utterly regardless of the solemnity of an oath. They

admit the habitual kindness of the captain towards them, and his

humanity is too well shown by other witnesses to be seriously
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questioned. I cannot, therefore, believe that he would have

permitted for a moment such acts of cruelty as those complained

of. The of&cers of the vessel and others acting in a subordinate

capacity on board of this ship, have shown clearly, that no such

acts were committed. The carpenter, acting under the orders of

the master, frequently experienced great dif&culty and trouble in

inducing the passengers to go upon the upper deck on account

of their health ; and it is shown that in one or two instances a

conflict ensued between him and some of the male passengers,

who resisted his importunities. But I am led to believe that in

these conflicts, which do not appear to have been serious, he

suffered much more severely than his antagonists. It is well

established by the evidence, that the passengers entertained a

superstitious dread of leaving the cabin and going upon deck.

They had an idea and a belief, that all who went upon deck

would surely die ; and so far was their superstition carried upon

this subject, that they refused to assist in consigning the bodies of

the dead to the ocean. They resisted for some time the orders

of the captain to leave the pent up atmosphere of the cabin, for

the fresh air of the deck ; and it is somewhat extraordinary

that the very measures he resorted to for the preservation of

their lives during the prevalence of a malignant disease, should

now be alleged against him as acts of cruelty.

With the clear and satisfactory evidence on the part of the

respondents, and in the absence of any rational or plausible

motive on the part of the master for withholding from the Ubel-

ants the food and drink with which his vessel was abundantly

supplied, I am constrained to say, that the allegations of the

libel have not been satis&ctorily established by proof; and that

there is no ground for a judgment for damages against the re-

spondents or the ship which has been proceeded against in this

cause.

The libel must therefore be dismissed with costs.
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Bates, Benson & Co., Owners of the Steamboat Peabl v.

The Steamboat Natchez.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THE®. H. MOOALEB, JUDGE.

1. The general rules of navigation of the Mississippi and the law of Louisiana re-

quires a descending steamboat to keep the middle of the river.

2. Although a steamboat descending when near a bend, may have the right to run

near the right bank, yet she is guilty of great imprudence in continuing to run

near that shore, when she saw another boat ascending, apparently near the same

shore.

3. When a boat ascending on the right bank, signals a boat descending, by two taps

on her bell, that she intends keeping to the larboard, there ia no necessity that

the descending boat should run any risk in passing.

Wolfe & Singleton,, proctors for libelants.

Durant & Homor, proctors for respondents.

McCaleb, J.—In this case the libelants as owners of the

steamboat Pearl, have filed their libel against the steamboat

Natchez, to recover the sum of $16,o00 damages, which thej

allege they have sustained in consequence of the sinking of their

boat in a collision with the Natchez, at about half past two

o'clock in the morning of the first of January, 1854.

The collision occurred nearly opposite to what is known as

Brusli Landing, in the pa ish of West Baton Rouge. The

Pearl was descending and the Natchez ascending the river. The

libel states that the Pearl sank in one minute after the collision,

and the testimony of the witnesses shows that she sank almost

immediately.

"Without commenting at length upon the mass of testimony

introduced in evidence, I shall present briefly the prominent

facts upon which my conclusions on the questions put at issue

by the pleadings and arguments of counsel, have been formed
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Fortunately I have not been subjected to the usual difficulty of

deciding, the case upon the conflicting evidence of the officers

of the two boats alone. Several disinterested witnesses have

been examined. Some of these witnesses were attentive spec-

tators of the collision, from the banks of the river, and give for

tte most" part a clear and concurring account of the situation of

the boats in the river and the circumstances of the disaster.

Their testimony substantially agrees with evidence given by the

officers of the Natchez, and has led my mind to the conclusion

that the libelants have failed to make out such a case as entitles

them to relief from this court

In the first place, it is extremely doubtful whether the signals'

were given on the Peaii at all; and if they were I am satisfied

they were not heard on board the Natchez. The witnesses on

tiie latter boat concur in declaring that they heard no signal

bells from the Pearl, and the witnesses who were on shore at the

time of the collision, testify to the same effect. The witness

Hart (the overseer on Mr. Stewart's plantation) says that he

heard the " bell of the- Pearl tap about three seconds before the

collision. Yon could scarcely distinguish between the time of

the tap and the crash." It is needless to say that a signal given

at such a moment tras too late to give the necessary warning to

the other boat.

In the next place; I am^atisfied from the evidence, that the

Pearl was not descending in her proper place in the river. The

general rules of the navigation of the river and the law of Louis-

iana on the subject, require a descending boat to keep in the

middle of the river ; but admitting' that in this instance, she

was, according to the opinion expressed by the witness Orr, en-

titled to run down the bend, and that she would have been in

her proper place at the distance of 200 yards from the Brusli

Landing, it is yef obvious that she was guilty of great impru-

dence in continuing to run so near to the right bank descend-

ing, when she saw another boat ascending apparently very near

the same shore. The v^itness Orr testifies that at the point of

Collision there are 800 yards width of good navigable water,

and there was certainly no necessity of running any risk in

passing an ascending boat, whose signals of two taps repeatedly



EASTEKN" DIST. O:^'^ LOlft^llAi'NA-^Nbt; 1854. 40.1-

The Steamboata'feafl aM^N^itCii^a;'

given, and indicating her' detetmination to ksi^f) to the \a.Tb(Md,

were distinctly heard : for -rhileVe' afe- left in dOubt -whetliifer

any' signals were given on board the Petftl, it is rendered* pet^'

fectly certain by the testimoriy of the libelants^, that thd tafisfrom

the lai-ger aiid louder bell of the' Nkdhez vt'efe distiiletly heard-

by the pilot of the descending boat. Instead of obeying 'thosef'

signals and' keeping out in tile middle of theri*iffer, we'flnd the'

Pearl continuing to run so close to the right bank desefendii^,-

that she came in collision with tH^ N^atchez'Sd'neartO that bank-

that when the pilot of that boat tUrne'd' hef'bow out' at the moi

ment of the collision, her Stern' ^as a^iist tfie' shore. This-

fact Contained in the testimony of the pilot Bunbdyi is c6rrbbo-

rat'ed by that of H'oftdge, who was' on shote' ali • Brusli Laiidihgf;

ahd by that of Sands; who wafe a passengyt" on the Natchez. It

is furthermore coiToborated by'Ijisk, who went'- to the filace'df

the collision with his diving' bell vrith. the vi^*' of saViMg' tH*'

wreck; This witness' dMargi?' that he' found" Aaf the bow of the

Pearl was about fifty or sixty yards from the shore. The pilot

of the Pearl, on the contrary, testifies that at the time of the

collision, she was 150 yards" ffom t¥e Brusli shore. When we

take into consideration the fact that she sunk almost immedi-

ately after the collision, it is difficult to believe that the testi-

mony of this witness can be correct.

It is by no means clearly estaHished by the evidence, that the

engines of the Pearl were stopped before the collision. I am
satisfied that she had headway, and that her sinking was the

consequence of a concussion produced- by her own moj;ion ; for

the evidence is very strong to the effect that the Natchez had

not only stopped her progress^ but was actually backing at the

moment of the collision.

Much stress is laid by the proctors of the libelants upon the

fact that the Natchez was running up near the left shore ascend-

ing before She reached the Brusli Landing. But the witness Orr

examined oh their behalf, showS that she had a right to' cross

from the bar shore, when she came up as far as the Brusli Land-

ing ; and if she was already over before the Pearl could reach

that point, what just ground of complaint can the latter have ?

The evidence is clear that she was pi ai'nly visible running up
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close along the westerii shore—so close that the witness Dr,

Vaughn, who was riding along the bank on horseback at the time,

thought she had made a landing and was just getting under

way again. The evidence is equally clear that she continued

regularly on her course, without crossing the track of the de-

scending boat, and that she repeatedly gave her signals in accord-

ance with the rules established by the inspectors, indicating dis-

tinctly her determination to keep the shore on which she was

running. There could be no mistake at any moment from the

time she was first descried by the pUot of the Pearl, as to her

real position in the river. After an attentive examination of all

the evidence, I am unable to discover any fault on the part of the

officers of the Natchez. They seem to have managed their boat

with prudence and skill ; and their exertions after the collision,

in rescuing passengers and others from the sinking boat, entitle

them to the commendation of this court.

The libel must therefore be dismissed, with costs.

Ramon Maetinez et al., Owners of Schooner Anita v. The
Steamboat Anglo Nokman and Bark Jane B. Williams,

Respondent.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOQALEB, JUDGE.

1. Where it appeared, that while the hbelant'a schooner and a bark were in tow of

a tow-boat, both veasela being astern of the tow-boat, the schooner by some mis-

management, ran in before the bow of the bark, broke her own hawser, capsized

and immediately sunk ; and it fuller appeared that the cause of the disaster was

the shortness of the hawser of the schooner, and the refusal of those in charge of her

" to pay it out," in obedience to the orders of the master of the tow boat ; it was

held that neither the tow-boat nor the bark was to blame, and that the libel should

be dismissed.

2. In a collision between two vessels, where it appears that one of them has neg-
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looted an ordinary and proper measure of prevention, the burden is on her to

show that the collision was not owmg to her neglect, but would have equally

happened, if she had performed her duty.

C. Roselius, proctor for libelants.

Benjamin, Bradford & Finney, proctors for the Anglo Norman.

Durant S Homor, proctor for the Jane E. Williams.

McCaleb, J.—In this case it appears that, while the schooner

Anita belonging to the libelants, and the bark Jane E. WUliams

were in tow of the Anglo Norman, both vessels being astern of

the tow-boat, the schooner by some mismanagement, ran in be-

fore the bow of the bark, broke her own hawser, capsized and

immediately sunk. This suit is brought to recover the damages

sustained by the libelants in consequence of the loss of their ves-

sel ; and they have filed their libel against both the tow-boat and

the bark.

An attentive examination of all the evidence has led me to the

conclusion that the cause of the disaster was the shortness of the

hawser by which the schooner was towed. It is impossible, it

seems to me, that the loss of the schooner could have occurred

in the manner spoken of by the witnesses, if the two vessels astern

had been placed at an equal distance from the stern of the tow-

boat. The evidence on behalf of the libelants is very strong in

suppoft of the position assumed by their proctor, that the col-

lision occurred in consequence of the wild and irregular steering

of the bark ; but on behalf of the latter vessel, it is equally strong

that the schooner was to blame.

• I can see no fair ground for giving judgment against either the

tow-boat or the bark. The captain of the former repeatedly gave

orders to the schooner, to "pay out" the hawser; and he was
certainly not to blame if his orders were not obeyed. Nor could

the bark be responsible for the deficiency in the length of the

hawser, or the irregular steering which was the consequence of

that deficiency.

I am therefore of opiriion that the libelants have failed to make
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QUt.a, case which wpiild ^njiitle ^them to ^tlie judgment of the

iCQurt.

In a collision between two vessels,-.where it appears thatone

of them had neglected an ordinary and proper measure of pre-

vention, the burden is on her to show that the collision was not

owing to her neglect, but would have equally happened if she

had performed her duty. 6'Law.Ilep;lll; Abbott on Shipping,

300, note.

TheMbel must therefore be dismissed, with costs.

NoiE.—The above case was taken hy appeal to the Circuit Court, and the decree

of the District Court was affirmed hy Justice GaufbelIj,—^Eduob.

A. M. Walsh v. The Steamboat H. M. Wright.

'District Court of the United States. MistemDistrict of Louisiana.

In Admiralty.

• 1.' When, on board of a passenger steamer, time and opportunity was given for a

thie^ without detection, to enter a stateroom of the ladies' cabin, which was

..properly fastened, and, steal a valise, it was Beld, that it exhibited a want of

that care and watchfulness lOn the part of those managing the steamboat, which

should always be observed in the pohce regulations of such a boat

2. Those engaged in running passenger steamers are required to use such a degree

of vigilance as will effectually protect from all intrusion, during the night time, at

,
I

Jeast, that por,tion of the boat wliich is appropriated for the security, and conve-

nience of helpless females.

3. Common carriers of passengers are liable for the safe transportation of passen-

gers' baggage.

4. Articles which it is usual fcr persona to carry with them, from necessity, or con-

venience, ,or amusement, fall, within the term baggage ; as also money not ex-

ceeding a reasonable amount.

B. A gold watch and gold spectacles were, in this case, necessary to the .traveler's

personal convenience.

6. WJien thebagKageof a passenger had been stolen from her room, on board a
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passengor steamer, the admiralty covirt ha»'jvui8dictioQ over an action brought to

recover its value.

,Mr. C&rndius, proctor for libelaot.

Burant- & Hornor, proctors for r^pcwdent.

McCaleb, J.—The, libelamtin, this case claims from the steam-

boat H. M. Wright the sum of $143, as the value of a gold

watch, a pair of gold spectacles,, a sum of money amounting to

,$11, some other small ^articles, and the valise in which they were

• deposited. These articles, it is alleged, were stolen from the

stateroom of the boat, which was occupied by the libelant while

the boat was on her voyage -frcHa New Orleans to Bayou Sara;

and the evidence adduced in the cause leaves no doubt on the

mind of the court that such was the fact. It is shown that the

libelant is a lady of the highest respectability, residing in Wood-

ville, Mississippi : that the stateroom in which the valise con-

taining the articles stolen, was .deposited, was occupied only by
herself and a young ilady,. .^Iso: of the highest , respectability. , It

'is shown that the valise was carefully deposited under her berth

by the libelant when she retired tof rest on the night when . the

robbery was perpetrated. The respondent has attempted to

' raise a presumption that the articles were stolen by a servant

belonging to another lady of the party with which the libelant

was traveling ; but this attempt has been unsuccessful. The

conclusion I have formed from the evidence is, that the stateroom

was entered and the articles taken by some one having no im-

mediate employment about the ladies' cabin, and having no

right to be 1;here. "Whether the intruder was a person connected

with the boat, or a stranger, it is unnecessary to inquire. The

"fact that he had time and opportunity to enter a stateroom of

the ladies' cabin, which, it > is shown, was properly festered,

exhibits a want of that care and watchfulness which should al-

ways be observed in the police regulations of every boat engaged
' in the transportation of passengers. It is certainly not

.
exacting

too much of those in charge of these common earriera to require

of them that degree of vigilance which would effectually protect
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from all intrusion, during the night time, at least, that portion

of the boat which is appropriated for the security and con-

venience of helpless females.

It is well established that steamboat proprietors, who are com-

mon carriers of passengers, for hire, are liable for the baggage of

passengers ; and it is equally well established that they are not

subject to damages for the loss of anything that is not strictly

baggage. This leads us to the inquiry, what is baggage strictly

so called?

The Supreme Court of Pennsylvania have considered that it

is not obvious in what manner the court can restrict the quantity

or value of the articles that may be deemed proper or useful for

the ordinary purposes of traveling, because, in the nature of

things, it is susceptible of no precise or definite rule ; and when

there is an attempt to abuse the privilege, a court must rely

upon the intelligence and integrity of the jury to apply the

proper corrective. The defendants in the particular case in

which this decision was made, requested the court to charge the

jury that they (the defendants) having had no notice that the

trunks lost contained jewelry, or other articles of greater value

than ordinary wearing apparel, they were not liable for such

articles of jewelry ; but the court refused, and the jury found

for the plaintiff, and the judgment was affirmed upon appeal.

"An agreement," says AngeU, in his work on carriers, "to

carry ordinary baggage may well be implied from the usual

course of business ; but the implication cannot be at aU extended

beyond such things as a traveler usually has with him, as a

part of his baggage. All articles which it is usual for persons

traveling to carry with them, whether from necessity or for

convenience, or amusement, fall within the term baggage. So,

likewise, does money, not exceeding a reasonable amount ; and

a watch has been held to be a part of a traveler's baggage, and

his trunk a proper place in which to carry it." AngeU on Car-

riers, § 115. See also 9 "Wendell, 85; 19 lb. 534; and 6

Ohio, 358.

The proctor for the respondent has contended that the articles

lost should have been deposited with the clerk for safe keeping.

On the contrary, they were just such articles as a lady of the
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age and circumstances of the libelant would naturally prefer to

keep about her person. They were necessary to her personal

conTenience, and it is not shown that she failed in taking the

proper precaution for their security.

It has also been contended that this is not a case of admiralty

jurisdiction. This position cannot be maintained. A contract

for the transportation of passengers for hire, is a contract over

which the admiralty has exercised jurisdiction from a very early

period. It is distinctly mentioned among the subjects of that

jurisdiction by the learned Godolphin of the Court of Admiralty

in England, in the reign of Charles I. It has repeatedly, within

a few years past, been a subject of jurisdiction in the United

States District Court for the southern district of New York, and

has been clearly recognized as such, both in the district and cir-

cuit courts. It was also recognized as such in a recent case by

Mr. Justice Campbell, in affirming a decree of this court.

The value of the articles claimed by the libelant has been

proven, and she is entitled to a judgment for the sum of $143,

with costs.

NoiB.—This decree was affinned on appeal by the Oircult Coort.

Wm. Randolph, Owner of the Belleville v. The Steamship

United States.

District Court of the United States. Eastern District of Louisiana.

In AdmiraUy. .

HON. THEO. H. MOCALEB, JUDGE.

1. A ferry boat running in a certain track aoroas a rirer, and compelled to make
a certain number of trips within an hour, is not excused &om taking ordinary

precautions to avoid collision with a steamship.

2. Nor is a steamship, although the more powerful vessel, bound under such cir-

cumstances to steer clear of the feriy boat.

3. A ferry boat is undoubtedly entitled to her rights and privileges, but they are. to

Vol. I. 32
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be enjoyed with a due i«gal'dtotherij3itsand'dutfes of dtlherB,'stoid']ike allothets

navigating the pol't ofa commercial city, she id bounn'to be preparedfortbose oeca-

sions which call for the exercise of. prudence, slrill and caution.

4. A party who comes into a court of admiralty to Beek relief m a case of this

nature, should show, that all proper -care, skill anU phldende has been Observed

on board of his own vessel,' to prevent 'the disaster' of Whi<di he complains.

'Durarit & Homor, iproBtere ftir-libeMnt

W. D. Hertnen, pro6tor for ragjaiKteHt.

McCaleb, J.'—The libelant in this base claims dantagesforthe

loss of his ferry boat,' called the 'Biellefville, 'which was sunk in

consequence of a collision with the Steamship United States,

between seven and eight o'clock va. the e^ning Of the 20th of

August last. The-fen^beatwas'inakingia trip across the river,

from the ferry landing, in the 'third diBtri<^t of 'this city, to Al-

giers, and the gteamship was 'proceeiding tip th« ^vtfia her

landing, a;t the wharf opposite Jackson 'sqtiarej'at -the time the

collision occurred.

-It is admitted on behalf of the libelant, that the ferry boat did

not stop her engine or lessen her speed, and it is contended that

having a right to a certain track across the river, and being

compelled to make a certain number of trips within an hour, she

was right in the course she pursued, and was not bound to take

the ordinary precaution to get out of the way of the steamship

;

bat on the contrary, that the -latter, -as the more .powerfiil ves-

sel, was bound, under thecircumstances, to steer clear of her.

I am aware of no such exemption from responsibility, as that

Which h^s b'edn'i}laiHiedifbr''this ferry boat. 'Shfe Was undoubt-

edly entitled to her rights'todiprivil^es; but they were to be

enjoyed with a due regard to the rights and privileges of others.

She had a right ift'the .perfbimanGe of iher Tegular trips, to her

usual path across the river to her landing in Algiers ; but this

!right"was nWto tee lenjoyedat «11 ititoes, and ^under all>circum-

stances W^ithout regard to Vessels Coming up or down at the

moment she might be making her crossing. Xike all vessels

navigating in the port of a large eommeroial oi,ty, she was bound

to be prepared for those occasions which' call for the-exercise (rf
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prudence, skill and caution. To release laer from such 'an obli-

gation, would be virtually to expeet all vessels, foreign and do-

mestic, entering our port, to know the precise moment when a

feiTyboat is to leave one landing 'for another, as well as the very

tracsk she is to pursue.

In this case, the approach of the steamship. was distinctly an-

nounced by the firing of her gun. iHer position in the river

was plainly visible to those in command ofthe ferry boat. The
witness rMatheny, who was thepilot on theilatter, atrthe time of

the collision, testifies, that " at ithe time when they ^rang the 'bell

onthe ferry boat to leave-the wbasr^ the steamship United States

was between the tobacco w^arehouse and the barracks. She was

then coming up on this (the 'Orleans) side of the river, and when
she got somewhere about -the cotton press, she fired 'a gun."

And again he says,'"'I-saw the steamship' when we left our land-

ing on this side, and knew that 'she Was coming upthe river. 'I

told the negro-on the boat to hold on, to see whether we had
time enough or not to get ahead of that boat that was coming
Tlp,;'and when we gotwut,lIisaid to Mr. EaniAolph, 'I don't know
whether he can. geit -ahead ot; not.' A't the 'time of this remark
we were as far out as Ijie' United States 'was, she having just

fired her ^n."
The evidence' of this witness shows, .fiirst, that he desired to

hold on,'to seeif they could go 'aihead of the steamship: that he
was doubtful whether or not they would beiableto do so, and
that as a. responsible officer in <iharge of ' the ferry boat, he thus
speculated upon the chances uaf avoiding a coilision when the
delay of a minute would hawe been s.U!flioie.nt to remove alldoubt
or apprehension upon the subject : secondly, it shows that the
witness was certainlj mistaken in saying that the ferry boat was
as far out into the stream as the steamship, when the latter fired

her gun. If this were true it is impossible that a collLsion could
have occurred, unless the ferry boat had remained perfectly

stationary. It is satisfactorily shown that the steamship was
ascending in the usual track of steamships proceeding to the
landing opposite Jackson square ; that she was running at about
one quarter, or one-third of the distance of the width of the river
from the Orleans shore. It is also sTiown that there was ample
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time for tlie ferry boat to have gone far beyond her track, if it -were

true that the latter was as far out into the stream, as the testimony

of the witness Matheny, would lead us to conclude. The steam-

ship was running directly to her usual landing place, and when

she deviated from her course, it is apparent from the evidence,

that she did so, for the purpose of avoiding a collision when the

ferry boat was discovered to leave suddenly the Orleans shore,

and run directly across her bow.

On the part of the steamship, it has, moreover, been abun-

dantly proven, that she was provided with all the requisite sig-

nal lights : that she had a good look-out on board : that her

ofiScers were at their posts, and promptly performed their several

duties : that her usual speed had been lessened at some distance

below : that when there was a prospect of a collision, her en-

gines had been stopped and backed : and finally, her helm was

put a-starboard for the purpose ofturningher in the same direction

the ferry boat was running, and thus breakiag the force of

the collision.

I am of opinion that the ferry boat was wanting in proper

prudence and precaution in leaving the shore at the time she

did ; that she was to blame for running directly across the track

of an ascending vessel, and for failing to stop her engines, and

using the usual precautions for avoiding a collision. A party

who comes into a court of admiralty to seek relief in a case of

this nature, should show that all proper care, skiU and prudence,

had been observed by. those in charge of his own vessel, to pre^

vent the disaster of which he complains. This, the present

libelant has failed to do, and his libel must be dismissed with

costs.

NoTB.—This decree waa affirmed on appeal to the Circuit CiouTt, by Mr. Justice

Gaupbbll.
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Lallandb and Tong v. The Steamboat 0. D. Jr., Respondent

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOCALEB, JUDGE.

1. All navigable streams should be left open, and no one has a right to obstnict the

path of vessels along their channels.

2. Where, a raft had been driven by the vis major into a channel of the river, and

obstructed it and had remained there an unreasonable length of time, and no anx-

iety had been exhibited by the party m charge, and no exertion made by him to

extricate it, that would aSbrd ample grounds for the master of a steamboat to take

the necessary steps for its removal.

3. But when every effort was made to remove the raft from the channel, no appre-

hensions of a pecuniary loss on the part of the steamboat from a reasonable delay

would afford an excuse or justification for the violent and summary destniction of

the raft by the master of the steamboat ,

F. Glark, proctor for libelants.

S. L. Johnson, proctor for respondent,

McCaleb, J.—This action has been instituted by the libelants

to recover the value of a raft of cotton wood logs which it is

alleged was almost entirely lost in consequence of the acts of the

master of the steamboat C. D. jr. The raft in question was, on the

night of the 25th of March last, driven by the force of the wind
from its position, while coming down the Mississippi river, into

the mouth of the Bayou Lafourche. WHle it was lying in

that position, the steamboat 0. D. jr., then on her voyage from
New Orleans to ThibodeauxvUle, arrived at Donaldsonville, and
attempted to enter the bayou Lafourche. In niaking the at-

tempt she ran foul of the raft, and was unable to effect her en-

trance into the bayou. On the following morning, the libelants

proposed to the master of the 0. D. jr. to tow the raft from the

mouth of the bayou into the river ; but this the latter refused to

do. He however insisted upon the immediate removal of the

raft, and threatened in case his wishes were not speedily
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acceded to, to order the raft to be cut, and let the logs float with

the currei^t down the bayou. The libelant Lallande, then

endeavored' to secure the assistance of tfie steamli^oat' Music, m
getting the raft towed out of the month,of the. bagfpu; but. before

that assistance could be rendered,^ tha-master proceeded to cause

the raft to be cut up, and almost all the logs thereu^TOn floated

down the bayou and were lost. The few logs that were re-

covered, were sold at Donaldsonville for a price below their real

value at Carrollton,, whither the raft was proceeding, at the,time

it was driven by the force of the wind into the mouthi of the

bayou.

The respondents' have also set up a claim fordbmagc alleged

to have been sustained in consequence of the loss of time and

passengers, caused by the obstruction, of the-- entrance of the

bayou. Their right to recover miusty. however, depend- upon

the question whether the raiffl was dH'j'en into the position in

which it was found' by the steamer, by the force of the wind,

or in consequence of a wadt of skill and caution on the part of

those who had charge of it. The evidence leaves no doubtup-

on my mind that every exertion was made to prevent the raft

from drifting into the moutbcof the haj'ou;, and that the misfor-

tune of the libelants was solely the consequence of vis major, a

power t(0 wMchi tbey could oppose- no effectual resistance, and

over which it was impossibly under the circumstances as detailed

by the evidence, to exercise the requisite eontrol..

Having thus disposed of the daimrof the respondente, I will

proceed briefly to consider the only question li^hich properly

arises in this case, viz : how far the conduct of the captain of the

C. D. jr. was, under all the. circumstances disclosed by the

evidence, justified. \

It is unquestionably true that ail navigable streams should he

left open, and that no one has a right to obstruct the path

of vessels along their channels. It. is eq^fialljf true, that a. nui-

sance may be abated ; and if it were, shown in the. present case,

that the raft had remained im the: position into which it had

been driven, for an unreasonable length of time ; if no anxietjf

had been exhibited by the party. in charge of it, and no exertion

made by him to extricate it,, there would have been ample
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gFojifldsi for the masjief of. the s^^mer to. take the, neceBs^ry

measwes tp hfiye it. retji(iv,e!ii ^hat t^pi^i ipeasures shou,l(l

evidence have been, it is now unnecessary to decide; but the

shows no sufficient reason for justifying or excusing the sum-

mary proceeding resorted to. A single night only had in-

tervened" since the misfortune' had occurred. The party in

charge of the raft, exhibited the greatest solicitude to remove it,

and was actually exerting himself to obtain the assistance of a

steamboat to enable him to accomplish his object, at the very

time the order to cut loose the logs, was given and executed.

It has been eontendiifit thai it, wag, ijjipessiblfi, even with, the.

assistance of titvft steaimer Music,, to. rejnoye the ^flJ^;^ But the

evidence does not, I think, fully authorize, the. qonclusion.

The captain of the Music testifies that it was impossible for his

l?pa.t,tpj guH the-:Eafefi:om.iJa pogJU.QB, while thg.yiolenAe.of the

wind continued ; and I am. b^, jjg, means satisfied that if proper

measures had been resorted to, to separate one portion of the

raft from the other^. thsytiit.QouM ijptihaye even,th*n been drawn
firom its position. But I see nothing extraordinary in requiring

a reasonable delay for the wind to lull, and^ thus- afibrd to- the

libelants a fair opportunilfv to make an effort to- remove the ob-

Stoufitio-a^ It would have been more in accordance with that

gengrogity whJehis always :du.e,tpthog.e. in misfortune, and, more
consonant with the dictates, of common^ justice, if the master of

the C. D. jr. had proffered the assistance of his own boat to

relieve the property of the libelants from the position in which
a. force beyond their Qoatrol had placed, it, especially when an
offer was made to compensate him far^ his services. The hpt
haste and violence he exhibited' in desfa-oying the raft show
such a total disregard of the rights of the libelants, that, sitting

as I do, in a court, of high equity powers, I feel fully authorized

by the evidence to hold him responsible for the consequences of

his recklessness and temerity. I cannot, give: my assent to, the

doctrine that misfortunes are to be punished- as crimes or faults

;

or that mere apprehensions of a pecuniary loss from a reasonable

delay, are to be receiyedj as. an excuse o.r justification for the

summary and violent proceedings resorted to by the master of
the steamer in this instance.
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I therefore pronounce for the damages in this case to be ascer-

tained by a reference to R. M. Lusher esq., Commisioner in Ad-
miralty.

Note.—This decree was affirmed on appeal to tlie Circuit Court, by Mr. Justice

Campbell.

Cornelius Soule, Master of Bark Oregon v. Rodocanachi

& FEANGHLiDi ; and Rodocanaohi & Franghiadi v. The
Bark Oregon.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOCALEB, JUDGE.

The first libel is for freight.

The second libel for damages to cargo.

1. Where a cargo is received on board a ship in good order, nnd on delivery it is

found in bad order, the onus proiandi is upon the master of the vessel to show it

was not through his fault or negligence the injury was sustained.

2. The case presented by the pleadings in a cause is the only one to which testi-

mony can be directed, and the only one upon which the court can be called to

adjudicate.

3. In a case of damage to cargo where the hbel alleges the fault of the master to

be, 1st. That he falsely represented his vessel to be tight, staunch and seaworthy

;

and 2d. That the danger resulted from the master's carelessness, neghgence and

improper conduct ; the libelant cannot claim another specific ground of complaint

not set up in the libel, as that the danger was caused by the fault of the master

in not putting into some other port to repair his vessel and take measures to pre-

serve his cargo.

6. In view of all the facts within his knowledge the master of a vessel will be justi-

fied, if in the exercise of a sound discretion he pursues the course he deemed

most expedient for the benefit of all concerned.

Durani & ffomor, for master of Oregon.

P. E. Bonford, for the shippers.
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MoOaleb, J.—Some time in the month of October, 1854, the

master of the bark Oregon, being then in the harbor of Rio de

Janeiro, entered into a contract for freighting and chartering his

vessel, with the shippers Rodocanachi & Franghiadi, by.which

he agreed to transport for a consideration stipulated in the char-

ter party, a cargo of coffee from Rio de Janeiro to. this port.

The coffee was delivered in bad order, which the master of the

Oregon contended was the result of the tempestuous weather he

encountered on the voyage. The freight stipulated to be paid

under the charter party, was refused by the shippers, upon the

ground that the damage sustained by the coffee resulted from
the fault of the master and the fact that the vessel was unsea-

worthy. The libel for freight was filed by the master on the

19th of March, 1855, against the shippers, who on their part

filed their libel on the 24th of the same month, against the ves-

sel, claiming damages for loss arising from the injury sustained

by the coffee on the voyage.

These cases have been, by consent of the proctors engaged,

consolidated. The law and evidence by which the court must
be guided in its judgment, are equally applicable to both.

The master of the bark Oregon, as part owner and as agent
of the said bark, alleges in his libel that some time in the month
of October last,' that vessel being then in the port of Rio de Ja-
neiro, he (the libelant) made and concluded a charter party, by
which in consideration of the covenants and agreements therein
set forth to be performed by the respondents, he did covenant
and agree on the freighting and chartering of the said bark to
the respondents for a voyage from the port of Rio de Janeiro to
the port of New Orleans, on the terms set forth in the charter
party.

In pursuance of the provisions of this charter party, the re-
spondents shipped on board of the bark 7,145 bags of coffee to
be.transported to the port of New Orleans. The bill of lading
shows that the coffee was received on board in good order, and
the master of the bark binds himself to deliver the same in like
good order and condition at the port of New Orleans.
The coffee arrived at this port in a damaged condition. About

5,000 bags were musty and much injured, and about 800 bags
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were thrown away asvalualessi Ttuere were: 2,7^1; bapwtoch

were pronounced good. Only aiveiy smd:!! portion of these,were

affected by the aalt water. The witnesses hmE unequivocal tes-

tdmony to the effect that it was the worst: damagedl cargo of cof-

fee, which has to their knowledge amwed; at.this; port: from- Rio

de Janeiro. It is quite unnecessary to comment at length, upon

this testimony, inasmuch as the material feet; to which it relates

is admitted by both partiea

There are other facta which, are fully; established,- and, which it

will be only necessary to refer to. The most important of these

are:. First, That the baric upon which, lius cargo was shipped

was a tight,, staunch, well equipped and in. all: respects seawor-

thy vessel when she reeeived the caigodn the harbor of Rio de

Janeiro : that a. prefeuencfii was; given, to hsr over aU' other

American vessels then there waiting freight, and that she ob-

tained a higher rate than was allowed to other vessels, of her

class, in consequence of her acknowledged superiorityi

The defence set up to the claim of the shippers for damages

is, that the delivery of the cargo: in a damaged state was the re-

sult of the injury sustained frojjB.the5 perils of the. sea ; and; Ite

evidence leaves no doubt upon my mind that the stormy weather

encountered by the bark has nofcbeen exaggerated even by the

protest. The facts set forth in that protest are substantially

proved by the log-book and the. depositions of the mate and

seamen who were on board the vessel. The particular dates

mentioned in the protest.were, it.istruej not remembered by- the

seamen ; but they testify to the correctness of the general state-

ment of facts therein set forthi. The mate certifies that when

thebaEkfirstleftRio she encountered very heavy weather; the sea

ran heavy at the time. " We shortened sail," says he, " as &st

as.we could until we got under a olose-reefed maintopsaU. At the

same time the vessel shifted her cargo over on to her beam ends,

the ship laying over on one side unmanageablfej Her yard arms

were in the water a part of the time^ and part out. We went

below with all the men and shifted the cargo so as to right her.

We then came upon deck and got the bark round on anodjer

tack. She was on her beam ends about three hours. This

eaused her to make water and strain very heavUy. On trying



EASTEEW DIST- 0¥ EO¥(I]BMiliPA^-]$fAEl 185S. 5QT

Sou}d,' Master of Oregon vi Bodooanacbi et-itilj—TheiBailsiOiegQii.

tbc jrampS''we founa that she had madeo e%ht8BQi- ioehes vdarter.

It also stove in two or three casks of &esk water on deck. EiT<*-

rything was floating on deck at the.same thne: The- cofee, waa

damaged : alt the wafer in fehe- hold, of lihe! vessel, inateadi of:

being in the bottom; was on one sida' of tiheDsbip*--^^ lee side.

When By shifting the cargoj the bark waai gat off herbeam ends,

ffie water went over on to the other side- and diamaged the oar^
there." The witness thinks the watter. may haise^ penetratied! one

or two tiers on the starboard- sidfe. Qn. the. ks; side itr must

have caused- damage tO' l^ree or fdurtieus^ The weather be-

came more ifioderate; There were two other? slight gaies^jbut

not so heavy as the first. The' caargo wasca^inj shi&ed, and lie

crew went below and trimmed' it ovew teas the*QtheE.adeita- bring

the ship upright. The ship was laboising veiiy heavily, apd
there was a very heavy sea. The pumps- were kepi, constantly

going. On the 9th of January tk& mam staysiaiik and the. fbra-

topmast staysail weie lost; The greatest. Leak the veaseL had

during'the voyage was that caaging4O0fstnAe9 an hour—eleven

inches an hour. The leastshe made in;fi.'aejweathe$-W'as.fbii!ir or

fiv& inches in four hours. Ini fine 'wea&ss 1sh&, pumpa, were

worked.every half hour ; in rougl^ weather constantly.

The principle of law which throws: the] onus probandii upon

the master to show that it w^s not thajughi his fault, or negl^

gence that the injury was sustaihedi has-eailed.forth-,aU the.fiuJts

upon which the court is required in this case' to adjudicate, upon

the rights of the parties. These facts; most satisfactorUy estab-

lish the causes of the injury, ^he. previous' good condition, of

the vessel and the caaie witb which thej cacgo- was placed on

board, leave room fbr no' other'oonclusinn tiaanithait the damage
to the cargo- was caused by the tBrapestuoua,w«ather whiebthe
bark was compelled to encounter; Th3;efie©t of salt water and

heat in the hoM' of a' vessel- OQ a eargoiof coJGfee, is too well- es-

tablished to admit of a doubt.

But on behalf of the shappeips it- iscoatended: that the master

failed' in the discharge of his whole,duty iii not either putting

back to the harbor of Eio, or ruaning imto some other harbor

along the coast of South America^ and there having his. isesael

refitted and the cargo removed amd dried.
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This is the important point in the cause, hr rather the point to

which the argument of the proctors for the shippers was particu-

larly directed. Much difficulty may be saved, however, by

looking attentively to the pleadings. The case as presented by

the pleadings is doubtless the only one to which the evidence

has been directed, and the only one upon which the court can

be called upon to decide. By a reference to the libel filed on

behalf of the shippers, it will be seen that the failure on the

part of the master to turn back to Eio or to run into a port of

necessity on the coast of South America, is not made a specific

ground of complaint ; nor is there any allegation which would

lead the court to presume that the refusal to satisfy the freight

in this instance arose from any such omission on the part of the

master. The libel referred to, clearly places the fault of the

master upon the grounds : First, that he falsely represented his

vessel to be tight, staunch and strong and every way suited for the

transportation of the cargo ; and secondly, that the damage re-

sulted from the carelessness, negligence and improper conduct

of the master, his mariners and servants.

The evidence adduced on the part of the master has, as we

have already seen, very satisfactorily showli that the representa-

tions of the master in reference to the seaworthiness of his vessel,

were justified by her real condition and the preference shown

for her by the shippers ; and there is nothing in the testimony

to prove either carelessness, negligence or improper conduct on

the part of either the master or the crew. On the contrary, I

conclude from the evidence of those on board, that the vessel

was managed with aU due care and skill, and that everything

that could be done was performed by the master and those

under his orders to prevent any further injury than that which

was sustained in consequence of the vessel being thrown upon

her beam ends and being otherwise strained from the violence

of the wind and the waves.

The proctor for the shippers has relied upon the authority of

Flanders on Shipping, § 270, to support the principle, that if

damage be done by a peril insured against or within the excep-

tions of the bill of lading, but the master neglects to repair that

damage, and in consequence of the want of such repairs the ves-
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sel is lost, or the goods injured or destroyed, the neglect to make

repairs, and not the sea damage, is treated as the proximate cause

of the loss. In such a case, it is contended, that the insurers are

discharged, but the carrier is liable to the shippers, and upon

the ground of his neglect to make the requisite repairs. But we
have seen that there is nothing in the pleadings which involves

this principle ;, and if there were, there is nothing in the evidence

which shows that the master df the bark was aware of any such

want of repairs as would have rendered it proper or expedient on

his part, in the exercise of a sound discretion, to put back to Rio

Janeiro, or to go into any other port. Are we at liberty to say

that he knew immediately after the first tempestuous weather, to

which his vessel was exposed, that she was so badly injured as to

render probable the loss of the cargo of coffee on board ? While

the evidence is full to the effect that a great dealjjf bad weather

was experienced, and that thereby the vessel made water both on

her sides and about her rudder casing, there is nothing to show

that any great injury had been sustained by the vessel herself.

The evidence, on the contrary, shows that all the necessary re-

pairs were made on her in this port for the sum of $95 for caulk-

ing, and $ for repairing the rudder casing.

It is impossible to say, in view of the facts which have been

adduced in evidence, that the master was bound to know the

extent of the damage which the cargo had sustained. The latest

gales were experienced in the month of January, and it must
have been, therefore, near the close of the voyage that the full

extent of the injury was sustained. The injury to the rudder

casing of the vessel was only ascertained by an examination in

this port. It is fair to presume that the master, in the exercise

of a sound discretion, pursued the course which under all the

circumstances was deemed most expedient, to promote the inter-

ests of all concerned. In view of the amount of damage actually

ascertained, it is easy to say what might have been done to avoid

it. But as it is now impossible for us to place ourselves in a

position to appreciate all the dif&culties encountered by the mas-

ter, all our speculations upon the propriety of his conduct, must
necessarily prove unsatisfactory.

" The contract of the ship owner," says Mr. Justice Stoet in
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the case of Jordan etal. v. The Warren Insuramee Company^ 1

Story, 354, "is to carry tke cargo to tke port of destination.; but

he:by no means warrants the state in ^hioli it shall arrive, as it

may be affeeted by the perils of the seas- or other perils, against

which his .contract does not bind him. It isno answer to say,

that if the cargo is carried on in a damaged state, it will be

ruined. The true reply is that the-ship owner bas nothing to do

with that ; and that the -shippers have no right to.throw the loss

offreight upon him, because the cargo is i in danger of ruin by a

calamity against which; he did -not warrant them."

After a fuU and attentive consideration of this case, I am of

opinion that the master is entitled.to the freight, and that a de-

cree must be efitered in accordance with the prayer of his libeL

It is further deci^d that the claim for ^damages be dismissed,

with costs.

Wm. J. PoETEVANT, .Libelant v. The Steamboat Belxa

DoNJSTA, Eespondent,.and the Owners of Schooner Louisa,

Libelants v. .The Steamboat BEijiADonna.

District Court of the United Stoet^s. \Eastera.-District of Louisiapa.

In-Admiralty,

HON. THEO. H. MOCALEB, JUDGE.

i. Where it appears that a steamboat was moored at the bank of the riyer in her

proper place and out ofthe track of iressela asoending and descending the stream,

and she is injured .by a coUiaion with one of two boats ascending, her o-wner is

fendtled to damages ; and the only question for the decision of the court is, ii'om

which of the boats is he entitledto recover?

2. Where two steamboats are ascending the river side by aide, and a collision oocnrs,

a very dear case should be made out to jastifythe court in giving judgment against

the boat running next to the shore, when it.is diown that she-was as near thereto

as prudenceiwould dictate.

3. In such a case the outer boat having the whole width of the river for a channel,

must show beyond a reasonable doubt that, as the swifter boat of the two, she

took all proper precautions to -pass the other at a suitable distance ; otherwise die

will be responsible for the damage arising^&oma ooUision with a steamboat moored

at the shore.
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Mr. Van Matrie, proctor for libelant.

Wolfe & Smghton, prodtors'for'tbe 'Bella'Bonna.

J. W. Priee^ proctot ibr'tte Louisa.

McOaleb, J.—The libelant in 'tliis case claims damages for

injuries sustained by Kis steamboat called the Euby, in a collision

with the Bella 'Donna on the 16ih November last. The owners

of the latter boat on the other 'hand, illege'd, 'that the collision

was caused by the steamboat LouiBa, whidh was ascending the

river with the Bella Bonna at the time ofthe occurrence.

No possible blame canlse imputed to the Euby, which, at the

time of the collision, was moored at the bank of the river be-

tween "Sixth and Seventh streets in iihie fourth district of this

city. She was in a proper place, out of thetrack of vessels as-

cending and descending the river. Her owner is undoubtedly

entitled to indemnity" for the damages 'he has sustained, and' the

only question for the decision of the xjourt is Whether he shall

have a decree against the Bella 'Bonna or the Louisa.

These boats were ascending the river on their usual voyages,

having previously left their places at ihe wharf about the same

time—^the Louisa a few minutes 'before 'the Bella Donna. The
latter, however, being superior in sp'eed, very soon orertoofc the

former and passed her on her lafboard. "Before she passed her

entirely, however, her starboard quarter, ten" feet from her rudder,

came in contact with the larboard side of the bow ofthe Louisa.

The force of the collision had the effect of throwing the bows of

both boats ia towards the shore. The Louisa was thrown with

considerable violence against the ship Garrick, at tha;t time

moored at the shore, and the'Bdlla Bonna was driven against the

Euby. I am satisfied that the Louisa did not run against the

Euby at all, although there is testimony to that effect. If she

did, it is certain that she caused no injury," inasmuch as the whole

force of her speed was broken by her coming in contact withthe
anchor chains of the Garrick.

My first impression was that the Bella 'Bonna and the Louisa

were engaged' in a race at the time the collision occurred; b"ut
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fiirtlier examination of the evidence, has led me to a different

conclusion. The testimony of the witnesses is my only guide;

and where that concurs, the court can have no hesitation in fol-

lowing it. Upon this point all the witnesses agree that they

were running at their usual speed. In reference to other facts,

however, it is not so easy to arrive at a satisfactory conclusion,

by reason of the usual conflict of evidence. The witnesses

Dennett and Mure, should undoubtedly be regarded as entitled

to full credit ; but I am satisfied they were not in a position to

notice with accuracy all that occurred in the management of the

two boats; we find in the first place, that Dennett was mistaken

in a most essential particular. He testifies that the Louisa ran

into the Euby, and he is most clearly shown to be in error, both

by the testimony of the pUot of the Louisa, and of the man who

had charge of the Ruby, and was on board of her at the time of

the collision. In the next place, he could not see the changes

in the course of the boats ; it should be borne in mind, that the

Louisa was running next to the shore, and it was her duty to

keep at a safe distance from the shipping along the left bank of

the river. The evidence shows that she was as near as prudence

would dictate. The Bella Donna passed her on the outside, and

had the whole width of the river for a channel ; she waa evi-

dently the stronger, larger and speedier boat of the two, and

could easily have gained the position in the river for which she

was evidently striving, after she had gone ahead ; in passing the

Louisa, I am satisfied that she did not run at a sufficient distance

from the latter, and that in attempting to regain her position near

the shore or the shipping, she was guUty of imprudence and

want of skill in steering too soon and too suddenly across the

bow of the Louisa.

The testimony of the passenger on board the Louisa has mainly

brought my mind to this conclusion. He was evidently in a

most favorable position to watch the movements of the two boats,

and seems to be a man of experience.

In my judgment, a very clear case should be made out to jus-

tify a court in giving judgment against the boat runniDg next to

the shore, when it is clearly shown, as in this instance, that she

was as near thereto as prudence would dictate. It is the duty of
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the Bella Donna to show beyond a reasonable doubt, that as the

stronger and swifter boat, she took all needful and necessary

precautions in passing the other boat. When it is so perfectly

apparent, that, from her superior capacity to stem the current of

the river, she could easily have taken the lead of the Louisa, it

should be clearly shown, that she was prevented from accom-

plishing her object, by some overruling necessity, or by some

manifest violation of the rules of navigation, on the part of the

other boat. The proof, in my judgment, is not suf&cient to ex-

culpate her from blame. On the contrary, I think she is justly

chargeable with the damages sustained by the Ruby and the

Louisa, notwithstanding the positive but most unsatisfactory tes-

timony of Dennett. It is quite impossible that from his position

on shore, while the two boats were nearly opposite to where he

was standing, he could discern with any degree of accuracy, the

deviations in the course of either boat. The " wild steering "

alluded to by the witness Mure, may be accounted for by the

fact spoken of by the pilot of the Louisa, that it became neces-

sary to deviate fronf her course at one time, to avoid a scow.

As a general rule, I am not disposed to rely upon the testimony

of pilots who may be called to testify in justification of their

own conduct; but in this instance I find the testimony of the

pilot of the Louisa so far sustained by that of the passenger

before referred to, as to entitle it to foil credit.

I therefore pronounce for the damages in this case, and decree

that the libelant recover the amount thereof from the Bella

Donna as the guilty boat. I also decree that the owners of the
Louisa recover the amount actually expended in repairing the
injuries sustained by their boat in consequence of the collision.

And I now order that the case be referred to the commissioner,
R. M. Lasher, Esq., to ascertain the amount of damage.
Vol. L 33
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E. L. Maitlaitd et al, Libelaate v. T^B Brig Atlantic,

Respondent

jQistnct Court of the United /States. Mastsrn Visfyfiet of Louisiana,

In Adniiralty,

HON. THEO. 5, MocvU;,i;J!, JUDGE,

1. Where A., the master of a brig puts into a foreign port l^y reason of aleak, and

there borrows money from B., and draws a bill ofexchange upon C, which bill is

unpaid at maturity, and at the same time that the bUl is drawn, he also executes

a mortgage or hypothecation^ in which there ia a special stipulatiiKt that B. b not

to take the usual marine ri^: in cases of bottomry and hypotheeation, neither

instrument establishes a li^n upon tbe brig, which can be enferced in th^ admi-

ralty, for want of jurisdiction.

2. The essential difference between a bottomry bond and a simple loan is, that on'

the latter, the money is at the risk of the borrower, and must be paid at all

eTents ,- in the former, it is at the risk of the lendec diuqng th^ yoyage, and thfr

right to demand payment depends on the sa& arriral ofthe s^e^s^l.-

3. Admiralty cannot enforce a claim for money which haf) been advanced on thp

personal credit of the vessel, owner or master, in a suit in rem.

i. Where a bill is drawn, and a, bottomiy bond taken &>r the same sum,- thq bill

must share the &te of the bond.

Mr. Semmes, proctor for libelants.

Mr. Qcdiher, proetras for respondents.

McOaleb, J.—The libel in this ease aUegea that prior to tlia

12th of December, 1853, the brig Atlantic, while on a voyage

flx)m Philadelphia to New Orleans, with a cai^ of coal, sprang

a leak, and went into the port of Key. West for repairs,, to enabla

her to complete her voyage. That the master, Henry.C King,

being a stranger in Key "West, and being in want of money to

.pay for the necessary repairs, and having no other means of pro-

curing the same, borrowed of the commercial firm of H. H. Wall

& Co., at Key West, the sum of eight hundred and thirteen

dollars and twenty-one cents, upon the hypothecation and mort-

gage of the brig, her cargo and freight.
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It is furtier alleged tljat,, in ooniBidpratioE of tbe said advance,

the master drew his drs^ft or l>ill of exchange for the sum pf eight

hundred and sixty-two dollars, which sum included the loan for

repairs, and six per cent, thereon for interpst and commission,,

The draft was drawn upon Henry Simpson & Co., of Philadel'-

phia, payable one day after pight; wd in giEdeir to secure the

payment thereof, the master l?y a ceitain in^trifment of writipg,

dated 12th, Decerober, X853, and executed before a notary public

at Key "West, hypothecg-tedPind mortgage the brig, her cargo,

freight, apparel and furniture, unto the ,s3.id Wall ^ Co. The

drjaft was duly assigned by Wall & Co. to the libpJants, who,

after daa diligence, not bejrig ablp to, find the drawees, caused it

to-be protested for non-accepta,nce and non-payment, and gave

notice thei'eof to the drawer. This action is now instituted to

hold the brig liable for the paymen,t pf the amount of the" draft.

Both the draft and instrument of hypothecation and mortgage

are annexed to the libel as" pa,rt therepfj TW latter, after the

usual terms of hypothecation and pledge, concludes witb the

followfing stipulation :
" It is expressly understood and agreed,

tl>at the said Wall & Co. do not tajse npon themselves the marine

risks usual in cases of bo);tomry and- hypothecation."

To the libel an exception had been filed by tl^e claimants, to

the effect that this court, as 3. court of admiralty, has no juris-

4ictipn tP enforce the payment of th^e sum demandecj.

It ip eyident that an extravagant rate of intexest has been ex-

acted by the house of Wall & Co., and it, is this fact, coupled

with the stipulation in the instrunient of hypothecation, to which

reference has just been made, which fprms the basis of this ex-

ception. Although the lendj^r of tj^e. money seems to have in-

tended to secure the payment of the draft, by exacting both

a mortgage onr the ship, and g, pledge of the merchandise laden

on boaird also, |he instrnmenjl^cannpt be properly regarded either

as a bottomry bond pr as a security in the natn^e of respondentia..

That the mastej: had a rig^tii ^^ this, instance, in a port of a state

pther than iSi^t of th,© regidi^flce of tbe ow:ner, to raise money for

the pa,yment of the nepesspy repairs dpne upon the brig, by
pled^ng the ship, cannot be

,
4pi?ijed^ A,nd if the court could

regard t|ie instrTOent te&j]e ,it mjhf l,ight pf a bottomry bond,
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with the usual stipulations, it would feel itself compelled to ex-

ercise jurisdiction to grant the party relief. There would be a

clear and well established lien upon the vessel, which, according

to the principles of the maritime law, could be enforced in the

admiralty.

Contracts of bottomry are so called, because the bottom or

keel of the vessel is figuratively used to express the whole body

thereof; sometimes, also, but inaccurately, money lent in this

manner is said to run at respondentia—^for that word properly

applies to the loan of money upon merchandise laden on board

a ship, the repayment whereof is made to depend upon the safe

arrival of the merchandise at the destined port. In like manner,

the repayment of money lent on bottomry does in general depend

upon the prosperous conclusion of the voyage ; and as the lender

sustains the hazard of the voyage, he receives, upon its happy

termination, a greater price or premium for his money than the

rate of interest allowed by law in ordinary cases. The premium

paid on these occasions depends wholly on the contract of the

parties, and consequently varies according to the nature of the

adventure. Abbott on Shipping, 150, 151. The high rate of

interest exacted by the lenders in this case, would, therefore, be

no valid objection to the libelants' recovery, if it appeared from

the act of hypothecation that the usual maritime risks had been

-incurred ; but, so far from this being the case, the clause in the

act of hypothecation, to which reference has been made, ex-

pressly declares that no such risk was to be assumed. The es-

sential difference between a bottomry bond and a simple loan is,

that in the latter the money is at the risk of the borrower, and

must be paid at all events ; in the former, it is at the risk of the

lender during the voyage,,and the right to demand payment de-

pends on the safe arrival of the vessel. And if the lender of

money on a bottomry or respondentia bond be willing to stake

the money upon the safe arrival of the ship or cargo, and to take

upon himself, like an insurer, the risk of sea perils, it is lawful,

reasonable and just, that he should be authorized to demand and

receive an extraordinary interest, to be agreed on, and which the

lender shall deem commensurate to the hazard he runs. But a

bond executed as an hypothecation, but not upon the principles
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which govern such securities, is not a bottomry bond, capable of

being enforced in a court of admiralty, but must be proceeded

as at common law. It is absolutely necessary that the liability

of the lender to the sea risks should appear or be fairly collected

from the instrument ; otherwise, the reservation of maritime in-

terest will render the security void on the ground of usury, not

only as a charge upon the ship, but also against the person of the

borrower. And where an instrument. Called a bottomry bond,

contained an express clause that the sum secured should be paid

within thirty days after intelligence of the loss. Lord Stowell

doubted his jurisdiction to entertain the suit at all, and dismissed

it on the ground that the very essence of bottomry, which alone

could give jurisdiction to the admiralty, was wanting. From
this sentence an appeal was prosecuted to the Delegates, and that

court, after directing a search for precedents, decided that as the

maritime interest was reserved, and maritime risk was excluded

from the bond, it was void. 1 Hagg. 55 ; 2 Hagg. 57.

It is contended by the proctor for the libelants, that the hypo-

thecation in this case, though bad in part, may, by a court of

admiralty, be regarded as good in part, and as such, still be con-

sidered as a legitimate contract for the exercise of its jurisdiction.

If, by assuming this position, the proctor would maintain that the

clause in the hypothecation by which the libelants refused to as-

sume maritime risks, may be rejected by the court, and the in-

strument be enforced as a valid hypothecation independently of

this clause, he is widely mistaken. As the parlies have chosen

to bind themselves, so shall they be bound, and the court has no
authority whatever to vary the stipulations of their contract,

simply for the purpose of administering equitable relief, as a
court of admiralty. It is perfectly true that a bottomry bond
may be bad in part and good in part, and that as to the good, it

is competent for a court of admiralty to exercise jurisdiction to

grant relief. But I apprehend that this well recognized princi-

ple was never applied to a case like the present. It has some-
times happened that advances have been made for repairs in

foreign ports, partly upon the personal credit of the owners, and
partly upon the credit or security of the ship ; and the whole
amount of advances so made, has been included in one bottomry
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bond. In such cases, it has been unifapflily held thfiSaa to fche

particular sum advanced on the pe(rsonal credit of l^e owners,

the bond was bad ; but as to the sum advanced on the seourily

of the vessel, it was goodj and that as to the latter amount, a

court of admiralty would |exercise jurisdictiOH to enforce its pay-

ment. Such was the principle recognized by Lord Stovfell i*i

the case of Th£ Augtista, 1 Dodson, 287. " It is quite clear,"

said the court, " that the bill of exchange was founded on con-

siderations of personal responsibility only, and that a bond of

hypothecation was not at that time in the coutemplation either

of the borrower or lender. I have therefore no hesitation in say-

ing that with respect to the j£600, the bond is not effective ; bat

with respect to the other part of the money, I am of a different

opinion. For it is evident that no other security was held out

than : the ship and the freight, and it is therefore so far indis-

putably, a bottomry transaction. The foreign merchant, it is

true, wished to extend; the same ^ecies of security to the whole

of his debt, and I see aothitig. dishonest or dishonorable in his

attempt to do so ; but, at the same time, this court cannot l^d
its assistance, by enfoi'cing the bond beyond the extent of its legal

validity. It cannot permit the party to say the master had no

other resource for procuring supplies except bottomry, when be

himself had been content to advance the money on the personal

responsibility of the owner. As far, then as it relates to the £600,

I think the bond is invalid 5 but for the rest, I think it ought to

be enforced. It is not necessary here, that a bond should be

either good or bad, in ioio : in the equitable proceedings of this

court, it may be good in part and bad in part." The case of The

Hero, 2 Dodson, and that of The Hunter, Ware's Eep. 254, will

be found to correspond with the one just cited, and the decisions

of the courts are in strict conformity with the rules here laid

down. It is true that in the case of The Hunter, Judge Waee
held that although there was a fatal objection to the instrument

as a bond securing marine interest, it was not perhaps quite cer-

tain that the creditor could have no remedy upon it in a court

of admiralty for the prinoipai sum advanced, with land interest.

In that casje an amendment to the libel was allowed, and upon

a new allegation that the libelant had a right to be paid upon
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^BeraJ principles of the maritime law, the amount which it was

€hown had been originally iadvlinced upon the personal credit of

the owner, was decreed to be paid with land interest only.

Without undertaking to question the correctness of the course

adopted by the learned judge of the District Court of Maine, in

giving a remedy in rem for a sum which he previously declared

had been advanced upon the personal credit of the owners, it will

be sufficient to show that the case now under consideration differs

-materially from that in which the amendment was allowed. In

the latter case, there was the usual assumption of maritime risks,

whereas the libelants here, as we have already seen, expressly

refused to take any such risks. The claim of the lenders should

have been made to depend upon the safe arrival of the vessel.

This was necessary to Justafy the court in granting them now a

remedy in rem. It is perfectly ttue, as the proctor contends,

that the very fact that advances had been made to defray the

expenses of repairs^ would create a Men upon the vessel, if such

advances had been made upon the ciredit of the vessel, and that

such a lien would exist if there were no special act of hypothe-

cation or morlligage, It would indeed exist ifj- operation of law.

But if instead of relying upon the genajal principles of the

maritime law, the lender of tiie monQj chooses to exact of the

master a special hypothecation of tlie vessel .and cargo, and
causes to be inserted in the instmmea^ clauses -which operate as

a waiver of his lien, or as a forfeiture of his right to proceed in
rem, how can a court of admiralty grant him relief? If, as in
the case now under consideratba, he exacts maritime, interest

upon his loan, and at the eart^ time expressly refused to assume
maritime risks^ is it not clear that the very instrument upon
which he relies for his security is, by the well recognized princi-

ples of the maritime law, an abandonment of all claim against
the vessel? It is well settled that if a material man gives per-
sonal credit, even in the case of materials furnished to a foreign
ship, he loses his Ken so far,,as to exclude him from a suit in rem.
4 Wash. 453. This rule is doubtless subject to the qualification
that an express contract for a stipulated sum is not of itself a
waiver of the lien, unless the contract contains some stipuktions
mconsistent with the continuance of the Hen. 7 Peters 324.
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The drawing of the bill of exchange does not, in my judgment,

help the case of the libelants. In the case of The AugusUi, al-

ready referred to, Lord Stowell considered that the taking of a

bill of exchange by the holder of a bottomry bond, was a strong

circumstance to show that the advances were made on the per-

sonal credit of the owners, and not on the credit of the vessel,

and he held the bond void for the amount of the bill, and good

for the advances made after the bill was drawn. It is, however,

the usual practice to draw bills of exchange ; and there is no

inconsistency in taking this collateral security, nor has it ever

been held to exclude the bond, nor diminish its solidity. So it

was distinctly held in the case of The Jane, 1 Dodson, 466.

But it is well settled, that when a bill is drawn, and a bottomry

bond taken, with maritime interest, for the same sum, the bill

must share the fate of the bond. Until the vessel arrives in

safety at the end of the voyage, the loan is at the risk of the

lender, and if she is lost, nothing is due upon the bill more than

upon the bond. When a bill is therefore drawn, and a bottomry

bond given for the same consideration, the owner is not bound to

honor the bill ; at least not before the safe arrival of the vessel

and the end of the risk. For it does not appear that anything

will ever be due until the happening of the event on which the

bond becomes payable, and then the payment of one security

extinguishes both. "Ware's Eep. 252.

It is further contended by the proctor of the libelants, that it

is altogether premature, upon a trial of this exception to the

jurisdiction, to regard the interest charged by the lender as

usurious ; that it is competent for the party upon the trial of the

case upon its merits, to show that under the charge of interest

and commission, there is no usury ; that the interest is one thing

and the commission another, and that there is nothing to prevent

the court from considering the one as separate and distinct from
the other. When the question of jurisdiction was first presented

to the consideration of the court, I certainly did not understand

the proctor to deny that maritime interest had been charged in

the bill of exchange and the instrument of hypothecation, and I

cannot upon an examination of that instrument, resist the con-
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elusion that usury lurks under this apparently harmless name of

commission.

The aggregate amount borrowed by the master vi^as $813.

This was loaned at the rate of what is specifically denominated

six per cent, commission, and the advance and commission

amount to $862. For this, a draft is drawn, payable one day

after sight, on the owner, residing in the city of Philadelphia.

Here, then, is the sum of $49 commission, charged upon a loan

of $813 for the space of perhaps ten days—allowing this time

for the bill to be sent to the residence of the owner, from Key
West. To use the expressive language of Lord Stowell, in the

case of The Oratitudine, 3 Bob. Adm. E. 277, " I know that the

word commission sounds sweet in a merchant's ear ; but whether

it is a proper charge or not on this occasion. I will not take upon
myself to determine without a reference to the registrar properly

assisted." I entertain but little doubt that maritime interest has

been stipulated to be paid, and I have as little doubt that it is

fully within my power, sitting in a court of admiralty, to reduce

the rate of interest, where it is manifestly exorbitant, that is to

say, in a case coming within my jurisdiction. The power pos-

sessed will, however, be exercised with great care and caution.

The Zodiac, 1 Hagg. 326.

But I do not pretend to assert the doctrine, that to justify this

court, as a court of admiralty, to exercise jurisdiction over a

bottomry transaction, it is indispensably necessary that maritime

interest should be charged. This would, in my judgment, be
altogether unreasonable. The lender of money on a bottomry

bond certainly has a right to relinquish a portion of the profits

he would be entitled to realize ; and the owner of a vessel would
come with a bad grace to contest the validity of a bottomry

security, upon the ground that the lender of the money had
charged the master less than he was authorized to exact under
the maritime law.

Conceding then, that in the case before us, maritime interest

was not demanded, and that the charges under the name of
commissions will not amount to usury, can this court, as a court

of admiralty, exercise jurisdiction of the case, when it is per-

fectly apparent that no maritime risks were incurred ? I am
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idearly of opinion tiiat . it cannot. In the language of Sir

Stephen Lushington, in the case of The Emancipatwm, 1 W.
Rob. 128, " I must look to thebond itself, without referring to ex-

trinsic evidence at all ; and unless I can come to the conclusion,

from the words of' the bond, that any maritime risk is to be

directly or indirectly inferred, I must hold that I have no

authority to pronounce in favor of its validity." Again, that

imminent civilian says, in the same opinion :
" I am perfectly

satisfied that whatever might have been the intention of the con-

tracting parties to the bond, both upon the fece of the bond

itself, and according to legal iafefenoe, the payment of the

money advanced does not depend upon the safe arrival of the

ship. I must, therefoa'fej pronounce against the bond.""

Upon mature consideration, therefore, I am of opiuion thst,

as the pleadings now stand, I have no jurisdiction of the case,

and that the libel must be dismissed, wiUi costs.

William Hessian et al, Libelants v. The Steamboat Edwj^b
HowAKD, Respondent.

District Court oftks United StaUs. Mistem District of Louisiana.

In Admiralty.

THEO. H. MOOALEB, JUDSE.

I. It is the duty of salvors in bringing suit for salvage, to make all the oo-salvoi8

parties, otherwise the court cannot do full justice to all concerned.

i. Vhere a few of the salvors present themselves in dooft, conceal from the court

the names of otheiS, \rfi6 equaUy partreipsted in the salv^e services, the court

im>viii feel bound to dismiss their libel.

3. Where a fair and liberal allowance as salvage is tendered to the libdanta or their

proctors, the court will be bound to decree casts against the libelanla, to be paid

out of their distributive share.

Mr. Egan, proctor for libelants.

Mr. Huntef, for respondent.
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McCalbb, J.—The procee(3ingS in this ease are irregular

The libelants are seven of the creW of the steamboat IroquoiE^

which went to the aid of the Howard while she was on fire, near

President's Island^ in the Mississippi river. Thej set forth theif

meritorious services in saving the barning be(at and cargo ; and

if the allegations of their libel comld be takeji as true, they alone

were engaged in the salvage service ; they alone were instru-

mental in saving the boat- and cargo froi& impending perili, The

difficulty and confusion which a libel like this will necessarily

oreate in oases of this nature, axe apparent. It is impos^ble for

the court to do justice to aE parties Goncerned, whfeu the few

who present themselves, conceal from it tUe names of others, who
equally participated in the salvage service, and are laerefore

equally entitled to share in the edmpeasaiiion which the law

allows. It is the duty of salvors, in bjin^qg suit for salvage

compensation, to make all the oo-,saltors parties. This th-ey are

required to do at least in general tej-tnsj to fmablie the court in one
final decree to iio fuH justice to all eonoelrfied* Another and most
important reason for the strict eofofcemeat of this rule, is to be
found in the necessity 'bf avoiding a miiltiplicgty of suitSi I bave
no hesitation^ tburefore, in sayiing that if I were to confine my,mii
to this case as it now stands befoi-e the court, I should feel feouad

to dismiss the Hbel. The proctors for the respondent, however,
have brought to the knowledge of the court, the fecl^ that ihe
insurance company to which the boat and cargo Saved have been
abandonedj have amicably agreed to pay to the salvors a fair aad
reasonable compensation for their iservicea An arrangement
has already been effected isrith the naaster of &e Iroquois, by
which this compensation can foe disfribated among the officers

and crew of that boat. Whatevej^ may be done hereafter to meet
the wishes and «E£peotations of the other s&lvois, it is in eviddhce
that a proposition was made, to the pjroetor of the libelmts la
this case, to pay them what w^deeaned a &k and liberal pro-
portion of the compensation thus awarded by the insurance
company. The quantum of the Whole compensation' has beea
allowed upon the principles of the case of the James Robb and
T. P. LeathefSj decided by tliis court. The facts and circum-
Btances as detailed by the evidence in that case, would remdw
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the decree of the court, a fair criterion for its action in the one

now under consideration. The two cases are strikingly similar,

and certainly I have heard no evidence adduced on behalf of

the present libelants, which would induce me, if all the salvors

were now before the court, to award them a higher compensation

than was allowed in the case of the Eobb and Leathers.

The respondent has, through its proctors, offered to deposit

in court for the benefit of the libelants, a fair proportion of

the whole compensation allowed. It is for this court to say what

that proportion should be. Without proceeding to make a dis-

tribution by shares, which cannot be properly effected in the

absence of evidence showing the whole number of salvors and

the various positions they occupied on board the Iroquois, I am
satisfied that the amount which was tendered to the proctor of

the libelants, would be a fair and liberal compensation for at least

a portion of his clients : for according to the evidence, a dis-

tinction should be drawn between those who shipped at New
Orleans and those who shipped at Memphis. The former were

among the first who went to the assistance of the Howard, and

the latter embarked in the salvage service after much had al-

ready been done for the rescue of the boat and cargo from im-

pending peril. To the former I shall award the sum of $50 each,

and to the latter $30 each ; the costs to be borne by them all,

according to the rate of compensation here allowed. It is with

reluctance that I require of salvors the payment of costs ; but as

the case now stands before the court, no other judgment can be

properly given. The court cannot be responsible for irregu-

larities committedintheinstitutionof suits of this nature, which,

like suits in equity, should embrace all as parties, who are in-

terested in the final decree.

The amount agreed upon as a salvage compensation between

the master of the Iroquois and the underwriters, is $10,000.

This has been paid over to R. Yeatman & Co., agents' of the

boat. If the amount be divided between the owners of the Iro-

quois and the salvors equally,, according to the, decree of this

court in the case of the Leathers, there will remain $5,000 to be

divided among the crew of the Iroquois. Three-fourths of the

whole property saved was secured, it is said, before the boat
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went to Memphis and discharged her upward cargo. She there

took on board some additional hands, among whom were four

of the present libelants. There were, it appears, about sixty

people in all on. board of the Iroquois, and of these forty-four or

forty-five were firemen or deck hands. The libelants in this

case were all firemen. The sum of $50 each awarded to the

three who were shipped in New Orleans, and the $30 to each

of those four who were shipped at Memphis (in all $270), wiU

give the libelants, even after paying the coste, more than can be

paid to the others of the crew according to the rule of appor-

tionment already established. In cases like the present, a very

large proportion of the salvage compensation must necessarily be

awarded to the salving boat, inasmuch as it was mainly through

the admirable equipments—the apparatus of such boats as the

Robb and the Iroquois, that the exertions of the salvors were

rendered effectual.

The decree will be entered and the amount herein awarded
will be paid over by the clerk out of the sum deposited in the

registry of the court. No proctor's fees to be deducted from the

amount so deposited.

Egbert Keee et al, Libelants v. The Ship Nobmak", Ee-

spondent.

District Court of the United States. Eastern District of Louisiana.

In Admiralty.

HON. THEO. H. MOOALEB, JUDGE.

1. Where it was shown by the biU of lading and the testimony of the shippers that
a cargo of coffee was in good order when it left the port of Boston, and it was
proren to be in a damaged state when it reached the consignees in New Orleans,
the necessary conclusion must be that the damage was caused while it was on
board the ship.

2. The coffee having been reshipped in its damaged state to the owners in St. Louia
and subjected to an examination there, the report of the witnesses who made that
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examinatkjn may be relied oq in ascertsainlng the extent of the damage iii the

quality of the coffee, when it arrived at its ultimate destination ; and it may also

serve as a fair criterion in fixing the amount of damage it bad sustained when it

was received at this port.

L. Hunton, prootor for libelants.

Wolfe & SingUUm, raoctors for respondent.

McCaleb, J.—On the Sth of January, 1854, Clarke, Jones &
Co. of Boston, shipped from that port on board the ship Norman,

for and on account of the libelai:«ts, 200 bags of coffee, and con-

signed the same to Kennett, Dix k Co, of this city, by whom
they were forwarded to the libelants in St. Louis. The bill of

lading is in evidence and shows that the coffee was shipped at

Boston in good order and condition ; and this is fally corrobor-

ated by the testimony of those who had charge 'of the shipment

aad who were examined under a commission. The evidence

given by Clarke, seems to me so cigar and satisfactory, a^ to the

good condition of the coffee at the time pf shipment, that I can-

not doubt that the terms of the bill of lading present a true

statement, of not only the external appearance of the sacks, but

also of the actual condition of the coffee when it left the hands

of the shippers. The parties from whom the coffee was pur-

chased by Clarke, Jones & Co. for the libelants, also show, that it

was in perfect order wh^, they delivered it. The conclusion is,

therefore, irresistible that the damage sustained by the coffee,

was caused after it left the hands of the shippers and while it

w^s under the care and control of those who received it on bqard

of the Norman, and brought it to this port.

In arriving at a satisfactory conclusion as to the amount of

damage, the court hap no guide except the testimony of the

witnesses in this city and those who were examined under a

coDimission in St. Louis, The tes|;iE(ipny of the tetter may be

relied on in ascertaining the extent of the damage in the quality

of the coffee when it arrived at its ultimate destination, and it

must also serve as a feir criterion in determining the damage

sustfiined when the coffee was received in this port The causes

of the damage were clearly, in my judgment, the result of the
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fault of those who had charge of the ship ; and there is nothing

in the evidence which creates the slightest presumption that any

addiHiwftiinj'iry was sustained by the- qofife^ during the few d^ys

necessarily required to transport it a^ ^psfid 9f a steamboat from

this port to St. Louis. The original causes of the injury, may
have, during those few days, increasi^ the damage to sonie ejE-

tent, but this would,be too small tQ be taken into consideration,

when the fault of the carrier between Boston and New Orleans

has been so clearly established.

The depositions of Balle, Finnill and Christopher, surveyors

^nd appraisers in St, Louis, assess the danjages thus : 116 bags

damaged 25 per cent., that is $550, and 45 bags at 50 per cent.,

that is $420. Making the aggregate of damage in quality, amount

to $970.

The evidence of damage in quantity is not by any m^ns so

^tisfaetory. The witness Haines testifies that at the time the

coffee was received at the store of !^ewiettj Dix & Co., tsn

or twelve bags bad burst) and they had lost one-fifth of the

quantity. "Wm. R. Clarke, the shipper at Boston, says there

was 26,844 lbs. JQ the 200 bags ; which would give, say 134 lbs.

to each bag. Let us suppose, taking tbe smaller number men-
tioned by Haines, that there were ten bags bursted and fc^t

each of these bags contained originally 134 lbs., 1,340.

On these there was a loss in quantity of 1-5 . . 268
The coffee was worth in Boston 13 centg . . 13

$34.84
Add this $34.84 to the loss in quality . . . 970.00

$1,004.84
For this sum, which I consider the amount of damage feiriy

deducible from the evidence, I shall order judgment to be
entered in favor of libelants, with costs.

^OTE.—This case was taken by appeal to the Circuit Court of the United States,

aid the decree ofthe District Court afBrmed hy Justice CAia>Bi)Lii..7-.BMT0B.
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Ithacar B. Eames, Master of Ship Horatio v. Chables

Cavaeoo & Co., Eespondeals.

District Court of the United States. Eastern Bistri/st of Louisiana.

In Admiralty.

HON1 THEO. H. MOCALEB, JUDGE.

1. There are two Jdnda of contracts passing under the general name of charter

party, differing very widely from each other in their nature, then- provisions, and

in their legal effects. In one, the owner lets the use of the ship to freight, he

himself retaining the legal possession, and being liable to all the responsibilities of

owner. In the other, the vessel herself is let to hire and the charterer takes her

into his own possession, and has not only the use but the entire control of her.

He becomes the owner during the term of the contract.

2. Where the general owner retains the possession and command of the ship, and

contracts to carry the cargo on freight for the voyage, the charter party is eon-

sidered as a mere affreightment sounding in covenant ; and the freighter is not

clothed with the character or legal responsibility of ownership.

3. Where the master complies with the stipulation in the charter party which re-

quires the delivery of the cargo to the holders of the bills of lading as a condition

precedent to his receiving the freight, he loses his lien on the cargo j and his re-

course for compensation is against the consignees, as the representatives of the

charterers.

4. Independently of the charter party the ship is bound for the merchandise, and the

master is bound to transport and deliver the cargo according to the terms of the

bills of lading, and is responsible for any damage the cargo may have sustained.

5. The stipulation in the charter party which imposes upon the consignees of the

charterers, the duty of collecting the freight, makes it their duty necessarily to

ascertain the reasons why payment is withheld by the holders of the bills of

lading.

6. The general declarations of the owners of damaged goods, unaccompanied by any

specific statements of disinterested persons, showing the nature and extent ot

the damage, are entirely insufficient and will be rejected by the court,

Durant & Hornor, proctors for libelant.

H. D. Ogden, proctor for respondents.

McOaleb, J.—The libelant sues upon a contract of aflOreight-

ment by charter party to recover the amount of freight which is

stipulated to be paid in the instrument. The charter party is
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signed by the master of the ship Horatio, of the one part, and

M. Depas and E. Meric, merchants of Bordeaux, of the other part,

and is dated at Nantz on the 7th of March, 1853. The libelant

binds himself to put his vessel of 509 75-95 tons measurement at

the disposal of the charterers, to go round to Bordeaux as soon

as possible, and there receive on board within a specified time, a

full and complete cargo of lawful goods, not exceeding what the

vessel could stow and carry with safety, and also passengers to

be transported to New Orleans. He further binds himself,

whenever his vessel is laden and he has signed the bills of lading

and obtained his clearance, to make sail with the first fair wind

and proceed direct to the port of destination, where, after a faith-

ful delivery of the cargo to the bearer of the bills of lading, he

is to receive for freight in ready cash, without any discount, the

sum of $2,000. In consideration of this sum he lets the whole
capacity of the hold of his vessel and the between decks to the

charterers. He reserves only room enough between decks for

five water casks and ten barrels of provisions. A commission of

two and a half per cent, is stipulated to be paid by the master to

the charterers on the amount of the freight, and also a like com-
mission to the correspondents of the charterers at New Orleans.

Upon these correspondents is expressly imposed the duty of
collecting the freight. For the performance of the clauses and
conditions of the charter party, the contracting parties mutually
pledge the ship and cargo.

This action is instituted against the consignees or correspond-
ents of the charterers, who have duly accepted the charter party,
and thus bound themselves to collect the freight according to the
stipulations of the contract. They, however, resist the demand
of the Ubelant for the sum of -$616.04, being the balance due on
the sum of $2,000, upon the ground that the goods of various
holders of bills of lading, have in the aggregate been damaged
to that amoudt on the voyage from Bordeaux to this port.
There are two kinds of contracts passing under the general .

name of charter party, differing from each other very widely in
their nature, their j)rovisions, "and in their legal effects. In one,
the owner lets the use of the ship to freight, he himself retaining
the legal possession, and being liable to all the responsibilities
Vol. I. 34
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of owner. The taaStfir' is Ms agent, and the raarinera are in his

employment, and he is anawerahlei ft* their coaduet. The ehair-

terer obtains no right of control ovelr thd vessel, bu« the owner

is in fact, in contemplation of ktv, the c^trief of Whatever goods

are conveyed in the ship. The chstrter pstttjr is ai mere Covenant

for the conveyance of the merchandfee, or the perfemasee of the

Service, which is stipulated in it. In the dther Mad of contract

by charter party, the vessel is herself let to hire, and the- ch^-

terer takes her into his own possesBioni It is a Cotitract for the

lease of the vessel. The owner pArtS with possession and the

right of possession, and the hirer hais not only the use bnt the

entire control of the vessel herself He beeom^ the owner dur-

ing the term of the eontracfc He ajvpointa the^ master and mar-

iners, and is responsible for their acts. If goods' are taken on

freight, the freight is due to him ; and if by barratry or ©fljer

misconduct o£ the master or crew, the shippers suffer a loss, be

must answer for it. Ware's Rep. 149, 156 ; 1 Samnei', 551.

From these general principles regulating the two kinds of eon-

tracts of affreightment by charter parfgr^ it foilofws that a person

may be owner for the voyage, who, b^ contract with the general

Owner, hires the ship for the voyage; and; has the exclusive pos-

session, command and navigation of the ship. But where the

general owner retains the possession, Gomtaa&d and navigation

of the ship, and contradts to carry the cai^ on freight for the

voyage, the charter party is considered as a mere affreightment

sounding in covenant ; and the freighter is not clothed with the

aharacter or legal responsibility of oWftersMp*

The distinction here drawn, is' in stricl aecordanGe with the

decisions of the American eOnfts, as wiE be seen by refereno*

f the case Of Eooc V. &oV6^man, 1 Cranoh, 214, and to that of

Manscardier v. The CkesajpmkH Insurance GompAiiyj 8 CranGh, 39.

The language of Lord Tentebden In moving for the affirmance

of the judgment of the exchequer ehaoiber in the' case of OalPSn,

V. Newherty^ 6 Bligh, 189, tfould lead to the conelu^on, ik&i the

princfiples of law applicable to this sttbject^ are differen% un-

derstood in England fro*!' what tbey aJe in this country. But

the decisions of the Supreme Court of the United States must

necessarily control my own judgment. And looking to thbse
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decisions, I have no hesitation in sajing that hy the terms of the

charter party now under consideration the general owner was

the owner for the voyage. Through, his agent, the master, he

retained the possession, command and navigation of the ship,

and contracted to carry the cargo on freight for the vejage. The

charter party is therefore to be- considered, as a mere aflfrfeight-

ment sounding, in covenant ; and the freighter is in no just or

legal sense clothed with the character or reaponsibiUty of owner-

Having then ascertained the true- poation occupied by the

p&rties under the stijpulations of the charter party,- we will now
j)roceed to determine their rights- in the present suit, and it is

evident that this can only be done by a- consideration of all tlie

terms of the instrumsat taken together.

The libelant ha-s sought his remedy for the enforcement of his

rights in the only mode which has been fairly reserved for him

under the contract.
. By his' compliance with the obligation im-

posed upon him to deliver the cargo to- the holders of the bills

of kding, as a condition precedent to his receiving the freight,

he has lost- his lien on the cargo ;, and his recourse for compen-
sation is clearly against the consignees as the repr6sentatives of

the (iharterers. The mutual pledge of the ship and cargo for tlie

feithful perfonnance of the contract, contained in one of the

clauses of the instrument,. does. not alter the case. Such apledge
is but the affirmation of the general principle of the maritime
l&w that the ship is pledged to the merchandise, and the mer-
chandise to the ship, for the contract of shipping ; and would
TindoubtedfLy have the effect of preserving the lien on the cargo
in the absence of any inconsistent stipulation,, which may be
fairly construed into waiver of' the lien. Lord Tenteeden, in his

- Treatise on Shipping,, has deduced from the cases this general re-
sult

;
the right of lien for freight does not absolutely depend on

any covenant; ta pay freight, on. delivery of the cargo, but it

may exist if it appears that the payment is to be made in cash
or bills, before or at the delivery of the cargo ; or even if it does
nota;ppear that the deUvery of the cargo is to precede such payment.
The correctness of this principle is also recognized by Mr. Jus-
tdcs Stoby, in the case of Th^.Mo&ner Volunteer and Cargo, 1
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Sumner, 571. In the present case we have seen that it is ex-

pressly stipulated in the charter party thait the freight is to be

paid after the delivery of the cargo to the holders of the bills of

lading. It was in accordance with the stipulation that the de-

livery toolsf place, and a part payment of the freight, to the

amount of $1,383.96, was made by the consignees. They re-

fuse to pay the balance claimed in the libel, for the reason al-

ready stated ; and the question is, are they justified, under all

the circumstances of the case, in longer withholding it ?

Independently of the charter party, the ship was bound for

the merchandise, and the master was bound to transport and de-

liver the cargo according to the terms of the bills of lading. He
is responsible for any damage the cargo may have sustained.

13ut the stipulation in the charter party which imposed upon the

respondents, as consignees of the charterers, the duty of collect-

ing the freight, made it their duty, necessarily, to ascertain the

reasons why payment was withheld by the holders of the biUa

of lading. It became their duty to ascertain, within a reasona-

ble time, in some satisfactory mode, the nature and extent of the

damage alleged to have been sustained by the cargo. It was

for them to cause examinations to be made by disinterested per-

sons capable of estimating the amount of the damage ; and thus

furnish the court the requisite evidence to guide its judgment.

Except in reference to the damage sustained by that jportion of

the cargo consigned to "W. F. Vredenburgh & Co., no legal or

satisfactory evidence has been introduced. The general decla-

rations of the owners of the damaged goods, unaccompanied by

any specific statements of disinterested persons, showing the

nature and extent of the damage, are entirely insufficient, and

must be rejected by the court.

The libelant has placed himself in a position to entitle him to

the equitable consideration of a court of admiralty. It is in evi-

dence that while urging upon the respondents his right to be

paid the amount of freight stipulated by the charter party, he at

the same time tendered them a bond, with suflicient security, to

hold them harniless against the claims of the holders of the bills

of lading, for the alleged amount of damages sustained on the

different consignments. This offer of security was refused by
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the respondents, and the libelant has been compelled to resort

to these proceedings for the assertion of his legal rights.

I shall order that a decree be entered in his favor for what-

ever balance may be due him, after deducting the amount of

damage sustained by that portion of the cargo consigned to

Vredenburgh & Co,, and also the commissions stipulated in the

charter party, to be paid by him to the respondents, as con-

signees of the charterers. I shall further decree that the costs of

this suit be paid by the respondents.

K J~/Lt^v^^'^^lrit^'l' ^?yi

Geoege W. Bone, Salvor Libelants. The Steamer Norma
Eespondent.

District Court of the United States. Eastern District of Louisiana.

In Admiralty,

HON. THEO. H. MOCALEB, JUDGE.

1. That portion ofthe lat section of the act of Congreea regulating the fees and costs

of the clerks, marshals and attorneys of the circuit and district courts of the United
States, which provides that' " in case the debt or claun shall be settled by the
parties, without a sale of the property, the marshal shall be entitled to a commis-
sion of one percent, on the first five hundred dollars of the claim or decree, and
one-half of one per cent, on the excess over five hundred dollars," should not be
so TOnstnied as to give the marshal a right to exact said commission in a case
whfere the claim of the Ubelant has been settled before any claimant of the prop-
erty Ubeled appears in court.

2. The law did not intend to confer a gratuity upon the marshal j it contemplated the
presence of both the parties litigant m court, and the whole progress of the htiga-
tiou short of the sale under the final decree; or, the possession of the property
by the marahal, and the usual prooeedmgs under an interlocutory order of sale
without the sale itself

'

Wm. Cornelius, for the United States marshal

G. B. Duncan, for the libelant

McCalbb, J.-The claim for salvage compensation in this
case has been settled without a sale of the property libeled, and
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before any claimant tliereof appeareS in court. A rule has iDeen

taken on behalf of the United States mar^al, upon the libelant,

to show cause' why a commission of one per cent, on the first

$500 of said, claim, and one-half of one per cent, on the residue

thereof, should not be paid to him ('the tTnited States marshal),

in conformity to the act of Congress, approved February 26^',

1853, entitled "An act to regukte the fees and costs to be allowed

clerks, marshals and attorneys of the circuit and district court^

of the United States, and for other purposes." The provision

of the 1st section, upon which his claim for commissions ia

founded, is as follows :
'^ F©f serviHg an -attachment in rem or a

libel in admiralty, two dollars; and the necessary expenses of

keeping boats, vessel^ Cfr pther property, attached or H^el^d in

admiralty, not exceeding two dollars and fifty cents per day

;

and in case the debt or claim shall be settled by the parties

vfitlysut a sale of the property, the mairahal shall be entitled to

a commission of one per Qeat on the first five hundred dollars

of the claim or decree, and one-half of one per cent on the ex-

cess over five hundred dollars : provided, that in case the value
of the prqpe^ty shall be le§s than ^lip claim, then, and in sach
case, such commission shall be a^w^i mlj on the aKFSi8.ed
value thereof."

It is admitted that the marshal has received his fees fi)r serv-

ing the usual process upon the property, and for thq custody
thereof. For seryicps actuajly jendered, tli^eforg, he has been
duly compensated

j and the question now to be determined is,

can he, in conformity to the provisions of the act referred to, be
paid a commission on the amount of the libelant's claim ? If
he can, u^on the grounds contei;dej(|, for by M? cpunspl, th^Q it

nui^t be given ^q him as, % mere gmt»ity. Js the law to. EBoeive
such a construction as would be positively unjust in prinei^e,
and render it oppressive in its operation upon suitors, \yho q^im
the aid of the court in the assertion of their rights? The lan-
guage of the law is certainly not free from difficulty. But it can
hardly be supposed that the law'givel-'intended that an' officer of
the court should be gratuitously compensated at the expense of
alitig^ant. In this case it is not pi-etended that any services
have been rendered, to entitle him to be paid the commission
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demanded. The law, I think, contemplated the presence of

both the parties litigant in court, and jlhe whole progress of the

litigation short of the sale under the final decree ; or it contem-

plated the possession of the proji^rty by the marshal, and the

usual proceedings by advertisement, &c., under an interlocutory

order of sale without the sale itself. It intended to provide an

adequate compensation to the marshal for the trouble and re-

sponsibility he assumes up to the moment of sale, and to put it

out of the power of litigants to deprive bim of such compensa-
tion for the trouble and responsibility thus assumed, by a com-
promise or settlement before a sale imder a final decree, or a sale

under an interlocutory order of court. This, in my judgment, is

the only fair and rational interpjetftio^ tQ Ipe given tQ the pro-

vision of the act of Congress referred to.

It is therefore ordered that the rule be discharged.
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The United States, on Information of Thomas Chilvkes v.

The Steamboat Ottawa, Geo. B. Eussel, Claimant.

District Court of the United Slates. District of Michigan, In
Admiralty.

HON. ROSS WILKINS, JUDGE.

1. The 4:2d section of the act of Congress passed August 30th, 1862, entitled "An
act to amend an act, entitled 'An act to provide for the better security of the lives

of passengers on board of vessels propelled in whole or in part by steam ' (passed

July 7th, 1838), and for other purposes," cannot be so construed as to exclude

boats or vessels ordinarily used as ferry or tug boats.

2. Where a steamboat, built for a ferry boat, used in her daily employment as such,

and occasionally as a tug boat, was employed one day in making several trips

from Detroit to Hamtramck, three miles distant, carrying passengers to the grounds

of the state Mr ; SelM, that such use did not change the ordinary character of

the boat, or take her from the exception of the statute, or make her liable to the

penalties of the act.

Levi Bishop, for libelants.

Walker & Bussel for respondent.

536
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WiLKiNS, J.—This is a libel and information Sled by the dis-

trict attorney of the United States, on the complaint and infor-

mation of one Thomas Ohilvers, a resident of said district, in

order to recover from the steamer Ottawa the penalty, by the

second section of the act of Congress of 1838, imposed on steam-

boats propelled in whole or in part by steam^ transporting mer-

chandise or passengers upon the navigable waters of the. United

States, without first having obtained a license under the pro-

visions of the law, requiring the inspection of boilers and

machinery.

The first section of the act of 1852, amendatory of the act of

1838, provided that no such license should be granted by any

collector, unless upon satisfiictory evidence that all the provisions

of the law were complied with, excepting, however, from its

penal application, all pteamers used as ferry boats, tug boat%
towing boats and steamers under 150 tons burden, and used in

whole or in part in the navigation of canals.

By the libel, the court is informed, that on the 1st of October,

1856, the steamer Ottawa, owned by George B. Russel, was em-
ployed in the transportation of passengers on the Detroit river,

between this city and the adjacent township of Hamtramck,
without having been inspected or licensed pursuant to law.

To this allegation the respondent avers, that the steamer Ottawa
was built and used as a ferry boat and tug boat, and was enrolled
and licensed as such, and as such was engaged on the day spe-
cified, and was always so used before and since : and that on the'
said day she made her regular trips as a ferry boat between De-
troit and the town of Windsor, Canada West.
The language of the exception contained in the forty-second

section of the act of 1852, is very explicit ; and taken in con-
nection with the obvious design of the law, which was " the better
security of the lives of passengers on board of vessels running
on voyages between distant ports," cannot be so construed as to
exclude boats or vessels ordinarily used as ferry or tug boats
In this case there, was evidence that the municipal authority

leased to the respondent the landing and wharf at the foot of
Woodward avenue, to be used as a ferry landing*: that he was
the propnetor of a number of boate, used by him for the pur-
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poses of a ferry boat between tMs place and Windsor: and tliat

this boat was buUt as a ferry boat, used as sudh, was daily em»

ployed in this ferry line, and oceasionally as a tug boat. There

is no proof "that she was ever used as a passenger steamer, run-

ning between distant ports with either freight or passengers.

0<n the day alleged in the libel, there being a state f^ir in the

township of Hamtramck, she was employed in several trips ia

conveying visitors from the city to the fair ground, and it is con-

tended by the libelant, that tiies? occasional trips changed her

ordinary character as a ferry boat and took her out of the exr

oeption of the statute. I think otherwise. The exception is

npt confined to vessels' licensed as ferry boats. Ferry license and

ferry usage are two different terms. The one applies to the priv-

ilege, the other to tl^e vessel ; and *he legislature evidently had

in view the inspection of vessels constructed for voyages or trips

of more than an hour's duration, and with the usual accommo-

dations of state rooms and dormitories as passenger boats. The

one class of steamers is more eacposed to peril than the other,

and to afford security to life was the objcest of the penalty im-

posed, while the exoeptian cannot be eonsidered as embracing

anly licensed ferries.

"Whether this boat was engaged at the time as a ferry boat,

in (running between this place and Hamtramck, is not deemed

material ; or, whether there was a regular license or not. There

being evidence that she was built as a ferry boat, and that such

was her daily occupation, is considered as bringing her within

the spirit and letter of the statutory exception.

libel dismissed.
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Thomas MiiiLiGAN v. The Peopblleb B. P. Bbucb.

District (hurt of the United States, Disiriot of Michigan. In

HON. BOSS WILKETS, JUDGE.

1. The act ol JvHy 80, 1T:90, foT the goTenuDeot and ^epilation of Beain^n in ^^
merBhsmt-Bervifie, providing that jfan agreemeBt ia. .writing be not ma^e, ^c.^ irit}^

geainen, t^e; s|iaU b?. entitled tq t^e higjiest rate of wages that shall have bee^

paid for a similar voyage within three months preceding thp shipjiiug, does not

apply to seamen upon tug boats.

2. "Wiere a seaman was proved to have sewed the yejir prejdaus for a particuter

rate of wages, .and shippM with no e^e^d rate; ffel4, that ii^ the ^I^spnoe qf con-

trary proo^ the last year's w^gas woj^d be ^resijmed jagi^t, a^d .taken, as the

measure of wages for the present.

3. A book of original entries, kept by the captain of the propeller, who was also

part owner, is inadmissible to prove cash payments, there being no other proof of

these payments.

Jemmif & Siix^ isi Hb^la^t

TomU, MuniS Meuihr,r^i, fe>r TOspood^ts,

WiLKiNS, J.—libel % sj^nerls wage^ as epgineer of %
propeller, employed as a tug boa* fr^jBi the, ffliputb. qf t))§ Mv^
Detroit to Port BJurou,

The libelaat claims at ^e.ratp of $7Q per i^oiith, the h%hest
rate of wages giivea to, engineeis.

The answer does not deny that he was employed as engineer,
but alleges his iaceaepeteiiifiy to %c% in, tfeat, P^paqity, and th#, in
consequence of his incapacity and ignorance the propeller gi^-.

fered great dama^, which, aa ^ pepuni^y :lp§s, Cftyers ^pje ^^
the wages to whicvh he w.QVkld fee ^.l^fted,.

The libelant, a,lleges th?.t he was ^mplaye^ as epgiiaeer, at hq
particular rate of wa^eg, and ^^t, as qo agreement was ipa^e ii^

writing, he is entitled, by the i^t of 4,790, tf> the highest i^^ge^
paid for such serippes.
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The law cited does not apply to this case, the propeller not

being engaged in foreign commerce.

The libelant has attached to his bill an account stated, claim-

ing $70 per month, for six months and twenty-eight days, and

giving credit for sundry payments, amounting, in all, to $68,

specifically enumerated, item by item.

The answer Responds that the claimant is ignorant of the actual

time the said libelant worked, and leaves him to the proof of

the same. The proofs are, that the libelant went on board of

the propeller on the 10th of February last, and left on the 28th

of August ; and that the vfessel commenced running on the 1st

of May : that he was engaged about forty-seven days in Feb-

ruary and March in fitting up the engine and preparing it for

use in the approaching season : that he had served the previous

season as engineer, and was continued in that capacity, and that

he had got the last year the sum of $45 per month.

The court will allow now no more than that sum, and will

allow him at that rate from the 10th of February, the period

fixed by the witness Donevan as the time when he commenced

his labor as engineer. He was acting in that relation when he

was thus employed, and in the absence of satisfactory proof to

the contrary, or that he was working by the day, the court must

allow the usual wages per month, which he received the seasons

previous. A book has been introduced in evidence, as a book

of original entries, kept by the captain, showing that the libel-

ant commerced " fitting out " on the 7th of February, and that

the boat commenced running on the 1st of May.

This book exhibits certain cash payments made by the cap-

tain, who is part owner of the vessel, which are not admitted by

the libelant.

These charges are inadmissible, there being no other proof of

these payments.

To admit such evidence as conclusive against the mariner

would subject seamen to great injustice. There is no necessity

existing why the old rule should be modified in this respect.

Cash payments should be accompanied by corresponding re-

ceipts ;
and where a seaman cannot write, his mark should be

taken in the presence of the witness. To adjudge otherwise,
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would make the party interested competent proof of payment.

Moreover, in this case the entries are not of such a character as

to entitle them to implicit credit. The libel specifically set forth

the payments made,- and the answer should as specifically have

denied the exhibit, and directed attention to the other payments

if they actually existed. Otherwise, we are called upon to re-

ject the positive oath of the libelant, and admit the statement of

the respondent without oath.

The court, therefore, decree that the libelant shall be paid for

six months and twenty-eight days, at the rate of $45 per month,

amounting to $308.48. Deducting therefrom the payments
which he has admitted in his libel, of $68, with the $16 admit-

ted on .trial tq Mr. Towle, making in all a credit of $84, and
adjudicating the balance at $222.48. The, cash paid by Mr.
Carey- was neither proved or admitted.

.

As to the tender alleged, the court is of opinion that ho legal

tender was proved
; $45 per month was offered to the proctor,

but leaving the time still a subject of controversy. A posi-

tive sum, covering the whole controversy, should have been
offered.

Decree for $222.48, with costs.

Geoege B. Eussel v. The Brig Empiee State.

District Court of the United States. District of Michigan. In
Admiralty.

HON. BOSS WILKIlSrS, JUDGE.

1. Whatever authority the city of Detroit, as a corporation, possessed over the prem-
ises m question, to dispose of or lease them, must be derived from the statutes
of the United States.

2. The "town of Detroit" was laid out into lota and streets, and public squares, &c
under the act of Congress ofApril 21, 1806, by the governor and judges; and on the
21th of AprU, 1807, they fully discharged their trust, and thus was Woodward
avenue made a pubUo highway, to the water's edge of Detroit river
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3. By the aet of 1842, "tke lands'" thus divided and remaining unappropriated

under the act of 1806, were vested In the mayor, recorder Snd aldermen of the city

oT Detroit, to be disposed of by thein, in their discrfetion.

4 The city obtained no title Whatever to the Soil of the streets, the fee of which

eohtinues iii the original dedicater, unless the purchaser ofthe lots bounded thereby

be considered as having- the fee, under their respective grants, and therefore can-

not occupy them,, or give authority for others to do so.

6. Neither the governor and judges; as the old land board, nor their successors, the

dfty authorities, as the new land board; have now any power, beyond that of the

regvlalion of the streets and pubhc squares ; and this 6oew not include the right

td sell; or lease,- or exercise any act of ownership.

6. The city authorities may erect wharves at the termini of their streets, suitable

for landing, but by so doing such erections become free to the public, as exten-

sions of the streets, and the city has ho authority to exact toU &r ingress or

egress.

'ii The intention of Gongress has been clearly manifested by the aet of 18th of May,

1796) to ordain all rivers actually navigable, as common law rivers, whether or

not the tide ebbs and flows.

8. Wharves or docks must be cdhslructed so as not td impair, but to facilitate fliSvi-

gdtibn ancf cominBtce, and as such be' open to the landing of aJl—the moorage of

all vessels, without " iaaj impost or daiy.''

9. Wh^n a highway upon the land, and another upon the water, adjoin, the right

of passage from one to the other is free to aU. Fowler v. MoU, 19 Barb. 204

10. A lease, giving the fessee " the sole and exclusive right to use the' public wharf

for his ferry boat," does not authorize the collection of toll for wharfage.

Walkers & Jiiissel, for Ubelants.

J. M. Howard and Towle, Hunt & Newberry, for re-

spondent.[1]

George B. Russel, the libelant, was tlie lessee, from the city

ef Detroit, of the -^rharf at thef foot of Woodward avenue^ one of

the principal streets of the city.

When the city was originally laid out, under authority of

Congress, Woodwa»d aivenue was laid out and platted to the

Detroit river. It has subsequently been extended by filling up,

[1] This case, and the succeeding case of George B. Russel v. The Asa R Swift,

were,, by consent of counsel, tried and argued together, and but one argument made.

They were decided, however, upon different grounds, and a separate opinion ren-

dered by the court..

—

Editor.
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and tke erectioa of a wharf^ some 300 or 400 feet into tlie riyer,

frhich wharf ia the one in question.

The Empire State,- a large vessel used in navigating the lakes,

while lying at the dock immediately below Woodward avenue,

lapped on to the stf^t, whiie' engaged in unloading her cargo,.

*Eussel then brings hisadtioh fcir whaiffaige.

A. Mussel for libelad^.

The right to build wharves! in mj maMvter^ so as not to im-

pede navigation, is disputed bj* ho authoasTty of the civil or com-

mon law. There is a distinction between the right to approach

the shore where the river is in a wild State, and the harbor of a

croTvded city. Institutes of JiMinian^ lib. 2, tit.' I, 1 and 4 ; Di-

gest I, 8, 6; BttgoU v. Orr, 2 Bog. & Pul. See also 3 Eent,^^417,

n. 6, 413, an^ BbanMl v. CatteraM, 5 R & Aid. 268.

By the common law navigable waters were those affected by

the tide; and iniiavigable were tideless, although- they were pub-

lic rivers, and actually navigable. 3 Eentj vM supra ; Ang. on

Water Courses, § 596^. et seq,

Oa navigable rivers the aidjoiining ftfoprietors to'ok to the

e(%g ; on innavigable, to the e'eintre @i the stream. Moward v.

Ingersoll, 13 How.; Berry v. Uari^yS Greenl. 2ft9 ; Spring v.

Mussseti, 7 do. 273 ; Spring v. Semey, 8 do. 138- ; Wadaworth v.

Smith, 2 Fairf. 278 ; Qlaremmi v. Cto-towy 2 do;. 369, 8 Foster,

198 ; Slate v. Canterbury, 3 N. H. 34, 9 do. 461 ; Lunt- v. Sal-

landj 14 Mass. 147; do. m&f 431 ;. 20 Piek. 186; 2 Conn. N. S.

481 ; 9 do. 138 ; 7 do. 186 ; 8 do. 231 ; Ms parte Jennings, 6 Cow.
and note ; Palmer v. Mulligan, 3 Caines ; Hooper v. Jennings,

201, 91 ; 17 Johns.. 20 ; 26 Wend. 408 ; 5 Cow. 216 ; 11 Ohio, 311,

138 ; 30 Ohio, 496 ;. 16do. 540 ; 1 Randolph (Va.) 417 ; 3 do. 33

;

4 Call, 411 ; 3 Blackf. 193 ;, b H. & Johnson (Md.) 195 ; 5 Scam.
500 ; 2 Swan ; 1 Iredell,, 395 ; TaylcJr-'s Eep. 196 ; 6 Martin, 119

;

Moore v. Sanhom, 2 Mich,; 2 Port. (Ala.) 436 ; 1 McC. 580 ;, 2
Binn. 475.

But the definition of the term navigable has been altered to

conform to the fact. Carson v. Blazer, 2 Binney ; 2 Swan 9 •

La Phisanca Harbor G&. v. i&w©^, Walker's Chy. R. • Mom-e v.
Sanbdrn; 2 Mieb, Ei; Bowmm v. Ifafeow, 2 McLean.
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By the common law, the riparian prbprietor upon navigable

waters' has the right of erecting wharves, and controlling the

access to the river. 2 McLean, 382 ; Blundell v. Catterall, uhi

supra; Ang. on W. Courses, § 55; Morgan v. Beading, 3 S. &

M..-, Ball V. Hohart, 3 Term R.; 7 Conn. 186; 2 Ohio, 807; 11

ibid, 138 ; 2 do. 403 ; 1 Yates, 167 ; 9 S. & R. 26.

The governor and judges so supposed. See their report to

Congress. State Papers, Yol. V, 1831. The United States

passed a law laying a wharf in Detroit. Stat, at L. Vol. IV, 55.

The legislature of Michigan likewise. See Session Laws of

1855, 291.

The ordinance of 1787 was in the nature of a treaty, and was

simply declaratory. Ang. on W. C. § 556 ; Kent, 427 ; Strader

V. Graham, 10 How.; Ckil. Ins. Co. y. Ourtenitis, 6 McLean;

lirre Haute Bridge Case, same vol.; Harbor Go. v. Monroe,

Walker's Chy. E. ; 3 Ohio, 495 ; 5 Ohio, 410.

The next question as to the street is, has it been dedicated.

Prima facie the fee to the centre of the street is in the adjacent

proprietor, subject to the public easement. Livingston v. The

Mayor ofNew York, 8 Wend, and cases cited ; 20 Wend. 96; 7

Conn. 48 ; Pittsburgh Case, 6. Peters, 498 ; 3 Watts, 219 ; 9 S.

& Eawle, 296 ; 1 Yates, 167.

Highways on land and water are not subject to the same prin-

ciples of law, nor have they the same incidents. Ball v. Hobart,

5T. E.

Dedication is not predicable of landing places. See 20 Wend.

133, 131. Affirmed on error ; 22 Wend. ; Pearsall v. Post, 8 B.

Monroe (Ky.) Eep.

Granting, for the sake of argument, that the street has been

dedicated, then the city has the power of regulating. As to

extent of this power, see Kennedy v. Jones, 11 Ala. ; RowarHs

Ex's, 8 B. Monroe, 232- 7 Conn. 293 ; 5 Gill & John. ; over-

ruling the wharf case- in 3 Bland Chy. Bugan v. The City of

Baltimore. See Eev. Charter of the city of Detroit, pp. 24, 30, 68.

J. 8. Newberry, for respondent.,

I. The entire right of soil in the bed of the Detroit river is in

the government or the public, or it has been dedicated to the
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public, either o/ wHcli precludes it from being exclusively ap-

propriated by any private person or corporation.

The ordinance of 17.87 fully dedicates the Petroit river to the

public. It is a great natural highway, and carries with it aU

the incidents and appurtenances of a highway. 7 Greenleaf, 275,

290 ; Spring v. Bussel, 5 Shepley, 269.

The common law rule, that the riparian proprietor of rivers

where the tide does not ebb and flow, owns the bed of the river ad

filum aquoe, has in no state been applied to rivers forming national

boundaries. See 17 Wend. 597 ; 12 Barb. 201 ; 19 Barb. 490. The
whole theory of navigable rivers, thus defined, arose in England,

where, as a matter offact, the ebb and flow of the tide was the

criterion of navigfMUty. The most enlightened jurists of this

country have refused to apply to our vast rivers and inland seas

the puny distinctions and doctrines which have been applied to

their insignificant rivers. In New York, see 17 Wend. 597, 598,

599 ; 12 Barb. 2G1, 206; 19_Barb.. 490. In Pennsylvania, see 2
Binney, 475, 483, 484; 14 Serg. & E. 71 ; Zimmerman v. Umo^
Canal Co., I Watts & Serg. 351 ; Phil. v. Trenton B. R, 6 Whart.
44; Bailey V. Phil. W.and Baltimore B.B. Co., 4 Harrington, 389;
Ball V. Slack, 2 Whart. 539 ; Bacon v. Arffiur, 4 Whart. 439,
In Alabama; Bulloch v. Wilson, 2 Porter, 436, 448; Mayor of
Mobile V. Mlava, 9 Porter, 577. In So^th Carolina; JEkecutors

ofCatesv. Washington, IMcCoid, 580. In Virginia; Bone v. Rich-
ards, 4 Call. In Tennessee; 3 Yerg. 387; 2 Swan, 9. In
North Carolina; Ingraham y. . Thnecfdgill, 3 Dev. 59 (1831);
ColUns V. Bemherg, 3 Iredell, 277. In Michigan ; La PlaisaJe
Bay Co. V. City of Monroe, Walk.iChy. R. 155; 2 McLean, 376;
Pollard V. Bagm,Z How. U. S. Rep. 212, 229.

II. Granting that the adjacent owners have the fee of the bed
ofthe river, then the public have the right to the free and un-
obstructed navigation of the river, in its entire breadth, as a
highway. Hart v. Mayor of Many, 9 Wend. 584; citing 6
last, 427, and 3 Camp. 226, 229 ; same case, 3 Paige 213 217 •

Ba^on V. City of Boston, 3 Cush. 174; 1 Gush. 443 ; 7 Wend
291; 1 John, 509; 16 Pick. 175; 13 Mass. 115, 118 There"
fore, docks built out to seventeen feet water are an encroach
ment.

Vol. II. 35
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III. All our great rivers are subject to tlie easement of navi-

gation, which includes the right to moor and land at the bank,

when necessary. Hanson v. Oity Coun. ofLa Fayette, 18 Louisi-

ana, 295, 305 ; Trustees of Nachitoches v. (he, 7 Martin (K S.),

433 ; 0'Fallen v. Daggett, 4 Missouri, 843, 845 ; 3, Smedes &

Marshall, 366, 408 ; 1 Camp. 517, note ; 3 Scammon, 521 ; 13

Wend. 371 ; Brown v. Chadhoume, 81 Maine, 9, 24 ; Stvart v.

Ciarh, 3 Yerg. 307; 2 Swan, 9.

IV. Wharves may be built between high and low water, but no

case can be found where they are allowed to go further, and a

fee charged for the use of such erection, without express grant.

East Haven v. Hemingway^ 7 Conn. 186 ; 9 Conn. 38 ; 5 Pick.

492, 493, 494; 3 K H. 324 ; Arnold v. Mundy, 1 Halstead, (New

Jersey,) 1, and see pp. 67 and 76 ; 2 Zab., 441 (N. J.) ; Gnnter

V. Geary, 1 California, 463, 469 ; The Wharf Case, 8 Bland, 373,

374. See also pp. 380, 382 ; 20 Pick. 186 ; 11 Ohio, 138.

V. A ferry or a wharf, &c., &c., with a right to take tolls,

cannot be established by a private individual, but only by the

sovereign power. 1 Yates, 167 ; 9 S. & R. 26 ; 3 Watts, 219
;

8 Watts, 454, cited by libelants, were, every one, cases where

the ferry was established by an act of the assembly. 31 Maine,

21 ; 2 Conn. 481 ; 8 Watts, 484; 10 Yerg. 280; 6 Yerg, 108;

1 Nott & McCord, 387 ; 13 Illinois, 27 ; 8 Missouri, 470 ; 3

Scammon, 53 ; 8 Greenleaf, 365. The last four cases seem to

hold that a person cannot land a ferry on his own land without

consent of the state or grant. 3 Bland, 380, 382 ; 3 Paige, 313

;

9 Ohio, 165, 167.

VI. A ferryman has a right to land at a public highway. 2

Rob. (Vir.) 209, 214; 1 Blackf. 43 ; 3 Bland, 375; 6 Shep. 433

(18 Maine) ; 19 Barb. Sup. Ct. R. 204, 220. Holding, also, that it is

a public common right to pass from a highway on land to a

highway on water, when they adjoin.

VII. The common council of Detroit has no power to grant

the exclusive use of the highways, streets, &c., of said city, to

any individual. The People v. Carpenter, 1 Mich. R. 278.

In the case of Bussel v. The A. R. Swift, the two following

additional points are taken

:

I. By the general maritime law there is no lien created for
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supplies, materials, &o., or indeed for anything upon a domestic

vessel.

There is but one case where the admiralty courts have juris-

diction over domestic vessels; and th^t is by Rule 12 of the

Supreme Court, which provided that, when the local law gives

the material man a lien he may proceed in admiralty against

domestic vessels. Conk. Ad.' pp. 56, 61 ; Peyroux v. Howard, 7

Peters, 324; 4 "Wheat. 438; The Bobert Fulton, 1 Paine, 620;

A New Brig, Gilpin, 473.

II. The lien of the wharfinger is a common law lien, depend-

ing upon possession, and rtot enforceable if the possession has,

been parted with. 1 Pet. Ad. 223, 228 ; Gilpin, 101, 2 Gal. 483.

The brief of the Eon. J. M, Howard was not furnished the

reporter.

WiLKiKS, J.—Libel for wharfage, setting forth that the libel-

ant is the lessee, from the city of Detroit, of a wharf situated at
the foot of Woodward avenue, and extending beyond the term-
inus of the said avenue, into the River Detroit.

The answer denies the authority of the city to execute such
lease, and avers "that Woodward avenue as originally laid out
by the governor and judges of the territory of Michigan, was
dedicated to the public as a street and highway extending to the
water's edge of the River Detroit, and was from the time of such
dedication ever used as a public highway, and that the extension
of the said street towards the centre of the river, has also ever
been used."

This denial and averment presents the main issue, to which
the court will solely direct its attention, considering the other
points presented as of minor importance.

The answers of the libelant to the 3d,"5th and 6th interroga-
tories propounded by the respondents, admits that the wharf is
held by hmi as an exclusive postoion, under a conveyance from
the city corporation; that timt portion of the said Woodward
avenue which lies between the original margin of the river, and
the wharf leased, has been used a. a public street for the space
of more than twenty years, and that, during that time the ter-
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minus of the said avenue, as used hy the-puhlie, extended to tlie

water's edge of the river ; and that the said wharf is " practieiQy

an extension of the said avenue."

Satisfactory proof has been exhibited to the same effect ; and

that, for more than twenty-four years, "Woodward avenue was

always open to the river, and to the uninterrupted egress and

regress of the inhabitants of both sides, and the unmolested

arrival and departure of vessels.

In September, 1832, large steamers landed there their passeii'-

gers and discharged there their freight. The lease from the eity

was executed on the 1st of May, 1856.

For the coiasideration of $350 it conveys to the libelant and

his assigns for the term of one year " the sole and eocclusive right

to enter upon and use the said wharf at the foot -of Woodward

avenue," fbr the purpose of mooring his vessels and receiving

and landing passengers and freight therefrom, as a ferry between

Detroit and the neighboring province of Canada West, " and

entitling him to use the same against all boats and vess^s other

than his own, engaged in any other employment whatsoever,

and which may in any way obstruct or interfere in his use of

the said wharf as a ferry landing."

Two questions of considerable interest are embraced in the

issue. 1st. The authority of the city corporatbn to make the

lease on which the libelant relies, and 2d, The extent of the

privilege conferred.

I. Whatever authority the city of Detroit as a corporation,

possessed over the premises in question, to dispose of or lease

the same, must be derived from the statutes of the United States.

As a municipal government, it would have only power to

regulate, and could only occupy or vacate a public street or

highway, dedicated as such, ante-cedent to its existence as a cor-

poration. Neither can the city be deemed as possessing a

riparian right unless as proprietor of the fee.

The " town of Detroit " was laid out and platted into lots by

numbers, and into* streets and public squares by name, under

the provisions of the act of Congress of April 21st, 1806. The

governor and judges of the then territory of Michigan, were

authorized to lay out a town " including the whole of the old
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ttmn of Detroit," and ten tlioosand acres adjacent, and. " finallj

adjust ail claims to lots therein."

Stortly after tlie authority conferred; by this act, on the 27th

of April, 1807, the governor and judges, as the agents of the

government of the United States, discharged the trust committed

to them; and those portions of the soil dedicated as public

streets, became such for common use, and beyond the power of

resumption by the original proprietor, with whom alone the fee

eontinued. The dedicatory act of the agent was the act of the

principal ; the deed of the proprietor for the purposes expressed*

And thus "Woodward avenue was dedicated as a public highway

to the water's edge of the River Detroit.

By the act of 1842, " the lands " thus divided into lots, as by

the original plat, remaining unappropriated under the act of

1806, were vested in the. mayor, recorder and aldermen of the;

city of Detroit " to be disposed of by them at their discretion
;"

and the city was authorized to make deeds to purchasers, or

" other sufficient conveyances."

The sole object of this act, was to confer upon the city author-,

ities, the power which had been exercised by the old territorial

land board, and vest in the city the title to the lots remaining

unsold, &r purposes of improvement*

By the act of 1806, the power of the governor and judges was

limited to. the grant of lots as numbered in the plat of the town

which they were directed to " lay out," and no greater power

is given to the city by the act of 1842.

"To make deeds or other sufficient conveyances" of "the

la"nd remaining after satisfying all just claims, and the payment

©f expenses incurred," are terms in the last statute, not aug-

menting the power of the city beyond that of the governor and

judges, but expressly limiting the donation to the fee of the

lots remaining unappropriated. The city obtained no title what-

ever to the, soil of the streets, the fee of which continues in the

original dedicator, unless the purchasers of the lots bounded

thereby, may be considered as having the fee of the same under

liheir respective grant?,

There is no ambiguity in the terms of the grant. One specific

object is had in view. To grant the lands remaining unsold
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under the prior act to the city, to be applied to objects of public

improvement : evidently meaning that the proceeds' arising from

the sale of the unsold lots should be so applied.

The public streets remain as originally dedicated and no right

of possession is given, and there is no transfer of the fee in them

;

and, consequently the city cannot occupy them, except for pur-

poses of regulation, either by public buildings, for public use,

or give authority to others to do so. The character of the use

cannot vary the terms of the grant, or convey that which was

expressly withheld.

The public squares and streets thus dedicated, are beyond all

subsequent change to another purpose, and the corporation is as

much inhibited as the private citizen. Neither the governor and

judges, as the old land board had, nor their successors, the city

authorities as the new land board, have now any power beyond

that of regulation of the streets and public squares. In this is

exercised the functions of municipal government, but the power

to govern is not, nor does it include the right to sell, lease or

exercise over the same any act of ownership.

In the language of the Supreme Court of the state in the case

of The People v. Carpenter, " the common council of the city of

Detroit have no power to grant the exclusive use of any of the

streets to individuals." The exerci'se of such authority is injurious

to public and private rights, and contrary to the act of dedication.

Such rights are vested rights—the right of free passage over and

through the dedicated public street; and it is not competent,

even for the legislature of the state, much less for the common
council of the city, to pass any act or ordinance, which would in

any wise impair, restrict or defeat the right of way under the act

of dedication.

By the recorded plan of the city, confirmed and made of re-

cord in 1807, "Woodward avenue and most of the parallel streets

running at right angles with Jefferson avenue, terminated south

at the water's edge of the Eiver Detroit ; or, in other words, they

run to the river. Such was the declared intention of the dedi-

cator. To that extent they are common to all as highways.

Any building, therefore, whether public or private, whether a

court house, jail, city hall, market or wharf, erected upon-them,
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either by the corporation or others under their authority, and

defeating the main objects of dedication, would amount to an

obstruction, and as a public nuisance would be liable to be

abated.

Unquestionably, the city may improve, ornament and grade

for public convenience, either by enlargement or extension, the

public streets ; and with a view to public accommodation, erect

at their termini, in the river, suitable wharves or landings, but,

by so doing, such erections become free to the public, as exten-

sions of the streets, and the city has no authority, and can confer

none, to exact toll for egress or regress.

But these streets are not only the dedicated highways of the

city of Detroit, in which the city has no other power than

that of regulation, but as highways they have their declared

termini in connection with another public highway, national in

its character, common to all the inhabitants of the United States,

and, by treaty, free to the subjects of a foreign power.

The 4th article of the ordinance of 1787, in declaring the nav-

igable waters leading into the Mississippi and the St. Lawrence,

common highways and forever free, as well to the inhabitants of

the said territory as to the citizens of the United States, and all

the states, " without any tax, impost or duty," comprehends the

Eiver Detroit, and negates the right of the United States, or of

any state, or any subordinate power, by law or ordinance, to

exact any fee, charges or impost in its navigation. It is free to

^11 for the purposes of commerce and trade.

And the 9th section of the act of the 18th of May, 1796, is not

only declaratory of the same ; but in making a distinction' be-

tween the streams not, and those navigable, where the opposite

banks belong to different persons, and enacting that their beds

shall belong and be common to both, clearly manifests the in

tention of the law making power to ordain all rivers actually

navigable as common law rivers above the flow of the tide. But

the court does not consider this issue to involve the right of a

riparian proprietor. The city corporation is not such, and the

river being a national public highway, the city authorities cannot

appropriate any portion of it to its use so as to obstruct its free

navigation. Its wharves or docks must be so constructed as not
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to impaii;, but facilitate navigation and commert^ ; and, as such,

be open to the landing of all and the moorage of all vessels,

" without tax, impost or duty."

The act of dedication of the streets, the declaratory ordinance

of 1787, the treaty of 1794, are all in accordance with this ptsi-

tion. The streets are free ; the river is free. Both may be im-

proved at the expense of the city, for the public benefit, as streeW

are graded and paved, bitt not to the detriment of private right

thus .solemnly and repeatedly established. Any other construc-

tion would seem to frustrate the intention of the dedication ; for,

should the city possess the power to wharf and lease the termini

of all the streets communicating with the river, all access to the

city from the latter vsrould be subject to " tai, impost and duty,"

in contravention of the ordinance, and the right ofway prescribed

by the dedication of 1807.

The leading case cited in the argument, from 19th of BarbouT,

of Fowhr V. Mott, fully supports this view. The court there- de-

clares that " our public highways are equally free to aH to the

water's edge, if they extend so far. It is a common right to pass

from one highway to another, when they adjoin each other. Such

is the law of hignways upon the land j and there can be no dif-

ference in principle, where one highway is upon the land and the

other upon the water. Both are free for the passage of all."

Independent of these considerations, which are Conclusive, the

paivilege granted to the libelant by the lease, would not warrant

the collection of wharfage. But the lease, in giving him " the

sole and exclusive right to use the public wharf for his feny
boats," does not authorize him to charge wharfage as to other

vessels mooring there. Conceding the validity of his lease, any
obstruction of his privilege, woiild make the trespasser amenable

to another tribunal, and in another form of action.

Libel dismissed, witi costs.
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Geoege B. Russel t), The Asa R. Swift.

District Court of the United States. District of Michigan, In

Admiralty.

HON. EOSa WILEMS,. JUDGE.

1. A whavfbger'^ Iteu cannot be etif&*ced in stdmlfaltyagarast^a domeBtie resael.

2. Rule 12 of the Supjetne Goi3irfr only aHows^proceediDga m rem m oases of domes-

tic vessels, " where by the local law a lieu is gjlven to material men for repairs^

supplies or other necessaries."

3. A wharfinger is not a mateTial nian, but'^onlj'a lessor, for the tiine being, of a

part of his real estate to be used'as moonage.

4. The lien of the wharfinger is only enforceable as a common law lien ; if he part

yrith his pessession. of the vessel, Mslien ceases.

A. f'usael, for libelant.

J. M. Howard and J. S. Newlerry, for respondents. [1]

WiLEiNS, J.—.This libel is for wlaaTfage. The libelant is the

proprietor of a wharf erected by him, on his premises, adjacent

to Woodward avenue, and bounded by the same and the River

Detroit. His wharf extends some twenty-four feet into the river.

He is also in possession of a wharf in Canada, on the oppo-

site side of the river. His deed calls for land " to the River De-

troit." His title has been questioned ; bat that point, as well as

the proof in relation to the use of either wharf by the Swift, need

not form; part of this opinion, as the decision turns upon other

considerations.

Fully reeofgnizing the right of the owners of water lots, as

riparian proprietotrs (although the River Dfetroit is^ to all intents

and purposes a national highway and boundary), to construct

wharves, to any extent, in front' of their premies, so as not to

[1] This case was fiiUy argued with the preceding case of Russel v. The Empire

Slate, ter the arguments of counsel, see that case.
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interfere with or obstruct the free navigation, and to charge 'wharf-

age for the use of the same ; and disposed to sustain, until over-

ruled by the appellate tribunal, every such claim against a

foreign vessel; yet this issue must be determined adverse to the li-

belant, because the Asa E. Swift is a domestic vessel, as appears

by her enrollment and license, and has her home port at Detroit.

The local law gives a lien for wharfage, but such lien cannot

be enforced in admiralty, under rule 12th, prescribed by the

Supreme Court of the United States.

By the 6th section of the act of 1842, the Supreme Court was

invested with the power to prescribe and regulate the wholeprac-

tice of the courts of admiralty of the United States, thereby

giving to this rule the force and effect of a statutory provision.

It was also formally adopted by this court. And that rule directs,

that proceedings in rem shall only apply to cases of domestio

ships, " where, by the local law a lien is given to material men
for supplies, repairs or other necessaries."

A wharfinger is not a material man, within the spirit and in-

tention of this provision. He furnishes no material that forms

part of the ship.

Material men, are such as supply the materials for the struc-

ture or repair of vessels, as the lumber merchant, who furnishes

the timber, the artisan, who ornaments and preserves with paints

and oils, the ship chandler, who supplies the canvas and cord-

age, or the manufacturer, who constructs the propulsion power
The wharfinger cannot be so considered, and is expressly ex-

cluded by the terms of this authoritative judicial regulation. He
is only a lessor for the time being, of a part of his real estate, to

be used as a moorage. He supplies the convenience of dock-

age, and the facility of discharging passengers and freight, but
no material for the use of the ship.

Mr. Justice Stoet, who drew up these rules, makes this dis-

tinction, in Exparte Lewis, 2 Gallison, 483. But wharfage not

being a lien under the general maritime law, and only such by
the statute of the state, the claim as regards the occasional oc-

cupation of the Canada wharf, is only enforceable as a common
law lien.

As such, the wharfinger could detain the vessel until payment,
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but if he failed to do this, and parted with his temporary pos-

session, his lien ceased, and sucB. was the ruling of Mr, Justice

Stoet, in the case already cited from 2 Gallison.

This libel is therefore dismissed, -with costs.

Note.—^This case waa taken by appeal to the Circuit Court of the United States,

and will probably be decided in June 1861, and if reported will be found in t

McLean.

—

^Ediiob.
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A
ABANDONMENT.

1. Where a vessel id found entirely de-

serted or bibandoned at sea, she is, in the

sense of the maritime law, a derelict.

The Ship Cha/rlea ads. Eoams et al, 329

2. To constitute a derelict in the sense

of the maritime law, it is necessaiythat
the thing he found deserted or abandoned
upcm the seas, whether it arose from ac-

cident, or necessity, or voluntary derelic-

tion. The Steamiboat T. P. Leathers ads.

421

3. The abandonment of a steamboat
by the master, to the care and protection

of the master and crew of another steam-
boat for the purpdse of procuring assist-

ance and safety, is not a case of dereUct.

Ibid.

ADMISSION'S.

See ETmEircB.

ACTION QDI TAM.

See Penal SiAirnTE.

AFFIDAVIT OF MEBITS.

1. Upon a motion to vacate an order

•pro amfesso, and for leave to answer, the

respondent must satisfactorily account for

his laches, and exhibit by answer, or aflfi-

davit, a meritorious defence. The Tcnmg
America ads. Scott, 107

2. An affidavit read vrith a view of

showing a meritorious defence, upon a
motion to set aside default, and for leave

to answer, in a case of colUsion, which

does not deny the collision, and states

the opinion of the affiant that the collision

was not occasioned by the negligent con-

duct of the master and officers of the

vessel libeled, but was .the result of un-
avoidable accident, without setting out

the fa<!ts upon whichthe opinion is based,

was held insufficient. Ibid.

AFFREIGHTMENT.

See OONTEAOT OF APFEBieHTMBNT.

AMENDMENT.

See POSSBBSOBT Sums, 1, 3. The S.

0. Ives, 206

ASSIGNMENT OF CLAIMS.

See Lien, 4. Carroll y.TheT.P. Leafh-

Ts, 432
See Lien, 5, 6. The George Nwhotaus,

449

B

BILL OF LADING.

Where it was shown by the bill ol

lading and the testimony of the shippers,

that a cargo of coffee was in good order

when it left the port of Boston, and it

was proven to be in a damaged state

whgn it reached the eonsignees, in New
Orleans, the necessary conclusion must be
that the damage was caused while it was
on board the ship. The Ship Normcm,

525

See IrBN, 48. Evtms v. Cavaroc, 528

See Chabtee Party, 4, 5. Ibid.

See Common Cabbiebs and Contbaoi
OF Affbeightment.
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BILL OF SALE.

1. Where one sella a steamboat with

all appurtenances, &o, and prior to the

gale the owner had procured a new ash-

pan for the boiler, which had been de-

livered to the owner, but was not placed

on board the boat, held, that the ash-pan

passed under the bill of sale as appurte-

nant to the boat. The Steamboat Fashion

ads. Newbury, 6'

BLOCKADE.

1. By the usage of nations, and accord-

ing to the principles of natural reason, it

is not lawful to carry anything to places

blockaded and besieged. The Brig Naycute

ads. Ingraham, 366

2. The act of sailing with the intention

of going to a blockaded port, with a

knowledge of the blockade, is a violation

of that blockade and works a condemrfa-

tionof the ship. Ibid.

3. Where vessels sail without a know-

ledge of the blockade, a notice is neces-

sary. The right to treat a vessel as an

enemy, is founded on the attempt to en-

ter, and certainly this attempt must be

made by a person knowing the &ct. Ibid.

4. The return of a vessel to a blockaded

port, after she has been warned off, affords

strong ground for presuming a criminal

intent, and it is incumbent upon the mas-

ter to rebut the presumption and justify

his conduct. Ibid.

6. Where want of water is alleged as

the reason for returning to a blockaded

port, the evidence of the &ct must be very

clear and satisfactory, before it will be

received. The testimony of the master

and crew alone, unsustained by any cor-

roborating circumstances, would be hghtly

regarded. Ibid.

6. But although the rule of law is

stringent in its nature, it does not ex-

elude all reasons Ijased upon a want of

water or provisions as a ground of justifi-

cation. On the contrary, a case of over-

ruling necessity may arise from the danger

of perishing from famine ; and to con-

tend against such a proposition, would be
,
resisting the plainest dictates of humanity.

It is not, therefore, the fact itself we are

to reject, but the suspicious evidence by
which that fact is generally attempted to

be proven. Ibid.

'7. Where the court is satisfied that the

re-appearance of a vessel off a blockaded

port, was caused by a want of water,

restitution of vessel and cargo wiU be
decreed. Ibid.

8. If under all the circumstances, the

court is satisfied that the captain had
reasonable ground for supposing that a
vessel once warned off, returned to the

blockaded port, with the intention of vio-

lating the blockade, aU costs and neces-

sary expenses will be allowed to the cap-

tain before the vessel is finally restored.

The costs and expenses will be paid by
the master of the vessel, as the agent of

her owners. The master not being de

jwe the agent of the owners of the cargo,

the latter will not be responsible for tiie

consequences of his costs. Ibid.

9. A violation of a blockade rigorously

enforced, is a good ground for the seizure

and condemnation of both vessel and cargo.

The Ba/rk Coosa ads. Commodore Conner,

393

10. To constitute a violation of block-

ade, three things must be proven; 1st.

The existence of the blockade; 2d. The
knowledge of the party supposed to have
offended ; and 3d. Some act of violation,

either by going in or coming out with a
cargo laden after the commencement of

the blockade. Ibid.

BOTTOMRY BOND.

1. Where A., the master of a brig, puts

into a foreign port by reason of a leak,

and then borrows money from B., and
draws a bill of exchange upon C, which
bin is unpaid at maturity, and at the same
time that the bill is drawn, he also ex-

ecutes a mortgage or hypothecation, in

which there is a special stipulation, that

B. is not to take the usual marine risks in

case of bottomry and hypothecation,

neither instrument establishes a lien upon

the brig, which can be enforced in the

admiralty, for want of jurisdiction. The

Brig AiUmtic, 614

2. The essential difference between a

bottomry bond and a simple loan is, that

on the latter the money is at the risk of

the borrower, and must be paid at all

events : in the former it is at the risk of

the lender during the voyage, and the

right to demand payment depends upon

the safe arrival of the vessel Ibid.

3. Admiralty cannot enforce » claim

for money which has been advanced on
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the personal credit of the vessel, o-wner

or master, in a suit in rem. Ibid.

4. Where a bill is drawn, and a bot-

tomry bond taken for the same sum, the

bin must share the &te of the bond. Ibid.

BUaDBN OF PROOF.

1. Where a cargo is received on hoard a
ship in good order, and on delivery it ia

found iu bad order, the onus probandi is

upon the master of the vessel to show it

was not through his fault or negligence

the injury was sustained. The Bark
Oregon ads. RodocanacM et ai, 504

2. Where loss or damage happen to

goods wliile iu the possession of a com'
jnon carrier, the onus probandi is on the

carrier to exempt himseh' from liabiUty

;

tot prima facie the law imposes upon him
the obligation of safety. The Brig May
Queen ads. Merriman, 464

3. In^sases where the carrier has given
notice quahfying or Ihniting his hability,

the burden of proof of neghgenoe is on the

shipper, not of diligence on the carrier.

This is contrary to the general rule where
there is no notice. Ibid.

4. Several casks of hardware were
shipped from Ogdensburgh, N. T., to

Chicago, by bill of lading, to be delivered

in good order, dangers of navigation ex-

cepted ; the goods being found damaged
at Chicago, it devolves upon the carrier

to prove that it was within the exception

of the bill of lading. 2 he Propeller Oleve-

land nis. Bunt, 221

5. Pacts havingbeen proved from which
this could be fahly inferred, it devolves

upon the shipper to prove that the dam-
age could have been prevented by the
exorcise of reasonable care and skill on
the part of the carrier. And it must not

be a matter of doubt, but it must clearly

appear, that there was negligence or want
of skill on the part of the vessel Ibid.

6. It once being established in a colli-

sion case that the hbelant's vessel dis-

played the wrong light, it rests upon him
to show that the loss was not in conse-

quence of it. The Schooner Miranda ads,

Foster, 227

C
CANALS.

See NAviaATioN, 5.

CHAETER PARTY.

1. There are two kinds of contracts

passing under the general name of char-

ter party, differing very widely from each
other in their nature, their provisions, and
in their legal effects. In one, the owner
lets the use of the ship to freight, he him-

self retaining the legal possession, and be-

ing liable to all the responsibilities of

owner. In the other, 'the vessel is let to

hire and the charterer takes her into his

own possession, and has not only the use

but the entire control of her. He becomes
the owner during the term of the contract.

Eames V. Ohas. Gavairoc <fc Co., 528

2. Where the general owner retains the

possession and command of the ship, and
contracts to carry the cargo on freight for

the voyage, the charter party ia consi-

dered as a mere affreightment sounding-

in covenant; and the freighter is not

clothed with the character or legal respon-

sibility of ownership. Ibid.

3. Where the master complies with the

stipulation in the charter party which re-

quhres the dehvery of the cargo to the

holders of the bills of lading as a condition

precedent to his receiving the freight, he

loses his lien on the cargo ; and his re-

course for compensation is against the

consignees, as the representatives of the

charterers. Ibid.

4. Independently of the charter party

the ship is bound for the merchandise, and
the master is bound to transport and de-

liver the cargo according to the terms of

the bills of lading, and is responsible for

any damage the cargo may have sus-

tained. Ibid.

5. The stipulation in the charter party

which imposes upon the consignees of the

charterers, the duty of collecting the

freight, makes it their duty necessarily

to ascertain the reasons why payment is

withheld by the holders of the bills of

lading. Ibid.

COLORED PERSON.

1. The United Statea district attorney

filed a libel in rem against the bark Ohio,

to have her declared forfeited, for having

brought into the United States a colored

person from a foreign port or place, in

violation of the 1 st section of the act of

Congress of the 20th April, 1818 3 Stat-

utes at Large, 450. The Bark Ohio aiAs.

The United States, 409
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2. The provisions of Biis act were not

intended to apply to a case where a coli

ored person, born and reared within the

United States, sails to a foreign port or

place on board of an American ship aad
returns to a port of the United States.

Ibid.

3. And where it appears from evidence,

that the negro boy came on board of the

vessel in the port of Baltimore in the

capacity of a servant, and that he had
for several years resided in New Jersey,

or New York, in the family of the master
of the ship, the presumption is that he was
free, notwithstanding the declaration of
the custom of&cer, that the master claimed
him as his slave. Ibid.

4. In no e\ i'
*' can t&fe libel in rem for

4 forfeiture, be sustained, since it does not
appear from evidence, that the master,

even if he brought the colored boy in

question from a foreign port or place, did
BO on board this particular vessel Ibid.

on the Mississippi more generally observed
iby pilots of steamboats than that which
requires the descendmg boat to run dovra
the bead where she finds the strongest

current and the devest.water, and the

lascending bo3:t to hug the bar as close as

she can with safety, in order to avoid the

resistance of the current. The Georgia

474

COLLISION.

1. Ifa steamboat, while extricating an-

other steamboat from her perilous situa-

tion, during the excitement and confusion
incident to a threatened conflagi-ation,

should unavoidably injure the latter, she
will not be held responsible for the in-

jury; and a reconventional demand in

the nature of a cross libel, claiming com-
pensation for such an "injury, will be dis-

missed. The Steamboats S. W. iovms
and Storm ads. Stevens, 468

2. Whether the libelant, in taking a
position for his fiat-boat at the landing,
did so voluntarily or in accordance with
the orders of the proper officer having a
supervisory control over his actions, is not
material. If he brought himself within
the pale and under the protection of the
local regulations, he was in his proper
position ; and the attempt of a steamboat
to land there, must be considered an in-

trusion. The Steamer Southern BeOe ads.

461

3. Precaution and vigilance on the part
of the officers of vessels propelled by
steam, should be increased in proportion
to the difficulties of navigation in parti-
cular localities, and in proportion to the
dangers of collisions to which they are
liable to expose the property of others.

Ibid.

4, There is no general rule of navigation

6. Where it appears that two steam-

boats were meeting on the Mississippi

river, and the pilot of the ascending boat

gave the signal of two taps of his beD,

thereby indicating his determination to

steer to the larboard in order to take the

bar shore, and the signal was answered
by the pilot of the descending boat also

wJ^ two taps, thereby indicating his ac-

quiescence in the propriety of the signal,

it was the duty of the latter promptly to

steer to the Inboard in order to avoid a

coUision. Ibid.

6. The rule 3d of the rules and regula-

tions adopted by the board of supervising

inspectors in compliance with the requisi-

tions of the act of Congress approved 30th

of August, 1852, purporta to be a rule to

regulate the movements of steamboats

moetmg-infogs Ani narrow channels. The
term narrow channel is absurd when ap-

plied to that of the Mississippi river at

any stage of water or at any point below
the mouth of the Ohio, and the term as

used in the rule doubtless refers to the

channels of tlie shoots, so called by river-

men, which running off from the main
river form islands by falling into it again.

Ibid.

1. Where two steamboats are meeting

on the Mississippi river and there is dan-

ger of collision, it is the duty of the de-

scending boat as a general rule to rmg
her bell and shut off her steam, and it is*

the duty of the ascending boat to do the

maneuvering. Ibid.

8. The general rules of navigation of

the Mississippi and the law of Xiouisiana

require a descending steamboat to keep

the middle of xhe river. The Steamboats

Pearl and Noetchez, 489

9. Although a steamboat descending

when near a bend, may have the right to

run near the right bank, yet she is guilty

of great imprudence in continuing to run

near that shore, when she saw another

boat ascending, apparently near the same
shore.

"

Ibid.

10. When a boat ascending on theiight
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bank, signals a boat descending, by two
taps on her bell, that she intends keeping

to the larboard, there is no necessity that

the descending boat should run apy risk

in passing. Ibid.

11. Where it appeared, that while the

libelant's schooner and a bark were in tow
of a to#-'boat, both vessels being astern of

the tow-toat, the schooner by some mis-

management, ran in before the bow of the

bark, broke her own hawser, capsized and
immediately sunk ; and it further appeared
that the cause of the disaster was the
shortness of the hawser of the schooner, and
the refusal of those in charge of her " to

pay it out," ifl obedience to the orders of

the master of the tow-boat ; 3eld, That
neither the tow-boat or the bark were to

blame. The Steamboat Anglo Norman and
Ba/rlc Jane E. William'! ada. Mairtinez, 492

12. In a coUisiou between two vessels,

where it ajjpears that oae of them has
neglected an ordinary and proper meas-
ure of precaution, the burden is on her to

show that the collision was not owing to

her neglect, but would have equally hap-
pened, if she had performed her duty.

Ibid.

13. A ferry boat running in a certain

track across a river and compelled to

make a certain number of trips within an
hour, is not excused from taking ordinary
precautions to avoid coUisiou with a

steamship. The Steamship United States

ads. Randolph, 497

14. Nor is a steamship although the

more powerful vessel, bound under such
circumstances to steer clear of the ferry

boat. Ibid.

>

15. A party who comes into a court

of admirahy to seek relief in a case of

collision, should show, that all proper care,

skill and prudence has been observed on
board of his own vessel, to prevent the

disaster ofwhich he complains. Ibid.

^6. The (naritime law is rigid in its ex-

actions of unremitting care and vigilance

on the part of those intrusted with the

navigation and safe keeping of vessels of

every kind, to avoid accidents and injuries

by collision. Any negligence, inattention

or want of skill, reaultuig in injury to

others, will entitle the sufferer to remu-
neration. The PropeUer Ogdensbwgh ads.

Ward et al, 139

11. See LooK-otiT, 1, 2. Ibid.

18. In general, it is the duty of vessels.

Vol. I. 36

whether propelled by steam ov wind
when meeting dead ahead, or nearly so
to port helm, and each tarn to the right.

But if they are passing with berth enough
to exclude the possibility of their coming
together, each pursuing their onward
course, they are not required to port their

helm. Porting the helm under such cir-

cumstances may be a fault. Ibid.

19. When steam vessels are approach-
ing each other, and fi-om the darkness
or fog, there is uncertainty as to the
course and position of the other, it is the
duty of each instantly to check the speed,

and then, if necessary, to stop and back.

Ibid.

20. A libelant claiming damages on the

ground of a collision with another boat,

must make it appear that there wag no
want of ordinary caret and skill, in the
management of his boat, and that the in-

jury for which he claims compensation,

resulted from the sole fault of the other

boat. But the faulty management of one
boat, will not excuse the want of proper

care and skill in the other. The Steam-

boat Swarm ads. Lucas et al., 158

21. A case of damage resulting from
inevitable- accident, is defined to be " that

which a party charged with the offence

could not possibly prevent, by the exer-

cise of ordinary care, caution and skill."

Ibid.

22. There is no ground in this case for

the conclusion that the injury was un-

avoidable; but on the contrary, it is a
case of mixed or mutual fault. Ibid.

23. But to constitute a proper basis for

a decree apportioning the damages equally

to each boat, as in a case of mixed or

mutual fault, the evidence must enable

the court to find the specific faults of each,

from which the injury resulted. Ibid.

24. If the court is satisfied that both

boats were in feult, and yet, from the con-

flict in the evidence, cannot find, with

reasonable certainty, the specific faults of

each, it constitutes a ease of inscrutable

fault; and, in such case, in accordance

with- the law as settled in the United

States, a decree for the equal apportion-

ment of the damages resulting from the

injury may be entered. Ibid.

26. The present is adjudged to be such

a case, and a decree is entered in accord-i

ance with the principle stated. Ibid,
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26. In case of a collision between a

steamer and sail vessel, in which the

owners of the former libel the latter, the

libelants inust not only show &ult in the

said vessel, but all precautionary meas-

ures on their own part to avoid the dan-

ger to which she was exposed. The Srig

Fashion ada. Ward, 8

21. "Where a collision is deemed inevi-

table, an injudicious order, given in the

excitement and alarm of the moment, is

not to be considered the only cause, even

if deemed a fault, should the antecedent

negligence and conduct of the one party

have placed the other in a situation

where there was no time for judicious ^

action. Ibid.

28. Where no fault can be found on
either side, the collision will be deemed
an inevitable accident. Ibid.

29. Where a collision occurs from in

cvitable accident, without the negligence

or fault of either party, each should bear
his own loss. Ibid.

30. Since the introduction of steam in

the propulsion of vessels, the rule of

navigation has been enlarged, and steam-

ers are required to use all thek power
and care, under all circumstances, to keep
dear of sailing vessels. The former can
be controlled and guided by human skill,

tne latter are governed by the wind. Ibid.

31. Every precaution must be taken
by a steamer to avoid a cdlision with
sail vessel, and the timely slackening of
her speed is a necessary precaution at

night, when passing through a fleet of
sail vessels anchored at the mouth of a
river. Under such cu'oumstances, a mere
conformity with the rules of navigation
will not excuse the steamer. Ibid.

32. A rate of speed in steamers, which
under the circumstances, necessarily en-
dangers the property of others, is Unju-iti-

fiable, and makes the owners responsible
for the consequences. Ibid.

33. In a case of collision between a
steamer and a sail vessel, the former Is

not to be presumed to be in fault merely
because, as a steamer, she has control
over her own movements. Ibid.

34. Steamers are to be treated as sail-

ing with a fair wind, and bound to give
way to a vessel close hauled. Ibid,

36. Where a collision has occurred be-

tween a steamer and a sail vessel, and
the evidence shows that the steamer was
in her regular course, and adopted all

the usual precautions to avoid the col-

lision, the sail vessel having a fair wind,

aa4 the facta proved being inconsistent

with the supposition of requisite care on
the part of the vessel, the court wUl pre-

sume the laitter to have been in fault.

Ibid.

36. The rule is well settled, that a sail-

ing vessel must keep her course in ap-

proadhing a steam vessel, and the latter

must keep but of the way of the former.

The PropeOer Buffalo ads. HaU, 115

St. In coUision cases, the master of the

vessel whose situation is described, while
standing upon the deck of his own vessel,

has a more eligible situation for reliable

observation, than a witness upon the ap-

proaching vessel Ibid.
^

38. Where a propeller was descending
the River St. Clair, in a night so darl?

that objects could be seen but a short dis-

tance, at a speed of eight miles an hour,

and had discovered below her the lights

of anumber of vessels ; Held, that she was
in feult for not slackening her speed until

she had passed. Ibid.

. 39. In collision cases, witnesses ob-
serving passing events from different po-
sitions, cannot be expected to agree, as
to locality of objects, or the relative

change of position ; much more must this

be the case where the one making the ob-
servation is under rapid motion. Ibid.

40. A vessel when beating down the
river, need not " heave in stays " in meet-
ing a steamboat It is the duty of the
steamer to avoid the vessel. The Pearl
ads. McKee, 129

41. A steamer, in entering the harbor
of Chicago in the night, at a speed of
three and a half to four miles an hour,
while another steamer was in the act of
turning, just above the bend of the river,

came in collision with the latter, at that
moment lying across the river; BM,
The former was in fault, and was liable

for the damages done. The river was full

of craft, and the speed of the steamer was
too great under the circumstances. The
A. BossUer ad& Ward, 226

42. If a steamer, owing to any cause,
cannot see its way clear befiire it, in en-
tering a harbor In the night, it is its duty
to proceed with extreme caution, or to
stop. Ibid,
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43. In a collision which took place be-

tween a steamer and a schooner as they,

were entering the harbor of Chicago, the

evidence shows that the schooner was
ahead and was sailing the channel usually

taken by vessels when the wind was from

the direction it then was, and that the

steamer attempted to pass, in a ijarrow

space, between the schoonerand the pier,,

without any considerable abatement of

speed. This was a fault, and under the

circumstances the steamer cannot main-

tain a Ubel for the injury done by the col-

lision. The steamer should have allowed'

the schooner to continue her course with-

out interruption, and if necessary should

have stopped. The Schooner M. Dovsman
ads. Waifdf 236

44.When it appears in a case of colU-

sion, one party is in fault, before a court

of admiralty wUl allow any compensation

by apportionment or otherwise to such
party, the evidence must clearly show
there was a fault on the other side. If it

is.conflicting, so as to leave It doubttul, or

if it should appear that there might he
some slight mistake or error which was
occasioned by the original flagrant fault

of the first named, no apportionment wiU
be made. Ibid.

45. Whenever a sail vessel is entering

upon difficult navigation, as approeiching

a harbor, S;c., a steamer following should

take extreme precaution to keep out of

the way. A steamer is considered under
command, and should avoid sail vessels

;

and this rule is to be enforced with pe-

culiar strictness under the circumstances

of this case. Ibid.

46. A vessel on the starboard tack,

must show a red light, having the wind
free, a white light. Sailing vessels as

weU aa propellers and steamers must have
reflectors to their lights, and must be such
as to insure a good and sufficient light.

The Schooner Miramda ads. Foster, 227

41. In a collision between a brig and
schooner, the brig being close hauled on
the starboard tack, had a white light.

This was in violation of the act of Cbn-

gress and was such a fault as to preclude

the brig from recovering full mdemnity
for the damage done by the collision,

which occurred while the brig carried

such light. Ibid.

48. The act of 1849 did not intend to

abrogate the rules which have been geh-

etaJly observed for the managelnent df.

vessels: it only added a new one. Biit

it once being established that the'brig had
the wrong light, the burden of proving

that the loss was not in consequence of

it, is thrown upon the brig. The schooner

had no proper look-out ; and should have
" kept away "and not held on her course.

It cannot be said, therefore, within the

meaning of the act of 1 849, that the loss

resulted entirely from the neglect of the

brig to carry the proper light. Ibid.

49. Both vessels were in fault, the loss

was equally divided between them. Ibid.

50. Where it appears that a steamboat

was moored at the bank of the river in

her proper place and out of the track of

vessels ascending and descending the

stream, and she is injured by a collision

with one of two boats ascending, her

owner .is entitled to damages ; and the

only question for the decision of the

court is, from which of the boats is he
entitled to recover? The Steamboats Bella

Donna and Louisa, 5 1

51. Where two steamboats are ascend-

ing the river side by , side, and s, collision

occurs, a very clear case should be made
out to justify the court in giving judgment
against the boat running next to the

shore, when it is shown that she was as

near thereto as prudence would dictate.

Ibid.

52. In such a case the outer boat hav-

ing the whole width of the river for a

channel, must show beyorid a reasonable

doubt that, as the swifter boat of the two,,

she took all proper precautions to pass the

other at a suitable distance; otherwise

she wiU be . responsible for the damage
arising from a collision with a steamboat
moored at the shore.

'

Ibid.

COMMON OAEEIERS.

1. Where on board of a passenger
steamer, time and opportunity are given
for a thief without detection to enter a
state room of the ladies' cabui, which was
properly fastened,. and steal a vahse; it

was held, that it exhibited a want of care

and watchfulness, on the part of those

managing the steamboat, which should

always be observed in the police regula-

tions of such a boat. The Steamer H. M.
Wright aAe. Woish, 494

2. Those engaged in running passen-

ger steamers are required to use such a
degree of vigilance, as will effectually

protect from all intrusion, during the night

time at leaBtj that portion of the boa;t
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which is appropriated for the security and
convenience of helpless females. Ibid.

3. Common carriers of paasenge'S are

liable for the safe transportation of pas-

senger baggage. Ibid.

4. Articles which it is usual for persons

to carry with them from necessity or con-

venience or amusement, fall within the

term baggage, as also money not exceed-

ing a reasonable amount. Ibid.

5. A gold watch and gold spectacles

were in this case necessary for the trav-

eler's personal convenience. Ibid.

6. See JnEisDionoK. Ibid.

1. Where a cargo is received on board

a ship in good order, and on delivery it is

found in bad order, the onus probandi is

ijpon the master of the vessel to show it

was not through his fault the injury was
sustained. The Bark Oregon ads. Bodo-

canachi, 604

8. See Praohob, 6. Ibid.

9. In view of all the facts vrithin his

knowledge, the master of a vessel will be

justified, if in the exercise of a sound

discretion he pursues the course he deem-

ed most expedient for the benefit of all

conoemed. Ibid.

10. A common carrier may qualify his

liability by a general notice to all, of any
reasonable requisition to be observed, as

to the manner of delivery, entry of par-

cels, information of contents, rates of

freight, and the like. Ths May Queen,

ads. Merrima/n, 464

11. A common Carrier cannot, by a

general notice, limit, restrict or avoid the

responsibility devolved on him by the

common law, or the salutary grounds of

pubhc policy. Ibid.

12. It may, however, be limited or re-

stricted by an express agreement between
the parties ; but he cannot do so by any
act of his own. It requires the assent of

the parties concerned; and this is not

to be inferred or implied from a general

notice to the pubhc ; nor is it to depend
upon doubtful or conflicting evidence, but
it should be specific and certain, leaving

no room for controversy between the

parties. Ibid.

13. See BuRDEir oi' Pbqof, %, 3. Ibid.

14. Where a bill of lading had stamped
upon it " Goods to be receipted for on the
levee—^not responsible for rust, breakage,
leakage, cooperage—weight and contents

unknown," and the witness who received

the goods slated " that the vessel would
not be responsible for breakage," this is

not such a certain and specific contract as

is required to fi'ee the carrier from ha-

bihty. Ibid.

15. Where an individual residing in

Philadelphia was employed by a firm in

Memphis, Tennessee, to construct glass

cases, and from abundant caution super-

intended their shipment, he is in no legal

or just sense the shipper, nor could he
bind the owner by any contract he might
enter into of so important a character as

would exempt the vessel from the usual

and well established responsibilities of a
common carrier. Ibid.

16. But even if an express agreement
has been entered into, limiting the respon-

sibihty of the carrier, such a contract

could not be pleaded as an exemption
from liability for any loss or damage re-

sulting from gross neghgence or misfeas-

ance of the master or his servants. Ibid.

11. Where the officers of a vessel knew
perfectly well the contents of certain

boxes to be glass cases, a, failure to ob-

serve every precaution necessary to in-

sure their sife stowage and safe dehvery
must be held gross negligence. Ibid.

18. It is part of the obligation of a
common carrier to deliver the property

placed in his charge within a reasonable

time, but what is a reasonable time, de-

pends upon the circumstances of the case.

BroadweU v. Butler el (d., 171

19. The words "privilege of reship-

ping," in a bill of lading, are intended
for the benefit of the carrier, but do not

limit his responsibUity. Ibid.

20. If he undertakes to dehver goods

within a specified time, he is liable fijr any
delay beyond that time, unless the cause

of the delay is within the exception in

the biU of lading, or occasioned by the act

of God, or the pubho enemy. Ibid.

21. The subsidence of the water in the

Ohio river, preventing a boat from passing

up the falls with its cargo, is not strictly

within any of the reasons which excuse

a carrier tor the failure to deliver goods

within a reasonable time. Ibid.
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22. See Usaoe, 1 and 2. Ibid.

23. Several casks of hardware -wrere

shipped from Ogdensburgh, N. T., to

Chicago, by bill of lading to be delivered

in good order, dangers of navigation ex-

cepted ; the goods being found damaged

at Chicago, it devolves upon the carrier to

prove that it was within the exception of

the bill of lading. Tlie FropeUer Glenekmd

ads. Euni, 221

24. Facts having been shown from

which this could be fairly inferred, it de-

volves upon the shipper to prove that the

damage could have been prevented by the

exercise of reasonable care and skill on

the part of the carrier. And it must not

be a matter of doubt, but it must clearly

appear that there was negligence or want

of rWII on the part of the vessel. Ibid.

25. In general the responsibility of a

vessel for safe carriage and safe delivery

of property attaches upon its safe delivery

to them. Ibid.

See Bill op LADma. ITie Sftip Nor-

man, 625

See Rboeipt, 1, 2. The Arrow, 59

COMMANDER OF FRIGATE.

See License, 1, 2. The Amado, 400

COMMERCE.

1. If commerce is completely internal

confined to one state, Congress has no

power over it. The StearnboaiJa/mes Mor-

rison ads. The United Slates, 241

2. The act of Congress of July 1, 1838,

" To provide for the better security of the

lives of passengers on board of vessels

propelled in whole or in part by steam,"

is founded upon article 1 (sec. 8, clause

5) of the constitution, giving Congress

power " To regulate commerce with for-

eign nations and among the several

states." Ibid.

3. The phrase " coasting trade," cannot

be applied to ferrying across a river. Ibid.

COMPROMISE.

See Saltase, 6. The Ship Charles, 329

See Pbootob, 1. Tlie Ship Cabot, 348

CONFISCATION.

See Enemy's Peopeett, 1, 2, 3. The
Jvaiiita,

,
352

See Blockade, 2. The NaJyade, 366
See Bnemi's Peopeeiy, 5. The Ef

Telegrafo, 383
See Blockade, 9. The Barh Coosa,

393
See Enemy's Property, 8. The Schoon-

er Amado, 400

CONSUL.

See Mandatories, 2. The Amado, 400
See License, 2. Ibid.

CONTRACT.

See SAiiVAOB, 11. The Ship John Tay-

hr, 341

See Receipt, 1, 2. The Steamier

Arrow, 59

1. Where a vessel of the United States

is duly enrolled and licensed and has
been engaged for years between Detroit

and Bufialo, although she may have been
for a short time at a foreign port, still the

presumption is that her crew were hired

in a domestic port. The F. W. Backus
ads. M'anconet, 1

CONTRACT OF AFFREIGHTMENT.

1. Where a person in possession of a
vessel under a contract for the purchase,

refuses to fulfill his contract, it does not
render -his possession tortious, especially

as to third parties. Tfie Schooner Julia

Smith ads. Jackson et ai., 61

2. A contract of affreightment, made
by the person in possession, or his agent,

under such chcumstances, is binding upon
the vessel. Ostensible ownership and
present possession and authority are suf-

ficient to give one a right to bind the
ship. Ibid.

3. Where goods regularly shipped are

not delivered according to the contract,

the carrier is bound to make good to the
shipper the actual loss he has sustained.

The measure of damages here, is the

value of the cargo when shipped, with
interest. Ibid.

4. Whore the general owner retains

the possession and command of the ship,
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and oontractatooany the cargo on freight

for the voyage, the charter party is con-

sidered as a mere affreightment sounding
in covenant, and the freighter is not
clothed with the character or legal re-

sponsibility of ownership. Eames v.

Charles Gamairoo & Co^ 528

COSTS.

1. A suit by a proctor in the admiralty
for his costs or fees, is a familiar proceed-
ing in the admiralty tribunals both in this

country and in England. The Ship Go-
bot ads. McDonald, 348

2. Where wages due from a master to

the seamen, are seized under a process of
garnishment from a local court in the
hands of the latter, at the very time that
a suit for a penalty and wages brought
by those seamen against the master, is

pending in the United States District

Court sitting as a court of admiralty, it is

the duty of the master not to pay over
the money before the expiration of the
legal delay for the return of the garnish-
ment, without the knowledge of the proc-
tors in the admiralty suit. A paymeftt
under such circumstances will render the
master responsible for the costs of the op'
posing proctor, if the latter has thus been
prevented from receiving them from bis
own cUents in the ordinary way. Ibid.

See Blockade, 8.

3. Where a suit is prosecuted in whole
or in part for the use of an informer,' the
United States cannot be liable for costs
mentioned in the 8th section of act of
February, 1799. But the informer is,

and the court may compel him to give
security on pain of refusal. The Steam-
ioat Planter ads. The United States, 262

cree, and one-halfof one pOT ceat. oa the
excess over five hvmdred dollars," should
not be so construed as to give ' the mar-
shal a right to exact said commission in

a case where the claim raf the libelant haa
been settled before any claimant of the
property libeled appears m court. The
Steamer Norma, 633

6. The law Aid not intend to confer s
gratuity upon the marshal ; it contempla-
ted the presence of both the parties hti-

gant in caurt, and the whole progress of
the litigation short of the sate .oader the
final decree; or, the possession of the
property by the marshal, and tlie usual
proceedings under an interlocutory order
of sale, without the sale itself Ibid.

CBOSS LUSEL.

SeeJjiasL.

CUSTOM.

See Usage.

DAMAGEa

4. Where a fair and liberal allowance
as salvage is tendered to the libelants or
their proctors, the court will be bound to
decree costs against the hbelants, to be
paid out of their distributive share. The
Steamboat Edward Sowa/rd, 622

5. That portion of the 1 st section of the
act of Congress regulating the fees and
costs of the clerks, marshals and attor-
neys of the circuit and district courts of
the United States, which provides that
" in case the debt or claim shall be settled
by the parties without a sale of the prop-
erty, the marslial shall be entitled to a
commission of one per cent, on the first

five hundred dollars of the claim or de-

1. Wliere goods regularly shipped are
not deUvered according to the contract,
the carrier is hound to make good to the
shipper the actual loss he has sustained.
The measure of damages here, is the value
of the goods when shipped, with interest.

The Schooner JvMa Smith ads. Jackson, 61

2. The court refiise to give the libelant

his expenses conaing to Detroit to hunt
up the property, or expenses incurred in
defending the suit in court. Ibid.

3. Where it was shown by the bill of
lading and the testimony of the shippers
that a cargo of cofifee was in good order
when it left the port of Boston, and it

was proven to be in a damaged state

when it reached the consignees in New
Orleans, the necessary conclusion must be
that the damage was caused while it was
on board the ship. I%e Ship Norman, 525'

4. The coffee having been reshipped in
its damaged state to the owners in St.

Louis, and subjected to an examination
there, the report of the witnesses who
made that examination may be relied on
in ascertaining the extent of the damage
in the quality of the coffee, when it ar-

Hved at its ultimate destination; and it
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may also serve as a fair criterion in fixing

the amount of damage it had sustained

when it was received at this port. Ibid.

See Cbabter Paeit. Eames v. Cav-

aroc & Go., 528

See Evidence. Ibid.

See ALSO UNDEB THE DIFFERENT APPBO-
PEIATE HEADS.

DECLARATIONS.

See EviDENOK. Eames v. Caea/roc &
Co., 528

DECREE.

1. A decree in admiralty is the judg-

ment of the court on the subject in con-

troversy, submitted by the pleadings, and
must correspond with, and apply to that

issue. The Brig Fashion ads. Ward, 41

2. The opinion of the judge on colla-

teral matters, not involved in the record,

is not to be incorporated in the. judgment
of the court. Ibid.

3. When a recovery in damages i?

sought hi cases of collision between two
vessels, and the proof exhibits faults in

both, or no fault in either, and the Ubel is

therefore dismissed, the decree need not

set forth the ground assumed by the court,

unless the pleadings presented such issue.

Ibid.

4. Especially will such course be avoid-

ed in framing the decree, if the court is

apprised, that the same matter is litigated

between the parties in another district.

Ibid.

DEFINITION OF NAUTICAL TERMS.

See NATiaATioN.

DEPOSITIONS.

1. An ex pa/rie deposition taken under
the act of Congress de bene esse, will not

be received unless all the provisions of

the act be strictly followed. The Schooner

Merriii Sunt ads. Imtheir et td., 4

2. Where the officer taking the depo-

sition ex parte did not certify that the

witness was "cautioned," as well as

" carefully examined and sworn," as pro-

vided by the act, the deposition wiU not

be received. Ibid.

See EnDBNOE.

DERELICT.

1. Where a vessel is found entirely de-

serted or abandoned at sea, she is in the

sense of the maritime law, a derelict. The
Ship Charles ads. Evans et ai., 329

2. It has been customary to award a
moiety in cases of derelict ; but the rule

is by no means .inflexible, and courts of

admiralty both in England and America
have been governed in their decrees by
the peculiar circumstances of each par-

ticular case. Ibid.

3. To constitute a derelict in the sense

of the maritime law it is necessary that

the thing be found deserted or abandoned
upon the seas, whether the abandonment
arose irom accident, necessity or volun-

tary dereliction. The Steamboat T. P.

Jjeathers ads. Montgomery, 421

4. The abandonment of a steamboat by
the master to the care and protection of

the master and crew of another steamboat

for the purpose of procuring assistance

and safety, is not a case of derelict. Ibid.

6. Where ai part of the crew of a ves-

sel at sea are dead and all the rest phy-

sically and mentally incapable of provid-

ing for their own safety, this is not what
is known as derelict,' but quasi derelict in

the admiralty. JTae Burk Nicholam ads.

Sturtevant, 449

See Salva&e. The Shis Charles, 329

DETROIT, CUT OF.

1. Wiatever authority the city of De-

troit, as a corporation, possessed over the

premises in question (a wharf at the foot

of a public street), to dispose of or lease

them, must be derived from the statutes

of the United States. The Brig Empire
Staie, 541

2. The " town of Detroit" was laid out

into lots and streets, and pubUc squares,

&c., under the act of Congress of April 21,

1 806, by the governor and judges ; and on
the 27th of April, 180T, they fully dis-

charged their trust, and thus was Wood-
ward avenue made a pubUo highway, to

the water's edge of Detroit river. Ibid.

3. By the act of 1842, " the lands " thus

divided and remaining unappropriated un-

der the act of 1806, were vested in the

mayor, recorder and aldermen of the city

of Detroit, to be disposed of by them, in

their discretion.. Ibid.
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4. The city obtained no title whatever

to the soil of the streets, the fee of which

continues in the original dedicator, unless

the purchasers ofthe lots bounded thereby

be considered as having the fee, under

their respective grants, and therefore can-

not occupy them, or give authority to

others to do so. Ibid.

5. Neither the governor and judges, as

the old land board, nor their successors,

the city authorities, as the new land

board, have now any power, beyond that

of the regulation of the streets and pubhc
squares; and this does not include the

right to sell, or lease, or exercise any act

of ownership. Ibid.

6. The city authorities may erect

wharves at the termini of then- streets,

suitable for landing, but by so doing such
erections become free to the public, as

extensions of the streets, and the city has

no authority to exact toll for ingress or

egress. Ibid.

DEVIATION.

See iNSDEAifOE, 1, 2, 3, 4. The O&rrge

Mcholaus, 449

DOCKAGE.

1. Dockage in a dry dock is in the

nature of rent, and subject to the will of

the proprietX)r of the dock. Steamer
Buckeye State ads. Ives, 69

2. A printed tariff of charges at a dry
dock not brought to the notice of the

master or owner of a vessel taken into

such dock for repairs, is not binding upon
Buoh master or owner. Ibid.

3. Where the proprietor of a dry dock
charges twenty shillings per day for the
labor of his men in repairing vessels taken
iifto the dock, but only pays them eighteen
shillings per day, the proprietor having
also charged for his own time in superin-

tending the men and their work, at the
rate of $4 per day ; ffeld, that under the
proofs of the case the extra two shillings

per day on the men's time was an im-
proper charge. Ibid.

DOMESTIC VESSELS.

1. A wharfinger's Uen cannot be en-
forced in admiralty against a domestic

The Siearnioai Asa Ji. Swift ads.

663

2. Rule 12 of the Supreme Court oidy

allows proceedings in rem in cases of

domestic vessels " where by the local law
a lien is given to material men for repairs,

suppUes or other necessaries. Ibid.

DOMESTIC AND FOREIGN VESSELS.

1. The proof afforded by the enroll-

ment, in a controversy, where the ques-

tion is whether the vessel is foreign or

domestic, wUl be held conclusive as to the

character of the boat, unless contradicted

by clear evidence of the notorious resi-

dence of the owner at a place or port

other than that named in the enrollment

The Steamboat Sv/perior ads. Dudley et al.,

176

2. When the owners ofa boat reside at

different ports, the vessel is to be con-

sidered a domestie vessel at the port where
she is enroUed. Ibid.

3. See Lien, 9, 10. Ibid.

4. The home port of a vessel, is the

place where the law requires her to be

registered, not necessarily the place where
she was bmlt. The Charles Hears ads.

Pa/rmalee et al., 197

5. Whether a vessel is a domestic or a
foreign vessel depends, subject to some
modifications and exceptions, upon the

residence of her owners, not upon the

port.of her enrollment. The Golden, Gate

ads. Mill & Conn, 308

See J^NBOLLMENT, 15. Ibid.

7. Where a steam propeller was built

by ship builders at Cleveland, under a
contract with parties resident of Buffalo,

New York, held, that the former place

was her Jiome port untU after lier delivery

and first voyage. The ProyeSer PlymovA
ads. Scoti, 56

See Enrollment.
See MAiERLij. Men, I. The Samuel

187

DOMICIL.

1. Where a. Frenchman by birth had
resided thirteen years in the repubUcof
Mexico, it was hdd, that he had acquired
a domicil in the enemy's country wliich

subjected, him, so far as it related to his

property, to all the disabilities of an ene-
my. The Schooner Amado ads. Lieut.

400
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2. Time is the grand ingredient in con-

stituting domioil ; and in most cases it is

unavoidably conclusive. Tiie ami/mus ma-
nendi is the point to be settled, and the

presumption arising from actual residence

m any place, is that the party is there

ammo mamendi ; and it lies upon him to

remove the presumption, if it should be

requisite for his safety. Ibid.

See Enemy's Peopebtt, 4. The El
Tdegrafo, 383

See Neute'alitt, 3. Ibid.

gee INTEBBO&ATOBIES, 2. Ibid.

E
ENROLLMENT.

1. In a controversy, in which the ques-

tion is, whether a steamboat was a foreign

or domestic boat, at the time the account
accrued, for which the libel is filed, the

enrollment, made under oath by the man-
aging owner, pursuant to the third sec-

tion of the act of Congress, of the 31st De-
cember, 1792, requiring the enrollment

to be made at the port nearest the resi-

dence of the owner, is prima facie evi-

dence that the boat belonged to such port.

The Steamboat Superior ada. Dudley et at.,

116

2. The proof afforded by the enroll-

ment, in such a controversy, will be held

conclusive as to the character of the boat,

unless contradicted by clear evidence of

the notorious residence of the owner or

owners, at a place or port other than that

named in the enrollment. Ibid.

3. Wiere the owners reside at differ-

ent ports, the vessel is to be considered a
domestic vessel at the port where she is

enrolled. . Ibid.

4. The presumption of the knowledge
that a boat belongs to the port of its en-

rollment, as to those who furnish supplies

or materials at that port, is strengthened

by the fact that it bears on its stern, in

conspicuous letters, as required by the

act of Congress, the registered name oi

such boat, with the port to which it be-

longs, especially where the evidence is,

that such boat made several trips weekly
to and from such port. Ibid.

5. A distinction exists, in the naviga-

tion laws of the United States, between
registered vessels and vessels enrolled and
licensed for the coasting trade, as regards

penalties imposed. T?ie Steamer Forrester

ads. The United Stales, 8

1

6. On the transfer of a registered vessel

to a citizen of the United States she must
be registered anew, or she loses the priv-

ileges of an American vessel ; but a dif-

ferent penalty is imposed by the enrolling

act for a neglect to renew a license granted

by virtue of that act. Ibid.

. 1. "Where a vessel has been enrolled

and licensed, and prior to the expiration

of the time limited by the license is sold

to a citizen of the United States, and con-

tinues running without a renewal of her
license, she becomes liable to port fees

and tonnage m every port at which she
may arrive, the same as vessels not be-

longing to the United States; but the

vessel does not thereby become denation-

alized. Ibid.

8. The existence (Jf a custom under
which purchasers of vessels previously

enrolled and Ucensed have awaited the

expiration of the time limited in the

license before obtaining a renewal of the

same, would not relieve such vessels from
liability to the penalty provided by the

eniolling act. Ibid.

9. Custom will not modify an act of

Congress. Ibid.

10. The term "coasting trade" cannot

be apphed to ferrying across a river. The
Stea/mboai Ja,s: Morrison ads. The United

States, 241

11. The words, "coasting trade," mean
the trade along the shore, and does not

include the busmess of a ferry boat. Th£
Ferry Boat Wm. Pope ads. The United

States, 256

12. An enrollment and hcense, duly

executed, does not require deUvery to

give it validity. The Steamloat FUmter
ads. The United States, 262

13. Where a license was duly exe-

cuted, sealed, signed, dated and numbered,

but not delivered untU a month thereafter

;

Beld, that it was a valid license from its

date. Ibid.

14. The lien against a vessel, in favor

of material men under the general mar-
itime law of the United States, also de-

pends upon the residence of her owners,

not upon the port of her enrollment. The

Golden Gate ads. HUl & Conn, 308
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15. See DOMBSHO and Iobeiqn Vbs-

8BL8, 5. Ibid.

ENEMY'S PROPERTY.

1. Enemy property found within our

territory on the breaking out of war, can-

not be confiscated without an act of Con-

gress authorizing such confiscation. The
Schooner Jvanita, 352

2. When war breaks out^ the question,

what shall be done with enemy property

in our country? Is a questioa rather of

policy than of law. The rule which we
apply to the property of our enemy, will

be applied by him to the property of our

citizens. Like all other questions of

policy, it is one proper for the considera-

tion of the legislative department of the

gOTemment, not of the executive or ju-

diciary. Ibid.

3. There being nothing in the act of

Congress recognizing the existence of war
between the United States and Mexico,
which authorizes the confiscation of the

property of the enemy found within our
territory upon the breaking out of the

war, the court has no power to confiscate

such property. Ibid.

4. A person residing in the enemy's
country long enough to acquire a donucU,

is subject to all the disabilities of an en-

emy so far as relates to his property. The
Cwrgo of the Schooner El Tdegrafo ads.

The United States, 383

5. A vessel sailing under the flag ofthe

enemy is considered as enemy's property,

and is hable to confiscation jwe belii.

Ibid.

6. A distinction may be drawn between
the vessel sailing under the fiag of the

enemy, and her cargo belonging to a neu-
tral; butHfit ajipearsthat the neutral has
by his residence in the enemy's country
acquired a domicil there, his property will

be considered as enemy's property. Ibid.

'7. The law of prize is a part of the

law of nations. By it a hostile chaiaoter

is attached to trade, independent of the

character of the trader who pursues or

directs it ; and condemnation to the cap-

tors is equally the fate of enemy's prop-

erty, and of that found engaged in an
anti-neutral trade. The Ba/rk Coosa ads,

Commodore Cornier, 393

6. Where a Frenchman Ijy birth, had

resided tjjlrteen years in the republic ol

Mexico, it was held that be had acquired

a domicil in the enemy's country, which

subjected him, so &r as it related to his

property, to all the disabilities of an ene-

my, therefore a vessel with her cargo

(both owned by him), found sailing under

the flag of the eneiny, was considered

liable to seizure and condemnation as

prize of war. The Schooner Amado ads.

Sogers and the United States, 400

9. To exempt the property of enemies

from the effect ol hostilities is a very

high act of sovereign authority. If dele-

gated to persona in a subordinate situation,

it must be exercised either by those who
have a special commission granted to them
for the particular business, and who in

legal language, are termed mandatories,

or by persons in whom such a power is

vested in virtue of auy official situation

to which a may be considered incidental.

The Sdwoner Amado ads. Lieutenaat Rog-

ers. «0

EQUITABLE TITLE.

1. Where one has a mere equitable title

without having possession under it ; Held,

that admiralty had no jurisdiction to sus-

tain a libel for possession. The Schomer
Ives ads. Kynodi, 205

See Executive Conieact, 1. Ibid.

KYIDENCE.

See Blockade, 5. The Nayade, 366

See INTEEEOQATOEIES, 1, 2. The El Tdr

egrafo, 383

See Enkollment, 1, 2, 4. The Superior,

1T«

See Usage, 1, 2. Broadtoea v. BuUer,

171

See Depositions, 1, 2. K« London, 6

See iNTBRBOGAToaiKS, 3. The L. B.

Goldsmith, 123

1. On application for a rehearing, held

that declarations of witnesses as to dis-

tance in the night time, must be received

with many grains of aUowanee. Conclu-

sions dra\vn by witnesses as to objects

discerned at a distance are iiucertain.

Tlie Georgia and Dresden, 474

2. A protest cannot be received in our

courts as evidence for the master or own-

er, but may be evidence against him and

them. The May Quem ads. Merrinum,
464
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3. Allegations in pleadings are admis-

sions hj the pleader and need no proof,

unless denied and put in issue, and as

against the pleader will always be taken

as matter conceded. The Brig Fashion

ads. Ward et ai., 8

i'. A witness swearing that he Siought

a particular order was given, and to his

belief that it was obeyed, is not ooutra-

dioted by testimony, positively averring

that such an order was not given. Ibid.

5. See Protest, 2. The Brig Fashion, 8

6. A receipt being introduced as proof

of a contract of affreightment, parol evi-

dence was admitted to explain it. The
Steamer Arrow a.da.' Butler, 59

7. A master, when upon a voyage, is

the general agent of the owner, and his

admissions and declarations as such, and
within the scope of his authority are evi-

dence against the principal. The H.D.
Bacon ads. Bads et ai., 214

' 8. The absurd rule which prevails in

chancery, that the answer of the defendant

when responsive to the bill, is equal to

two disinterested witnesses, or to one wit-

ness with other circumstances of equiva-

lent-force, does not prevail in the adnuralty

courts. Ibid.

9. Uor does the same rule prevail even
where the answer is responsive to inter-

rogatories propounded. Ibid.

10. A book of original entries, kept by
the captain of the propeller, who was also

part owner, is inadinissible to prove easfi

payments, there being no other proof oi

these payments. The Propelier B. F.

Bruce, 529

11. The general declarations of the
owners of damaged goods, unaccompanied
by any specific statements of disinter-

ested persons, showing the nature and
extent of the damage, are entirely insuffi-

cient and will be rejected by the court.

Eamies v. Gamaroc & Co.,
'

528

EXECUTORY CONTRACT.

1.' The .contract in this case is an ex-

ecutory contract for the purchase of a

vessel ; conveying no legal title to the

libelant, but simply investing him with an

equitable interest. The Court of Admi-
ralty will not hold an equitable title suffi-

cient to justify its interposition against the

legal 4litle to obtain psssesstom, althoiiigli

lit may sometimes decree such an equitable

'interest sufficient to restrain it from mter-

ferenoe from an existing possession under
it. The: Propelier s. 0. Ives ads. Kynoeh,

FBRRT BOAT.

1. A ferry boat running in a certaia

track across a river and oompelled to

make a certain number of trips within au
hour, is not excused from taking ordinary

precautions to avoid collision with a
steamship. IVie Stemnehip' United Stdtes

and The BeUeviMe, 4S1

2. A ferry-boat is undoubtedly entitled

to her rights and privileges, but they are

to be enjoyed with a due regard to tha
rights and duties of others, and like aU
ofiiers navigating the port of a commercial
city, is bound to -be prepared for those oo-

easioas, which call for the exercise of pru-

dence and skill.
'

Ibid.

-3. Congress -has no aufeority to require

a license to carry on a ferry over the Mis-

souri river at a place entirely within the

hmits of the state of Missouri The Slearrir

boat Jos. Morrison ads. The United States,

241

4. There is no law previous to the act

of July 7, 1838, requiring a ferry boat
plying -whoUy within' the limits of a state

to obtain a license ; nor does that act ap-

ply to such boats. Ibid.

5. Whether ferry boats plying between
the United States and Canada would '^be

required to obtain a Ucense. Quere? Ibid.

6. The phrase " coasting- trade " cannot

be applied to ferrying across a river. Ibid.

7. Theactof July 7th, 1838, "Topro-
ivide for the better security of the hves of

passengers on board -of vessels propelled

in whole or in part by steam, was not in-

tended by Congress to apply to all steam-
boats, but only to sufch as before the pas-

sage of that act were required to be en-

rolled and licensed. Tfie Ihry Boat- Wm.
•Pope ads. The United States, 256

8. Tinder the laws of Congress prior to

1838, ferry boats were not required to be
enrolled and licensed. Ibid.

9. A license from the United States and
a license from a stale are not both neces-
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aary to authorize the owners of a steam-

boat to employ her in ferrying. Ibid.

10. The laws of the TTnited States

contain no regulations for ferries as such

;

while the states have exercised the right

to license and regulate ferries from the

commencement of the government to this

day. Ibid.

11. The words coasting trade means
the trade along the shore, and the busi-

ness of a ferry boat is not included therein.

Ibid.

1 ^"Where a steamboat, built for a fer-

ry b^t, used in her daily employment as

such, and occasionally as a tug boat, was
employed one day in making several

trips from Detroit to Hamtrampk, three

miles distant, carrying passengers to the

grounds' of the state fair; HM, that such
use did not change the ordinary character

of the boat, or take her from the excep-

tion of the statute, or make her liable to

the penalties of the act. Tke Sleamboai
Ottawa, 53t>

13. The 49th section of the act of Con-
gress passed August" 30th, 1852, cannot
be so construed as to exclude boats or

vessels ordinarily used as ferry or tug
boats. Ibi(i

FOREIGN VESSEL,

See DouESiio aitd Fobeiw

FEEIGHT.

See OONTBACT OP AFrKEIQHTMBNT.

FURTHER PROOF.

See iNiBEBoaATOEtEa, 1, 2. TheEl.Telr

egrafo, 383

O
GARNISHEB.

See Costs, 2. The Ship Cabot, 318

H
HIGHWAYS.

See Streets and Natisation.
Brig Empire State,

The

641

IMPORTATION OF GOODS.

1. The laws of the United States in re-

lation to commerce and revenue use the
word "import" in its commercial sense.

The Forrester ads. The Uniied Slates, 81

2 The importation of merchandise into

the United States implies bringing the

goods and productions of 'other countries

into the United States from a foreign

jurisdiction. Ibid.

INFORMER.

See Penal Statute.

INSURANCE.

1. When a vessel at sea meets with

another, on board of which the greater

part of the crew are dead, and the rest

rendered entirely helpless by disease, it

is the duty of tk^ njaster of the first ves-

sel to interrupt his voyage to take the

necessary steps to preserve tbe lives of

the sick, imposed by natural law and the

commands of cliristianity. The Baric

George Mdholaus ads. Stwrtevani, 449

2. Such a stoppage or interruption is

not such a deviation as would discharge

any insurance or render the master civilly

or criminally responsible for any subse-

quent disaster to his vessel. Ibid.

3. There is no obligation upon the

master to lie by, or delay the progress of

the voyage for the purpose of preserving

property. This would d^charge the under-

writers firom future responsibility. Ibid.

4. The maritime law and commercial

usages do not prohibit the master from

deviating under such circumstances, in

the exercise of a, sound discretion to save

property tliat is imperiled. Ibid.

INTERROGATORIES.

1. The court will refuse an application

for further proof; where the claim, and
test affidavit of the claimant are entirely

at variance with his answers to the stand-

ing interrogatories. The Cargo ofSchooner

El Tdegrafo ads. The United States, 383

2. The greatest solemnity is attached

to examinations in prepa/ratoiio. The
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stauding interrogatories are of a search-

ing character, and well calculated to

elicit truth and detect fraud, and the

reasons must be cogent indeed that would
induce the court to deviate from the es-

tablished practice, and permit a claim-

ant, by further proof, to contradict his

own declarations, made under the solem-

nity of an oath, touching a fact so import-

ant as domiqii or national character. Ibid.

3. Answers to special interrogatories

are considered as analogous to the decis-

ory oath of the civil law, and are no more
evidence for one party than the other, and
wUl not be conclusive for either, where
the weight of the other proofs in the case

preponderates against the fact sworn to;

or where, by self contradiction, suspicion

attaches to the fldeUty of the answers.

TheL.B. Goldsmith, 123

4. The chancery rule requirmg two
witnesses, &o., to overcome the answer
of the defendant when responsive to the
bill, does not obtain in admiralty, even
with regard to answers to special inter-

rogatories. The H. D. Bacon ads. Eads
a ai,, 274

JORISDIOTION.

1. Since the decision of the Supreme
Court of the United States, in the case of
The Genesee Chief v. Piidrngh et al, 12

Howard, the admiralty jurisdiction has
been considered as fully estabhshed on
the Mississippi river, and all other rivers

as far as they are navigable from the

ocean, for vessels of ten or more tons

1 urden. The Ba/rge Jerniy Lmd ads. Willr

iaTns,
, 443

2. The establishment of such a juris-

diction, necessarily carries with it all its

incidents. Salvage services are as much
the subject of admiralty jurisdiction, as

damages arising from collisions or other

maritime torts. Ibid,

3. Where the baggage of a passenger
had been stolen from her room, on board
a passenger steamer, the Admiralty Court
has jurisdiction to entertain • libel to re-

cover its value. The Steamiboai H. M.
Wright aAs. Walsh, 494

4. The admiralty jurisdiction of the

District Court of the United States, ex-

tends to all the large, public navigable

rivers and lakes of the United States.

The Ohio river is one of that class. The
Steamboat Poniiac ads. McGinniss, 130

5. The jurisdiction of this court iu

cages of admiralty does not rest upon the

statute of 1 845, but upon the constitution

of the United States. It is not limited

to tide water, but embraces the lakes and
navigable rivers through which com-
merce is carried on between different

states or with a foreign nation. The Pro-
peUer F. W. Backus ads. Franconet, • 1

6. Where a vessel of the United States

is duly enrolled and licensed, anJfchas

been engaged for years between oSroit
and Buffalo, although she may have been
for a short time at a foreign port, still the

presumption is that her crew were hired

in a domestic port. Ibid.

I. At any stage of a proceeding in ad-

miralty, until final hearing, the question

ofjurisdiction is open. Wa/rd v. Thomp-
son, 95

8. The district courts of the United
States derive their jurisdiction from the

constitution of the United States and the

acta of Congress made in pursuance there-

o£ The Yofwng America ads. Scott, 101

9. The second section of the third ar-

ticle of the constitution of the United
States, which declares that the judicial

power of the courts of the United States
" shall extend to all cases of admiralty

and maritime jurisdiction," embraces those
subjects, whether of contract or tort,

which, at the time the constitution was
adopted, under the general maritime law,

were the appropriate subjects of the juris-

diction'of admiralty courts. Ibid.

10. The act of Congress of the 26th of

February, 1845, did not enlarge the juris-

diction of the national courts as to ques-

tions of admiralty. Ibid.

II. A question of jurisdiction being a
preliminary inquiry, it is proper that it

should be brought to the consideration of

the court at the earUest opportunity. The
Schooner Sornmel Strong ads. Wick, 187

12. The district courts of the United
States have a general admiralty jurisdic-

tion m rem, in suits brought by material

men against foreign Ships ; and in cases

of domestic ships where the local law
gives a lien. Ibid.

13. The Court of Admiralty has no ju-

risdiction over executory contracts. The

Prifelter S. 0. Ives ads. Kynoch, 205
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See ExECUTOHY Contraots, 1. Ibid.

15. Where one has a mere equitable

title, without having possession under it,

Tidd, that admiralty had no juradiotion to

eniertain a libel for possesaion. Ibid.

16. Courts of admiralty have no gene-

ral jurisdiction to administer relief as

courts of equity. They cannot enter-

tain a libel for specific performance, to

correct a mistake, to give relief against

fraud, &o., 3 Mason, 16. Ibid.

1^ The jurisdiction of the District

Coim of the United States, under the

ninth section of the judiciary act of 1T89,

embraces all cases of a maritime nature,

whether they be particularly of admiralty

cognizance or not. They are not embar-

rassed by the restraining acts of Richard

II and Henry IV, but are governed by
the principles of maritime law recognized

m maritime nations of continental Eu-

rope. Ibid.

18. When the general maritime law

gives the mechanic or material man a lien

for labor and materials, in the building of

avessel, the admiralty has jurisdiction to

enforce it by a process in rem, even before

the vessel is launched or employed in navi-

gation. The Propelier Charles Mears ads.

PanmUee, 197

19. When a libel is filed to enforce a

lien against a vessel before she is actually

employed in navigation, the libel must
show that the vessel is of the size and
buUd fitted for maritime employment, and
that her business was to be maritime

navigation upon the lakes or high seas.

Ibid.

20. Independent of the act of 1845,

extending the jurisdiction of the district

courts upon the lakes, the maritime law
has the same application to cases upon the

lakes, as it has to those upon tide waters,

both as to jurisdiction,' and to forms of

procedure and practice. Ibid.

21. Whatever are deemed material and
sufBcient averments in a hbel upon the

seahoard to give jurisdiction, would be
considered the same upon the lakes. Ibid.

22. Admiralty jurisdiction extends to
the lakes and navigable rivers of the
United States ; the same above as below
tide water. The Steamboal S. D. Bacon
ads. JEads et al, 274

23. Under thejudioiary act of 1189, the

courts of the United States have cogniz-

ance of an civil cases of admiralty and

maritime jurisdiction, exclusive of the

state courts, except as to the common law

remedy. The Goldea Gaie ads. Ashbrook,

296

24. There is no concurrent jujisdiotion

in rem in admiralty cases between the

courts of the United States and of the

several states. Ibid.

25. The common law remedy existed

before the constitution and act of 1789,

and is by the latter saved, not given. It

ia a remedy by action at common law,

not a proceeding in rem. A procaed ng
rem is not a common law remedy.

Ibid.

26. The admiralty and maritime juris-

diction of the United States in rem, is

exclusively ia their own courts. Ibid.

27. Where A,, the master of a brig, puts

into a foreign port by reason of a leak,

and then borrows money from B., and
diraws a bill of exchange upon C, which
bill is unpaid at maturity, and at the same
time that the bill is drawn, he also ex-

ecutes a mortgage or hypothecation, in

which there is a special stipulation, that

B. is not to take the usual marine risks in

case of bottomry and hypothecation,

neither instrument establishes a hen upon
the brig, which can be enforced in the

admiralty, for want of jurisdiction. The

Brig AUomtic, 614

28. Admiralty cannot enforce a claim

for money which has been advanced on
the personal credit of the vessel, owner
or master, in a suit in rem. Ibid.

LACHES.

1. Where a party, applying to a court

of admiralty to set aside a sale, is guilty

ol inexcusable laches in making his apph-

cation, the motion will not be granted.

The TropeUer Napoleon ads. Pease, 37

2. As to whether there are circum-

stances or not, under which the court

would set aside a regular sale in admiral-

ty. Quere t Ibid.

3. Where the party applyingto set aside

a sale, knew of the institution of the suit

before sale, knew of the sale within two
weeks after it took place, and yet delayed
making his application for nearly six

mouths, his laches is inexcusable. Ibid.
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4. Upon a motiim to vacate an order

pro amfesao, and for leave to answer, the

respondent must satisfactorily account for

his laches, and exhibit by answer, or affi-

davit, a meritorious defence. The Toung
America ads. Scott, 107

5. Where the respondent is a foreign

corporation and the respondent's agent

and proctor residing in the district where
the libel is filed, were not apprised of the

facts upon which to base an answer until

some months after the libel waa filed, a
motion to dismiss the libel for want of

jurisdiction having in the meantime been
filed, held, a satisfactory excuse for the

respondent's laches. Ibid.

See Limitations,

Tht Buckeye State,

1, 2, 3, 4, 6, 6j 1.

Ill

LEASE.

See 'WaiBTBS, 7. Th

LIBEL.

lire

541

1. Where by consent of psSTti* the
answer of the respondent stands as a cross

libel, the court may if a proper case is

made, decree full damages for the respon-

dent against the libelant. The Ogdens-

Is. Ward ei al 139

2. Where a libel is filed to enforce a
lien upon a domestic vessel, it must be dis-

tmctly set forth in the libel, by what mu-
nicipal regulation or state law, such lien

is conferred. The FropeUa- Ghas. Meaurs
ads. Parmaieed al, 197

3. When a Ubel is filed to enforce a lien
under the general maritime law, such
facts must be set forth in^the libel, which,
if proven, would satisfy the court, that the
vessel was a foreign vessel at the time the
lien attached. Ibid.

See JcEisDiOTiON, 20, 21. ibid.
See Collision, (as to cross libel). The

S. W. Downs and Storm, 458

LIBEL FOB POSSESSION.

See PosBBSsoBT Suit.

LICENSE.

1. No consul in any country.

larly hi an enemy's eoms/afy, nori;he com-

mander of an American^ feigate, has any
authority, by virtue of their official sta-

tions, to grant any license or permit which
could have the Itegal effect of exempting
the ve^el of an enemy from capture and
csirflsBation. The Schooner Amado ads.

ImitenaTtt Bogers, 400

2. If there be anything in a license or

permit granted by a consul, or a com-
mander of an American frigate, to entitle

a claimant to the equitable consideration

of the government, it is to the executive

or legislative department he must apply.

A court df prize is governed by the fews
of war, and- oali look only at the legal

effect ofsuch documents when introduced

in evidence. Ibid.

LIEN.

1. The moment a boat was released
upon a stipulation from the custody of the
law, she was also released from the lien

in favor of the original libelants, and they
could Only have recourse upon the 3tipu»

lation. CairroU & Adams v. The Siearriboat

T. P. Leathers, 432

2. The claimant of a boat libeled for

salvage upon giving a stipulation for her
release from the custody of the law, takes
her cum onere, subject to pre-existing
liabilitSes. Ibid.

: See ScsBOSAnoif and Surety, 1,

2. 3. Ibid.

4. When -supplies are furnished to a
vessel in her home port, the validity of the
lien must be determined by the local law;
but when they have been furnished In a
foreign port, or in the port of a state
other than the one to which the vessel
belongs, the liens are to be regarded as
admiralty liens, which are unaffected by
any limitations of the local law. Ibid.

5. If A. hold a lien against a vessel for
materials furnished, and the master request
B. to pay the account of A., the lien orig-
mally held by the latter is not by such
payment transferred to B., and he has no
right of action m rem in the admiralty;

Ibid.

6. The assignment of a claim forsalvage
divests the lien originally existingin favor
of the salvor, aud confers no right upon
the assignee to claim reimbursement in
a oourtof admiralty. The Gmrge Mchokim
ads. Siurhvaiit, 449
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I. The lien for towage is also.divested

by an assignment of the claim. Ibid.

8. As to those claiming liens on this

boat, as for supplies and materials furn-

ished, proof that they gave credit to the

boat, as of a port of another state, will

not avail, unless they have used ordinary

diligence to ascertain its true character, or

fraudulent or unfair means have been used

to mislead and deceive them, as to the

place to which it belongs. The Steamboat

Svperior ads. Dvdky ei al., 176

9. A claimant, having an original ad-

miralty lien, who has proceeded under a

state law, in a state court, to enforce it,

will be deemed to have waived such

original lien, and must rely solely on the

lien acquired by the seizure under the

state law. He cannot resume it at pleas-

ure, and thus be reinstated to his original

rights. Ibid.

id. For supplies furnished, or repairs

made to a boat belonging to another state,

there is an undoubted admiralty lien,

equivalent to an hypothecation of the

boat ; but for repairs and supplies at the

home port, there is no lien, unless given

by the state law. Ibid.

II. It is competent for a state to pro-

vide such a lien, and the national admi-
ralty courts will execute a state law for

such a purpose ; but state legislation can-

not supersede or destroy a lien acquired
by the general maritime law. Ibid.

12. A master of a boat or vessel has
no lien for his wages as such. Ibid.

13. A lien for materials furnished to a
vessel, may be waived either at the time
the materials are furnished, or by a sub-
sequent agreement on the part of the
creditor. If the creditor agrees to look to

other security, no lien attaches. T?ie

Steamboat FeuMon ads. Moore & Foote,

49

14. See Peomissort Note, 1, 2. Ibid.

15. In cases of supplies and materials
furnished to a vessel, the material man isf

not deprived of any of his remedies ex-
cept upon the most conclusive proof that
exclusive credit has been given to other
security than ' the vessel, its owner, or
master. Ibid.

16. Where a material man relies ex-
clusively upon the credit of the master or
owner for payment of his demand, no lien

is created upon the vessel ; but the lien

having accrued, it will not be released ex-
cept upon the clearest proof of the cred-

itor's intention to release it Ibid.

17. A state may by law create a mari-

time lien, unknown to the general maritime
law, and may provide legal tribunals, and
a mode of proceedings for the enforce-

ment of such hens, other than proceedings

im rem. The Sdwoner John Eichairds ads.

73

18. Proceedings im rem are peculiar to

admiralty courts. They are international

and not municipal. Ibid.

19. Whenever municipal law appropri-

ates the remedy im, rem against vessels,

it comes in direct conflict with the 2d
section of the 3d article of the constitu-

tion of the United States. Ibid.

20. State legislatures have no power to

divest a lien existing in admiralty. Ibid.

21. The possession of the vessel by the

sheriff under srate process, did not divest

the. lien in admiralty, or affect the process

in the hands of the marshal. Ibid.

22. The District Courts of the United
States have a general admiralty jurisdic-

tion in rem, in suits brought by material

men against foreign ships, and in cases of

domestic ships when the local law gives a
lien. The Schooner Sam. Strong ads.

Wick, 187

23. The act of the legislature of Ohio
entitled, "An act for the collection of

claims against steamboats and other water
crafts and authorizing proceedings against

them by name," passed February 26th,

1840, and the act explanatory thereto,

passed February 24th, 1848, does not

create a lien ; it only affords a remedy.

Ibid.

24. The Supreme Court of the state of

Ohio have decided that their water craft

law does not create a lien. See 14 Ohio,

410. Ibid.

25. The maritime lien of seamen for

their wages, and material men for supphes
and repairs, is a species of proprietary in-

terest in the ship or vessel itself and
which, except on payment, cannot be di-

vested by the acts of the owner or by any
casualty. Tlie tacUe, &c. of The America
ads. Bruce, 196

26. Such lien -adheres to the ship and
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all its parts, wluerever found,, and who-

eirer may be the owner. It attaches tOi

the parts of a dismantled vessel the same
as to a ship or vessel » imtegra. Ibid.

21. Wherever there is a maritime lien.

it may be enforced in the admiralty by a.

proceeding in rem. Ibid.

28. A lien against a vessel for labor

and materials may bo enforced before the

vessel is launched. T?ie Propelier Ghas.

Mews ads. Pa/rmalee, 197

29. See LrBEI,, 2, 3. Ibid.

30. See JdbiSDICTION, 18, 19, 20, 21.

Ibid.

31. "Where a steamboat violated the

second section, of act of July 7, 1838,

but subsequent to sudi violation, was
seized and sold under the Missouri " Boat
and Yessel Act," by material men; Edd,
that the United States had no lien or

claim, that could overreach the claim of

the material men, who had now acquired

title to the vessel. The Sleamboat Lavirel

aAs: The United States, 269

32. By said second section no' forfeiture

of the boat is declared, and no express

lien given on the boat for the penalty, in

case of a violation.. Ibid.

33. The expression in the second sec-

tion, " for which sum or sums the steam-,

boat or vessel so engaged shall be liable,"

is simply used to give a remedy against

the boat by name, and was not intended-

to give, a lien expressed or implied. Ibid.

34. A lien exists for salvage services'

upon the property saved; Th& R. D.
Bacon ads. Eads ei al., 274

35. Possession is not necessary to give

vahdity to a lien. There is a dofference

between the right of retainer, and a lien.

Ibid.

36. It requires the most unequivocal
aots, on the part of the salvors, to show
that they intend to abandon then: lien,

and resort to the owners for payment.
Ibid.

37. The Missouri act "concerning boats
and vessels, does not abrogate, displace

or supersede any lien given by the gen-
eral maritime law. The Henrietta ads.

Harris,
"

284

38. Nor does a seizure and sale under
that divest an adnuralty hen. Ibid.

Vol. I. 37

,
39. The admiralty and maritime law of

the United States, is of as much force in

the United States as a statute. And the

laws of the United States "are the su-

preme laws," and oann'ot be modified or

affected by state enactments. Ibid.

40. No right or privilege given by the

laws of the United States, can be abro-

gated, displaced or superseded by state

enactments. A maritime lien is such a
right. Ibid.

41. A state law declaring that a mar-
itime lien should have no effect in tliat

state, or should be postponed to liens

given by the state laws, would have no
binding force or effect. Ibid.

42. Where a material man ha'i a lieu

upon a vessel under the general maritime
law of the United States, he has a right

to enforce that hen by a suit in the United
States courts, although the vessel may
have been' subsequently seized and sold

under the Missouri act concerning boats
and vessels. The Golden Gate ads. Ash-
brook, 296

43. Where a material man has no lien

under the general maritime law, but has
a lieu under the state law, and the
same law provides certain proceedings by
which that hen may be divested, , if those

proceedings are had, his lien is divested,

and he cannot sue in the United States

court. Ibid.

44. The lien against a vessel in favor

of a material man, under the general mar-
itime law of the United States, aiso de-
pends upon the residence of her owners,
not upon the port ofher enrollment. The
Golden Gate ads. Sill & Gorm, 308

45. See Ownbhs, 3. Ibid.

46. Where a steamboat -was owned in

Indiana, emroUed in Kentucky, chartered
by residents of St. Louis, Missouri, and
contracted debts to residents of Missouri

;

Held, That under the general maritime
law of the United States, the charterers

and material men both residing in Mis-
souri, there was no lien upon the vessel.

Ibid.

47. A seaman's lien for wages, although
he was a part owner of the vessel, is not
divested by a sheriff's sale on a judgment
against all the owners ; but he may pro-

ceed to enforce his lieu by libel. The
Sfeamhoat Pilot No. 2 ads. Foster, 215
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48. The Ohio boat and vessel law, so

called, of 1840, gives no lien upon a vessel

for repairs, and it has been so construed

by the Supreme Court of Ohio. The Pro-

peller Plymouth ads. Scoit, 56

49. Where the master of the vessel com-

plies with the stipulation in the charter

party which requires the dehverji of the

cargo to the holders of the biUs of lading

as a condition precedent to his receiving

the freight, he loses his lien on the cargo

;

and his recourse for compensation is

against the consignees, as the represen-

tatives of the charterers. Eames v. Chaa.

Cavaroc & Co., 528

50. A wharfinger's lien cannot be en-

forced in admiralty against a domestic

vessel. The Sieamioat Asa B. Swift ads.

653

51. A wharfinger is not a material man,
but only a lessor, for the time being, of a
part of ills real estate to be used as moor-

age, and his lien cannot be enforced under

rule 12 of the admiralty, against a do-

mestic vessel. Ibid.

52. The lien of the wharfinger is only
enforceable as a corrmum, la/m lien ; if he
part with his possession of the vessel, his

lien ceases. Ibid.

See Limitations, 1, 1. The Buckeye
State, 111

LIGHTS.

1. The act of 1849 provides that, sail-

ing vessels "going off large " or "before
the wind," must show a white light. Un-
der this act, a vessel "under way," with
the wind " abaft the beam," must show a
white light. The Propeller Buffalo ads.

jBoM, 115

2. A vessel in nautical technicality is

" going off large," when the wind blows
from some point " abaft the beam," is

going "before the wind," when the wind
is "free," comes over the stern, and the

yards ofthe ship are braced square across.

Ibid.

3. The 6th section of the act of Con-
gress of 3d March, 1849, required a ves-
sel navigating the lakes in the night,

while on the starboard tack, to show a red
light, and a vessel having the wind free

a white light. It also required saHmg
vessels to have reflectors to their lights,

and that they should be such as to insure

a good and sufficient light, as well as

propellers and steamers. The Schooner Mi-

ra/nda ads. Foster, 227

4. A brig close hauled on the starboard

tack was showing a white light ; Held^

that she was in &ult. Ibid,

6. The brig having the wrong light, the

burden of proving that the collision was
not in consequence thereof is thrown upon
her. Ibid.

LIMITATIONS.

1. The maritime lien confers upon mate-

rial men and seamen, the right to enforce

the same by a proceeding in rem. But
this right is not without salutary restrict

tions, arismg from, and demanded by, the

interests of navigation. The Sieaimer

Buckeye State ads. StiUnum el al,. 111

2. The limitations prescribed by the

common law do not apply to claims in ad-

miralty without express statutory pro-

visions, yet public policy requires that

these liens should not be permitted to lay

dormant, to the injury of third parties.

Ibid.

3. No cognizance will be taken of tacit

liens, where circumstances are presented,

creating justly the presumption that the

lien is waived, and that the creditor looks

to other security than the vessel. Ibid.

4. Lapse of time alone is not enough to

make a demand stale. Ibid.

5. The policy of the law is, that a mar-

itime lien should not be protracted beyond
a reasonable opportunity for its enforce-

ment. Ibid.

6. Upon the northwestern lakes,

where several voyages are made durmg
the season from one extreme point 6f the

lake to the other, there is great reason to

limit these tacit liens to the season of nav-

igation, and not extend them beyond one

year, unless there are special circumstan-

ces contradicting the presumption which
delay creates, especially when the rights

of purchasers intervene. Ibid.

1. Where libeUmts suffer a claim to

sleep three years, with repeated opportu-

nities to enforce it, and no excusatory cu:-

cumstanoes exhibited, the presumption is

strong and conclusive that the hen is

waived. Ibid.
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LOCAL REGULATIONS.

See Municipal BBanLATioiis.

LOOK-OUT.

1. Where, in the night time, a steamer

like the Atlantic, of great power and

speed, there being a haze or fog on the

lake, making it difficult to distinguish ob-

jects at any considerable distance—on a

route, and at a point on such route much
frequented by vessels and steamers, going

at a speed of fifteen miles an hour, the

second mate and wheelsman being tlie

only officers on deck, and they both in the

pilot-house; hdd, that the Atlantic did

not maintain a sufficient look-out. The

Ogdmsbwrgh aAa. Wardetal., 139

2. A competent and vigilant look-out,

stationed in the forward part of the ves-

sel, with an unobstructed view, is indis-

pensable to exempt the steamboat from

blame in case of accident in the night

time, while navigating waters on which

it is accustomed to meet other water craft.

Nor is the inside of the pilot-house the

proper place for the stationing of a look-

out. Ibid.

M
MANDATORIES.

1. To exempt the property of enemies

from the effect of hostilities is a very

high act of sovereign authority. If dele-

gated to persons in a subordinate situation,

it must be exercised either by those who
have a special commission granted to them
for the particular business, and who in

legal language, are termed mandatories,

or by persons in whom such a power is

vested in virtue of any official situation

to which it may be considered incidental.

The Schooner Amado ads. Lieiitenamt Bog-
era, 400

2. No consul in any country, particu-

larly in an enemy's country, nor the com-
mander of an American frigate, has any
authority, by virtue of their official sta-

tions, to grant any license or permit which
could have the legal effect of exempting
the vessel of an enemy from capture or

confiscation. Ibid.

MARINBR.

1. A female employed as cook on board
of a vessel is a mariner, and is entitled to

sue in the admiralty for her wages. The

Schooner

man,

•imm ads. Eimly Sage-

5

2. A seaman, who is at same time

part owner of a vessel in which he serves,

is not thereby precluded from libeling in

admiralty for wages. The Steamboat Pilot

No. 2 ads. Foster, 215

3. And where, under such circumstan-

ces, the vessel is sold at sheriff's sale, on

a judgment against all the owners, the

lien of the owner so serving is not cut off,

but he may proceed by libel to enforce

his lien. Ihid.

See Salvage, 1, 8, 9, 10, 11. The Ship

John, Taylor, 341

See Costs, 2. The Ship Cabot, 348

See Maeshalino of Claims, 3. The

America, 195

MARSHALING OP CLAIMS.

1. The claim of the stevedore for load-

ing and unloading the vessel, and that of

a commercial firm for supplies furnished

her before the fire which rendered neces-

sary the services of the salvors, cannot be
permitted to interfere with the claims of

the latter, but may be paid out of any
remnant in the registry. The Bark Pan-

dora ada. Emerson, 4'38

2. Where a boat has been sold ilnder

an order of the Court of Admiralty, and"

the proceeds paid into the registry, and
the fund is insufficient to pay all the

claims against it, on a question of distri-

bution, the claimants will be paid accord-

ing to their priorities of privilege. In this

case: 1. Claims of seamen for wages ; 2.

Material men having a lien by the gene-

ral maritime law ; 3. Material men having

a lien by virtue of a seizure under a state

law, without reference to priority of

seizure. The Superior ada. Dudley et al.,

116

3. When the parts ofa wrecked vessel

are saved by the owners, and not by
sailors, the court, in marshaling the lienS

and disposing of the proceeds of the sale

of the property, will order payments in

discharge of the liens, 1st. To seamen

:

2d. To material men. The Tackle, &c., of

the Steamboat America ads. Bruce, 195

MATERIAL- MEN.

1. The district courts of the United

States have a general admiralty jurisdic
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tion in rem, in suits brought by material

iflen against foreign ships, and in cases of

domestic ships, where thelooal law gives

a lien. The Schooner Samuel Strong ads.

Wick, 187

2. "Where a material man has a lien

upon a vessel under the general mari-

time law of the United States, he has a

right to enforce that lien by a suit in the

United States court, although the vessel

may have been subsequently seized and

sold under the Missouri " act concerning

boats and vessels." The Golden Gate ads.

Ashbrook, 296

3. The same law which gives the lien

may also divest the lien. Ibid.

4. The lien of material men under the

general maritime law depends upon the

residence of her owners, not upon the

port of her enrollment. The Golden Gale

ads. mU & Conn, 308

5. "Where the general charterers of a

ship and the material man both reside in

Missouri, the Utter had no lien upon the

vessel. Ibid.

See Marshaling of Claims, 1. The

Pandora, 438

See D00EA6E, 1, 2, 3, 4. The Buckeye

State, 69

See MABSHALiua OF Claims, 3. The

America, 195

MEASURE OE DAMAG-ES.

See Damaqes.

MORTGAGE.

1. "Where a mortgage or hypothecation

of a vessel was given for money borrowed
in a foreign port, by the master, to make re-

pairs, containing a special stipulation that

the usual marine risk in cases of bottomry
and hypothecation shall not be taken,

and a hill drawn at the same time,

neither instrument gives a lien upon the
vessel enforceable in admiralty. The Brig

614

MUNICIPAL REGULATIONS.

1. The corporations of cities and towns
on the Mississippi river, when authorized

by the legislatures of the different states,

within which those cities and towns are

situated, have the right to pass rules and

regulations relative to their lahdinga; and

it is the duty of this court to respect them.

The Steamer Southern Belle ads. Culbert-

son, 461

2. Testimony introduced to show that

the ordinances of the town of Grand Gulf,

fixing the places of landing for steam-

boats and flat-boats, are rarely enforced

by the authorities of the town, can have

no influence with this court ; for if the

fact be so, it may serve to show a gross

dereliction of duty on the part of those

who have been charged with the execu-

tion of those ordinances, but can afford

no ground for this court to decree that

they are to be totally disregarded. Ibid.

NA"VIGATION. NAVIGABLE
STREAMS.

1. All navigable streams should be left,

open, and no one has a right to obstruct

the path of vessels along their channels.

The Steamboat " C. D.jim." ads. LaUande

eial., 501

2. "Where a raft had been driven by

the vis major into a channel of the river,

and obstructed it, and had remained there

an unreasonable lengjji of time, and no

anxiety had been exhibited by the party

in charge, no exertion made by Mm to

extricate it, this would afford ample

ground for the master of a steamboat to

take the' necessary steps for its removal.

Ibid.

3. But where every effbrt was made
to remove the raft from the channel, no

apprehension of a pecuniary loss on the

part of a steamboat from a reasonable de-

lay, would afford an excuse or justifica-

tion for the violent and summary des-

truction of the raft, by the master of the

steamboat. Ibid,

4. Doubtful words in a statute if not

scientific or technical, are to be interpreted

according to their familiar use and accep-

tation. The phrase "going ofi' large," is

nautical, and signifies having the wind

free on either tack. The Brig Fashion

ads. Ward et ai., 8

6. The term "navigable waters," used

in the act of Congress of 26th February,

1845, is not to be understood in the same
sense as "natural streams;" and must be

held to include an artificiEkl communication
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fsucb. aa the WeUand canal. TTie Tmng
America ads. Scoit, 101

6. A veasal iu nautical technicality, is

" going o£f large," when the wind blows
from some point " abaft the beam ;" is

" going before the wind," when the wind'

"is free," comes over the stern, and the

yards of the ship are braced square across.

The Buffalo ads. HaU, 1 1

5

T. The intention of Congress has been
dearly manifested by the act of 18th of

May, 1796, to ordain all rivers actually

navigable, as common law rivers, whether
or not the tide ebbs and flows. Th£ Brig
Empire State, 641

8. Wharves or docks must be con-

structed so as not to impair, but faoihtate

navigation and commerce, and as such be
open to the landing of all—the moorage
of aU vessels, without "toe, impost or

daiy." Ibid.

9. When a highway upon the land,

and another upon the water, adjoin, the

right of passage from one to the other is

free to all Ibid.

NEGRO.

See GoLOKED Febsons.

NEUTRALITY.

1. Upon the breaking out of war be-

tween the United States and the republic

of Mexico, the province or department of

Yucatan, belonging to Mexico, having
assumed a flag of her own, and having
manifested a determination to remain neu-

tral, a special order was issued by the

President of the United States, exempting
her citizens from the operation of the

laws of war, under such circumstances,

no citizen or resident of Yucatau, could

with impunity violate the neutrality by
assuming for the purposes of trade the

flag of the enemy. The Cargo of Bl Tde-

grafo ads. The United States, 383

2. It is a principle of the law of prize

as recognized by the Supreme Court of the

United States, 9 Granoh, 388, that the

two maxims of " free ships, free goods,"

and "enemy's ships, enemy's goods," are

not necessarily connected. The primitive

law, independent of international com-
pact, rests on the simple principle, that

war gives a right to capture the goods of

an enemy, but gives no right to capture

the .goods of a friend. The neutral flag

conscitutes no protection to an enemy's
property, and the belligerent flag com-
municates no hostile character to neutral

property. Ibid.

3. Prom the foregoiug principle it fol-

lows, that a distinction may be drawn
between the vessel sailing under the flag

of the enemy and her cargo belonging to

a neutral ; but if it appear that the neu-
tral has by his residence in the enemy's
country acquired a domicil there, his

property will be considered as enemy's
property. Ibid.

O

OBSTEUCTrOX,

See NAViaATioN and Navkablb Wat-
BBS.

OWNERS.

See Ohabtee Party. Eamesv. Cavarov,

528
See Salvage, 2. The Ship Charles,

329
See EnbOllment, 2, 3. The Superior,

116
See Contract of Affreightment, 1,

2. The Julia Smith, 61

1. Where several part owners having
unsettled accounts between them, petition

for a statement of account and payment
of their shares, and the managing owner
of the boat asks that the whole should be
paid over to him, it would be unjust to

pay the surplus to the managing owner,
and turn the other petitioners over to a
bill in chancery, for the recovery of their

interest, and it would operate oppressively

to retain the amount in the registry of the
court until the matter was settled in

equity. The L. B. Gotdsrrt,-^, 123

2. The lien of a material man under the

general maritime law, depends upon the

residence of her owner, not upon the port

of her enrollment. The Golden Gate ads.

HiU & Conn, 308

3. When there is a charter party, and
by its terms, the charterers are to have
exclusive control, possession and man-
agement of the vessel, to appoint the

master, run the vessel, and receive the

entire profits, they, and not the general

owners, are to be deemed the owners.
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and are alone responsible for damages and

oontraota. Ibid-

4. A seaman who is at the same time a

part owner of the vessel in which he

serves is not thereby precluded from libel-

ing in admiralty for wagea Tli£ Pilot No.

2 ads. Foster, 215

5. A. & B. were, with others, part

owners ol a vessel, and also served on

board as mariners. The vessel was sold

on execution out of a state court, on a

judgment against all the owners. Seld,

that the sale not affecting the liens of

seamen, A and B. might libel the vessel

in the hands of the purchaser at sheriff's

sale, for wages due prior thereto, notwith-

standing the former part ownership. Ibid.

P
PART OWNER.

See OwNBKS.

PARTIES.

1. It is the duty of salvors, in bringing

suit for salvage, to make all the co-salvors

parties, otherwise the court cannot do
full justice to all concerned. The Steotm-

boat JEdwa/rd Howard, 522

2. "Where a few of the salvors present

themselves in court, conceal from the

court the names of others who equally

participated in the salvage services, the

court would feel bound to dismiss their

Hbel. Ibid.

PARTNERSHIP.

1. W. being owner of the steamboat
Detroit, agreed with T.that he might run

the boat during two sailing seasons. The
boat was to be under the control of

and he was to appoint all the officers and
crew of the boat except the clerk. The
clerk was to be under the control of W.
and to make reports to him of the re-

ceipts' and expenditures of the boat. The
receipts were to be applied,' 1st, to the

payment ofthe boat's expenses ; 2d, to her
insurance; 3d, to the payment of $6,000
to W , and the balance to be divided be-

tween W. and T. T. was to be allowed
$300 per annum for his services as agent
of the boat. HM, that although by this

agreement the parties became partners

after a certain event, in the profits of the

business of the boat, they were not part-

ners to such an extent as to oust the ad-

miralty court ofjurisdiction in a cause for

the recoveiy of damages for a breach of

the agreement. Ward v. Thompson, 95

2. Where T. was to run the boat ofW.
for a fixed period, under a special agree-

ment, by the terms of which the earnings

of the boat were to be applied, 1st, to

payment of the boat's expenses; 2d, her

insurance; 3d, a given sum to W., the

owner, and the balance to be divided be-

tween W. and T. Held, that until the ex-

penses, insurance money and the given

sum to be paid to W. were realized, T.

was but the bailee or agent of W. Ibid.

3. Under the 43d rule of admiralty

practice, the party entitled to remnants

on the surplus in court, can only obtain it

by petition or motion, and any one having

an interest has a right to intervene '^pro

mteresse svto," whether his application in

volves the settlement of partnership ac-

counts or not. The L. B. GoUsmith, 123

4. See OwNEBS^ 1. Ibid.

PAYMENT.

1. Areceiptof payment bynote, is only

prima fade evidence of payment, whidi

may always be explained by other testi-

mony. The Steamboat Fashion ads. Moore

& Fooie, 49

2. A receipt unexplained, is conclu-

sive, and the party against whom it is

produced must establish its character, if

he wishes to avoid ita legitimate effect.

Ibid.

See LiEK, 12, 13, 14, 15. Ibid.

PENAL STATUTES AND ACTION&

1. The eighth section of the act of 2 8th

of February, 1799, in relation to prose-

cutions upon a. penal statute, by an in-

former, contemplates an action in the

name of the informer alone, as well as in

the name of the United States, to the use,

in whole or in part, of an informer. The

Steamboat PUmter ads. The United States,

262

2. If the informer, for whose use the

suit is prosecuted, in whole Or in part;, is

not an officer of the United States, the

United States cannot be liable &>i costs in
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the cases mentioned in the said eighth

section. Ibid,

3, The informer is liable for costs, how-
ever, although the United States may be
a party on the record, ' Ibid,

4. The court may require an informer

to give security for costs, and in case of

refusal, strike lis name from the record.

Ibid.

6, By the second section of the act of

Congress approved July 1th, 1838, "to
provide for the better security of the lives

of passengers," Ac, no forfeiture of the

boat is declared, and no express lien

given on the boat for the penalty in case

of a violation, Tlie Sieamboai Lawel ads.

The United States, 269

6. See Lien, 30, 32. Ibid.

POLICE REGULATIONS,

See MVNIOIPAIj BnaiTLAIIONS.

PLEADnSiaS.

See Pbaotiob,

POSSESSORY SUITS.

1, The twenty-second rule in admiralty,

prescribing the mode of procedure in

petitory and possessory suits, requires a
joint proceeding in rem, and in personam.
The Propeller S. G. Ives ads, Kynoch, 205

2. To allow a libel in such a case to be
amended so as to proceed for damages
in persoTWjm, would be inconsistent with
the established rules of admiralty prac-

tice. Ibid.

PRACTICE.

1. If; upon the return of the monition

(in a prize cause), no person appears to

assert a claim to the vessel and cargo, the

proctor of the captors may move for a

decree upon the evidence as it appears

upon the record. The Bairk Coosa ads.

Com/modore Gonner, 393

2. If the claimant be a citizen or an
ally, at the same time that he makes out

his interest, he confesses the commission

of an offence, which, under a well known
rule of the civil law, deprives him of a

right to prosecute his olahn.

cavsa, non oritu/r actio.

Ex iurpi

Ibid.

3. Parties to suits in admiralty must
be bound by their allegations and proofe,

and the former, to bo ellectual, must be
sustained by the latter. The Ship New
England aAa. Kramme, 481

4. When the allegations of the libel

are not sustained by proo^ the libel will

be dismissed. Ibid.

5. The case presented by the pleadings
in a cause is the only one upon which
the court can be caUed to adjudicate.

The Bairh Oregon ads. Eodocanachi, 504

6. In a cause of damage to cargo,

where the libel alleges the fault of the

master to be, 1st. That he falsely repre-

sented his vessel to be tight, staunch and
seaworthy ; and 2d. That the damage re-

sulted from the master's carelessness,

negligence and improper conduct, the

libelant cannot claim another specific

ground of complaint not set up in the

hbel, as that the danger was caused by
the fault of the master in not putting into

some other port to repair his vessel, and
take measures to preserve his cargo.

Ibid.

6. When by consent of parties, the

answer of the respondent stands as a
cross Ubel, the court may, if a proper case

is made, decree fuU damages for the re-

spondent against the libelant. The Og-

densbm-gh ads. Ward et al., 139

f. Under Rule 15, of the admiralty, the

hbelaut may proceed: 1st, against the

ship and master ; 2d, against the ship

;

3d, against the owner alone ; 4th, against

the master alone. A proceeding in rem,

against the ship, and m personam against

the owner, not being authorized by the

rule, is prohibited. Ibid.

8. Allegations in pleadings are admis-

sions by the pleader and need no proof,

unless denied and put in issue, and as

against the pleader will always be taken
as matter conceded. The Brig Fashion
ads. Ward et al., 8

9. Where a party applying to a court of
admnalty to set aside a sale, is guilty of
inexcusable laches, in making his appli-

cation, the motion wUl not be granted.

The Propdkr Napoleon ads. Pease, 37

10; As to whether there are cu-oum
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stances or not under which the court

would set aside a regular sale in admiralty

or oot. Qim-e ? Ibid.

11. Under the circumstances a delay

of six montlis was inexcusable. Ibid.

12. At any stage of a proceeding in ad
miralty until final hearing the question of

jurisdiction is open. Ward v. Thompson,

95

See BTBUTEaLHrr, 2. Hhs El Telegrafa,

3S3
See EmBMy's Peopertt, 1. The Bark

Oooaa, 393
See Exemt's Pbopbett, 8. The

Schooner Amado, 400
See License, 2. Ibid.

13. A rule of practice established by
virtue of an act of Congress, has the force

of a statute. The Towng America ads.

Scoti, lt)7

14. Upon a motion to vacate an order
pro confesso, and for leave to answer, the
respondent must satisfactorily account for

his laches, and exhibit by answer or affi-

davit a meritorious defence. Ibid.

15. Under the 43d rule of admiralty
practice, the party entitled to remnants,
or the surplus in court, can only obtain it

by petition or motion, and any one having
an mterest has a right to intervene pro
mteresse suo, whether his application in-

volves the settlement of partnership ac-

counts or not. The L. B. GoldsmiSi, 123

See Pabtibs, 1, 2. The Steamboat Ed-
ward Soward, 522

See Costs, 5, 6. The Steamer Norma,
563.

See Owners, 1. Ibid.
See Intebbogatobibb, 1, %. The El

Telegrafo, 383
See SUBEOSATION AND ScEBTT, 4. The

T. P. Leathers, 432
See Decree, 1, 2, 3. Uie Brig Fashion

amd Steamhoai Pacific, 41
See PoBSESSOBT Suits, 1, 2. The S. G.

Ives, 205
See Peual Statutes, 1, 2, 3, 4. The

Steamboat Plamier, 262

PRESUMPTIONS OE PAYMENT.

See LiMiTA.Tioifs.

PRIORITT.

See LmiTATiONS.

PRIZE.

See Enemy's Proper. y, 1, 3. The
Jiianita, 352

FEOCTOB.

1. Negotiations for the adjustment of a
suit in admiraity should be conducted in

the presence of the proctors of the parties,

as they have a persMial and legal weight,
and a direct responsibility to the court
The Ship Cabot ads. McDonald, 348

See Costs, 1, 3. The Ship Cabot, 348

PROMISSORY NOTE.

1. Where a creditor of a vessel, on
taking a promissory note upon a demand
for whicli, by law he has a lien upon a
vessel, acoorapa&ies the act with the evi-

dent intention oflookingonly to the note,

and not to the vessel, for payment, such
intention, howev^ jnanifested, operates
as aji abandonment of the hen. The
Steamboat Fashion ads. Moore andFeoe, 49

2. Where a boatts creditor receives a
promissory note upon his demand, and
wiiere the circumstances show that the
only design in taking the note was to
grant an extension of time for payment of
the demand: Held, that there was no
abandonment of the lieu upon the boal^

which had previously existed. Ibid.

3. See Lien, 12, 14, 15. Ibid.

4. See Patkent, 1, 2. Ibid.

PROTEST.

1. A protest cannot be received in our
courts as evidence for the master or owner,
but may be evidence against him and
them. The Brig May <^iem ads. Merri-
mac, 464

2. The protest of the captain and crew,
made the morning after the coUision, when
admitted in evidence, may be considered
as evidence corroborative ofthe testunony
of the witnesses in court, where as to all

material facts they correspond. The Brig
Fashion ads. Ward et at., 8

3. It is a use&I and proper precaution
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for a master of a vessel to note & (protest

St the first port of his arrival, after an lac-

eident, but it is not an indispensable duty.

Thisli'opeller Cleiiela/nd-^da. Minni, 221

HECEIPT.

1 When a receipt is introduced as evi-

dence of the coptraot of affreightment,

the whole document is in proof) and one
part cannot be separated&om the other in

its judicial interpretation. The Steamer
Arrow ads. BuUer, 69

2. After the voyage had been com'
pteted, the olerk of a steamer, sailing be-

tween Sandusky, Ohio, and Detroit, Mdoh-

igan, gives the following receipt to the
owner of a horse lost between Detroit

and Chatham, another steamer having
tsdcen the horse at Detroit

:

"Received of T. B., three dolars for

transporting horse from Sandusky to

Chatham. One dollar for the steamer
Ploughboy, and two dollars for the
Arrow. The horse (by consent) trans-

ferred to the Ploughboy, October 30,
1852." Parol evidence was admitted'

to explain the receipt. Ibid.

3. A receipt of payment by note is only
prima facie evidence of payment, 'Which
may always be explained by other testi

mony. The Steamboat Fashion ads. Moore
etiU., 49

4 A receipt unexplained is oonolusiyq,,

and a party against whom it is produced,

must establish its character, if he wishes

to avoid its legitimate effect Ibid.

EEHEAEING.

See EviEEifCE, 1. The Georgia and

s

SALVAGE.

EECORDINa ACT

1. The act of Congress, entitled, " An
act to provide for recording the convqy--

ancea of vessels, and for other purposes,"

(9 L. & B. 440), does not extend to char-

ter parties. The Golden Gate ads. Sili &
Cotm, 308

REGISTERED VESSEL,

i Enrollment.

REMNANTS.

3 Paetnership.

1. A salvor is a person who without
any particulair relation to a ship in dis-

tress, proffers useful service and gives it

as a voluntary adventurer, without any
pre-existing covenant, that connected hun
with the duty tS employing himself for

the preservation of that ship. The Shy)

6gS ''P> P suva^ 'spB ssijimio

2. Tie owners of the saving vessel are

deaiSy entitled to be paid a proportion of

the amount awarded by the court as sal-

vage oompejisation ; and one-third is the

proportion usually awarded to such own-
ers because of the risk and danger to

which their property is exposed in the

performance of the salvage service. Ibid.

3. In cases of salvage, a court of ad-

miralty will not indulge mere possible

conjectures. If the fact that the vessel

has been saved be clear, the presumption

that she might otherwise have been saved

is mere matter of conjecture in rwMbus.

Salvors are not to be driven cut of court

upon the suggestion that if they had not

touched a derelict ship and cargo, the

latter might, in some possible way, have
been saved &om all calamity, and there-

fore that the salvors have little or no
.merit. Ibid.

4. It has heen customary to award a

moiety in oases of dereljot, but the rule

is by no means inflexible, and courts of

admiralty, both in England and America,

have been governed in their decrees, by
the peculiar oiioumstances of each par-

ticular case. Ibid.

5. "Where some of the salvors decline

asserting a claim for salvage compensa-

tion, their proportion will not accrue to

the benefit of either tiieir co-salvprs or to

the owners of the saving vessel. Ibid.

6. In salvage cases, which are frequent-

ly of great importance, and where proposi-

tions of compromise are often ambig-

uously made, and often liable to miscon-

ception, the admiralty court in England

disregards all tenders, except those form-

ally made by acts of court. It is not

known that this doctrine has been adopted
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by the courta of the TTnited States ; but

the general practice is in salvage cases, to

make tenders by formal acts of court,

which are legal memoranda of the nature

of pleas. Ibid.

T. The crew of a wrecked vessel, who
have by meritorious exertions saved the

tackle and fiirniture of that vessel, have

a claim for compensation in the nature of

salvage upon the property so saved. The

Ship John Taylor ads. John, Caaiweli et cd.,

341

8. It is the general doctrine of the Eng-

lish maritime Taw, from which ours is de-

rived, that the payment of wages is de-

pendent upon the earnings of freight. If

no freight be earned, no wages are due,

for freight is the mother of wages ; but,

in cases of shipwreck where the seaaften

cannot earn wages and yet perform a mer-

itorious service, they are entitled to a

salvage compensation for their labor and
services in preserving the wreck of the

ship and cargo, or either. Ibid.

9. Where salvage is allowed to seamen
for services performed in preserving the

wreck of thefr own vessel and her cargo,

the amount of wages they were receiving

at the time of the disaster, is a safe and
proper criterion to be adopted by the court

in fixing the qiumiv/m of salvage they are

to receive. Ibid.

10. Oompensation in such a case allow-

ed to seamen, must be paid out ofthe pro-

ceeds of the property saved. Ibid.

11. In awarding a salvage oompensa-
tion at the rate of fifty per- cent, in ac-

cordance with the stipulations of a writ-

ten contract between the United States

consul at Havana of the one part, acting

for the master, owners and underwriters
of the wrecked ship, and the master of
the schooner Warrior of the other part,

in pursuance of which the said schoonor
came to the relief of the wrecked vessel,

the court will not give the whole com-
pensation to the master and owners, and
leave the seamen to look to the other
moiety for their reward. The contract is

not a rule that binds the court to grant
so large a per centage on the value of
the property saved to the master and
owners only, as ostensible parties to the
agi'oemeut, when it is shown that the
dangers and toils incident to the enter-
prise, have been shared by the seamen,
who were doubtless induced to embark
in the undertaking by the very fact that

such a contract was entered into by the

master. Ibid.

12. In a case of salvage, it is immate-

rial whether the master of the vessel re-

quiring assistance formally surrenders the

vessel into the hands of salvors or not,

if it appear that he called for assistance,

and that neither he nor his crew actively

participated in the salvage service. Their

presence, merely, cannot be permitted to

detract from the meritorious character of

the services performed by the salvors.

The Bark Dehphoa ads. The Jlnion Tow-Boat

Gom/pany, 412

13. The aid rendered to a burning ves-

sel by tow-boats whose services were
not actually required to rescue the vessel

from her perilous situation, will be regard-

ed as superfluous. And the court, in esti-

mating the value of the tow-boats em-
ployed in the salvage service, will look

to the evidence to ascertain how many
were really necessary for the accomp-

lishment of the object in view, and treat

all others as supernumeraries, which being

in sight of the burning vessel, rendered

assistance not actually requirei Ibid.

14. While such assistance is not to be
deprecated by the court, it cannot be re-

ceived as a reason for increasing the esti-

mate of the property put at risk, and
thereby enhancing the claim ofthe owners

for salvage compensation. Ibid.

16. A tow-boat company cannot be
treated as a salvor, but as the owner of

property (their tow-boats), which is put

at risk in the salvage service, are to be
compensated like all other owners of ves-

sels under similar cfrcumstances. Ibid.

16. Salvage is not always a mere com-
pensation for work and labor. Various

considerations : the interests of commerce
and navigation, the lives of the seamen
render it proper to estimate a salvage re-

ward upon a more enlarged and liberal

scale. Ibid.

17. The ingredients of salvage are:

First.- Enterprise in the salvors in going
out in tempestuous weather to assist a
vessel in distress, risking their own lives

to save their fellow creatures, and to res-

cue the property of their fellow citizens.

Secondly. The degree of danger and dis-

tress from which the property is rescued,

whether it was in imminent peiil and al-

most certainly lost, if not at the time
rescued and preserved. Lastly. The value
of the property saved. Where all these

circumstances concur, a large and UberaJ
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reward ought to be given; b?it where
none, or scarcely any take place, the com-

pensation can hardly be denominated a

salvage compensation. It is little more
than a mere remuneration pro opera et

lahore. Sir John Nioholl, in the case of

The Glifton, 3 Haggard, 117. Ibid.

18. Mere speculative danger will not

be sufficient to entitle a person to salv-

age; but the danger need not be such
that escape from it by other means was
impossible. It cannot be necessary that

the loss should be inevitably certain;

but it is necessary that the danger should

be real and imminent. Talbot v. Seeman,

1 Cranch. , Ibid.

19. It is rare that we find combined in

a smgle case all the ingredients of a salv-

age service ; but we must not, therefore,

lose sight of those which prominently ap-

pear, from the evidence, to command our

approval or elicit our commendation.
Ibid.

20. In questions of salvage, no distinc-

tion can be made between the boat and
cargo, both being subject to the same rule

of law. The Siecmiboai T. P. Leathers

ads. MontgoTnery, 421

21. A salvage compensation can be
awarded only to persons by whose agency
and assistance the vessel or cargo may
be saved from impending peril, or recov-

ered after actual loss; and salvage wiU
not be allowed unless the property be
saved in fact by the parties who make the
claim. Intentions, however good, and ex-
ertions, even though they be perilous and
heroic, are not sufficient to sustain a claim

for salvage. Ibid.

22. The drawing a boat off when
aground, is a common act of courtesy

among steamboats, for which no claim for

salvage is ever asserted. Ibid.

23. The surrender of the imperiled boat
by its master, to the care and protection

of the master and crew of the steamer
Eobb, vfftually dissolved the contract be-
tween the surrendered boat and its pilot,

and the pilot by important services subse-

quently rendered beyond the line of his

duty, i<s such, is entitled to claim as one
of the salvors. Ibid,

24. The rate of salvage is not governed
by the mere extent of labor. The value
ofthe property saved, the degree ofhazard
in which it is placed, the enterprise, in-

trepidity and danger of the service, and

the policy of a liberal allowance for timely

interposition of maritime assistance, all

conspire to increase the amount of the
salvage. When the value of the property
is small and the hazard great, the allow-

ance is in greater proportion ; on the other

hand, when the value is large and the
services highly meritorious, the proportion

is diminished. Ibid.

25. Where the master of a vessel on
fire gives authority to another to save
what he can, and look to the property he
may be enabled to save for his compensa-

tion, the person thus authorized is to be
regarded in the light of a salvor, and is to

be compensated as such out of the pro-

ceeds of the property saved. The Bairlt

Pandora ads. Ernerson, 438

26. The owners of a steamboat, for ser-

vices in towing a burning vessel from one
shore of the river to the other, are entitled

to a reasonable compensation for towage

;

but they are not, for that service alone,

entitled to salvage. Ibid.

27. See Mabshalins of Claims. Ibid.

28. See JuBffiDlOTlON,

Jenny lAnd, «

The Bark
443

29. The stipulations of a written con-

tract will be recognized no further in a
court of admiralty charged with a case

of salvage, than they accord with the

opinion of the court in the exercise of a
sound discretion. The Jenny Lind ads.

Williams, 4l43

30. This court, as a court of admiralty,

cannot be called upon to enforce the spe-

cific performance ofsuch a contract, though

such a contract may and often does form

a fair and equitable criterion in fixing the

guamium of salvage compensation. Ibid..

30. When a part of the crew of a ves-

sel at sea are dead, and all the rest physi-

cally and mentally incapable of providing

for their own safety, this is not what is

known as derelict, but guasi derelict in

the admu-alty. The Ba/rk George Nicho-

laus ads. Stwtevartt, 449

31. In a case like the present, one-

thu-d, clear of all expenses, of the prop-

erty saved, was deemed a Uberal allow-

ance. Ibid.

32. The assignment ofa claim for salvage

divests the lien originally existing in favor

of the salvor, and confers no right upon
the assignee to claim reimbursement in

a court of admiralty. Ibidj
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33. WTien a steamboat is in actual

peril, and one is requested to take charge
of her and save her, if possible, with no
stipulation as to time or wages, the fact of

acting as master, not having been so be-

fore, will not deprive him of the right to

claim salvage. The Steamboat Pamtiac

ads. McGirmis, 130

34 The fact of peril is to be ascertained

from the circumstances surrounding the
boat at the time when the salvage service

commences, and the fact of escape is not
to be taken as proof that there was no
periL Ibid.

35. The fact that the exertions of the
salvor alone did not save the boat, she
being finally saved hj the particular man-
ner in which the ice broke up, does not
deprive him of the reward due a salvor, if

he encountered the danger and did all that
could be done under the circumstances.

Ibid.

36. There is no fixed rule of compensar
tion for salvage services. It must depend
upon the particular circumstances. It
may be a per centage npon, or a certain
proportion of the thing saved, or a fixed
sum to be assessed pro rata upon the boat
and cargo. In this case the latter course
is adopted. Ibid.

37. A lien exists for salvage services
upon the property saved. The K D.
Beuxm ads. Eads et ai., 274

38. It requires the most unequivocal
acts on the part of the salvors, to show
that they intend to abandon theblien and
resort to the owners foir payment. Ibid.

39. The true rule of construing salv-
age contracts is, that they shall be pre-
sumed prima facie fair, but if proved to
be unconscionable, the Court of Admiral-
ty, like the court of equity, in similar
cases, would refuse to enibrce it. Ibid.

price of $4,000 was but just and reason-
able. Ibid.

42. It is the duty of salvors in bring-
ing suit for salvage, to make all the co-
salvors parties, otherwiseihe court cannot
do full justice to all concerned. The Slecmir
boat Edward Howard, 522

43. Where a few of the salvors present
themselves in court, conceal from the court
the names of others, who equally partici-

pated in the salvage services, the court
would feel bound to dismiss their libel.

Ibid.

44. "Where a fair and liberal allowanoe
as salvage is tendered to the libelants or
their proctors, the court will be bound to
decree costs against the libelants, to be
paid out of their distributive share. Ibid.

See Tow-BoATS and Towage, 3. The
S. W. Downs and Storm, 458

40. Admiralty courts have never put
the compensation for salvage services
upon the basis of pay for work and labor,
but have ever considered that it was for
the interest of commerce and navigation,
that a liberal compensation should be al-

lowed, and in proportion to the benefit
received by the owner. Ibid.

41. Where the salvots, by the use of
their ma<ihinery and divihg-bell, worth
$20,000, raised a badly sunken steamer,
in the Mississippi, Valued at $20,000, in

twelve hours ; HM, that the contracted

SEAMEN.

1. The act erf July -20, 1790, for the
government and regulation of seamen in

the merchant service, providing that if an
agreement in writing be not made, &c.,

with seamen, they ^aU be entitled to the
highest rate ofwages that shall have been
paid for a similar voyage within three
montiis preceding the shipping, does not
apply to seamen upon tug boats. The
PropeSmr B. F. Bruce,

. 539

2. Where a seaman was proved to have
served the year previous for a particular
rate of wages, and shipped with no agreed
rate; Held, that in the absence of con-
trary proo^ the last year's wages would
be presumed right, and taken as the meas-
ure of wages for the present. Ibid.

See Marqieb.

SET-OFF.

1. In the case of a libel for repairs to

a vessel, whether an estimate of profits

that the vessel might have made had she
not been unreasonably detained by the
libelant in making the repairs, can be
allowed as a set-off to the Ubelant's bill,

Qve/re f The Steamier Buckeye State ads.

Ives, 69

SIGNAL LiaHTS.

See LisHTS.
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SLAVE.

See CoLOKED Person.

SMUaOLING.

See Importation op Goods.

SPECIFIC PEEFOEMANCE.

See SALTAas, 29, 30. JTje Jhmy Idnd,

443

STALE CLAIM,

See Limitations.

STATUTES COMMENTED ON AND
CONSTRUED.

1. The Michigan atatjute for the collec-

lion of olaima against ships, boats and
vesselsi and declaring, lien thereon, for

supplies and materials, mak6.s no equal

proTision for olaima arising in other states.

TheSclwoner John BicluwdsaAa. Biggs, 13

2. The proceedings before a circuit

court corbmiasioner of the state of Michi-

gan, under the " boat and vessel " law of

said state, cannot be considered as a pro-

ceeding in rem. Ibid.

3. Proceedings m rem are pecuUar to

admiralty courts. They are international

and not municipal. Ibid.

4. "Whenever municipal law appropri-

ates the remedy in rem against vessels,

it comes in direct conflict with the, 2d
section of the 3d article of the constitu-

tion of the United States. Ibid.

5. State legislatures have no power to

divest a lien existing in admiralty. Ibid.

6. The posaeaaion of the vessel by the
sheriff under state process, did not divest

the lien in admiralty, or affect the process
in the hands of the marshal. Ibid.

7. The act of Congress of the 2eth of

February, 1845, did not enlarge the juris-

diction of the national courts as to quaa-
tions of admiralty. The Towng America
ads. Scott, 101

8. The term " navigable waters " used
m the act of Congress of 26th of Pebraary,
1845, is not to be understood in the same

sense as " natural streams,'' and must be
held to include an artifloiial communica-
tion such as the Welland canal: Ibid.

9. The act of the legislature of Ohio
entitled, " An act providing for the collec-

tion oi claims against steamboats and other

water crafts and authorizing proceedings

against them by name," passed February
26th, 1840, and the act explanatory there-

of passed February 24th, 1848, does hot
create a lien ; it only affords a remedy.
The Schooner Sam. Strong ads. Wick,

187

10. These statutes, being in derogation

of the common law siMJuld be oonstrusd
strictly. Ibid.

11. When a state statute has received
a construction by the supreme state

courts, that construction, is binding upon
the federal courts. Ibid.

12. The Supreme Court of Ohio, have
decided that their water craft law does
not create a lien. See, 14 Ohio, 410.

Ibid.

13. The 5th section of the act of Con-

greas of March 3, 1849, requires a vessel

on the starboar,d tack to show a red light,

and a vessel having the wind free a white
light. It also requires sailing veaaels to

have reflectors to their hghts as well as

propellers and steamers. Tti£ Mvramda
ads. Foster, 227

14. The act of 1849, did not intend to

abrogate the rules which have, been gen-

erally observed for the management of

vessels ; it only adds a new one. Ibid.

15. The act of Congress, approved July

7th, 1838, " To provide for the better

security of the lives of passengers on
board of vessels propelled in whole or in

part by steam," is founded upon article 1,

section 8, clause 3 of the constitution,

giving Congress power " to regulate com-
merce with foreign nations, and among
the several states, "Ac. The Steamboat

Jos. Morrison ads. The United States, 241

16. If commerce is completely internal,

confined to one state, Congress has no
power over it. Ibid.

17. There is no law previous to the act

of July 7th, 1838, requiring a ferry boat

plying wholly within the limits of a state,

to obtain a license. Ibid.

18. The act of 7th of July, 1838, does

not apply to such ferry boats. Ibidi
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19. The act of July 1th, 1838, "To
provide for the better security of the lives

of passengers on board of vessels propel-

led in whole or in part by steam," was

not intended by Congress to apply to all

steamboats, but only to such as before

the passage of that act were required to

be enrolled and licensed for the coasting

trade. The Ferry Boat Wm. Pope ads.

The Urdted States, 256

20. Under the laws of Congress enacted

prior to that of 1838, ferry boats were not

required to be enrolled and hcensed. Ibid.

21. The words "coasting trade" mean,

the trade along the shore, and the busi-

ness ot a ferry boat is not included therein.

Ibid.

22. The laws of the United States con-

tain no regulations for ferries as such.

Ibid.

23. The 8th section of the act of 28th

of February, 1799, in relation to prose-

cutions upon a penal statute by an inform-

er, contemplates an action in the name of

the informer alone, as well as in the name
of the United States, to the use in whole

or in part of an informer. The Steamboai

Planter ads. The United States, 262

24. By the 2d section of the act of

Congress, approved July Hh, 1838, en-

titled " An act for the better security of

the lives of passengers on board of ves-

sels propelled in whole or in part by
steam," no forfeiture of the boat is declar-

ed, and no express lien is given on the

boat for the penalty, in case of a violation.

The Steamboat Lawd ads. The United

States, 269

25. The expression in the second sec-

tion, " for which sum or sums the steam-

boat or vessel so -engaged shall be liable,"

is simply used to give a remedy against

the boat by libel, and was not intended

to give a lien express or implied. Ibid.

29. The admiralty and manthne law ol

the United States except where it is

changed by act of Congress, is as much
the law of the United States, as if it had

been formally enacted word for word in a

statute. Ibid.

30. The laws of the United States

" are the supreme laws," and cannot be

changed or altered, modified or repealed,

by state enactaienta. Ibid.

31. No -right or privilege given or se-

cured by the laws of the United States

can be abrogated, displaced or superseded

by state enactments. A lien is such a

right. Ibid.

32. If a state legislature should pass

an act declarmg that a maritime lien

should have no effect in that state, or

should be postponed to liens given by

the laws of that state, such enactments

would have no binding force or effect.

Ibid.

33. Under the judiciary act of 1789,

the courts of the United States, have

cognizance of all cases of admiralty and

maritime jurisdiction exclusive of the

state courts except as to the conamon law

remedy. The Goldem Gate ads. Ashbroolc,

296

34. The common law remedy existed

before the constitution and act of 1789,

and by the latter was saved not given. It

is a remedy by action at common law, not

a proceeding in rem. A proceeding in

rem is not a conamon law remedy. Ibid.

35. The proceedings under the statute

of Missouri entitled " An act concerning

boats and vessels," are not strictly pro-

ceedings TO rem. Ibid.

26. See Lien, 30. Ibid.

27. The act of the legislature of Mis-

souri, entitled " An act concerning boats

and vessels," does not abrogate, displace,

or supersede, any lien given by the gen-

eral maritime law of the United States,

The Henrietta ads. Ha/rris, 284

28. A seizure and sale under the Mis-

souri " act concerning boats and vessels,"

does not divest a lien given by the gen-

eral maritime law. Ibid,

36. See Lien, 41, 42. Ibid.

37. The act of Congress entitled, "An
act to provide for recording the convey-

ances ofvessels, and for other purposes,"

9 L. & B. 440 ; does not extend to charter

parties. The Golden Gate a:ds.HiU& Conrt,

308

38. The Ohio statute of 1840, called

the boat and vessel law, gives no lieu

upon a vessel for supplies, and has been

so construed by the Supreme Court of

Ohio. The Plymmiih ais.'Scott, 66

39. The act of July 20th, 1790, for the

government and regulation of seamen in

the merchant service, providing that if an
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agreement in writing be not made witli

seamen, they shall be entitled to "the
highest rate of wages that shall have been
paid for a, similar voyage, within three

months preceding the shipping, does not

apply to seamen upon tug boats. The
Propeller B. F. Bruoe, 639

40. The 42d section of the act of Con-
gress, passed August 30, 1852, entitled,

" An act to amend an act, entitled, ' An
act 10 provide for the better security of
the lives of passengers on board of ves-

sels propelled in whole or in part by
steam, passed July 7, 1838,' and for other

purposes," cannot be so construed as to

exclude boats or vessels ordinarily used
as ferry or tug boats. The SteamhoaJ,

Ottawa, 536

See Deteoit, City of, 1, 2, 3, 4, 5.

The Brig Empire State, 641, as to the
statute authorizing the laying out of the
city, and the power of the city over streets

and whi.rves, &c.

See Colored Pbbson, 1, 2. Act of
20th of April, 1818. The Bark Ohio,

409
See Collision, 6. Act of August 30,

1S52. The Georgia amd Dresden, ili
See Eneollmbst, 1. Act of 31 Decem-

ber, 1792. The Superior, 176
See Sn||MART Peooess, 1, 2, 3. Act

of 1790; section 6. The Steamiboat London
ads. Kief <fc Lang, 6

See Lights, 1, 2. Act of 1849. The
Buffalo, 115

See JUEISDIOTION, 17. Act of 1789.
S. G. Ives, 205

STIPULATION.

See SUBEOGATION AND SuEETt, 1, 2, 3,

4. The T.P. Leathers, 432

STREETS.

See Desteoit, City op, 2, 3, 4, 5, 6.

The Brig Empire State, 541, aa to the

power of the city over streets, highways,
wharves, and the authority by which the

same were laid out.

SUBROGATION AND SURETY.

1. "Wheri? a surety on a bond or stip-

ulation given in the admiralty pays th«

money in accordance with the decree
of the court, he is entitled to be subro-

gated to the rights of the orignal libelant

;

but he cannot be paid by preference out

of the proceeds of the boat^ wljieh hag
been sold under his execution while there
are liens already existing. Oa/rroU et al.

V. T/ie Steamboat T. P. Leathers, 432

2. The moment the boat was released
upon a stipulation from the custody of the
law, she was also released from the lieu
in favor of the original libelants, and they
Could only have recourse upou the stipu'

latlon. The boat was at liberty to go
where she might think proper, and quoad
the claims of the original hbelants, was at
liberty to contract de novo, debts which
might opei'ate as liens in admiralty or
under the local law. Ibid.

3. The surety on a stipulation who
has paid money for his principal, can only
be regarded aa an ordinary creditor of the
principal upon whose personal credit he
relied when he bound himself for the pay-
ment of the obligation. His right to be
paid out of the proceeds of a boat which
has been sold under his execution must be
regarded as subordinate to the claims of

the interveners who have established their

hens. Ibid.

4. It is the surety's own fault if he
fails to exact of his principal a separate

stipulation to indemnify him against loss

;

and although the rules in admiralty are

silent with regard to this form of stipula-

tion, yet as a familiar and well estabhshed

part of the civil law and general admiralty

practice the court would not hesitate upon
the appHcation of the surety to dhect ii to

be given. Ibid,

See Libit, 4. Ibid.

SUMMARY PROCEEDINGS.

1. The sixth section of the act of Con-
grrss of 1790, confers power on the judge
or justice to issue summary process in the

cases specified; and the court will not

look beyond the certificate of such officer

for the authority of the clerk to issue the

process prescribed ; but such certificate

must show on its face that the commis-
sioner had power to act. The London ads.

Kief <Sc Lang, 6

2. Two seamen being discharged from

the steamer London at the port of De-

troit, made oath, before a United States

commissioner, of the amount due them
as wages, who certified the same to the

district clerk ; on which a summons was
issued, directed to the master of the ves-

sel, to show cause why proceedings
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should not be forthwith instituted against

the vessel. Ibid.

3. The principal abjection to the pro-

cess was, that the certificate upon which
it was based did not state the residence

of the district judge, or that he was ab-

sent from his residence in the city of

Detroit, where the Admiralty Court
was held. The certificate is mot suffi-

cient. Ibid.

SUKPLUa

See Pabtneeshep.

T
TENDER.

Wlieu a fair and liberal allewanee,

as salvage, is tendered to the libelants,

or their proctors, the court will be
•bound to decree costs against the libel-

ants, to be paid out of their distribu-

tive share. The Steamboat Edwairel How-
ard, 622

See Saivasb, 6. The Ship Gharks, 329

TO"W"-BOATS AND TO"WAGB.

1. The owners of a steamboat, for ser-

vices in towing a burning vessel from

one shore of the river to the other, are

entitled to a reasonable compensation for

•towage , but they are not, for that service

^lone, entitled to salvage. The Bark Pom,
doraada. Emerson, 438

2. See MAESHALma of Claims, 1.

Ibid.

3. See Lien, 6. The Georae Mckolaus,

449

4. A steamboat, for services performed
in towing other steamboats from positions

v?here they were moored at the wharf,

and thus preventing them from coming in

contact with a steamboat on fire descend-

ing the river, is entitled to a compensa-
tion for towage, and not to a compensa-
tion in the nature of salvage. The
Steamboats S. W. Downs and Storm ads.

Stevens, 458

5. A party who in view of the danger
with which his boat is threatened by the

approach of a steamboat on fire, calls for

the assistance of another steamboat to re-

move his property from its perilous situa-

tion, will not be aUowed to plead ex-
emption from liability to pay for the ser*

vices demanded, upon the ground that

his property would have been safe, if

left in its original. positioiL Ibid.

6. The act of 1790, for the government
and regulation of seamen in the merchant
service, does not apply to seamen upon
tow-boats. T/ie Propetter B. F. Bruce, 539

1. The forty-second section of the act

of Congress of August 30, 1852, cannot
be so construed as to exclude- boats ordi-

narily used as a ferry or tow-boat. The
Steamboat Ottawa, 536

See Salva&b, i, i. The Bark DelpHos,

412

r

USAGE.

1. Proof of a usage long established,

uniform and well known, to the effect

that under a bill of lading in the usual

form, with the words " privilegBjof reship-

ping" inserted, a boat fi:om below bound
to any place above the falls of the Ohio,

may wait there for a rise of water for a
month or more without incurring liability

for not dehvering the cargo,,in.a reasonar

ble time, is admissible. BroadweH v. But-

ler et ai., 176
*

2. The proof in this ease is conclusive

of the existence of such usage; and,

therefore, the detention of the boat with
its cargo, for thirty days or upwards, doSs
not deprive the owner of a right to re-

cover fuU freight to the place of consign-

ment, if the property was delivered -with

promptness, after the first rise in the river.

Ibid.

3. Custom will not modify an act of
Congress. The Steams Forrester ads. The
United States, 81

4. See Eneollmbnt, 8. Ibid.

W
WAIVER OF LIEN.

See Limitations.-
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WAGES.

1. A master of a boat has no lien for

his wages as such upon the vessel he

commands. The Svperior ads. Dudley ei

at.,
1'76

2. The act of 1T90, for the government

and regulation of seamen in the mer-

chant service, does not apply to seamen

upon tug boats. The PrapeHhSr B. P.

Bruce, 539

3. Where a seaman served one year

and served another with no agreed rate of

wages, the rate paid the first year will be
presumed the correct measure of wages
for the second year. Ibid.

See Saltaqe, 8, 9.

Taylor,

The Ship John
341

WAR.
,

1. One of the immediate consequences

of the commencement of hostilities is the

interdiction of aU commercial intercourse

between the citizens of the states at war,

without the license of their respective gov-

ernments. The Bark Coosa ads. Commo-
dore Cornier, 393

. WHARVES.

1

.

The power of the city of Detroit over
wharves is derived from the statutes of the

United States. 2%e Brig Emipire State,

641

2. The city has no title to the fee of the
streets, even when they extend into the
river, and cannot occupy them or author-

ize others to do so. Ibid.

3. The city authorities have power to

regulate the streets, &c., but this does

not authorize them to sell, lease or ex-

ercise other acts of ownership over them.

Ibid.

4. The city authorities may erect

wharves at the termini of their streets

suitable for landing, but by so doing such
erections become free to the public as

extensions of the streets, and the city has

no authority to exact toll for ingress or

Ibid.

Enemy's Propbett, 1, 3. The
352

WELLAND CASTAL.

See NAViaATiON, 6.

WHARFINGER.

1. A wharfinger's lien cannot be en-

forced in admiralty against a domestic

I%e Steamboat Asa JR. Swift ads.

553

2. A wharfinger is not a material man,
but only a lessor, for the time being, of a
part of his real estate to be used as moor-
age, and his lien cannot be enforced
under rule 12 of the admiralty, against a
domestic vessel. Ibid.

3. The lien of the wharfinger is only
enforceable as a common taw lien ; if he
part with his possession of the vessel, his
lien ceases. Ibid.

See Wharves.

Vol. I.

5. Wharves or docks must be con-

structed so as not to impair, but facilitate

navigation and commerce, and as such be
open to the landing of aU—^the moorage
of aH vessels, without "taa, impost or

daiy." Ibid.

6. When a highway upon the land,

and another upon the water, adjoin, the

right of passage from one to the other is

free to all. Ibid.

1. A lease giving the lessee " the sole

and exclusive right to use the public

wharf for his ferryboat," does not author-

ize the collection of toll for wharfege.

Ibid.

WITNESS.

1. The manner and demeanor of wit-

nesses in giving testimony wiU be con-

sidered where they conflict in their state-

ments. The Steamboat Gore ads. Bideinr

son, 45

2. When two witnesses were examined
by deposition, and were subsequently ex-

amined in court, and contradicted each
other, reliance is to be given to the one
who is sustained by his previous testi-

mony, rather than the other. And al-

though the depositions were not ofiered

by the parties, yet "the court when ap-

88
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prised of their being on file, may call for

their production. The Fropelkr Buffalo

adft SaSi, 115

3. In collision cases, witnesses, ob'-

serving passing events from different po-

sitions, cannot be expected to agree, las

to locality of objects, or the relative

change of position; much more must this

be the case where the one making the ob-

servation is under rapid motion. Ibid.

4. On application for a rehearing, held

that declarations of witnesses as to dis-

tance in the night time, must be receiv

ed with many grains of allowance. Con-
clusions drawn by witnesses as to objects

discerned at a distance are unceitaini

Thi Georgia amd Dreadm, 4J4

See Ettobkoe.

WEECK.

See Saltaqe, 8, 9, 11.

Taylor,

The Ship John
341
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