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JUDGES

OF THE -

COURT OF SESSION,

DURING THE PERIOD OF THESE REPORTS.

FIRST PIVISION

Right Honourable CHARLES HorEg, Lord President.
Davip RoBerTson WiLLiamson Ewarr, Lord Balgray
Apam GivrLies, Lord Gillies.

Josaua HEeNRY Mackenzie, Lord Mackenzie.
Lords Ordinary.

GeorGe Cranstoun, Lord Corehouse.
JomN FuLLERTON, Lord Fullerton.

SECOND DIVISION.

Right Honourable Davip BoyLe, Lord Justice-Clerk.

Sir WiLrLiaM MiLLER, Bart. Lord Glenlee.

ALEXANDER Maconochik, Lord Meadowbank.

Joan Hay Forses, Lord Medwyn, who succeeded Lord
Cringletie, upon his resignation in November 1834.



iv
Lords Ordinary.

Sir JaAMEs WELLwWoOD MoNcRrEeIrF, Bart. Lord Moncreiff.

Frawcis Jerrrey, Lord Jeffrey ; who became an Ordinary
of the Second Division on the removal of Lord Med-
wyn to the Inner;House, , , . .

Lord Ordinary on the Bills, §c.

Henry CockBurn, Lord Cockburn, promoted to the Bench
upon the resignation of Lord Cringletie.

Jon~n Hore, Esq. Dean of Faculty. :

Joun ArcHiBALD MURRAY, Esq Lord Advocate, suc-
"cepded, upon hiy resignation in November 1834, by

Sir “WirLiam—Rag, Bart. who resigned in Apnl 1835,
when Mr MurraY was reappointed.

ANDREW SKENE, Esq. Solicitor-General; succeeded Lord
Cockburn on his promotion-to the Bench. = Mr Skene
resigned in November 1834, and was succeeded by .

Duncan M‘NEeiLL, Esq. who res:gned in Apnl 1835, and
was succeeded by .

Jonn CunineHAME, Esq. *

%Mt Skene died, deaply regresed by the profession, in April 1835.
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No. I. 12th November 1834.
DONALD STEWART, JubiciaL Facror oN THE EsTATE
oF HaRrris,
against

ALEXANDER M<RA.

Tack.—(MELIORATIONS).— LANDLORD AND TENANT.— HERI-
TABLE CREDITOR.—A tenant having right to meliorations, at the
termination of his lease, is entitled to retain the amount of these
Jrom the last year’s rent, in so far as expressly authorised by the
lease, but not as authorised by separate obligation, against a judicial
Jactor in a ranking and sale demanding payment of the rent.

ArcaiBaLp M‘Ra, the defender’s father, possessed part of the
estate of Harris, upon a lease for nineteen years from Whitsunday
1814, Upon his death he was succeeded by his son, the defender,
who continued in possession during the remainder of the lease. The
lease contained the following clause : ¢ Further, it is hereby decla-
‘red, that the said Archibald M¢Ra, and his foresaids, shall have
‘liberty to build a dwelling-house and stone-dikes upon the lands
* hereby set, and that at the expiry of the present lease, he or they
‘ shall receive payment for the same, but that only on the express
¢ condition that the said dwelling-house is built of stone and lime,
‘and glated, and that the dikes are sufficient stone-dikes ; and it
VOL. X, A
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" 12 Nov. 1834 ¢ ig declared that fanks for sheep are to be paid for as stone-dikes: :
\e~~/ ¢ which dwelling-house and dikes are to be valued by persons mu-

Stewart v,

M‘Ra.

¢ tually chosen by the parties at tlre expiry of this lease: and it
¢ is declared, that the claim of ‘the said Archibald M‘Ra, and his -
¢ foresaids, for building such dwallmg-house and dikes, is on no ac-
¢ count to exceed the. sm ‘of L.800 sterling, and that the said
¢ Alexander Normaz Madleod and his foresaids, shall be liable to
¢ that extent only', mu for no greater sum, on any account what-
¢ ever; and also," that it shall be in the power of the said Archibald
¢ M<Ra, and his foresaids, to build houses necessary for the accom-
¢ modaﬂqn.pf the shepherds ; which houses, if they are built of stone
¢and tlay, and left in good repalr at the expiry of this lease, are to
¢ e .valued in manner foresaid, and to be paid for by the said Alex-

. 7.[ ander Norman Macleod, and his foresaids, over and above the
"+ 1, ¢ expense of the buildings hefore mentioned.’

In 1822 the following farther agreement was entered into be-
tween the pursuer, as factor for the proprietor of Harris, and the
defender : ¢ Rodil, 20th July 1822,—DEaRr SiRr, In consequence of
¢ your application to me respecting breaking the falls of the river
¢ Bunavinsidh, so as to allow salmon up that rivulet, Mr Robertson
¢ of Edinburgh, the accountant for the estate of Harris, and I, agree
¢ that yau will begin said improvements forthwith; and as we con-
¢ sider it beneficial for Harris’s interest to get this done, it is agreed
¢ on that you will be allowed L.12 sterling, as meliorations for said
¢ improvement, at the expiry of your lease, provided the salmon will
¢ surmount the fall up the stream; and in the event of your failing
¢ to execute the improvement complete, you will be allowed L.6
¢ sterling, on giving it a fair trial. I, however, expect you will be
¢able to get the job executed. I am, &c. (Signed) DoNaLp
¢ STRwART, faotar for Harris, To A. M‘Ra, Esq. tacksman of
¢ Hushinish.’

In the oourse of the lease a dwelling-house, and other buildings
and dikes, were erected by the tenant, and the falls on the river were
broken so as to allow the salmon to get up.

A process of ranking and sale having been brought of the estate
of Harris, the pursuer was appointed judicial factor, and in that
character raised the present action againat the defender, concluding
for payment of the balance of the rent for the last year of the lease.
In defence, the defender stated, that he was entitled to retain the
rent in payment pro tanto of the meliorations allowed by the
lease.

Pleaded for the putsuer—
As the houses and dikes were built during the possession of the
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estate by Mr Macleod, the proprietor, the claim for meliorations can 12 Nov. 1834.°
only be enforced against him and his heirs, and the defender cannot ‘=~
found upon the obligations in the tack, to the effect of entitling him yropo ™

to retain his rent in a question with creditors, or a singular succes- ——

sor. The agreement entered into by the letter of 1822, being prro"*
founded on a separate obligation from the tack, cannot affect credi-

tors or singular successors; and, at any event, such claim cannot

include any buildings or meliorations not expressly authorised by

the tack.

Arswered for the defender

The meliorations in question being capable of being instantly Defender's
liquidated, and falling due at the same time with the rents claimed, Fle**
these rents may be retained by the tenant in security or satisfaction
of his claims, in virtue of his lease, or other obligations granted by
the landlord.

The pursuer is liable in payment, both of the meliorations on the
farm let to the defender, stipulated in the original lease, and also of
the sum stipulated to be paid by the separate obligation of 1822,
both being obligations connected with, and having reference to the
estate itself; and the pursuer, as representing the creditors of Mr
Macleod, having derived the benefit of these operations, -the obli-
gation is equally effectual against Mr Macleod, and against all par-
ties deriving right from him; Arbuthnot v. Colquhoun, 5th Feb.
1772, M. 10,424 ; Morrison v. Patullo, 3d Feb. 1787, M. 10,425 ;
Bell v. Lamont, 14th June 1814 ; Stotts v. Earl of Selkirk, 20th Feb.
1817; Gordon v. Gordon, 8th Feb. 1820.

The Lord Ordinary pronounced the following interlocutor :

¢ The Lord Ordinary having heard parties’ procurators, and con-
¢ sidered the closed record and process, finds, That the defender is
¢ entitled to retention of the amount of the meliorations authorised
¢ by the clause of his lease: Finds, That neither the claim for the
¢ manager’s house and store-house, nor for breaking the falls of the
¢ river Bunavinsidh, fall under that description ; but, in respect that,
‘independently of those two articles, the meliorations, as ascer-
‘ tained by the valuators, exceed the sum of rent now pursued for,
¢ sustains the defences, and assoilzies the defender from the conclu-
¢ sions of the libel : Finds no expenses due to either party, and de-
¢ cerns.’

Note.—¢ The question here is, whether a tenant’s claim for me-
¢ liorations, exigible under his lease at the expiration of his posses-
¢ sion, is good against a judicial factor in a ranking and sale; or, as

A2
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12 Nov. 1834. ¢ the averments on the part of the pursuer substantially imply, against
e~~~/ ¢ heritable creditors who have entered into possession in virtue of

Stewart v.
M¢Ra.

Judgment.

Opinion of
Court,

¢ their securities. The question, in so far as the Lord Ordinary
¢ knows, has never been expressly decided; but it is now fixed that
¢ a claim of the same kind is good against a singular successor, and
¢ the Lord Ordinary does not see any good grounds for applying a
¢ different principle to the case of a judicial factor or heritable cre-
¢ ditor entermg into possession, and holding that possession at the
¢ expiration of the lease.’

The pursuer reclaimed, and the Court adhered, but, at the re-
quest of parties, remitted the claim as to the manager’s house and
store-house to the Ordmary

Lord Balgray.—This is a question of some importance, but I
think the interlocutor right. There are three classes of persons whe
may be interested in a question like the present,—purchasers, heri-
table creditors, and heirs of entail. In regard to purchasers, the
articles of sale generally stipulate an exemption of the current leases
from the warrandice. It is of course the purchaser’s duty, as well
as his interest, to satisfy himself as to the stipulations of existing
leases, which may materially affect the price to be paid. Although
heritable creditors do not stand in precisely the same situation, yet
the principles applicable to them are the same. A person lending
money is presumed to have satisfied himself of the sufficiency of
the security, and must be held to have examined the leases, and
their conditions. In this respect he is in the same situation as a
purchaser, with this difference, that he leaves the proprietor in full
possession, and with a power to grant leases and exercise every other
rational act of ownership. The proprietor is bound to act for the
interest of the heritable creditor as well as for his own, and he is
bound to do so fairly. If he grants a collusive lease, for the purpose
of injuring the heritable creditor, then the heritable creditor may be
entitled to reduce it; but if the proprietor grants a lease with the
ordinary, prudent and necessary clauses, they will be effectual against
the heritable creditor in the same way they would be binding on the
proprietor. There is nothing unusual in the stipulation for meliora-
tions in this lease : they were for the advantage of the property,
and therefore I can see no ground why the tenant’s claim for these
should not be as good against an heritable creditor as against the
proprietor.

Lord President.— An heritable creditor is entitled to call for in-
spection of all the leases, and he must be presumed to have done so
before he lent his money. The proprietor is left in possession of
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the estate, and is entitled to exercise every prudent and rational 12 Nov. 1834,

power as proprietor, and every such act of administration of his will ‘=~~’

be equally binding upon an heritable creditor. g;f;:" o
Lord Mackenzie concurred. —
Lord Gillies—There is a strong analogy between an heritable 8";;’::’“ of

creditor and a purchaser. Both must look to the value of the estate.

A purchaser just pays so much less price if he sees that, by the cur-

rent leases, he will have meliorations to pay for; and an heritable

creditor just deducts that from the value of his security, or lends so

much less upon the property, the claim for meliorations so far di-

minishing the rental. The proprietor being in possession, must have

power to act for the heritable creditors; and so long as he does so

bona fide, and in the ordinary exercise of ownership, his acts must

be binding on an heritable creditor: the interest of both parties is

the same. The case would be different if it could be shewn that

the proprietor was acting in mala fide ; but there is nothing of that

kind here.

Lord Fullerton, Ordinary. Act. Dean of Fac. (Hope,) Ad. Anderson. Dick-
son & Stewart, W. S. Agents,  Alt, Jameson, Moir.  Inglis & Donald, W. 8.
Ageats,  B. Clerk.

T.

FIRST DIVISION.

No. IL 12th November 1834.

DONALD STEWART
against
Mrs ANN CAMPBELL.

Tris was a case similar in its circumstances to the preceding one,
The defender was also a tenant on the estate of Harris, The lease
was granted to the defender’s author in 1770, for forty-two years,
and of course did not terminate till 1812 ; but in 1805 a new lease
was entered into for thirty years from and after 1804, which sti-
pulated, that at the expiry of the lease the tenant should be enti-
ted to ¢ such reasonable sum, by way of meliorations, as may have
¢ been already laid out under the former lease, or that may be laid
‘ont by them, during thé currency hereof, in building or repairing



6 DECISIONS OF THE No. 2.

12 Nov. 1834. ¢ proper dwelling-houses or office-houses on the said lands and

‘e~ =’ ¢ gthers, &c.

Stewart v,
Campbell,

Judgment.

The house and offices were erected during the former lease, and
in 1813 they were completely repaired. The tenant had also built
a mill, and in 1818 the proprietor wrote to her: ¢ I this day re—
¢ ceived your missive letter regarding the mill you built at Oab,
¢ and hereby signify my full approbation of the sufficient manner in
¢ which it is built. I accordingly hereby, by this my missive letter,
¢ bind and oblige myself, my heirs, executors or assignees what-
¢ somever, to pay back to you the expense of building said mill, say
¢ L.280, at the expiration of your tack of the lands you hold from
¢ me, provided you uphold and deliver over to me the said mill in
¢ the same good order it now stands.’

The tenant, as in the former case, pleaded retention of the rent
to meet these meliorations, and the Lord Ordinary found, ¢ that
¢ the defender is entitled to the amount of the meliorations speci-
¢ fied in the clause of the lease 1805 : Finds, That the claim for the
¢ value of the mill erected by the tenant does not fall under that
¢ description.’

And to this interlocutor the Court adhered.

Lord Fullerton, Ordipary. Act. Dean of Fac. (Hope,) Ad. Anderson.  Dickson &
Stewart, W. S. Agents. AW. Rutherfurd, Moir, J. Arnott, W. S. Agent.
B. Clerk.

T.
SECOND DIVISION.
No. III. 12th November 1834.
Tae UNIVERSITY or GLASGOW
against
Tue FACULTY or PHYSICIANS ano SURGEONS or
GLASGOW.,

CoLLEGE.— Persons holding degrees or diplomas in surgery from the
College of Glasgow are not entitled to practise surgery within the
bounds over which the privileges of the Faculty of Physicians in
Glasgow exterd, without undergoing an examination and receiving
a licence from the Faculty.
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Tue Faculty of Physicians and Sorgeons of Glasgow was consti- 12 Nov. 1884.
tated by charter of King James the Sixth, in 1599, with certain ‘\~~’
powers and ptivileges, for the purpose of regulating the practice of g;f.';:?{_"’
surgery in the barghs of Glasgow, Renfrew and Dumbarton, and Physicians and
sheriffdoms of Clydesdale, Renfrew, Lanark, Kyle, Carrick, Ayr, g‘;:f;::' of
and Cunningham. In virtue of this grant, which was at different

times ratified in Parliament, and recognised by decisions of the

Court as conferring on the grantees the privileges of a corporation,

the Faculty exercised the right of examining, licensing and exact-

ing certain customary fees from all persons desirous of practising

surgery within the bounds above specified. They were also em-

powered by their charter to interdict and prevent any person from
practising medicine within the said bounds, ¢ without ane testimo-

¢ nial of ane famous universitie quhair medicine is taught, or at the

¢ leave of oure and oure dearest spouse chief medicinaris.’

Acting undet the authority of this charter, the said Faculty of

Physicians and Surgeons raised an action, in 1814, to interdict Dr

James Steele and others, who had obtained degrees as doctors of

medicine from the Univemsity of Glasgow, from practising surgery

within their bounds, without passing an examination with them.

And in this action they obtained decree on the 26th February 1819,

finding, ¢ that in virtue of the diplomas and other testimonials pro-

¢ daced by the defenders, James Steele, &c. these parties are autho-

¢ rised, without challenge, to practise medicine within the district

¢ specified in the royal grant founded on by the pursuers;’ but

¢ that no person can, within the said distriet, practise surgery, or

¢ carry on the business of an apothecary or druggist, without such

¢ an examination as is there prescribed.’

The University of Glasgow, at the time when the royal grant

was first made to the Faculty of Physicians and Surgeons, and for

more than two centuries afterwards, was ot in the practice of grant~

ing any degrees or testimonials in surgery, as distinguished from

medicine ; but in the year 1810, during the dependence of the ac-

tion with Dr Steele and the other medical graduates, the University
commeneed to hold examinations, and to grant degrees of masters

in surgery ; and several persons holding these degrees entered on

the practice of surgery, within the bounds specified in the royal

grant to the Faculty of Physicians and Surgeons, without entering
- with or undergoing an examination by that body.

The Faculty thereupon raised an action of suspension and inter-

dict against Mr John Macmillan and others, who had obtained
these degrees of master in surgery from the University, to prohibit
them from exercising that profession within those limits ; and the

University of Glasgow, on the other hand, raised an action of de-
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12 Nov. 1834, clatator against the Faculty, to have it found and declared, that

o/

University of
Glasgow o.
Physicians and
Surgeons of
Glasgow.

Pursuers’
Pleas.

Defenders’
Pleas,

their degrees or testimonials of skill in surgery authorised the
holders thereof to practise in that department of the medical art, in
the same way as a degree of M. D. authorised the holder to prac-
tise in medicine properly so called.

The actions were conjoined, and the Lord Ordinary took them
to report on cases, in which

The pursuers (the University of Glasgow) pleaded—1st, That
the royal grant of 1599 being posterior to the foundation of the
University, could not be so interpreted as to infringe on the rights
inherent in the college as an university to grant degrees, which,
being testimonials, from a duly qualified body, of proficiency in the
several acts and sciences in which they are held, conferred upon
the holders at common law the right of practising these professions
in every part of the country; and, 2dly, That, at all events, as
the grant made an exception in favour of persons who held degrees
or testimonials from a famous university, authorising them to prac-
tise medicine, a degree in surgery, being a branch of the medical
art, must equally qualify the holders of that degree to practise the
particular department of the art in which they have obtained a tes-
timonial of skill.

The defenders (the Faculty of Physicians and Surgeons) an-
swered—1st, That the power of the Crown t0 grant an exclusive
privilege to license practitioners in any art or science within cer-
tain bounds could not be questioned, as the grant in favour of the
defenders had been ratified in Parliament, and recognised by deci-
sions of the Supreme Court; and, 2dly, That the distinction be-
tween medicine and surgery was specially preserved through the
whole royal grant in favour of the defenders, the first clause having
prohibited any person from practising surgery, or compounding and
selling drugs, without undergoing an examination and receiving a
licence from the Faculty, whereas the fourth clause, which relates
exclusively to medicine, requires the Faculty to prohibit any per-
son from practising medicine without either a testimonial from a
university, or a licence from the King’s physicians ; but does not
give the Faculty itself any authority to grant a licence in this de-
partment, thereby keeping the two branches of medicine and sur-
gery quite distinct.

The Judges of the Second Division, before which the action de-
pended, required the opinion of the other Judges in writing, on
the following question : ¢ Whether persons holding diplomas, de-
¢ grees, licences, or testimonials from the University of Glasgow,
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¢ empowering them to practise the art of surgery, and its different 12 Nov. 1834,
¢ branches, are entitled and authorised so to do within the bounds University of
¢ over which the defenders claim the privilege to grant licences, as Glasgow v.

¢ pleaded by them ; and are so entitled to practise, without under- g:r’;‘ef";:‘o';“d
¢ going any examination by the Faculty of Physicians and Surgeons Glasgow.

¢in Glasgow, and without payment of any sums of money in name

¢ of freedom fines, or otherwise.’

The following opinions were given in :

Opinions of the Lord President, Lords Balgray, Gillies, Mac- g::‘:fn‘::d‘"
henzie, Medwyn, Corehouse and Fullerton.—James the Sixth, by his jugges.
charter or letter of gift, dated the 29th November 1599, in favour
of Mr Peter Low, chief surgeon to his Majesty and the Prince, and
Mr Robert Hamilton, professor of medicine, and their successors,
indwellers of the city of Glasgow, conferred upon them certain
powers and privileges for the purpose of regulating the practice of
sargery and medicine in the burghs of Glasgow, Renfrew and Dum-
barton, and in the sheriffdoms of Clydesdale, Renfrew, Lanark,
Kyle, Carrick, Ayr and Cunningham, and also for the inspection
of drugs sold in Glasgow. It sets forth, as the inductive cause of
the grant, that ignorant, unskilled and unlearned persons, under
the colour of being surgeons, had abused the people, destroyed an
infinite number of the King’s subjects, and escaped without punish-
ment. To remedy this evil, by the first clause, Low and Hamilton,
and their successors, are empowered, under the name of visitors, to
call before them all persons professing or using the art of surgery
within the bounds specified, to examine them upon their literature,
knowledge and practice, if found worthy, to admit, allow, and ap-
prove them, to give them a testimonial according to their art and
knowledge, to receive their oaths, and to authorise them to prac-
tise accordingly. The visitors are further empowered to discharge
or prohibit persons to practise farther than they are found qualified.
If those who are cited are contumacious, they are to be fined by an
order, on which letters of horning and poinding are to pass, and if
necessary, of caption, till caution is found to appear for trial. By
the second clause, the visitors are directed to inspect the bodies of
those who are hurt or killed ; and, by the third, to make statutes
as to the practice of the art, with the advice of their brethren. By
the fourth clause, it is provided that no person shall exercise medi-
cine within the bounds specified in the grant, without the testimo-
nial of a famous university where medicine is taught, or a licence
from the King and Queen’s physicians ; and the visitors are em-
powered to interdict transgressors under certain penalties. The
fifth and sixth clauses relate to the inspection of drugs in Glasgow ;
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the seventh provides for gratuitous assistance to the poor; and the
eighth confers certain exemptions from public burdens.

It will be remarked, that throughout the whole of this charter,
surgery and medicine are carefully distinguished. Thus, the visi-
tors have power to examine and license those who practise surgery ;
but they have no power to examine and license those who practise
medicine. As a board of police, they may interdict unqualified
persons to practise medicine, but the qualification for practice is
not a licence from the grantees, but a licence from the King and
Queen’s chief physicians, or the testimonial of a university where
medicine is taught. The charter does not expressly erect the gran-
tees into a corporation, but as they and their successors were to form
a perpetual board, and were empowered, with the advice of their
brethren, to make statutes to regulate the practice of surgery, they
held themselves to be a corporation, exacted fees from entrants, like
other crafts, and admitted the barbers into their association. It is
unnecessary to inquire whether the charter warranted these pro-
ceedings, because they were acquiesced in; and at an early period
the visitors and their brethren were held in courts of law as a cor-
poration or faculty by virtue of their charter; 17th Dec. 1701,
Surgeons and Apothecaries of Glasgow. Afterwards a seal of cause
was granted by the magistrates to the surgeons and barbers, nar-
rating the charter of James VI, and conferring the usval political
privileges within burgh. The seal of cause is to the surgeons and
barbers allenarlie, who are thus distinguished from practitioners of
medicine, or physicians.

The charter of James VI. was ratified in Parliament in 1672, by
an act in favour ¢ of the present surgeons, apothecaries, and barbers
¢ within the burgh of Glasgow, and their successors allenarly ; and
in that statute medicine and surgery are again contradistinguished.

It appears, indeed, that the corporation or faculty, as early as
1635, put forward a pretension, not only to interdict those who
practised medicine without a university degree, or a licence from
the King and Queen’s physicians, but to examine and to grant li-
cences themselves, a pretension certainly unauthorised by the char-
ter; and to give a colour for it there is a misrecital of the charter
in the statute 1672. Whether in consequence of usage or other-
wise they have now acquired that right, it is unnecessary at present
to inquire. In reference to this question, it is enough that the dis-
tinction between surgery and medicine is cleatly recognised in all
the grants to the corporation or faculty, whether by the Crown, by
Parliament, or by the city of Glasgow; and though the privileges
of the faculty may have been extended by usage, there has been
no usage on the other side to restrict them.

Keeping this distinction in view, it appears, from a perusal of the
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charter, that the grantees are empowered to examine every person 12 Nov. 1834.
within their bounds professing or using the art of surgery, and to o et
give or withhold a licence to practise that art, or any department of gm'{_"f
it, aceording as he shall be found qualified. To that privilege there Physicians and
is no exception whatever. It is otherwise with regard to medicine. %’;E;::’ of
Whether the Faculty bave or have not acquired by usage a right —
to examine in medicine, which was not conferred by the charter, a OFiione of
testimonial or diploma from a university where it is taught con- Judges.
stitutes a good title to practise, and to exempt the possessor from
the necessity of obtaining a licence from the Faculty. Bat in sur-
gery, neither alicence from the King’s and Queen’s physicians, nor
the diploma of a university, nor any other ground of exemption, is
admitted. This being the import of the charter, it follows, that if
the Crown had power to grant it, the individuals, parties in this
cause, who have obtained diplomas as Masters of Surgery, may,
notwithstanding, be interdicted by the Faculty, unlees they submit
to trial.
To escape from this conclusion, the University of Glasgow, who
are the pursuers of the declarator in these conjoined actions, have
put a different construction on the charter 1599. They maintain,
that surgery is a department of medicine, and comprehended under
that term; and hence they infer, that as a testimonial or diploma
from a university is declared in the charter to be a title to practise
medicine, it must be held as a title to practise surgery also. We
are of opinion that that plea is unfounded. Medicine and surgery
are essentially different; science and observation alone will gualify
an individual to practise medicine, but to the successful practice of
surgery, manual dexterity is also and chiefly requisite. It is proved
by the documents in process, that they were separate professions
in the reign of James VI, as they are at the present day, or rather,
they were kept still more distinct at that time, surgery being looked
on more as a mechanical art, and connected with the craft of the
barbers. If King James had intended that a medical diploma was
to exempt the possessor from an examination in surgery, he would
bave introduced it as an exception to the first clause of the charter,
which relates to surgery alone, and not to the fourth clause, which
relates solely to medicine. In like manner, if the University’s di-
ploma had been a title to practise surgery, it would have been no-
ticed as such in the seal of cause to the surgeons, and in the par-
liamentary ratification of the charter. But it is unnecessary to dwell
on this point, because, in the recent case of Steele and Others, (26th
Feb. 1819,) the Court, after full argument, decided, that a diploma
in medicine does not authorise the possessor to practise surgery within
the limits of the Faculty’s grant.
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12 Nov. 1834 In support of the same view, the pursuers of the declarator have
Unm argued, that the Faculty have no power under the charter to inter-
Glasgow ’;' dict the practice of surgery by unlicensed persons, except by virtue
:":?sici-m ;nd of the fourth clause, or, as they term it, the prohibitory clause ; and
G,,f;ﬁ:? then only on the assumption, that surgery is there comprehended
— under the term medicine. But this is plainly a mistake; for the
8:,',‘,‘,',‘;:‘;,,“ first clause confers express power to admit and authorise those who
Judges. are qualified to practise surgery, to discharge or interdict those who
are not qualified, and to compel all surgeons to appear for exami-
nation by means of fines and imprisonment. The first clause, there-
fore, is no less prohibitory than the fourth; but the fourth, which
applies to medicine, admits of an exception, while the first, which

applies to surgery, does not.

The chief ground on which the pursuers of the declarator rely
is, that the Crown has no power to erect a corporation of surgeons,
with privileges which the charter would confer, if taken in the sense
in which it is construed by the defenders; because such privileges
would be inconsistent with the rights of the universities established
before the date of the charter; and, in particular, would derogate
from the effect of their diplomas in medicine, which are said to give
authority not only to teach, but to practise.

B With regard to the power of the Crown to erect a corporation
of surgeons, with exclusive privileges, the usage of Scotland, as
well as of England, and it is believed of every other feudal country
in Europe, is decisive. The London Corporation or College of Sur-
geons, with exclusive privileges, and particularly with the privi-
lege to examine and authorise practitioners of surgery within their
bounds, was erected in the reign of Henry VIII, and sanctioned
by various acts of Parliament in that reign. Similar powers were
also conferred, in the same reign, on a College of Physicians. In
Edinburgh the Corporation of Surgeons was erected by a seal of
cause in 1515, which was-afterwards ratified by a charter from the
Crown in the reign of James V, and the corporation was esta-
blished as one of the deaconries by the decreet-arbitral of James
VI. The exclusive privileges of those corporations have been
sanctioned by various decisions in both countries, both as to mono-
poly of practice and the power of granting licences. With regard
to the privileges of the universities, it must be remembered, that
they were, of old, ecclesiastical corporations, and that their testi-
monial or diploma confers no civil or municipal right, except in so
far as is allowed by statute or usage. In the words of the Court
of King’s Bencl, in the case of West, ¢ testimonials from the uni-
¢ versity, upon taking the doctor’s degree, have the nature of a re-
¢ commendation ; they may give a man a fair reputation, but con-
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¢ fer no right.” On that ground, the Court of King’s Bench, both 12 Nov. 1838
in that case and in the case of Lovett, (1. Lord Raymond, 472, 16 \"Y"'
Mod. 354,) referred to in the pleadings, determined that a man g;‘::;:"'iff
who had taken his degree of doctor of physic at Oxford could not Physicians
practise in London, or within seven miles of it, without a licence :?‘:;ls:'g:"'
from the College of Physicians, which was incorporated by the —
14th and 15th Henry VIII, c. 5. Those cases are the more deci- g}::::}:‘e'd"f
sive, because the statute erecting that college had, in express terms, Judges.
reserved the privileges of the universities. And we think they
may with propriety be referred to as authoritative in this case, as
there is no reason to hold that the law of Scotland differs from
that of England with regard to the privileges of universities, at
least as to the effect of degrees.
‘Wkhen this Court, therefore, in the case of Steele, just mentioned,
found that persons who had graduated at the university in phy-
sic, were entitled to practise physic in Glasgow without a licence
from the defenders, we apprehend the judgment proceeded, not on
the ground that the diploma per se conferred that privilege, to the
exclusion of all corporate rights, but, on the contrary, that it pro-
ceeded on the ground that the charter of the defenders contained
an exception to that effect,—an exception, as already observed,
confined to medicine, and not extending to surgery.
The pursuers have said, that, at the date of the charter of James
VL in 1599, surgery was not taught in any of the Scotch universi-
ties, at least degrees in surgery were not conferred; and they state
this to be the reason why a university’s testimonial in surgery is
ot recognised in the charter as an exemption from the Faculty’s
right to examine and license. Farther, they say that no degrees
in surgery were granted from that time till after the action against
Steele and others occurred ; and that this accounts for the judgment
of the Court in that action, by which it was found, that a degree
in medicine is no licence to practise surgery. It is unnecessary
to remark the inconsistency between this argument and the posi-
tion they previously maintain, that a degree in medicine compre-
hends a degree in surgery also, as a department of medicine. But
if we are correct in the view now taken, even if surgery had been
taught at the date of the charter, and degrees in surgery granted,
they would have conferred no exemption, unless an express excep-
tion to that effect had been inserted in the charter; since univer-
sity degrees cannot control the privileges of a corporation, unless it
is so provided in the charter of erection, or unless a law to that ef-
fect has been subsequently introduced by statute or usage. Nor
did the judgment in Steele’s case rest on that ground ; for it was
observed on the Bench, that there might be good reasons why sur-
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12 Nov. 1834. geons should be examined by the Faculty in Glasgow, though they
U\_‘N{“’ held university degrees.

G?.':;;?{,_"f We are of opinion, therefore,—

Physicians and 1. That the Faculty of Physicians and Surgeons in Glasgow are
Surgeons of .

Glasgow. 8 legal corporation. -

——— 2. That the Faculty, by virtue of the charter 1599, ratified by
85,',‘;::’,‘::;‘ Parliament in 1672, have power to debar, from the practice of sur-
Judges. gery, persons who have not submitted to examination before them,

or who have not.obtained their licence to practise.

- 8. That the degree of doctor of physic from a university where
medicine is taught does not entitle the graduate to practise surgery
within the bounds specified in the charter, unless he obtains a li-
cence from the Faculty. o

4. In like manner that a testimonial of skill in surgery from a
university where surgery is taught, or the degree of master in sur-
gery, recently introduced in the University of Glasgow, does not
entitle the possessor to practise surgery within these bounds, unless
be submits to examination by the Faculty, and is licensed by them.

To these observations it may be proper to add, That we entertain
no doubt that there is a University at Glasgow, with as ample
power to confer degrees as any other university in the kingdom.
It has been recognised in grants from the Crown, by royal visita-
tions, in public statutes, and in decisions of this Court, in a great
number of instances. The mistake of the defenders on this point
seems to have arisen from their confounding the University of Glas-
gow with the College of Glasgow; but those bodies are distinct, as
was found by the decision of this Court, in the case of Muirhead
against the College of Glasgow, 16th May 1809.

We think it unnecessary to inquire whether the University of
Glasgow has power to grant degrees, or testimonials of skill in sur-
gery. Admitting that the University possesses that power, and sup-
posing it had been exercised from the date of the erection in 1450,
we are of opinion, on the grounds above stated, that such degrees or
testimonials would be of no avail in a question with the Faculty.
If they had been in use at the date of the charter, it is possible that
James VI. might have admitted an exception in their favour, with
regard to the practiee of surgery, as he has done in favour of medi-
cal degrees with regard to the practice of medicine; and as they
are now granted, they may perhaps induce the Legislature to restrict
the privileges of the defenders. But as the law stands at present,
we are of opinion they cannot control the express and unambiguous

. terms of the charter 1599, ratified in Parliament, and uniformly
acted upon.

‘We have not taken into view the plea of prescription urged by
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the defenders. Their case would certainly have been much more 12 Nov. 1834.
doubtful, if they had been compelled to resort exclusively to that ‘===’
plea. Although they had, from time immemorial, exercised the power gf.'.';:‘{h"f
of debarring from the practice of surgery those who had not sub- Physicians
mitted to examination, even including graduates in medicine, yet :?“Gm“'
agreeably to the maxim, tantum praescriptum quantum possessum, —

that usage would not have conferred a right to exclude those who gg:"m"f
bad the University’s diploma of skill in surgery recently introduced, Judges.
asuming that the University has power to grant it, which the pur-

suers maintain on very plausible grounds. But the defenders, stand-

ing on their charter, are entitled to plead that their privilege strikes

at every person not expressly excepted, and the charter contains no

exception applicable to the practice of surgery.

Note by Lord Medwyn.—I entirely agree in this opinion. When
this cause was pleaded before me in the Outer-House, I early form-
ed this opinion, and would have so decided; but I thought, as the
case had been very anxiously and elaborately pleaded, and as a great
variety of documents had been founded on, that it would be pre-
sented for review in a more convenient form, by having written
pleadings on both sides. Afterwards, when the University appear-
ed to support the effect claimed for their degrees in surgery, [ thought
it more becoming the respect due to that learned bedy, to obtain at
once the decision of the Court, although my own views of the case
were pot in anywise altered by their appearance or pleading. I
therefore made avisandum with the cause, and, according to my
usual praetice in such cases, without presuming to offer any opinion
of my own.

Lord Moncreiff.—1 am inclined to think that the University of
Glasgow are entitled to obtain decree of declarator, in the terms, or
according to the substance, of the conclusions of their action.

I entertain no doubt that the defenders are a corporation, entitled
to exercise exolusive privileges, according to the terms and true
meaning of the original charter in their favour in 1599. But I am
of opinion that, except in so far as they acquired such right by that
charter, and by the subsequent ratification of it in Parliament, they
cannot maintain any prescriptive title in the particular matter in
question, to the prejudice of whatever rights and privileges may be
vested in the University of Glasgow.

I can entertain no doubt, that the pursuers constitute an univer-
sity in the amplest sense of that term; with the fullest powers of .
conferring degrees in all the departments of art and scienee in which
it is competent for any other university to grant degrees.
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12 Nov. 18%4.  Considering this to be clear, I am farther of opinion, that the
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University of Glasgow have power to grant degrees in every depart-
ment of the science of medicine; and that the degrees which they
have power to grant, do, according to the law of Scotland, consti-
tute a valid licence generally to practise the art, according to the
terms of the diploma granted. I do not doubt, that there may be
special exclusive privileges constituted in favour of other bodies,
which will be sufficient to prevent the exercise of such rights in
particular places or circumstances: I speak at present of the effect
of the degrees generally.

It farther appears to me to admit of no reasonable question, that
the art of surgery is a branch of the general science of medicine,
which it is perfectly competent for any royal university to teach,
and in which, upon due examination, they may grant degrees,
which will be equally effectual as licences for practice generally, as

" any other medical degree which it is in their power to grant. Nor

do I think that it at all militates against either the competency or
the effect of such degrees in surgery, that, until lately, and since
the establishment of a regular teacher of that art within the Uni-
versity of Glasgow, they had not been in the use of granting simi-
lar degrees; seeing that the power appears to me to be inherent in
their general character as a university, and such as could not be
lost by the lapse of any length of time during which it might not be
exercised.

Having this opinion on the general points agitated in these pa-
pers, I think, that the question between the parties depends on the
construction of the charter 1599, on which the title of the defend-
ers rests. If that had been a simple and absolute grant of exclu-
sive privileges, in a branch of science not then regularly taught in
the University, it must have been effectual, at least when ratified in
Parliament, to subject all persons whatever to the force of its pro-
visions. But it is qualified, and in all its structure extremely pecu-
liar. Although, therefore, I feel the force of the arguments em-
ployed by the defenders, and the weight of the views entertained
by other Judges, I still have considerable doubt, whether it ought
to be so construed, as either in intention or in effect to operate to
the prejudice of the University.

It has already been determined in the case of bteele, in 1819,
1st, That the privileges of the defenders as a faculty or corporation
do not affect the holders of degrees of medicinee doctores, in the
practice of medicine or physic, in the limited sense of the term as
ordinarily understood ; and, 2d, That the holders of such degrees
are not, by virtue thereof, entitled to practise surgery within the
bounds of the charter, without submitting to examination by the
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defenders. The question which remains is, Whether, on a sound 12 Nov. 1834.
construction of the charter, when the University of Glasgow, having ™Y

a regular school of surgery established, do grant degrees in that gf.',';:",:f
special branch of the healing art, the persons holding them must Physiciansand
still be subject to examination by the defenders before they can (s;"l:f;::' of
practise within the limited bounds. —

The commission constituted by the charter consisted of the &P;::";“‘:d"r

King’s surgeon and Mr Robert Hamilton, professor of medicine, Judges,
and their successors. And it does appear a little singular, that, if
surgery was regarded as so perfectly distinct from medicine, as not
to be comprehended within the latter term in any sense, a professor
of medicine should be one of the two commissioners appointed to
examine persons in their knowledge of the art of surgery, and grant
licences to practise it. He at least must have been held compe-
tent to the examination, and by implication himself competent in
the practice of the art. The object of the charter was to prevent
¢ unskilled and unlearned’ persons, who, ¢ under the colour of chi-
‘ rurgeons, abuses the people,” &c. &c. from carrying on their prac-
tices. To attain this object, ample power is given to call before
the commissioners ¢ all persons professing or using the said art of
¢ chirurgeon,” to examine them on their knowledge, &c. to grant
licences according to their fitness, and, in case of contumacy, to im-
pose fines. There seems to be no doubt that, in this part of the
charter, it relates specially to surgery, as contradistinguished from
the other branches of the science of medicine. But I am not satis-
fied that this affords a complete solution of the question.

The fourth article of the charter prohibits all persons within the
bounds ¢ to exercise medicine, without ane testimonial of ane fa-
‘ mouns university where medicine is taught, or at the leave of our
‘and our dearest spouse chief medicinaris ;’ and authorises the com-
missioners to challenge, pursue, and inhibit, such persons from the
practice of medicine, under the pain of L.40, &c.: It is clear
enough, that here no power is given to the visitors to examine per-
sons in medicine as different from surgery, the right of practising
it being made to depend solely on a testimonial by a famous uni-
versity, or the leave of the King’s physicians. And so far there
is a marked distinction between that case, and the case of the prac-
tice of surgery. - But ‘still this express acknowledgment in the body
of the charter, of the rights and privileges of the universities, ap-
pears to me to be of very great importance in the question, Whe-
ther it was intended in this charter to create any collision between
the rights and powers conferred on the commissioners, either in re-
gard to surgery or in regard to medicine, and the vested rights and
privileges of the royal universities ?

YOL. X. : B
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12 Nov. 1834. It is clear that the rights and privileges of the universities were

- not overlooked. And if it be granted, as I think it must be, that,
g"l”";:;ff if at that time surgery had been specially taught in the university,
Physicisnsand the university might then have granted degrees in surgery, the
question appears to me to be, whether the right to grant such de-

——  grees, with their ordinary legal effects, shall be held to have been
g::::f,'::dd taken away, or in this case excluded by implication ; or, in other
 Judges. words, whether it required an express clause reserving them to save
them from the operation of the first article of the charter.

The view of the general scope of the charter which I should be
inclined to take is this: That the art of surgery, though of great
importance to the public, was considered as an inferior branch of
the science of medicine ; that to prevent the abuses referred to in
regard to surgery, and also to prevent unauthorised persons from
practising medicine generally, it was expedient to institute the
commission ; with this effect, that no one could practise medicine
generally without a testimonial from a university where medicine
was taught, or the leave of the King’s physician ; and no one could
practise the inferior art of surgery without a licence from these
commissioners, as things then stood: But that, as the superior
powers of the universities were here expressly recognised in regard
to medicine, it was implied that, as soon as they chose to exercise
their privileges, by teaching, examining, and granting degrees in
surgery, such degrees would form a title to practise at least co-
ordinate with the licence of the commissioners, if not essentially
superior to it.

The difficulty, therefore, which I bave, is to see, how, while the
privileges of the university generally with regard to medicine as
then taught are expressly recognised in the charter, and their
power to grant degrees in surgery cannot in my opinion be doubt-
ed, it can be held, on a sound construction of this charter, that it
was intended to have the effect, or can legally produce such effect,
of excluding or impairing the efficacy of such degrees in surgery,
when legally granted.

I must, however, distrust my own judgment, seeing that the
same difficulties have not been felt by the other consulted Judges.

When the cause returned to the Second Division, the Judges
there concurred unanimously in the opinion of the majority of the
consulted Judges.

Opinion of The Lord Justice-Clerk.—On considering this case deliberately,
Court. and looking back to the decision of this Court, pronounced in the
case of Steele in 1819, my opinion concurs entirely with that of
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the majority of the consulted Judges. I am satisfied that the royal 12 Nov. 1834,
grant in 1599 conveyed to the defenders a certain corporate right; ‘“w=~’
and am also satisfied that the University of Glasgow has establish- gfm{h"f
ed its right to all the privileges and immunities of a university. Physicians and
But the question now at issue is, Whether their degree of master (s;,':f;::' o
in surgery can confer any right on the holders of it to practise that .—
branch of the art within the bounds over which the privileges of gs::.:'" of
the defenders extend; and on this point I am now convinced that
the pursuers have failed in making out their case. There is a marked
distinction taken in the royal grant of 1599, between the branches
of medicine and surgery ; and although a degree or testimonial of
a famous university is declared to be sufficient to enable a person
to practise the former, there is no such provision as to the latter;
and, on the other hand, the defenders (who have no right to license
practitioners of medicine) are empowered to examine and admit
practitioners of surgery within the limits mentioned in their char-
ter, without any exception or provision in favour of the holders of
university degrees.

Lords Glenlee and Meadowbank concurred.

The Court accordingly sustained the defences in the declarator, Judgment.
and suspended the letters, and granted the interdict in the suspen-
sion at the instance of the Faculty of Physicians.

Lord Ordinary, Medwyn. Act. Dean of Fac. (Hope,) and Monteith.  Alt. Lord
Advocate, (Murray,) S. More and Penney. W. A. G. & R. Ellis, and Hopkirk
& Imlach, Agents. F. Clerk.

U.
FIRST DIVISION.
No. 1IV. 14th November 1834,
JAMES DONALDSON
against
MATHEW MONCRIEFF PATTISON ano FREDERICK
PATTISON.

JumisprcTioN.—PoBLic NUISANCE.—A petition and complaint being
presented to the Dean of Guild, setting forth, that the parties com-
plained against ((the occupiers of a cotton store in a public street,)
were in the constant practice of loading and unloading their carts
close to the said cotton store, and raising heavy bales of goods, by

B2 :
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means of cranes and pullies, into the upper flats of the said cotton
store, and again lowering them into the carfs in the same way,
whereby the footway on the said street was not only interrupted, and
the property of the complainers deteriorated, but the lives of passen-
gers endangered, and praying accordingly for an interdict, which was
granted—held, in an advocation, that the application to the Dean of
Guild was incompetent.

THE respondents presented a petition to the Dean of Guild of Glas-
gow, (24th Jan. 1832,) setting forth, ¢ That the petitioners are joint
¢ proprietors of certain buildings situated between Mitchell Street
¢ and Buchanan Street, Glasgow, and fronting Mitchell Street, oc-
¢ cupied as a public market, tavern, &c.: That immediately adjoin-
¢ ing the property of the petitioners to the north, in Mitchell Street,
¢ there is a large building, occupied as a cotton store, belonging to
¢ James Donaldson, cotton broker in Glasgow : That the wall of the
¢ said building fronting Mitchell Street is built on the extreme
¢ western boundary of the said James Donaldson’s property, and
¢ immediately adjoins the public street: That the said James Do-
¢ naldson, or James Donaldson and Company, the tenants or occu-
¢ piers of the said cotton store, are in the constant practice of load-
¢ ing and unloading their carts on the public street, and of taking
¢ their carts close in to the front wall of the said cotton store, and
¢ raising heavy bales of cotton and other goods, by means of cranes
¢ and pullies, or other tackling, into the upper flats of the said cot-
¢ ton store, and again lowering them into the carts in the same way:
¢ That in consequence of this the access to the property of the pe-
¢ titioners, along the pavement or footway, on the east side of
¢ Mitchell Street, is not only interrupted, but the lives of the pas-
¢ sengers endangered, all to the great injury of the petitioners,
¢ whose property, as a public market and tavern, is thus much de-
¢ teriorated: For which reasons the present application becomes
¢ necessary.— May it therefore please your Lordship, and Brethren
¢in Council, to appoint copies of this petition to be served on
¢ the said James Donaldson, and James Donaldson and Company,
¢ and ordain them to appear and answer in court, first court-day;
¢ thereafter interdict, prohibit, and discharge them, and all others
¢ for them, from interrupting the passage along the pavement, or
¢ footway, of Mitchell Street aforesaid, by their carts; and from
¢ raising their cotton bales, and other goods, from their carts, into
¢ the upper flats of the said building, and again lowering them down,
¢ as aforesaid ; and find the said James Donaldson, and James, Do-
¢ naldson and Company, liable in expenses; or to do otherwise in
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¢ the premises as to your Lordship, and Brethren in Council, shall 14 Nov. 1834.
¢ seem proper.’ et ot

The advocator, Donaldson, besides defences on the merits, ob- mn':" *
jected, 1st, That the present question, being one of police, was
not cognisable by the Dean of Guild; and, 2d, That the practice
complained of was universal throughout commercial towns, and per-
fectly legal. Upon advising a proof the Dean of Guild found,
¢ That the defender has not established the existence of any gene-
¢ ral practice or usage in the city of Glasgow and suburbs, such as
¢ to justify the construction and use of machinery in the loading and
¢ unloading of carts at his store, and the mode of loading or unload-
*ing these carts upon the public street complained of by the pur-
‘suers: Kind, That Mitchell Street is now one of the public streets
¢ in this town ; and find the defender is not entitled, for the accommo-
¢ dation of persons resorting to his store, to occupy the said street,
‘and foot pavement thereof, opposite to his property, by the suc-
¢ cessive position thereon, for at least several hours daily, of carts
¢ receiving or delivering goods at his said store, to the obstruction
¢ of the passage along the said street, and of the access thereby to
¢ the premises of the pursuers, and other adjacent proprietors and
¢ possessors; nor to suspend, by tackling over the said street, heavy
¢ bales, or packages of goods, in the process of loading or unloading
¢ the said carts, to the danger of the persons and lives of the lieges:
¢ Therefore grant interdict as craved in the original petition: Find
¢ the pursuers entitled to expenses, and remit to the Auditor to tax
¢ the same.’

In an advocation, Donaldson complained of this judgment, both
on the merits and on the point of jurisdiction *, and maintained,
that the original petition to the Dean of Guild Court was incom-
petent, in respect that the subject-matter of the petition did not fall
under the jurisdiction of the Dean of Guild.

It was answered, that the subjects being locally situated within
the territory of the Dean of Guild, and the application relating to
encroachments on a public street, and to an alleged interference
with the rights of conterminous proprietors, the Dean of Guild had
fall jurisdiction to entertain the petition, and to pronounce the
judgment complained of.

¢ The Lord Ordinary finds that the advocator is the propnetor
‘and occupier of a cotton store in Mitchell Street in Glasgow, ad- .
¢ joining to the property of the respondents: Finds it proved and
¢ admitted, that the goods are raised to, and lowered from the said

¢ The judgment of the Court, however, was confined to the point of jurisdiction.
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14 Nov. 1834. ¢ store, by pullie# or other machinery suspending them, while so
\e~=~’/ ¢ raised or lowered, in front of the building, and over the footway

Donaldson v.
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of the said street: Finds it proved, that these operations occasion
¢ the obstruction of the footway during several hours of the day,
¢ and are also attended with danger: Finds it not proved that there
¢ is any general or common practice in Glasgow of using such ma-
¢ chinery in the public streets: Finds it not proved that there is
¢ any pecaliarity in the situation or circumstances of Mitchell Street,
¢ which distinguishes it from the other public streets of the city :
¢ Finds, That in these circumstances the operations of the advoca-
¢ tor afford a legal ground of complaint to the respondents, the ad-
¢ joining proprietors, and do, from their nature, as proved, fall
¢ within the cognisance of the Dean of Guild : Therefore repels the
¢ reasons of advocation; remits the case simpliciter to the Dean of
¢ Guild, and decerns: Finds the respondents entitled to expenses,’
&e.

Donaldson reclaimed, and after hearing counsel on the question
of competency, the cause was delayed for consideration.

When the case came again to be advised, Lord Mackenzie said,
that he was glad that time had been taken to consider the point,
as in all questions of jurisdiction it was proper that the grounds
upon which the Court proceeded should be fully understood, for
the guidance of parties in bringing their actions. His Lord-
ship at the first had some difficulty on the point, but he was soon
satisfied, from the terms of the application to the Dean of Guild, that
the objection to his jurisdiction was well founded. That jurisdic-
tion is peculiar, and exclusive of other inferior magistrates, in cases
which fall under it. It relates to questions of neighbourhood, i. e.
between neighbouring heritors, depending upon, or necessarily con-
nected with the policy or rule of building within burgh. In the
case of the Magistrates of Stirling, it is so described. It also em-
braces questions relating to neighbourhood between buildings and
the public street. The Dean of Guild may, at the instance of any
neighbour, or without any instance, enforce the rights of the public
in this respect. He may entertain any complaint against a build-
ing, as being necessarily or naturally injurious to the neighbour-
hood, or to the public street. Such being the nature. of the juris-
diction of the Dean of Guild, I think it very likely that in this case
there was room for a complaint to that Magistrate. In fact it is
evident, that a storehouse had been so constructed that, if not ne-
cessarily, at least naturally, the use of it led to a nuisance on the
public street. A complaint therefore might, I believe, have been
made to the Dean of Guild against this building, praying to have it
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taken down, or modified, or at least its use regulated, so as to pre~ 14 Nov. 1834
vent the mischief. But the salient point of such complaint must
bave been the statement of the fault in the building. That was in- permiaon *
dispensible to give jurisdiction to the Dean of Guild in the applica~ —
tion, as it was to exclude the other Magistrates and Sheriff from en- QPi® °f
tertaining it. But in this case, unfortunately, that is entirely omit-
ted in the petition. There is no complaint against any building,
nor any statement of any quality in such building, to ground a com-
plint. Nothing is said but that the respondent’s storehouse bor-
ders on the street, which is perfectly legal. The only thing com-
plained of is: ¢ That the said James Donaldson, or James Donaldson
< and Company, the tenants or occupiers of the said cotton store,
¢ are in the constant practice of loading and unloading their carts on
¢ the public street, and of taking their carts close into the front
¢ wall of the said cotton store, and raising heavy bales of cotton and
¢ other goods, by means of cranes and pullies, or other tackling,
¢ into the upper flats of the said cotton store, and again lowering
¢ them into the carts in the same way : That in consequence of this
¢ the access to the property of the petitioners, along the pavement
¢ or footway on the east side of Mitchell Street, is not only inter-

¢ rupted, but the lives of the passengers endangered, all to the great

¢ injury of the petitioners, whose property as a public market and
‘tavern is thus much deteriorated; for which causes the present
¢ application becomes necessary.” Now that might be done in re-
ference to any building that had windows ; and it is a sort of wrong
which surely the Sheriff or Magistrates are not incompetent to re-
medy. Then the prayer is, ¢ to interdict, prohibit and discharge
¢ them, and all others for them, from interrupting the passage along

¢ the pavement or footway of Mitchell Street aforesaid, by their
‘carts; and from raising their cotton bales and other goods from
¢ their carts into the upper flats of the said building, and again
¢ lowering them down, as aforesaid.” This prayer surely the Sheriff
or Magistrates might grant. I therefore think, that though the case
seems to have admitted it, the complaint is not so made as to bring
it under the peculiar jurisdiction of the Dean of Guild. It has been
argued that a case may be brought before the Dean of Guild by a
statement merely that a building (not said to be itself illegal) is used
illegally, and a prayer to have that use prohibited. But upon fully
considering the case, and the authorities referred to, it appears to
me that they do not support this view, and that such a statement in

a petition would not be sufficient to exclude the ordinary courts,
and admit the Dean of Guild. The case of Fleming against Ure,
%Uth Feb. 1750, M. 15,159, relating to the teaching of fencing in
an upper flat, seems in point; but the question of jurisdiction was
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14 Nov. 1834. not raised in that case, so that it cannot be considered as an autho-
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rity on the point. None of the: other cases referred to by the re-
spondents apply. For instance, in the case of Vary v. Thom,
2d July 1805, (M. App. No. 4. v. Public Police,) the thing com-
plained of was the formation of a smith’s working shop in such a
flat, which is more than a mere use, and may be regarded as a mo-
dification of the house. So also, with regard to the formation of a
carpenter’s shop and timber yard, which were the things complain-
ed of in the case of the Proprietors of Carrubber’s Close, 26th Feb.
1762, M. 13,175. In like manner, the putting up of a water barge
and a sign on a house were the subjects of complaint in the cases of
Buchanan, 15th Nov. M. 11,378, and Thomson v. Crombie, 21st
Nov. 1776, App. v. Public Police. But be that as it may, the
petition in this case does not set forth even an illegal use of a build-
ing, or pray interdict against such use, but merely states a certain
practice on a public street, and prays to have that prohibited. I
do not therefore think that such an application was incompetent
before the Sheriff or ordinary Magistrates, or that it is now com-
petent before the Dean of Guild.

The other Judges concurred.

Lord Gillies said, that there was no doubt that in certain cases
of nuisance the Dean of Guild had jurisdiction; but this did not
arise from the circumstance of the thing complained of being a
nuisance, but from the nuisance arising from a building, as, for
instance, a projecting wall.

The Lord President observed, that upon the principle contended
for by the respondents, if the Dean of Guild had jurisdiction in the
present case, it would be equally competent to apply for his inter-
ference in all ordinary questions of police, as, for instance, to inter-
dict parties from stopping up the public streets by carriages or
carts.

Their Lordships therefore recalled the interlocutor of the Lord
Ordinary, advocated the cause, dismissed the action as incompetent,
but found no expenses due.

Lord Fullerton, Ordinary. For the Advocator, Dean of Fac. (Hope,) H. J. Ro-
bertson. Pearson, Wilkie & Robertson, Agents. Alt. Rutherfurd, Monteith.
W. A. G. & R. Ellis, W. S. Agents. R. Clerk,
C.
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FIRST DIVISION.
No. V. 15th November 1834.

LACHLAN M<NEIL, SusPENDER,
against

WILLIAM anp JOHN BLAIR, CuarcEss.

Pgocess.—ReMovVING.— TITLE TO PURSUE.—An heritable creditor
kaving obtained decree of removing against his debtor, who was pro-
prietor and in possession of the subjects over which the security ex-
tended, on the simple allegation that a year’s interest on the bond was
due—bill of suspension passed without caution.

Ix September 1825, the suspender borrowed L.900 from the late
Reverend Walter Blair, in security of which he granted a bond and
disposition in security over certain house property which he had in
Paisley. By the bond the principal sum was made payable at Mar-
tinmas 1830, but by a letter subsequently granted the term of pay-
ment was postponed for other five years. Part of the subjects over
which the heritable security extended was possessed by the sus-
pender himself.

In the beginning of the year 1834, and before (under the letter
of agreement) the principal sum in the bond was payable, the char-
gers, as representatives of the original creditor in the bond, brought
a process of removing against the suspender before the Magistrates
of Paisley, upon the allegation that no part of the principal sum in
the bond had been paid; ¢ and there is also due to the pursuers, at.
¢ Martinmas last, 1838, the sum of L.20 and upwards, being arrears
¢ of interest on the said principal sum.” ¢ That the defender is tenant
‘and possessor of part of said premises: That L.8 sterling is a fair
‘rent for the premises which he so occupies: That although the
¢ pursuers have frequently required the said defender to pay the
‘rent for the current year 1833 till Whitsunday 1834 of said pre-
¢ mises occupied by him, and also remove and flit therefrom at the
‘term of Whitsunday next, yet he refuses either to pay said rent,
‘or to remove from said premises;’ therefore concluding, that he
should be decerned and ordained ¢ to flit and remove himself, his
* family, servants, subtenants, &c. forth and from the said premises,
‘and to leave the same void and redd, to the end that the pursuers,
“and others in their names, may enter thereto, and peaceably pos-
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15 Nov. 1834 ¢ gess and enjoy the same during the not redemption of said sub-

M-*Neil v.
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Pleas.

¢ jects.

In defence against this action, it was objected, that it was not
competent for a mere creditor in an heritable bond, who had no-
thing more than a security over the subjects for payment of a debt,
and had taken no steps by adjudication, or otherwise, to make that
security available, to prosecute a removing against the debtor, pro-
prietor, and in possession of these subjects.

The Magistrates ordained the defender to find caution for violent
profits ; and thereafter, no caution having been found, they decerned
in the removing.

A charge having been given upon this extracted decree, the de-

fender suspended and pleaded—

1. It was not competent for an inferior judge to entertain a re-
moving from an heritable subject, except under the statute 1555,
c. 39, or the Act of Sederunt 1756 ; Horn v. Maclean, 19th Jan.
1830 ; and in that case it is necessary that the Act of Sederunt be
expressly libelled on; Bell on Leases, p. 462; Inues v. Clerk,
22d Dec. 1780, Mor. 13,871. In the case of conventional
engagements to remove without warning, these may be enforced
without libelling on the Act of Sederunt; but there was ne such
agreement here ; there was no lease, and the defender was not in
any respect a tenant of the premises, but the proprietor of the subject.

II. The inferior court was not warranted in pronouncing an or-
der for caution for violent profits in this case. In an ordinary ques-
tion of removing between landlord and tenant, under the Act of
Parliament, or Act of Sederunt, the inferior judge is entitled to
call for caution for violent profits: but this is the first instance
of a mere bondholder, upon an allegation that a year’s interest
was due, prosecuting a removing against the proprietor of the sub-
ject, who was not allowed to be heard on the merits. Such a pro-
ceeding is not competent. A party cannot be bound to find caution
when the question is, whether the action is competent, or of such
a nature as to warrant the demand for caution or not.

11I. The whole proceeding is incompetent. The pursuers are
mere creditors in an heritable bond, and are not entitled to turn
the proprietor out of possession, by a summary process of removing,
upon a mere allegation, that a term’s interest had become due.
The principal sum is not due. The suspender remains to all intents
and purposes proprietor of the subjects, as effectually as if no bur-
den affected them. He has the power of letting the subjects, or
otherwise disposing of them. The creditor in the bond is not with-
out his remedy ; he may bring his process of maills and duties, and
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attach the rent, if the subjects were let ; or a poinding of the ground, 15 Nov. 1834
and attach the whole effects thereon. These are the only remedjes

in sach a case; Ersk. iv. 1, 49; Bell, ii. 15, In either case, B, N"' v

the proprietor must be called for his interest ; but there is no an- ,
thority by which a creditor is entitled at once to proceed by a re- {,)l‘f::d" *
moving from the subjects in an inferior court, But farther, there

is no rent fixed here. L.8 is said to be a fair rent, but no such

rent is stipulated; and a party cannot be laid under caution for

violent profits, when there is no fixed rent, where such party is not

tenant, but proprietor of the subjects, and where the party pursu-

ing is merely an heritable creditor in a bond and disposition in se-

curity. In such a case, neither the Act of Parliament nor Act of
Sederunt can apply; Douglas v. Edington, 28th Feb. 1628,

M. 13,892.

Answered—The right of the respondents is not a mere heritable Resvondenh’
bond properly speaking, but a bond and disposition in security, by
which the debtor ¢ sells, alienates and dispones’ the subjects, ¢ with
¢all right and title thereto,’ and assigns the creditor ¢ into the
¢ rents, maills and duties’ thereof, and all action competent thereon.
By this deed the complainer is a3 much bound to cede the posses-
sion of the subjects during the not redemption, as if the deed were
an abeolute and irredeemable conveyance of the property. The
anly difference between a creditor and a purchaser is, that the for-
mer is accountable for what he draws from the property. -

Whether the principal sum was due or not, the respondents were
entitled to receive the arrears of interest, by taking possession of
the property and drawing the rents, and it was for that purpose
that the action before the inferior court was raised. The rents of
the other parts of the subjects, not possessed by the suspender, were
not sufficient to meet the interest, and therefore the respondents
were obliged to have recourse to the portion possessed by the sus-
pender himself.

The objection, that the Act of Sederunt is not founded on, is
answered by the plea of the suspender himself, that he is not a
tenant, and therefore the Act of Sederunt, which had no application
to the suspender’s case, could not be founded upon. But farther,
the subject in question consists of an urban tenement, to which the
provisions of the Act of Sederunt 1756, or the solemnities of the
statate, do not apply

Actions of removmg at the instance of an heritable credltor,
against the debtor in possession, are quite common in the inferior
courts. The proposition, that the creditor in a bond and disposition
in security, is not entitled to enter into possession of the subject
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15 Nov. 1834 of the security, is contrary both to the practice of the country and
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to legal authority. Mr Ross says, (vol i. p. 878,) it entitles the
creditor to a total intromission with the debtor’s property, in the
same manner as an apprising or adjudication, and was intended to
entitle the creditor to a total possession of the debtor’s estate, as a
convenient method of obtaining repayment both of his principal and
interest. In the analogous case of adjudgers, the right of the ad-
judger to prosecute a removing has been uniformly sustained by the
Court ; Faldownside v. Bennerside, 14th Dec. 1621, Mor. 13,787 ;
Galloway v. Bogmiln, 20th Feb. 1629, M. 18,791 ; Balmagie v.
Maxwell, 7th Dec. 1633, M. 13,800. Even an improper wadset-
ter may remove tenants; Halyburton ». Cuninghame, 16th Jan.
1677, M. 13,801 ; by which case it was also found, that the party
resisting the removing was bound to find caution.

The case of Edington, referred to by the suspender, is an au-
thority against him, for there the right of an heritable creditor to
prosecute a removing against the debtor in possession was held
good;; and in regard to the question of caution, (for which purpose
it is referred to by the suspender,) the ground of suspension in that
case was, that caution was unnecessary, because the party had re-
moved, and did not object to the creditor entering into possession.

In the present case no benefit could be got from an action of
maills and duties, nor from a poinding of the ground; the former
was not available, as they were no tenants ; and there being nothing
on the property, a poinding of the ground would have been useless.
The respondents therefore had no other way of securing themselves,
and recovering payment of the arrears of interest, than by prose-
cuting a removing and getting possession of the subject.

The Lord Ordinary pronounced the following interlocutor :
¢ Having considered the bill, with answers and productions, and
¢ heard counsel for the parties, passes the bill without caution.’

The respondents reclaimed, but the Court unanimously adhered.

Lord Fullerton, Ordinary. For the Suspender, Jameson, A. M*Neil. Alex.,
Nairne, Agent. For Respondents, Dean of Fac. ( Hope,) W, Bell. Mac-
lean & Giffen, W. S, Agents. B. Clerk,

T.
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SECOND DIVISION.
No. VL. 18th November 1834.

MACDOUGALL
against
STEVENSON.

CoMPETITION.—DILIGENCE.—EXECUTOR.—A creditor of a de-
ceased person, who had acquiesced for some years in the management
of his executor, (who had also served heir beneficio inventarii,)
Jfound not entitled, at the end of that time, to obtain a preference over
the other creditors, by arresting the funds which the executor had
realised for the purpose of distribution among the creditors.

JouN Papbon died intestate in 1825, and his son, Thomas Padon,
who was then a minor, was served heir, with the consent of his cu-
rators, cum beneficio inventarii; he also confirmed executor qua
nearest of kin ; and the inventories given up by him under his ser-
vice and confirmation comprehended the whole estate, both real and
personal, of the deceased. It soon appeared that there would be, in
all probability, a deficiency of funds for payment of the debts due
by the deceased; and several meetings of his father’s creditors
were held by Thomas Padon and his curators, with regard to the
management and distribution of his estate. One of these was held
on 1st August 1827, and another in March 1829, called by circu-
lar notices sent to all the creditors, and amongst others to Miss
Macdougall and Miss Grindlay, the claimants in the present ac-
tion. Those ladies did not attend these meetings ; but neither did
they intimate any dissent from the resolutions of the creditors taken
for realising and distributing the trust-estate. The chief part of
John Padon’s estate was afterwards realised by the sale of his in-
terest in the lease and stock of the distillery of Borrowstounness,
to Mr Vannan, for the sum of about L.1200. One-half of this was
paid immediately, and deposited in the British Linen Company,
and the other moiety remained for some months in the hands of
Mr Vannan, the purchaser. Miss Macdougall at length raised a
summons of constitution against Thomas Padon, as representing
his father, for the sum of L. 90 ; and upon the dependence of this
action she raised letters of arrestment, in the hands of Mr Vaunnan,
and of the British Linen Company, on the 2d and 6th November
1829, and obtained decree on the 4th February 1830. Miss
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18 Nov. 1834, Grindlay raised a similar action, and laid on arrestments of the same
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Macdougall v,

Stevenson,

dates. Thomas Padon and his curators finding that separate steps
were thus taken, raised the present process of multiplepoinding and
exoneration on the 16th December 1829 ; and Mr Stevenson was
appointed the common agent.

In the multiplepoinding Miss Macdougall and Miss Grindlay
claimed preferences over the funds attached by their arrestment, in
virtue of their decrees and arrestments.

The common agent objected, 1st, That the claimants were bar-
red, personali exceptione, from obtaining any preference, or from
availing themselves of any priority in the execution of their dili-
gences, in consequence of the proceedings which had taken place,
with the concurrence of all the creditors, for the distribution of
John Padon’s estate ; and, 2d, That the funds attached by the ar-
restments being part of the estate of John Padon, to which Tho-
mas Padon had completed his title as executor, for behoof of his fa-
ther’s creditors, remained in his hands as trustee, and were not
liable to be attached by the separate diligence of any creditor at-
tempting to obtain a preference over the others.

The Lord Ordinary pronounced the following interlocutor and
note : ¢ The Lord Ordinary having heard parties’ procurators, and
¢ thereafter considered the closed records and whole process, repels
¢ the claims of Mrs Margaret Macdougall, Miss Janet Grindlay,
¢ and Miss Hodge, to preferences over the other creditors, and de-
¢ cerns : Finds the ¢laim of Mr William Thomson to a preference
¢ not insisted in, and therefore repels the same: Finds all these
¢ claimants respectively liable to the common agent in the expenses
¢ of process caused by their several claims of preference having
¢ been made ; of which allows an account to be given in, and when
¢ lodged, remits to the Auditor to tax the same, and report: Sus-
¢ tains the claim of James Tod, writer to the signet, and others,
¢ the representatives of the late James Tod of Deanston, for a pre-
¢ ference, in proportion to their debt, equally with the other re-
¢ maining debts of James and Andrew Tod and Company on the
¢ fund in medio, to the extent stated by them ; but under this qua~
¢ lification, that, from the said fund, so liable to preference, must be
¢ deducted any expenses incurred by Mr Padon and his estate, and
¢ the respondent, in rendering effectual this claim of compensation,
¢ out of which the said fund has arisen, of which allows an account
¢ to be put into process.’

¢ Note.—There seems to be a ground of distinction between the
¢ effect of diligence done against a person by any one of his own cre-
¢ ditors, and diligence done against a trustee acting for creditors by
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¢ any one of those creditors. In the first case, what is not secured by 18 Nov. 1838
¢ the diligence of the creditor may be consumed by the debtor; and it ‘e~=~’/
¢ seems not wholly unequitable, therefore, to allow any creditor, even g::f:;%a.n v
¢in case of a deficiency, to keep the whole of what he, by his dili-
¢ gence, has secured from waste, at least to the extent of full payment
¢ of his debt. And accordingly this, though under great modifications
¢ and exceptions, is still allowed in our law. But, in the case of a trus-
¢ tee, it is not to be presumed that he will consume the funds which
¢ do not belong to himself ; and therefore, it would be going a great
¢ deal too far to allow any one creditor, merely by doing diligence,
¢ to secure to himself full payment, by taking what the trustee was
¢in the reasonably presumed course of ultimately dividing fairly
¢ among the whole creditors. Diligence by particular creditors
¢ may indeed be allowed, to the effect of securing or receiving their
¢ share, or of securing the fund for the general behoof, in case of
¢ any danger of embezzlement or undue delay. But that is quite
¢ different from allowing it to constitute a preference, to the preju-
¢ dice of the other creditors. Accordingly, there seems little rea-
¢ son to doubt that, in ordinary cases of a valid trust for behoof of
¢ creditors, no one creditor can, by diligence against the trustee,
¢ create a preference over the other creditors, so as to draw more
¢ than bhis fair share of the trust-estate, and then it seems that an
¢ executor or heir cum beneficio inventarii, when there is a known
¢ or expected deficiency of funds to pay the defunct’s debts, is just
¢ a trustee for behoof, in the first instance, of all the creditors of
¢ the defunct. It may be otherwise when there is no known or ex-
¢ pected deficiency. An executor, or heir cum beneficio, may fairly
¢ pay primo venienti, without waiting for creditors whom he does
¢ not know of, or for creditors whose interests he does not see to
¢ be in any danger. But where the executor or heir cum bene-
¢ ficio does know of the defunct’s creditors, and knows that there
¢ must be, or will probably be, a deficiency of funds, his duty seems
¢ just to be that of a trustee for the general behoof of creditors. Aec-
¢ cordingly, it seems fixed by decisions in the case of Russell, that
¢ it is not his duty to pay in full primo venienti, when there is a
¢ deficiency, even after the six months, and the creditor claiming
¢ payment has obtained a decree for his full debt; for if it had
¢ been held his duty so to pay, the decree must have been held to
¢ give a preference, as it would have subjected the executor per-
¢sonally, who must then have been entitled to pay under it, and,
$ of course, would have paid ; and if it be not the duty of the exe-
¢ cutor to pay in full primo venienti, after the six months, although
¢ decree be obtained, in other words, though the decree is held
‘ valid only to give right to a fair share, how can diligence by ar-



32 DECISIONS OF THE No. 6.

18 Nov. 1834. ¢ restment, or any diligence on that decree, be held to convert the
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% ¢ it seems indisputable that the executor might suspend beyond the

¢ extent of a fair share, and raise a multiplepoinding, calling all the
¢ creditors to receive their shares. 'Why should arrestment have a
¢ more extended effect in favour of a creditor? Why should that
¢ diligence stretch beyond the substantial intended effect of the de-
¢ cree on which it proceeded? The Lord Ordinary is not satisfied
¢on this head; and not being clearly satisfied, he cannot sustain
¢ the preference claimed in this case. It is a very strong case;
¢ for here the executor and heir cum beneficio had been in a long
¢ course of dealing with the creditors of the defunct, as acting for
¢ their interest; and the present claimants, if not expressly, yet
¢ tacitly, allowed themselves to be considered as going along with
¢ the rest; and then, after the fund is notoriously deficient, and
¢ ready for division, the claimants attempt, by arrestment, to seize
¢ upon a disproportionate share of it. Nothing can be more plain-
¢ ly inequitable ; and the grounds of law, to support it, must have
¢ been made very clear indeed, before they can be maintained.
¢ For this reason, the Lord Ordinary finds expenses due to the
¢ common agent. It is an attempt very unfavourable, and ought
¢ to be made at their own risk, in regard to expenses.’

Misses Macdougall and Grindlay reclaimed, and the Court order-
ed cases, in which they pleaded—That by the old law, previous to
1662, priority of execution, in competitions among creditors of a
deceased person, secured a preference; see Ellis v. Dalmaloy,
21st March 1628, (Brown, Sup. i. 256); and every executor was
safe in making payment primo venienti, unless he were interpelled,
by citation or action duly intented, at the instance of another credi-
tor, where there was an obvious deficiency of fund; see Lyle,
2d Dec. 1628, M. 3867 ; White, 16th Dec. 1629, M. 3868; and
Telfer v. Wilson, 16th July 1629, M. 3868. The Act of Sede-
runt, Feb. 1662, in so far modified the old law, as to bring, in pari
passu, all creditors citing or pursuing an executor within six months
after the death of the ancestor; but in all other respects the old law
is left as it was; and, after the expiry of six months, every creditor
is entitled, as formerly, to secure a preference over the funds of his
deceased debtor, by doing diligence against his estate in the hands
of his executor; Stair, iii. 8, 69; and Ersk. iii. 9, 46. The
case of Russell v. Simes, in 1791, Bell's Cases, 217, made no
change on the general law in this respect; and it has been recogni-
sed in subsequent decisions ; Gardiner v. Pearsons, 28th Nov. 1810;
Atkinson, Muir and Company v. Learmonth, 14th Jan. 1808; Sceales
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and Son v. Russell, 15th Nov. 1821 ; and Swayne v. The Fife Bank- 18 Nov. 1834.
ing Company, 8th June 1822 ; and Dunlop ». Weir, 29th Jan. 1823.
As to the personal exception urged against the claimant in the
present case, it is a sufficient answer, that they neither attended any P
- . o ursuer s
meeting, nor gave any sanction, by mandate or otherwise, to the pjess,
course of proceedings said to have been adopted by the executor,
with the concurrence of the whole body of creditors.

Macdougall v.
Stevenson.

The common agent answered—That an heir entered cum beneficio ?lef'ﬂdﬂ"
inventarii, and an executor is merely a trustee for those beneficially e
interested in the succession or executry of the deceased; that is,
first for his creditors, and then, if there be any residue, for his
nearest of kin. An arrestment in the hands of a trustee is plainly
incompetent to secure any preference on the trust-funds over any
other creditor. And it was decided in the case of Russell v. Symes,
in 1791, Bells Cases, 217, that so long as executry funds are in
medio, every creditor who puts in his claim has a right to a pari
passu preference, along with creditors who have obtained decree
even within the six months, The point now contested was not de-
cided in any of the more recent decisions quoted by the claimants.

In the present case, also, the claimant had acquiesced in the
general management of her estate by the executor, for the behoof
of the creditors, for four years, before they attempted to take any
separate steps; and the sales by which the funds now arrested were
realised, were made under the express authority of a resolution of
the creditors in March 1829. The fund was therefore created by
the creditors, and belonged to them, having been placed in the

hands of the arrestees solely for their behoof, and for the purpose of
distribution.

The Court refused the note, and adhered to the interlocator of Judgment.
the Lord Ordinary ; but the Judges who concurred in this judgment
proceeded entirely on the special circumstances of this case, and on
the long acquiescence of the claimants in the general management
of the executor, under the superintendence of the creditors, and not
on the general ground taken up in the note of the Lord Ordinary,
and pleaded by the common agent.

Lord Glenlee.—1 think this a case of very considerable difficulty, Opinion of
and am not eure that the two claimants in the fund are exactly in Court-
the same situation. No doubt an executor is a trustee, and must
account for the fund realised under his confirmation, to the parties
who have an interest in it. But I am not satisfied that the fund it~
self is merely a trust-fund, and so placed beyond the diligence of
parties who constitute.their debts against the executor, and then

VOL. X. c ’
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18 Nov. 1834. proceed to attach it. Previous to the Act of Sederunt in 1662, all
\e~ -’ creditors proceeded to attach the estate of their deceased debtor
mﬂ ® in any way they could, and were preferred according to the priority
- of their diligences. The effect of that act was to put an end to any
g:.:;{“"’ party acquiring any preference, to the exclusion of competitors,
either by decree obtained, or by completed diligence done within
the six months; but after that period the competition is left, gene-
rally speaking, to the operation of common law. All that was de-
cided in the case of Russell v. Symes was, that so long as the fund
was extant in the hand of the executor, every creditor making his
claim is entitled to share in it. But in that case nothing was de-
cided as to the effect of diligence done against the executor, for
there was there no question of diligence at all. When diligence
comes to be used, then I understand this fund to be open for the
attachment of creditors. Accordingly, in the case of Dunlop v.
Weir, referred to in the pleadings, the question debated was, whe-
ther the arrestment there used was a competent diligence. But
this question could only have been raised on the assumption, that
the diligence would have given a preference, if it had been com-
petently used; and accordingly it was taken for granted, that it
would bave been available, if no objection bad lain against it.
I therefore cannot go the length of the Lord Ordinary’s note, in
holding that the executry is to be considered as a trust-fund, tied
up from the diligence of creditors. But I think that in this case,
the arrestment of Miss Macdougall on the dependence, being only
an inchoate diligence, not followed by a decree of forthcoming, be-
fore the fund was brought into Court in the muluplepomdmg,
give her no preference ; and there is also a great deal in the personal
objection to both claimants, arising from their previous acquiescence
in the management of the estate by the executor, with the concur-
rence of the other creditors.

The Lord Justice-Clerk.—If 1 am compelled to decide this case
upon the grounds taken by the Lord Ordinary in his note, I shoald
have great difficulty in arriving at the same conclusion as his Lord-
ship, for I think there are some propositions, especially in the for-
mer part of it, which are contradicted by the recent decisions of this
Court. But I think there is enough to decide this case in the con-
duct of the parties themselves, without placing it on the general
ground taken up by his Lordship. The long acquiescence in the
management of the executor, and in the proceedings of those meet-
ings of the creditors, to which it is admitted that the present claim-
ants were invited, although they failed to attend, without ever ha-
ving intimated their dissent from the course of proceedings then re-
commended, affords, I think, sufficient ground to decide this case
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agsinst the claimants, on the footing of personal exception alluded 18 Nov. 1834.
ts in the conelusion of the note, without adopting all the general ‘4o
law touched upon in the previous part of it. Macdougall v.
Lord Meadowbank concurred with the Lord Justice-Clerk. —
Lord Medwyn thought that the ground of personal exveption QFin" of
was not sufficiently made out against the two claimants; and in the
general law cowncurred with Lord Glenlee and the Lord Justice~
Clerk. :

Lord Ordinary, Mackenzie.  Act. Jameson and Dunbar.  Alt, Sol-Gen, ( Skene,y
and Currie. John Rymer, and Alex. Stevenson, Agents. F. Clerk.

U.
SECOND DIVISION.
No. VII. 18th November 1884.
FORSYTH
against

JOHN HARE axo COMPANY.

JunisprcrioN.—PRroCESs.—A copartnery carrying on business under
a social firm, which the pariners subscribe, and under which they
grant obligations, may be competently brought into Court as defend-
ers, by a summons directed against the company under its social firm,
without calling the individual partners, and by an arrestment juris-
dictionis fundande causa, used against the company in the same
terms.

Forsyra having a claim of damages for breach of contract against
John Hare and Company, manufacturers at Bristol, used arrestment
jurisdictionis fundande causa against them, under the style of their
social firm, as John Hare and Company, in the hands of Robertson
and Thallet, cabinet-makers in Aberdeen, and thereupon raised their
action of damages against them under the same firm. Neither the
letters of arrestment, nor the summons in the action, were directed
against any of the individual pattners of the company, but only
against the copartnery, under its social firm.

The defenders at first allowed decree in absence to pass against
them ; but afterwards, being reponed on a reclaiming note given in
in name of John Hare and Company, they lodged defenees, in

c2
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18 Nov. 1834. which, besides their plea on the merits, they stated the following

-~/

Forsyth ».

Hare & Co.

Pursuer’s

Pleas.

Defenders’

Pleas.

objections to the competency of the action: 1. The defenders are
not subject to the jurisdiction of this Court, and no jurisdiction has
been created by the pretended arrestment used by the pursuer for
that purpose. II. The action is incompetent, in respect it only
calls and concludes against ¢ John Hare and Company,’ and does
not call or conclude against the individual partoers of the company.

The Lord Ordinary took the case to report, verbally, on these
two preliminary defences, and the Court, in order that the point
might be authoritatively determined, ordered minutes of debate for
the consideration of all the Judges.

The pursuer pleaded—That there was an obvious distinction be-
tween companies carrying on business under a social firm, such as
the present, by which they subscribe their obligations, and those
which have only a descriptive firm, such as the Culcreuch Cotton
Company, or York-Baildings Company, whose obligations are sub-
scribed by a partner or manager on behalf of the company. The
proper debtor of the pursuer, in the present case, is the copartnery
of John Hare and Company. He contracted with them under their
company firm, and he does not know, and has no means of discover-
ing, the names of the individual partners who compose it. The
practice of copartneries pursuing and defending by their social
firms, without mentioning the individual partners, is quite general ;
and it appears from the register of protested bills, that even such
protests are almost always extended, either at the instance of or
against companies, by the firm only.

The defenders answered—That it was now settled by many deci-
sions, that a copartnery, carrying on business under a descriptive
name, could neither sue nor be sued in the name of the firm; see
Culereuch Cotton Company, 27th Nov. 1822. And in all the sub-
sequent cases which have occurred in which this question has been
raised, such as the Commercial Bank against Pollock’s Trustees in
the House of Lords, 3 Wilson and Shaw’s Appeal Cases, 365, the
Sea Insurance Company of Scotland, 27th Feb. 1827, and others,
the competency of the action in the name of the company has only
been sustained, in respect that it was joined along with the instance
of individual partners or managers. The point now at issue was
decided in the case of Mills v. James Finlay and Company, 16th Nov.
1830, in which the Court dismissed a petition and complaint as in-
competent, because it was directed against a company like Hare and
Company, carrying on business under a proper mercantile firm,
without calling the individual partners.
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The following opinions were given in by the consulted Judges : 18 Nov. 1834.

Lord Fullerton, Lords President, Balgray, Gillies, Corehouse and g‘:’:.": Co.
Moncreiff—This is an action brought by the pursuer against —
¢ John Hare and Company, floor-cloth manufacturers, and oil and gg;::ﬁ::d“
¢ colourmen in Bristol.” The object of it is, to constitute a claim of Judges.
damages against the defenders; and it proceeds upon an arrestment
jurisdictionis fundandz causa, used in the hands of persons who are
¢ said to be debtors, or have the keeping or custody of effects be-
¢ longing to the said defenders.’

Against this action defences are given in in the name of ¢ Messrs
¢ Jobn Hare and Company, floor-cloth manufacturers in Bristol.’
The defences contain no notice of the names of the individual part-
ners who compose the company; and it is not denied that ¢ the
¢ debts and effects arrested are the property of the defenders, situa-
¢ ted locally within this country.’

In these circumstances, two preliminary pleas are maintained by
the defenders; 1s, That no ¢ jurisdiction has been created by the
¢ pretended arrestment used by the pursuers for that purpose;’ and,
2dly, That ¢ the action is incompetent, in respect it only calls
¢ and concludes against ¢ John Hare and Company,’ and does not
¢ call or conclude against the individual partners of the company.’

In so far as the first objection rests upon the particular nature of
the present action, as being raised for the establishment of a claim
of damages, and as not being founded on any liquid ground of debt,
we are of opinion that there is no ground for the distinction taken
by the defenders. However ineffectual an arrestment jurisdictionis
fundandse causa may be, in regard to an action of declarator of mar-
riage, as in the case of Scruton against Gray, there is no authority
for questioning, in an action containing conclusions merely pecu-
niary, the rule laid down by Mr Erskine, (i. 2, 19,) that such ar-
restments ¢ found a jurisdiction in our Supreme Court of Session,
‘to judge in a personal action against the foreigner, proceeding
¢ upon an edictal citation, for constituting the debt due by him to
¢ the arrester, in order to pronounce a decree of furthcoming against
¢ those in whose hands arrestment was used.’

‘When the objection to the jurisdiction is rested upon the par-
ticular form of the arrestment used on the present occasion, it in-
volves the very question, which is raised in the second preliminary
defence, and which we understand to be the only one occasioning
any difficulty, viz. Whether either the action or diligence can be
sustained, inasmuch as both are directed merely against ¢ John
¢ Hare and Company,” without calling the individual partners of
the company.
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18 Nov. 1834, which, besides their plea on the merits, they stated the following
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objections to the competency of the action: I. The defenders are
not subject to the jurisdiction of this Court, and no jurisdiction has
been created by the pretended arrestment used by the pursuer for
that purpose, II. The action is incompetent, in respect it omly
calls and concludes against ¢ John Hare and Company,’ and does
not call or conclude against the individual partners of the company.

The Lord Ordinary took the case to report, verbally, on these
two preliminary defences, and the Court, in order that the point
might be authoritatively determined, ordered minutes of debate for
the consideration of all the Judges. .

The pursuer pleaded—That there was an obvious distinction be-
tween companies carrying on business under a social firm, such as
the present, by which they subscribe their obligations, and those
which have only a descriptive firm, such as the Culcreuch Cotton
Company, or York-Buildings Company, whose obligations are sub-
scribed by a partner or manager on behalf of the company. ‘The
proper debtor of the pursuer, in the present case, is the copartnery
of John Hare and Company. He contracted with them under their
company firm, and he does not know, and has no means of discover-
ing, the names of the individual partners who compose it. The
practice of copartneries pursuing and defending by their social
firms, without mentioning the individual partners, is quite general ;
and it appears from the register of protested bills, that even such
protests are almost always extended, either at the instance of or
against companies, by the firm only.

The defenders answered—That it was now settled by many deci-
sions, that a copartnery, carrying on business under a descriptive
name, could neither sue nor be sued in the name of the firm; see
Culcreuch Cotton Company, 27th Nov. 1822. And in all the sub-
sequent cases which have occurred in which this question has been
raised, such as the Commercial Bank against Pollock’s Trustees in
the House of Lords, 3 Wilson and Shaw’s Appeal Cases, 365, the
Sea Insurance Company of Scotland, 27th Feb. 1827, and others,
the eompetency of the action in the name of the company has only
been sustained, in respect that it was joined along with the instance
of individual partners or managers. The point now at issue was
decided in the case of Mills v. James Finlay and Company, 16th Nov.
1830, in which the Court dismissed a petition and complaint as in-
competent, because it was directed against a company like Hare and
Company, carrying on business under a proper mercantile firm,
without calling the individual partners.
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The following opinions were given in by the consulted Judges: 18 Nov. 1834.

Lord Fullerton, Lords President, Balgray, Gillies, Corehouse and jor)a Co. |
Moncreiff —This is an action brought by the pursuer against — ‘
¢ Jobn Hare and Company, floor-cloth manufacturers, and oil and gg:ﬁ&'d“ !
¢ colourmen in Bristol.” The object of it is, to constitute a claim of Judges. ’
damages against the defenders; and it proceeds upon an arrestment
jurisdictionis fundandz causa, used in the hands of persons who are
¢ said to be debtors, or have the keeping or custody of effects be-
¢ longing to the said defenders.’

Against this action defences are given in in the name of ¢ Messrs
¢ Jobs Hare and Company, floor-cloth manufacturers in Bristol.
The defences contain no notice of the names of the individual part-
ners who compose the company; and it is not denied that ¢ the
¢ debts and effects arrested are the property of the defenders, situa-
¢ ted locally within this country.’

In these circumstances, two preliminary pleas are maintained by
the defenders; 1sf, That no ¢ jurisdiction has been created by the
¢ pretended arrestment used by the pursuers for that purpose ;’ and,
2dly, That ¢ the action is incompetent, in respect it only calls
‘and concludes against ¢ John Hare and Company,” and does not
¢ call or conclude against the individual partners of the company.’

In so far as the first objection rests upon the particular nature of
the present action, as being raised for the establishment of a claim
of damages, and as not being founded on any liquid ground of debt,
we are of opinion that there is no ground for the distinction taken
by the defenders. However ineffectual an arrestment jurisdictionis
fondandse cansa may be, in regard to an action of declarator of mar-
riage, as in the case of Scruton against Gray, there is no authority
for questioning, in an action containing conclusions merely pecu-
niary, the rule laid down by Mr Erskine, (i. 2, 19,) that such ar-
restments ¢ found a jurisdiction in our Supreme Court of Session,
‘to judge in a personal action against the foreigner, proceeding
¢ upon an edictal citation, for constituting the debt due by him to
¢ the arrester, in order to pronounce a decree of furthcoming against
¢ those in whose hands arrestment was used.’

When the objection to the jurisdiction is rested upon the par-
ticalar form of the arrestment used on the present occasion, it in-
volves the very question, which is raised in the second preliminary
defence, and which we understand to be the only one occasioning
any difficulty, viz. Whether either the action or diligence can be
wstained, inasmuch as both are directed merely against ¢ John
‘ Hare and Company,’” without calling the individual partaers of
the company.
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18 Nov. 1834.  Upon this point, too, we are of opinion that the plea of the de-
e~~~/ fenders is ill-founded. As a mercantile company is understood in
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Hare & Co.

Opinions of
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Judges.

the law of Scotland to be a separate person, capable of maintaining
the relations of debtor and creditor, distinct from those held by the
individual partners, and as the firm or company name forms the
designation of that separate person, and of the whole individuals in
their social character, under which name obligations are effectually
contracted by and to the company, there does not appear to us to
be any legal inconsistency or incongruity in allowing actien or dili-
gence either at the instance of, or directed against a partnership by
its firm. And the competency of such procedure has not only been
very generally assumed in practice, but has been sustained by the
Court. In one of the many actions at the instance of Messrs Dou-
glas, Heron and Company, viz. that against Mr Gordon of Culve-
nan, in 1792, the question was distinctly raised. The action was
brought in the name of ¢ Messrs Douglas, Heron and Company,
¢ late bankers in Ayr, and by George Home of Branxton, their
¢ factor and manager, conform to factory and commission granted
¢ by a quorum of the committee named for winding up the affairs
¢ of the said company.” The title was objected to, and among other
pleas, the defenders maintained the incompetency of suing in the
name of the firm, and without setting forth the names of the indivi-
dual partners. In the pleadings in that case, the most positive alle-
gations of the practice were made on the part of the pursuers, the
practice was admitted by the defender; and ultimately the objec-
tion was disregarded both by the Court of Session, 14th July 1792,
and the House of Lords, 24th Deec. 1795.

It is true, that in that case the summons proceeded in the name
of one individual, George Home of Branxton, and that that circum-
stance was founded upon as a specialty by the pursuers, in addition
to their argument on the general point. But when it is considered
that the leading instance was that of the company, under the name
of the firm, and Mr Home appeared only as their ¢ factor and ma-
¢ nager, according to a factory and commission,’ it is difficult to see
how the instance of the mandatary could be sustained, if that of the
party had been considered bad. Indeed, any doubt upon thas point
may be held to be removed by the case of Seott against Napier,
23d Feb. 1827, one of those referred to in the present plead-
ings, in which the Court refused to sustain action against Mr Na-
pier, as the manager ¢ of the Galloway Banking Company,’ until
all the partners were called. Upon comparing the judgment in this
last ease with that pronounced by the Court and the House of Lords
in that of Douglas, Heron and Company against Gordon, we con-
sider ourselves warranted in the conclusion, that the distinction re-
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peatedly made by the Court, as in the case of the Culcreuch Cotton 18 Nov. 1834.
Company, (Nov. 27. 1822,) and other cases of the same kind, is ‘===’
well founded ; and that, although action cannot be maintained at [V %
the instance of a ¢ mere descriptive name or denomination,’ it may —
be maintained by a ¢ mercantile company suing under its proper 8:‘;;‘:2:;’
¢ firm by which it grants obligations.’ Judges.
But we must add, that while the question as to the competency
of an aetion in such form, at the instance of a company, is little more
than one of mere form, as they always have the means of specifying
the names of the partners, the objection, if good on the part of de-
fenders, as it is urged in the present case, would involve the most
serions consequences, not easily reconcileable with the generally
recognised forms of procedure in many branches of our practice.
Thus, in order to make good a claim for an illiquid company
debt against the individual partners, it is held indispensable that
the debt should, in the first instance, be constituted against the com-
pany. According to the form of summons in such a case, even as
referred to in the pleadings for the defenders, ¢ the said C. D. and
¢ Co., as a company, and the said C. and D, the individual partners
¢ thereof,” are called upon to make payment: the will of the sum-
mons being, ¢ that on sight hereof ye pass, and in our name and
¢ authority, lawfully summon, warn and charge the said C. D. and
¢ Company, as a company, at their usual place of business, and the
¢said C. and D, the individual partners thereof, personally, or at
¢ their respective dwelling-places,’ &c. Here the individual part-
ners called are to be cited in the common way, while C. D. and
Company, as a company, are to be cited at ¢ their usual place of
¢ business.” 1Indeed this form of citation is expressly recognised by
statute, it being provided by 54 Geo. 111. c. 137, § 20, in regard
to the sequestration of partnerships, that ¢ it shall be sufficient to
¢ cite the partnership, by leaving a copy at the house or shop where
¢ their business is or was carried on, or where any of their acting
¢ partners reside.” Now it surely cannot be held, that the conclu-
sion against, and the citation of the company under the firm or
company name is an empty form. On the contrary, it rather ap-
pears to us, agreeably to the principle mentioned above, that so far
from the conclusion against the company being dependent on that
directed against individual partners, the conclusion against the in-
dividaal partners is dependent, for its validity and effect, on that di-
rected against the company by its firm. Accordingly, in the case
of a decree obtained under a summons framed in the above-men-
tioned form, and executed at the ordinary place of business of the
company, we should think that the debt must be held as constituted
against the company, and that in the event of the subsequent dis-
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18 Nov. 1834. covery of a partner, whose share in the concern had not been known
\e~~’ at the time, it would be equally contrary to principle, and injurious
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in practice, to allow such partner to plead, that the decree of con-
stitution against the company was invalid, because his name, as an
individual, had not been included in the original summons.

But again, it has been already noticed, that in cases of seques-
tration, the statute expressly recognises the existence of the part-
nership, as distinet from the individuals composing it, and peints
out the form in which that body, in its social character, shall be
cited. Indeed, in many cases this is unavoidable, as a partnership
may be insolvent and sequestrated, while one or more of the part-
ners remain solvent. The whole rules and authorities applicable to
such cases seem to proceed on the assumption that the sequestration
of the company is to be directed against the firm, ( Bell's Com. passim) ;
and if it should be held that such a procedure is not effectual, with-
out directing it against the whole individual partners, we rather
suspect it would be necessary to devise a new set of forms, very
different from those which have been generally followed, and hitherto
considered as unobjectionable.

Lastly, It is only necessary to mention the practice in regard to
bills and promissory-notes, which appears to us necessarily to imply
the competency of procedure, either at the instance of, or directed
against a company by its firm. In such cases the registered pro-
test has, by statute, the force of a decree. But it is evident that
the terms of the bill or note afford necessarily the measure of the
constructive decree obtained by the registration. In every case,
then, of a bill protested, either at the instance of or against a com-
pany, effect is given to a decree at the instance of or against a
firm, without mention of the individual partners. Such we under-
stand to be the invariable practice; and indeed the principle invol-
ved in it has received effect, to its full extent, by the decision of
the Court in the case of Thomson against Liddle and Company,
2d July 1812, in which it was held ¢ competent to charge the in-
¢ dividual partners of a company upon letters of hornmg directed
¢ against the company firm.’

Neither does it appear to us to be of any importance, that in that
case the letters of horning were directed against ¢ the said Jobn
¢ Liddle and Company, and the individual partners of that company.’
For, in the first place, if a company has not under its firm a per-
sona standi, the objection surely cannot be remedied by the vague
and unmeaning addition of ¢ the individual partners of that com-
¢ pany.’ 2dly, As the bill charged on was drawn by ¢ Jobn Liddle
¢ and Company,’ the letters of horning, in adding the words alluded
to, were utterly unwarranted by the bill forming the groundwork
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of the diligence ; unless on the supposition, that the firm does, by 18 Nov. 1834
vecessary legal implication, include the individual members of the ‘e~=’
company in their social character. And, 3dly and lastly, The sup- g"m Co.
posed specialty does not apply to one part of* the procedure which —
was recognised by that decision ; for although the letters of horn- JPinians of
ing were directed against John Liddle and Company, and ¢ the in- Judges.
¢ dividual partners of the company,’ the charge was given not only
to Andrew Liddle, but to ¢ Andrew Liddle and Company,’” with-
out any mention of the individual partners of this last company ; so
that, in that very case, a charge against ¢ Andrew Liddle and Com-
¢ pany,’ without even the general mention of the individual partners,
was sustained.
On these grounds, we are of opinion, that the preliminary pleas
of the defenders are ill-founded. It is not denied, that the only de-
signation under which the defenders dealt with the pursuer was that
of ¢ John Hare and Company.” It is not denied, that the effects
arrested belonged to ¢ John Hare and Company,’ and no notice is
given of the individual partners, nor requisition made to call them ;
and, in these circumstances, we think that the mere formal objec-
tion now maintained by the defenders could not be listened to,
without bringing into question the practice, judicial as well as mer-
cantile, hitherto followed in some of the most important and com-
prehensive classes of transactions.

Lord President, Lords Balgray, Gillies, Corehouse and Moncreiff.
—Further, in the case of defenders, it may often be impossible for
the pursuer, in limine, to discover who are the individual partners
of the company against which the action is raised ;; whereas, a
company pursuing has it always in its power to specify the names
of the partners—so that the ratio is stronger for suing a company
only by its firm.

Lord Mackenzie—I concur in the above opinion, with this ob-
servation, that 1 do not wish to give any opinion whether the deci-
sion in the case of the Culcreuch Cotton Company, and other cases
of the same kind, was well founded in principle or not. I think it
enough to observe, that the only ground on which these decisions
be supported, viz. that the name of the company was not that in
which they granted obligations or conveyances of right, has no ex-
istence in the present case. -

Lord Medwyn.—This is a very important question, and deserves
the most minute and anxious discussion.

In the commercial states of Europe, the history of commerce
shews, that while the traffic with the more distant quarters of the
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ciations, consisting of two or more individuals, were formed for
carrying on home trade and manufactures under a company firm.
Scotland, following this example, adopted a similar plan, having
both public and private associations of this kind in the 17th century.
The first were encouraged by various Acts of Parliament; see
1661, c. 40; 1681, c. 12; 1698, c. 32; 1695, c. 8. As to the
latter, Erskine (iii. 8, 20,) says, ¢ According to our present prac-
¢ tice, the partners in private companies generally assume to them-
¢ selves a firm or name proper to their own company, by which they
¢ may be distinguished in their transactions; and in all deeds sub-
¢ scribed by this name of distinction every partner is, by the na-
¢ ture of the copartnery, understood to be entrusted with a power
¢ from the company of binding them.’

A copartnery for trade using a social firm, under which contracts
are made with the public, is a separate person (Bell's Principles,
857.) from any, or the whole individuals of which it consists ; and
is capable of maintaining the relation of debtor and creditor sepa-
rate and distinct from the obligations of the partners as individuals;
Bell on Bankruptcy, ii. 619. It is a quasi corporation, possessing
many, but not all the privileges which law confers upon a duly
constituted corporation. A mercantile company can hold move-
able property; it has even been adjudged that it can hold a
lease of an heritable subject; Dennistoun, Macnayr and Com-
pany, 16th Feb. 1808. A company binds itself by subscribing
a personal bond er bill by its firm, and, in like manner, a bond
or bill granted in its favour is an available document of debt. ¢ If
¢ a partner acquires a right in name of the company, the property
¢ is vested directly in the company;’ Ersk. iii. 3, 20. One com-
pany may become a member or individual partner of another com-
pany ; Bell, ii. 627 ; of which instances will be found in Dewar v.
Miller, 14th June 1766, and in Thomson v. Liddle and Company,
2d July 1812.

It arises from thus viewing the company as a separate person from
the individual partners, that it is incompetent to arrest a company
debt for a debt of one of the copartners; that the company funds
are, in the first instance, liable for company debts; Corrie and Son
v. Calder’s Creditors, 23d Jan. 1741 ; that a company creditor,
after ranking on the company funds, may then rank on the indi-
vidual estates of the partners; Creditors of Carlyle and Company
v. Dunlop’s Trustees, 8th August 1776 ; and that the share of
the company’s funds due to a partner may be arrested in the hands

of the company ; Ersk. iii. 3, 24.
In Fraser, Reid and Sons against Lancasier and Jamieson, 14th
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Jan. 1795, although a very critical objection to an arrestment 18 Nov. 1884
was stated and sustained, it never occurred to the parties that an
arestment, used in the hands of a company as an individual and ey co.
under the social firm, was inept. The execution of arrestment, a8  ——
sppears from the report of the case, bore, ¢ of which letters I left OF mioo of
‘a just eopy of arrestment for each of the said Michael Muirhead Judges.
‘and Company, James Coats, Mitchell and Anderson, within each
“of their respective accounting-houses in Glasgow, with each of
¢ their respective clerks, to be given to each of their respective
¢ masters, because, after inquiry made by me for them there, I could
‘ not apprehend them personally.’
By indorsing a bill granted to a company with the company firm
the property is transferred; the property of a moveable bond or
other moveables will also be transferred by assignation subscribed
by the company; Robb v Forrest, 28th May 1830; and the
only effectual discharge of the one or the other is in like manner
by this company firm. When a company is creditor of a bankrupt,
and coneurs in his discharge, the discharge is subscribed by the
firm; Bell, ii. 472.
Finally, A company may be rendered bankrupt under the Act
1696; Fairholmes, 18th Dec. 1770; and may be sequestrated
ander the Bankrupt Act, § 20; which farther provides, that ¢ it
¢ shall be sufficient to cite the partnership, by leaving a copy at
¢ the house or shop where their business is or was carried on, or
¢ where any of their acting partners reside.’
The only limitation on the rights of a private company seem to
be, that they cannot hold heritable property, as they cannot main-
tain the character of superior or vassal; and that a penal action
cannot be directed against them ; Miles v. James Finlay and Com-
pany, 16th Nov. 1830; neither can they be pursuers of such;
Aitken v. Rennie, 10th Dec. 1810.
Among the many improvements introduced into the law of Scot-
land during the Presidency of Lord Stair, the act 1681, c. 21, was
passed, which authorised summary diligence upon foreign bills of
exchange, duly protested against the acceptors and indorsers; and
this privilege was extended to inland bills by 1696, c. 36. The form
of protest of a bill is and was, according to mercantile usage, by
commencing with a copy of the bill, stating the non-payment, and
protesting against the acceptor by name, and the drawer and in-
dorsers generally. Hence, whenever a company held any of these
characters, this was a direct authority for raising diligence against
a company, and at the instance of a company. Foreign bills would
often be drawn and indorsed by a social firm ; and although, among
ourselves, there might then be comparatively few private mercan-
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known ; (see Monteith, 9th Jan. 1672.) Practice has fully sanc-
tioned this interpretation of the above statutes. By 12. Geo. I11I.
c. 72, the privilege was extended against drawers of bills; and as by
this time the practice of charging companies on such documents
was quite notorious, since no restriction is imposed as to this, it
may be said to have been sanctioned by implication.

The protest being registered is the warrant for letters of horn-
ing, and if the protest is against a company, for which alone the
bill signed by the company gives warrant, so the letters of horning
can only issue in name of a company or against a company. The
form in the Juridical Styles, ii. 541, ed. 1790, is thus: ¢ ‘That on
¢ sight hereof ye pass, and in our name and authority, command
¢ and charge the said B. and Company, personally, or at their re-
¢ spective dwelling-places, conjunctly and severally, to make pay-
¢ ment, &c. Wherein, if they fail, the said space being elapsed,
¢ that immediately thereafter ye denounce them our rebels, put
¢ them to the horn, &c. Attour, that ye lawfully fence, arrest, &ec.,
¢ all and sundry the said B. and Company’s whole readiest move-
¢ able goods, gear,” &c.: And this note is added, ¢ This horning
¢ ought to be executed against each individual known to be a part-
¢ ner of the company, personally, or at his dwelling-place, in com-
¢ mon form. It may also be executed by delivering a copy of the
4 charge to any one of the partners for himself, and on account of
¢ the company, which we conceive to be a sufficient warrant for
¢ poinding or other procedure against the company funds. But if
¢ personal diligence be wanted, the former mode is preferable, as
¢ caption can only be obtained against such of the partners as are

¢ specially and individually charged.’

This shews the practice more than forty years ago. What is

stated on this subject in the latest edition is to the same import.
The form given in the Appendix to Thomsom on Bills differs
from the above only in this, that after the company firm, there is
added, ¢ as well as the individual partners thereof.’ But though the
name of no individual is ever mentioned, the horning against the
company is a sufficient warrant to charge any one or the whole part-
ners, each partner being liable for the debts of the company in soli-
dum. This has been repeatedly sanctioned; Anderson v. Bolton
and Barker, 26th Jan. 1810; Thomson v. Liddle and Company,
2d July 1812. If any mistake has occurred in charging a person
who is not a partner, he is entitled to have the charge suspended

without caution.

When a charge is given to a company for payment of a bill on
which they are obligants, if they have any defence to state against
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the claim, a bill of suspension is presented in their name, as being 18 Nov. 1834,
the party charged to pay. When passed, it is discussed in their ‘==’
same, and the letters are found orderly proceeded against the com- ﬂ‘:’;’: Co.
pauy, the person indebted and charged to pay, or they are sus- —
pesded. If a company has thus a persona standi to obtain a sus- QPinions of
pension, can there be any reason why a company should not also Judges.
pursue an ordinary action socio nomine ?
When the proceedings against a company commence by an ordi-
sary action, it has been held that the company must be called ; and
it is not competent to pursue one or more of the individual partners
without calling the company ; Kilk. 518; Reid and M¢Call v. Dou-~
glas, 11th June 1814; and the law is so laid down in the interlo-
cutor in M<Tavish v. Lady Saltoun, 3d Feb. 1821, that in an action
for a company debt, ¢ it is necessary so call the company itself, and
¢ it will not be competent to insist against an individual partner,
¢ without calling the company.’
If, then, a company may and must be defenders in a claim against
them ; if diligence may issue in their name, at their instance, or
against them ; if they may suspend socio nomine, it would be a sin-
gular anomaly if they could not also, when they can hold property,
and sustain the relation of a creditor, raise action except in the name
of their individual partners. Accordingly, it does not appear that
any such doubt bad ever occurred till recently, when we have be-
come more acquainted with the doctrines of the English law, which
¢ on this point is peculiar” We cannot turn up a page in our re-
ports without finding innumerable instances of companies both pur-
suing and defending socio nomine; (Bells Princ. 357); and so
far as I can see, without a doubt of the correctness of such a pro-
cedaure, either in our Courts or in the House of Lords. Thus, in
Kames’ Decisions, there is Baynton and Shaw v. Swinton, 14th Nov.
1714. In Elchies’ Decisions, we have Ainslie v. Arbuthnot and
Company, 5th June 1739 ; John Coutts and Company v. Ramsay
and Stewart, 10th Jan. 1749; Robertson v. Melvill and Liddell,
8lst Jan. 1749, &c. In Falconer’s Decisions, we find Wardrop
v. Fairholm and Arbuthnot, 19th Dec. 1744 ; and the interlocutor

¢ prefers Fairholm and Arbuthnot prime loco, and Arbuthnot and -

¢ Company secundo loco” In Kilkerran, we find Forbes ». Main
and Company, 25th Feb. 1752; Christie and Company v. Fair-
bolms, 7th Dec. 1748, &ec.

In Livingston v. Gordon, 17th Jan. 1755, a question occurred,
whether Gutzmer and Sommerville acted as a company ; and among
the grounds for inferring that they did, it is argued, ¢ 8dly, It
‘appears from evidence produced, that they both sued and were
‘sued as a company.’
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Courts only. When any such causes bave been carried to the
House of Lords by appeal, no objection seems in former times
to have been raised on that ground; see Ainslie v. Arbuthnot
and Company, 7th Feb. 1743; Cheap v. Aiton and Company,
11th Dec. 1772, the interlocutor in which bears, ¢ Ordered, That
¢ the aforesaid interlocutor, &c. be reversed, reserving to the
¢ respondents, the said Aiton and Company,’ &c. ; Elliot v. Wilson
‘and Company, 25th June 1776 ; Alston v. Campbell and Com-
pany, 8d March 1779 ; Douglas, Heron and Company v. Gray,
14th Jan. 1779, &ec.

In Douglas, Heron and Company v. Gordon, 16th June 179%
the point may be said to have been in terminis decided. The
summons is raised at the instance of ¢ Messrs Douglas, Heron and
¢ Company, late bankers in Ayr, and George Home of Branxholm,
¢ their factor and manager,’ coricluding that Sit Alexander Gordon

" should be decerned ¢ to make payment to the said Messrs Douglas,

¢ Heron and Company, and to the said George Home, their factor
¢ and manager,’ &c. The defence is, ¢ that the pursuers had pro«
¢ duced no title ;’ and in support of this it is argued, that a firm of
a ptivate company or partnership, if it could in any shape maintain
an action, could never maintain one like the present, after its dis-
solutlon, to the effect of compelling an’ individual partner to pay
such sums as they chose to a gentleman described as their manager.

The Lord Ordinary (Dreghorn,) 24th Dec. 1791, repelled the
defender’s objections to the title of the pursuers to insist in the
action.

A reclaiming petition was presented, which, among other things
prayed the Court ¢ to sustain the objections to the title sued on,
¢and dismiss the action simpliciter; or to find, 1st, That the fim
¢ of Douglas, Heron and Company cannot be regarded as pursuers
¢ in the present libel, as not being a nomen juris. -2d, That as Mr
¢ Home appears solely as factor for, and deriving his right from thie
¢ firm, the addition of his name does not obviate the objection.’

The Court refused the petition.

The case was appealed on this point of title chiefly. The judg-
ment of the Hounse of Lords, 24th Dec. 1795, was: ¢ It is or
¢ dered that the action do proceed in the Court below, betweed
¢ the appellant and respondent; and it is further ordered, that a0
¢ account be taken of all the dealings,” &e. :

These instances may suffice as to the practice of the Courts for-
merly, and that it was without objection ; and it may be only fur:
ther noticed as to this matter, that in a practical work, published i
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1804, is this statement: ¢ When a mercantile company is pur- 18 Nov. 183.
‘suer, there can be no other change in the form of the summons

“than what arises from designing the company by the firm, as forvi %
“our lovites A. and Co’ In the other parts of the summons they —

‘ate called pursuers. When the action is raised against a com- gg:“:ﬁ:’:d“
‘ pany, you will, in describing the debt, state that ¢ B. and Co. are Judges.

¢ justly indebted,” &c. ; and the will ought to be expressed in these

¢ terms~¢ Our will is therefore, that ye summon, warn and charge

“ the said B. and Co.,” at their shop or warehouse, &e. It is not

¢ pecessary to cite the pursuers of the company individually ; a come

¢ pany may sue and be sued, and the decree of an action against

¢the company will bind the partners of that company; Bell's

Forms of Deeds, vi. 18 *,

The change which has been introduced into the last edition of

the Juridical Styles was subsequent to, and occasioned by the

doubts expressed at one time in the House of Lords, but which af-

terwards were admitted to bave been ill founded; Wilson and

Shaw's Appeal Cases, iii. 365.

When a mercantile company has been established, and has ac-

quired credit with the public, it has been the policy of such to con-

tinue the use of the well-known firm, although all the partners who
originally constituted the company, and gave sanction to the firm,
kave left the company by death or retirement. This practice was
common among the continental states, and was recognised in the
commercial law of Europe, till it was recently modified by the Code
Napoleon, and it is eminently so with us. In many well-known
companies it is so. The minute for Forsyth mentions several ; but
it has never been made a subject of inquiry, whether the partners
whose names are in the firm still subsist, rior has action ever been
refused to a company on this ground. If a mercantile company be

* As corroborative of this statement as to tho practice, I subjoin the answer I re-
csived from a very intelligent agent, who passed writer to the signet in 1786, aud
who has been much employed by mercantile companies : ¢ It has been my practice,
¢ from the starting to the present date, to raise all summonses and diligence at the in- 4
¢ stance of mercantile companies, foreign and domestic, by the company firm, without
¢ paming the partners; and I never in any instauce saw that course objected to. I
¢ sllude, of course, to personal actions for sums of money. When it was found ne-
¢ cessary to proceed to real diligence, such as adjudication, I considered it n
¢ to sue in name of the individuals composing the company, because such proceedings
¢led to a feudal investiture, which cannot exist in any company not incorporated.
¢ In the ease of Sir W. F. and Co., they, on those occasions, usually assigned the debt
‘% me. .

¢ The same course is followed in practice when the defender is a mercantile com~

¢ pany, or when a mercantile company is to be subjected to ultimate personal dili-
¢ gence ; and this last affords the most satisfactory instance of the practice, for the
¢ letters of borning show, on the face of them, nothing but the company firm.*
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of the bank. But, on the other hand, action is competent against
such a company, if the company is called as well as certain of the
individual partners; Gavin v. Sea Insurance Company, 17th Feb.
1827; Pollock v. Commercial Bank, in House of Lords, 28th July
1828. In consequence of this last judgment, action was even sus-
tained at the instance of the cashier of a banking company, which
had ceased to carry on business, except to wind up their concerns;
Cheyne and Mackersy v. Little, 2d Dec. 1828.

Such a conclusion is not inconsistent with the decisions in the
Mason Lodge of Lanark v. Hamilton, 11th June 1730; Crawford
v. Mitchell, 13th June 1761; Lawson v. Gordon, 7th July 1810,
or Wilson v. Kippen, 7th June 1823; because these were not mer-
cantile companies pursuing on mercantile contracts, supported by
mercantile usage, and the general law of Europe founded on it, but
private associations nowise connected with commerce; two of
them being mason lodges seeking to enforce bye-laws; another, an
association assuming the privileges of a corporation within burgh;
and the last the managers of a subscription coffeeroom. -

When this question was first stirred, in the year 1828, I set my-
self to examine it carefully for my own satisfaction; and besides
looking into the authorities in our own law, I examined the works
of foreign jurists, and even obtained opinions from lawyers of Ger-
many, Italy, Holland and France. I found, as I expected, that the
law relative to mercantile societies in the continental statés was the
same as that which was recognised among ourselves; that although
a corporation (universitas) had alone the privilege of suing and be-
ing sued in its corporate character, and that an ordinary private so-
ciety (societas) had not, yet that mercedntile usage had sanctioned
the use of mercantile firms; that they had acquired this privilege of
a corporation, and that they sue and are sued as persons by their
firm, which had grown up from, and was sanctioned rather by the
practice of the courts than by any express enactments. Further,
it does not appear that any distinction is made between a mercantile

company assuming its name from the individuals of which.it:is com-

posed, or from the nature or locality of the trade which it carries on,
except under the recent enactments of the Code Napoleon, in those
countries, such as France and Italy, and the Rhenish Provinces of
Germany, which are still subject to that Code.

The Code de Commerce is chiefly a compilation from the Ordon-
nance of 1673, drawn up by Savary, the author of the Parfait Né-
gociant, as the exposition of the customary commercial law of France,
and from those of 1681 and 1687; and in defining the three kinds
of mercantile company recognised in the French law, (Code de Com-
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meree, 1, 8, 1,) La Société en nom collectif, La Société en com- 18 Nov. 1834
mendite, and La Société anonyme, the chief alteration seems to be, ‘===’
besides re-enacting: the necessity of registration, which had fallen l‘;‘:‘: :’ Co.
into disuse, (Pothier de la Société, par Hutteau, p.89,) in more —
specifically applying the latter to such companies as derive their gg::;:’:d“
name from the object and place of their trade than was done under Judges.
the old law; (see Pothier, p. 59). The first is the ordinary com-
pany trading by an individual firm. The second is a coustitution
of partnership unknown in Great Britain. The Société Anonyme,
by the new code, requires the sanction of the government, and the
publication of its contract, which must contain a clause by which a
manager or director is appointed, in whose name actions are to pro-
ceed; but when thus constituted, that species of mercantile compa-
ny thus sue and are sued; while the other two sue and are sued by
their trading firm, as is enacted by the Code de Procedure Civile,
Art. 63, and one of the best commentators on it says, ¢ La
“seconde particularité est, que pour assigner valablement une So-
¢ ciété de commerece, il suffit de la designer dans Pexploit par la de-
‘ nomination qu’elle prend elle-méme dans le public, sans qu’il soit
¢ necessaire d’y specifier le nom individuel ‘’aucun de ses membres;’
Merlin, Repertoire de Jurisprudence, tom. xii. p. 709. Great la-
titade, however, is allowed in this matter, influenced, perhaps, by
the ancient state of the law, for a coach company was held to be
duoly cited by the general designation, ¢ Entrepreneurs des Messa-
¢ geries générales, demeurant 4 Paris, Rue,’ &c. without mentioning
the name of the manager, or of any of the individuals composing it;
Sivey, Jurispr. de la Cour de Cassat. t. ix. p. 40. But by the
mercantile law of other countries, which do not now, nor never did
acknowledge the authority of the French Code, this distinction seems
to be unknown, and either form of mercantile society has the pri-
vilege of a corporation, to the effect of suing and being sued by its
mercantile firm.

The law of England seems to be the only law which bas not al-
lowed usage to confer this privilege upon a mercantile company.
This perhaps arises from the strict technicality of the English law,
which declares that a plaintiff must sue by his Christian name and
surname, (see Comyn’s Digest, v. Abatement,) and from the original
process, which could only bring an individual into court as de-
fendant by arrest, but, at least, it is attended with some anomalous
consequences, which should not encourage its adoption into other
systems of law ; for, it is undoubted that, although a mercantile
company cannot appear as plaintiff or defendant, the individuals can
wme or be sued on bills of exchange or other mercantile documents,
drawn on, accepted by, or indorsed to the firm of the company. In

D2
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company, and may recover under it, but not in the name to which
the instrument directs payment to be made.

Thus, in ¢J. Moller and T. Moller v. Lambert,” (Nov. 1810,
2 Camp. 548,) the defendant bound himself by a bond of bottomry
to the ¢ Widow Moller and Son.’ It was proved that the Widow
Moller had been dead some years before the execution of the bond,
and that the plaintiffs, her sons, have since continued to carry on
trade under the old firm. It was objected, ¢ that, however a bill of
¢ exchange or promissory-note might be given to a mercantile firm,
¢ in such a solemn instrument as a bond, the names of the obligees
¢ must be specifically mentioned.” But, on the other hand, it was
maintained, ¢ that, in this respect, there was no difference between
¢ bonds and simple contract obligations.’

¢ Sir James Mansfield, C. J., thought it was enough if the plain-
¢ tiffs were proved to be the persons meant by the Widow Moller
¢ and Son.’

They had a verdict accordingly.

As a necessary, but very inconvenient, consequence of obliging
mercantile companies to sue and be sued in the names of tbe indi-
vidual, it is held, upon the principle that no man can contract with
himself, nor, of course, can require to sue himself, that if a pro-
missory-note be indorsed from one firm to another firm, and one of
the partners is a member of both firms, the indorsees cannot main-
tain an action upon the note against the indorsers; Montague, vol. i.
p- 76, referring to Mainwaring v. Newman, in 1800 ;-2 Bos. and
Pull. 120.

I am humbly of opinion, that the result of the decisions is, that
a descriptive company (not having the protection of 7th Geo. 1V,)
may sue or be sued in their own name, with the names of the di-
rectors, or manager or cashier subjoined. But however this may
be, I have no difficulty in holding, that an ordinary mercantile firm,
such as that under which the defenders trade and deal with the
public, can be properly brought into Court by a summons against
them, socio nomine. ‘

When the cause returned to the Second Division with these
opinions,

The Lord Justice-Clerk said—1 concurred with your Lordships in
opinion, that it was proper to send this case to be considered by
our brethren, in order to have a point of this importance settled by
a solemn judgment. We have now an unanimous opinion of the
Consulted Judges in favour of sustaining this summons, and in that
opinion 1 entirely concur, after having studied this case with all the
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pains that I could bestow on it. I shall only add, that in deliver- 18 Nov. 1834.
ing this judgment, I by no means think that I am at all toucbing e
on the authority of the case of the Culereuch Cotton Company, in f;’:r'g by o.
vhich [ was of opmlon, and still remain so, that it is incompetent —
for a company carrying on business under a mere descriptive firm, gg;'::’“ of
which is never subscribed or used in obhgatlons, to sue or be sued
merely in the name of the firm. This case is entirely different.

The other Judges concurred.

The Cowrt accordingly repelled the preliminary defences, and Judgment.
remitted to the Lord Ordinary to proceed accordingly.

Lord Ordinary, Mackenzie. - Act. Moir. Alt. Whigham. Gordon § Barron,
snd 7. Bruce jun. Agents. F. Clerk.

U.

FIRST DIVISION.

No. VIII. 20th November 1834.

ALEXANDER PETRIE
against
Tue RicurT HonourasLe Tue EARL or AIRLIE.

PusLic PoLice.—OrrER oF REWARD.—IMPLIED CONDITION.—
Pusric OrricER.— The Lord- Lieutenant of a county having offer-
ed a reward ¢ to any person who would give such information as
¢ might lead to the detection of the author and printer’ of a placard,
lo be paid by the clerk of the lieutenancy ¢ on conviction,—found
liable for the amount of the reward, in a personal action against him
by a party who had given the information required, although no
comviction _followed, the public proseoutor having declined to prose-
cute, and no steps having been taken by the Lord- Lieutenant to ob-
lain a conviction at his own instance.

Ox 16th May 1831, a meeting of the Noblemen, Freeholders,
Justices of Peace, and Commissioners of Supply, was held at For-
far, being called by the convener of the county, upon a requisition,
“for the purpose of considering the plan of reform lately submit-
“ted to the House of Commons, and determining on the propriety
¢ of addressing both Houses of Parliament in regard to the same.’
At that meeting, two sets of resolutions were proposed, one appro-
ving and the other disapproving of the measure. The former was
aarried by a large majority.



54 DECISIONS OF THE No. 8,

20 Nov. 1834  Soon after this meeting a placard was printed, and posted up in
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several places of the county, entitled ¢ Reform,” and bearing to be a
list of the names of those composing the majority and minority of
the above meeting. The majority were described in the placard,
as ¢ Majority in favour of the King, his government, and his people,’
and the Minority were described, as ¢ Minority against the King,
¢ his government, the people, and the bill’ Among the names in
the latter list was the defender’s, the Earl of Airlie. The result
was summed up thus: ¢ For the King, 59 ; against the King, 24;
¢ majority for the King, 85’ The placard did not bear the name
of the printer nor the date.

When the publishing of this placard came to the knowledge of
Lord Airlie, he, as Lord-Lieutenant of the county, caused the fol-
lowing advertisement to be published:

¢ ONE HUNDRED GUINEAS REWARD. A most false and scandalous
¢ placard, headed Reform, having appeared in several of the burghs
¢ of Forfarshire, without any printer’s name or date being attached
¢ to it, in which it is stated, that the Lord-Lieutenant, and thirteen
¢ Deputy-Lieutenants of the county, voted at a county meeting,
¢ held at Forfar on the 16th ult., against the King, his govern-

. ¢ ment, and his people ; and this placard having come to the know-

¢ ledge of the Lord-Lieutenant only this day, on his return from
¢ Edinburgh to Cortachy Castle, a reward of one hundred guineas
¢ is hereby offered to any person who will give such information as
¢ may lead to the detection of the author and printer. The reward
¢ will be paid on conviction by the clerk of the lieutenancy. By
¢ order of the Right Honourable the Earl of Airlie, Lord-Lieu-
¢ tenant. (Signed) THo. CarnaBy, C: G. M. Forfarshire. Cor-
¢ tachy Custle, 14th June 1831.

The defender intimated what he had done to the Lord Advocate,
and added, ¢ 1 think it right to state, that I look to you, as Lord
¢ Advocate of Scotland, for the support of his Majesty’s Govern-
¢ ment, in aiding in the detection of the authors of this calumny.’
Intimation to the same effect was given to the Solicitor-General,
and to the Sheriff of the county.

In consequence of this offer of reward, the pursuer, on the
evening of the same day in which it was published at Arbroath,
gave information to Mr Nicol, sub-division lieutenancy clerk there,
that James Lindsay and David Petrie (the informant’s brother)
were the authors, printers and publishers of the placard, and emit-
ted a declaration to that effect. This information the defender im-
mediately communicated to the Lord Advocate by letter, in which
he stated, ¢ I shall now leave the matter in your Lordship’s hands,
¢ and expect that your Lordship will give the necessary instructions
¢ to have the parties concerned brought to justice.’



No. 8 COURT OF SESSION. 55

The Lord Advocate declined to prosecute, stating, that although 20 Nov. 1834.

be considered the placard to be unwarrantable and offensive, ¢ that ==’
“its publication does not in my opinion amount to a crime, and Fon 2y iie.
¢that therefore I see no ground on which I could, with propriety,
‘indict those who have been concerned in it;’ considering that the
placard would, ¢ instead of an indictable offence, turn out to be a
¢ mere piece of factious impertinence.” In consequence of the pub-
lic prosecutor declining to interfere, the defender took no farther
steps in the matter.

The pursuer then applied for payment of the reward, which was
refused, on the ground that it was only to be paid on conviction,
but no conviction bad followed. The pursuer raised the present
action before the Sheriff of Forfarshire, concluding against the Earl
of Airlie for L.105, being the amount of the reward offered, with
legal interest from the date of citation, and expenses.

In defence against this action it was pleaded—

1. The reward having been offered in the event of a conviction, Defender's
plainly meaning, a conviction on a proceeding to be instituted by F'**
the law-officers of the Crown, and no such proceeding having been
instituted or conviction obtained, the pursuer has no claim for the
reward.

2. The offer being for the sake of the public service, and the
defender not having bound himself to prosecute individually, the,
reward offered on his part, publicly as Lord-Lieutenant, can afford
no groand for instituting an action against him directly, or for de-
manding the reward frem him as an individual.

Azswered—). The information for which the reward was offered Pursuer's
was sach as might lead to the detection of the author and printer Fle*
of the placard. The statement, that the reward would be paid on
eonviction, was not intended to introduce any condition into the
offer, bat merely to indicate a criterion by which the accuracy of
the information, and its power of leading to detection, might be
tested, and to suspend the payment until these points should be as-
certained.  So far from making the conviction of a crime a con-
dition of the payment of the reward, it does not mention any par-
ticular sort of crime that had been committed. But the defender
bhaving declined to test the information which was given by any
judicial proceedings, the criterion indicated in the offer is supersed-
ed, and the pursner having done all that was incumbent upon him,
is entitled to the reward.

2. Even if it were held that conviction is a condition of the offer,

te defender cannot avail himself of that, in respect le, and not the
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informer, was the party engaging to procure a conviction, and there
is no particular sort of conviction specified in the offer. No attempt
has been made by the defender to obtain a conviction. Having
obtained all the information for which the reward was offered, the
defender is bound to pay, or to sue for a conviction, which it is ir
his power to obtain.

The Sheriff sustained the defences, assoilzied the defender, but
found no expenses due. The following note was added: ¢ The
¢ Sheriff-substitute is of opinion, that the merits of the case depend
¢ on the construction which falls to be put on the two placards, and
¢ that it is unnecessary to send parties to proof. He thinks it evi-
¢ dent, from the ¢ offer of reward’ placard, that it was issued under
¢ the impression that there was culpable matter in the ¢ reform’ pla-
¢ card, which might be the subject of accusation and conviction of
¢ the author and printer in a court of law, and accordingly the re-
¢ ward is declared payable ¢ on conviction” When the case was
¢ laid before the Lord Advocate and Solicitor- General, they were
¢ both of opinion that there were not grounds in the ¢ reform’ pla-
¢ card for a conviction. As no eonviction, therefore, can be obtain-
¢ ed, the reward can never become payable. As the pursuer has
¢ been led into some trouble and expense by the offer of -reward,
¢ expenses have not been awarded to the defender.’

The pursuer advocated, and the Lord Ordinary pronounced the
following interlocutor and note : ¢ The Lord Ordinary baving con-
¢ sidered the closed record, minutes of debate, productions, and
¢ whole process, advocates the cause, alters the interlocutor of the
¢ Sheriff, and decerns in terms of the libel: Finds the advocator
¢ entitled to expenses both in this and the inferior court, and re-
¢ mits the account thereof when lodged to the Auditor, to be taxed,
¢ and to report.’

Note.—¢ In the notice issued by the respondent, it is stated that
¢ a false and scandalous placard had been put up without the print-
¢ er's name or date being attached to it, and a reward of one hun-
¢ dred guineas is offered to any person who will give such informa-
¢ tion as may lead to the detection of the author or printer. So far
¢ the offer is unconditional ; but it is added, that the reward will be
¢ paid on conviction. The advocator says that he gave the informa-
¢ tion required; his declaration was taken in writing by the clerk
¢ of the lieutenancy employed by the respondent for that purpose,
¢ and it is not disputed that it led to the detection of the author and
¢ printer of the placard.

¢ The advocator claims the reward, but he is met with the de-
¢ fence that conviction has not taken place. He pleads, in answer,
¢ that the defence is barred personali exceptione, because the re-
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¢ spondent has declined to prosecute; and having implemented his 20 Nov. 1834
¢ part of the agreement, the respondent is not entitled to withhold ‘e~~’
¢ performance of the eounterpart. This plea, at least to a certain petne ™, .
* extent, is well founded ; for if the respondent had chosen to prose-

¢ cate, he might unquestionably have convicted the printer, under
‘ the statate 39. Geo. III. c. 79, § 27. With regard to the aunthor,

¢ the point is not quite so clear. The Lord Advocate refused his
¢ instance, being of opinion that the offence was not indictable ; but

¢ he reminded the respondent, that the prosecation might proceed in

¢ his own name with the concurrence, which is never refused. It
¢ is not certain, therefore, whether a conviction might not still be ob-
‘tained. But assuming that it could not, if the respondent offered
‘areward for detecting the author, under a mistaken idea that the
¢ offence was indictable when it was not so, it is he, and not the in-
¢ former, who is responsible for that mistake. If the time specified
¢ for payment of the reward, namely, the date of the conviction, is
‘held to involve a condition, that condition cannot import more
¢ than that the information given should be sufficient to satisfy the

¢ Court or Jury, as.in a question of proof, to which alone it refers,
‘and not as in a question of relevancy, with which it has no connec-
‘ton. The respondent having obtained from the advocator all that
*he stipulated for, he is not entitled to evade payment of the price

¢ which he offered for it, because it does not answer the purpose
‘which he had in view. If he meant to construe the offer in the

¢ sense which he now does, he should have put the advocator on his

¢ guard, and not have allowed the disclosure to be made, which he
‘knew, or ought to have known, would never lead to a conviction.

* He had no right to extract information which would enable him to
¢bring an action of damages for defamation, or at least to expose

¢ the parties implicated, and injure their character in public estima-
‘tion, while he knew, or ought to have known, that the reward
¢ which he held out to the informer, and on the faith of which the

¢ information was communicated, never could become exigible. The

‘ case of the advocator is in many respects extremely unfavourable;
“but it is thought that the present defence is inconsistent with
¢ equity, and, if sustained, would introduce a dangerous precedent.’

The defender reclaimed ; but the Court, on the grounds stated in Judgment.
the Lord Qrdinary’s note, unanimously adhered.

Lord Corehouse, Ordinary. For Advocator, Jamsson, Munro. James Burness,

8.8.C. Agent For Respoudent, Dean of Fac. (Hope,) P. Robertson.
Jokn Yule, W. S. Agent. R. Clerk.
T.
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SECOND DIVISION.
No. IX. . 21st November 1834.

TORRANCE
against
LEAF, COLES, SON axp Company.

ReraraTION.—(PRIVILEGED DiscussioN.)—Proor.—In an ac-
tion of damages brought by a bankrupt against one of his creditors
Jor alleged defamation against his character, in matters relating to
his bankruptey, circulated amongst the other creditors, with a view
to procure their concurrence in tnvestigating his conduct and opposizng
his discharge,—found that the pursuer was bound to take an issue to
prove malice, as well as infury and calumny.

ToRrRANCE was a trader in Glasgow, and became bankrupt in
1831, being indebted to the defenders along with various other cre-
ditors. Sequestration was awarded against him on the 6th Decem-
ber 1831. .On the 28th January 1832, the sequestration was recall-
ed, on a petition at the instance of James Morrison and Company,
merchants in London, and some of his other creditors. During the
discussion on the petition for recall of the sequestration awarded in
December 1831, a second petition for sequestration was presented
at the instance of another creditor, but this was not immediately in-
sisted in; and, in the mean while, various meetings of Mr Tor-
rance’s creditors were held, for the purpose of attempting to arrange
his affairs by an extrajudicial trust and voluntary composition.
Leaf, Coles, Son and Company were solicited to become parties to
this composition, which they declined to do, but, on the contrary,
wrote to the creditors, who so applied to them, a letter, commenting
severely on the conduct of ‘Torrance with regard to his bankruptey,
and holding him out as a fit person to be made an example of be-
ing refused his discharge. They also circulated copies of this let-
ter to others of the creditors, all in the course of taking steps rela-
tive to his depending sequestration and discharge.

Torrance raised an action of damages against them, and against
James Turnbull, their agent, who had circulated these letters, for
defamation, and the jury clerks gave the pursuer four articulate
issues, narrating the alleged words and circulation of the letters,
and concluding with the usual terms in actions for ordinary slander
where there is no privilege : ¢ Whether the whole, or any part of the



No. 9. COURT OF SESSION. 59

‘above words, are false and calumnious, and to the injury and da- 21 Nov. 1834

‘mage of the pnnuer?’ On the other side, they gave to the de- W"’
fenders a counter issue, ¢ Whether in writing, or causing to be ] o Colen,
¢ written, or in transmitting, or causing to be transmitted, either or Son & Co.
* both of the said letters, the defenders, or any of them, acted in
¢ discharge of a duty, or exercise of a privilege as a creditor or cre-
¢ ditors of the said pursuer?” And also two issues in justification.
The defenders, on the other hand, insisted before the Lord Or-
dinary, that the burden of proving malice should be laid, in the
first instance, on the pursuer, as in the ordinary case of an action
for slander, where the defenders have an undoubted privilege.

The Lord Ordinary took the case to report, with the following
interlocutor and note : ¢ The Lord Ordinary having considered the
¢ jesues proposed for trying this cause, and heard parties’ procura-
¢ tors thereon, and having consulted with Lord Mackenzie, to
¢ whom they were first presented, appoints the said proposed issues,
¢ together with the summons and defences, to be put.into the boxes
¢ of the Lords of the Second Division of the Court, in order that
¢ the issnes may be satisfactorily adjusted.’

Note.—¢ The Lord Ordinary thinks this a question of importance.
¢ The case is, that according to the most probable view of the
¢ canse, as it appears from the summons, the defenders being cre-
¢ ditors under a depending process of sequestration, resisted a pro-
¢ posal of composition on the ground of what they held to be frau-
¢ dulent practice in the bankrupts in the contraction of the debts,
¢ and the disposal of the goods furnished to them; and that they
¢ endeavoured to obtain the concurrence of other creditors in the
¢ opposition, by laying before them extrajudicially their views of
¢ such fraudulent practices. The question is, whether this is a re-
‘levant ground of an action or issue of damages without a state-
¢ ment of malice as well as falsehood ? Or, at least, whether some
¢ form of issue is not necessary, which shall throw on the pursuer
¢ the onus of shewing that what was done was not done in the or-
¢ dinary exercise of the rights of a creditor in the discharge of a
¢ duty, or the exercise of a privilege? The issues, as they stand,
¢ give to the pursuer a right to a verdict on simply proving that the
¢ things said were untrue, (which would be inferred unless the jus-
¢ tification in the record were supported by evidence,) and injurious
‘ot calumnious in their own nature; and they give merely a con-

¢ verse issue to the defender, to prove that the words were written
‘in discharge of a duty, or exercise of a privilege. The defenders
‘ay that the onus should lie the other way, and the Lord Ordi-
‘mary thinks the question very important; for he thinks that it
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21 Nov. 1834 ¢ would be a grievous state of things if, whenever an injured credi-
\e~r=’ ¢ tor, when required to concur in a composition contract, (which is
{:::"cc:,:.’ ¢ this case,) refuses to do so under an impression of fraud, which
Son& Co. ¢ he may not ultimately be able to establish, and under that im-
¢ pression endeavours by representations to obtain the concurrence
¢ of other creditors in his opposition, he must, without allegation
¢ of malice, or even of violation of duty, or departure from bona
¢ fide privilege, be made liable in an action of damages. The Lord
¢ Ordinary is strongly inclined to think, that if malice shall not be
¢ required, (which may perhaps be inconvenient in interpretation in
¢ this country,) some such form of issues as that adopted in the case
¢ of Coulter (Grant v. Coltart, Feb. 1. 1834) should in this case
¢ be resorted to. He cannot conceive a principle of greater hard-
¢ ship than to say, that because a man has opposed a composition
¢ on grounds which ultimately are found not to be proved, and has
¢ bona fide stated his views to other creditors for the legitimate pur-
¢ pose of obtaining their opinion, he must not only suffer by paying
¢ the expenses of the discussion, but be exposed to an action of da-
¢ mages at the instance of his bankrupt debtor. .It requires very
¢ grave consideration, in his opinion ; and he is inclined to believe,
¢ from any information he has, that in England, without a paositive
¢ allegation of malice in the issue, or something equivalent, it could
¢ not be sent to a jury. -

¢ The issues are clearly wrong as drawn in the first and second
¢ issues, because there is evidently no relevancy without combining
¢ them. A man cannot be liable in damages for the instructions he
¢ gives privately to his own mandatary or agent, and therefore the
¢ first issue, by itself, could never be allowed. The Lord Ordinary

¢ understands it to be admitted that this must be corrected.’

Pursuer's The pursuer pleaded—That the cases in which a pursuer was
, Pleas. bound to lead a special proof of malice, and consequently to take
an issue on that head, were those in which it appeared necessarily,
from the whole res gesta, as stated in the record, that the defender
" was, at the time of uttering or publishing the slander, acting under
an admitted privilege, and while, consequently, the only question
that could arise in an action of damages was, whether or not the
defender, in these circumstances, was in bona fide exercising bis
privilege, or whether he was merely making use of it as a cover for
the purpose of conveying his malicious attack on the character of
the pursuer. But in the present case, not only is the privilege de-
nied, but there is no averment made by the pursuer on the record,
that the defenders uttered and circulated the slander under any cir-
cumstances that could afford them the pretence of a privilege.
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The defender answered—That in all such cases, when the Court 21 Nov. 1834
was of opinion that a privilege was enjoyed by the defender in an ‘\e~~’
action for slander, the pursuer was bound both to libel malice and {::’f"gzlz_'
to take an issue to prove it. Son & Co.

The Court was unanimously of opinion that the pursuer was Judgment.
bound in this case to take an issue to prove malice.

Lord Medwyn.—This is an important case, though the principles Opinion of
on which it is to be decided are not new in our law. The law as €™
applicable to all such cases is well laid down in the opinion of a
learned Judge, (Lord Pitmilly,) in the case of Hamilton v. Hope,
where he says, (Fac. Coll. 345,) ¢ Of other cases the distinction is,
¢ that in common slander (as distinguished from privileged cases)
¢ the law presumes malice from the use of the words ; and the pur-
¢ suer having proved injury and falsehood, is not put to prove ma-
¢ licious intention, but the law infers it. In other cases which are
* called privileged, there is no room for this presumption, and there-
¢ fore the pursuer must prove malice in the use of the words.’
I entirely concur in the remark of the counsel for the pursuer, that
in framing the issues, what appears in the face of the pursuers’ al-
legations, (always presuming that they are relevant to support the
conclusions of the action,) must be the criterion of what he is called
upon to prove, and that if any thing else be requisite for the defence,
the defender must take an issue to establish it. This would have
been applicable in the present action, for instance, if the pursuer
bad denied or not admitted that the defenders were his creditors :
it would have been necessary, in that case, for the defenders to
have taken an issue to prove that fact ; butit being distinctly admit-
ted, both in the summons and condescendence, that they were cre-
ditors, then the question of their privilege as such is a pure pointof law
for the Court to determine in framing the issues. The only ques-
tion, therefore, for the Court now to decide is, whether the defend-
ers, being creditors, were warranted in making such comments on the
conduct of the pursuer, in the circumstances stated in the summons,
provided they did so in bona fide, and in the fair exercise of their
privilege as creditors, and not merely out of malice and ill-will to
the pursuer. In this point of view, it is important to consider,
that an offer of composition had been made to the defenders at the
time when the first letter on which the action is founded was writ~
ten. Now, were the defenders, in considering the propriety of ac-
cepting their composition, not entitled to express to the other cre-
ditors their opinion of the conduct of the pursuer, in reference to
bis bankruptcy, provided only they did so in good faith, and not out
of malice? The pursuer seems to have been of this opinion him-
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21 Nov. 1834. gelf in framing his summons and condescendence, in which the
\e~=/ ground of his action is all along stated as founded on malice, al-

E:;:“é:l:’ though he now wishes to leave it out of his issues,

Son & Co. Lord Glenlee concurred.
Opinion of Lord Meadowbank.—1 am entirely of the same opinion. If this
Court. matter had come to be considered on a question of the relevancy

of the summons, there can be no doubt we should have required
the pursuer to allege malice. I think, in the circumstances in
which these defenders were placed, as stated in the condescendence,
a composition being offered to them, they were clearly entitled to
enlighten the other creditors as to the conduct of their common
debtor, in order to induce them to assist in joint measures.

The Lord Justice-Clerk.—1 thought this a case well deserving
consideration; but the doubts I had in approving of the issues, as
they were originally proposed, are now confirmed. Malice is stated
distinctly, both in the summons and condescendence, and the whole
action is rested on that basis. I do not think that the pursuer is
now entitled to step out of that, and to take his issue as in the or-
dinary case for defamation, where there is no privilege. The only
difficulty is as to the co-defender, Turnbull; bat there is no alle-
gation in the summons that he did any thing except as mandatary
and agent for the other defenders.

Judgment. The Court found, that in this case the pursuer could take no issue,
without asserting malice, as well as injury and falsehood.

Lord Ordinary, Moncreiff. Act. MNeill, Dean of Fac. (Hope. ) Alt. Ruther-
Jurd and Sol.- Gen. ( Cockburn.) John Cullen, and Campbell § Macdowal,

W. 8. Agents.
U.

FIRST DIVISION.
No. X. 22d November 1834,
Poor FORBES

against

WILSON, STOW anp CO.

ProcEss.—Poor’s RoLL.—Offer of settlement held sufficient to war-
rant a remit de novo to the lawyers and agents for the poor, who
had reported a probabilis causa litigand:.

ForaEs baving raised two actions against Wilson, Stow and Com-
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pany, one a reduction, the other for damages, but depending on 22 Nov. 1834,

the reduction, applied for the benefit of the poor’s roll, and obtain- ‘“e~y~’/

ed a report in his favour. Before, however, an interlocutor was Forbes 0. Wil-

pronounced, admitting Forbes to the poor’s roll, the defenders Cor Stom &
offered to pay him the sum of L.30, in full of all claims under these

actions, and applied, by a note to the Court, for a remit de novo of

Forbes’s application, that the lawyers and agents for the poor might

consider, whether, in these circumstances, and with this offer of set-

lement, the pursuer had now a probabilis causa litigandi. The

Court considered this highly expedient, and pronounced a new remit
wecordingly.

Act. Jvory. Gibson-Craigs, Wardiaw & Daliel, Agents.  D. Clerk.

T.
(No printed papers.)
SR p———
FIRST DIVISION.
No. XL 22d November 1834.

JAMES JOHN FRASER, W. 8.
against
JAMES STEWART, 8. S.C.

Process.—ExPENsEs.—AcT oF SEDERUNT, 6TH FEB. 1806.—
A decree for an account of expenses having passed in absenee, with-
out the account of expenses having been previously audited, in terms
of the above Act of Sederunt, and the party having afterwards grant-
ed his bill for the amount, and paid a sum to account,— found, that
he was not entitled to suspend a charge upon that bill, for the purpose
of opening up the decree, and getting the account of expenses taxred.

Arexanper Harbpir, shipowner in Greenock, was sequestrated on
2th May 1830. Messrs Kerr and Inglis, writers in Greenock,
were agents in the sequestration at that place. The complainer
was agent in the sequestration in Edinburgh. In August 1831,
the bankrupt offered a composition, which was accepted of by the
eeditors, and approved of by the Court. The complainer was one
of the cautioners for the payment of the composition, and for the
peyment of the expenses of the sequestration. The account due
to Kerr and Inglis, for business done, and disbursements made in

il
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22 Nov. 1834, the management of the sequestration at Greenock, amounted to

N~/

_Fraser v,
Stewart.

Complainer’s
Pleas.

L.66. This account these gentlemen indorsed over to the charger,
Mr Stewart, their ordinary agent and corresponcent in Edinburgh,
in payment of a debt due by them, and for the purpose of recover-
ing payment from the complainer. The charger intimated this to
the complainer in May 1833, and requested a settlement.  After
some personal interviews, the charger again, in October following,
wrote to the complainer, inclosing a copy of the account, and re-
questing payment. In the beginning of the year 1834, the charger
raised an action against Hardie, the bankrupt, George Fraser, one
of the cautioners for the composition and expenses, and the com-
plainer, as attestor of Fraser, and also as cautioner for the composi-
tion and the expenses of the sequestration. The summons conclu-
ded against these parties, conjunctly and severally, for payment of
the above account, with interest and expenses. The summons and
productions were borrowed up by the complainer; but being returned
without defences, decree passed in absence. The decree was extract-
ed, and charges given to the primary obligants, Hardie and Fraser.

On the expiry of these charges, the charger intimated to the com-
plainer, that he was now ready to complete the discussion of the
principals, by denouncing and recording the hornings and execu-
tions; at the same time sending a state of the debt, requesting pay-
ment, withont farther expense being incurred. The charger at last
gave the complainer a charge of horning on the extracted decree,
upon which the complainer granted his bill for the amount, (L.89,
18s.) on 21st May 1834, payable one month after date. This bill
not being retired when due, a charge of horning was given, and on
the last day of the charge, the complainer paid L.50 to account,
requesting indulgence for three weeks to pay the balance. After
the expiry of the three weeks, the complainer presented a bill of
suspension, which, upon being advised with answers, was refused,
with expenses.

The complainer then presented this second bill of suspension, in
which he pleaded—

1. The decree upon which the first charge was given was pro-
nounced for payment of the account of expenses, without these ex-
penses having been taxed, which was irregular, and contrary 0
the terms of the Act of Sederunt, 6th Feb. 1806, which provides,
¢ That whenever an agent or his representatives shall choose to
¢ raise a summons for payment of an account, the Lord Ordinary,
¢ before whom the process may come, shall remit the account to the
¢ Auditor of Court, and no decree shall be pronounced, either in
¢ absence or after hearing parties, without a report having been
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¢ made by the Auditor.” There is no distinction made between ex- 22 Nov. 1834
penses incurred in the Court of Session, and such as are incarred N~
by agents in the country. But even if there had been such a dis- Eraser 0.
tinction, it would not apply to the present case, for although the

secount is due to country agents, it was in a process of sequestra-
tion before the Court of Session.

As the deoree was pronounced in absence, and the charge upon
it being under suspension, it is competent to have it opened up;
Ersk. iv. 8. 6; Craigie v. Seobie, 12th Nov. 1831.

2. The granting of the bill under suspension is no sufficient re-
cognisal of the account to exclude taxation. This has been decided
in Megget v. Douglas, 2d March 1826; Nelson v. Morison, 18th
June 1834. The suspender, therefore, is entitled still to have these
aceounts taxed, and is not precluded from insisting in this, from
baving granted his bill for the amount, or from having made a pay-
ment to acconnt. Mr Hardie, the bankrupt, who is bound to re-
lieve him, might efterwards object to doso, on the ground that pay-
ment had been made without the accounts having been taxed; and
the charger was bound to have got the accounts taxed before he
took decree in absence. The decree pronounced without such
taxation is null and void, and therefore falls to be suspended.

Complainer’s
Pleas.

Answered—1]. The charge under suspension is not a cba.rge upon Charse' s
the decree in absence, but a eharge upon the bill which bad been
granted by the suspender in implement of that decree. The vali-
dity of the decree cannot therefore be tried in the present suspen-
sion, that decree having received full execution, and all procedure
upon it put an end to by payment. It is not therefore competent,
in the present suspensjon, to impugn that decree.

2. But even if the validity of that decree could be tried in this
suspension, and that it had been incumbent on the charger to have
got his accounts taxed before taking decree, the objection cannot
be stated now, the pomplainer being barred by the settlement un-
der which the bill charged on was granted. Although a client is,
in every case, entitled to insist on his agent’s account of business
being taxed, yet where payment has actually been made, the client
is not entitled to dpen up the settlement and insist for taxation : he
is held to bave waived his right, and to have barred himself from
insisting on his privilege, unless he could allege gross and palpable
overcharges and inaccuracies. This point has been settled by re-
peated decisions; Macdonel v. Mackenzie and Mann, 6th Feb.
1823; Macmichie v. Phillips, 7th July 1826 ; Elder v. Smith,
2tk May 1829; Macdonel v. Mackenaie, 22d June 1829 ; Clyne
v. Swanson, 26th Jan. 1830 ; Macara v. Gilfillan, 4¢th June 1831.

VOL. X. E -

~
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22 Nov. 1834  The only exception to the rule so completely established is,

Fraser v.
Stewart.

Charger's
Pleas.

Judgment.

where the settlement was not considered a final settlement, or where
there are specific allegations of fraudulent or improper dealings.
Thus, in the case of Megget v. Douglas, 2d March 1826, founded
on by the suspender, Megget, in the course of the business, received
sundry partial payments to acconnt from his client, and on one oc-
casion a bill, likewise to account; but there was no final settlement
of accounts, and the client was found not to be barred from insist-
ing on taxation by the partial payments which he had made while
the business was carrying on; and the same principle was recognised
in the other case referred to by the suspender; Nelson v. Morison,
18th June 1834. In the present case, however, a final settlement
has taken place, decree for the amount of the account has passed,
and that decree was not challenged either by suspension or reduc-
tion : it was acquiesced in, and a bill for the amount granted, upon
which bill alone the present charge is given. There is no room,
therefore, for the application of the principle decided in the cases
referred to by the suspender.

The Lord’Ordinary refused the bill; and on a reclaiming note
from the suspender, the Court unanimously adhered.

Lord Corehouse, Ordinary. Act. Dean of Fac. ( Hope,) Maidment. Poarty,
Agent. Alt, Sol.-Gen. (Skene,) Wm. Bell. Party, Agent. B. Clerk,
T.

FIRST DIVISION.
No. XIIL 25¢th November 1834.

WILLIAM M‘GAVIN
against
JOHN ROBERTSON.

BANKRUPT STATUTE, 54. Geo. I1I. c. 187, § 15.—Diligence by
horning and caption, followed by an execution of search, having pass-
ed against an insolvent party, and about seven months thereafier a
second search having been exzecuted against him,— held that the limi-
tation of four months, after the first execution of search, whereby the
party was rendered legally bankrupt, applied only to the equalisation
of diligences between competing creditors within that period, and that
a petition for sequestration, if within four months of a subsequent
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search, (the other requisites of the statute being complied with, ) was 25 Nov. 1834.

competent.

TaE respondent, Robertson, was a manufacturer near Dundee, and
baving become insolvent, the petitioner, M‘Gavin, who was a cre-
ditor by a bill to the amount required by the statute, proceeded to
execute diligence against him by herning and caption, (lst Nov.
1833,) and an execution of sea:ch was returned against him, (1st Jan.
1&4) * . e,

A second search, under thev petitioner’s caption, was made for the
respondent, and an execution returned .18th July following. This
search was followed by a petmon for sequestrauon, (9th Aug.) to
which it was .

M<Gavin v.
Robertson.

Objected—That the applimtion- was incompetent, in respect that Defender’s
it bad not been presented within the period of four months from Fleas

the date of his legal bankruptey, viz.' 1st Jan. 1834, the respondent
having been rendered bankrupt by the execution of search returned
of that date. By the 15th section: of the bankrupt statute it is
provided, ¢ That if any person, being a merchant or trader in Scot-
¢ land,’ &c. ¢ shall be under legal diligence by horning and caption
¢ against him for debt, and shall either, in virtue thereof, be impri-
¢ somed, or retire to a sanctuary, or fly or abscond for his personal
¢ safety from such diligenee,’ &ec. ¢ it shall be lawful for any credi-
¢ tor of the said person, whose debt shall amount to the sum of
¢ L.100,’ &c. ¢ at any time within four calendar months of the last
“step of the said diligence, to apply by summary petition to the
¢ Court of Session for sequestration of the said debtor’s estate, heri-
‘ table and moveable, real and personal,’ &c. Unless, therefore, a
petition for sequestration be presented within four months from the
legal bankruptcy, as completed by the first imprisonment, or its
equivalents, absconding, &ec. the application is incompetent, and an
attempt, such as the present, to sequestrate the respondent, by exe-
cating a second search, seven or eight months after bankruptey, is
illgal. '

This construction is supported by the analogy of the rules appli--
able to persons not engaged in trade. In ordinary bankruptcy
the rale is, that beyond sixty days before bankruptcy, and four
months afterwards, arrestments and poindings are preferable accord-

¢ The respondent had, previous to this, been imprisoned on letters of caption at
the instance of anotber creditor, and a previous execution of search had also been re-
turned against him upon the diligence of a third creditor, but these facts were not
material to the present question.
E2
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25 Nov. 1884, ing to their dates, that the bankruptcy continues in this state so
\ o~/ long as the debtor remains insolvent, or unable to pay his debts,

M'Gavin v.
Robertson,

Defender’s
Pleas.

Pursuer's
Pleas.

and that the renewal of the diligence does not produce a second
bankruptcy, to the effect of a fresh equalisation of diligence ; Strang
v. M<Laren’s Creditors, 12th May 1821; M‘Math v. M<Kellar,
1st March 1791, Bell’s Com. ii. 222. But if there can be no second
bankruptey in the general case, as little is there any authority for
maintaining the doctrine of a second bankruptcy in the case of mer-
cantile men, where there is no restoration to solvency ; and it is
only by constituting a second bankruptcy, that a renewed search, or
other reiterated act of diligence, can render a petition for sequestra-
tion competent, which would otherwise be too late. There is no
difference as to the time allowed in mercantile and other bank-
ruptcies for equalising diligences, nor should there be any. The
correspondence of the period of four months for sequestrating after
bankruptcy, and of the period of four months for arresting or poind-
ing in the ordinary case, must have been intentional ; and the period
runs from the same date in both cases, viz. from the period at which
the party is rendered legally bankrupt.

It was answered—1. The construction contended for by the re-
spondent is not warranted by the terms of the 15th section of the
bankrupt statute, by which alone the present question falls to be
determined, but is deduced from those clauses of the statute which
provide for the equalisation of arrestments and poindings used against
a bankrupt debtor within four months after the date of the bank-
ruptey. In the ordinary case, after the lapse of the first four months,
every creditor is entitled to be preferred on his own diligence, ac-
cording to the date of its priority; and from this the respondent
contends, that, in the case of persons engaged in trade, sequestra-
tion after the four months is incompetent, because the effect would
be to introduce a new term for the equalisation of diligences. But
to sanction this conclusion an express proviso would have been ne-
cessary.. The statute, however, does not even render future poind
ings and arrestment incompetent, but is confined to regulating their
preferences; and it is only by its express enactments, in regard to
that special matter, that the Court have decided in questions of
competitions between such diligences. It is, however, altogether
fallacious to infer, that because no arrestment or poinding, after the
lapse of four months from legal bankruptcy, is entitled to claim 8
pari passu preference, but must each be separately preferred in suo
ordine, therefore there can be no competent sequestration subse-
gueat to the same period. But,
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2. There is no provision whatever in the 15th section of the sta- 25 Nov. 1834.
tute about legal bankruptey, in reference to the competency of a =~
sequestration. The statute has not declared that this was to be the pprin.”
terminus from which the four months were to be counted, in the
same manner as was provided with regard to the pari passu prefe-
rence of arrestments and poindings. On the contrary, the term legal
bankruptey, as well as the circumstances that go to constitute it,
had been left out, and an entirely separate and distinct set of requi-
sites had been introduced in its stead, as constituting that position
of the debtor which entitled his creditors to apply for sequestration.
These were, 1. That the debtor shall be under legal diligence by
horning and caption; 2. That he shall either have been imprisoned
by virtue of sach diligence, or have absconded, &c. (as ascertained
by the execution of search); and, 3d, That the sequestration shall
have been applied for within four months of the last step of the said
diligence. All these concur in the present instance ; and this being
the case, it was of no consequence whether the debtor had been
previously rendered bankrupt or not, or whether previous diligence
may have been used against him or not. ’ '

Bat the reason upon which the respondent’s objection is founded,
viz. that sequestration, if granted after the Japse of four months from
the date of legal bankruptcy, would disturb matters in regard to the
independent right of preference belonging to each arrestment and
poinding by itself, as fixed by the statute, is removed by the 18th
section of the act, which provides for sequestration with the debtor’s
cansent, and by which, without any reference to legal diligence, or
to the lapse of time, the application is made competent at any time,
on the joint application of the bankrupt and a creditor.

In the present case, therefore, if the respondent had done his
daty, sequestration would undoubtedly have been awarded, although,
when so awarded, it would have been attended with all the conse-
quences which have been pointed out, in order to prove the incom-
petency of the present application.

Pursuer's
Pleas.

The Lord Ordinary ordered cases, and at the advising Lord ggi“i"“ of
Balgray observed— That it would be an extraordinary interpretation
of the statute to Lold that it would be competent for the debtor to
apply for sequestration without limitation in point of time, while
creditors could only do so within four months from the legal bank-
ruptey, there being no express provision in the statute on this point.
If indeed, there were any record in which executions of search
«uld be entered, the objection would be entitled to greater weight,
o all the creditors would thus have an opportunity of knowing
if the debtor had been thereby rendered bankrupt; but this not
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25 Nov. 1834. being the case, it would open a wide door for fraud between the
e~~~/ bankrupt and creditors who were inclined to assist him, to hold that

M*Gavin v.
Robertson,

Opinion of
Court.

a sequestration could be rendered incompetent by such a proceed-
ing, which might be altogether unknown to the other creditors.
The ILord President concurred, though the case was attended
with some difficulty. But if a different interpretation were placed
upon the statute, it would be in the power of any creditor, with the
collusion of the debtor, to render sequestration at the instance of
the other creditors incompetent, by using diligence against him, fol-

. lowed by an execution of which third parties might know nothing,

and then, after the period of four months, to object, that by the
lapse of this period sequestration was thereafter rendered incompe-
tent.

Lord Gillies entertained great doubts on the subject. If, indeed,
the Court were to decide on views of expediency, he would entirely
concur in the opinions which had been delivered. But their proce-
dure was regulated by a statute, in which, as it appeared to him,
there was no ambiguity. The statute pointed out certain cases in
which sequestration was competent, without the concurrence of the
bankrupt; and if the present case did not fall under the description
of these, his Lordship did not think that sequestration could be
awarded; the enumeration of particular cases being equivalent to
an exclusion of those which were not provided for. After reading
the 15th section of the statute, his Lordship observed, that under
the provision that the application should be presented within four
months ¢ of the last step of the said diligence,’ it appeared to him
that the diligence alluded to must have been that by which the
party had been rendered bankrupt under the statute ; whereas, in
the present case, the application had not been presented until the
lapse of seven months from the date of the first search, whereby
bankruptey had been incurred, though within four months from the
date of the second search; but this, his Lordship thought, was not
the meaning of the statute.

Lord Mackenzie concurred in the opinions delivered by the Lord
President and Lord Balgray. There was no provision in the 15th
section of the statute, (by which clause the present question was to
be regulated,) as to the character of legal bankruptey, the requisites
for which were different from those which were declared to be ne-
cessary for rendering a sequestration competent. It appeared to bis
Lordship, that it was of no consequence that a party had been pre-
viously rendered bankrupt, provided that, at the date of the applica-
tion for sequestration, the statutory requisites remained, which, in
the present instance, appeared to be the case, (there being no ques-
tion as to the otler requisites,) and the petition for sequestration
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being presented within four months from the date of the last step 25 Nov. 1884.
of diligence which had been used against the bankrupt.

The Court, therefore, granted sequestration. M‘Gavin o
Lerd Corehouse, Ordinary. Act. Dean of Fac. ( Hope. ) W. Miller, Agent. Judgment.

Alt. Rutherfiurd, Ivory. Geo. M:Callum, W. 8. Agent. D, Clerk.

FIRST DIVISION.
No. XIII. 26th November 1834,

ALEXANDER anp JANET HUME
against

JAMES STEWART.

Lreacy.—LireRENT AND FEE.—A legacy having been left to parents
ir liferent, and to their children nominatim in fee,—found that the
liferenters were not entitled to discharge this legacy, upon the allega-
tion that they had received sums to an equal amount from the testator
during his lifetime, and that such discharge was no defence to the
ezecutor against a claim by the fiars for the amount of the legacy.

Ox 1st February 1812, Alexander Stewart executed a general dis-
position and settlement, conveying his whole funds and estate, he-
ritable and moveable, to the defender, his nephew, whom he also
appointed his executor. This disposition was granted under the
burden of certain legacies and provisions, and, inter alia, of the sum
of 1.2450, to be liferented by his wife, and the fee to go in the
manner and in the proportions specified in the deed. It farther
directed the sum of L.800, part of the above sum of L.2450, ¢ to be
¢ laid out on bond, or other good security, payable to Janet Idington,
¢ wife of Walter Hume, merchant in Kelso, in liferent, and to
¢ Alexander and Janet Hume, (the pursuers,) son and daughter of
¢ the said Walter Hume, equally between them, in fee.’ It was
farther provided, that the several legacies and provisions should be
paid, or laid out as directed, at the first term of Whitsunday or
Martinmas which should happen after the death of the testator, in
case he should survive his wife. The testator died in 1817, (his
wife having predeceased him,) when the pursuer took possession of
his property and funds, as disponee and executor under the above
deed.
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26 Nov. 1834 Janet Idington, the mother of the pursuers, and who was entitled
\e~~=/ to the liferent of the above provision of L.800, and Walter Hume,

Huwes v.
Stewart.

Defender's
Pleas.

her husband, had received from the testator, Alexander Stewart,
during his lifetime, various sums, at different periods, to the amount
of L.800; and after Mr Stewart’s death, they granted a discharge
to the defender, narrating the provision in the trust-deed, and that,
during the lifetime of the testator and his wife, they had received at
different times L.600 ; and after the death of his wife, ¢ but during
¢ the lifetime of the said Alexander Stewart, we received from him
¢ the farther sum of 1..200, in full of the said legacy. We there-
¢ fore for ourselves, and as taking burden upon us for our said chil-
¢ dren, exoner, acquit and discharge the said Alexander Stewart’s
¢ representatives and executors of the said legacy of L.800, interest
¢ thereof, and whatever has followed, or is competent to follow there-
¢ on ; and 1, the said Walter Hume, bind and oblige myself, with all
¢ convenient speed, to secure my said wife and children to the extent
¢ of the said legacy, and in terms of the said settlement, by infefting
¢ them in my heritable subjects in Kelso.’

The pursuers, the fiars in the above provision, raised the present
action against the defender, concluding to have it found and de-
clared, that any transaction or arrangement which might have been
entered into between the said Janet ldington, the mother of the
pursuers, or their father, or both or either of them, and the defender,
are ineffectual against the pursuers; and that the defender should
be ordained immediately to lend out the above sum of L.800, payable
to the pursuers, equally between them, or in such manner as to se-
cure the fee of the ¢ said sum of L.800 to the pursuers, in terms of
¢ the said deed of settlement.’

In defence against this action, the payments made to the pursuers’
parents by the testator during his life, and the discharge subsequent-
ly granted by them, were founded on; and it was further stated,
that the available funds of the testator were no more than sufficient
to discharge the other provisions in the settlement. In these cir-
cumstances the defender pleaded—

1. The payment of the legacy by Mr Stewart during his lifetime
was an intentional revocation of the conditions relative thereto, im-
posed ex facie of the deed of settlement upon the defender, in so far
as that payment was incompatible or inconsistent with these condi-
tions. .

2. The testator having left no separate funds to meet the legacy,
the presumption of law is, that the payments made by him during
his life were truly made in advance, or in lieu of it, and the discharge
was good and effectual as such to the defender, and was the only
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discharge he could take, or was entitled to require ; at all events, 26 Nov. 1834.

the discharge must be effectual, until reduced in a competent ac-

N Humes v.

tion. Stewart.
Arswered—The transaction between the defender and the pur- Pursuer-

sers’ parents is ineffectual against the pursuers, having been made

contrary to the deed of settlement, and the pursuers not having

been parties thereto.

The Lord Ordinary repelled the defences, decerned in terms of
the libel, and found expenses due. His Lordship added the follow-
ing note :

¢ It is not stated by the defender, that the sum was lent out by
‘him as executor, in terms of his uncle’s settlement, and after-
‘wards uplifted by Walter Hume, the pursuers’ father, as admi-
¢ nistrator for his children. The defence is, that the testator, during
¢ his lifetime, made an advance to Walter Hume and his wife, and
‘ that they, since the testator’s death, have acknowledged that this
‘advance was made in extinction of the legacy, and discharged
‘the defender accordingly. But the liferentrix and her husband
¢ had no power to grant a discharge of a legacy due to their children,
¢ the fiars, nor is their declaration evidence that an advance to them
“ by the testator was meant to operate as a revocation of the legacy
¢to their children. The father cannot be allowed to appropriate
‘ to himself, by means of his own declaration, a sum bequeathed to
¢ his children ; and no other evidence is offered that the testator meant
¢ to hold the advance to him as a revocation of the legacy. It is said
‘that the tetator did not leave funds sufficient to pay this legaey ;
“but it is admitted that the defender was heir as well as executor,
‘and it is not averred that he entered cum beneficio inventarii.’

The defender reclaimed, but the Court unanimously adhered.  Judgment.

Lord Corehowse, Ordinary.  Act. Rutherfurd, G. Bell.  Geo. Rutherford, W. S.
Agent. Alt. D, M*Neill, Charles Bailkie, Alez. Douglus, W. S. Agent.
D. Clerk. ;
T.
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FIRST DIVISION.
No. XIV. 26th November 1834.

JAMES SCOTT
against

WILLIAM SCOTT.

WRriT.—BiLL oF ExcHANGE.—STAMP AcT.—A holograph note,
acknowledging receipt of a sum of money, ¢ which I shall pay when
¢ called for,’ held to be the same as a promissory-notey and effect re-

JSused to it in respect it was not stamped.

THE pursuer brought an action before the Sheriff of Forfar, against
the defender, his father, for payment of a variety of different sums,
and, inter alia, for payment of L.435, alleged to have been advanced
by the pursuer in loan to the defender, and for which the defender
had granted the following letter of acknowledgment on unstamped

paper :

¢ Hiltown of Dundee, 5 Mo. 27. 1822.
¢ Received thine this day, with four hundred and thirty-five
¢ pounds sterling, which I shall pay when called for.’
¢ L.435 sterling.’ (Signed) ¢ WiLLiam Scorr.’
¢ To Jas. Scott, Grocer,
¢ Hiltown, Dundee.’

In defence against this article, the defender, besides denying that
he was due the sum sued for, pleaded that the document founded
on could not be received in evidence, being truly a promissory-note,
but not being stamped, it is of no effect.

The Sheriff sustained this defence, ¢ in respect that the writing,
¢ which is styled in the summons a letter of obligation, is not stamp-
¢ ed, while, whether received as a promissory-note or as a bond, it
¢ can receive no faith in judgment without being so; and also in re-
¢ spect that the claim denied by the defender, as it is, to be well
¢ founded, is unsupported by any other evidence.’ And on advising
a reclaiming petition, with answers, the Sheriff, ¢ on the authori
¢ of Alexander v. Alexander, 26th Feb. 1830, and Mackintosh v,
¢ Stewart, 13th May 1830, finds, that the instrument, forming the
¢ ground of the first claim libelled, is a promissory-note, and therefore
¢ unavailable, as not having been written on paper duly stamped.’
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The pursuer advocated, and in reference to the above claim in 26 Nov. 1834.

the hbel’ pI - Scott v. Scott.

1. A memorandum or acknowledgment of the depositation of Pursuer’s
money in the hands of the writer, or that he is owing a sum of Pleas.
money to another person, is not subject to the stamp laws applica-
ble to bills or promissory-notes, bonds or receipts, and is admissible
as evidence that such money is owing; 1 Espinasse, 426; 1 Camp-
bell, 429 ; Childers v. Barlonis; 1 Dowling and Ryland’s Nisi Prius
Cases, p. 8; Chitty on Stamp Laws, § 3, p. 7, edit. 1829, and p. 211.

2. The writing referred to in the summons, with reference to the
advocator’s first claim, is a mere memorandum or acknowledgment ;
and such acknowledgment that he got the money, whether consi-
dered per se, or in connection with this writing, is equivalent to le-
gal evidence of the existence of the debt.

8. The writing is at all events viewable as evidence to refute the
respondent’s averment, that the money which he acknowledges to
have received was his own money, and not the advocator’s; Hen-
derson v. Steele, 22d Jan. 1829.

Answered—1. The document upon which this claim is founded, Defend“l
containing a promise to pay that sum on demand, is a promlssory-
note, and not being stamped as such, is null and void, and the want
of the legal stamp cannot now be supplied; Alexander v. Alexan-
der, 26th Feb. 1830 ; Mackintosh ». Stewart, 13th May 1830;
Chitty on Bills, 334; Bailey, 4; Thomson on Bills, 6 and 7; 31
Geo. III. ¢. 25, § 19; 55 Geo. IIIL c. 184, § 8.

2. As the summons libels exclusively on the note, it i3 not com-
petent, under that summons, to give effect to any other ground of ac-
tion; and there being no evidence whatever in support of the debt
chimed, except the note produced, that claim falls to be repelled.

The Lord Ordinary found, ¢ that the writing termed in the sum-
‘ mons an obligatory letter, being an unqualified promise to pay a
¢ certain sum on demand, is to be held a promissory-note, and not
¢ being stamped in terms of law, cannot be received as evidence
‘of a debt; and that there is no other sufficient evidence that the
¢ advocator’s first claim against the respondent is well founded.’

To this interlocutor the Court unanimously adhered. Judgment.

Lord Corehouse, Ordinary. For Advocator, Dean of Fac. ( Hope,) Cuninghame.
Greig & Morton, W. S. Agents. Alt. Keay, Christison. William Miller,
S. 8 C. Agent. S. Clerk.
T.
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SECOND DIVISION.
No. XV. 28th November 1834.

SIR ALEXANDER HOPE
agaifist

GOVAN, CommoN AGeNT IN THE Locavrity or Cupar-Fire.

TE1nDs.— Heritors possessing their teinds by tacit relocation under es-
pired tacks, are entitled to be postponed in a locality to such as have

. produced neither tacks nor any heritable rights to their lands.

Sir ALexanpEr HoPk is proprietor of 102 acres of Cupar Muir,
situated in the parish of Cupar-Fife. Those lands had been origi-
nally acquired by his ancestor from the burgh of Cupar, and whilst
they belonged to the burgh, no teinds had ever been paid for them.
The proprietor, however, had no title but a feu-charter, dated in1751,
and regular progresses following thereupon, without any conveyance
of the teinds. In making up the interim scheme of locality appli-
cable to augmentations granted in 1806 and 1830, the common
agent postponed certain heritors who produced tacks of their teinds
which bad expired in 1811 and 1822, and had continued to possess
them since these dates, by tacit relocation, without any interruption
of their possession by inhibition or otherwise, whom he placed ia
class No. 6, to Sir Alexander Hope, and the other heritors who.pro-
duced no right to their teinds, whom he placed in class No. 5.

Sir Alexander objected, and pleaded— That heritors who possessed
their teinds merely by tacit relocation, after the expiry of their tacks,

" had no heritable rights to their teinds, and were consequently in ne

better situation than heritors who had produced no titles to their
teinds ; amongst whom, consequently, they ought to be classed pari
passu: and in support of this proposition he relied on a judgment
of the Lord Ordinary Dreghorn, in the locality of Kirkliston, onan
objection for Wishart of Foxhall, pronounced on the 11th March
1789, some weeks after the date of the judgment of the Court in

* the same locality, on the 17th Dec. 1788, reported in the Dictionary,

p. 15,326, in which the Lord Ordinary repelled objections made by
Mr Wishart apparently on the ground that he had possessed merely
by tacit relocation for upwards of a century, and had obtained no
renewal of his tack, the other heritor, Mr Gibson Wright, the ob-
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jector in the reported case, having obtained a renewal of his tack 28 Nov.1834.

during the dependence of the locality.

Hope v.

Govan.
The common agent answered—That the decision in the case of the .

bality of Kirkliston, 17th Dec. 1788, was declsive of the present pefender’s
question, and had been confirmed by the subsequent judgment in

the locality of St Cyrus, 25th May 1827, (Shaw, Teind Cases) ;

that the only person interested in objecting to the possession of the

beritors in class No. 6, under tacit relocation, was the titular, who

might raise inhibition to interrupt their possession, and so take their

whole teinds himself ; but that the other heritors, who had no title

of pmsession whatever to their teinds, and consequently were pri-

marily liable in the locality, could have no interest and no right to

object.

The Lord Ordinary pronounced the following interlocutor: ¢ The
¢ Lord Ordinary having resumed consideration of these objections,
¢ with the answers thereto for the common agent, and whole pro-
¢ cess, repels the objections, and approves of the scheme of locality,
‘as made up; finds the objector liable in expenses; allows an ac-
¢ count thereof to be given in; and remits the same, when lodged,
“to the Auditor to be taxed.’

Note.—¢ It seems plain that the objector has produced nothing
‘ which can be regarded as an heritable right to bis teinds.

¢ Upon the other point, the second decision, in the case of Kirk-
¢ liston, (that with Wishart, in March 1789,) occasions some diffi-
¢ culty ; but the Lord Ordinary does not think that the authority of
‘ that judgment, pronounced after very little discussion, and never
¢ submitted to the Inner-House, can outweigh that of the solemn de-
‘ csion of 19th December 1788, or admit of being reconciled with
‘it, by the supposition, that the last-mentioned decision proceeded
* upon the ground of the tack having been renewed pendente lite, and
‘ the right of the tacksman having been sustained entirely on that
‘resewal. The case is reported, and seems to have been argued
¢ thronghout upon the effect of tacit relocation alone, which this hy-
¢ pothesis would exclude from consideration; and the judgment ex-
¢ pressly bears, that ¢ as Mr G. Wright possessed his teinds by tacit
“ relocation, when the process of augmentation was raised, he must
“be considered as a tacksman of the teinds at the time, and that his
“ case camnot be assimilated to that of an heritor, having no right to
“ his teinds when & process is raised, and merely obtaining a tack of
“them after the augmentation was granted.’ This judgment was
‘ twiee adhered to by the Court, the second reclaiming petition be-
*ing refused without answers; and it is reported at the distance of
‘several years thereafter, without the least apparent suspicion, on
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28 Nov. 1834. ¢ the part of the learned reporters, that'its authority had been de-
\e~=/ ¢gtroyed by a subsequent judgment of the Lord Ordinary in the

Hope v.
Govan.

Judgment.

¢ same process, in March 1789.

¢ The reported judgment seems also to be in accordance with the
¢ principles of the law of tacit relocation, which have been always
¢ recognised as equally applicable to cases of teinds as of other sub-
¢ jects, and effect seems to have been deliberately given to these

¢ principles in the very recent case of St Cyrus, 25th May 1827.

¢ Both the tacks objected to were current for years after the first

¢ augmentation in 1808.’

Sir Alexander Hope reclaimed, but the Court unanimously ad-
hered.

Lord Ordinary, Jeffrey. Act. Dean of Fac. (Hope.) Alt. Keay and S. Keir. Jas
Hope, and Jokn Govan, Agents. Teind Clerk,

U.
SECOND DIVISION.
No. XVI. 29th November 1834.
ANDERSON
against
MUIR.

Poor.— PuBLic OFFICER.—SUMMARY APPLICATION.—A petition
and complaint against a session-clerk, for not receiving a petition ad-
dressed to the kirk-session and heritors, dismissed as frivolous and
incompetent, in respect that the clerk acted under the orders of the
kirk-session, and that the application ought to have been made to the
minister ; and also, that no complaint had been made to the kirk-

session.

AxDERsON had a supposed claim against the heritors and kirk-
session of Dysart, for the aliment of a pauper child which had been
nursed by his wife. He accordingly made an application to the kirk-
gession, on the 27th November 1832, and at the same time wrote to
the first minister of the parish on the subject. The kirk-session, on
considering this application, refused to grant the same, but gave no
written deliverance upon it. Anderson afterwards, on the 28th
January 1833, lodged another petition with Muir, the session-clerk,
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utressed to the heritors and kirk-session. Muir laid this petition 29 Nov. 1834,
lare the session, who informed him, that he had no right to receive
tpetition addressed to the heritors and kirk-session, he not being &'::::m n e
the clerk of the heritors, and baving no powers to convene that -
bdy. The petition was accordingly given back to Anderson. He
bowever presented a third petition, of date 20th September 1833,
still addressed to the same body, which Muir refused to receive;
and Anderson thereupon presented a petition and complaint against
him to the Court of Session, praying the Court to find, ¢ that it
‘was the duty of the said William Muir, as session-clerk of the
‘prish of Dysart, to receive the petition presented to him by the

‘ petitioner, and to lay it before the kirk-session and heritors of the

¢ parish of Dysart, in regular meeting assembled, and to ordain and
‘appoint the said William Muir immediately to receive the said

¢ petition, and to lay it before the next meeting of the kirk-session
‘and heritors, in order that the petitioner may obtain a deliverance
‘thereon,” &c. This petition being followed by answers, the Lord
Ordinary took the same to report by the following interlocutor and
note: ¢ The Lord Ordinary having considered the petition and com-

¢ plaint, with the revised answers, and this minute and the answers;
‘and heard parties’ procurators, and thereafter considered the case
¢ at avisandum, makes avisandum with the cause to the Court, and
¢ appoints printed copies of the several papers above mentioned to
¢ be put into the boxes of the Lords of the Second Division of the
¢ Court, in order to be reported.’

Note.—¢ This seems to the Lord Ordinary to be a very ground-
¢ less, if not an incompetent, complaint. It is now admitted in the
‘minate, that the complainer had made his claim to the kirk-
‘session, that they had it regularly before them at a meeting, and
‘that he was personally called into their presence on the subject.
¢If they did not duly consider it,—or hear him on the grounds of
¢ it,—or if they unduly refused to make a written deliverance, that
¢ surely was no fault of the session-clerk, and the complaint should
‘ have been against the kirk-session. He states that, in fact, the
¢ complainer was fully heard, and allowed more than once to say all
¢ that he had to say ; and that it is not the practice of kirk-sessions
¢ to make written deliverances on such applications,—which is cer-
‘ tainly true. But assuming all this to stand otherwise, no respon-
¢ sibility could lie with the clerk. Then it appears that the com-
¢ plainer and his agents were in direct communication with the mi-
¢ nister, Mr Murray, on the subject, and were distinctly told that,.
‘if the petition for the complainer to the kirk-session, which had
“been given back to him, were ¢ returned to him,’ it would be
tlaid before the members of the session for their consideration.
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2 Nov. 1834 ¢ This was on the 5th September. Instead of following this plain
\e~~~’ ¢ course, the complainer, on the 26th September, sends to the re-

Awderson v.
Muir.

Opinion of
Court.

¢ spondent, the clerk of the kirk-session, a petition, not addressed
¢ to that body, but to the heritors and kirk-session, to which joint
¢ body he never was clerk, and which he had no power to call to-
¢ gether. The respondent says, that he refused to receive it, be-
¢ cause he had been instructed so to do by the minister and kirk-
¢ session, in consequence of another similar petition which had been
¢ previously laid before them. But sapposing that it were other-
¢ wise, why did not the complainer himself apply to the minister,
¢ if he thought such a petition competent, or that the respondent
¢ had done wrong in refusing to receive it? And now, when the
¢ complainer, instead of applying to the respondent’s superiom,
¢ comes to the Court of Session with this complaint, the question
¢ is, whether the respondent is liable to any complaint for not re-
¢ ceiving a petition addressed to a body for whom he was under no
¢ obligation to act, and whom it did not belong to him to constitate
¢ or convene in the parish? The Lord Ordinary thinks that he

<¢ clearly is not; and he must own that he finds it difficult to ac-

¢ count for a complaint being presented in such circumstances.’

When the case first came before the Court on the petition and
complaint, with the answers, the Judges were much divided in
opinion on the competency of the complaint. It was afterwards
argued in minutes of debate, on advising which,

The Lord Justice-Clerk said~—When I look at the terms of the
Jetter written by the complainer to the respondent on the 28th
January 1883, and which requests that he will, ¢ as session-clerk,
¢ call & meeting of the heritors and kirk-session of the parish of
s Dysart, on ten days’ notice from this date,’ the first question that
seems to me is, whether the session-clerk had any right or autho-
rity to do what is here required of him? Now, I am clear that be
had no such right. The session-clerk has no authority to call meet:
ings of the heritors and kirk-session. It is the province of the mi-
nister to do so, as is provided in the proclamation and statute
1692. Looking therefore upon this as the original application and
basis of every thing which followed, the only question that remsins
is, whether a summary petition and eomplaint of this nature, di
rected not againet the minister, who alone could call the heritors %~
gether, but against the session-clerk, can be sustained ? I thiuk X
cannot, and am therefore for dismissing this complaint. '

Lord Glenlee was of the same opinion.

Lord Meadowbank.—1 vemain of the opinion which I formed o2
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the first consideration of this petition and complaint, and think that 29 Nov. 1884.
it must be sustained. I do not enter into the merits of the claim ‘e~~’
made by the petitioner upon the heritors and kirk-session, with which A':::""" o
we have nothing to do at present. The only question before us is
#s to the competency of this petition and complaint. In the first gg"":_:’" of
place it is clear, that the only party to whom the petitioner could
make his application, was to a meeting of the heritors and kirk-ses-
sion. If he had gone to the Sheriff, or any other judge, his claim,
being a demand on the poor’s money of the parish, would have been
dismissed as incompetent. Secondly, it is clear, that the whole
funds collected for the relief of the poor, whetber by voluntary
contribution or by assessment, are under the management of the
joint body of heritors and kirk-session acting together. The kirk-ses-
sion, as such, have nothing to do with them. It may be very true
that the heritors frequently do not attend such meetings; but if they
are summoned thereto, they are held to be present; and the mini-
ster and members of the kirk-session, in that case, act in the capa-
city of a meeting of heritors and kirk-session jointly. But unless
the heritors are summoned, the kirk-session alone have no right to
interfere with, or to distribute, the funds collected for the support
of the poor; and no meeting for that purpose can be legally con-
vened, unless it be intimated to the heritors, in order that they may
attend if they see fit. An advocation of a judgment of the kirk-
session alone would not be competent : it must be from the heritors
and kirk-session jointly. The next’ question to consider is, what
is the proper character occupied by the respondent, Muir? He
designs himself as session-clerk ; but the kirk-session has no funds
legally under its control, out of which its clerk can be paid.” His
salary is paid out of the poor’s money, which is under the manage.
ment of the heritars and kirk-session jointly, and it is therefore paid
by that joint body, and he must hold his office from them. He is
therefore the clerk of the joint meeting, and has acted as such at -
every meeting at which they have distributed the poor’s money, or
taken claims of relief under consideration. "He cannot be heard to
say, that he is clerk of the session alone, and that he has nothing
to do with the heritors. The minister, I may observe, is de jure
moderator of the "kirk-session, but he does not necessarily or
usually preside at meetings of the heritors and kirk-session. We
must now therefore consider, what it is that is complained of in this
petition and complaint. It appears that the petitioner, after va-
rious proceedings, is advised to lodge his application with the ses-
sion-clerk, in order that it might be laid before a meeting ; but the
session-clerk refuses to receive it, because it appears to him that the
kirk-session will refuse to éntertain it, Tlus is an intolerable pro-
VOL. X. F
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29 Nov. 1834. position. The clerk had nothing to do with the terms or the merits
\e~~~’ of the application. It was his business to receive it, and to lay it be-

Anderson v.

Muir.

Opinion of
Court.

fore the next meeting of heritors and kirk-session that should be le-
gally convened. The complainer had no remedy but to come to
this Court by petition and complaint, in the way he has done. An
application to the Sheriff would have been incompetent. I think,
therefore, that the respondent did not do his duty ; and on adverting
to the prayer of the petition, it appears to me to be the only eor-
rect one that could have been framed.

It is said, both by the respondent and by the Lord Ordinary in
his note, that it is not the practice of kirk-sessions to make written
deliverances on such applications. I do not know what may be
the practice of this kirk-session, but I can only say, that if they
do not do so on a written application, they are wanting in their
duty. '

Lord Medwyn.—I entirely agree in the opinion, that we have
nothing at present to do with the merits of the application made
by the petitioner to the kirk-session, and that the only question
now before us is, whether the respondent failed in his duty as ses-
sion-clerk. The facts of the case are admitted to be, that the com-
plainer originally presented a petition to the kirk-sassion, which
was laid before that body and considered by them, although they
gave no deliverance thereon. He then gave in a second applica~
tion, in January 1833, addressed to the heritors and kirk-session,
which the respondent received ; but the kirk-session again refused it
withoutany deliverance, and directed the respondent not to receive it
in these terms. He is afterwards informed, that if he will lodge
a petition to the minister and kirk-session, it will be laid before the
session for their consideration; but instead of this, he gives the re-
spondent another petition, addressed to the heritors and kirk-ses-
sion, which the respondent, not being the clerk of the heritors, de-
clined to receive. It is of importance to ascertain the proper capa-
city in which the respondent acted. He is designed simply session-
clerk, and I have no idea that it follows that the session-clerk is eo
ipso clerk of the meetings of heritors and kirk-session, merely be-
cause his salary may be paid out of the poor’s funds. I am not
aware that the heritors and kirk-session, acting jointly, and not be-
ing a permanent body or court, like the kirk-session, have any offi-
cial clerk; but I rather suppose, that each meeting chooses its
clerk pro hac vice, and although the session-clerk may be generally
taken, this does not constitute him permanent clerk to the body.
It is therefore clear, that the respondent had no power to comply
with the demand made in the letter of 28th January 1833, that he
should call & meeting of the heritors and kirk-session, for he bhad no

Sl R A T O S N T
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right to do so. He was not their clerk ; and even if he had been so, 29 Nov. 1834,
he was most certainly not the convenmer of that body. Then ‘w~=~’
comes the letter of 5th September 1833, addressed by Mr Tosh, on ﬁ‘;‘i’:’”“ v
behalf of the minister of the parish, to the complainer’s agents, and
saying, that if he will lodge his application with the session-clerk,
it will be laid before the members of the session for their conslde-
ration. Now, if the complainer was not satisfied with this, but
wished to bring his application before the heritors also, his course
was clearly to have applied to the minister, who alone has power,
by statute, to convene meetings of the heritors and kirk-session,
requiring him to summon such a meeting from the pulpit, for the
purpose of taking his application into consideration.

[ therefore do not think that it was eompetent for him to proceed
in the way in which he did, and still less to bring this session-clerk
atonce by petition and complaint before this Court, without apply-
ing first to the inferior court of which he was clerk, and asking re-
dress from them for the official malversation of their officer. There is
only one authority quoted in support of this manner of proceeding
by sammary petition and complaint in this Court, against the clerks
of inferior conrts, viz. that of Angus in 1741, reported by Lord Kil-
kerran, (M. 14,976) ; and when I look at that report, and find the
very significant note of interrogation by Kilkerran in the rubric of
the decision, and that no objection was taken there to the compe-
tency, I cannot think that that decision affords much sanetion to
such a proceeding as this.

The Court, accordingly, dismissed the petition and complaint.  Judgment,

Oplmon of

Lord Ordinary, Moxcreiff. Act. Maitland. Alt, S. More, Mackenzie §
Macfarlane, and Wwm. Pollock, 8.8.C. Agents. T. Clerk.

U.
e———
FIRST DIVISION.
No. XVIL 2d December 1834.
EARL or DUNMORE
against

WALTER DICKSON, W. S. CoMMON AGENT IN THE RANK-
ING oF HagRIS.

RanxiNg AND SALE.—SrtaAT. 54. Geo. IIL c. 187, § 6.—The
F 2
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29 Nov. 1834. position. The clerk had nothing to do with the terms or the merits
\e~=/ of the application. It was his business to receive it, and to lay itbe-

fore the next meeting of heritors and kirk-session that should be le-

———  gally convened. The complainer had no remedy but to come to

this Court by petition and complaint, in the way he has done. An
application to the Sheriff would have been incompetent. I think,
therefore, that the respondent did not do his duty ; and on adverting
to the prayer of the petition, it appears to me to be the only eor-
rect one that could have been framed.

It is said, both by the respondent and by the Lord Ordinary i
his note, that it is not the practice of kirk-sessions to make written
deliverances on such applications. I do not know what may be
the practice of this kirk-session, but I can only say, that if they
do not do so on a written application, they are wanting in their
duty. :

Lord Medwyn.—I entirely agree in the opinion, that we have
nothing at present to do with the merits of the application made
by the petitioner to the kirk-session, and that the only question
now before us is, whether the respondent failed in his duty as ses-
sion-clerk. The facts of the case are admitted to be, that the com-
plainer originally presented a petition to the kirk-session, which
was laid before that body and considered by them, although they
gave no deliverance thereon. He then gave in a second applice-
tion, in-January 1833, addressed to the heritors and kirk-session,
which the respondent received ; but the kirk-session again refused it
without any deliverance, and directed the respondent not to receiveit
in these terms. He is afterwards informed, that if he will lodge
a petition to the minister and kirk-session, it will be laid before the
session for their consideration; but instead of this, he gives the re-
spondent another petition, addressed to the heritors and kirk-ses-
sion, which the respondent, not being the clerk of the heritors, de-
clined to receive. It is of importance to ascertain the proper capa-
city in which the respondent acted. He is designed simply session-
clerk, and I have no idea that it follows that the session-clerk is eo
ipso clerk of the meetings of heritors and kirk-session, merely be-
cause his salary may be paid out of the poor’s funds. I am not
aware that the heritors and kirk-session, acting jointly, and not be-
ing a permanent body or court, like the kirk-session, have any offi-
cial clerk; but I rather suppose, that each meeting chooses its
clerk pro hac vice, and although the session-clerk may be generally
taken, this does not constitute him permanent clerk to the body.
It is therefore clear, that the respondent had no power to comply
with the demand made in the letter of 28th January 1833, that be
should call a meeting of the heritors and kirk-session, for he bad no
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right to do so. He was not their clerk ; and even if he had been so, 29 Nov. 1834.
be was most certainly not the convener of that body. Then ‘=’
comes the letter of 5th September 1833, addressed by Mr Tosh, on faemo
behalf of the minister of the parish, to the complainer’s agents, and —
wuying, that if he will lodge his application with the session-clerk, g::r':’“ of
it will be laid before the members of the session for their conside-
ntion. Now, if the complainer was not satisfied with this, but
wished to bring his application before the heritors also, his course
was clearly to have applied to the minister, who alone has power,
by statute, to convene meetings of the heritors and kirk-session,
requiring him to summon such a meeting from the pulpit, for the
purpose of taking his application into consideration.
I therefore do not think that it was eompetent for him to proceed
inthe way in which he did, and still less to bring this session-clerk
atonce by petition and complaint before this Court, without apply-
ing first to the inferior court of which he was clerk, and asking re-
dress from them for the official malversation of their officer. Thereis
only one authority quoted in support of this manner of proceeding
by summary petition and complaint in this Court, against the clerks
of inferior conrts, viz. that of Angus in 1741, reported by Lord Kil-
keman, (M. 14,976) ; and when I look at that report, and find the
very significant note of interrogation by Kilkerran in the rubric of
the decision, and that no objection was taken there to the compe-
tency, I cannot think that that decision affords much sanction to
~ such a proceeding as this.
The Court, accordingly, dismissed the petition and complaint.  Judgment,

Lord Ordinary, Moncreiff. Act. Maitland. Alt. S. More. Machenzie §
Macferlane, and Wm. Pollock, 8,S.C. Agents. T. Clerk.

U.
———
FIRST DIVISION.
No. XVIIL. 2d December 1834.
EARL or DUNMORE
against

WALTER DICKSON, W. 8. ComM0oN AGENT IN THE RANK~
ING oF HamRis.

Raxxing aND SALE.—StaT. 54. Gro. IIL c. 187, § 6.—The ’
F2
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Earl of Dun-
more v. Dick-
son.
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Court cannot authorise consignation of the price of subjects purchased
in a ranking and sale in any other bank than one of those express
ly mentioned in the above statute.

THE estate of Harris having been exposed to judicial sale, the Earl
of Dunmore became the purchaser, at the price of about L.60,000,
and lodged a bond of caution for the price, and for implement of
the obligations incumbent on him by the articles of roup, and a de-
cree of sale was afterwards pronounced in his favour. The rank-
ing not having been sufficiently far advanced to admit of payment
being received, and some defects having been discovered in the
title-deeds, Lord Dunmore, who had made arrangements for pay-
ment of the price, and was anxious to get his cautioners relieved,
and the bond of caution delivered up, consigned in the Commercial
Bank of Scotland the full price, with interest ; and he presenteds
petition to the Court, narrating the purchase, and the consignation
in the Commercial Bank, where he was in the custom of transact-
ing business ; and farther, stating, that if the Court thought proper
to name any other bank, and, in particular, either the Bank of Scot-
land, the Royal Bank, or the British Linen Company, mentioned
in the act 54. Geo. III c. 137, § 6, for ordinary consignations i
judicial sales, where no difficulties as to the purchaser’s title occur,
and where he has no right of afterwards objecting to the uplifting
and application. of the price so consigned, he had no objections to
the money being transferred to such other bank. The petition
prayed the Court ¢ to approve of the consignation, and to exoner
¢ and discharge the petitioner and Lis cautioners of the said prices,
¢ and grant warrant to, and authorise or ordain the Clerks of Court
¢ to.deliver up the bond of caution,” &e.

Answers were given in to this petition for Walter chkson,
writer to the signet, common agent in the ranking, referring to the
54. Geo. III. c. 137, the 6th section of which provides, ¢ tlmt in
¢ every case of a sale under the authority of the Court of Session, it
¢ shall be lawful to the purchaser, at every term of Whitsunday or
¢ Martinmas subsequent to the term of payment of the price, to
¢ lodge the price, with the interest due upon it, in the Royal Bank
¢ or Bank of Scotland, or the Bank of the British Linen Company,
¢ at such interest as could be procured for it; by doing which, and
¢ by giving notice thereof to the agent who carried on the sale, he
¢ ghall be discharged of said price’ The offer to consign in the
Commercial Bank was not in terms of the Act of Parliament, not
being one of the banks therein mentioned. There was therefore no
consignation, in terms of the statute, to entitle the petitioner to be
discharged of the price. If the petitioner availed himself of the pri-
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vilege of the statute, he was bound to follow out the conditions on 2 Dec. 1834
which that privilege was granted; but the Court could not ap-
prove of a consignation not made in terms of the statute. mor: "’f II))?:I;-

son.
The Court were unanimously of opinion, that they had no power Judgment.
to sanction consignation in any other bank than one of those ex-
pressly mentioned in the statute, and therefore they refused the
petition. ‘

For Petitioner, Sol.- Gen. ( Skene,) Tait. Tait § Young, W. S. Agents. For
Respondent, Ad. Anderson. Walter Dickson, W. S. Agent. S. Clerk.

T.
FIRST DIVISION.
No. XVIII. - 4th December 1834.
Mgrs E. MILLER axp HUSBAND
against
FARQUHARSON.

Wait.—BiLL or ExcEaNGE.—A document, whereby the debtors
acknowledged the receipt of a certain sum of money, and obliged
themselves to pay interest at the rate of 5 per cent. per annum, and
to ¢ repay the principal at any time on getting siz months’ notice,’
held not to be a promissory-note, but an ordinary obligation of debt,

j on which action was competent, although unstamped.

; Tae pursuers, as representatives of the late Margaret Miller, in

vhose favour the following obligation had been granted, on her ad-
nncing to the parties, (as alleged by the pursuers,) the sum of L. 80
sterling, brought an action against the defender, Mr Farquharson,
e of the parties who had signed the obligation, (the others having
fied or become insolvent,) for payment of the contents. ¢ Paisley,
‘d4th November 1813. We hereby acknowledge to have received
‘from Margaret Miller L.80 sterling, for which we pay her in-
‘ terest, at the rate of 5 per cent. per annum; and we oblige our-
‘selves to repay the principal at any time, on getting six months’
‘nmotice. (Signed) D. & J. THomPsoN, Rosr Farguuarson,
‘ Wi Angus.’

In defence it was inter alia pleaded—That the obligation founded
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on, being a simple promise to pay a certain sum, so many months
after demand, although not conceived in terms precisely similar
to those usually employed in a promissory-note, was traly of the
nature of such a doquet, and not having been stamped, it was not
actionable, and could not bear faith in judgment; Alexander s
Alexander, 26th Feb. 1830; Mackintosh v. Stewart, 13th May
1830; Price’s Representatives v. Smith’s Executors, 28th Feb.
1833.

It was answered—That the doquet in question was entirely
different from those which had been held to be bills or promis-
sory-notes in the cases referred to. When compared with the
forms of moveable or personal bonds in Dallas and in the Juridical
Styles, the doguet foundéd on is as similar to the forms there pre-
scribed, as it was possible to expect in an obligation written bya
party unacquainted with legal technicalities. It acknowledges, in
the usual terms, the receipt of the money lent, and then, in orderto
shew the intention of the parties, that the loan was not to be of 2
temporary nature, (as in cases where bills or promissory-notes are
granted,) but to lie for some time in the hands of the borrower, the
parties bind themselves to pay interest to the lender, ¢ at the rate
¢ of 5 per cent. per annum,’ thereby clearly shewing that this was
the purpose of the loan. In this particular the doquet in question
is similar to one of the obligations (that for L.400) which, in the
case of Alexander . Alexander, referred to by the defender, was
held by the Court not to be in re mercatoria, but an improbatire
bond.

Again, the obligation ¢ to repay the principal sum at any time,
¢ on getting six months’ notice,’ so far from being similar or ana-
logous to the terms usually employed in promissory-notes or bills
of exchange, is essentially different therefrom. In these the obli-
gation is to pay the amount on a particular day, or so many days
after date, or so many days after sight; but a condition to pay s
many months after notice was never before inserted in -documents
strictly in re mercatoria, and is substantially the same as the condi-
tion of premonition generally inserted in bonds for borrowed money,
whereby it is agreed, that failing the sum advanced being repaid
within a specified time (generally three months instead of six, &
here provided) after the demand, or notice of payment being reqai-
red, is duly intimated, the party in right of the debt shall be en-
titled to follow up legal measures for enforcing payment.

The Lord Ordinary assoilzied the defender from the whole cot-
clusions of the libel, and decerned.
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Note.—¢ The document in question is a simple aud uncondi-

‘ tional promise to pay a certain sum at a given period, that is, six
‘months after notice of demand. The words are perhaps not
‘ strictly synonymous with those usually employed in a promissory-
‘mote, but substantially their purport is the same." The obligation
‘is materially different from one of those in Pirie’s case founded
‘ upon by the pursuer, where the party acknowledged receipt of the
‘sum, and promised not to pay but to account for it, a condition
¢ inconsistent with the nature of a promissory-note. If the present
¢ document were to be held merely as an agreement, an easy way

“would be afforded for evading the stamp-laws, with regard to notes
‘and bills.’

The pursuer reclaimed ; and at the advising t.he'Court were un-
animously of opinion, that the obligation in question was not of the
mtare of a promissory-note, and was conceived in different terms from
those in the cases referred to by the defender. Altliough not in the
wual and technical phraseology, (which was not to be expeeted in
the case of persens unacquainted with legal forms,) the terms ap«
peared to be substantially the same as thdse made use of 'in ordi-
very bonds for horrowed money. The Lord President observed—
That in such questions, no deeision in any one case could form a
eertain precedent for another, each case necessarily depending upon
its own circumstances, and the particular tetms made use of.

4 Dec. 1884,

Miller and
Husband v.
Farquharson.

Opinion of
Court.

The Court therefore altered the interlocutor of the Liord Ordi- Judgment.

nary, found that the doquet founded on was not of the nature of

3 promissory-note, and remitted to the Lord Ordinary to proceed
according.

Lord Corehouse, Ordinary. Act. Sol-Gen. (Shene,) Neaves. Jokn Richard-
swn, W.8. Agent. Alt, 4. M‘Nall, Alex. Nairne, Agent, D. Clerk,

C.

FIRST DIVISION.
No. XIX. ' 5th December 1834.
CAMPBELL MACINTOSH
against
WILLIAM MACPHERSON.

JURIBDICTION. == STAT. 9. GEO. IV. ¢. 68, § 26.~The Court of
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5 Dec. 1834,  Session have no power to review any judgment pronounced by Jus-

-~

Macintosh v.
Macpherson.

tices of Peace, Magistrates, Quarter-Session, or Sheriff, in any pro-
ceeding under the above statute.

THE statute 9. Geo. IV. c. 58, regulates the granting of certifi-
cates by Justices of the Peace and Magistrates, authorising persons
to keep common inns, alehouses and victualling houses in Scotland,
where ale, beer, spirits, wine and other exciseable liquors, may be
sold by retail. After pointing out the manner in which application
for licences, either to the Magistrates or the Justices, it provides,
(§ 14,) that if any Justice of the Peace, or proprietor, or occupier of
any house, in respect whereof any such certificate shall be applied
for, shall be dissatisfied with any proceeding of any Justice or Ma-
gistrate, either in granting or in refusing a licence, he may appeal
to the next Quarter-Sessions of the Peace for the county. Sect. 16.
of the act provides, That if any clerk of the peace or town-clerk
respectively shall knowingly and wilfully issue or deliver any such
certificate as aforesaid, contrary to the deliverance in such book or
register, or to any person not duly authorised to receive the same
by the Justices or Magistrates assembled at such general or distriet
meeting, or if any such clerk shall knowingly and wilfully insert
any untrue date in any such certificate, or shall refuse to deliver
such certificate to any person duly authorised as aforesaid to receive
the same, every such clerk shall, for every such offence, forfeit the
sum of L.20, to be recovered by any person who will prosecute
for the same before the Sheriff of the county, during the period of
one year for which such certificate appears to have been granted,
or ought to have been granted, or within six months after the ex-
piry of the said period.

Sect. 26. declares, That no process of review, by any superior
court, of the judgments pronounced under this act by such Justices
of the Peace, Quarter-Sessions, or Sheriffs, shall be competent,
either by advocation, suspension, reduction, or otherwise.

Macpherson, who had for several years been a licensed inn-
keeper in Inverness, having changed his residence to a different
part of the town from where he formerly resided, applied to the
Magistrates of Inverness, in terms of the above statute, for a re-
newal of his licence applicable to his new residence. The Ma-
gistrates refused the application. Macpherson entered an appeal
to the next Quarter-Sessions of Peace for the county of Inverness,
who sustained the appeal, ¢ recal the decision complained of ; find
¢ the appellant entitled to the renewal of his certificate claimed by
¢ him, and they direct the town-clerk to issue such certificate t0
¢ him in the usual form, in terms of law.’
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Macpherson then produced an extract of this judgment to the 5 Dec. 1834,
advocator, town-clerk of Inverness, and required of him a certifi- Modod
ate in terms thereof. This being refused, he presented a petition M::Pl;lm"::
to the Sheriff, narrating the proceedings, and concluding that the
defender should be decerned and ordained to issue the necessary
eertificate, that the pursuer might obtain a renewal of his licence,
and to decern against him for the penalty of L. 20, in terms of the
16th section of the statute, for baving refused to grant the certifi-
cate as required by the act.

In answer to this petition the defender stated, that he had trans-
mitted to the Excise a list of the persons to whom the Magistrates
had granted certificates, which was all the statute required him to
do; that he was not responsible for the Magistrates having re-
fused a certificate to the pursuer; and that, as within burghs the
Magistrates were the proper judges to whom certificates were to be
granted, the Quarter-Sessions had no power to review their judg-
ment refusing a certificate. And even if the Quarter-Sessions had
the right of review, they could do no more than sustain the appeal
and remit to the Magistrates, who alone had power to grant the
certificate. They had no power to direct the defender, as clerk of
the Magistrates, to issue the certificates, and therefore the defender
bas not incurred the penalty in the statute ; but as the action con-
claded not only for the penalty, but for the delivery of the certifi-
ate, which was not sanctioned by the clause in the statute libelled
on, the action was not competent under the statute.

The Sheriff repelled the objection to the competency of the ac-
tion, and found, ¢ that the defender, in his official capacity, is
‘bound, by the final judgment of the Quarter-Sessions, to issue in
¢ the petitioner’s favour the certificate thereby directed to be granted
¢to him, in the same manner that he would have been bound to do
*if he had been so authorised by the Magistrates of Inverness; and
¢ therefore ordains the defender forthwith to issue and deliver the
‘ sid certificate to the pursuer in the usual form and manner, and
¢ for the purpose mentioned in the petition, and decerns accordingly :
‘Finds, That the defender, by knowingly and wilfully refusing to-
‘grant the said certificate, when required by the petitioner, has in-
‘eurred the statutory pendlty of L.20 sterling, and decerns against
‘him, at the complainer’s instance, for payment thereof: Finds the
‘ defender liable in expenses,’ &c.

Macintosh then presented a bill of advocation, which passed in
common form; but upon a reclaiming note from the respondent,
the Court remitted to the Lord Ordinary to refuse the bill as in-
competent, in respect of the 20th section of the above statute,
which declares, that no process of review by any superior court shall
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5 Dec. 1834 he competent, either by advocation, suspension, reduction or other-
=/ wige,
Macintosh v.

Macpherson.
ZLord Balgray, Ordinary.  For Advocator, Dean of Fac. ( Hope,) Ivory.  Wa.

Mackenzie, W. S. Agent. Alt. Sol.-Gen. ( Skene. ) George Cumming,
W. 8. Agent. D. Clerk. ”

T.
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SECOND DIVISION.
No. XX. : 5th Deoember 1834,
MURRAY
against

DONALDSON axp OTHERs.

Pusric OrricER.—STAT. 43 GEO. IIL. c. 54.— The church courts
have power to enforce their sentences against parochial schoolmasters,
by applying for warrant of ejectment to the judge ordinary of th
bounds, independent of the statute 43 Geo. I11. ; and a presbyterywas

JSound entitled to depose a schoolmaster summarily, as it appeared
Jrom their records that he had refused to subscribe the formula of
the church, bezn_q reqularly called upon to do so at their meelmg

THE pursuer, Murray, became auxiliary parochial schoolmaster at
Tail, in the parish of Canobie, in 1811, and whs.examined as sach
by a committee of the presbytery, whose report was approved of on
the 5th November of that year. On the 5th March 1833, Mr
Donaldson, the minister of the parish of Canobie, presented’a.peti-
tion and complaint to the presbytery of Langholm against Mr Mur-
ray, bearing that he was not only totally unfit for teaching the school,
but, inter alia, that he had not signed the formula, nor taken the
usual oaths to Government, and that he was.not, as required by law,
a member of the established church of Scotland.

The petition was served upon Mr Murthy, who attended, in con-
sequence, a meeting of the presbytery at Langholm, on the 19th
March 1833, when the following proceedings took place, as re-
corded in the minutes of presbytery:

¢ At Langholm, 19th March 1838. The which day the presby-
¢ tery of Langholm being met and constituted, sederant, Mr W. B.
¢ Shaw, moderator, Messrs Donaldson, R. Shaw and Barton, clerk
¢p.t. After the minutes of last sederunt had been read, the clerk
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‘reported, that, according to the appointment of the presbytery, 5 Dec. 1834.

‘he had issued warrant of citation to John Dalgleish, presbytery
¢ officer, to be served on William Murray, teacher of the auxiliary
¢school at Tail, in the parish of Canobie, to attend the present
¢ meeting, and that the officer had returned an execution, of date
¢ the 6th instant, bearing, that he had delivered to the said William
¢ Murray, personally, a full dounble of an order by the said presby-
¢ tery, on the complaint and petition of the Reverend James Do-
¢ paldson, minister of said parish, ordaining him to appear here to-
« day, to answer to the said complaint, conform to execution pro-
¢ duced; and the said William Murray having been called in, and
¢ baving compeared, and heard the complaint against him read over,
¢ declares, that he did appear before the presbytery of Langholm,
¢ and was examined by them twenty-two years ago, but that he was
¢ not required to sign the formula, or take the oaths to Government,
¢ and that he was then, as he still is, 2 member of the Secession
¢ church. Being farther interrogated, whether he. be willing to
¢ take the oaths to Government, declares, he is ready to do so, but
¢ positively refuses to subscribe the formula of the established church.
¢ The above declaration having been read over to him, he admits
¢ that it is correct; but on being requested to affix his signature to
¢it, refuses to do so. Whereupon the said William Murray was
‘removed, and the presbytery having considered the complaint
¢ against him, and his declaration, find that there are good and suf-
¢ ficient grounds, in conformity with the laws and practice of the
¢ church, to deprive him of the office of schoolmaster at Tail, and
¢ depose him from eaid situation: And they farther did, and hereby
¢ do declare the situation of schoolmaster at Tail vacant from this
Sdate. The said William Murray being again called in, and the
¢ above sentence of the said presbytery being read over to him, he
¢ protested, and appealed to the synod of Dumfries, and took in-
‘struments in the clerk’s hands. The meeting was closed with
¢ prayer.’

Mr Donaldson thereafter presented a petition to the Sheriff of
Dumfriesshire, proceeding upon the sentence of the presbytery, and
obtained from him a summary warrant of ejectment, on the 21st
June 1833, in terms of the statute 48 Geo. III. c. 54.

Murray then raised the present action of reduction and damages
against Mr Donaldson, and the other members of the presbytery
of Langholm, to reduce the sentence of the presbytery, and warrant
of the Sheriff following thereon, on the grounds, 1st, That it was
only competent for the presbytery to try and depose him, in terms
of the 21st section of the statute 48 Geo. 1IL c. 54; and, 2d, That

Murray v. Do-
naldson and
Others.
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the proceedings of the presbytery and of Mr Donaldson were irre-
gular, and in violation of the provisions of that act, in respect that
no libel had been served on the pursuer, and that the presbytery
had neglected to take any competent proof of the alleged offence
or ground of complaint.

The defenders maintained, that as the records of presbytery (of
which no reduction-improbation was raised,) shewed that the pur-
suer had refused to subscribe the formula and standards of the esta-
blished church, as required by the acts 1690, c. 17, and 1706,
€. 6, the presbytery was entitled to proceed summarily to depose
him, in terms of the statute 43 Geo. 11I. ¢. 54.

The Lord Ordinary sustained the defences by the following in-
terlocutor and note: ¢ The Lord Ordinary baving resumed con-
¢ sideration of the record and whole process, sustains the defences,
¢ assoilzies the defenders from the whole conclusions of the action,
¢ and decerns.’ .

Note.—¢ The Lord Ordinary thinks there are difficulties in this
¢ case; and has such an impression of its importance as a precedent,
¢ that he was inclined to report it to the Court, upon cases, without
¢ a judgment. Both parties, however, are in a situation which made
¢ him anxious to avoid any unnecessary expense and delay; and as
¢ the facts are fully stated in the record, and the points of law arise
¢ chiefly on a reference to a few earlier cases of an analogous na-
¢ ture, he has thought it better to give a decision on the merits,
¢ with such explanation of his views as may be necessary.

¢ The pursuer objected to the jurisdiction of the presbytery ge-
¢ nerally, on the ground that he was not a proper parochial school-
~ master, but a teacher supported by the voluntary contributions of
¢ individuals. The Lord Ordinary, however, had no difficulty in
¢ repelling this plea, on the grounds stated on the record; and the
¢ pursuer, indeed, appeared to have but little confidence in it, when
¢ he agreed to take the Lord Ordinary’s judgment on the evidence
¢ in process, rather than engage in any further proof of his allega-
¢ tions. On that evidence the Lord Ordinary had no hesitation in
¢ repelling this objection.

¢ On the merits, the pursuer admitted that there was a sufficient
¢ complaint and citation. His objections were chiefly, that the act
¢ 1803 had superseded the original powers of the church courts, in
¢ all things touching the deposition of schoolmasters, and that the
¢ proceedings in this case were not conformable to that act, 152, Be-
¢ cause the charge against him was not one of those for which the
¢ presbytery was entitled to give a final sentence of deprivation
¢ under the statute; 2d, Because he had not been served with a
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‘libel; and, 3d, Because his alleged confession was not subscribed 5 Dec. 1834.

*by him on the record. T
¢ Itis only on the two last grounds that the Lord Ordinary thinks }ory v-

‘ there is any difficulty. He apprehends it to be clear, that no part and Others.
‘of the original powers of the church courts over schoolmasters is .
‘taken away by the act 1803, except where the exercise of such
¢ powers is inconsistent with its special provisions; and its general
‘tendency is undoubtedly rather to increase than to abridge the
‘powers of the presbytery, lst, By making its judgments final;
‘and, 2dly, By extending its jurisdiction to cases to which its com-
¢ petency had been previously questioned.

¢ He thinks it equally clear, that its final jurisdiction, even for
¢ purposes of deprivation, cannot possibly be limited to the three
¢ special cases mentioned in section 21. of the act 1803, viz. ne-
¢ glect of official duty, immorality generally, and cruel or improper
¢ treatment of the scholars. These the Lord Ordinary conceives are
¢ specified in the statute, merely because, not being offences (or dis-
¢ qualifications) of a proper ecclesiastical nature, it had been dispu-
‘ted whether they fell at common law under the cognisance of - an
¢ ecclesiastical tribunal. But it never could be doubted that a re-
¢ gular parish schoolmaster was bound to be in communion with the
¢ established church, and that the presbytery of the bounds bhad
¢ power to enforce this qualification ; while the doctrine of the pur-
¢ suer seemed to lead to this absurdity, either that such a school-
¢ master might continue in office, (since the Act 1803,) though he
¢ openly celebrated mass in his schoolroom every Sunday, or that
¢ the sentence of the presbytery depriving him, on proof of such an
¢ offence, was still liable to appeal to the Synod and General As-
¢ sembly, though this is not the remedy to which the pursuer has
¢ thought fit to resort. On these grounds the Lord Ordinary has
¢ no doubt that the judgment of the presbytery is unassailable. -

¢ The case is different as to the want of a libel, and also as to the
¢ confession or admission of the party not being authenticated by
¢ his subscription on the record. Effect was given apparently to
¢ both these objections in the case of Ross; and the attempt of the
¢ defenders to distinguish this from Roes’s case as to the last parti-
¢ cular, on the ground that the record here bears, that the pursuer
¢ was required to subscribe his declaration, and refused, while no
¢ such requisition appears in Ross’s case, seems to the Lord Ordi-
¢ nary to detract but little from the weight of the precedent, as such
¢ refusal might even be construed into a virtual retractation of the
¢ verbal confession previously made.

¢ But the view upon which he got over both objections is this:
¢ He has no doubt (as already stated) that all parish schoolmasters
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¢ must be in communion with the established church, and are, con-
¢ sequently, at all times liable to have their adherence to that church
¢ tested, by having the formula appointed by the Act of Assembly
¢ 1694, and recognised in the act 1803, as well as many earlier
¢ acts, presented to them for signature. Now, the record in this
¢ case bears, that the pursuer positively refused to sign that formula;
¢ and the Lord Ordinary holds, that the sentence of deposition must
¢ be considered as proceeding on that refusal. He conceives, too,
¢ that this was a valid ground of deposition, and that, if it was the
¢ ground, there was no occasion either for a libel, or any signatare
¢ to a supposed confession.

¢ 1st, There was no occasion for a libel, for the charge was not
¢ of any anterior or extrinsic act, but of non-compliance with a law-
¢ ful requisition made by the presbytery in its own presence,—the
¢ wilful withholding, or obstruction as it were, of an actus legitimus,
¢ which it was at all times entitled to require, and which, in its own
¢ nature, admitted neither of previous charge or subsequent probe-
¢ tion.

¢ 2d, In the same way, and for the same reasons, there was no
¢ occasion for the party subscribing his declaration. According to
¢ the Lord Ordinary’s view of the matter, the sentence did not pro-
¢ ceed, or at least did not depend for its validity on his admission,
¢ that he was a member of the Secession church, but on the fact of
¢ his having refused coram judice to exhibit the only test which the
¢ law admits of his adherence to the church of the establishment,
¢ viz. by signing the formula when required by the presbytery, to
¢ whose superintendence he was undeniably subject, and who, by
¢ an Act of Assembly, so late as 1800, are not only empowered, but
¢ required to exact such signatures from all schoolmasters within
¢ their bounds.

¢ In the case of Ross, the fact charged was an antecedent and
¢ extraneous fact, relating to the fraudulent exhibition of false cer-
¢ tificates of attendance at the University, and might therefore
¢ justly be held to form the fit subject of a regular libel; and, if
¢ established by confession, to make it necessary that the confession
¢ ghould be authenticated on the record, by the signature of the
¢ party accused. But the refusal to subscribe the formula was an
¢ occurrence, er res gesta intra meenia of the presbytery itself, and
¢ of which the only legitimate and conclusive evidence was the re-
¢ cord, in which the whole proceedings of the meeting were authen-
¢ tically entered. The truth of this record could only be impeached
¢ by a reduction-improbation, which is not the form of the present
¢ action; and the summons, in point of fact, does not'allege that, in
¢ this particalar, the record was at variance with the truth.
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‘ The Lord Ordinary thinks, therefore, that both these objec- 5 Dec. 1834.
¢tons are excluded, and that though more precision might have ‘“w~~~’
‘been desirable in the whole course of the procedure, there is truly gmm
“10 ground for holding, either that the presbytery have transgress- and Others.
‘ed the forms required by the statute, or so exceeded the juris-

‘diction it confers, as to subject their judgment in any respect.toa
‘teview, from which it is otherwise, and for the best reasons, ex-
‘mtnd.’

The pursuer reclaimed, but the Court unanimously adhered. Judgment.

The Lord Justice-Clerk.—On all the preliminary points raised on opision of
the constraction of the statate 43. Geo. I11, 1 do not entertain the Court.
sightest doubt of the soundness of all the principles laid down in
e note of the Lord Ordinary. I am clear that the defender, Mr
Denaldeon, had a right to bring the matter contained in his petition
md complaint before the presbytery; and it is apparent on the face
« the proceedings before them, that the pursuer at that time re-
fised to subscribe the formula. Nay more, he still does so, for
there is no offer made on his part in the record, or even now at the
bar, to qualify, by subseribing the formula, and declaring himself a
member of the established church. Therefore, there can be no
doubt that he is utterly unqualified to hold the situation of a parochial
schoolmaster in any parish in Scotland. I am also of opinion, that
the statute of Geo. I1I. is confirmatory of the common law, and in
1o way derogates from the jurisdiction of the presbytery over school-
masters under the former acts of Parliament and of the church. I
think, therefore, that the proceedings of the presbytery were right.
They might have been reviewed by the church courts, if the pur-
suer had thought fit to bring them before those tribunals. The
only question that remains, therefore, is, whether the subsequent
proceedings of the defenders, in applying for a summary warrant of
ejection from the Sheriff, under the statute of Geo. 111, were re-
gular. Now, it certainly appears that the application to the She-
riff was made in terms of the statute of 43. Geo. III; at least re- .
ference is made to that statute in its prayer, although the previous
proceedings had been at common law, or under the older statutes;
bat the question here is, whether the presbytery were not entitled
to make this application at common law, in order to get the war-
rant of the judge.ordinary to enforce the sentence of the presby-
tery, the pursuer not having taken the proper steps to get that sen-
tence reviewed by the church courts? I think, that, on this footing,
the application to the presbytery was competent, and that it is not
vitiated by the unnecessary reference to the statute 43. Geo. IIL in
te prayer of the petition.
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5 Dec. 1834  Lord Glenlee entirely concurred.

\e~~/  Lord Meadowbank.— W e can do nothing but sustain the defences
g:m.:; against this action, as it is impossible for us to decern in terms of
and Others. the conclusions of the summons, which require us to find and de-
Opinion of  ©1are, that the pursuer is entitled to resume posseseion of the school-
Court. house, and the performance of the duties of schoolmaster at Tail,

and to draw the salary and emoluments of the office. Now, how
can we do that in the face of this record of the presbytery, which
shews that the pursuer refused to subscribe the formula, and of the
admission on the record, and now at the bar, that he still refuses to
do so, and that he does not belong to the established but to the se-
cession church? It is therefore quite out of the question to sustain
the conclusions of this action. The pursuer cannot be entitled to
the character of a parish schoolmaster, so long as he declines to sub-
scribe the formula, and to comply with all the tests imposed legally
by the church courts. In the second place, I agree with your
Lordship, that the statute of Geo. 1II. does not derogate from the
powers of presbyteries under the old law to depose schoolmasters
on such a ground as this, and to get. their decrees enforced by ap-
plying to the judge ordinary of the bounds.

Lord Medwyn.—If I thought this action well founded on the
merits, and that the decree of the presbytery, and warrant of the
Sheriff proceeding upon it, were irregular and informal, I should
have no difficulty, from the terms of the conclusions of the sum-
mons, We could not, indeed, decern de plano in terms of the de-
claratory conclusion, finding that the pursuer was entitled to the
office of schoolmaster ; but if the decree of the presbytery, deposing
him therefrom, were irregular, we might remit to them either to
proceed by a libel against him, or to tender him the formula in due
form, and to ascertain, by competent evidence, whether he refuses
to take it. My difficulty in the case was this: As this does not fall
within any of the three cases mentioned in the act of Geo. IIl;
whether the church courts have power at common law, independent
of this statute, to depose a schoolmaster, and to enforce their sen-
tence, by applying to the judge ordinary for a warrant of ejectment.
Upon looking into the appeal case in the question with the school-
master of Bothwell, I am satisfied that they have this power; that
that act did not introduce it, but only, in the three specified cases,
made the judgment of the presbytery final, not reviewable by any
court, civil ar ecclesiastical; and in like manner, the warrant of
ejectment authorised by the statute, was not introduced by that
act as a new mode of enforcing such decrees, but only with the
new quality of being final, and not subject to review. Now,as
the ejectment in this case was not issued to enforce sentence in any
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of the three cases specified in the statute of Geo. III, I think that 5 Dec. 1834.
 might be reviewed in the civil court, if it had been disconform to _‘\=~=’
is warrant, or unduly followed out, just as the sentence itself might lg:,';:,’i;'n
hwre been reviewed by the higher church courts, if he had chosen and Others.
wappeal to the synod. But being satisfied that the church courts o ;o "cr
my depose a schoolmaster, and enforce their sentence against him Court.
by applying for the warrant of the judge ordinary, independent of
the statute of Geo. 1II, I have no farther difficulty in the case, as
Isee nothing irregular in the proceedings, and my opinion does
wt differ materially from that of your Lordship and Lord Glenlee.

Lud Ordinary, Jeffrey. Act. Sol.-Gen. (Skene,) and Dick.  Alt. Dean of Fac.
[ Hops,) and Whigham. Jas. Peddie and D. Whigham, Agents.
U.

SECOND DIVISION.

No. XXL 6th December 1834.

THE FRIENDLY HIGHLAND SOCIETY OF CAITH-
NESS, axp ALEXANDER SINGLAIR, THEIR MANAGER,
against
MILLER.

Sociery.—MuTuaL CoNTRACT.—A friendly society being constituted
on the principle of giving a fizred annuity to the widows of members
contributing for a certain number of years, with power to increase
the rates of contribution, in case of need, payable by the members, is
nof entitled, by an after regulation and change of their laws, to di-
minish the annuities of widows, whose claims are already vested, by
the predecease of their husbands, under the former rate.

Tue Friendly Highland Society of Caithness was instituted in 1821,
and by the original articles of its constitution it was provided, that
the widow of every member should receive an annuity of L.10,
payable quarterly, to continue duoring her widowhood, in considera-
tion of a certain sum of entry money, and a quarterly contribution
of five shillings from each ordinary member, which was required to
be paid for seven years before any benefit could be drawn from the
funds. It was also provided, that.in case the funds should prove
iosufficient, at the end of seven years, to meet the demands due.by

VoL X. G
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6 Dec. 1834. the society, the deficiency should be made up by additional contri-
- butions, to be laid upon the members. These rules and regulations
riendly . .

Highland So. Were duly confirmed by the Justices, in terms of the stat. 33. Geo.IIL

ciety of Caith- ¢, 54, The charger, Mrs Miller’s husband, became a member of

ness v. Miller. 41 e society on the 27th March 1821 ; and in 1826, the society, by
a resolution to which he was a party, agreed to extend the period
during which the quarterly contributions were to be made, before
any demand could come upon the funds of the society, from seven
to ten years, The charger’s husband died in 1826, and the quar-
terly payments having been paid by him, and by the charger, after
his death, up to December 1830, she then became entitled to rank
on the funds of the society for her annuity, as the widow of a de-
ceased member.

In 1830, the society appointed a committee to reconsider their
rules, and the rates of allowance fixed for widows and other persons
entitled to claim the benefits of the society by the original rules;
and in 1831, upon the report of this committee, they came to an

_ unanimous resolution to reduce the annuities of the widows from
L.10 to L.4, and at the same time abrogated the clause by which
members were liable to have additional contributions imposed upon
them, for the purpose of making up deficiencies. The society, st
the same time, availed themselves of the then recent statute of
10. Geo. IV. c. 56, to get these new rules sanctioned by the Justices
of Peace for the county of Caithness.

In the meantime Mrs Miller brought her claim against the so-
ciety, and, on the 6th December 1831, obtained a decree from the
Sheriff, finding her entitled to her annuity of L.10, payable quar-
terly, from and after the 29th March 1831, being the date at which
the term of ten years, from the period of her husband’s admission as
a member of the saciety, came to an end. Mrs Miller having after-
wards charged the treasurer of the society upon this decree, he pre-
sented a bill of suspension, which the Lord Ordinary (Jeffrey) re-
fused, with the following note of his opinion: ¢ If the Lord Ordi-
¢ nary had any doubt on the case, or even thought there was any
¢ gerious chance of the suspender persisting in litigation, he would
¢ have passed the bill, (caution being found,) as the speediest and
¢ safest way of establishing the right of the respondent; but net
¢ having the slightest doubt on the merits, he does not think him-
¢ self entitled to stay the lawful diligence of the respondent.’

The suspender afterwards presented a second bill of suspension
to another Lord Ordinary, which was also refused by the following
interlocutor and note: ¢ The Lord Ordinary officiating on the Bills
¢ having considered this bill, with the answers, and the former bill
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‘and answers, and the productions, refuses the bill, finds expenses 6 Dec. 1834.
‘due, and remits the account, when lodged, to the Auditor to be ‘“w~y=’
‘taxed. Fl:iendly
Highland So-
Note.—*¢ Caution was required, and no doubt found, under the ciety of Caith-
‘first bill, so that the offer of caution in this second bill makes no 2 v- Miller-
‘difference on the state of the case. But though the argument for
‘the complainer i8 certainly very able, the present Lord Ordinary
‘30 entirely concurs with the former (Lord Jeffrey,) that he does
‘not think that he would be justified in involving this charger in a
¢ protracted litigation for her annuities, by passing the bill. The
‘short state of the point is, that there appears to be nothing in the
‘statutes, and certainly there is no principle at common law, to
‘warrant the conclusion, that the power given to the societies to
‘make new rules, and to alter the rates of contribution or payments,
‘was intended to enable them to take away or diminish the pre-
‘viously vested interests of persons not members of the society, but
‘ creditors, whose interests had already emerged by the death of the
‘contributors. It may be true that the representatives, or widows
‘of eontributors, may be affected by the new rules; but the ques-
‘tion is, Can this apply to the case of a widow whose husband died
‘ before the new rules were even framed, that is, who died under
‘ the old system, and by his death gave a vested right according to
‘it? This is very satisfactorily argued in the answers. And, in
¢ addition to the conclusive differences in the situation, which are
¢ there pointed out, it may be observed, that when the existing mem-
‘ bers deliberate on the expediency of particular alterations, each
s of them, being still alive, has his own chance of advantage or re-
¢ lief, as well as his risk of loss to his family, by the change. But
¢ the widow of a man, already dead, could have nothing but the
¢ certainty of loss, while, in regard to her, all the benefit is to the
¢ existing members, who, without her intervention, make the rule
¢ against her.
¢ The rule about arbitration must evidently go with the principle
¢ applicable to the other point.’

The suspenders reclaimed, and pleaded—That by the terms of the Suspenders’
statate 33. Geo. I1I. c. 54, as afterwards explained and enlarged Fleas.
by the consolidating act of 10. Geo. IV. c. 56, all friendly societies
which availed themselves of the provisions of these statutes were
entitled, from time to time, to alter and amend their rules, and that
such new regulations, when approved of by the requisite majority
of the society, and confirmed by the Justices, in terms of the sta-
tate, are declared, (stat. 10. Geo. IV. § 8) ¢ shall be binding on
¢ the several members and officers of such society, and the several
G2
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6 Dec. 1834. ¢ contributors thereto, and their representatives.” Now the charger
\e~~=’ s, in terms of the statute, the representative of a deceased contri-
f;i';:ﬂzd go. butor, and it is only in that character that she can make any claim
ciety of Caith- against the society. Her proper debtor is the society, and not the
ness 0. Miller. ;1 dividual members thereof; and her only claim is against the sociat
Suspenders’ funds, which are likewise liable to all other claims which may
Fleas. emerge in consequence of the death or illness of other members;
but the claim now made, if sustained to the full extent, will have
the effect of carrying off an undue proportion of the common fund,

to the exclusion of other claims which are equally well founded.
In the second place, the charger was bound to submit her claim
to arbitration, in terms of the statute 10, Geo. IV, the society ha-
ving, by their new regulations, adopted the alternative permitted

by the statute, of having all demands made upon it settled in that

way.
Charger's The charger answered—That this was a simple contract of me-
Plesa. tual assurance, and that the claim of the charger, as a creditor of

the society, was vested, by the predecease of her husband, before the
new rules and regulations were adopted. The statute 10. Geo. 1V,
being posterior to the emergence of her claim, could not affect it;
but even though it did, the clause founded on by the suspender has
no application to the present case, as it relates only to existing mem-
bers or contributors, and their representatives ; whereas the charger,
a widow of a previously deceased member, does not claim at all in
the character of a member of the society, or as the representative
of any member, but as a creditor on the funds. Accordingly, the
statute contemplates all widows of deceased members in that light
as creditors whose claims cannot be affected by any after regula-
tions or change in the rules of the society, nor by its dissolution;
for whilst it provides, (sect. 26,) that all the existing members,
whether paying contributions, or receiving allowances, (as in the
case of sickness or old age,) shall have a voice in all changes of the
rules or resolutions to dissolve the society, it makes no mention of
widows of deceased members, or other persons having claims on the
society funds, plainly for the reason that the Legislature considered
them as creditors whose rights were already vested, and could in no
way be affected by any subsequent resolutions of the society.

Judgment. The Court (Lord Medwyn dissenting) adhered, and refused the

note.
Opinion of  The Lord Justice-Clerk.—On looking at both the statutes, 33
Court. Geo. IIL and 10. Geo. 1V, it is evident that the Legislature was

anxious to encourage the formation of these friendly societies, and
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to secure their interests; but there is riathijig in either of the acts 6 Der. 1834.
that can lead me to have any doubt of the prapriety of this inter- ‘===’
locutor. It appears that this Fnendly Highliod -Soclety of Caith- g’}'::{:‘,{d So-
ness was formed in 1821, with a view of availiny itself of the be- ciety of Caith-
nefits of the statute 33. Geo. IIL ; and there can be nodoubt, as it 2% % Miler
sppears from their rules, provndmg for an increase ‘to"tie rates Opmwn of
of quarterly contributions to be paid by the members, thdtat the <™
time of its formation the risk of forming an erroneous calculation:of,

the value of lives, or the accumulation of capital, was anticipated;." -

I do not think that we have any evidence that their calculations -

were erroneous, or that the society counld not have continued to af-

ford all the benefits originally contemplated, if it had flourished, by

a continued accession of new members; but that is of no conse-

quence. Itappears, I say, from theirrules, thatthey cautiously guard-

ed against the risk of insolvency, by providing, that in case of heavier

claims than were expected coming upon them, the deficiency should

be made up by levying additional contributions on the members.

They availed themselves of this right in 1826, by a resolution, to

which the husband of the charger was a party, deferring the period

at which contributors should be entitled to draw benefit from the

funds, from seven years till ten. Now, looking to the facts out of

which this question arises, it appears that the husband of this ghar-

ger contributed to the funds of the society, upon the footing of this
resolution, in 1826, down to his death in that year; and that the
remaining contributions, up to the full period of ten years from 1821,

have been paid by the charger, his widow. She had then, I con-

ceive, a vested interest in the funds of the society, under the terms

upon which these contributions were paid, and the society is bound

to fulfil its bargain. She was not a member 6f the society after the

death of her husband, but a person entitled to make a claim upon

it, in right of former contributions actually paid. Then comes the

question, whether the statute 10. Geo. IV. has made any change .
upon rights such as this, actually vested. This enactment, in the

first place, repeals and consolidates all the former acts respecting

these friendly societies ; but then the first section expressly provides,

¢ that such repeal shall not invalidate or affect any thing which has

¢ been done before the passing of this act, in pursuance of any of

¢ the said acts.” The new rates, therefore, adopted under the stat.

10. Geo. IV. could only apply to interests of a prospective nature,

and could not affect any rights of parties acquired previously, and

already vested before the statute was passed. The only other

question is that regarding the jurisdiction of the Sheriff; and this

just depends upon the other one on the merits. If the charger had

avested interest and claim, as a creditor, against the society, was she
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6 Dec. 1834. not entitled to apply to; .the Judge ordinary in order to enforce it?

o o/

Friendly
Highland So-

The previous questipii- -therefore recurs, whether any remodelling of
the society, uqdor‘dxe provisions of the 10. Geo. IV, could affect

clety of th- the rights of partles, previously acquired ; and as I am clear that it

ness v,

Opinion of
Court.

“" could not, §6 I must think that the charger is not bound by the new
obligatfou-dn the articles of the society, binding the members to
sub:n',a their claims to arbitration.

“ ord Meadowbank.—1 am decidedly of the same opinion. The

| me depends entirely on the statute 83. Geo. III, as the statute
"**. 10. Geo. IV. reserves entire every thing that had been previously

done in pursuance of any former acts; and it is impossible that the
Legislature could contemplate the manifest injustice of affecting any
rights vested before the society had placed itself under the opers-
tion of the new statute. This was just a contract of mutual insu-
rance ; and on looking at the rules of the society, under which the
husband of this charger became a contributor, 1 cannot believe that
the contributors entered into it on any other footing than on the
faith of the responsibility and solvency of each and every member,
for the benefits stipulated to be conferred. Just look at the terms
of their own resolutions, by which itis provided, that in order to
keep the capital safe, any deficiency or shortcoming in the funds,
which it was anticipated might be necessary to meet their obliga-
tions, shall be made up by additional contributions to be levied
upon the members.

Lord Medwyn.—1 cannot but feel considerable diffidence of the
opinion that I have formed on this case, seeing that it is opposed
to so much weight of authority on the other side. I may perhaps
be influenced unconsciously by my impression of the prejudicial
consequences which such a judgment as this will have on the pro-
sperity of all such societies, (in whose welfare I have at one period
of my life taken some interest); but I can only say, that I have
carefully endeavoured to divest myself of any such bias, as well &
of the prejudice I may feel against the claim of this charger, arising
from the manifest injustice, (as it appears to me,) which will be the
result of her claim being successful ; and that she will thereby be
enabled to draw an undue proportion of the funds of the society,
founded on the principle of mutual and equal benefit, to the injury
of all other widows who are equally entitled to share in them. If
indeed I could look upen the claim of this woman, as the Lord Or
dinary has done, as that of a creditor, with a vested right, against
the society as a copartnership, and against the individual members
thereof, 1 should have no hesitation in concurring in the interlocator
which he has pronounced. But I cannot look upon it at all in this
light, or that the charger has any such right. Her elaim is vested
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s doubt; but it appears to me to be only a vested right ta a fair 6 Dec. 1834
share of the society funds, in proportion to her claim, and to those N~/
of other annuitants and claimants. I cannot look upon it as any f{i';:ﬂ:,’d So-
ju crediti against the individual partners. I do not at all look up-~ ciety of Caith-
o this a8 an ordinary contract of insurance, which, like all other ™ * Mler
matracts, must be fulfilled by the company undertaking it; but as Opinion of
an agreement, by which the fund contributed was alone responsible “**™

to the members of the society, and their representatives, for their

ungities or other allowances, with a power vested in the society

of altering the rates of such allowances, so as to bring them

vithin the means of the society to supply. The charger has no
abwlute and indefeasible right to any certain sum, (if she had, of

course my difficulty would disappear,) but only to a fair share of

the finds. The terms of the contract appear to me to be such,

that, in a certain event, and under such sanction as the Legislature

mght provide, to secure that equal justice might be done to all, the
mtes of annuity might either suffer diminution, or be angmented,

weording to the state of the funds. It has been said, that the sta-

tate 10. Geo. IV. has no retrospect. I think it has, to this extent,

tat it regulates the futare rights, both of members, and the repre-

sentatives of members, of all such socicties as should avail them-

selves of its protection. The saving clause was properly introdu-

eed, to protect all previous payments made under the old law, bug

nothing more. It would have been against the professed object of

the act, to have secured, in future, higher payments to one than to

wother ; and if such had been intended, very precise words maust

have been, and might easily have been used. The original regu.

lations of this society, in 1821, reserved a power to alter the rules,
byﬂnjority of three-fourths of the members; and the act 1793,

by which they were sanctioned, gave this power independent of

aysuch ; and it is admitted, that at least one alteration was made,

by which the right of drawing any benefit from the funds of the

wciety was postponed from seven to ten years. But suppose that

the hsband had opposed this resolution, and he had been outvoted

by the requisite majority, is it not clear that he, and all claiming

throagh him, would have been bound by it, because such was the

wiution of the soeiety ? 1 think the true ground on which the

'_“W of a contributor is bound, by the new regulations of the so-

Gely, is in the words of the stataute 10. Geo. 1V, which was in-

teaded not merely for the regulation of future societies, but also for

the protection of those already existing. It declares, (sect. 8,) that

®ch new rules and regulations as the society shall make, from

Ume to time, shall be binding both on the members and officers

of such societjes, and the several contributors thereto, and ¢ their
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6 Dec. 1834 <.representatives.” Now, this term, ¢ representatives,’ appears to
ot me to apply expressly to widows and other persons havisg
Highl"fd o claims against the society, in the right of former contributors.
ciety of Caith. It has been argued, that such widows cannot be bound by the
mess 0. Miller. new rules of the society, because they are not allowed by the sta-
Opinion of  tute to have any voice in enacting them. But this argument does
Court. not weigh much with me, seeing that even in the more important
matter of dissolving the society they would have no voice, although
it appears clear that the society might dissolve itself at any time,
and leave nothing to this charger, except a claim, along with the
other annuitants, upon the funds belonging to the society at the
time of its dissolution. In short, I think the charger is a creditor
of the society, but only conditionally, to a share of a mutual fund,
8o long only as it is sufficient for the benefits promised. I am also
now of opinion, that the charger is bound by the arbitration clause,
as the decree is only till it be forfeited or withdrawn : it has been
duly withdrawn ; and the charger must apply to the society for re-
lief. Like all future applicants, she must be subject to this statu-
tory mode of settling disputes. But it is unnecessary to go into that
point. If the Court had been of my opinion, I should have pro-
posed, as the cheapest way of settling the question, to have remitted
to the judge ordinary, to investigate whether the decree had been
properly withdrawn, (for this, I admit, must be subject to the review
of the ordinary courts of justice,) or whether the funds of the so-
ciety were sufficient to allow an annuity of L.10 to widows, as
well as providing for the other purposes of the society ; and if it be
ascertained that they are insufficient, then to find that the charger
must become a claimant on the fund for a rateable annuity, along
with the other persons having right to benefit by it, and that she
must be subject to the clause respecting arbitration.

Lord Glenlee.—I am of the same opinion as your Lordship. I
think this charger had a vested right to her annuity before the new
regulations, or the statute 10. Geo. IV. came into operation ; and
I do not think that there is any thing in that statute to justify the
idea that the Legislature meant to interfere with rights acquired pre-
viously. I do not say that cases may not occur of necessity, cont-
pelling the Legislature to annul the existing contracts of parties by
its authority; but such an exercise of power as that is altogether
ultra communes regulas juris, and is certainly not to be inferred by
implication in interpreting an act of Parliament. We have here
the case of a contributor making payments to the society, under re-
gulations which gave his widow a claim to a certain aonuity of
L.10; and no change made in these regulations, or on the amount
of the annuity, until after his death, and the claim of his widow had

-~
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actually emerged, and become a proper claim of debt against the 6 Dec. 1834,

society.
Friendly
i Highland So-
Lerd Ordinary, Moncreiff. Act. Sol.-Gen. { Skene, ) and Hunler. Alt. Ruther- ciety of Caith-

Jurd and Moir, A. Swody, and Gordon & Stewart, Agents. T. Clerk,  ness v, Miller.
U.

The Court, on the same day, decided a similar action, on a bill of
sdvoeation of a judgment of the Sheriff of Caithness, between the
smme society and their treasurer, as advocators, and Helen Mac-

millan, respondent.

FIRST DIVISION.
No. XXI1. 9th December 1834.

M=rs E. THOMSON
against

Mges E. MILLER or JONES, anp Hussanb.

Passive TiTLE—ViTI0US INTROMIS810N.— A4 widow having, after
the death of her husband, continued in possession of the furniture and
machinery, and carried or business in the same house where her hus-
band resided, for the support of her family, and having given up an
inventory to the Commissaries, and paid the amount thereof in pre~
Jerable debts,—found not to have incurred a passive title by vitious
intromission, to subject her generally in the debts of her husband.

Davip THOMSON, manufacturer in Paisley, husband of the sus«
pender, died in December 1821, leaving debts to a large amount,
and little or no property. The suspender, who was left with a fa-
mily of six children, remained in the house occupied by her husband,
retaining possession of the furniture, which none of the creditors at-
tempted to attach, and endeavoured, by her own industry, to support
ber family. In April 1823, she gave up an inventory, upon oath
before the Commissary, of her husband’s personal estate, amounting
to L.96:11:11, and soon after she paid preferable debts, death-
bed and funeral expenses, rent, taxes, &c. amounting to L.96:2: 7,
leaving a balance of her husband’s estate of only 9s. 4d. There
was a small dwelling-house belonging to the deceased in Paisley,
but the suspender did not take possession of it, nor had any intro-
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9 Dec. 1834. mission regarding it. It continued to be possessed by a relative of
“\:mx"’ the deceased. Besides the above sum of preferable debts paid by
Miller o~ the suspender, she afterwards paid some other family debts due by
Jonesand  her hushand, te the amount of L.54:12: 1,

Husband. Among the debts due by the deceased was one of above L.100
to Margaret Miller, who, in 1822, applied to the suspender for pay-
ment. The suspender wrote in answer: ¢ I have a perfect recollec-
¢ tion of the promise I made you, and as soon as it is in my power
¢ 1 mean to make it good ; but until my affairs are properly arranged
¢ I cannot say when; but you may rely on my honest and sincere
¢ intention to fulfil it as soon as in my power. Your claim has been
¢ to me the cause of great uneasiness, and my heavy loss was so
¢ sudden and unlooked for, that things were thrown into great con-
¢ fusion. My trial has been a heavy one’ Again, in February
1825, the suspender’s brother-in-law wrote to Mary Miller as fol-
lows: ¢ I again write you, at Mrs Thomson’s request, to crave a
¢ little more of that indulgence which you have so long and kindly
¢ shewn her.

¢ It is now, I believe, past the time that you were promised some
¢ money, and Mrs Thomson had made arrangements accordingly;
¢ but about a month ago, by the failure of a London house, some
¢ of the manufaeturers here, with which she was a little inte-
¢ rested, had to stop payment, and in consequence some bills had
¢ to be retired by her, which fell due about ten days age. The
¢ manufaeturers, however, pay a decent composition, and every thing
¢ is again going on well; but these circumstances have taken all her
¢ ready fands: in a few weeks, however, I should suppose some-
¢ thing may be sent you. Mrs Thomson is very sorry indeed that
¢ you should be solicited to stop a little longer, but trusts you wil
¢ do so, which will greatly oblige her.’

On the death of Margaret Miller, the respondent, Mrs Jones, as
her next of kin and representative, with consent of her husband,
raised action against the suspender for payment of the above debt,
and obtained decree in absence. Ultimate diligence having been
done upon that decree, the present suspension was brought, in which
the suspender pleaded—

Suspenders  That the suspender was not liable in personal diligence for this
Pleas, debt, which was not a debt of her own, but of her late husband, to
whom she had not incurred any passive title, and is net liable in
the payment of his debts, by vitious intromission or otherwise. She
had not uplifted any debt due to her husband, nor in any respeet
intromitted with his funds and effects. Although she, with her fa-
mily, continued in possession of the furniture, in which she was not
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interrupted by any of her husband's creditors, who took no steps to 9 Dec. 1834.
attach the same, this would not infer a passive title, to make her e o
generally liable for her husband’s debts ; and having given up an in- M,ne, or
ventory of the amount of her husband’s funds, her liability must be -{‘l’::"::;
restricted to the amount of that inventory, which has been more than
exhausted by preferable debts; Scott v. Livingston, 5th Dec. 1623, 3“'9“"“ .
Durie, M. 9824 ; Bell v. Elliot, March 1686, Harcarse, M. 9860;

Stark ». Jolly, 22d Jan. 1713, M. 9830; Gemmel ». Barclay, 9th

July 1724, Edgar, M. 9330 ; Black v. Wallace and King, 26th

Jan. 1739, M. 9831; Reoch v. Cowan, 26th Feb. 1668, Stair, M.

9828 ; Wilson v. Smith, 19th June 1772, M. 9833; Gardner v.

Pearson, 28th Nov. 1810, F. C.; Gardner v. Stevenson, 26th Feb.

1830, S. & D.; Bell's Principles, 498.

Answered—The suspender hzmng intromitted with the effects of Respondents'
her husband, having retained possession of the furniture, and the ma- Fless-
chinery with which he carried on his trade as a manufacturer, and -
paid accounts due by her husband, has incurred a passive title, by
vitious intromission, to make her liable for her husband’s debts;
Ritchie ». Bower, 7th March 1795, M. 9838; Forbes v. Forbes,
12th June 1823; Cunningham and Bell v. Mackirdy, 8th Feb.
1827. ‘The suspender is farther liable, as having adopted the re-
spondent’s debt, and undertaken to pay it, by the letter written by
her, or by her authority, on the faith of which, indulgence was
granted, and the respondents and their author were induced to ab-
stain from taking other measures for enforcing payment.

The Lord Ordinary repelled the reasons of suspension, and add-
ed the following note: ¢ It is admitted by the suspender, that on
¢ the death of her husband, (1st December 1821,) she took posses-
¢ sion, not only of his whole household furniture, but also of the
¢ machinery which he had used as a manufacturer. It was not un-
“til the 2d of April 1823, that she gave up an inventory of the
¢ articles so taken possession of; and it is admitted, thatno farther
¢ steps were ever taken for completing a title. It is also admitted
¢ by the suspender, that she not only took possession of her hus-
¢ band’s moveable effects, but that she used the machinery, forming
‘ part of those effects, in the prosecution of the manufacture for-
‘ merly carried on by him; and accordingly it appears, from her
¢ letter of 20th September 1822, and from that of 21st February
¢ 1825, which she admitted at the bar to have been written by her
¢ suthority, that without any reference to the amount or situation of
¢ the effects of her deceased husband, she assigned the state of her
¢ own affairs as a reason for delaying the payment of the debt due
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9 Dec. 1834, ¢ to the charger. In these circumstances, it appears to the Lord Or-
\w=~~/ ¢ dinary, first, that the suspender has incurred the passive title of vi—

Thomson v.
Miller or
Jones and

Husband,

Judgment.

Opinion of
Court.

¢ tious intromission, by the possession, andapplication to her own use,
¢ of the moveable effects of her husband, without a title; and, second-
¢ ly, that her liability is confirmed, in regard to the debt in question,
¢ by her own letters, obviously warranting the creditor to rely upon
¢ her own personal responsibility.’

The suspender reclaimed ; and the Court unanimously altered the
interlocutor of the Lord Ordinary, suspended the letters simpliciter,
and found expenses due.

Lord Balgray did not think any thing had been done by the
suspender to infer vitious intromission. She did not take posses-
sion of the furniture and effects of her husband : she only continued
in possession of these, which were never attached by the creditors.
She could do nothing else in the circumstances of the case. Was
she immediately to leave the house, and the furniture, which the
creditors did not attach, or do any thing to interfere with her pos-
session ? There was clearly no fraud in this case, and no violent
possession or vitious intromission, while she has accounted for every
farthing of the inventory which she gave up, by the payment of
preferable debts.

Lord Gillies was of the same opinion. The Lord Ordinary had
mistaken the extent of the intromission in this case. -

The other Judges concurred.

Lord Fullerton, Ordinary. For Suspender, Dean of Fac. ( Hops,) J. J. Reid.
William Muir, 8.8.C. Agent. Alt. Sol.Gen. (Skene,) J. Anderson.  Johkn
Richardson, W. S. Agent.  D. Clerk.

T.

SECOND DIVISION.
No. XXIII. Oth December 1834.

Sir JAMES BOSWELL
against
TaE DUKE or PORTLAND anD OTHERS.

KiRK.— When a parish church is in disrepair, it is competent for meet-
ings of the heritors, convened for the purpose, to assess the heritors
generally for the expense of the necessary repairs, without applying
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to the presbytery or any other court for their sanction; and if the
proceedings of the heritors who act at those meetings, and by whose
votes the expenses are incurred, are done in good faith, and with a
Jair degree of attention to the interests of all concerned, their acts are
binding on the absent or dissentient heritors.

Tae parish church of Mauchline was in a state of great disrepair in
the years 1826 and 1827, and in the course of those years various
meetings of the heritors were held, for the purpose of considering
the propriety of repairing the old or building a new church. At
these meetings, the heritors who attended were of opinion, that it
was advisable to repair the old charch, and took plans and estimates
for that purpose.  All their proceedings were reported, from time to
time, to adjourned meetings of the heritors, specially convened for
that purpose ; and in consequence of the resolutions passed at these
meetings, large sums of money were laid out, from time to time, in
enlarging and repairing the old church, which, however, was ulti-
mately found to be insufficient to sustain the repairs, and it became
necessary to pull it down and to build a new one.

Sir James Boswell, the third heritor in amount of valued rent
in the parish, was a minor, on the eve of majority, at the time when
these operations began, and afterwards protested, at different times,
aguinst the heritors proceeding with certain repairs upon the part
of the church which had been allotted to him in the division. At
a meeting on the 14th August 1827, the heritors assessed them-
selves for the expenses of the repairs then in the course of being
expended, at the rate of 2s. sterling per pound Scots of their valued
rent; and afterwards raised an action before the Sheriff of Ayrshire
against Sir James Boswell for his share of this assessment, amount-
ing to L.61:17: 11. The Sheriff gave decree for this sum. Sir
James Boswell advocated, and the Lord Ordinary pronounced the
following interlocutor: ¢ Advocates the cause, finds the advocator
¢ liable for the assessment, in so far as the sameis applicable to defray-
¢ ing the expense of repairing the church of Mauchline, as libelled,
¢and in so far repels the defences; but in so far as the said assess-
¢ ment is not to be applied to such repairs, but is intended to be ap-
¢ plied towards building a new charch, or otherwise, finds that the
¢ defender cannot be found liable for the same in this action, and
¢in so far snstains the defences,’ &ec.

Sir James Boswell reclaimed against so much of this interlocutor
as found him liable for the assessment necessary for defraying the
expense of the repairs on the old church, and pleaded—That it was
ot competent for the other heritors of the parish, or any number
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of them, to assess him for the operations in question, because these
operations were carried on without any application to the presby-
tery, or any decree of that court, or any legal sanction or authority.

The other heritors of the parish answered—That it was competent
for a meeting of the heritors of the parish, convened for the purpose,
to assess the heritors generally for the expense of the repairs in
question ; and that there was no occasion to make application to the
presbytery, or to any other court, for their sanction or authority to
the repairs. :

The Court (one of the Judges, Lord Glenlee, being declined, as
an heritor in the parish of Mauchline,) ordered cases for the opi-
nions of the other Judges, and the following printed opinions were
given in:

Opinion of the Lord President, and of Lords Balgray, Machenzie,
Medwyn, Fullerton, ard Moncreiff.—1. We think, that it appears
certainly from the record, pleadings, and productions in this case,
and is a matter on which it is not necessary to order proof or trial,
that the church of Mauchline was, on the 17th of August 1826, in
a state of disrepair.

2. We think, that such being the fact, it was the duty of the beri-
tors to repair or rebuild it, in terms of the acts of Parliament 1563,
c. 76, and 1572, c. 54, and act of Privy Council 13th September
1563, authorised and ratified by the first of these acts of Parliament,
all as interpreted or modified by the practice and custom of Scol-
land. It has been long settled in practice, that the term ¢ parish-
¢ joners’, used in these acts, must be interpreted to include not mere
inhabitants, whose interest in the parish may cease at any time, bat
those only having immoveable property in the parish, i. e. heritors;
and also, that the share of this burden originally allotted to the par-
son must now be added to that borne by the heritors. In this way,
the provision of the act of Privy Council now comes to be read:
¢ Therefore the said Lords ordain all parish-kirks within’this realm,
¢ which are decayed and fallen down, to be repaired and upbigged,
¢ and where they are ruinous and faulty, to be mended ; and after
¢ that they be sufficiently mended in windows, thack, and other
* necessaries, to be maintained and upholden upon the expenses of
¢ the heritors.’

3. We think that the heritors of Mauchline had the power of exe-
cuting their duty of repairing the kirk of that parish, by means of
meetings of their own body, called on the requisition of any one of
the parties interested, and at those meetings acting, as usual, by the
vote of a majority of the members present in person, or by prox)s
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asdopting such measures of repair as seemed fit, and imposing assess- 9 Déc. 1634.
ments for payment of the expense of such repairs, so as to bind all
the heritors. It seems to us in general, that the heritors of parishes ?h":'gll,:; of’
baving the duty of repairing churches imposed upon them, it was Portland and
the implied meaning of these acts of Parliament and Privy Council, %™ _
that quoad hoc the heritors should be able %o act as a corporation, Opinion of
by holding meetings, which should represent the whole body, and f::::.&d
aet for and bind them in this menner; for the act of Privy Coun-
e, with & view to the speedy execution of this duty, anthorises the
issuing of letters to messengers, which we presume must have been
obtainable at the instance of any person interested, to charge the
hesitors to elect persons to tax them for the expense of such repairs’;
and it cannot be supposed that they were to be charged to do what
wasnot understood to be within their competency. The messenger,
it will be observed, is not anthorised to call any meeting; or declare
its powers or mode of acting, but simply to charge the heritors to
do their duty in this respect. And the statute 1572, which express-
lyratifies the previous provision, and censures the parishioners, i. -e. *
the heritors, for not having done their duty in this respect, autho-
rises the interference of the bishope (now presbyteries) only where
the parishioners, being required to elect and choose ¢ persones for
¢ making of the taxation to the effect foresaid, refuses or delayis, or
¢ qubair thair is na kirk-maisters or deacons appoynted ;’ and it will
also be observed, that what the bishops are appointed to do, is not
toanthorise meetings of the heritors, but to appoint persons for ma-
king the taxation, or for receiving the same, . e. to do themselves
what the heritors should have done. Under these acts— of which,
it must be remembered, that the last does not repeal, but ratifies the
two first—it seems plain that the heritors might meet and act with-
out waiting to be charged by a messenger, and we think, a fortiori,
without any interference of the bishop or presbyter, if they were
willing. If, however, they could act at all, it seems impossible to
doubt that this must have been by means of meetings called on suffi-
dient notice, upon the requisition of any ome interested, and acting
by the votes of those present, 8o as to bind the whole. No other
way can well be imagined.
Accordingly, in the case of Lauder, 24th Nov. 1630, reported by
Spottiswoode, an heritor was found to be bound to pay an assess-
ment laid on by a meeting of heritors for reparation of the kirk,
though he himself had not agreed toit. It is true, that in that case
it appears the presbytery had interfered. But still the assessment
was imposed, not by the presbytery (or bishop,) as authorised by
the statute 1572 to be done, but by an act of a meeting of heritors,

| which the act gives no authority to the presbytery to call, or to au-
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9 Dec. 1834. thorise, if otherwise incompetent. And we believe, that in practice
\e~ = it has been understood, that the heritors might act in this way without

Boswell v.
The Duke of

¢ any warrant from the presbytery, and that this understanding has

Portland and  been acted upon.

Others.

Opinion of
Consulted

Judges.

‘We observe, too, that an heretrix was, in the case of Inverkeith-
ing, 15th Feb. 1642, Durie, found liable to pay her proportion of a
stent imposed for a kirk-bell, which must have been viewed as a per-
tinent of the kirk, and that at the instance of the parishioners, and
without any mention whatever of the presbytery having interfered.

4. We think that the heritors being thus quoad hoc made into a
corporation, every one heritor must equally be bound by their acts,
whether he be sane or insane, major or minor, present at the meet-
ings or absent, voting with the majority or with the minority, acqui-
escing in or protesting against what is done. There is, however,
a remedy competent to every heritor, which indeed manifestly im-
plies that every heritor is bound, viz. by an application to this Court,
to control and direct the body of the heritors by its authority. This
any heritor may use ; but if he does not, he cannot exempt himself
by any act of recusancy or dissent.

5. But it may be asked, can a meeting, or the majority of a
meeting of heritors, do any thing they please, without becoming re-
sponsible, in their own persons exclusively, for the burdens imposed
by their acts? We should answer, that, provided they do not exceed
their powers, they cannot incur such responsibility except by act-
ing fraudulently, or at least with that wilful negligence or wantonness,

that culpa lata quse dolo equiparatur. We think that honest error

in judgment, even although pretty palpable, will not subject them
in this way. Considering that the heritors who attend fulfil a duty
which those who are absent decline, and that those who attend and
oppose have the remedy of appeal to this Court, which can fail
them only because they do not choose to use it, we think it would
be very hard and very inexpedient to hold, that the heritors attending
the meeting, or those voting in the majority, were to bear the
whole burden of what was competently and honestly done in the
general concern, merely because it was not done wisely. At that
rate, prudent men would stay away from all such meetings, and
reserve to themselves the hope of exemption from a burden, by ob-
jecting to 'what was done by others. We think the above rule is
the strictest that can be laid down.

6. We think, then, that the church of Mauchline requiring re-
pairs, it appears from the record that the heritors of that parish
were competently and fairly called to meetings, and that those meet-~
ings acted competently and fairly in ordering the .repairs on the
church, to which this question relates. That they acted unfortu-
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utely, is clear; and we could not say that they acted judiciously, 9 Dec. 1834.
hit we see no reason to say there was any fraud, or culpa lata quee ‘e’
blo equiparatur, in their conduct. The heritors present at the meet- .?.h":"f)":: e of
ings were on all occasions actmg in a matter wherein their own in- Portland and
krest was concerned, exactly in the same way as that of all the 0“_‘""_
leritors absent or dissenting was. There appears no trace of any Opinion of -
xparate or perverse interest whatever leading to any thing that was f"d“;'i“d
boe. If, then, any thing was done wrong, we do not well see how
it conld arise from any other cause than honest error in judgment,
fr which we do not think they can be subjected in the penalty of
personal and exclusive liability.
7. In this case, the advocator pleads a nulhty of the whole pro-
wedings of the heritors, because they did not obtain precise and
tmplete contracts for the repairs before resolving to adopt, or com-
mencing them, or imposing the stent for the expense of them. We
ire not aware of any grounds for such nullity. The act of Privy
Council not only does not mention, but it does not seem to contem-
plate any contract at all, previous to raising money. The concluding
wntence is, ¢ that the said parishioners make payment of the sums
‘that they shall be taxed to the kirk-masters or deacons of the
paroch, to be appointed by them for receiving thereof, to the re-
‘paration of the said kirks, sicklike within twelve days next after
‘they are charged thereto, under the pain of rebellion, and failing
‘thereof to be put to the horn.’ And it seems obvious, that al-
though, in cases of rebuilding, it is always possible to have a pre-
rious contract, (though, even in these cases, there is generally some
extra matter left in a looser state,) yet, in cases of repair, it is very
often impossible. The extent, nature, and expense of ‘the repair
necessary, often cannot be known until it 'be actually made ; and
- when it is attempted to make previous contracts for repairs of old
buildings, modifications and changes of plan must sometimes una-
voidably happen. We do not think, therefore, there is any good
ground for this plea of nullity. The case of Porterfield, in which
- the Coart restrained a presbytery from raising money before they
bad obtained estimates, and entered into contracts for building a
vew church, bears no analogy to the present, which relates, not to
the acts of the preshytery, but of the heritors ; and is not a question
~ of what the Court will direct to be done when applied to before-
hand; bat whether, after repairs have actually been executed or
attempted by the heritors, without any application made to the
Court to prevent it, the Court will throw the whele burden of these
Iepairs on ocertain heritors only, and exempt another heritor, be.
~ ¢ame the former executed or attempted the repairs without rigidly
/ sdbering to an estimate and contract, while the other stood by, and
YOL. X, H
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at most objected, but took no legal measure to have the errors of
his brother heritors corrected in time. This last would require no-
thing less than some strict legal nullity in the proceedings. And
we may repeat, that we see no warrant for holding, that even the
total want of a contract for repair of a church would constitute such
nullity, still less, some looseness in and departure from the contract
occurring in the course of executing, or attempting to execute such
repair.

8. Another special objection has been stated, that at one of the
meetings the body which imposed the assessment was not the heri-
tors but the kirk-session. We think that objection too critical. We
think it sufficiently appears that the meeting was in truth a meeting
of the heritors, though first called, and then adjourned along with
& meeting of kirk-session, which it was convenient to have assem«
bled at the same time. 'We believe, in practice, this is common.
And further, we think that the effect of this objection, even if well
founded, would only be to make it necessary to call a new meeting
of the heritors to impose the assessment, which would still remain
due as before.

On the whole, we are of opinion, that upon consideration of what
is set forth in the record, pleadings, and productions, the advocator
ought to be subjected to the assessment in question.

There is only one other point on which we have not touched
above, because we are not sure that it is involved in the question
put to us, which seems to relate rather to the liability of the advo-
cator to the assessment generally, than to the amount of his share
of it, viz. Whether the stent ought to be proportioned as has been
done, or in the manner appropriate to the parish, considered as
partly a town parish, like that of Peterhead? If this plea is per-
sisted in, we rather think that it must lead to an investigation of the
facts of the case.

Lord Corehouse.—I concur in the above opinion, in so far as it
relates to the construction of the acts of Parliament, and of the
Privy Council, concerning the building and repairing of parish
churches, and in general to the powers and daties of heritors under
those acts. But from the facts of the case, I arrive at a different
conclusion as to the merits of the question at issue. I think it is
not enough that a meeting of heritors ordering a church to be bujit
or repaired, and levying an assessment for the expense on all the
heritors, absent as well as present, and dissenting as well as con-
eurring, should act bona fide, or with honest intentions, and avoid
that groes negligence which the law holds akin, if not equivalent
to fraud ; but that they are further bound to use that degree of or-
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dimary diligence which a prudent man does in the management of 9 Dec. 1834.
bis own affairs. In the language of the civil law, et culpam latam ‘=’

et culpam levem preestare tenentur, a rule I conceive universally Torel ™
applicable, where a statutory trust is created for the purpose of im- Portland and
pesing pecuniary burdens. Others.

In the present case, it appears that on the 18th December 1827, Opinion of
the presbytery appointed two trudesmen of skill, approved of by the m“d
heritors, to inspect the state of the church of Mauchline, which they
did, and reported upon oath that they found the foundation of the
walls insufficient, and the walls generally in an insufficient state,
and the roof very much decayed, and the whole in such a state as

® be incapable of being repaired. Six weeks befare this, one of
themr had informed the heritors that the whole roof was perfectly

rotten and useless. Considering how simple the structure of a
country church in Scotland is, all this might have been discovered
with equal case in September 1826, before a shilling of expense
had been inenrred, as in Oetober or December 1827, after more
than L.500 had beem spent in an abortive, because an impracticable
attempt. :
There is no evidence frem the minutes, that a general examina-~
tion of the church, with reference to the fact, whether it could be
mfely and effectively repaired, took place, before a plan of repair was
adepted and ecommenced. The west gallery was indeed inspected,
and on that inspection a resolution to repair, agreeably to a certain
plan, was passed, and a contract actually executed. That plan was
soon found to be impracticable, the south wall was declared insuffi-
cient, and appointed to be rebuilt, in so far, as it appears, without any
inspection of the other walls. It is true that on this occasion three
men inspected the roof; but they were all contractors or offerers
for the job. Davidson was contractor for the wright and slate work,
Tait for the walls, and Lees had been conditionally preferred. It
appears that Nimmo, the only person who had no interest in the
matter, was called upon to report only as to the insufficiency of the
south wall, which the other contractors had am interest to rebuild,
and not as to the roof, which they had undertaken to repair, and
which he himself prenounced irreparable three months afterwards.
To proceed with so hazardous an operation, as a general repair of
an old building, on a mere partial and superficial inspection, and
that by persons evidently interested, appears to me an act of great
imprudence. Before any such attempt, a thorough and minute
examination of the whole fabric onght to have been made by disinte-
tested pervons ; the plans, specifications, and estimates of every part
of the work ought to have been deliberately settled; and if a doubt
was entertained of the practicability of the repair, the contractors
H2
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ought to have been taken bound, not only to execute, but to upheld
it. To omit these precautions was certainly a want of ordinary cir-
cumspection ; ‘and the heritors were the more to blame, that they
were put on their guard by Sir James Boswell’s reiterated protests,
rested, it is true, at first on an untenable ground, but afterwards
directed in general terms against the whole proceeding.

To give effect to this assessment would be, in my opinion, a bad
precedent. A meeting of heritors is too often disposed to prefer the
altermative of repairing to that of rebuilding, either from short-
sighted economy, or from the desire of transferring 4 burden from
their own shoulders to those of their successors; and by patching
up an old and ruinous church, the congregation in the meantime is
ill accommodated, and themselves, and those whom they are em-
powered to assess, are in the end saddled with.twice the expense
which would be required to erect a new one. It is for the benefit of
all parties, that the heritors should not be encouraged to wink at
the real state of the building placed under their charge.

- 1t seems to be thought hard, that the loss in this case should be
laid on the individuals who attended the meeting, while those wha
staid away are exempted ; and if it were done, that a motive would
be held out to heritors to exempt themselves on such occasions, and
to neglect the duty imposed upon them by law. But truly there is
little danger of that result, for if the heritors do not choose to act,
the presbytery will not fail to act for them. Iam of opinion, there-
fore, that the advocator is not liable for the assessment in question.

Lords Craigie and G'vllzes—'l he pleadings and proceedings in this
case, on which«the ~opinions of the Court have been required, in-
volve two questions of general importance; lst, The authority of
the heritors or landed proprietors in Scotland, in regard.to the re-
building or repairing of parish churches; and, 2d, The proper form
of procedure to be followed by those who may exercise such autho-
rit

2,lhere is a third question of less consequence, Whether, holding
the. proceedings of the heritors in this case as unauthorised and in-
formal, the advocator, Sir James Boswell, has nevertheless, by taci-
turnity and acquiescence, -debarred himself from making any objec-
tion to them.

. The two questions first mentioned must be governed by the act
of the Secret or Privy Council in Scotland in 1563, referred to and
confirmed by act 1563, c. 56, joined with the subsequentact 1572, .
c. 54. Of the first of these, an authentic transcript has been ob-
tained, and a copy will be found annexed.

It is not said, in the act of the Secret Ceuncil, by whom the let-
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ters of horning there mentioned are to be obfained, for compelling 9 Dge. 1834
the parishioners to choose fit persons, styled kirk-masters and dea-

wns, to make the requisite assessments, two-thirds being laid on T:;";;"',:, of
the panslnoners, and the remaining third bemg laid upon the par- Portland and
wn, that is, the parish minister himself, if in the full right of the Others.
lenefice, or the individual standing in the general right of the titu~ Opinion of :
brity of the teinds. It may be supposed, that any of the parishion- Ju(;‘;:,‘wd
¢rs or members of the ecclesiastical establishment in Scotland at
the time were entitled to interpose. The assesment, bowever, is
o be completed in twelve days, and within twelve days more, pay-
nent is to be made to the kirk-masters or deacons; and it is also
 be enforced against the parishioners by a charge of horning—
vhat is to be laid upon the parson or titular, so far as unpaid, being
© be recovered by sequestration of his lands and teinds, and to be
faid over to the deacons and kirk-masters.

These measures may be considered as rather summary, but they
night be thought expedient and just, in order to accelerate the
buildings required, and for equalising the burden among the parties
lable, the expenses not being made a real lien upon the lands, bat
o fall upon the proprletors and titulars at the time.

From the enactment in 1752, it appears that the parlslnoners lmd
been tardy in imposing the necessary assessments, and did not
name kirk-masters and deacons. It enacts, ¢ That qulair the paro-

* chiners being required to elect and chuse persones for making of

‘the taxation to the effect foresaid, refusis or delayis, or qubair
¢ there is na kirk-masters or deacons appoynted, that then' the arch-
* biscop, biscop, superintendent, or commissioner of the kirkes in
‘ the time of their visitation, quhilk sall be betwixt and the first
‘day of Junii nixt to-cum, sall at their discretion nominate and
¢ appoynt persones in every parochin, for making and settling of the.
¢ taxation, as alswa for receiving of the samin; and decernis and:
¢ declaris the said nomination and appoyntment to be sufficient, and
¢ sicklike execation sall passe for compelling of them, as ‘micht
¢ bave been given and granted, be vertew of the said act of Secret

¢ Council, in case they had bene elected be the parochiners.’

There is no longer any donbt that the presbyteries and other

ecclesiastical courts, as established at the Reformation, and now ex-

isting, have all the powers given by these statutes, although at

first they were exercised jointly with those dignitaries of the episco-

pel church who then held appointments in Scotland. Indeed, by
enactments in the same year, chap. 46 and 48, the same function-'

wries are authorised to perform all the necessary offices of the church,

the superintendents and commissioners there mentiened being mem~
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bers of the presbyterian persuasion having charge of ecclesiastical
matters at the time.

It thus appears,— .

1. That the heritors or landed proprieters of Scotland (for such
must be held to have been the parishioners mentioned in these en-
actments) had no authority, of themselves and directly, to order
what was to be done as to rebuilding or repairing of churches, or
as to the subsequent proceedings: their duty was to name kirk-
masters and deacons, with the powers assigned to the persons so
described. Upon the heritors failing to do so, the members of the
Reformed Church, within whose bounds the parish lay, were te ap-
point persons duly qualified, and to enforee what was required.

2. Although nothing is said as to the question, Whether the
church was to be rebuilt or repaired, it seems necessarily to follow,
that the persons so appointed were, in the first place, to decide
either as to the one or the other. They ceuld not otherwise de-
termine what assessments were to be imposed, and which, it will
be remembered, were te be equal to the expenditure in repairing
or rebuilding, and no more; nor could they enter into effectaal
contracts for that purpose, as was well explained and enforced in
the late case of Kirkmacolm. On this point, there could be no
difference between repairing or rebuilding.

It may be admitted, at the same time, that the heritors might,
by a mutual contract, agree to build or repair a church, so as to
render it fit for the accommodation of the parish; and after such
contract, whether it had received the formal sanction of the
bytery or not, the heritors might apply to the Judge-Ordinary, as
in the case of any other contract, for compelling performance.
And it might be farther admitted, that if all this was done by a
considerable majority of the heritors, and acquiesced in by the rest,
and for the general benefit, and without any essential deviation
from the forms prescribed by the statute, a complaint afterwards
made ought not to be readily listened to.

It has been said, that after the work was performed, (the expense
amounting to L.522, of which L.61 has been assessed upon the.
advocator,) the sanction of the presbytery might be obtained ; but,’
in this respect, the authority of the church courts is purely ahﬁh\
tory, and can only be exercised in the form and manner prescribed.
by the statute. Although the work bad been properly ordered mdl
beneficial, as they have proved the contrary, the presbytery could,
not afterwards give any confirmation to them ; and aceordmgly, the,
demand has been made in the ordmary course of law, as in the caseq
of a consensual obligation. But it is manifest, and clearly esta-;

!
|
I
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blished by the judgment in the case already referred to, that the 9 Dec. 1834
presbytery could only have acted as the respondents ought to have ‘===’
dose. If they had followed the course pointed out by law, they moepur: o
would have previously inquired, whether an effectual repair might Portland and
be made, or if a new church was necessary. They would have ou’m'
then advertised for specifications and estimates, and entered into a Opinion inion of
regular contract, with proper security for the performance; and c::,‘;':f“
wpon payment of the sums so ascertained, the heritars wopld have

been free frem any farther expense for many years to come. What

bas been done bas been wholly useless, and so much meney throwa

away; and if the respondents cannat support the proceedings on

the footing of an obligation, created, and necessarily to be inferred

from the advoeator’s conduet, they have no case.

On looking, however, into the proceedings, as stated in the reoond

and writings produced, the judgment of the Sheriff appears to be
-anauthorised. Before any repairs were begun, as it would seem, a

protest was taken against the proceedings ; and although the reason

there stated was rested upon the taking away of the advocator's

gallery, it virtually and necessarily included an objection to the

whole. These protests were from time to time renewed. It also

appears, that instead of the repair attempted, the walls of the church

might have been under-built, whereby the building of a new church

would have been rendered unnecessary. No regular contract was
made—the one which is referred to as such being without a date;

it is not attested by witnesses, nor subscribed by the cautioners, nor

by » single heritor; and yet the adyocator’s name is mentioned

among the rest, as entering into the contract. By such a writing,

the cautioners eould not be bound, nor any of the heritors, unless in
esmsequence of their approbatory acts. Besides the specified re-

pairs as to which an estimate had been giyen in, it was left to the
soutractors ta do what farther might be thought necessary, the work

t be valued by. an individupl named ; and with regard to the ad-

voeator, 80 far from justifying the plea arising from implied con-

sent or approbation, hjs eonduet thropghont expressed dissent, and

sothing else. In this respeet, the degision in the case of Arnott,

which bas_heen referred t9, is quite adverse to the respondents’
wgument, it being beld, that where an obligation could only be

raised on an implied consent, it might be put an end to at any time

by dissent.

It is almost unneeessary to add, that from such circumstances as

haye here oceurred, great misunderstandings have arisen between

the clergy of Scotland gnd the heritors, as well as among the he-

ritors themselves ; and much unnecessary expense incurred in the

repairing and rebuilding of parish churches and manses ; and for
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these reasons, as well as others, it is hambly.thought the prineiple
of the case of Kirkmacolm should be steadily acted upon and en-
forced, and therefore that the advocator ought not to be subjected
in the assessment in question.

It thus appeared, that whilst a considerable majority of the Judges
were of opinion, that the general plea of the pursuers was well
founded, and that the heritors were entitled to lay out the necessary
repairs, and to assess the whole heritors of the parish for the ex-
pense thereof, without applying to the presbytery, three of the con-
sulted Judges thought, that, in the special circumstances of this case,
the proceedings of the heritors had been taken in such a way as that
the defender could not be bound by them. And the three Judges
of the Second Division being of that opinion, the Court was equal-
ly divided, and the cause stood over for the opinion of

Lord Cockburn, who concurred with the Lord President and the
majority of the consulted Judges, for the reasons therein stated.

The Court accordingly adhered to the interlocutor of the Lord
Ordinary, and refused the note.

Lord Ordinary, Mackenzie. ~ Alt. Dean of Fac. (Hope,) and D, MNeil. Al
Jameson and M. Napier. Horne & Rose, and J. W. Mackenzie, Agen's.
R. Clerk.
U

Aet of the Privy Council, referred to in the foregoing Opinions.

Apud Stiriling, ziij. Septembris, anno riti.

The quhilk day, the saidis Lordis of Secreit Counsale, understand-
fng that the paroche-kirkis of this realme, partlie be sleuth and ne-
gligence of the parochineris, and partlie be oursycht of the personis,
dailie decayis and becummis ruynous, and part of thame ar alreddy
fallin doun, the parochinaris nawyis causand the samyn be mendit
nor yit the persone doant that appertenis to him for uphald thairof,
qubairthrow the preching of the word of God, ministratioun of the
sacramentis, and reding of the commone prayers, ceissis. And the
people thairthrow becummis altogidder without knawlege and fear
of God. Thairfoir the saidis Lordis ordains all paroche-kirkis withi
this realme qubhilkis ar decayit and fallin doun to be reparit and up-
bigget. And qubair thai ar ruynous and faltie to be mendit. And
efter that thai be sufficientlie mendit in windowis, thak, and uther
necessaris, mantenit and uphaldin upoun the expenssis of the paro-
chinaris & persone in manner following. That is to say, the tua
part of the expenssis thairof to be maid be the parochinaris and third
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part be the persone. And that the samyn may tak effect with expe- 9 Dec. 1834,
ditioun, ordanis letteris to be direct to officiaris of the Quenis shireffis N~
in that part to pas and charge the parochinaris of the paroche-kirkis .?{:'Bl",& of
vithin this realme to elect & cheise certané of the maist honest Portland and
qulifeit men within thair paroehynis to taxt every ane of thame ef- Others.
ferand to thair substance for furnessing of the twa part of the expens-

ss to be maid in bigging and repairing of the saidis paroche-kirkis.

And that the saidis taxtaris to be chosen mak the said taxatioun to

the effect foirsaid within xij dayis nixt efter thai be chargit thairto.

And efter the said taxatioun be maid, that the saidis parochinaris

mak payment of the sowmes that thai sal be taxt to to the kirk-

maisteris or deaconis of the parochin to be appointit be thame for

remaving thairof to the reparatioun of the saidis paroche-kirkis

sicklike within xij dayis next efter thai be chargit thairto, under the

pane of rebellioun, and failzeing thairof to put thame to the horne.

And also, that the saidis messingeris pas and sequestrat the frutis,

teindis and proffittis of the saidis parochynis, sa fer as may extend to

the personis part of the same: To remane in the parochinnaris handis

quhill the said persone depone and put in the handis of the said kirk-

maister and deaconis his part of the expensis to be maid upoun big-~

ging and repairing of the said kirk, extending to the third part

thairof: And the saidis sowmes being put in the said kirk-maister

or deaconis handis, that thai incontinent thaireftir cause the saidis .

kirkis ilk ane within thair awin parochynis be reparit, biggit, and

mendit sufficientlie, efferand to the sowmes that sal be consignit and

put in thair handis to that effect, under the said pane of rebellioun,

wd failzeing thairof to put thame to the horn, &c. .

FIRST DIVISION.
No. XXIV. . 11th December 1834.

JOHN WILSON, PETITIONER.

Fictor Loco TuTORIS.—ProcESs.— A factor loco tutoris empowered
b sell the heritable estate of the pupil on a summary application.

Jomn WiLsow, factor loco tutoris to Joan Jane M‘Ewan, an infant,
3pplied by petition for authority to dispose of the lands of Spittal
Ballat, in the following circumstances: In March 1829 the pupil’s
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11 Dec. 1834 father, John M¢‘Ewan, acquired these lands from Mr Campbell, o

-~/
John Wilson,
P otitionor.

the price of L.1360 sterling, with entry as at Martinmas 1828,
M<Ewan entered into possession, in which he continued till his
death, in December 1831, but without obtaining any title to the
lands, or paying the price. After his death, Campbell brought an
action before the Sheriff of Stirlingshire against the petitioner and
the pupil, for implement of the bargain and payment of the price,
with interest from Martinmas 1828, in which decree was pronoun-
ced in September 1833. The whole amount of the pupil’s personal
estate did not exoeed 1..700, a sum greatly below the amount cop-
tained in the Sheriff’s decree. Even if the differenee could have
been borrowed on the security of the lands, the interest of a loss
would have exbausted more than one-half of the rental, which ap-
peared to be little above L.50, while there was no probability ef
the pupil being able to pay off the lean, by accumulatiens or other-
wise.

Mr Buchanan, Finniek, having in the meantime offered the orir
ginal price of L.1360 for the lands, on condition that the Court of
Session would sanction the transfer, Mr Wilson, the faetor, applied
by petition to the Court, stating the above circumstanpes, and pray-
ing for anthority either to sransfer the lands to Mr Buchanan ae-
cordingly, or for leave to borrow, on the security of said lands, a sam
necessary to complete the purchase in favour of the pupil.

The petition was intimated, and afterwards remitted to the Junior
Lord Ordinary, (Moncreiff,) who (June 1834) reported on the eitr
cumstances, but left it with the Court to deal with the application
as might seem proper. His Lordship appeared to hesitate as tp the
competency of the application. The Court also felt the difficulty,
and therefore delayed giving judgment. Some of their Lordships
having signified that the petitioner might attempt a sale by public
roup, this, as was subsequently stated in a minute for the petitioner,
was tried at the upset price of L.1360, but no offerers appeared.
The minute farther stated, that the only alternative now remaining;
was either to allow the subjects to be adjudged for payment of the
price and interest, by which means not only the lands would be
evicted, but almost the whole of the pupil’s remaining patrimony
would be exbausted; or to authorise a sale to Mr Buchanan, and
thus save a small sum for the benefit of the pupil. The Court pro-
nounced the following interlocutor: ¢ The Lords having
¢ consideration of this petition, with the minute and productions
¢ therein referred to, and having heard the counsel for the petitionefs
« grant authority to the said John Wilson to dispone the said landé
¢ of Spittal Ballat, with the parts and pertinents thereof, to Mr Joht
¢ Buchanan, residing at Finnick, at the price of L.1360, in terme of
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*his offer to the said John Wilson, of date 1st October 1833, and 11 Dec. 1834
‘authorise the said John Wilson, as factor loco tutoris foresaid, te

‘asign to the said John Buchanan the unexecuted procuratory of ‘{,‘:"mm'
‘resignation, and precept of seisin, contained in the dispesition of

‘the said lands to the pupil and the said factor loco tutoris, exe~

‘cated by Alexander Campbell of Bedly, the original seller of the

‘lands, to the late John M¢Ewan, the pupil’s father; and farther,

‘ authorise the said John Wilsen to grant any other deed necessary

é for vesting the said lands of Spittal Ballat in the person of the

¢ said Jobn Buchanan, and decern.’

Act. Buchenan.  Robert Hamilton, W. S, Agent. D, Clerk.

FIRST DIVISION.
No. XXV. - 11¢h December 1834.

JOHN ano WILLIAM MARSHALL
against

JAMES IRVINE axp OruEss.

BANRKRUPT.—SEQUESTRATION. —STAT. 1696, c. 5.—Sequestration
rgﬁwd,uponthcapplwahoanacreddor, in respect of no evidence
of bankruptcy, in terms of the statute, within four months of the date
of the petition for sequestration : Held, that a sentence of fugitation
by the High Court of Justiciary was not sufficient evidence of bank-
ruplcy in terms of the statute.

On the 25th August 1834, John and William Marshall presented
a petition to the Court of Session, stating themselves to be credi- .
tors of John Macfarlane, banker, auctioneer, and dealer in potatoes
at Burrelton, and praying for warrant of service on him, to shew
cause why sequestration should not be awarded against him; and
failing his doing so, to sequestrate his whole estate and effects, he-
ritable and moveable, &ec.

To this petition answers were lodged for James Irvine and others,
trustees of John Macfarlane under a private trust-deed, and also in
name of the said John Macfarlane, in which they objected to the
spplication, on the ground that the documents founded on by the
petitioners were not sufficient, under the Act of Parliament, to war-
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rant the petitioners to apply for sequestration, which could only be
awarded under the precise provisions of the statute.

The act provides, ¢ That from and after the passing of this act,
¢ if any person being a merchant or trader in Scotland, in gross or
¢ by retail, or a banker, broker, or underwriter, or a manufacturer,
¢ or artificer, and, in general, any person, who, either for himself, or
¢ as agent or factor for others, seeks his living by baying and sell-
¢ ing, or by the workmanship of goods or commodities, or by any
¢ of the foregoing occupations, or holds a share in any such under-
¢ taking, shall be under legal diligence by horning and caption
¢ against him for debt, and shall either, in virtue thereof, be impri-
¢ soned, or retire to a sanctuary, or fly or abscond for his personal
¢ safety from such diligence, or defend his person by force, or, being
¢ out of Scotland at the time, or not liable to be imprisoned by rea-
¢ son of privilege or personal protection, shall be under diligence
¢ by charge of horning, attended with arrestment executed of any
¢ part of his moveable estate or effects, and not loosed or discharged
¢ by the debtor within fifteen days thereafter, or with poinding exe-
¢ cuted of any part of his moveables, or decree of adjudication of
¢ any part of his heritable estate, for payment or security of debt,
¢ at the instance of any of his creditors, it shall be lawful for any
¢ creditor of the said person, whose debt shall amount to the sum of
¢ L.100, &c. at any time within four calendar months of the last
¢ step of the said diligence, to apply, by summary petition, to the
¢ Court of Session, for sequestration of the said debtor’s estate, he-
¢ ritable and moveable,. real and personal.’

Under the terms of the statute, the only two alternative situa-
tions in which an application for sequestration at a creditor’s instance
is sapctioned, is either where the debtor has actually been imprison-
ed on a caption, or where an execution of search has been returned,
or where the debtor, not being liable to caption, has received a charge
of horning followed up by an arrestment unloosed within fifteen days,
or by poinding and adjudication. In both cases the application for
sequestration must be made within four months of the last step of
diligence.

None of these alternatives have occurred in the present case. The
letters of caption produced are dated 29th March, more than four
months previous to the date of the petition; but these letters of
caption were never carried into execution, either by apprehending
the debtor or by an execution of search. It is not sufficient that
merely letters of caption were taken out; but even if it were, ap-
plication for sequestration was not made even within four months
of the caption, so it is not competent under the statute to found
upon that step of the diligence. '
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The petitioners also found upon an arrestment, with the view of 11 Dec. 1834,
bringing this case under the second alternative of the statute. But
that arrestment was used merely on the dependence of an action ;‘::i':'e“::fd"'
against Macfarlane, which was raised in the Sheriff. court on the 18th Others.
of February, and the arrestment was used on the 19th. Decree in
absence was pronounced, upon which a charge was given ; but that
charge was suspended, and Macfarlane was reponed against the de-
eree, which put an end to the diligence proceeding on that decree;
but, at all events, an arrestment on dependence, which is merely in
security, followed by a charge, cannot be held as the evidence of the
bankruptcy required by the statute, by which arrestment is allowed
as a subatitute for caption, only in the case where, at the time the
charge is given, the debtor is not in the situation to be the subject
of a caption. But neither the arrestment founded on, nor the charge
of horning that followed it, were within four months of the applica-
tion for sequestration.

Replied— Although the caption founded on is dated 29th March,
and beyond the four months, yet the four months are to be counted
ot from the date of the caption, but the date of the last step of the
diligence ; and the petitioners now produce a sentence of fugitation,
by the High Court of Justiciary, against Macfarlane, of date 7th
July 1834, and which must be held as equivalent to an execution of
search under the caption. It has been decided that a sentence of
fugitation against a party as furth of the kingdom, without an exe-
cation of search, was sufficient to found an application for seques-
tration; Cheyne and Mackersy v. Walker, 26th Nov. 1828. As
therefore an execution of search would have been the last step of
diligence, within four months of which application for sequestration
would have been competent, so the date of the sentence of fugita-
tion, as coming in place of it, must now be the period from which
to compute the running of the four months.

Duplied—A sentence of fugitation by a criminal court can never
be held as equivalent to a search upon a civil caption for debt.
There is no authority for such a doctrine: all that'was decided in
the case of Cheyne and Mackersy was, that a sentence of fugitation
was sufficient prima facie evidence of a debtor being furth of the
kingdom to constitute public bankruptey; but it did not decide

that such sentence was sufficient to supply the want of an execution
pon a caption as evidence of bankruptcy. A sentence of fugita-
tion may be sufficient evidence of a party being out of the country;
butit is no evidence of insolvency. A person may find it neces-
ary to leave the country to avoid punishment, who névertheless
nay have no debts, or more than ample funds to pay all his debts.
Even an act of warding is not considéred equivalent to a'caption
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11 Dee. 1834, under the statute, just because that is not what the statute requires;

W‘/ Bell, ii. 169.

The Court, ¢in respect that no evidence has been produced of
¢ Macfarlane’s bankruptey, in terms of the act 1696, c. 5, within
¢ four months previous to the date of the petition for sequestration,
¢ refuse the desire of the petition.’

For Petitioner, Wilson.  R. Kennedy, W. 8. Agent. For Respondent, Paanzy.
Jas, Hation, W. S. Agent. B, Clerk,

T.
STt —
SECOND DIVISION.

No. XXVIL 11th December 1834.
Mrs JANET HUNTER or JACKSON axp Hussanp
against
KELLIE.

F1AR, ABSOLUTE AND LIMITED. — CONDITION. — Ta1LzIE—4
clause prohibiting alienations, not fenced with irritant and resolutive
clauses, found to be inoperative in a question inter hevedes, and with
a gratuitous disponee, after the subject affected by it had descended
under the original grant to heirs-portioners.

James KELLIE, merchant in Dunbar, the great-grandfather of the
pursuer, executed a disposition and settlement of certain subjects,
situated within the burgh of Dunbar, in favour of Janet Higgins
or Kellie, his daughter-in-law, in liferent, and of James Kellie, her
eldest son, (the disponer’s grandson,) his heirs and assignees, in fee,
with an obligation upon Janet Higgins to renounce her liferent in
any part of the subjects which James Kellie, the fiar, might be
obliged to dispose of to raise money for payment of a burthen of
7000 merks, imposed upon him by the testator. The disposition also
contained the following clause, viz. that ¢ the said James Kellie,
¢ and his foresaids, by their acceptance hereof, bind and oblige them,
¢ upon no account, or upon any pretext whatever, to sell, dispooe,
¢ wadset, or burden with any debt, the cellars, girnals, or closses,
¢ commonly called Bunckle’s Girnals, so that the same may be evict-
¢ ed from them, or carried out of the family; and if he or his heirs
¢ should so attempt to do, he or they are hereby declared to have
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¢ forfeited their right to the same, and they are to appertain and 11 Dec. 1834
*belong to the next heir of line to me in my lands and heritage.” =y~
This prohibition was not fortified by any proper irritant or reso- ?.::::.?nd
ltive clauses, and it was not directed to be engrossed in the future Hu-b-ud v.
isvestitures of the subjects. The precept of sasine was in terms of Kellie.
the disposition, directing the bailie to grant ¢ heritable state and
¢ sasine to the said Janet Higgins, and the said James Kellie and his
¢ foresaids, for their respective rights of liferent and fee.’
James Kellie survived both the disponer and the liferentrix, and
pomessed the subjects for many years withont completing any title
to them. He was survived by four sisters, Martha, Rachael, Joan,
and Janet Kellie, who, in 1808, expeded a general service as heirs+
portioners to their deceased brother, and executed the procuratory
of resignation in old James Kellie’s disposition, thereby completing
their titles to the property in question under that deed.
Janet Kellie afterwards died, leaving the pursuer, her only
daughter and heir-at-law, who served heir to her in one-fourth equal
and undivided part of the said property. Rachael Kellie also died,
leaving her property to be divided between her surviving sisters;
Martha and Joan. And Joan died in 1833, leaving a general dis-
position and settlement, conveying, inter alia, her share of the pro-
perty in question to the defender, Dr James Kellie, a réputed na-
tural son of her deceased brother.
Mrs Jackson, as one of the heirs-portioners, and a member of
the family of old James Kellie, the original disponer, then raised the
present action of reduction and declarator against Dr Kellie, to re-
duce and set aside the disposition of Joan Kellie, in so far as it
contravened the condition of James Kellie’s settlement, under which
Joan Kellie’s title to the subjects in Dunbar had been completed.

The defender pleaded—That as the disposition of old James Kel- Defenders
lie conveyed the property in question to his grandson James Kellie, Fleas.
and bis heirs and assignees, the subsequent condition could not be
w interpreted as to prevent him, or those in his right, from convey-
ing or disponing it either to onerous or gratuitous assignees. The
second and fifth defences, (which only it is necessary to mention,)
were in the following terms:

¢ 2d, The said conveyance, sought to be set aside in this action,

*is not inconsistent with the foresaid restriction, or with the powers
* of the granter;’ and,

¢ 5th, The said prohibition is wholly inoperative in itself, as being
‘adefective entail, and is wrought off by the splitting of the succes-

* sion amongst heirs-portioners, to whose case it is entirely inappli-
¢ cable.’
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11 Dec. 1834 The Lord Ordinary pronounced the following interlocutor : ¢ The

!

Hunter or
Jackson and
Husband v.
Kellie.

¢ Lord Ordinary baving resumed consideration of the debate, with
¢ the whole process, sustains the second and fifth defences set forth
¢ on the record, and, in respect thereof, repells the reasons of reduc-
¢ tion, assoilzies the defender from all the conclusions of the action,
¢and decerns; finds the pursuer liable in expenses, allows an ac-
¢ count thereof to be given in, and remits the same, when lodged,
¢ to the Auditor to be taxed.’

Note.—¢ This case is not altogether without difficulty. It was ad-
¢ mitted at the debate, that the defender is illegitimate, and must
¢ be regarded, therefore, as a stranger to the family of his alleged
¢ father ; and it was also admitted, and appears from the documents
¢ produced, that the restriction in question was engrossed in the title
¢ made up by Joan Kellie, the defender’s author, as one of the heirs-
¢ portioners of the granter. Nothing, therefore, can now be founded
¢ upon any different assumption of those circumstances.

¢ Bat still there seems enough in the case of the defender to call
¢ for a judgment in his favour. The considerations which have
¢ chiefly weighed with the Lord Ordinary are the following :

¢ I, The dispositive clause of the deed conveys the different tene-
¢ ments belonging to the granter (among which the girnals in ques-
¢ tion are the very first enumerated,) to ¢ Janet Higgins in liferent,
¢« and to James Kellie, his heirs and assignees, in fee;’ and the pro-
¢ curatory of resignation, and precept of sasine, are, in like manner,
¢ in favour of ¢ the said Janet Higgins, and the said James Kellie,
¢ and his foresaids, for their respective rights of liferent and fee ;'
¢ while, if effect is given to the subsequent clause of restriction, in
¢ the way contended for by the pursuer, James Kellie could have
¢ no assignees in the subjects first named in the dispositive clause.
¢ The clause of restriction, therefore, appears, in this sense of it, to
¢ be at variance with the dispositive clause ; and it is a settled rule
¢ of construction, that, wherever any such discrepancy occurs, it is
¢ the dispositive clause which must prevail.

¢ II. The restriction itself appears to be against selling or bur-
¢ dening with debt only, and not against a gratuitous alteration of
¢ the order of succession ; and moreover, itis quite certain, that, not
¢ being fenced with proper irritant and resolutive clauses, it would
¢ be utterly inoperative against a purchaser or creditor ; and it would
¢ certainly be a strong measure, to convert such an incompetent and
¢ ineffectual attempt to prevent sale or adjudication, into a valid bar
¢ to’ gratuitous alienations, not apparently in the contemplation of
¢ the maker.

¢ 11I. Though mere prohibitions have been sometimes held to
¢ give proper substitutes a right to reduce gratuitous alienations to
¢ their prejudice, upon the ground of their jus crediti, and on the
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¢ principle of the act 1621, there is plainly no room for applying this 11 Dec. 1834.
¢ principle to a case like the present, where there are no proper sub-
¢ stitutes whatever, or persons of any description vested with a jus Joopier O |
“crediti; the only destination of the fee being, as already said, to Husbando.
*James Kellie, and his heirs and assignees, generally. In the case Xellie
‘of Ure v. the Earl of Crawford, referred to by the pursuer at the
“debate, (17th Jan. 1756, M. 4315,) there was, at all events, a class
“of proper substitutes, though the decision, in other respects, stands
‘opposed to later authorities.
¢1V. The principle last mentioned takes a definite and more
¢ authoritative shape in its application to the present case, from the
‘admitted fact, that the succession had devolved to, and been divi-
*ded among four heirs-portioners, before the alleged violation of the
‘restriction took place. But according to the clear principle of the
“ noted case of Cassills of Culzean, 27th February 1760, recognised
‘in a great variety of subsequent decisions, and especially in that
“of Sprot v. Sprot, 22d May 1828, all limitations of this kind,
. ‘though much more regularly imposed, in the first instance, than
" ¢ here, are held to fly off, and to leave the fee unlimited, whenever
‘such a dereliction, or splitting of the property occurs; and that
*upon the plain ground of the main object of imposing them be-
‘ing no longer attainable, and of there being no individuals in ex-
- ‘istence specially entitled to the character of substitutes, or capable
- “of sustaining a jus crediti in relation to the property.’

The pursuer reclaimed, but the Court unanimously adhered, Judgment.
' chiefly on the ground that the condition was evacuated by the divi-
- tion of the estate amongst heirs-portioners. :
Lord Glenlee.—1It is clear that the interlocutor is right in sustain« opinion of
. ing the fifth defence, that the clause on which the action is founded Court-
~ B totally inoperative under the particular circumstances which have
. occarred ; therefore it is a matter of very little consequence what
%inion may be formed of the other defences, otherwise there are
- %me of the remarks in the note of the Lord Ordinary which I might
think open to some doubt.
- The Lord Justice-Clerk.—1I agree that this interlocutor ought to
be adhered to, without going into all the matter contained in the
Wote of the Lord Ordinary.
Lord Medwym.—I agree in thinking the interlocutor right; and
lam the more convinced of it, that I do not think, on attending to

the terms of the prohibition, that it applies to alterations of the
order of snccegsion.

Lod Ordinary, Jeffrey. = Act. Keay and Turnbull. Alt, D. M*Neill and
4. MNeil, R. B. Selby and Charles Fisher, Agents. T. Clerk.
U.

VOL, X. 1
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FIRST DIVISION.
No. XXVIIL. 12¢th December 1834.

ROBERT JOLLY anp SON
against

WILLIAM YOUNG.

ExpPENsEs.—ARBITER.—IMPLIED OBLIGATION.—One of the par-
ties to a submission having, on delivery of the decrec-arbitral, and
without intimation to the other party of the amount of the charge,
paid to the arbiters the sums demanded, as the fees and charges dst
to them and to their clerk,—held, in an action by him against the other
party, that he was entitled to decree for payment of one-half of the
amount, no specific objection being proved or stated to the reason-
ableness of the charges.

Prior to 1830 a number of law-suits had been instituted between
the late Dr Macneil and his daughter, Mrs Jolly, (now represented
by her husband and son, the pursuers,) on the one hand, and a per-
son of the name of Henry Brown, and the defender Young, on the
other, relative to certain leases of the coal and minerals on the
lands of Dr Macneil. By an agreement entered into between
these parties in August 1830, it was settled, that a lease of the sid
coals should be granted to the defenders, on such terms and condi-
tions as should be mutually agreed on; and failing a mutual agree-
ment, on such terms and conditions as should be fixed and ascer-
tained to be equitable and proper, by certain professional arbiters
who were named, the same to be accepted or declined by the lessees,
within three months after the opinion of the arbiters should be com
municated.

Before any meeting of the parties took place for settling the
terms of the proposed lease, the pursuer transmitted the above
agreement to the referees, for the purpose of their adjusting the
terms ; and accordingly a draft lease was communicated by them
the parties in October 1830. The defender, however, objected,
that, in terms of the agreement, the reference had not devolved on
the referees, because it was possible the parties themselves might
have agreed; and he accordingly brought an action, concluding %
have the pursuer ordained to meet him, in the view of attemptiog
an adjustment; and after some discussion, it was agreed that 8
meeting of the parties should take place for this purpose.
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A meeting accordingly was held, (13th June 1831,) and as the 12 Dec. 1834.
perties then differed in opinion, it was agreed that each should sub- Jolly and S0
mit a draft of a lease to the referees, and be heard before them, as to  "young,
the terms and conditions of the lease, previous to its final adjustment.

Each party accordingly lodged with the referees a draft of the
proposed lease, and the referees, (30th March 1832,) after various
meetings with the parties, adjusted the draft of a lease, which was
communicated to the parties. Considerable discussion, both orally
and in writing, followed ; the terms of the lease were finally settled
by the referees, 28th November 1832, and the defender declared
his acceptance thereof by letter, 21st December following.

Thereafter the decree-arbitral was delivered to the pursuer, Mr
Jolly, by the clerk to the referees, who, at the same time, gave in
an account of the sums alleged to be due to the referees, and to
himself as their clerk, amounting to L.84 : 4 : 11.

The pursuer, without previous intimation to the defender, paid Pursuers
the account claimed ; and thereafter, in an action against the de- F'**
fender for payment of one half of the sum thus advanced, pleaded
—That the account referred to having been justly incurred to the
arbiter and clerks in the said submission respectively, and having
been paid by the pursuer to these parties, or to persons in their
right, and authorised to receive payment of and to discharge the
same, the pursuer is entitled to relief, to the extent of one-half of
the said accounts, from the defender, the opposite party in the sub-
mission, for whose behoof, and on whose employment, jointly wu.h
the pursuer, those accounts were incurred.

In defence it was pleaded—That it would be a dangerous doc- Defender’s
trine, and contrary to authority, to hold, that one party to a sub- Fe**
mission was entitled to pay such charges and fees to the arbiters
88 might be demanded, without intimation to the other, and then
to bring an action for payment of the half, without even an ex-
trajudicial demand. The defender, in such a case, was not bound, _
without notice, and without being satisfied as to the reasonableness of
the accounts, to acquiesce in such a proceeding. A condition was
sometimes inserted in submissions, by which parties became bound
to pay such fees to the arbiters as some third party should think
reasonable; and sometimes (though this was not a correct proceed-
ing) the arbiters took the parties bound in the submission to pay
the fees due to them before they should be obliged to give out their
decrees, and effect had been given to such conditions; but no such
clause was contained in the reference in the present case; and 1f

12
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12 Dec. 1834 the pursuer, therefore, chose to pay the amount charged by the re-

-~/
'Jolly-and Son

v. Young.

Judgment.

ferees, without intimation to the defender, he was only entitled to re-
lief on instructing the reasonableness of the particular charges *.

The Lord Ordinary ¢ found the pursuer entitled to one half of
¢ the expenses of the arbitration, subsequent to the 13th day of
¢ June 1831, as paid to the arbiters and their clerks, with inte-
¢ rest from the date of payment as libelled ; and found expenses
¢ due,” &c.

The Court unanimously adhered.

Lord Corehouse, Ordinary. Act. Rutherfurd. And. Clason, W. 8. Agent. Al

Dean of Fac. (Hope,) Turnbull. Wotherspoon & Mack, W. S. Agents. D,
Clerk.

C.
SECOND DIVISION.

No. XXVIII. 16tk December 1834.
Tae Revereno ROBERT HUNTER, &ec.
against
BOOG.

SUPERIOR AND VassaL.—FEu.—A4 vassal, who has accepted of 6
Jfeu-charter, and entered into possession of the subject, is not entitled
afterwards to refute his feu invito domino.

On the 29th April 1825, the pursuer granted a feu-charter to the
defender of certain subjects situated at Canonmills, with the fol-
lowing clause of tenendas : ¢ To be holden, and to hold, all and whole
¢ the subjects above disponed by the said James Boog, and his fore-
¢ saids, of and under me, the said Reverend Robert Hunter, and my
¢ heirs and successors whomsoever, as immediate lawful superiors
¢ thereof, in feu-farm, fee and heritage for ever, by all the righteous
¢ meiths and marches thereof, as the same lie in length and breadth, .
¢ with all and sundry liberties, privileges and pertinents thereto be-
s longing, freely and guietly, well and in peace, paying therefor,

I

1

¢ It was also objected that the account was overcharged, and that many of the i
charges were unreasonable ; but this objection was departed from, before the Court
pronounced judgment. |
I

i



No. 28. COURT OF SESSION. 133

¢ yearly, the said James Boog and his foresaids, to me, the said 16 Dec. 1834.
¢ Reverend Robert Hunter, and my heirs, successors and assignees, ‘==’
¢ immediate lawful superiors of the same, the sum of L.57, 10s. H‘;‘;‘;&c
¢ yearly, in name of feu-duty, at two terms in the year, Whltsun- '
¢ day and Martinmas, by equal portions.”

Mr Boog did not take infeftment on this charter, but he enter-
ed on possession of the subjects contained in it, and held them for
some years, and paid the feu-duties from Whitsunday 1826 to
Martinmas 1830 inclusive. Having afterwards fullen into arrear,
he intimated his intention to give up and repudiate his feu; where-
upon Mr Hunter and his trustee raised the present action of de-
clarator, and for payment of the arrears of feu-duty, concluding,
that the defender and his heirs should be bound, in all time coming,
to hold the subjects in terms of the feu-charter, and to pay the feu-
duties in all future years as they became due.

The defender stated as his first plea in law, in defence against
this action, that ¢ the defender, as vassal in a feu-charter, was en-

“ titled to refute the feu etiam invito superiore.” And upon the ge-
neral question thus raised, the Lord Ordinary took the cause to re-
port on cases ; and the Judges of the Second Division, after hearing
counsel, ordered minutes, for the purpose of consulting the whole

Judges.

The pursuer pleaded—That there was no authority in any of our Pursuer's
institational writers for holding that the law of Scotland ever au- Fl***
thorised the vassal in a proper feu-farm to refute without the con-
sent of his superior. The doubts on the subject intimated by Sir
Thomas Craig and the other authorities relate only to proper bene-
ficia, or to lands held in blench farm. And even with regard to
them, it does not appear, from the passage in Craig chiefly relied
on by the defender, (lib. iii. dieg. 1. § 9,) that such a doctrine had
ever been sanctioned by any decision of a court of law in Scotland.
And Sir Thomas Craig concludes the passage with merely giving
it as a common opinion among feudal lawyers, on a speculative sub-
ject, applicable only to cases where the superior could bave no in-
terest to object to the renunciation. None of our later authorities
afford any countenance to the doctrine; and the decision in the
case of the Marquis of Abercorn v. Marnoch’s Trustees, 26th June
1817, is directly against it. Stair, ii. 11. 6, and 4. 48 ; Dirleton,
voce Feus ; Mackenzie, Obs. on Stat. 1457, c¢. 71, and Ersk. ii. 4. 5,
all aseimilate holders in feu-farm to tenants holding under a con-
tract of perpetual lease, and plainly thereby exclude them from any
right to renounce their obligation without the consent of the other
contracting party.
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The defender answered—That his feu-charter did not lay him
under any independent personal obligation to pay the feu-duties,
but only binds him to pay them as the condition of retaining the
right, and he was entitled to liberate himself from the obligation,
by renouncing the feu-right with all its benefits. The right of the
vassal to renounce a feu constituted by a proper feudal charter and
investiture, is recognised by the Leges Feudorum, ii. 88, and by
every foreign jurist; vid. Curtius de Feudis, iv. 185 ; Cujacius de
Feudis, ii. 14 ; Hotoman de Feudis, 38, &e. And the same prin-
ciple has been incorporated into our law ; Craig, iii. 1, 2; Stair,
ii. 11, 6. In the case of the Marquis of Abercorn ». Marnoch,
26th June 1817, the judgment was rested on the ground, that
there was a personal contract, independent of the feu-right, by which
the vassal was bound. The attempt to distinguish a holder in feu-
farm from a vassal holding blench, in respect of this privilege, i
quite unknown to any of the authorities, as the feu-farm was a
common tenure at the time when Craig and all the other aunthors
talk indiscriminately of the right of a vassal to refute his feu;
Stat. 1487, c. 72; Leg. Burg. 100. The ground upon which a
vassal incurs an irritancy ob non solutum canonem, and that a su-
perior, who avails himself of this irritancy to pursue a declarator,
cannot at the same time claim the arrears of feu-duty, (Mucvicar
v. Cochrane, 14th July 1748, M. 15,095,) is altogether inconsis-
tent with the idea, that a feu-charter is to be treated as a common
contract, binding in all time coming upon both parties.

The following opinions were given by the consulted Judges:

The Lords President, Gillies, Mackenzie; Medwyn, Corehouse,
Fullerton, Moncreiff, Jeffrey and Cockburn—We are of opimion,
that the defender is not entitled, in this case, to refute or renounce
his feu, without the consent of the superior; and that the action
brought by the latter, for having it declared that the feuar is bound
to make payment of the feu-duties in all time coming, and for pay-
ment of the feu-duties due or to become due, is competent and
well founded, both as to its declaratory and its petitory conclusions.

We think that the plain meaning of all the authorities (with the
single exception, perhaps, of Lord Bankton) is, that the right of
refutation invito domino, is competent only to sach vassals as hold
proper beneficia ; and that, not merely the principle, but the words
of these authorities, distinguish and exclude the case of onerous
feu-holdings, for duties equivalent to the value, or beyond it.

The right of refutation is nowhere stated to be naturally or ne:
cessarily incidental to the relation of superior and vaseal, or to be
deducible from any theory or system as to the nature of that rela:
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tion. It cannot, therefore, be represented as being technically, and 16 Dec. 1834.

upon principle, inter essentialia of all feudal holdings, of whatever

Hunter, &c.

description. On the contrary, its existence, in the absolute terms ,, pooq,

sow maintained by the defender, is admitted to have been matter
of controversy among the feudists ; and that, not upon any abstract

. Opinions of

Consulted

notion of consistency with feudal principles, (which could scarcely Judges-

admit of question,) but upon broad and flexible views of general
justice and equity ; with reference to which there never could have.
been any difficulty in a case like the present.

If the doctrine of the defender receive no countenance from the
anthority of imstitutional writers, it is equally unsupported by the
decisions of the courts of law, and it is undoubtedly at variance
with the general understanding of the country, It is matter of
notoriety, that innumerable feus have been granted, within the last
thirty years, which bave proved sources of most serious loss and
embarrassment to the feuars; but with the exception of the case
of Marnoch in 1817, this is the only attempt that has been made
toget rid of the burden by the simple device of remuneiation. It
is impossible that this easy mode of relief should not have been ge-
venally resorted to, had it not been the clear understanding of the
profession, and the country, that it was not legally competent.

If the defender is not entitled to renounce his feu, of course he
mast comply with the conditions under which he took it, and must
consequently be liable for the feu-duties. He raises some difficulty.
on the want of any written obligation on his part, and on the dif-
ference between the case of a bilateral feu-contract, and a mere feu-
charter under the hand of the superior; and it is troe, that one
learned judge rested his opinion in the case of Marnoch on this dis-
tinction. We are not of opinion, however, thatit is of any serious
importance. 'When it is once settled, that the conveyance is not
gratuitous, but strictly onerous, we think it necessarily follows that
the consideration must be legally due, and may be enforced by
legal procedure. There is necessarily, in all such cases, a clear
binding contract, which may be perfected as completely by a writ-
ten grant or offer on one side, followed by unequivocal acceptance,
wd consequent delivery of the subject, and continued possession
o the other, as if both parties had bound themselves in writing ;
aud nothing is more common, than instances of sale, location, and

other ordinary contracts, being perfected in this manner. The '

form of proceeding necessary for enforcing the obligation may in-

vary according to the circumstances; but the substance is al-
ways the same.  If there be mutual writings, with a clause of re-
getration, a charge may be immediately given. If there be mutual
writings without such a clause, an ordinary action, libelling on the

4
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writings, will be required ; and if there be writing only on one side,
with acceptance and delivery on the other, the writing and the facts
must be libelled together ; but there can be no more doubt of the
relevancy and competency of the allegeance in the latter ¢ase than
in the former.

Lord Balgray.—1I consider this case to be of great importance as
a question of law. .

The facts of the case are few, simple, and admitted. It humbly
appears to me, lst, That where parties have thought fit to carry
their transactions into effect, by a certain legal form, acknowledged
in the law, and its nature and effects fixed and established by prac-
tice and undeviating custom, a court of law has not the power to
alter what the parties themselves have agreed to adopt. Intention
or equitable considerations have nothing to do with the question.

2d, Nothing, as is admitted, appears of the transaction between
the parties, but that, of a certain date, a proper and correct feu-
charter was granted of certain subjects, by the one party to the
other. Whether this was the best mode of carrying the transac-
tion into execution, in all its circumstances, is a different matter,
and with which third parties bhave no concern.

8d, It is admitted, that no personal obligation, in point of form,
is created between the parties, or is engrafted on the real right exe-
cuted, which was perfectly competent to be done, both in point.of
form, and according to established practice. There is no inconsis-
tency ; on the contrary, there is great expediency, in uniting per-
sonal obligations with the pure feudal grant. But where that is
not done, each right, whether personal or real, must stand or fall
upon its own merits. Parties have alone the power to frame their
own rights, and it is not competent for others to supply the defect.

In the present case, the question is presented in its simplest avd
purest form; and the questions are—

1. Whether the vassal is personally bound to hold the feu-right
etiam se invito? Or, whether the vassal has right to refute it, etiam
invito superiore.

2. Supposing the vassal personally bound to hold the rnght, is he
personally bound for the reddendo?

With great deference to the opinion of others, I answer, in pomt
of law,

1. That the vassal is not personally bound to hold the feu se in-
vito, but may refute it, etiam invito superiore.

2. Supposing the vassal personally bound to hold the feu, he i8
not personally bound for the reddendo.

It would be unnecessary, and indeed improper, to refer to and
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quote the authorities already laid before the Court by the vassal. 16 Dec. 1834.
I certainly rest upon these authorities. In addition to these, I Hooee! 80
woald submit— v. Boog.
L By legal construction of the simple feu-charter. The tenen- — .
& and reddendo are real conditions of the feudal grant, and not 8!,’,',';:,‘1:‘;{
sbligations on the vassal personally. Grammatically, tenendas and Judges.
reddendo are participles; and, logically, participles thus used im-
ply conditions. The meaning is, ¢ I grant the feu to the grantee,
* be holding it of me, and paying so and so to me.” The words are
not, ¢ he being hereby bound, and, by acceptation hereof, he here-
* by binds and obliges himself,’ &c.
IL The simple feu-charter does not contain any counter obliga-
tion by the vassal, on which any diligence against his person or his
general estate can possibly be raised. The simple feu-charter is not
signed by him at all.
I1I. The law has provided a variety of special processes and legal
remedies peculiar to the superior ; but all of these are against the
subject or the rents of it, or the vassal’'s moveables on the ground,
or those of the tenant on the ground. Not one of these special
processes or legal remedies is against the person of the vassal, or
against his general estate. Thus: 1. The process of poinding
the ground ; for taking the vassal’s moveables on the ground; or
those of his tenant on the ground. 2. The process of maills and
duties; for taking the rents of the subject. 8. The process of de-
clarator of non-entry ; for taking the subject itself, if the heir of the
vasal deceased will not receive investiture of the subject instead, and
in terms of the deceased vassal’s investiture. 4. The process of
declarator of tinsel, ob non solutum canonem ; for taking the sub-
ject itself, if the vassal will not, or does not perform the reddendo.
In this last case, so little does the law infer or imply a personal ob-~
ligation, that all bygone feu-duties are thereby extinguished and
0opited.
To these remedies may be added the declarator of liferent escheat,
ud the declarators of disclamation and of purpresture, which, al-
though now seldom if ever used, are still competent in law. Now,
il these are special processes and special remedies, which the law has
giren to feudal superiors as such ; and in not one of those can the
person of the vassal be touched, nor aught of his, unless it be on the
ground of the feu, or be the rent of the subject, or the subject itself.
The superior may raise, no doubt, an ordinary action against the
v, concluding against him personally for the reddendo ; but this
would be merely a tentative process, to try whether there ought to be
3 decree against the vassal personally or not.  This is no special pro-
¢es or remedy peculiar to a feudal superior. Our feudal laws bave
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16 Dec. 1834. been made mostly by feudal superiors, and most certainly they would
\e~=/ have provided a statutory remedy against the vassal personally, if the
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law was, that he, by his acceptance of the feudal investitare, was
bound personally for the feudal reddendo.

IV. The Act 20. Geo. 11, appointing horning against the so-
perior on the vassal’s procuratory of resignation, to receive the re-
signatary as vassal, and grant investiture to him, instead of the vassl
resigner, implies that the vassal resigner is not personally bound, nor
personally liable, either to hold the subject, or for the reddendo.
To hold that the vassal resigner is bound to hold the subject, and
yet entitled to demand that the superior shall receive another vasml
in the place of him, the resigner, would be to hold a manifest ab-
surdity ; and to hold that the superior is compellable, by law, to libe-
rate one party personally bound to the superior, and to receive an-
other personal obligant instead of the obligant liberated, would be to
hold another manifest absurdity. The resigning vassal may be a
much more solvent, and a much more eligible debtor than the sub-
stituted vassal ; and a substitution of debtor for debtor, invito credi-
tore, is perfectly unknown in the law.

It seems to be conceded that, in the case of a pure feudal bee-
ficium, the plea of the defender is sound and incontrovertible. But
it is said that here the nature of the transaction between the parties
is to be considered as a mutual personal contract between them, and
that the real heritable right here occurring must be held and inter-
preted as an emphyteusis, from which may arise personal obligations
hinc inde, which may be enforced. But I cannot accede to any such
proposition or transmutation. The parties—the granter, on the one
hand, and the receiver on the other—have adopted a form appliceble
to the subject-matter between them, known in the law, which is at-
tended and accompanied with certain legal effects, and that form
and these consequences no person is entitled to alter or amend
The name adopted, by which the right is altered, is laid hold of, for
no reason but to make it the foundation of an argument on an 2
sumed state of the fact.

To maintain, in a pure feudal grant, where no personal oblige-
tion has been executed by the parties themselves,—that notwith-
standing a personal obligation will be implied, according to the ade-
quacy or inadequacy of the feudal acknowledgment—appears to
me to be contrary to all the principles of the law of Scotland. In
this way a simple and pure feu-charter would be differently inter-
preted, and different effects given to it, according to the comparative
value of the reddendo; and this must vary in different times; 8
what may be an equivalent at first, may, in the progress of timer
become a mere elusory duty.
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I a persenal obligation can be enforced against the first vassal; 16 Dec. 1834
from the mere acceptance of the grant, it must be equally effectnal =~
against all singular successors who take the same grant; and if this f‘;;:; &e.
be the law, all those authorities regarding what is ¢ real and per- ——
‘sonal’ may be obliterated from our books. gg;:"ﬁ',:do‘

If the feudal character of the right stamped on it by the parties Judges.

# to be altered by interpretation, then that change in the nature
of the right must be adopted, and followed out and applied in all
the legal consequences. And, therefore, if this feu-charter is to be ~
beld as a mere consensual written agreement or contract, it may be
fairly asked, what are the rights of heirs, widows and creditors in
such a subject ?

Is it possible to maintain, that any saccessor to the feu-right in
question, - the vassal being infeft, could possibly take it up without
a special service ?

Or, is it possible to maintain, that the subjects contained in the
fen-charter would not be affected by the right of terce ?

Or, lastly, would it be possible to maintain, that any creditor
would be preferable on the subjects in question, even although he
was not secured by infeftment, and that a mere intimated assigna-
tion would be sufficient?

For these reasons, and upon the authorities quoted by the defend-

e, Iam humbly of opinion that the defender has a right to be as-
wilzied upon the surrender of his feu-right.

When the cause returned to the Second Division—

The Lord Justice-Clerk said—After all the consideration which Opinion of
Lean give to this case, I have arrived at the same opinion as the €™
majority of the consulted Judges. I think that all the authorities
which have the appearance of supporting the plea of the defender,
relate exclusively to proper beneficia, or feus held in blench farm.

There is no decision to throw any doubt on the point; and it is im-
possible to suppose that such a question would not have occurred
ere now, amongst the many unfavourable feus that have been taken
of late years, had the plea been considered tenable. I have looked
it the opinion of one living authority, viz. the MS. lectures of Mr
Baron Hume, and I find that that learned professor lays down a
doctrine not altogether consistent with the opinion of Lord Balgray,
ttleaston one poiut. He says, according to my notes of his lectures,
* A feu-charter is considered as a contract, in which form the obli-
‘ gations between the superior and vassal are frequently drawn;
‘a personal action therefore arises for payment of the feu-duty:’
td he refers to a decision in support of this doctrine, ¢ Wallace v
* Fergusson, 29th June 1739, Kilk’ I have therefore no doubt that
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a feu-charter must be treated just as a form of executing a feu-con-
tract.

Lords Meadowbank and Glenlee were of the same opinion.

Lord Medwyn.—1 have already expressed my opinion, in concur-
rence with that of the majority of the consulted Judges; and I shall
only add, that in forming it I was much moved by the uniform prac-
tice of the country, and general opinion of all lawyers, as it is im-
possible not to see that this question would have been raised fre-
quently before now, especially of late years, if any idea had been
entertained amongst lawyers or men of business, that it could have
been maintained with success. I cannot agree in the opinion ex-
pressed by Lord Balgray, that a superior has an action of maills and
duties for his feu-duty, nor do I find that remedy given to him by
any of our institutional writers.

The Court, accordingly, repelled the defences founded on the first
and second pleas of law, and remitted to the Lord Ordinary to pro-
ceed with the action.

Lord Ordinary, Medwyn. Act. Jameson and Marshall.  Alt. Dean of Fac. (Hope,)
and Penney.  Adam Paterson and Robert Lockhart, Agents. R. Clerk,
U.

FIRST DIVISION.
No. XXIX. 20th December 1834.

WILLIAM DUTCH
against
ALEXANDER WEBSTER.

Process.—BiLL-CHAMBER. — AcT OF SEDERUNT, llTH JULY

1828, § 15.— A bill of suspension, presented without caution, having,
or 21st June, been passed upon caution, but no caution having been
found, and a certificate to that effect having been taken out on 12th
July, and a second bill of suspension having been presented on 15
August,—found, that the second bill of suspension was, in the circum-
stances of the case, competent.

‘WessTER having given Dutch a charge for payment of a sum cor-
tained in a decree obtained against him in absence, Dutch present-
ed a bill of suspension without caution, upon advising which, with
answers, the Lord Ordinary, on 21st June 1834, ¢ passes the bill
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‘on payment by the defender of six guineas of the charger’s ex- 20 Dec. 1834,
¢penses in obtaining the decree in absence, and upon caution. ‘w~~’
Caution not being found, nor the expenses paid, the charger, on 3,‘::)‘;': iy
12th July, obtained a certificate of caution not having been found ;
ud the Lord Ordinary, 14th July 1884, ¢ in respect the complainer
‘bas failed to find caution in the suspension within mentioned, in
‘terms of the Act of Sederunt, a certificate to that effect having
¢been produced, and it also being stated that the said sum of ex-
¢ penses has not been paid, find the complainer liable in expenses,’
&. The account of expenses was audited in presence of the sus-
pender’s agent, and the amount decerned for on 30th July.
On the 1st of August thereafter, this second bill of suspension
was presented without caution, or at least upon juratory caution,
which, upon being advised with answers, was passed without cau-
tion.

The charger reclaimed, and objected to the competency of this
second bill, and pleaded—

The 15th section of the Act of Sederunt, 11th July 1828, points Charger's
ot the manner in which interlocutors in the Bill-Chamber can F'***
alone be brought under review, as follows: ¢ 1s#, Interlocutors en-
‘tered in the Minute-book during the last ten days of either vaca-
¢ tion, or of the Christmas recess,.or in session time, except during
¢ the last four sederunt-days of each session, or during vacation and
¢ Christmas recess, excepting the last ten days of each vacation and
‘ recess, if the same be interlocutors passing any bill, by a reclaim-
‘ing note to the Court within fourteen days from the date of the
‘interlocator reclaimed against; and if the same be interlocutors
* refusing a bill, by presenting a bill to the next succeeding Ordi-
‘ nary on the Bills ; and in case such second bill shall also be refused,
‘by a reclaiming note to the Court, within fourteen days from
‘the date of the interlocutor reclaimed against; provided always,
‘that all reclaiming notes in such cases shall be intimated to the
¢ opposite party, and in time of session be duly marked and boxed
‘ within the said fourteen days.’ :

In this case, the bill was passed upon the.21st of June, so tha

were seventeen days of the session to run; and therefore, if
the suspender wished to bring that interlocutor under review, the
only competent mode in which be could do so, under the Act of
Sederunt, was by a reclaiming note to the Court, within fourteen
days of the interlocutor ; but no such reclaiming note being pre-
%nted, the interlocutor became final as to both parties; and al-
though a reduction might thereafter have been open to the suspend-
®, ¢ertainly a new suspension was not. The interlocutor passing
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20 Dec. 1834. the bill on caution is the only interlocutor which enters the Minute.
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book of the Bill-Chamber. There s no such entry on a certificas
of no caution being taken out ; and it was found, in the case of Ar.
not v. Thomson, 25th Nov. 1825, that the reclaiming days in th
Bill-Chamber run from the date of the interlocutor, although m
certificate of refusal had been issued. Indeed, the suspender ac
quiesced in the interlocutor being final, and joined issue with th
charger as to the amount of expenses, in which he was found Liab
for failing in compliance with the conditions upon which the bil
was passed. :

The Act of Sederunt makes no distinction between a bill whid
is passed upon caution, though otherwise prayed for, and one whid
is passed without caution ; nor does it admit, that a bill offered with
out caution, but passed upon caution, is to be held or considered &
a refused bill. The act applies to every interlocutor passing a bili
without distinguishing whether upon caution or net; and therefort
as no reclaiming note was lodged, and that was the only remedy,
this second bill of suspension was incompetent. -

Answered—The first bill of suspension was offered without cas:
tion, but the Lord Ordinary passed it upon caution only, which wa
substantially refusing the bill, by annexing to it a condition with
which the complainer could not comply, and was not asked in the
bill; and such was truly its effect, for the bill was ultimately re-
fused in respect of no caution, by the certificate of no caution after-
wards taken out, and expenses on that account found due. Whena
bill is offered without caution, and is passed upon caution, it is held
equivalent to an interlocutor refusing the bill ; Wilson v. Mitchells
17th Dec. 18256. When a first bill, offered without caution, was
passed upon caution, a second bill was found competent.

As the certificate of no caution, which must be held as the true
date of the interlocutor refusing the bill, was not taken out till efter
the Court rose for the summer vacation, the Act of Sederunt, in
so far as respects interlocutors in the Bill-Chamber, pronounced
during session, does not apply.

When the case was first before the Court, (15th November,) the
Lord President stated, that he considered the second bill incompetent.
The interlocutor was not pronounced within the four last sederunt-
days of the Court, but on the 21st June; the only remedy was by
a reclaiming note. The interlocutor was one passing the bill, and
that is the only interlocutor which enters the Minute-book.

Lord Mackenzie.—I cannot hold, in all cases, that an interlocﬂ“f"
passing a bill on caution, where caution has not been offered, is equi*
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valent to refusing a bill. It was not originally so. Formerly it was 20 Dec. 1834
necessary, when caution was not found, to pronounce afterwards an N’
interlocutor, refusing the bill in respect of no caution. It is only %‘;‘:&::
wnder the last Act of Sederunt that such an interlocutor would be —

beld equivalent to refusing a bill if caution was not found. g’,’:r':’“ of

Lord Gillies.—Either party might bave reclaimed; but neither
of them having done so, the interlocutor is final as to both.

It was agreed, however, to consult the whole Judges ; and when
the case was again put out for advising, (20th December 1834,)
the Lord President said, that they had a conference with the whole
Judges on this case, and they had come to an opinion, that the
second bill of suspension was competent, and they would therefore
adhere to the interlocutor passing the bill *.

Lord Mackenzie, Ordinary. For Charger, Cuninghame. Greig § Morton, W. S.
Agents. For Suspender, Rutherfurd. Robert Smith, S. S. C. Agent.
B. Clerk.

T.

® His Lordship at the same time stated, that the Judges were of opinion, that
when a bill was offered, either upon caution or without caution, it should be either
simpliciter passed or refused ; and that, in future, a bill presented without caution
should not be passed upon caution; and their Lordships had directed intimation of
this t0 be given to the Bill-Chamber.
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B, Clerk.
T.

FIRST DIVISION. ) .
No. XXX. 13t January 1835.

CAMPBELL'S TRUSTEES
against .
WILLIAM PAUL.

- Bswxrupr.—SEQUESTRATION.— PoINDING THE GROUND.—HERI-
TaBLE CREDITOR.—A creditor in an heritable bond having exe-
cuted a summons of poinding the ground, after his debtor had been
s*questrated, but before a trustee had been appointed or confirmed ;
@id having also, upon application to the Sheriff, obtained warrant of
sequestration of the crop and stocking, which were inventoried before
the trustee was confirmed ; and the crop and stocking having been
wid by the trustee, with consent, and under reservation of the heri-

+ ¢ His Lordship at the same time stated, that the Judges were of opinion, that
'F'lbill was offered, either upon caution or without caution, it should be either
mpliciter passed or refused ; and that, in future, a bill presented without caution
"f"“ oot be passed'upon caution ; and their Lordships had directed intimation of
% 10 be given to the Bill- Chamber.

YOL. X, K
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table creditor's right,—found, that the heritable creditor’s claim over
the price of the crop and stocking was preferable, in so far as the
price of the lands themselves did not cover the heritable debt, and this
in virtue of the heritable security and executed summons of poinding,
but not in virtue of the sequestration awarded by the Sheriff.

TaeE late Miss Campbell was an heritable creditor on the lands of
Chippermore, in virtue of a bond and disposition in security, for
L.2800, granted to her by Mr Edward Boyd of Mertonhall, of date
21st March 1820, and upon which infeftment followed in May
1322. The bond contained a special assignation to the rents, maills
and duties of the lands.

In December 1825, Miss Campbell intimated to Mr Boyd that
she required payment of the bond at Whitsunday following. This
not having been complied with at that term, Miss Campbell raised
personal diligence, and, on 8th August 1826, executed a poinding
of Mr Boyd’s moveables, and had advertised a sale; but before the
sale was carried into. effect, Mr Boyd’s estates were sequestrated,
under the bankrupt act, on 9th August 1826. On the 28th of Au-
gust the respondent, Mr Paul, was elected interim factor, and on
the 23d September thereafter he was elected ‘trustee, and his elec-
tion confirmed on the 3th October.

On the 29th of August Miss Campbell raised and executed a
poinding of the ground to attach the crop and stocking, the lands,
over which the security extended, being in the natural possession of
Mr Boyd; and to prevent the interim factor or trustee from taking
possession, or carrying off the crop and stocking, she presented a
petition to the Sheriff of Wigton, to sequestrate the crop and stock-
ing on the lands, in security and for payment to her pro tanto of
the sum of L.2300, contained in the heritable bond, with interest,
penalty, and expenses thereon. Upon this petition the Sheriff, on
the 29th September, granted warrant of sequestration, and to inven-
tory and take charge, till further orders of court, and at the same
time appointed the petition to be served. In virtue of this warrant
the crop, stocking and moveables on Chippermore were inventoried
and sequestrated on the 30th September. The petition was duly
served, and Mr Paul entered appearance and lodged answers. This
took place before he was confirmed as trustee.

On the 7th of October an arrangement was entered into, by which
Mr Paul was allowed to sell the crop and stocking, but under re-
servation of any right of preference which Miss Campbell might
have in virtue of the diligence she had executed. Mr Paul after-
wards sold both the lands and the poinded effects. The price ob-
tained for the lands left a shortcoming of Miss Campbell’s bond of
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spwards of L.750. She died in January 1831, and the complain- 13 Jan. 1885.
ens, her trustees, claimed a preference over the price of the crop ‘==’
wnd stocking for this balance. The trustee rejected this claim to a g::'_'::'"f
peeference, on the ground, that the heritable security gave no pre- Paul.
ference over the moveables, or the property over which the security  °
extended, and these moveables were by the sequestration validly
traneferred to the trustee, for behoof of the creditors at large, from
the moment of the first deliverance on the petition for sequestration.

Against this judgment of the trustee the complainers presented
a petition and complaint, which was followed by answers, and there-
after a record was made up and cases lodged.

Pleaded for the complainers— L

L A bankrupt estate is not transferred from the bankrupt at the Cemplainors
date of the first deliverance on the petition for sequestration. It is
met in itself either an adjudication of the heritable, or a transference
of the moveable property. The interlocutor of sequestration mere-
ly renders the estate litigious, in order that it may be ultimately
vested, either by sentence of the Court, or by conveyance from the
bukrupt, in a trustee elected by the creditors; but even after the
enfirmation of the trustee, the deliverance operates as a transfer-
ence of the estate, only in so far as the personal creditors are con-
cerned, and tantum et tale as it stood in the person of the bank-
mpt. The conmstruction put upon the 30th section of the statute by
the respondent is opposed to the whole of the enactments in the
other sections relative to vesting the estate in the trustee, and is also
opposed to the decisions of the Court in the case of Bell v. Bank
of Seotland, 3d Dec. 1831.

Itis only after the trustee is confirmed, that the Court, by the
th section, is required to pass an act, ordeting the bankrupt to
coavey the property to the trustee, or, whether he does so or not,
ujudging the property to the trustee by the aet of Court. The
sbject of the statute is to prevent the bankrupt from granting, or
s ereditor from acquiring, a preference which had no previous exis-
teace. The sequestration prevents the acquisition of any prefer-
dble rights subsequently to the first deliverance, but it does not
Kevent the exercise of preferable rights previously existing. This
Gistinetion was recognised in Cormack v. Anderson, 8 July 1829 ;
Buchan v. Farqubarson, 24 May 1797, M. 2905.

IL But even supposing the interlocutor of sequestration were
tquivalent to a deeree of adjudieation, as of the date of the first de-

such decree of itself cannot compete with a poinding of

te ground, which, though pesterior, proceeded on a prior heritable

keurity, to which no legal objection can be made. A poinding of
K 2
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on. By it the passive preference created over the moveables by the
sasine on the lands is converted into an active or actual right o
property in the moveables themselves, entitling the poinder of the
ground to stop the procedure of any legal diligence, unless founded
on a prior infeftment to his own, so long as the moveables have not
been actually transferred by real delivery, and carried off the ground
Poindings of the ground are excluded from the operation of the
bankrupt statute. There is no analogy between ordinary personal
poindings and a poinding of the ground. In the former, the con
stitution of the right arises solely in virtue of the diligence, whereby
the execution forms both the foundation of the claim and the eri-
terion of preference. But an heritable creditor’s preference is found-
ed on infeftment, so that the poinding of the ground is not the con-
stitution of his right, but merely the means of rendering it effectual,
and converting what was previously a mere right to stop the pro-
ceedings of another, into an actual and indefeasible right of property
in himself; so that if he stops an ordinary poinder or purchese
from carrying the goods off the ground till he himself completes his
active right by poinding of the ground, he must be preferred in
competition with every other party. These principles have been
acknowledged by various authorities and decisions; Ersk. ii. 8. 32;
Stair, ii. 5. 12; Lady Kelhead, Kames, Rem. Dec. No. 94; Web-
ster v, Donaldson, 18 July 1780, M. 2902; Parker ». Dougls,
Heron and Company, 5th Feb. 1783, M. 2868; Whyte v. Tullis
18 June 1817 ; Samson and others v. M¢Cubbin, 15th May 1822;
Lyle v. Greig and others, 27th June 1827; Bell ». Bank of Socot-
land, 8d Dec. 1831.

By these decisions it must be held as settled, that if the heritable
creditor has commenced his diligence of poinding of the groond
before the goods are removed, his preference is established, although
the diligence may not have been completed till after sequestration
has been awarded.

111. But Miss Campbell’s preference does not rest solely on the
executed summons of poinding the ground. 1In addition to this, she
obtained sequestration of the crop and stocking. The whole move-.
ables were inventoried before the trustee’s confirmation ; and the
diligence would have been completed by a sale, had it not been i~
terrupted by the agreement entered into, under reservation of Mis
Campbell’s rights. The right of an heritable creditor to resort @
the diligence of sequestration was acknowledged in the case of
Douglas, Heron and Company, (ut ante,) where sequestration was:
the course pursued by the heritable creditor, which was not evea'
followed by a poinding of the ground. .
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Pleaded for the trustee (respondent)—When the respondent 13 Jan. 1885.
was confirmed trustee, Miss Campbell had merely raised her action ‘===’
of poinding the ground, after sequestration had been awarded, but g::;f:;":_
had not completed her diligence. The great purpose of the bank- Paul.
rapt act was to secure the estate to the general body of creditors, pe,ondents
s at the date of the first deliverance, and prevent the creation of Pleas.
any preferences, by diligence or otherwise, subsequent to the date
of the first deliverance. This is most distinctly stated in the 29th
section of the statute ; and the general object of the act is also ex-
plained by Mr Bell, ii. 405, 406. It is there distinctly laid down,
that the completion of the trustee’s right, as a transference of the
vhole estate, at the date of the first deliverance, cannot be ob-
structed by any diligence used, or security held by an individual
ereditor, if not completed as a real right till after that time.

The statute has always been understood to have this effect. No-
thing farther than the confirmation of, and the act of adjudication in
favour of the trustee, has ever been considered necessary to vest the
moveable estate in him. It is pleaded by the complainers, that the
transfer of the moveables in favour of the respondent was excluded
by the raising of the action of the poinding of the ground, and by
the application to the Sheriff for sequestration ; but the proper sub-
jeet of security of an heritable creditor is the land, or other he-
riable property covered by the security. All the clauses in the
bond are framed in reference to the land or heritable subject alone.
Owing to a misapprehension of the general nature of an heritable
wcurity, erroneous views seem to have been entertained in regard
t0 the heritable creditor’s claim against the moveables which hap-
pened to be on the land ;—as in the principle supposed to be in-
Yolved in the case of Tullis v. Whyte, quoted by the complainers ;
but the whole subject underwent an anxious and deliberate discus-
tion in the case of Hay v. Marshall, 7th July 1824, the import of
which is well brought out by Mr Bell, ii. 58. :

Although an heritable creditor has no security over, or proper
right in the moveables in virtue of his heritable security, it has
been held that there is something in the general nature of his he-
ritable security which confers upon him a power of acquiring, in a
sammary form, a right in the moveables situated on the lands over
which the security extends. This power is recognised in the case
thove referred to, and in the note of the Lord Ordinary in the

awe of Bell v. Bank of Scotland, 3d Dec. 1831; but until the
beritable creditor has completed his right in the moveables, by
poinding the ground, that right is liable to be defeated, by other
Tights or diligences completed; and it was so in this case, by the
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18 Jan, 1835, confirmation of the respondent as trustee before the poinding was

\‘Y‘"/ completed.
%',:;f:’;",f The application to the Sheriff was incompetent: it was rested on
Paul.

the assumption, that, in virtue of the bond, a right of hypothee

Respondent's OF Other preferable right over the moveables existed. Bat m

Pleas.

such right did exist ; there was no clause in the bond giving such
aright; and the cases referred to by the complainers do not sane-
tion any such right; and the conclusions drawn from them are
plainly erroneous, from the cases of Hay v. Marshall, and Bellv.
Bank of Scotland, already referred to; Bell. Com. ii. 58.

" The Lord Ordinary made avisandum to the Court, and at the
same time issued the following note : ¢ The Lord Ordinary reports
¢ this case, not only because it involves a general question of im-
¢ portance in the law of sequestration, but because the arguoments
¢ of the parties bring into apparent conflict the principles of sevenl
¢ recent decisions, the true grounds and import of which it is de-
¢ sirable to have settled with as little delay as possible.

¢ There are many points argued in the cases, which the Lord
¢ Ordinary thinks attended with no difficulty. He has no doubt,
¢ that an heritable creditor, infeft upon a deed conceived in the
¢ terms of that held by the complainer, has a right to attach the
¢ moveables on the lands covered by the infeftment, by a poinding
¢ of the ground, or other competent diligence; and that he may
¢ proceed not only to complete, but to originate such process of at-
¢ tachment, subsequent to the first deliverance, an a petition for
¢ sequestrating the estate of the debtor, provided such attachment
¢ is completed before the confirmation of the trustee.

¢ On the other hand, he has quite as little doubt that it is neces-
¢ sary for the heritable creditor to use some process of attachment,
¢ previous to the confirmation of the trustee, in order to obtain 2
¢ preference over such moveables; and that if this %e not done,
¢ they will be vested in the trustee for the whole creditors, by the
¢ force of the statute.

¢ Thus much the Lord Ordinary thinks is settled by the dec-
¢ sions, (to go no farther back,) in the case of Hay v. Marshall, af-
¢ firmed with costs on appeal, and Bell v. the Bank of Scotland,
¢ since pronounced in this Court. But beyond this, he does not
¢ conceive that any thing has been finally settled ;—though princ-
¢ ples and reasons have been assigned for these, and other decisions,
¢ which would lead to larger, and he humbly thinks inconsistent
¢ conclusions,—and it is with a view to determine the extent and
¢ authority of these conflicting principles, that this case is now re-
¢ ported. The complainer contends, that under his infeftment he
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¢ bas & real, tbough accessory right to the moveables on the lands, 13 Jan. 1835,

¢ which requires only to be asserted, or at most extricated; by in-

-

‘stituting a poinding of the ground, obtaining a warrant of seques- . Campbell's

stees v.

¢ tration, or some other inchoate diligence ; and that his preference Paul.

‘can only be excluded by the trustee, or personal creditor, obtain-
ting actual delivery of the goods, and removing them from the
‘lands previous to any steps against such diligence ; and this doc-
‘trine he supports by the cases of Douglas, Heron and Co., Thullis,
‘and others, of dates anterior to that of Hay and Marshall, and by
¢ certain expressions in Lord Mackenzie’s note in the subsequent
‘ case of Bell against the- Bank of Scotland; and contends that the
¢ decision in Hay and Marshall proceeded on the plain ground, that
‘the goods had been actually sold, and removed before any claim
¢ was made for the heritable creditor.
¢ The trustee, on the other hand, maintains, that the heritable
* ereditor has, by his infeftment, no real right to the moveables on
. “the lands, but merely a power to attach them by the peculfar
¢ process of a painding of the ground; and that till this diligence
*is completed, no preference over them can be held s established ;
‘and, at all events, they must be vested in the trustee under a
‘ sequestration, if his appointment is previously confirmed; and this,
‘be says, is plainly the ground on which the decision in Hay and
¢ Marshall proceeded, especially in the House of Lords, by which
¢ the erroneous principles of some earlier decisions were corrected;
‘while in Bell ». the Bank of Scotland, although the diligence was
‘ not actually completed, it was plainly in the power of the heritable
* ereditor to have completed it, before the trustee was eonfirmed,—
¢ decreet having been obtained in both cases before the date of the
. petition for sequestration, and the articles immediately afterwards
‘settled by agreement.
¢ The Lord Ordinary humbly conceives, that one or other of
¢ these views should now be distinetly sanctioned by the Court. As
¢ things stand at present, the weight of authority seems to be with
¢ the complainer, though, if it is once admitted that an heritable cre-
* ditor is not entitled to all the privileges of a landlord, the views of
‘ the trustee appear most accordant to principle. The confirmation

“of the trustee seems to the Lord Ordinary to vest the moveables -

*in him, vi statati, as completely as they would have been vested
‘in any individual creditor by a completed poinding followed up
‘by sale and actual delivery. Itis by this peculiar statutory privi-
*lege of the trustee, that this case is distinguished from that of an
* ordinary poinding creditor, referred to by Lord Mackenzie in the
* case of Bell and the Bank of Scotland; and consequently, unless
* the Leritable creditor had a complete preference by his infeftment

4
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¢ alone, and without the help of any diligence whatever, it is diff-
¢ cult to see how any thing but a previously completed diligence
¢ should exclude this right of the trustee. The earlier cases seem
¢ no doubt to recognise the sufficiency of the infeftment alone, and
¢ equiparate the right of the heritable creditor in all respects to that
¢ of an absolute proprietor. But the case of Hay and Marshall evi-
¢ dently discredits that doctrine, and requires the use of some dili-
¢ gence, to give the heritable creditor a place in the competition;
¢ and then the difficulty recurs, how, if diligence is necessary, any
¢ thing but a completed diligence can avail. The Lord Ordinary is
¢ not aware of any principle upon which a preference can be gain-
¢ ed, (or excluded,) by inchoate diligence, except that of litigiosi-
¢ ty; and this, it seems to him, could scarcely be pleaded against the
¢ privileged and statutory rights of a judicial trustee. In any other
¢ view, it can operate merely as a notice or intimation of a wish and
¢ purpose to obtain a preference, which should rather quicken than
¢ exclude the efforts of a lawful competitor.

¢ If the inchoate poinding of the ground would not bar the vest-
¢ ing of the right in the trustee, the Lord Ordinary thinks that still
¢ less effect can be given to the subsequent application to the Sheriff
¢ for sequestration. Indeed, there seems much reason to doubt of
¢ the competency of such an application, at the instance of a mere
¢ heritable creditor, under such a deed as that now in question.
¢ Since it is admitted that it could not be followed out to the same
¢ effect as in the hands of a landlord, and though its competency
¢ is recognised in the earlier cases, this seems to be rested on the
¢ assumption, which will scarcely be now maintained, that an heri-
¢ table creditor has all the rights of an absolute proprietor, and has
¢ a real preference over moveables, without the need of any dili-
¢ gence, in consequence of his infeftment alone.
¢ The Lord Ordinary does not think that the agreement of parties
¢ in this case can in any way affect the question of law. It was
¢ entered into the very day before the trustee was confirmed, and
¢ when it was manifestly impossible for the complainer to have com-
¢ pleted any process of attachment before that event. The Lord Or-
¢ dinary cannot suppose that such an agreement can have any effect
¢ because dated on the 7th, which it would not have had if dated
¢ on the 9th. In this respect, it seems in no respect parallel to the
¢ agreement in the case of Bell and the Bank of Scotland.’

When the cases came to be advised, the following opinions were
delivered :

Lord Balgray observed, that the decision in the present case de-
pended upon the distinction between a personal poinding and a
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poinding of the ground, at the instance of an heritable creditor. The 13 Jan. 1834
latter was of a very ancient origin, and of a peculiar nature. It \"V‘,J
was not properly a diligence or adjudication of the goods on the g.:‘;""":;“:
lands, but @ declarator of a real right,—a real action, to which the Paul.
proper parties were the owner of the lands, the tenants, and the Opinion of
possessors, bat in which (when brought) all who had an interest in Court.
the goods might appear and claim to be preferred according to their
legal rights ; and if the party so appearing could shew a right pre-
ferable to that of the heritable creditor who brought the poinding,
he would fall to be preferred. The action might be directed against
wadsetters, liferenters, tenants and possessors, and even against an
heir-apparent, against whom it would be effectual in the same man-

ner that it would be effectual against the goods and moveables of

a general disponee, who had acquired right to the lands.

Such being the nature of the action, the next question was, how

far the right of an heritable creditor to insist in it was affected by

the operation of the sequestration statutes, and the appointment of
atrustee. It was said, that the transference in favour of the trus-

tee was of a declaratory nature, that it drew back to the date of the
tequestration, and, of course, that all the personal rights and move-
-~ ables belonging to the bankrupt must, from that moment, be vested
in the trustee ; but by the same judgment or act of sequestration,
which thus vested the moveable property in the trustee, he became

the owner of the land itself, and was thus placed in the same situa-

tion, in regard to the heritable creditor, as an heir-apparent, asingular
successor, or general disponee. 'What points out the nature and

effect of a poinding of the ground is, that there is a set of move-

tbles affected by it, which a trustee in a sequestration never can

reach; for he can touch only the goods and moveables belong-

ing to the bankrupt himself, but not those belonging to any third

party ; whereas the poinding of the ground extends to the move-

sble property of every tenant and possessor of the ground. Thus,

in every view, therefore, of the principles and operation of this dili-

gence or action, the trustee under a sequestration is in no better
situation than an heir-apparent or singular successor, and the right

of the heritable creditor, therefore, appears preferable.

Lord Mackenzie—1 am not desirous of resting the decision of

this case on the view that the trustee is in the same situation as an
ordinary singular successor infeft in the lands, as well as getting a
comveyance to the moveables at the date of the confirmation. I fear

that view might go too far, and might give a preference to the debi-

Wr fundi, independently of the fact that he had commenced his
pinding of the ground before the confirmation of the trustee. I

i content to look to the right of the trustee in this question as
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N~/ gidered by itself, without being prejudiced by his acquisition of
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right to the land. In this view, then, the case comes to be a com-

. petition between the trustee on a bankrupt estate, who has been

duly confirmed, and holds the right to the moveable part of that
estate, consequent on such confirmation by the statute ; and an he-
ritable creditor, who has used poinding of the ground, and who com-
menced the process of poinding the ground before that confirmatien,
—which’ has the preferable right to the moveables on the lands
over which the right of the heritable creditor extends? There are
difficulties in the law. Yet we must find some principle for de-
ciding the case. I shall state what seems the only intelligible
principle at all that prevents our practice being a mass of mere con
fusion and contradiction. Anciently, the moveables on land ge-
nerally were viewed as accessories to the real property of the land
in the landlord, without regard to the rights of free tenants. The
view seems to have been, that the moveables consisted either i
the fruits of the land or other things surrogated for these, and there-
fore were properly viewed as accessories thereof, while the right
of the tenant by his lease was only personal, giving no real right
either to the land or its fruits, so long as connected with the land.
Accordingly, it is certain that by the brieve of distress for the per-
sonal debt of the landlord, the whole moveables on the land were
swept away, without regard to the right of the tenant. Then, by
1449, c. 18, the right by tack was made real against subsequent
singular successors ; and by 1469, c. 86, it was provided, that ¢ frae
¢ henceforth, the puir tenant shall not be distrenzied for the lord’s
¢ debts, further than his term’s mail extends to;’ ¢ and gif the ere-
¢ diter taks the term’s mail by virtue of the brieve of distress, it
¢ shall not be lawful to the lord to take it again’ This statute
strongly shows the ancient view of our law. And it must be ob-
served, that it afforded a remedy only against personal creditors
using the brieve of distress, not against real creditors, as to whom
the law remained unchanged. Now, it was while this ancient rule
prevailed, that the rights of creditors baving feu-duties, annualrents,
or other debts payable out of certain lands, by virtue of reddendos
or infeftments, arose in our practice. The land was by the red-
dendo or infeftment made subject to a real right in security of the
debt, which was called debitum fundi; and it seems plain, that this
was held to extend generally over the moveables on the land, as
accessories thereof. Accordingly, the real creditor, if his debt was
left unpaid, had the power at any time of turning his general secu-
rity into special property, by poinding the moveables at his own
band in satisfaction. This was thought too rude, and he got the
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suthority of a court for poinding these moveables. But still the 13 Jon. 1835.

action and diligence of poinding the ground was an action and di-
ligence for giving effect to a real right. It was founded on a red-

dendo or infeftment over the land. It was preferable among dif- Paul.

ferent pursuers thereof, according to the date of the reddendo or

mfefiment. It was limited to moveables on lands in the reddendo Court.

or infeftment. It was good against all moveables on the lands,
without regard to the rights of tenants, even after the statutes 1449
md 1469 ; and at one time, it would seem, even without regard to
the rights of third parties baving brought their goods on the lands.
It was good against singular successors in the lands, not liable per-
wnlly for the debitum fundi. All these things demonstrate that
it was founded on, and merely executory of a real right over the
moveables as accessories of the fundus. How can they be account-
ed for in any other way ? If the debitum fundi gave no real right
over the moveables in the fundus, why did poinding of the ground
require infeftment in the fundus at all? So, why were poindings of
the ground preferable inter se, according to the dates of these infeft-
ments; and why were poindings of the ground directed against
moveables on the fundus more than any other moveables? Why
were they more powerful as against tenants or singular successors
than ordinary poindings ? Why did they take place by a proceed-
ing different from common poindings ? It seems to me utterly im-
pomsible to doubt, that debita fundi did anciently give a real right
over the moveables on the fundus, of a nature similar to pledge, or
~ hypothee of the fundus instructus, with its accessories of moveables
thereon, executable by poinding of the ground, and that our faw
did sanction the constitution of such real right. And I am aware
of no statute, decision or dictum, abolishing, or stating as abolished,
this real right.  This right, however, had limitations in its own na-
tare, and limitations of it were strongly called for by equity. And,
Jirst, the extension of it to the goods of mere strangers brought on
the fandus was found to be too strong, and was rejected by the de-
disions of this Court, although at one time sustained by the Court;
vide 11th July 1628, Lady Ednam. Then the extension of it to
the moveables of tenants was limited to the value of the rents due
by them, and the current rent,—not limited, observe, as poindings
ander statate 1469. Again, it was a right of security general over
the moveables on the land, and becoming special only by poinding
the ground. It left the administration of the fundus in the pro-
Prictor or his tenants. They therefore might, in fair administra-
tion, remove moveables from the fandus, or consume them, or alienate
to strangers, after the right of strangers was admitted, and so the
goods were taken out of the real right of the debitum fandi. Then
tteems to have been found, that portions of the goods might in

4
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13 Jan. 1835. like manner be taken out of the right of a prior creditor fundi by a

Campbell’s
Trustees v.
Paul.

Opinion of
Court.

posterior one, if the prior, when called upon, would not come forward
in due time and do diligence by poinding the ground; vide Stair.
Then it seems also to have been found, that even an ordinary peinder
for debt of the landlord or tenant, if the real creditor allowed him,
without interruption, to complete his judicial transference of the
moveables, so as to make them his own, equally as if he had bought
them, took them out of the right of the real creditor. Then it was ex-
tended to the creditors of a bankrupt taking the moveables by seques-
tration, if their right was allowed to be completed, while the real cre-
ditor had stood by and used no diligence to enforce his right. This
was the case of Hay ; the strongest case yet decided against the right
of the real creditor. Butit has never yet been found, that if a prier
real creditor did come forward by poinding the ground, in enforce-
ment and application of his debitum fundi, while the moveables were
still on the farm, and still the property of the proprietor of the fun-
dus, the real creditor, after coming forward to poind the ground, could
be excluded by subsequent alienation, either voluntary or legal,
of the moveables, or, in particular, that he was obliged to run a race
of diligence with ordinary poinders or takers of the moveables by
mercantile sequestration. On the contrary, it was found unani-
mously in the Second Division, that poindings of the ground were
not affected by the equalising provisions of the bankrupt act like
ordinary poindings, implying strongly that they were not liable to
the ordinary rules of competition with common poindings. Neither
has this ever been stated by authority, statute, or even dictum of
any lawyer. Nor can I see any ratio for it now, more than existed
anciently. The exclusion of a real creditor by a completed alien-
ation, voluntary or judicial, made without any interpellation, by any
procedure on his part, rests on principles reconcileable to the pecu-
liar nature of the real right in the creditor fundi, so far as relates to
moveables, i. e. as a general right over a moveable estate, liable by
its nature to change and to management, and consequently liable to
alienation, voluntary and judicial, fairly made and completed, while
the right of the real creditor was not exercised so as to interpel it..
But the exclusion of this real right by a voluntary alienation, poind-
ing, or sequestration taking place after actual commencement of the
process for rendering special and effectual the right of the real cre-
ditor, can rest on no principle consistent with the existence of that
right at all, but just upon a denial of it altogether. It just comes
to this, that the creditor fundi had no right at all over the moveables.
Now that, I think, not only without authority, but truly inconsistent
with the existence of poinding the ground at all. It makes our law
utterly unintelligible and preposterous. It makes every one pecu-
liarity of a poinding of the ground,—its foundation,—its limitation,
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—its extension,—its procedure,—its effects, equally senseless and 13 Jau. 1835,
absurd. I cannot therefore possibly receive this view. I rather cm
adbere to the view which I think was certainly that of all our an- Trustess v,
cient lawyers, not contradicted in this, as far as I can see, even by P '“"__
modern writers—vide particularly Notes on Stair, 196. Opinion of
Lord Gillies.—1 entirely agree with Lord Mackenzie, but I do Court-

ot understand Lord Balgray’s opinion to go to this, that if a trus-
tee were confirmed before any step taken in poinding the ground,
the debitor fundi would be preferable to the trustee. That is not
the case before us, where the question is, whether, after an action
of poinding the ground is raised, the heritable creditor is neverthe-
less to be excluded. The idea that he is, seems to be rested on an
attempt to consider a poinding of the ground as a species of diligence ;
bat it is not truly so: it is the assertion of a real right, which be-
comes effectual the moment it is asserted, to the exclusion of all per-
wnal claims.  Groods belonging to a tenant are affected by the poind-
ing, not because the tenant is debtor to the party using it, but be-
cause the action completes the real right of the creditor to the goods

onthe lands ; and if this applies to the property of the tenant, multo

magis ought it to be effectual against the goods of the proprietor.

In the present case, the action of poinding was raised, and the sum-

mons executed, long before the trustee was confirmed; so that the

demand was made, and the right judicially asserted. The Lord Or-

dinary in his note observes, that the authorities in this case are on

one side, and principle on the other; but it appears to me that they

agree,

The Lord President also concurred ; and the Court therefore, ¢ in Judgment.

‘respect of the bond and disposition in security, and infeftment

‘libelled, and of the action of poinding of the ground raised in

* virtue thereof at the instance of Margaret Campbell, the creditor,’

‘and executed prior to the confirmation of the respondent as trus-

‘tee on the sequestrated estate of Edward Boyd, sustain the com-'

‘plaint, and find that the respondent did wrong in repelling the

¢ petitioners’ claim of preference on the proceeds of the sale of the

‘ erop and stocking on the lands of Chippermore, and remit to the

¢ trustee to sustain the same accordingly : But find that the petition-

“ers have no right of preference on the said effects, in virtue of the

‘ sequestration thereof obtained before the Sheriff of Wigton, and'

‘decern: Farther, find the respondent, as trustee on said estate,

‘liable in the expense incurred by the petitioners in this Court;’

‘ appoint an account,’ &c.

Lords Moncreiff and Jeffrey, Ordinaries. Act. Dean of Fac. ( Hope,) Donaldson.

Cempbell § Tvail, W, 8. Agents. Alt. Keay and Graham Bell. Thomas
Sprott, W. 8, Agent.  R. Clerk. c
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FIRST DIVISION.
No. XXXI. 17th January 1835.

ABERNETHY aND H1s AsSIGNEES
against
Majsor-GeneraL. FORBES or GORDON.

BrLank WRIT.—STAT. 1696, c. 26.—~ENTAIL—4 deed of entail
being executed with certain substitutions nominatim, but left blaxk
as to the name of a remoter substitute, whick, however, was after-
wards inserted by the writer of the deed, at the same time that he
JSilled up the testing clause in terms of a Rolograph letter of the en-
tailer,—held, in an action at the instance of one of the nominatim
substitutes, that the entail was a valid and effectual and subsisting
entail.

Tm: late Lieutenant-General Benjamin Gordon executed a deed
of strict entail of his lands and estate of Balbithan in Aberdeenshire.
The deed, when written out, contained a destination in favour of the
granter, and, after his decease, to the defender, and the heirs-male of
his body, (under burden of certain liferents) ; whom failing, to the
pursuer, and the heirs-male of his body; whom failing, to the pur-
suer’s brother (deceased,) and the heirs-male of his body. This
destination was followed by the words ¢ whom failing,” and then 2
blank space was left in the deed, followed by a destination hasredibus
nominandis, and lastly to heirs whomsoever.

The deed was in this state transmitted to General Gordon; and
after lying with him for a considerable time, he signed it, before
witnesses, at Balbithan, on the 20th day of July 1803, and returned
it to his agent at Aberdeen, accompanied by the following holo-
graph letter: ¢ Balbithan, 20th July 1803. DEaR Sir, According
¢ to what was settled betwixt us at last meeting, I send you by the
¢ bearer my disposition and deed of entail, as made out by you,
¢ signed by me at Balbithan, this 20th day of July 1808, in presence
¢ of Alexander Williamson, my servant, and Archibald Maegilla-
¢ vray, in Balcraig, witnesses; which you will please cause your
¢ clerk, Lewis Nicoll, fill up according to form ; and you will please,
¢ on a piece of paper, send me a sketch of what you mentioned may
¢ be necessary, in case I should choose to add any small codicil or
¢ legacies. You will likewise cause fill up the blank in the line of
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¢ suceession, with the name and designation of Sir John Gordon, 17 Jan. 1835.
¢ captain and lieutenant in the Coldstream Regiment of Guards’ ‘“e~~’
(signed) ¢ BEN. GorpON.” The writer of the deed accordingly :cb.e:'_'el';h;;m
filled up the blank as above, along with the testing clause, and the or Gordon.
deed was retransmitted to General Gordon.

Several years after the death of General Gordon, the defender,
then the heir in possession, raised a reduction of the entail, the
present pursuer, (the next substitute under the entail,) and Sir John
Gordon, (whose name was filled up in the blank,) being then abroad;
and on 22d June 1822, the late Lord Kinedder, Ordinary, pro-
nounced a decree in absence, finding, ¢ that there was a blank in
¢ the deed of tailzie challenged at the time it was executed; and
‘that an important clause was afterwards inserted. in the blank
‘space; finding also, that the said deed is false in its date, and
¢ therefore reducing, decerning and declaring in terms of the libel.’

The pursuer, on his return from abroad, raised the present action
of reduction of the above decree, ‘contending, 1. That the statute
1696, c. 25, did not at all apply to such a case as the present; but
supposing it otherwise applicable, it could not, at all events, apply
to annul the destination in favour of the pursuer, a substitute whose
name was filled up prior to the space which was left blank; nor,
2. Could it apply, because the deed was not delivered blank, but
wa filled up prior to delivery, and it was left to common law
whether there was an effectual substitution. 8. That if the act
applied to the period of subscription as well as delivery, then the
deed was effectually filled up, because directions were given for
this purpose unico contextu with subseription,. The Lord Ordi-
nary pronounced the following interlocutor, (4th July 1834) : ¢ The
¢ Lord Ordinary having resumed consideration of this process, in
‘réspect that the blank which is said to have existed in General
¢ Gordon’s entail at the time of its execution was in a part of the
* substitution posterior to that in which the names, both of the de-
‘fender and the pursuer in the present action, were inserted, and
“ that the said deed of entail was otherwise perfect and complete,
‘finds, That the existence of such blank did not affect the validity
‘of the deed as to these parties, and that the defender was not en-
‘ titled to pursue and obtain the decreet of reduction in absence now
‘ challenged, or to make up the titles in fee-simple sought to be
‘ reduced in this action ; and therefore reduces and decerns in the
‘ reductive conclusions, in so far as the interest of the pursuer is
¢ concerned, or may require: But as no appearance is made for Sir

¢ John Gordon, whose name is said to be improperly filled up in the
“blank, contrary to the provisions of the act 1696, c. 25, finds it
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¢ unnecessary to determine whether such filling up, or the holo-
¢ graph letter by which such filling up was authorised, would affect
¢ or import a valid substitution in favour of the said Sir John Gor-
¢ don, or of any substitute called after him in the order of succes-
¢ gion; and supersedes the consideration of the other conclusions
¢ of the libel, as to the defender having incurred an irritancy, and
¢ the pursuer being entitled to enter to possession of the estate, till
¢ this interlocutor, and the decreet of reduction therein contained,
¢ shall be final ; and supersedes also the question of expenses.’

Note.—¢ The alleged falsity of the date of the entail, which was
¢ one of the rationes decidendi in the original decreet of reduction,
¢ having been judicially abandoned by the defender, the question
¢ came to turn entirely upon the bearing of the act 1696, c. 25,
¢ upon a case like the present.

¢ There was much learned argument before the Lord Ordmary,
¢ on the question, Whether the act could at all apply to this io-
¢ strument, in respect that the blank was regularly filled up before
¢ delivery 7—and also on the question, Whether the filling up unico
¢ contextu with writing the testing clause, and in virtae of a holo-
¢ graph mandate by the granter, was not a filling up authorised by
¢ the statute 7—and whether that holograph mandate was not of it-
¢ gelf a valid substitution in favour of the party named therein?

¢ There were many points of difficulty in this part of the argo-
¢ment; and if the Lord Ordinary bad thought it necessary that
¢ they should be determined before justice could be done between
¢ the present parties, he would probably bave adopted the sugges-
¢ tion made by the defender, and reported the question upon cases
¢ to the Court. For the reason assigned in the interlocutor, how-
¢ ever, he did not think this necessary. In a question with Sir Jobn
¢ Gordon, it would probably bave been indispensable. But, as be-
¢ tween the present parties, there seemed to him to be clear and
¢ sufficient grounds for decision, apart altogether from those more
¢ difficult inquiries,

¢ It was thought, in the first place, to be clear enough, that
¢ though the act bears generally that the deeds against which it is
¢ directed ¢ shall be declared null,’ this truly means only, that they
¢ shall be null as to the persons whose names were improperly inserted
¢ in the blanks, and that the effect of this nullity on the other parts
¢ of the deed shall be determined on the ordinary principles of law.
¢ The whole of the decided cases support this construction, as well
¢ as the preamble of the statute, and justice, and the reason of the
¢ thing. The evil intended to be remedied was, the risk of fraud,
¢ from the prevailing practice of passing bonds blank in the name
¢ of the payee from hand to hand, as bills of exchange now pas
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¢ with blank indorsations; and the case contemplated by the statute, 17 Jan. 1835.
‘and to which its terms are accommodated, was that of one or a
s umber of conjunct payees so filled into the blank, by the annul- A"
¢ment of whose rights the instrument itself of course became null. or Gordon.
¢But when the statute came to be practically extended (for which
Sthere was no doubt sufficient warrant in its words) to deeds of
‘entail with a variety of substitutions, and to other complex instru-
¢ ments, under which diverse interests were provided to diverse per-
‘sons, it would plainly have been carrying the remedy far beyond
¢the evil, and in fact creating a much worse evil, to have found the
*whole deed null and unavailing to the parties primarily favoured,
‘on sccount of blanks in the nomination of postponed parties, or
¢ parties for whom separate benefits were intended,—to have annul-
“led the right of the institute, for example, because the name of
 the fiftieth substitute was filled into a blank—or disappointed the
* daim of the assignee of L.100,000, because the name of a legatee
‘to whom he was directed to pay L.5 was in a similar condition.
¢ Aecordingly, in the case of Kennedy, (July 13. 1722, M. 1681,)
‘which seems to have been very carefully considered, and where
‘ the question was as to the validity of a substitution filled into a
‘blank, it is assumed on all hands that the disposition itself, and
¢ the institution therein contained, was liable to no objection. And
‘the Lords accordingly found, in express terms, ¢ that it must still
“be looked on as blank in the substitution.’ And this judgment
‘having become final, the case ultimately ends by sustaining the
‘doquet, by virtue of which the blank had been incompetently
*filled up, as ¢ of itself importing a substitution in favour of the per-
“sons therein named.” And the Lord Ordinary has not been able
‘to discover that the soundness of this decision, or the principles
‘involved in it, has ever been judicially questioned.

‘The defender indeed seemed ultimately to admit, that these
‘ were the principles on which the present case was to be decided ;
‘and his main argument was, that though the nullity of a substitu-
* tion might not affect the institute or prior substitutes in a disposi-
‘ tion in fee-simple, (which was the case of Kennedy,) the principle
*failed in its application to cases of strict entail, where all parties
‘ were burdened in favour of the whole substitutes; and the right
‘ of these called first made truly conditional, on the succession being
‘secured to those named after. Quomodo constat, it was asked, that
‘General Gordon would have devised his estate to the pursuer, if
‘he had been aware that the succeeding destination to Sir Jobn
* Gordon was not to be effectual ; and how does the nullity arising
*from this blank differ from a vitiation in substantialibus, the effeet

‘of which extends to every part of the instrument ?
YOL. x, L
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¢ The Lord Ordinary has not been moved by these arguments.

¢ The case of vitiation he thinks does not apply, both as afford-
¢ ing far stronger presumption of actual fraud than the mere oecur-
¢ rence of a blank, and from the circumstance of its generally ma-
¢ king it uncertain what the original tenor and import of the deed
¢ truly was; and even in cases of vitiation, the parts of the deed not
¢ affected by that in which the vitiation occurs have often been
¢ found effectnal; Keir v. Pardowie, 1597, M. 17,062 ; Johnston,
¢ 1688, M. 17,063; Kemps, 2d March 1802, M. 16,949.

¢ The principle is scarcely affected by the distinction chiefly re-
¢ lied on by the defender, between deeds of entail and dispositions
¢in fee-simple containing substitutions. In fact, they differ only
¢ in the power of those who take first in the latter case, to disap-
¢ point the substitution. In both these, there is a benefit provided
¢ for the substitutes, and a purpose in the maker of the instrument
¢ to confer such benefit. If the whole instrament, therefore, is to
¢ be annulled, in either case, because that purpose is defeated, -it
¢ should be annulled in both cases. If it can be competently asked
¢in this case, quomodo constat that General Gordon would have
¢ made an entail at all, if he had not relied on the substitution te
¢ Sir John Gordon being effectual, it might as well have been ask-
¢ ed, in the Balterson case, in 1722, quomodo constat that Hugh
¢ Kennedy would have made a disposition of his estate, if he had
¢ not relied on the substitution to John Kennedy being effectual ?

¢ But, in truth, all this ground of pleading is fallacious. There
¢ may be blanks (or other nullities) occurring in such parts of a
¢ deed as to make the whole null: a blank in the name of the pro-
¢ perty disponed would be of this nature, though not under the act
€ 1696 : a blank in the name of the disponee, where there was ne
¢ substitution, would be equally fatal, both under the act and at
¢ common law ; and probably a blank in the name of the institute
¢ would be in the same situation. But it is extravagant to main-
¢ tain, that all blanks which vary the deed from what it would have
¢ been, if they had been originally filled up, must have this effect;
¢ and it seems safe enough to say, that such blanks shall only annul
¢ the clauses or provisions in which they occur, and those to which
¢ they directly and specially apply, and that all the other parts of
¢ the 'deed, in which a clear and complete purpose is aptly exprese-
¢ ed, shall have effect.

¢ It would no doubt bappen, that in this way the deed which
¢ ultimately takes effect will not, in all its parts, be the deed which
¢ the maker intended or expected to take effect; and that the ques~
¢ tion, quomodo constat that he would have made the deed which
¢ dues take effect, can never be answered with absolute and precise
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‘certainty. But, on the whole, justice is better done by giving 17 Jan. 1835.
“effect to such parts (being the main and principal parts,) as he Am
< phainly intended and wished to take effect, than by annulling and 40 ¢ e
s disappointing the whole of his intention, on account of the un- or Gordon.
*foreseen failure of a subordinate part. The leaning of the law is,

¢ut res magis valeat quam perseat; and that utile per inutile non

tvitietur. If the defender’s doctrine were to be adopted, how

¢should a general disposition, in which heritage is incompetently

¢ devised along with moveables, (as on deathbed or by deed testa-

¢ mentary,) be sustained as to the moveables, though annulled as to

¢ the real estate 7 In the greater part of such cases, the question ef
¢quomodo constat might be put with infinitely greater force than

‘in the present,—the purpose of the maker not being merely de-

¢ feated as to some subordinate or postponed interest, but the most

‘unjust and absurd, and certainly unintended, distribution of his

‘property being thereby. effected. The same principle, indeed,

¢would defeat the rights of all heirs of entail, not alioqui succes-

‘suri, who now get rid of the fetters, and turn themselves into

¢ proprietors in fee-simple of estates, which they never were in-

‘tended to hold on such conditions. If the failure of one substitu-

‘tion, by its being written on a blank, is held a ground for redu-

‘ cing the whole deed, because it is not absolately certain that the

¢ granter would have made it without that substitution, what shall

‘be mid of thie failure of all the substitutes, and all the conditions,

¢ without which it is nearly certain that no such destination would

¢ ever bave been made to the prejudice of the heirs of line? The

‘answer in both cases is, that what is effectually done by any deed

“shall stand and take effect, although other things, which were in-

¢ tended to stand along with it, have been found ineffectual ; and

‘ courts of law, in so deciding, do not make a new deed for a party,

‘bat merely give effect to as much of his deed as the law can re-

‘ gard as subsisting.’

Both parties reclaimed ; the pursuer praying for a variation of the
interlocutor of the Lord Ordinary, as to the extent and conse-
quences of the judgment, (and to which the Court acceded,) and
the defender praying for an alteration on the merits. The de-
fender pleaded—1. That the Lord Ordinary had overlooked one of Defender's
the chief grounds of objection to the deed, viz. that being a deed of Fleas
sirict entail, it was essential it should contain an absolute disposi-
on to some persén nominatim; that here the parties favoured
were limited fiars, and that it had been proved the maker of tlie
eatail had not made up his mind as to the party who was to occupy
the last place in the destination, upon which the whole effect and

L2
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17 Jan. 1883, validity of the entail must necessarily hinge ; that whatever might
S~/
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Pleas.

Opinion of
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Judgment.

be the effect of the deed as a simple destination, it was clearly im-
perfect as an entail. 2. In regard to the act 1696, c. 25, it had
been found to apply to deeds of destination ; that in none of the
cases cited had the Court given effect to a partial application of the
act; for in all the cases, and particularly that of Kennedy 0. Ar
buthnet, 13th July 1722, M. 1681, the party whose name had been
inserted in the blank was the very person who exhausted the sub-
stitution ; and independently of that, the deed had been filled up in
that case by a writing probative according to 1681, c. 5, which
was not so here,

The Court did not think it necessary to hear counsel for the re-
spondent. .

Lord Gillies observed, that the defender, by admitting the appli-
cation of the act 1696, c. 25, to a disposition of a fee-simple estate,

‘bad lost the benefit of the statute. By the general provisiond

that act, it certainly did not originally extend to the destination
even of a fee-simple estate ; but assuredly its provisions, if appli
cable at all, were equally applicable to an entail. His Lordship
could see no reason for the one more than the other. In truth, there
were few deeds of settlement where the maker could be said to
have completed his intentions. 1In the case, for instance, of a der
tination heeredibus nominandis, there was a power reserved to add
to, or alter a deed after its completion. There had been many
cases, as, for instance, the Porterfield and Roxburghe cases, whese,
although the deed of nomination might labour under some defect or
nullity, the validity of the original deed had never been disputed.

The other Judges concurred; and the Court therefore, (in refe-
rence to the variation in point of form prayed for by the pursuer,)
pronounced the following interlocutor : ¢ The Lords alter the in-
¢ terlocutor reclaimed against, and reduce the decree of reduction
¢ libelled, in so far as it reduces the disposition and deed of entsi
¢ libelled, and also reduce the precept and retour and seisin libelled,
¢ under which the defender made up a title to the estate of Bak
¢ bethan, in fee-simple; of new reduce the charter of resignation
¢ libelled, expede in virtue of the procuratory of resignation in d:e
¢ said disposition and deed of entail, and the instrument of seisin
¢ expede on the said charter, and declare and decern according!y i
¢and further find, declare and decern, that the said disposition
¢ and deed of entail libelled, bearing date the 20th day of Jaly
¢ 1803, made and granted by the deceased Lieutenant-Genen!
¢ Benjamin Gordon of Balbethan, is a valid, effectual and sub-
¢ sisting entail of the lands and others therein contained; quoad
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¢ oltra, adbere to the interlocutor reclaimed against, reserving all 17 Jan. 1835.

‘ s of expe ’ Abernethy,
&c. v. Forbes
Lend Jeffrey, Ordinary. Act. Rutherfurd and Macdowall. Alt. Skens and or Gordon.
Anderson. J. & W. Dymock, and Cranston § Anderson, Agents.
D. Clerk.
C.

SECOND DIVISION.
No. XXXII. 28d January 18835.

WILLIAM HORNE or ScouTHEL
against
Taz MARQUESS or BREADALBANE anp tae TRUS-
TEES or¥ Sir JoN SiNcLAIR OF ULBSTER, BarT.

WarranpicE.—PRoOCESS. — PaescripTiON, NEGATIVE. — Held,
). That certain clauses in a contract of sale imported an obligation
to relieve the purchaser and his successors from all augmentations of
minister’s stipend beyond a sum specified. * 2. That another party
having subsequently undertaken to relieve the seller of all the obliga-
tions contained in that contract, the purchaser or his successor is en-
titled and bound, in bringing his claim of relief, to call this party
also as defender, along with the representative of the original obligee.
3. That the negative prescription afffects the claim of relief; only as
b such augmented stipends as have been paid, without relief being
daimed for forty years, but does not otherwise affect the general obli-
gation, which still remains effectual as to any augmentations which
may have taken place within the last forty years.

Br contract of sale, dated 21st March and 20th April 1715, Jobn
Lord Glenorchy sold to Francis Horne of Stirkoke, his heirs, &c.
ﬁe‘luds of Sybster and other lands, together ¢ with the parsonage
‘teinds, and the teind sheaves of the said lands,’ with the pertinents.
be contract contains a clause of warrandice, the latter part of
whichis in these terms : ¢ And to warrant, free, and relieve the said
¢ Fflncil Sinelair and bis foresaids of and from all augmentations of
‘minister’s stipend and burdens upon the teinds of the said haill
:l“d.s whether by augmentations, new erection of parishes, and
“Ml.tloml stipends, and that as well of all terms and years bygone in

all time coming, ‘and from all other perils, dangers, incumbrances,
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¢ and grounds of eviction whatsoever, as well not named as named,
¢ bygone, present, or to come, which may anywise stop, hinder, or
¢ impede the said Francis Sinclair or his foresaids in the peaceable
¢ possession, bruiking, and enjoying of the said haill lands, and
¢ pertinents thereof above disponed, and teinds of the same, and in-
¢ tromissions with, and recovering of the rents, maills, profits, and
¢ duties thereof, in all time coming, at all hands, and against all
¢ deadly, under the special exception of the proportions of stipend-
¢ money and victual above specified, now conditioned and agreed
¢ upon to be paid by him, the said Francis Sinclair, and his fore-
¢ saids, by this present right, to the ministers serving the cure
¢ of the said parish kirk, and his successors, at the terms and in the
¢ manner above mentioned.’

In 1719, the Earl of Breadalbane disponed the lands, &c. be-
longing to the Earldom of Caithness, and among others the lands
of Sybster-Wick and Hauster, to John Sinclair of Ulbster, ¢ under
¢ the burden of the bargain and sale made by our said umwhile father,
¢ or of any portions of the lands particularly and generally above
¢ disponed, or tacks of any of the said teinds or obligements there-
¢in contained, upon the said 7th January 1719, which the said
¢ John Sinclair, by his acceptance hereof, binds and obliges himself,
¢ his heirs and successors whatsoever, to ratify, approve and imple-
¢ ment in the haill heads, tenor, and contents thereof, in so far as
¢ we, or our said umwhile father, are bound thereby, and never to
¢ quarrel or impugn the same, on any account whatsoever, that will
¢ afford ground of eviction or recourse against us or our foresaids.’

. The right to the subjects and warrandice conveyed by the con-
tract of 1715 passed into the person of the pursuer’s father, who,
in 1797, purchased the lands, and in 1828 disponed the subjects to
his son, the present pursuer.

Augmentations of stipend were obtained successively in 1719,
1798, 1807, 1823. The augmented stipend had been paid by the
pursuer and his predecessors under interim decrees of locality, no
final decree of locality having been pronounced since 1715.

The pursuer and his predecessors bave been in the use of paying
these augmented stipends, whieh greatly exceeded the sums stipu-
lated in the contract 1715, But in 1828, he raised an action of re-
Lief, founding on the above-quoted clauses, econcluding against the
Marquess of Breadalbane, as representative of John Lord Glenorchy,
the party to the contract of 1715, and alternatively against Sir
Joblin Sinclair, as representative of John Sinclair of Ulbster, to whom
the lands were disponed in 1719, under the burden of Lord Glen-
orchy’s obligations relative to them.

Among other defences it was pleaded for the Marquess of Bread-
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albane— 1. That be did not represent universally Jobn Lord Glen-
orchy; 2. The pursuer had no title to insist; 3. That the ¢lauses
founded on do not import an obligation of relief so extensive as that
claimed by the paursuer; 4. That the claim is extinguished by the
negative prescription.

It was maintained in defence for Sir John Sinclair, that indepen-
dently of the pleas stated for the Marquess, the obligation of relief
was not validly transferred against him by the terms of the disposi-
tien 1719, and that, at all events, he was only subsidiarie liable to
relieve the Marguess, and could not competently be made a party
to an action of relief at the instance of the pursuer.

Thereafter, ¢ the Lord Ordinary having heard parties, and consi-
¢ dered the closed record and whole process, sustains the title of the
¢‘pursuer: Finds that the defender, the Marquess of Breadalbane,
¢is bound to relieve the pursuer, and bis lands and teinds of Sybster,
‘as libelled, of all payments of stipend beyond the amounts of
‘L29:2:8 Scots money, and two bolls victual, and also to re-
¢ lieve the pursuer, and his lands and teinds of Wedderclett and Haus-
¢ ter, as libelled, of all payments of stipend beyond the amounts of
¢ L.8: 6: 8 Scots money, and two bolls of victual, in all time coming ;
“but this with the exception of those portions of stipend which are
¢ payable by the pursuer for his said lands or teinds, under any
‘ sigmentation of stipend granted forty years before the pursuers
‘insisted on the present claim of relief; and in respect to the pur-
‘suer’s claim for relief, or repayment of arrears of stipend for years
‘bypast, and in respect to the liability of the defender Sir John
* Sinclair, appoints the parties to be farther heard.

Both defenders reclaimed, and the Court ordered cases.

Pleaded for the pursuer—1. The pursuer is entitled to the full
besefit of the obligation of warrandice and relief, and has a title
to insist; 2. The defenders called are the proper parties to the ac-
tion; 3. The warrandice having been granted expressly against all
angmentations of minister’s stipend and burdens beyond the amount
specified in the contract 1715, the conclusions of the action are fully
spported by the terms of the obligation; 4. There is no room for
maintaining that the right of relief has been cut off by the negative
prescription. Trifling augmentations, though submitted to for forty
Years, have not the effeet of extinguishing the obligation in toto.
Partial eviction cannot operate an extinction of the entire obliga-
tion. There is no roem for holding, even as to payments traceable
to an augmentation granted forty years before the present action
ws raised, that prescription ean begin to run from the date of the
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augmentation. It can only run from the date of the final decree
of locality. It is only then that parties can be aware that a per-
manent eviction to any extent has tuken place. Till then, a
party is not bound to claim relief under his clause of warran-
dice. In the Marquess of Tweedale, 12th Nov. 1333, it was
found in effect, that prescription could begin to run against the
claims of over-paying heritors for relief only from the date of a
final decree of locality. This claim of relief, therefore, cannot be
affected by the length of time during which it is alleged that the
over-payments have been continued. At all events, eviction cannot
be said to take place at the date of the augmentation. From a mere
augmentation it is not certain that the teinds will be encroached
upon, and not certain that eviction will take place ; Trustees of
Lord Aberdeen v. Dundas, 22d Nov. 1821, 1. S. 157. Suppos-
ing payments beyond the stipulated amount to have been made,
and the right of recovering them to be lost by prescription, the ob-
ligation of warrandice would still remain in full force as to all pay-
ments which have been made within the forty years, or which may
be made in future. The augmented stipend creates an obligation of
an annual prestation, and each year’s obligation, as it falls due, runs
a separate course of prescription. Prestations due upwards of forty
years may have prescribed. Those which have fallen due within
that period, or may hereafter fall due, remain effectual; Ersk. iii.
7. 13; Stewart v. Fleming’s Heirs, 10th March 1627, M. 10,749 ;
Laird of Gairntully, 16th Dec. 1638, M. 10,750; Magistrates
of Paisley, 30th July 1710; Lockhart v. Duke of Gordon, July
1730, M. 10,736 ; DBankt. ii. 12. 19; L 7. § 6. Cod. de Prescrip.
30 vel 40 ann.; Managers of King James V1. Hospital, 16th June
1758, M. 10,677 ; Milne v. Skene, Feb. 7. 1774, M. 10,715.

" Pleaded for the Marquess of Breadalbane—The construetion con-
tended for by the pursuer is contradicted by the import and terms
of the deeds. 2. The obligation of relief does not subsist in the
person of the pursuer. 3. Any claim of relief from augmentations
under the contract 1715 is cut off by the negative prescription.
It is admitted, that the first augmentation took place in 1719, and
that no claim of relief was ever urged or intimated until the date of
the present action. It is of no consequence that the augmentations
took place under interim decrees of locality. Payment was exigible
and was exacted under these decrees from the possessors of the lands,
who were therefore in titulo, if they chose, to claim relief. Their
silence for upwards of a century extinguishes the obligation of relief
in toto. The negative prescription was introduced for the protection
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of the lieges in every case, where, owing to the negligence of the cre- 28 Jan. 1885.
ditor, his claim had lain dormant for forty years; Kames, Eluc. 241. ‘\w~~/
The rule was admitted cautiously at first, but being found benefi- g:"';:e"_; of
cial, its operation was extended by subsequent enactments; Ersk. Breadalbane
i 7, 8; Stat. 1469, c. 29; 1474, c. 55; 1617, c. 12. It is in 204 Others.
striet accordance with the principle of the rule to hold, in the pre- Pleas for the
sent case, the right of relief lost, by neglect to urge th‘e c]mm f:or “B’r‘:h‘:l'm:
forty years after the date of the first augmentation. It is inconsis-

tent with principle to hold the prescription applicable to one aug-

mentation, without holding the original obligation of relief totally
extinguished by it. The pursuer founds on a supposed analogy

between the present case and that of teinds and feu-duties left un-

caimed for forty years; but the analogy does not hold. Teinds are

abarden on lands by public law ; feu-duties under the charter by

whicha man holds his lands ; Earl of Moray, 2d Feb. 1827 ; Shaw,

v. 284 ; Stair, ii. 12, 22; Earl of Panmuir, 7th Feb. 1666. The

right to tack-duties also does not prescribe, because the obligation

to pay rent appears in gremio of the tenant's title; Stewart’s Heirs,

10th March 1627, Dict. 10,749, and other cases referred to by the

pursuer. In the present case, no such objection ‘can be pleaded.

The defender is neither opposed by public law, nor by the terms of

the deeds by which he holds his lands. In the case of the Earl of

Aberdeen, referred to by the pursuer, it turned out that the years of
prescription had not run since the date of the distress, and on that

account alone the plea of prescription was rejected. The case of

Lockhart, founded on by the pursuer, is the only one which supports

bis views ; and the decision in that case has been referred to by

lawyers as of very doubtful authority ; Kames, Eluc.251 ; Bankton,

ii. 18, 19. It is not reconcileable to principle, and is contradicted

by many other decisions ; Beadsmen of Magdalene Chapel v. Drys-

dale, 30th June 1671, Dict. 11,148; Countess of Rothes v. Mar-

quis of Douglas, 1st Jan. 1685, Dict. 11,255 ; Tarsappie v. Pit-

tendriech, 4th March 1685, Dict. 10,770 ; Stewart v, Children of

Pitoullie, 6th July 1711, Dict. 10,722 ; (this decision approved of by

Kames, and contrasted with that of Lockhart, Elue. p. 250) ; Mil-

ler v. Storie, 15th June 1757, Dict. 10,738; Grabam v. Douglas,

7th Feb. 1735, Dict. 10,745 ; Magistrates of Linlithgow v. Mit-

chell, 21st June 1822, Skaw, i. 553 ; Earl of Moray, 2d Feb. 1827,
Shaw, v. 284,

Pleaded for Sir John Sinclair’s Trustees—In addition to the pleas Pless for Sir
maintained for the Marquess, that the pursuer had no title to insist Job Sinclair's
3 5 Trustees.
sgainst Sir John.
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28 Jan. 1835. . At the advising, (20th Feb. 1884,) Skene, for the Marquess, re-
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ferred to the case of Hamilton v. Lady Montgomery, Jan. 1834, in
which a clause of relief similar to that which gives rise to the pre-
sent action occurred.

Lord Justice-Clerk.—1 have no doubt that Sir John Sinclair was
properly called as a defender in this case, and I require nothing far-
ther to satisfy me of this, than the terms of the clause quoted in Sir
John’s case, p. 7. This clause was embodied in his title to the
Earldom of Caithness, and there can be no doubt it was ebligatory
upon him. 'What then ought Mr Horne to have dene ? 1f he had
called the Marquess only into the field, the objection would at once
have been taken, that he was not the proper party, Sir John Sin-
clair’s ancestor baving undertaken all the obligations which had
formerly been undertaken by Lord Glenorchy. The pursuer was
elearly bound to have called both parties, leaving them to settle the
question of relief between themselves.

The question before us at present is, whether Mr Horne had a
title to insist in this action against the Marquess. I have no doubt
that the obligation was regularly undertaken by Lord Glenorchy,
and has been transmitted to the pursuer. As to the meaning of the
obligation, if I read the case for the Marquess alone, I would have
no doubt that no warrandice from augmentations had been granted.
He seems to wish to shut our eyes to the more important part of
the obligation, and direct our attention solely to what is of no con-
sequence. A sale of lands took place; I don’t care for how many
merks they were purchased. The defender seems to refer to the
price as an indication of the character of the contract; but I do not
think we have any thing to do with that. The then Lord Glen-
orchy, as he is called, was, I bave no doubt, as sharp as the present
Marquess in looking after his interest. A sale took place for an oné-
rous consideration, and warrandice was granted. Then look to the
terms of the clause. Is it possible to imagine a more clear obliga-
tion to relieve from all augmentations ? The clause itself is absolute,
with the exception of certain proportions, which proportions are
elsewhere anxiously stated in precise terms, as being of a certain
specified amount. I have no hesitation whatever in finding the
obligation to relieve from all augmentations is as explicit as there
was any necessity for it to be. Ihave as little doubt that the right
of relief has been duly transmitted to the pursuer. There seems
to be no ground whatever for disputing this. The pursuers title
is therefore unexceptionable, and the only question that remains is,
whether the Lord Ordinary’s interlocutor correctly decides the rights
of the parties.
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With regard to the general defence of prescription, I think it de- 23 Jan. 1885,

serving of very considerable attention. 1st, How far, in an obliga- N/
tion like the present, a party is entitled to plead presecription apon ﬁ::;;, of
isterim deerees of locality,. We bave often bad questions before Breadalbane
1s in regard to charges upon particular heritors under interim de- and Others.
erees of locality, and we have invariably held that the minister had Opinion of
Hight to come against the heritor to the full amount of his teinds, ***™
ot certainly beyond that amount, and that the extent of that heri-
wr's right of relief could not be ascertained until a final decree of lo-
ality took place. Until that period, it is not known what amount
of stipend will ultimately be imposed upon his lands, and therefore
it is impossible to say whether or not be will be ultimately entitled
% any relief for the payments he is making. I am therefore of opi-
nion, that in this case there are no termini babiles for the plea of
preseription.  The case of Channelkirk, referred to by the pursuer,
is applicable, and was, I think, decided upon sound principles.
Until a final decree is pronounced, it is impossible to say what over~
payments, or whether any, have been made, and therefore it is im-
pessible to plead prescription. I therefore think the Lord Ordi-
mry’s interlocutor right on principle.

Lord Mackenzie *.—It may be right for me to state the grounds
wpon which I pronounced the interlocutor now brought under re-
view. I have no doubt that the principle which ruled the case
of Channelkirk is perfectly correct, but it does not apply here.

Where there is a set of heritors paying under interim decrees of lo~
ality, supposing the interim decree lasts for one hundred years, it
i uterly impossible to held that their mutual rights of relief should
be affected by prescription. But here the case is totally different.
This is an extensive obligation, by which Lord Glenorchy bound
bimself, as an individual, to relieve Francis Sinelair of all exactions
Yeyond a certain amount, as minister’s stipend. An heriter, sensi-
Be that he is making overpayments under an interim decree, can-
ot in any shape enforee his right of relief, until a finul decree is
pronounced. He cannot bring his action of relief until a final de-
cree establishes to what extent his right of relief exists. Here the
cme is different. The moment Sinclair was called upon to pay be-
Yoad the specified amount, his right of relief could be enforced. He
might have called, and it was his duty to bave called at once upon
Lord Glenorchy to relieve him, in terms of bis obligation. Nay, he
would have been entitled, bad he asked it, to a decree, relieving him

* Hia Lordship was called in, in the absence of Lords Cringletie and Meadowbaok.
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in express terms from the payments due under the interim locality.
In the ordinary case he must wait for the final locality. But here
there seems to have been no reason for delay. Upon these grounds,
therefore, I hold prescription to be a relevant plea; and the ques-
tion remains, how far it is applicable.

With regard to this, I beg to direct your Lordships’ attention to
an expression in the statute 1617, which seems to have escaped the
notice of the parties. It states that the bond of warrandice shall
not prescribe from its date, but ¢ only from the date of the distress
¢ which shall prescribe.” The pronoun here refers to the distress,
not to the bond. The meaning is, each distress shall prescribe.
Therefore I hold, that although the plea of prescription is perfectly
relevant, it only applies to those augmentations which took place
forty years before the date of the present action. With regard to
the interpretation of the clause, and the question of transmission,
my opinion is the same as your Lordship’s. There seems no ground
for questioning one or other.

Lord Glenlee.—1I am perfectly satisfied as to the title. The clause
itself is most explicit. There can be no doubt as to the transmission.
With regard to the lands of Sybster in particular, it is the plainest
of all points.

With regard to the question of prescription, I must confess I ne-
ver was more at a loss in my life. It is a new point, and one of
great difficulty ; and therefore I would wish the opinion of the other
Judges. I would do as the other Division often does, just put the
question, how far prescription applies here, without troubling them
with the rest of the case. I do not think that the case of Channel-
kirk, (which I bave no doubt was correctly decided,) has any refe-
rence to the present. The question here arises with a party who
might not have been an heritor ;—in point of fact he was not an he-
ritor subsequent to the date of the first augmentation. Sinclair was
therefore entitled to say, I have a settled claim of relief against an
individual ;—the amount of the relief is fixed, and cannot be af-
fected by a final decree of locality, or by any question among the
heritors ; the amount of my liability is fixed; and therefore, from
the moment an augmentation takes effect, however just or unjust,
I am entitled to relief. But then the question comes, how far the
right is lost by prescription: And, 1st, As to the view that each
augmentation runs a separate course, I cannot easily concur with it.
The right of relief constituted is of one character, and, I may say,
is in a manner an individual subject. And, then, the plain princi-
ple of the law seems to be, that after such a lapse of time withont
claiming relief, the party is no worse if he is not allowed to claim
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it Thisis the natural conclusion ; but the question is altogether a 28 Jon. 1835,

vew one, and one of great difficulty. Iam very doubtful as to how ‘e~=’
it ought to be decided, and I am therefore for consulting the other g:m; of
Judges. Breadalbane
Lord Justice-Clerk.—1 did not by any means intend to say that ** Other
wy mind was made up on the question. On the contrary, I said Opinion of

it was one of great difficulty, and deserving great consideration. I Court.

therefore agree with your Lordship in thinking that the other Judges
oaght to be consulted. In the meantime we are agreed that the
pursuer’s title ought to be sustained ; and to that extent we adhere
to the interlocutor of the Lord Ordinary.

More, for Sir John, again called the attention of the Court to the
effect of sustaining generally the title of the parsuer, while the ques-
tion, whether Sir John had incurred the obligation, remained unde-
cided.

Lord Justice- Clerk.—The title is sustained to this effect merely,
that the pursuer was entitled and bound to call Sir John Sinclair
into the field, leaving him and the other defenders to settle the ques-
tion of relief among themselves. An interlocutor was thereupon
pronounced, by which their Lordships adhered ¢ to the interlocator
*of the Lord Ordinary submitted to review, in so far as to find that
¢ the obligation of warrandice in the contract of 1715, libelled npon,
*is effectual to relieve from all future augmentations of stipend, and
“ that it has been duly transmitted to the pursuer: Therefore, and
‘to this effect, sustain the pursuer’s title, and decern; but, before
‘further answer, ordain the printed papers in the cause to be laid
“ before the Judges of the First Division and Permanent Lords Or-
¢ divary, for their opinion, whether, and to what extent, the plea of
“the negative prescription is applicable to, and can be maintained
*in defence of the present action.’

The following opinion was returned by the Lords President, Balgray,
Gillies, Mackenzie, Corehouse, Fullerton, Moncreiff, and Jeffrey.

In 1715, by a contract of sale, Lord Glenorchy sold to Francis Opinion of

Sinclair certain lands, with the teinds; and this contract contains a f:dg”_

chuse of warrandice, the first part of which is of a more general na-
tre; but the latter part is in these words: (Here follows the clause. )
The right to the subjects and warrandice conveyed by this contract
has passed through various authors into the pursuer, Mr Horne, who
Bow pursues the Marquess of Breadalbane and Sir John Sinclair, as
Tepresentatives of Lord Glenorchy, for relief, in reference to time
both past and future, from certain augmentations of stipend obtained
by the minister of the parish of Wick, within which the lands lie.

i
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