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PREFACE
TO THE SECOND EDITION.

—

—

This Second Edition incorporates a large amount of

new material of Church Law, and especially from the

year 1873 to the month of August, 1895.

All the Acts of Parliament bearing on Ecclesiastical

Law, and all the judicial decisions on Ecclesiastical

matters which have been reported in the Law Reports

between these dates, will, it is believed, be found in

their proper places.

Some information of older date, which had been

omitted from the earlier edition, but which the Editor

has found in the course of his reading, has been

inserted.

In order to find room for this additional matter, it

has been necessary to retrench some portions of the

first edition which have in course of time become

obsolete or of lesser importance, and to abridge some

judicial decisions which had been given at length.
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iv PREFACE TO THE SECOND EDITION.

The references and quotations throughout the Book,

in the original as well as in the new part, have been

compared and verified throughout.

In order to make the Book practically useful, many

cross references have been added ; and in a few in-

stances the order of portions of the Book has been

re-arranged.

In all other respects care has been taken to repro-

duce the original work, and especially to leave the

statements made by the Author intact.

Where the Editor has added any expression of his

own opinions, he has taken care that it should appear

to rest upon no authority but his own.

WALTER GEORGE FRANK PHILLIMORE.



PREFACE
TO THE FIEST EDITION.

—

—

The last edition of Dr. Burn's " Ecclesiastical Law " was

edited by me in 1842.

Since that period many and important alterations have been

made in that law.

The present Treatise incorporates considerable portions of

Dr. Burn's Work, but it is framed upon a totally different

model, and, while it contains a very large portion of entirely

new matter, omits those subjects over which the Ecclesiastical

Courts have ceased to exercise jurisdiction.

The dictionary form adopted by Dr. Burn, however super-

ficially convenient, appears to me fatal to any attempt to pro-

duce the law in the form of a system arranged according to

the principles of science.

No philosophical connection of parts,—no historical and legal

development of principles is consistent with the alphabetical

form ; while the writer is compelled to resort to the imperfect,

clumsy and wearisome makeshift of continual reference from

one subject to another under different letters of the alphabet.

I have endeavoured in this "Work to state the Ecclesiastical

Law of that great branch of the Catholic Church, called the

English Church, accurately ; and to show at the same time that

it is, with many imperfections— arising in great measure from

the hasty and crude legislation of modern times—capable of

being reduced to a system.

I hope that this attempt may be at least so far successful as

to promote a more continuous and scientific study of Ecclesi-

astical Jurisprudence than has for a very long period of time

been prevalent in this country.

EOBEET PHILLIMOEE.
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EXPLANATION OF THE REFERENCES

TO THE

BOOKS OF THE CANON LAW.

Dist. LXXVl. 0. 2 ...... Distinction the seventy-sixth and chapter the second of

the first part of the Decrees of Gratian. And if a v.

consonant, or this note be added, viz. §, it denotes

the verse or paragraph of that chapter, as Dist. xvi.

c. 2, v. 3, or § 3.

16 Q. 7, 3 That is to say, cause the sixteenth, question the seventh
and chapter the third of the second part of the

Decrees of Gratian.

Con. 1.2 Distinction the first and chapter the second of the third

part of the Decrees of Gratian.

X. i. 9, 6, 4 That is to say, book the first, title the ninth, chapter
the sixth and paragraph the fourth of the Decretals

of Pope Gregory the Ninth. The letter X. denoting
the Decretals of that Pope.

VI. iii. 4, 23 o Book the third, title the fourth and chapter the twenty-
third of the sixth book of the Decretals by Pope
Boniface the Eighth.

Clement. II. 5, c. 2 .... Book the second, title the fifth and chapter the second
of the Clementines.

Extra. 14, 3 That is to say, title the fourteenth and chapter the
third of the Extravagants of Pope Joan the Twenty-
second.

Comm. 3, 4 That is to say, book the third and chapter the fourth of
the Communes.

All these books of the Canon Law are likewise sometimes quoted by the initial

words of the law or chapter itself, and by the words of the title, as thus : Ex
specialise Extra, de Judais that is to say, cap. 17, tit. 6, of the fifth book of

Gregory's Decretals ; for the word Extra, imports these Decretals as well as the
Extravagants.
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30 A further Act as to the proposed Bishopric of Bristol, the Bishopric

of Bristol Act, 1894 (57 & 58 Vict. c. 21), has since been passed.

289 In Keen v. Denny (3 Ch., 1894, n. 169), Chitty, J., decided that, as

between patrons of benefices with alternate turns of presentation,

if one patron wrongfully usurp the turn of another, the order of

turns of presentation is not thereby altered, but the ousted
patron (after six months) loses his turn, and cannot requite

himself by usurping against the other patron by way of retalia-

tion ; and that in this matter there is no distinction between
usurpation by a stranger and usurpation by a person privy in or
party to the title.

379 In Keen v. Benny (as above), Chitty, J., also held that a presen-
tation on an exchange must be reckoned as a turn.

410 On the construction of sect. 14 of 23 & 24 Vict. c. 142, here given,

see now the case of Re Ecclesiastical Commissioners and New City

of London Brewery Co., Limited (1 Ch., 1895, p. 702), mentioned
later in this work at p. 1410.

658 Re Kerr is now reported P., 1894, p. 284.

664 As to the circumstances in which the duty of maintaining a closed

churchyard may be transferred from the churchwardens to the
parish council under sect. 6 of the Local Government Act, 1894

(56 & 57 Yict. c. 73), see later on in this work at p. 1466, where
the section is given in full.

681 In Regina v. The Vestry of St. Marylebone (1 Q. B., 1895, p. 771),

certain fees in respect of burials in the burial ground of that

parish were applicable for the purpose (among others) of the

repair of the parish church. The old burial ground having been
closed, the burial board were holden liable, under sect. 36 of

15 & 16 Vict. c. 85, to apply the fees received by them in their

new burial ground towards the repair of the church, as being a
"parochial purpose" under that section. This case is cited

on another point later on in the work at p. 1449.

693 The law as to the removal of monuments and stones when a
churchyard is laid out as a garden under the Open Spaces Act,

1887 (50 & 51 Vict. c. 32), will be found later on in the work at

p. 1413.

733 Another instance of the grant of a faculty for chancel gates is to be
found in the case of Vicar of St. James Norland v. Parishioners

(P., 1894, p. 256).

,, In the case of Vicar of St. John Pendlebury v. Parishioners (P. (1895)

p. 178), a faculty was granted for a reredos of a special nature.
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803 The Factory and Workshop Act, 1895 (58 & 59 Yict. c. 37), s. 17,

provides that, subject to and in the absence of notice, the
holidays to be observed in a factory or workshop under sect. 22,

sub-sects. 1 and 2, of the Factory and Workshop Act, 1878, shall

be the whole of Christmas Day and Good Friday, and of every
Bank-holiday.

1125 The Chancery Division will, in a suitable case, authorize the appli-

cation of purchase-money of glebe taken by a railway company
in the redemption of terminable rent-charges on the glebe, created

under the Improvement of Land Act, 1864. [Ex parte Vicar of
Castle Bytham, and Ex parte Midland Railway Co., 1 Ch. 1895

p. 348.)

1221 The provisions of sub-sects. 2 and 3 of sect. 8 of the Tithe Act, 1891

(54 & 55 Yict. c. 8), were applied in the case of Regina v. Cora-

missioners of Taxes for Barstaple (2 Q. E. 1895 p. 123), in

which case the owner of the tithe rent-charge appealed against
an alleged under-valuation of the land liable to such rent-
charge.

1231 Another local Act for the commutation of tithes in a parish in the
City of London is 7 Greo. 4, c. liv, referred to later in this work
at p. 1688.

1354 As an instance of a charge on glebe for drainage, see Ex parte
Vicar of Castle Bytham, and Ex parte Midland Railway Co. (1 Ch.
1895 p. 348), already referred to in these Addenda.
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625 1602, read 1603.

1312 8 Vict. c. 18, read 8 & 9 Vict. c. 18.

1317 8 Vict. c. 18, read 8 & 9 Vict. c. 18.

1330 38 & 39 Vict. c. 61, read 38 & 39 Vict. c. 92.

1353 28 Vict. c. 42, read 28 & 29 Vict. c. 42.

1695 28 Vict. c. 42, read 28 & 29 Vict. c. 42.





ECCLESIASTICAL LAW.

PART I.

INTRODUCTORY.

CHAPTER I.

THE CHURCH GENERALLY.

The Church (a) is a society of men instituted for the worship of '"The

God, bound together by the profession of a common faith, the Church."

practice of divinely ordained rites, and resting upon a visible

external order.

Such a society was unknown to heathen antiquity, and is the

peculiar creature of Christianity.

Heathen antiquity had a priesthood, but not a church. Its

religion was inseparably interwoven with the civil life and
municipal law of the citizen (b). Its creed was not a regular

system of doctrine directly affecting practice, but a variety of

incoherent legends and traditions mingled with remnants of

divine revelations, more or less believed by the people.

Christianity is inseparable from a community, in which it

imparts its truths by regular course of instruction, and endea-

vours to secure the observance of its precepts by a moral and
religious education ; and being a revelation of the will of Grod is

necessarily independent of municipal institution, and unconfined

by the limits of places or kingdoms.
The Church of Christ ought to be, and once was, like the robe Divisions in

of its Blessed Founder, and, like its faith, one. But in the lapse tlie Church.

(a) Lehrbuch des Kirchenrechts
aller christlichen Confessionen von
Ferdinand Walter (14th ed.), Bonn,
1871. A work of great knowledge
and research—perhaps the best
compendium of ecclesiastical law
extant. The author has, however,
an imperfect notion of the status of

the English Church—and does not

avoid the error of considering the
terms "Eoman" and "Catholic"
as convertible.

(b) " Publicum jus in sacris, in

sacerdotibus, in magistratibus con-
sistit . . . veluti erga Deum religio,

ut parentibus et patrite pareamus."
Dig. lib. I. tit. 1, 1. 1, 2.

P. VOL. I,



2 INTRODUCTORY.

of time various errors nave been introduced from various causes

into the faith and practice of the Primitive Apostolic Church.

This unity has been broken, and various communities of christians

have formed separate churches.

The great separation of the Eastern and Western Churches,

originally caused by the arrogance, ambition and un-catholic con-

duct of Some, remains from the same cause not only unhealed

up to the present day, but aggravated by the new dogmas which
Rome has recently promulgated, founded upon a new theory of

development which shakes the stability of all christian faith.

From like causes came the independence of our branch of the

catholic church in England, Ireland, and Scotland, and their off-

shoots in the United States of America, in India, in the British

colonies, and in heathen lands, and of the imperfectly constituted

Churches of the Protestants (<?).

From a like cause it seems probable that an independent

Episcopal Church will be formed in Grermany by those who,
holding fast to the ancient doctrine of the church and rejecting

the novelties of the last Roman Council, adopt the title of " Old
Catholics " and avoid the error and confusion generated by the

ambiguous title of Protestant (d) t

(c) " Patet non dari universalem
Ecclesiam Protestantium sed plures

particulares Protestantium Eccle-
sias ; sola enim unio in eandem
fidem, quae liberi assensus est, ad
illam non sufficit, sed requiritur

unio in unam eandemque societa-

tem." Boehmer, Inst. tit. 1, § 6,

not.
;
Walter, Lehrbuch, ubi supra.

" Si jamais les Chretiens se rappro-
chent comme tout les y invite, il

semble que la motion doit partir

de l'Eglise de l'Angleterre." De
Maistre, Considerations sur la

France, ch. ii.

[d) The Church of Ireland since

its disestablishment has in some
measure avoided a name which
would imply that it was a sect

rather than a branch of the Church.
The preamble to their canons of

1871 is as follows:—"Whereas it
'

' is expedient to amend the canons
" of the Church of Ireland, &c. . . .

" That the canons hereinafter ex-
" pressed and enacted and none
" other shall henceforth have full
" force and effect as the canons of
" the Church of Ireland." The pre-

amble to the constitution of the
Church passed in 1870 speaks of
" we the archbishops and bishops
of this the ancient Catholic and
Apostolic Church of Ireland," but
speaks afterwards of it as "a
Reformed and Protestant Church,"
rejecting innovations upon the
Primitive Eaith.
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CHAPTER II.

CHARACTER AND STATUS OF THE CHURCH OF ENGLAND.

The Church of England requires her members to believe in Belief in the

" one Holy Catholic Apostolic Church," or " one Catholic and
church"

Apostolic Church" (a). A very grave and carefully considered

manifesto, put forth in March, 1851, at the time of the last

papal aggression, on her behalf by two archbishops and twenty
bishops of England, distinctly declared " the undoubted identity

of the church before and after the Reformation " (b) : and that

at this epoch she purged herself from certain corruptions and
innovations of Rome, and established " one uniform ritual," but
" without in any degree severing her connexion with the ancient

Catholic Church." So also at the time of the foundation of the

Anglican Bishopric of Jerusalem, the Archbishop of Canterbury
gave the new bishop a " letter commendatory " to the " right

reverend our brothers in Christ, the prelates and bishops of the

ancient and apostolic churches in Syria, and the countries adja-

cent"; and in an explanatory statement published by authority,

it was declared to be the duty of the new bishop to " establish

and maintain, as far as in him lies, relations of christian charity

with other churches represented at Jerusalem, and in particular

with the Orthodox Greek Church" (c).

In 1867, eight primates and sixty-eight bishops assembled
from all parts of the globe, under the presidency of the

metropolitan of Canterbury.

The resolutions of this conference were prefaced by the

following introduction

:

" We, bishops of Christ's Holy Catholic Church, in visible

communion with the United Church of England and Ireland,

professing the faith delivered to us in holy scripture, maintained
by the primitive church, and by the fathers of the English,

reformation, now assembled, by the good providence of God, at

the Archiepiscopal Palace of Lambeth, under the presidency of

the primate of all England, desire, first, to give hearty thanks
to Almighty Grod for having thus brought us together for

common counsels and united worship
;
secondly, we desire to

express the deep sorrow with which we view the divided condi-

tion of the flock of Christ throughout the world, ardently

(a) Apostles' and Nicene Creeds, (b) 2 Phill. Intern. Law, § ccccxx.
English Prayer Book. The Guardian, April 2nd, 1851.

(c) 2 Phill. Intern. Law, §ccccxxii.

b2
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longing for the fulfilment of the prayer of our Lord, ' That all

may be one, as Thou, Father, art in me, and I in thee, that they

also may be one in us, that the world may believe that thou hast

sent me
' ;

and, lastly, we do here solemnly record our conviction

that unity will be most effectually promoted by maintaining the

faith in its purity and integrity, as taught in the holy scriptures,

held by the primitive church, summed up in the creeds, and
affirmed by the undisputed general councils.''

Episcopacy. As the Church of England is catholic, the cardinal point of

her constitution is necessarily her episcopal government, in

accordance with the doctrine and usage of the primitive Catholic

Church. When the bishop is ordained or consecrated (c), " The
archbishop and bishops present shall lay their hands upon the head
of the elected bishop kneeling before them upon his knees, the

archbishop saying, ' Receive the Holy Ghost, for the office and
work of a bishop in the Church of God, now committed unto thee

by the imposition of our hands ; In the name of the Father, and
of the Son, and of the Holy Ghost. Amen. And remember
that thou stir up the grace of God which is given thee by this

imposition of our hands : for God hath not given us the spirit

of fear, but of power, of love, of soberness.'
"

" It was (Hooker says) the general received persuasion of the

ancient christian world, that Ecclesia est in Epkcopo, the outward
being of a church consisted in the having of a bishop " (d).

So the statute of Provisors (25 Edw. III. st. 4) speaks of
" The Holy Church of England founded in the estate of prelacy

within the realm of England."
A clear perception of the fact, that the Holy Church of Eng-

land is founded on the estate of prelacy, is indispensable to an
accurate understanding of her whole system and of the law
by which the various parts of it are governed and maintained.

In illustration of this position many instances might be averred.

In this place,—the subject being dealt with at length hereafter,

— it will suffice to mention two. First, the Church of England
does not recognize the validity of holy orders unless conferred

by an episcopal hand, and does always recognize them when so

conferred. Consistently with this theory she does not in practice

re-ordain the clerk who, having been ordained by a Roman
bishop, leaves the Church of Rome and desires to officiate in the

Church of England. Nor can there be any doubt that the

Church of England recognizes the validity of the orders con-

ferred by the Greek Church.
Secondly, the bishop of the Church of England has an un-

examinable (e) authority to refuse ordination to any person

(c) The form of ordaining or con- rity of parliament,
secrating a bishop is a portion of (c?) Hooker, Eccles. Pol., book
the Book of Common Prayer, and VII. , c. 5.

has therefore received the sanction (e) Bex v. Archbishop of Dublin,
of the church, and the legal autho- 1 Alcock & Napier, p. 244.
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presented to him. No rights of royal, lay, or ecclesiastical

patronage are allowed to interfere with the exercise of this

power always inherent in the episcopal office.

The Church of England is often called Protestant in common The term

speech, and in some acts of parliament since the beginning of Protestan

the eighteenth century. The sovereign at his coronation swears

to maintain the " Protestant Reformed Religion established by
law," and the crown is by law to descend in the " Protestant

Line," but "whosoever shall come to the possession of this crown
shall join in communion with the Church of England as by law
established."

So in the statutes relating to the union of Great Britain and
Ireland it was provided, " that the Churches of England and
Ireland as now by law established be united into one Protestant

Episcopal Church, to be called the United Church of England
and Ireland, and that the doctrine, worship, discipline and
government of the said united church shall be and shall remain
in full force for ever as the same are now established for the

Church of England." So the Protestant Episcopal Church in

Scotland, and the Protestant Episcopal Church in the United
States of America are spoken of in various statutes (/). The
26 Ceo. III. c. 84, is wiser in its language, and speaks of
" Citizens of countries out of his majesty's dominions " " who
profess the public worship of Almighty Cod according to the

principles of the Church of England."
The expression Protestant is of foreign origin and obviously

wanting in legal accuracy and logical precision; for in one sense

the synagogue of the Jew and the assembly of the Unitarian are

Protestant. It has not been adopted by the church herself in

any formulary
;
but, as explained by the surrounding expressions

and limitations in certain statutes which, since William the

Third's reign, have adopted it, the name merely expresses, as

the Constitutions of Clarendon, the Statutes of Provisors and of

Praemunire had expressed before the Reformation, the indepen-
dent national existence of the Church of England, and her
distinct position from that of the Church of Rome, and certainly

does not express any identity of position or of doctrine between
the Church of England and general foreign Protestantism, as

such (g).

Indeed, the visible fabric of our old churches illustrates not
inaptly the identity of the church in her spiritual aspect before

and after the Reformation. They have been preserved, reformed
and cleansed, so as to conform in material respects with the

pattern of the primitive churches ; the face has been washed, but
the features are the same.

(/) 3 & 4 Vict. c. 33, now re-
pealed ; 5 Vict. c. 6.

(g) Thus Lutherans have been
formally decided to be in the
category of Protestant Dissenters,

and as such to be entitled to the

protection of the Toleration Act.

Bex v. JIube, Peake, Ca. p. 132

;

S. C, 5 T. R. p. 542.
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The primitive church is in England (/*) established by law as

the church of the state. The state controls and protects her

temporal condition and possessions. The sovereign is supreme
over all courts and causes ecclesiastical as well as civil. The
statute of Hen. VIII. (i) expresses in admirable language, and
with historical and constitutional truth, the manner in which this

control, protection, and supremacy are exercised.

The sycophants of this monarch, however, allowed the

supremacy to the crown as absolutely as it had been formerly

claimed by the Pope, and gave ground for the accusation that

they ascribed to him spiritual power and functions as head of

the church. Therefore, Bishop Jewell tells Bullinger, in a

letter dated May, 1559, " that the queen (Elizabeth) would not

be styled ' Head of the Church of England,' giving this grave

reason thereof, that that was a title due to Christ only and to no
mortal creature besides "

(/<•).

The true account of the supremacy is to be found in the

following authorities.

Lord Chief Justice Hale says :
" The supremacy of the crown

common kw^ °^ ^n0an(^ ^n matters ecclesiastical is a most indubitable right

of the crown, as appeareth by records of unquestionable truth

and authority "
(/).

Lord Chief Justice Coke says :
" By the ancient laws of this

realm, this kingdom of England is an absolute empire and
monarchy, consisting of one head, which is the king, and of a

body compact and compounded of many and almost infinite,

several, and yet well-agreeing, members, all which the law
divideth into two several parts, that is to say, the clergy and
laity, both of them next and immediately under (rod subject

and obedient to the head " (m).

By the parliament of England in 16 Rich. II. c. 5, it was
asserted, that " the crown of England hath been so free at all

times that it hath been in no earthly subjection, but immediately
subject to Grod in all things touching the regality of the same
crown, and to none other."

—by statute. And in 24 Hen. VIII. c. 12, it is thus recited :
" Where by

divers sundry old authentick histories and chronicles it is mani-
festly declared and expressed, that this realm of England is an
empire, and so hath been accepted in the world, governed by one
supreme head and king, having the dignity and royal estate of

the imperial crown of the same ; unto whom a body politic,

compact of all sorts and degrees of people, divided in terms, and
by names of spiritualty and temporalty, been bounden and owen
to bear next to Grod a natural and humble obedience ; he being
also institute and furnished by the goodness and sufferance of

(h) The established church in (t) 24 Hen. VIII. c. 12.

Scotland has been Presbyterian (/»•) Strype, Annals of the Re-
since the reign of William III. formation, vol. I., p. 195, c. 10.

There is now no established church (I) 1 Hale, P. C. p. 75.

in Ireland. (m) Caivdrey's case, 5 Co. p. 8.

Church
established

in England.

King's
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Almighty God, with plenary, whole and entire power, pre-

eminence, authority, prerogative, and jurisdiction, to render and

yield justice and final determination to all manner of folk

resiants or subjects within this his realm, in all causes, matters,

debates, and contentions, happening to occur, insurge, or begin

within the limits thereof without restraint or provocation to any
foreign princes or potentates of the world."

Again in 25 Hen. VIII. c. 21 :
" This, your Grace's realm,

recognizing no superior under God, but only your Grace, hath

been and is free from subjection to any man's laws, but only to

such as have been devised, made and obtained within this realm

for the wealth of the same, or to such other as, by sufferance of

your Grace and your progenitors, the people of your realm have

taken at their free liberty by their own consent to be used

amongst them, and have bound themselves by long use and
custom to the observance of the same, not as to the observance

of the laws of any foreign prince, potentate or prelate, but as

to the customed and ancient laws of this realm, originally

established as laws of the same by the said sufferance, consents

and custom, and none otherwise."

In the Canons of 1603, can. 1. "As our duty to the king's —by the

most excellent majesty requireth, we first decree and ordain, ^^^
oftlie

that the archbishop from time to time, all bishops, deans, arch-

deacons, parsons, vicars, and all other ecclesiastical persons, shall

faithfully keep and observe, and as much as in them lieth shall

cause to be observed and kept of others, all and singular laws

and statutes made for restoring to the crown of this kingdom,
the ancient jurisdiction over the state ecclesiastical, and abolish-

ing of all foreign power repugnant to the same. Furthermore,

all ecclesiastical persons having cure of souls, and all other

preachers, and readers of divinity lectures, shall to the uttermost

of their wit, knowledge and learning, purely and sincerely (with-

out any colour or dissimulation) teach, manifest, open and declare,

four times every year at the least, in their sermons, and other

collation and lectures, that all usurped and foreign power (foras-

much as the same hath no establishment nor ground by the law of

God) is for most just causes taken away and abolished, and that

therefore no manner of obedience or subjection within his

majesty's realms and dominions is due unto any such foreign

power ; but that the king's power, within his realms of England,
Scotland and Ireland, and all other his dominions and countries,

is the highest power under God, to whom all men, as well in-

habitants as born within the same, do by God's laws owe most
loyalty and obedience, afore and above all other powers and
potentates in the earth."

Can. 2. " Whoever shall affirm, that the king's majesty hath
not the same authority in causes ecclesiastical, that the godly
kings had amongst the Jews, and Christian emperors of the

primitive church, or impeach any part of his regal supremacy in

the said causes restored to the crown, and by the laws of this
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realm therein established ; let him be excommunicated ipso facto,

and not restored but only by the archbishop, after his repentance

and public revocation of those his wicked errors."

By can. 26, as it stood till altered in 1865, " No person was
to be received into the ministry, nor admitted to any ecclesiastical

function, without subscribing (amongst others) to this article

following : that the king's majesty under God is the only

supreme governor of this realm, and of all other his highness's

dominions and countries, as well in all spiritual or ecclesiastical

things or causes, as temporal ; and that no foreign prince,

person, prelate, state, or potentate, hath or ought to have
any jurisdiction, power, superiority, pre-eminence, or authority,

ecclesiastical or spiritual, within his majesty's said realms,

dominions and countries."

In the Articles (Art. 37), " The queen's majesty hath the

chief power in this realm of England, and other her dominions

;

unto whom the chief government of all estates of this realm,

whether they be ecclesiastical or civil, in all causes doth apper-

tain ; and is not, nor ought to be, subject to any foreign juris-

diction. Where we attribute to the queen's majesty the chief

government . . . we give not to our princes the ministering

either of God's word or of the sacraments ; . but that

only prerogative which we see to have been given always to all

godly princes in Holy Scripture by God himself ; that is, that

they should rule all estates and degrees committed to their

charge by God, whether they be ecclesiastical or temporal, and
restrain with the civil sword the stubborn and evil doers. The
Bishop of Rome hath no jurisdiction in this realm of England."
By 1 Eliz. c. 1, s. 7, it is enacted " that no foreign prince,

person, prelate, state, or potentate spiritual or temporal, shall

. . . use, enjoy or exercise any manner of power, jurisdiction,

superiority, authority, pre-eminence or privilege, spiritual or

ecclesiastical, within this realm, or within any other your
majesty's dominions or countries ; . . .

" but " the same
shall be clearly abolished out of this realm and all other your
Highness' dominions for ever : any statute, ordinance, custom,

constitutions, or any other matter or cause whatsoever to the

contrary in anywise notwithstanding."

Sect. 8. "Such jurisdictions, privileges, superiorities and pre-

eminences spiritual and ecclesiastical, as by any spiritual or

ecclesiastical power or authority have heretofore been, or may
lawfully be exercised or used for the visitation of the ecclesiastical

state and persons, and for reformation, order and correction of

the same, and of all manner of errors, heresies, schisms, abuses,

offences, contempts and enormities, shall for ever, by the autho-
rity of this present Parliament, be united and annexed to the

imperial crown of this realm."

At the great epochs also of the Revolution, and of the unions
of Scotland and Ireland, the supremacy of the crown was limited

and defined. The suspending power claimed by James II. was
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pronounced illegal (/?), and a coronation oath enacted which is

to be administered by one of the archbishops or bishops to the

sovereign, who must swear to govern the people according to the

statutes in parliament agreed on, and the laws and customs of

the kingdom, to maintain the religion established by law, and
preserve the rights and privileges of the bishops and clergy (o).

This supremacy was further defined by the oath of allegiance

and supremacy as set forth in 21 & 22 Yict. c. 48, s. 1. " I,

A. B., do swear that I will be faithful and bear true allegiance

to her majesty queen Victoria, and will defend her to the utmost
of my power against all conspiracies and attempts whatever
which shall be made against her person, crown or dignity, and
I will do my utmost endeavour to disclose and make known to

her majesty, her heirs and successors, all treasons and traitorous

conspiracies which may be formed against her or them ; and
I do faithfully promise to maintain, support and defend, to the

utmost of my power, the succession of the crown, which succes-

sion, by an act intituled ' An Act for the further limitation of

the crown, and better securing the rights and liberties of the

subject,' is and stands limited to the princess Sophia, electress of

Hanover and the heirs of her body being protestants, hereby
utterly renouncing and abjuring any obedience or allegiance

unto any other person claiming or pretending a right to the

crown of this realm ; and I do declare that no foreign prince,

person, prelate, state or potentate hath or ought to have any
jurisdiction, power, superiority, pre-eminence or authority,

ecclesiastical or spiritual, within this realm : and I make this

declaration upon the true faith of a christian. So help me God."
This oath, however, has been again altered by 31 & 32 Yict.

c. 72 ; and now the oath of allegiance is as follows :
" I,

,

do swear that I will be faithful and bear true allegiance to her
majesty queen Yictoria, her heirs and successors, according to

law. So help me Cfod."

(n) 1 W. & M. sess. 2, c. 2. (o) 1 W. & M. c. 6; 6 Ann. cc. 8,

11.
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CHAPTER III.

JUS ECCLESIASTICTJM.

What this is. The rules and laws which relate to the ministrations and
government, rights and obligations of a church established in a

state are properly denominated jus eccksiasticum ; under which
head are included, not only the canons and ordinances made by
ecclesiastical authority, but also the civil laws and the customs,

general and local, which affect the church, and which cannot

with strict propriety be included under the usual title jus

canonicum.

This observation applies with particular force to the law of

the English Church ; for in England the law of the church and
the state are, with few exceptions, the same.

Law by which Jus eccksiasticum admits of various divisions : considered as
the church is to its origin, it is either divine or human, modern or recent

:

governed.
ag canonists say ?

antiquum, novum, novissimum : considered as

to its object, it is either public or private.

(1.) Jus publicum eccksiasticum determines the authority of

the universal church and those who govern it. (2.) Jus privatum
eccksiasticum is concerned with the rights and duties of indivi-

dual members of the church. Jus publicum also admits of a

subdivision into internal and external:—the former being con-

cerned with the constitution of the church relatively to the

members of it ; the latter being concerned with the relations of

the church to the state and to other religious bodies not directly

connected with herself.

The rights and duties arising from these latter relations will

be discussed in later chapters (a) : the former relations, viz., those

arising from the union of the church with the state, will be con-

sidered in connection with the exposition of the law which
governs each institution or function of the church.

(a) Tide infra, Part X.



( 11 )

CHAPTER IV.

THE SOURCES OF THE LAW OF THE CHURCH OF ENGLAND.

An examination of the laws by which the Church of England is

governed leads to two certain conclusions :
—

1. That she has adhered in all matters of importance to the General

general principles of the law of the Eastern and Western ^eTaw^of^
Church. the Church

2. That she has at all times before and since the Reformation of England,

claimed the right of an independent church in an independent

kingdom, to be governed by the laws which she has deemed it

expedient to adopt.

In the case of Martin v. Jfac/wiiochie (a) the judge of the Court

of Arches said as follows:—"In the history of no kingdom is

the independence of the national church written with a firmer

character than in that of England, in the statutes of the realm,

in the decisions of judicial tribunals, and the debates of parlia-

ment.
" The Constitutions of Clarendon, in Henry the second's reign

(a.o. 1164), though directly aimed at the repression of the

inordinate claims and privileges of the national church, were,

no doubt, indirectly 'calculated/ as Hume observes, 'to establish

the independency of England on the papacy ;

' and, therefore,

when the king sought Pope Alexander's ratification of them,

that pontiff annulled and rejected all but six out of the sixteen

memorable articles.

" The resistance of Beckett, and, still more, the general feeling

excited by the wicked and impolitic murder of that prelate, pro-

cured the practical abrogation of the articles objected to, by the

enactments of Edw. I. and III., of Rich. II. , of Hen. IV. and
V., and of Edw. IV.

" But in the severe penalties attached to the statutes of pro-

visors and praemunire may be read the steady determination of

the English people to maintain an independent national church,

and to resist the ultramontane doctrines which had taken root

in some other countries.
'' The Statute of Provisors (25 Edw. III., st. 6 (b), a.d. 1350)

recites that ' the Holy Church of England ' was founded in the
' estate of prelacy within the realm of England ' by the king

(a) L.E., 2 Adm. & Ecol.p. 116, (b) 25 Edw. 3, st. 4, in "The
at pp. 150—155. Statutes Revised."
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and nobles of England, and forbids the prevalent abuses of the

pope's bestowing benefices upon aliens, * benefices of England
which be of the advowry of the people of Holy Church,' the

reservation of first-fruits to the pope, and the provision or reser-

vation of benefices to Rome. By 38 Edw. III. st. 2, c. 1 (a.d.

1363), persons receiving citations from Rome in courts pertain-

ing to the king, &c, are liable to the penalty of 25 Edw. III.

"The statute (a.d. 1392) 16 Rich. II. c. 5, renders the

procuring of bulls from Rome liable to praemunire, and it recites

a variety of papal aggressions upon the privileges of the crown

;

among other matters, as to the translation of bishops out of the

realm ; or from one bishopric to another within the realm ; and
the carrying of treasure out of the realm ; and so the realm,

destitute as well of counsel, as of substance, to the final destruc-

tion of the said realm, and so the crown of England, which hath
been so free at all times that it hath been in no earthly subjec-

tion, but immediately subject to God in all things touching the

regality (la regalie) of the same crown, and to none other,

should be submitted to the pope, and the laws and statutes of

the realm by him defeated and avoided at his will, in perpetual

destruction of the sovereignty of the kingdom of the king and
lord, his crown, his royalty, and of all his realm, which God
defend.

24 Hen. VIII. "This statute before the Reformation and the subsequent
c 12. enactment of 24 Hen. VIII. c. 12, and the great case of

Cawdry (c) , as reported by Lord Coke and corrected by Bishop
Stillingfleet, may be said to contain a treatise on constitutional

law of England upon the subject of the usurpation of the papal

see upon the liberties of the national church, and in regard to

the authority and privilege of the English crown. It would be

difficult to conceive a clearer or more dignified exposition of the

law upon this subject than is contained in the prefatory part of

the statute of Hen. VIII., ' Where by divers sundry old authen-

tick histories and chronicles it is manifestly declared and
expressed, that this realm of England is an empire, and so hath
been accepted in the world, governed by one supreme head and
king, having the dignity and royal estate of the imperial crown
of the same ; unto whom a body politic, compact of all sorts and
degrees of people, divided in terms, and by names of spiritualty

and temporalty, been bounden and owen to bear next to God a
natural and humble obedience ; he being also institute and
furnished, by the goodness and sufferance of Almighty God,
with plenary, whole and entire power, pre-eminence, authority,

prerogative, and jurisdiction, to render and yield justice and
final determination to all manner of folk, resiants or subjects

within this his realm, in all causes, matters, debates, and con-

tentions, happening to occur, insurge, or begin within the limits

(c) 5 Co. p. 1. Stillingfleet, Ecclesiastical Jurisdiction, "vol. II.,

Eccl. Oas., " Of the Foundation of p. 49.
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thereof, without restraint or provocation to any foreign princes

or potentates of the world ; the body spiritual whereof having

power, when any cause of the law divine happened to come in

question, or of spiritual learning, then it was declared, inter-

preted, and showed by that part of the said body politic called the

spiritualty, now being usually called the English Church, which

always hath been reputed, and also found of that sort, that both

for knowledge, integrity, and sufficiency of number, it hath been

always thought, and is also at this hour sufficient, and meet of

itself, without the intermeddling of any exterior person or

persons, to declare and determine all such doubts, and to ad-

minister all such offices and duties as to their rooms spiritual

doth appertain ; for the due administration whereof, and to

keep them from corruption and sinister affection, the king's

most noble progenitors, and the antecessors of the nobles of this

realm, have sufficiently endowed the said church both with

honour and possessions ; and the laws temporal for trial of pro-

perty of lands and goods, and for the conservation of the people

of this realm in unity and peace, without rapine or spoil, was
and yet is administered, adjudged, and executed by sundry
judges and ministers of the other part of the said body politic,

called the temporalty ; and both their authorities and jurisdic-

tions do conjoin together in the due administration of justice,

the one to help the other.'

" At the period of the Eeformation the national church intro- Denial of

duced an express denial of the authority of the pope,—henceforth P*Pal aut

called in all public acts and documents the Bishop of Rome,

—

into her articles and canons, and an acknowledgment of the

temporal supremacy of the crown over the ecclesiastical as well

as the civil state. Henry VIII. was excommunicated, and in

the bull his subjects were commanded to renounce their al-

legiance, and the nobles were ordered ' sub ejusdem excommuni-
cations ac perditionis bonorum suorum poenis,' to unite with all

christian princes in expelling Henry from England. Elizabeth

was excommunicated in pretty similar terms, but not until

twelve years after her accession. In answer to a request from
the emperor and other Roman Catholic princes, that she would
allow the Roman Catholic places of worship, she replied that

she would not allow them to keep up a distinct communion,
alleging her reasons in these remarkable words, i for there was
no new faith propagated in England ; no religion set up but
that which was commanded by our Saviour, practised by the

primitive church, and unanimously approved by the fathers of

the best antiquity.' The Roman Catholics, both in England
and Ireland, appear to have outwardly conformed to the services

of the church for about ten years.
" The peculiar character of the English people and the English

Church is also strongly shown in their determination not to

admit the general body of the canon law into these realms, but
only such portions of it as were consistent with the constitution,
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the common law and the peculiar usages of the Anglican church.

Provincial The rules of the general canon law were principally introduced
constitutions.

int0 this country, and considerably modified in their introduc-

tion, through the medium of provincial constitutions passed by
the authority of the metropolitans of England. It is true that

the pope endeavoured to maintain his authority in this matter by
sending legates from time to time, and by the device of creating

the Archbishop of Canterbury

'

legatus natus' of the holy see(d).

But England possesses in her provincial constitutions, collected

by Lyndewode, a body of domestic ecclesiastical law, upon
which, before the Reformation, a national independent character

was in many respects impressed. The common law was always
disposed to recognize these constitutions, while to the general

canon law it always manifested considerable averseness.
" But it has always been the doctrine of the temporal and

ecclesiastical courts since the Reformation that the constitutions

contained in Lyndewode, and the general usages of the church,

and certain portions of the canon law admitted by those usages,

are still binding upon the church of this realm.
" I will give some instances :

JBurder v. " So late as the year 1848 (e) criminal articles were preferred
Mavor. against a clerk in holy orders for accepting a benefice with cure

of souls whilst in possession of another benefice with a cure of

souls without dispensation. The articles alleged that by the

29th canon of the 24th Council of Lateran, a.d. 1215, he was
ipso jure deprived of the first living. Sir H. Jenner Fust
observed (/), ' The first of the articles sets forth the law, namely,

that by a decree of the Council of Lateran, when any person in

possession of a benefice with cure of souls shall accept another

like benefice, the former becomes void, that is, he loses that

benefice, and that is the law of this country at this time. The
Statute of Henry VIII. does not affect this law, except that it

makes the other living voidable ; that is, by sentence, or void by
presentation of the patron.'

" ' Under these circumstances, the facts being proved, the court

is bound to sign a sentence, declaring the perpetual curacy of

Forest Hill void by Mr. Mavor's acceptance of another benefice

with cure of souls.' ....
Sanders v. " In the case of Sanders v. Head (g), Sir Herbert Jenner Fust
Head. midi, ' It has been made a subject of complaint, on behalf of

Mr. Head, that the articles do not contain any specification of

(d) " Thus much is evident, as

Gervasius, in the life of William,

at this time (anno 1125) Archbishop
of Canterbury, well observes, that

the legatine power was looked upon
as a breach of the law of England,
and an invasion of the ancient

liberties of the English Church and
nation, as well as the rights of the

sees of Canterbury and York in
particular, and that the minds of

men were scandalized and offended
at it." Inett, " Origines Angli-
cance," vol. EL, p. 223.

(e) Burder v. Mavor, 1 Roberts,

p. 614; 6 N. C. p. 1.

/) Ibid, at p. 3.

g) 3 Curt. p. 577.i
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the law relied on to establish them ; that the first article is

merely general, and that, nnder such general pleading, it is

difficult for a defendant to know how to address himself to the

question of law applicable to his case ; that the canon law has

been referred to generally without particular specification.' ....
"

' Now the objection taken in this case is not taken for the

first time, it has been frequently taken in this court, and, as

often, overruled. The answer always given to the objection is,

that where the general law ecclesiastical is relied on, it is not

necessary to plead specifically; that where the offence is one

generally cognizable in the ecclesiastical court it is not necessary

to point out the particular canon or statute on which the pro-

ceedings are founded.'

"In the case of Rem}) v. Wickes (/?), Sir John Nicholl said, Kemp v.

i The law of the Church of England and its history are to be Wickes.

deduced from the ancient general canon law, from the particular

constitutions made in this country to regulate the English

church, from our own canons, from the rubric, and from any
acts of parliament that may have passed upon the subject; and
the whole may be illustrated also by the writings of eminent
persons.'

" In the year 1866 a royal licence was granted to Convocation

to alter certain canons of 1603; the licence recited the 25th of

Hen. VIII. c. 19, restraining the meeting of Convocation, and
continued as follows :

—

" ' And further, by the said act it is provided that no canons,

constitutions, or ordinance should be made or put in execution

within this realm, by authority of the convocation of the clergy,

which shall be contrariant or repugnant to the king's prerogative

royal, or the customs, laws, or statutes of this realm, anything
in the said act to the contrary thereof notwithstanding ; and
lastly, it is also provided by the said act that such canons, con-

stitutions, ordinances, and synodals provincial which then were
already made, and which were not contrary or repugnant to the

laws, statutes, and customs of this realm, nor to the damage or

hurt of the king's prerogative royal, should then still be used
and executed as they were upon making of the said act, till such
time as they should be viewed, searched, or otherwise ordered
and determined by the persons mentioned in the said act, or the

more part of them, according to the tenor or form and effect of

the said act, as by the said act amongst divers other things more
fully and at large it doth and may appear.'

"

Chief Justice Hale says, " I conceive that, when Christianity Canon law.

was first introduced into this land, it came not without some
form of external ecclesiastical discipline or coercion, though at

first it entered into the world without it, but that external
discipline could not bind any man to submit to it, but either by
force of the supreme civil power, where the governors received

(h) 3 PhilliiQ. p. 276.
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it, or by the voluntary submission of the particular persons that

did receive it ; if the former, then it was the civil power of the

kingdom which gave that form of ecclesiastical discipline its life

:

if the latter, it was but a voluntary pact or submission which
could not give it power longer than the party submitting pleased,

and then the king allowed, connived at, and not prohibited it

;

and this, by degrees, introduced a custom whereby it became
equal to other customs or usages" («").

Justice Whitlock, in Ever v. Owen (k), observes: "There is a
common law ecclesiastical, as well as our common law, jus com-

mune ecclesiasticum, as well as jus commune laicum."

Beg. v. MilHs. " I know of no authority," observes Hoffman (I), "in which
the rule upon this subject is stated with more precision and accu-

racy than in the opinion of Chief Justice Tindal, in the Queen v.

Millis " (m). " I proceed in the last place to endeavour to show
that the law by which the spiritual courts of this kingdom have
from the earliest time been governed and regulated, is not the

general canon law of Europe, imported as a body of law into

this kingdom, and governing those courts proprio vigore, but
instead thereof an ecclesiastical law, of which the general canon
law is no doubt the basis, but which has been modified and
altered from time to time by the ecclesiastical constitutions of

our archbishops and bishops, and by the legislature of the realm,

and which has been known from early times by the distinguish-

ing title of the King's Ecclesiastical Law But that

the canon law of Europe does not, and never did, as a body of

laws, form part of the law of England has been long settled and
established law."

So Lord Abinger in the same case (w), " The learned judges
have, I think, satisfactorily derived it" (i.e., the ecclesiastical law
of England) " from the constitutions of the ecclesiastical synods
and councils in England, before the authority of the pope was
acknowledged in this country. I take that part only of the

foreign law to be the ecclesiastical law of England, which has
been adopted by parliament or the courts of this country "

(0).

Sources of The law of the Church of England is, then, derived from the
the law. leading general councils of the undivided church, from a practice

and usage incorporating portions of the general canonical juris-

prudence, from provincial constitutions, from canons passed by
her clergy and confirmed by the crown in convocation, and from
statutes enacted by parliament, that is, the crown, the spiritualty

and the temporalty of the realm.

(•) MS. quoted by Lord Hard-
wicke in Middltton v. Crofts, 2 Atk.
(3rd ed.) p. 668.

(k) Godb. p. 432.

(I) On the Law of the Protestant
Episcopal Church in the United

States, p. 45. New York, 1850.

(m) 10 CI. & Fin. p. 678.

(n) Ibid. p. 745.

(0) See Lord Cottenham to the
same effect. Ibid. p. 876.
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CHAPTER V.

CLERGY AND LAITY.

The members of the church (ecclesia) may be not inconveniently Members of

considered under four categories. tlie church.

1 . That which includes those who have a peculiar and separated

position in the church, to whom belongs the status ecclesiasticus

spectalis, bishops, priests or deacons, who belong to the status

clerical^ or the clergy, who are by their ordination distinguished

from the laity (a).

2. That which includes those who discharge the duties of a

clerical office, whether attached to a see or college, or cathedral,

or hospital, or almshouse, or to a simple benefice with cure of

souls, or to a curacy according to the custom of the English
Church.

This is sometimes designated status ecclesiasticus sensu stricto.

3. That which includes those who, not being in holy orders,

have, as laymen, an official or peculiar connection with the

church : who discharge offices connected with the administration

and discipline of the church : official principals of the courts of

the province, chancellors of dioceses, vicars-general, commissaries,

officials of archdeaconries, apparitors, churchwardens. To this

category belong also clerks, lay readers, laymen authorized by the

bishop to perform certain acts, members of religious fraternities,

and sisterhoods belonging to the Church of England (b).

4. That which includes all the faithful (fidelcs) who, having
been duly received into the church, are entitled to the benefit

of her ministrations and sacraments until they have been excom-
municated (c).

(a) Soman canonists add the
category of those who have bound
themselves by irrevocable vows and
solemn obligations to what is tech-
nically called a religious life, who
have, as our law books used to say,

entered into religion. This classwas
again subdivided into regular (regu-

lares) as opposed to secular (secu-

lares), but it is a class no longer
recognized by our law.

(b) Monks were rarely in holy
orders before the tenth century.

(c) Kemp v. Wiclx-es, 3 Phillim.

p. 274; Escott v. Mastin, 2 Curt,

p. 692; Muslin v. Escott, 4 Moo.
P. C. 0. p. 104

;
Charge of Bishop of

Exeter, 1842; Titchmarch v. Chap-
man, 3 Curt. p. 840; Art. 33,

Can. 65, 85; 5 Eliz. c. 23; 53
Geo. 3, c. 127

;
English Prayer

Book—the Order for the Burial of

the Dead, first Rubric ; the Order
for the administration of the Lord's
Supper, Rubrics prefixed to Com-
munion Service and after Nicene
Creed.

P. VOL. I. C
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PART II.

ORDERS AND OFFICES OF THE CHURCH.

—

—

CHAPTER I.

BISHOPS.

Early History of Bis/tops and Arclibishops.

Archbishops and Bishops in England, generally.

The Archbishops of England.

Form and Manner of making and consecrating Arch-
bishops and Bishops.

Concerning Residence at their Cathedrals.

Concerning their Attendance in Parliament.

Spiritualities of Bishoprics in the Time of Vacation.

Temporalities of Bishoprics in the Time of Vacation.

Arclibishops' Jurisdiction over their Provincial Bishops.

Sect. 1.

—

Early History of Bishops and Arclibishops.

Theories as The Ultramontatiists (^'maintain that the bishops do not obtain
to bishops. their authority immediately from Grod, as the true successors of

the apostles, but mediately through the power of the pope

—

inasmuch as the pope is not only the patriarch of the Western
Church, but the head of the whole visible church, as the successor

of St. Peter.

The Greek Church, as well as the Anglican, American, Scotch,

Irish and Colonial Episcopal Churches, maintain that, as the

successor of St. Peter, the pope has no such status, but that our
Lord gave to St. Peter, to whose bishopric the pope succeeded,

the same authority as that which he gave to the other apostles (b)
;

(a) Walter, Lehrbuch, §§ 145, 223, himself being the chief corner
228. stone," &c. (English Prayer Book,

(b) " Oh Almighty God, who Collect for St. Simon and St. Jude,
hast built thy church upon the apostles).

apostles and prophets, Jesus Christ

Sect. 1.

—

2.—
3.—
4.—

5.—
6.—

8.—
9.—
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that they all, after his death, equally exercised this authority

—

that they constituted bishops as their legitimate successors and
as the spiritual rulers of the church. To these was committed
the potentas ordinis, which relates to the administration of the

sacraments and the performance of public worship,—deriving its

name from the fact that these functions are discharged by those

in holy orders, which the bishop confers : and the potestas juris-

diet io)i is, if the word jurisdictio can be properly applied to express

an authority which per sc, and apart from the assistance of the

state, can exercise no physical or external coercion on those who
are not the subjects of it.

The great authorities referred to in the note (c) should be Early history-

consulted by those who wish to be thoroughly conversant with a of blsnoPs -

detailed history of the origin and continuance of the order of

bishops in the christian church throughout every country where
that church has been permitted to flourish, as well as in our own
islands. The history of episcopacy in the latter is sketched with
much spirit and fidelity by Palmer in his Antiquities of the

English Pitual (d). " The church (says Griannone), even during

the three first centuries, knew no other hierarchy, no other orders

than those of bishops, priests and deacons" (e). But this asser-

tion, though generally true, requires some qualification ; for the

language of the Council of Nice (a.d. 325), renders it quite clear

that certain bishops had a pre-eminence and dignity above the

rest. "Let those customs (said this council) remain in force

which have been of old the customs (d^ocTa. eQti) of Egypt, and
Lybia and Pentapolis

;
by which customs the Bishop of Alex-

andria hath authority over all these, and the rather, that this

hath also been the use of the bishops of Pome, and the same
hath been observed in Antioch and in other provinces." The
first Council of Constantinople, held eighty years after the Nicene
Synod, added the Bishop of Constantinople to the number of

these primates or metropolitans of Alexandria, Antioch and
Pome, assigning him a place second in dignity to the latter (/).
In the first times of the church (the very learned Professor

Walter observes) (g) the nomination of bishops was conducted in

strict accordance with the precedent set by the apostles. The
neighbouring bishops invoking the ehrus and the congregations

of the widowed see, chose the new bishop, examined him, and

(c) Van Espen, Jus Ecclesiasti-

cuni Universum, pars 1, tit. 13, do
Elect, et Nomin. Episcoporum

;

Thomassini Vetus et Nova Ecclesiee

Disciplina, vol. ii., pt. ii., p. 313,
de Episcop. Elect, et Confirmatione

;

Giannone, Istoria Civile dei regni
di Napol, lib. 1, ed. 2; Bingham,
Orig. Eccl.

;
Stillingfleet's Orig.

Brit.
;
Hooker, Eccles. Pol., 6th,

7th and 8th books. Christcnthum
und Kirche, von J. Yon Dollinger,

Begensbnrg, Buch, iii. §§ 12—22;
Walter, Lehrbuch, §§ 143, 228.

(d) Origines Liturgice, vol. ii.

p. 246.

(e) L. 1, c. xi. § 4.

(/) So^ Cyprian (a. d. 280) waa
Metropolitan of Carthage ; and
Archbishop Usher and others con-
ceive that the bishops of the seven
churches in Asia were metropoli-
tans.

(ry) Walter, Lehrbuch, § 226.

2
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forthwith consecrated him to his office. By degrees these three

actions became more and more severed and underwent certain

changes. The choice was made by the clergy, the municipality

(ordo), the higher officers (Iwnorati), and the citizens. The
metropolitan, assisted by the bishops of his province, examined
the candidate. The ordination or consecration was performed
within the space of three months by the metropolitan and his

comprovincial bishops—by three bishops at the least. But it

was not till after Constantine had publicly embraced Christianity

that the dignities of metropolitans, archbishops, primates, exarchs

or patriarchs, were so established in the church as to correspond

with the secular magistracies of the state ; and from this period

these titles seem to have been bestowed (i) with reference to the

greater or less extent of the provinces over which they held

.spiritual sway. The metropolitans were so called because they
presided over the churches of the principal cities of the province.

It was their duty not only to ordain, as has been said, the bishops

of their province, but also to convoke provincial councils, and to

exercise a general superintendence over the doctrine and discipline

of the bishops and clergy within the provinces. These are the

functions ascribed to them by the Council of Nice (a.d. 325), by
the councils which followed soon afterwards, by the ecclesiastical

writers of the fourth and filth centuries, and by the edicts of

Justinian (/>•). The title of archbishop was one of honour, but
brought with it no authority, and was at first very rarely

bestowed, and only on the most distinguished bishops. The
name is not to be met with during the three first centuries. It

occurs for the first time in the fourth century, and St. Athanasius
appears to have been among the earliest who were distinguished

by this title (/). In the fifth century it was conferred on the

bishops of Rome, Antioch, Alexandria, Constantinople, Jerusalem,

Ephesus, and Thessalonica. Gregory the Great extended it

much farther. In the eighth century it became still more
common, and in later times was bestowed upon all metro-
politans (m), and occasionally, as in the Neapolitan dominions,

upon simple bishops. The exarch or patriarch presided over

the whole civil diocese, and therefore over all the metropolitans

of the different provinces which composed it.

Election of Thomassin establishes three propositions with resjDect to the
"bishops. election of the bishops during the first centuries. These proposi-

tions, the fruit of a very long and learned inquiry, are, 1, that the

(i) The word diocese was bor-
rowed from the Roman government,
who had adopted it from the Greeks.
" Si quid habebis cum aliquo
Hellespontio controversies ut in

illam StoUwiv rejicias." Cic. fam.
lib. 13, ep. 53. For a province was
parcelled out into dioceses ; and
Cicero here requests the Proprietor
that his friend's cause may be heard
in the court of the diocese at the

Hellespont, and not in the chief or
metropolitan court of the province,
i. e. Ephesus.

(k) Novel, exxiii.

(/) He was elevated from the
humble rank of deacon to the archi-

episcopal throne of Egypt, and filled

that eminent station above forty-
six years, A. d. 326—373.

(m) Like the title Primus in the
Scotch Church.
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bishops exercised the chief influence in the election of another

bishop (e/ectores primariosfuisse episcopos)
; 2, that though the

people were always among the electors, their voice carried with it

lessweight than that of the clergy (clerophtstributum quampopulo)
;

3, that the consent of the prince was an indispensable preliminary

to the consecration of the bishop by the metropolitan (eonscnsum

regis neeessariion). The part which the people took in the election

of the early bishops rests on indubitable proofs. Theodoretus'

complaint against Lucius the Arian is, that "he was chosen " non

episcoporuni orthodoxorum synodo, non clericorum virorum suffragio,

non petitionc pqpulorum, ut ccclesm leges prcecipiunt." And on
the other hand, St. Athanasius, desiring to justify himself from
the aspersions of his calumniators, asserts, " omnia canonice

inquiri et pcragi decebat, prcesentibus populis et clericis." There
is also a very remarkable letter of Gregory VII., cited by Van
Espen, in which that pontiff charges the " episcopum Aurclianen-

sem" amongst other offences, ".sine idoned eleri et populi electione

ccelesUim invasisse." Van Espen seems to estimate the influence

of the people in these elections more highly than Thomassin,
especially in the Latin Church. Certain it is, however, that as

the numbers of the clergy increased, they gradually excluded

the people altogether.

But before the thirteenth century, their own influence was Origin of

transferred to the cathedral chapters, " quasi clerum reprcesen-
ters and

tantia" who became and are in England nominally to this day Gf C0ne g-<

the sole electors of the bishop (h). The origin of this now of cardinals,

universal practice is traced by Van Espen (citing Onuphrius)
to the long schism which occurred about the election of Alex-
ander III. to the papacy, which led to the transference of this

right to the college of cardinals, as the representatives of

the Eoman clergy. It is remarkable that no mention of this

privilege of cardinals and chapters is to be found in the older

canons, or the " Decretum " of Grratian. In these the right of

election is simply alleged as belonging to the clergy; with
whom the bishop is desired to transact " majora eecleske negotia."

It would seem that towards the beginning of the thirteenth

century this right of the chapters to elect bishops was established,

which Van Espen condemns as a manifest departure from the

spirit of the ancient canons (o).

The consent of the prince seems to have been invariably con- Consent of

sidered as necessary for the due election of the bishop since the the Prmce -

time of Constantine. There are many imperial constitutions

upon this subject, as well as upon points of general canonical

discipline. That of Justinian " de examinatione et confirmationc

Mpiscoporum" is alone sufficient evidence of the practice of the

fn) About the time of Innocent Dioecesis, praesertim eorum de clero

III. qui una cum ipso curam animarum
(o) " Quid enim proprie est sustinent." YanEspen, JusEcclesi-

Synodus Dicecesana, nisi conventus asticum Universum, pars. 1, tit. 13,

constans ex Episcopo et clero suce c. 2.
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English
bishops.

Hooker's
description

of episcopal

powers.

Eastern Church in submitting their episcopal choice to the

approbation or refusal of their temporal sovereign. The same
custom prevailed universally in the Western Church. The
Council of Toledo (a.d. 681) even went so far as to declare that

Spanish sovereigns nominated bishops "suo nutu;" and the great

Spanish canonist, Covarruvias (p), pronounces such nomination

to be a monarchial privilege, " vi juris patronatus." Various
" concordats " establish this to have been the custom of the

Gallican Church, as well as the independence of that church on
the Roman See. The same power has been immemorially exer-

cised by the kings of England (q). It has been established by
abundant proof that the Pope's attempt to resist this privilege

was never successful in this country. Speaking of the creation

of bishops after a.d. 1000, Thomassin says, " trajicientibus nobis

ex Gallia in Angliam ecedem leges, eadem canonical doctrince occurrent

documcnta, non eadem religio out ob.senruitia in sedcm apostolieam"

(i.e. Eome). It is in fine the general opinion of all canonists

that catholic princes, in countries where church and state are

united, have a right to nominate the bishop, as a private patron

has the right to present his clerk, under the same condition,

that the presentee be " idoneus."

The earliest account of English bishops is the record of their

appearance at the councils of Aries, Nice, Sardica, and Ariminium,
in the fourth century. The episcopacy of this country may be
traced in an unbroken chain from this very early period to the

present day. It would seem that in the ninth century Irish

prelates converted a great part of the pagan invaders in the

north of England, contemporaneously with the conversion of the

Anglo-Saxons by St. Augustine (r). Bede (s) gives an account

of the conference of seven British bishops with St. Augustine.

The learned Hooker's description of episcopal powers and func-

tions is as follows :
—"A bishop is a minister of Grod, unto whom,

with permanent continuance, there is given, not only power of

administering the word and sacraments, which power other

presbyters have, but also a further power to ordain ecclesiastical

persons, and a power of chiefty in government over presbyters

as well as laymen, a power to be by way of jurisdiction, a pastor

even to pastors themselves. So that this office, as he is a pres-

byter or pastor, consisteth in those things which are common
unto him with other pastors, as in ministering the word and
sacraments : but those things incident unto his office, which do
properly make him a bishop, cannot be common unto him with
other pastors. Now even as pastors, so likewise bishops, being

(p) Covarruvias ad cap. Posses-
sor male© fidei, pt. 2, § 10, 5,

par. 433. At one time the chapters
had the right of electing, and then
they sought a license from, the king
as a preliminary, and his confirma-
tion of their choice. Ibid.

(q) See Bede's account of Alfred's

nomination of Wilfred, Hist. lib. v.

c. 19.
'

(r) Stillingfleet, Orig. Brit. ch.

2, 3, 4.

(s) Bede, Hist. lib. v. c. 2, § 92.
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principal pastors, are either at large or else with restraint : at

large, when the subject of their regiment is indefinite, and not

tied to any certain place
;
bishops with restraint are they whose

regiment over the church is contained with some definite, local

compass, beyond which compass their jurisdiction reacheth not.

Such therefore we alway mean, when we speak of that regiment

by bishops, which we hold a thing most lawful, divine and holy,

in the Church of Christ " (t).

—

—

Sect. 2.

—

Archbishops and Bishops in England, generally.

The temporalities of archbishops and bishops are dealt with Temporali-

later in the same Part that treats of the temporalities of all the ties *

beneficed clergy («), By 23 & 24 Vict. c. 124, and 29 & 30 Yict.

c. Ill, provision is made for transferring these temporalities in

some cases to the care of the ecclesiastical commissioners and for

the allowances to be made to archbishops and bishops.

By the preface to the form and manner of making, ordaining, Age of per-

and consecrating of bishops, priests and deacons, every man
which is to be ordained or consecrated bishop shall be full thirty

ma e l£s ops '

years of age.

The reason given by the canon law is, that our Saviour was
baptised and began to preach at this age (x).

The ancient Britons are believed to have had at least one Constitution

archiepiscopal see before the times of St. Augustine, viz., at
|^Jjj||^J<^

Caerleon, or (as some would have it) at Llandaff (>/). in England.
The ecclesiastical state of England and Wales is now divided

only into two provinces or archbishoprics—Canterbury and
York. Each archbishop has within his province bishops of

several dioceses. The Archbishop of Canterbury has under him
within his province, of ancient foundations, Rochester, London,
Winchester, Norwich, Lincoln, Ely, Chichester, Salisbury, Exeter,

Bath and Wells, Worcester, Lichfield, Hereford, Llandaff, St.

David's, Bangor, and St. Asaph ; four founded by King Henry Bishoprics

V 1 1

1

-j erected out of the ruins of dissolved monasteries, viz.,
founded by

Gloucester and Bristol (now united), Peterborough and Oxford,

and of recent creation St. Albans, Truro, and Southwell. The
Archbishop of York has under him, Chester, newly erected by
King Henry VIII., and annexed by him to the archbishopric of

York
;
Durham, Carlisle and Sodor and Man, annexed to the

province of Y^ork by King Henry VIII. ; the two new sees of

Bipon and Manchester, and the still later ones of Liverpool, New-
castle-on-Tyne, and Wakefield. "But a greater number this arch-

bishop anciently had, which time hath taken from him " (s).

(t) Hooker, Eccles. Pol. bk. vii. (x\ Dist. 78, c. 3.

(u) See infra, PartV., Chap. II., \y) Johns, p. 35; God. p. 17.

sect. 2 ; Ibid. Chaps. V., VI., and (z) 1 Inst. p. 94. See intra, p. 32.

Part IX., Chap. III.
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Act of 6 & 7

Will. 4, c. 77.

Recommen-
dations of the
ecclesiastical

commis-
sioners.

The diocese

of Canter-
bury.

London.

The statute 6 & 7 Will. 4, c. 77, which created the two
bishoprics of Ripon and Manchester, provided also for re-

modelling the state of the old dioceses by an entirely new
adjustment of the revenues and patronage of each see, and by
extending or curtailing the parishes and counties hitherto subject

to their spiritual jurisdiction. This Act is entitled " An Act for

carrying into effect the reports of the commissioners appointed

to consider the state of the established church in England and
Wales, with reference to ecclesiastical duties and revenues, so

far as they relate to episcopal dioceses, revenues and patronage.''

It recites the appointment and reports of two previous commis-
sions ; it recommends the appointment of fresh commissioners

(the Archbishops of Canterbury and York, the Bishop of London
for the time being, and certain great officers of state), to carry

into effect the recommendations contained in four reports of

previous commissioners; empowers the new commission to lay

these schemes before the king in council, and enacts that such

schemes shall become law when gazetted in the London Gazette.

All the alterations proposed are to take effect with the consent

of the bishop after the 4th day of March, 1836, or, in the event

of such consent being withheld, on the avoidance of each see

after such elate.

The recommendations which are to be so carried out are

recited in the preamble as follows: " That the diocese of Canter-

bury consist of the county of Kent (except the city and deanery
of Rochester, and those parishes which it is proposed to include

in the diocese of London), and of the parishes of Croydon and
Addington, and the district of Lambeth Palace, in the county
of Surrey ; and that the diocese of London consist of the city of

London and the county of Middlesex [of the parishes of Barking,

East Ham, West Ham, Little II ford, Low Layton, Waltham-
stow, Wanstead, Saint Mary Woodford, and Chingford, in the

county of Essex («)], all in the present diocese of London
;

[of

the parishes of Charlton, Lee, Lewisham, Greenwich, Woolwich,
Eltham, Plumstead, and Saint Nicholas Deptford, in the county
of Kent, and Saint Paul Deptford, in the counties of Kent and
Surrey, all now in the diocese of Rochester (b) ;] [of the borough
of Southwark, and the parishes of Battersea, Bermondsey,
Camberwell, Christchurch, Clapham, Lambeth, Rotherhithe,

Streatham, Tooting Graveney, Wandsworth, Merton, Kew, and
Richmond, in the county of Surrey and present diocese of

Winchester (<?)] ; and of the parishes of Saint Mary Newington,
Barnes, Putney, Mortlake, and Wimbledon, in the county of

Surrey and in the peculiar jurisdiction of the Archbishop of

Canterbury, together with all extra-parochial places locally

(a) The parishes last mentioned,
placed in the text within brackets,

were transferred to the diocese of

Eochester by 26 & 27 Vict. c. 36, s. 2.

(b) The parishes last mentioned,
placed in the text within brackets,

were to remain in Eochester by the
act last quoted.

(c) The parishes last mentioned,
placed in the text within brackets,

were to remain in Winchester by
20 & 27 Yict. c. 36, s. 2.
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situate within the limits of the parishes above enumerated,

except the district of Lambeth Palace ; and that the diocese of

Winchester be diminished by the transfer of the parish of Winchester.

Addington to the diocese of Canterbury, and of the before-

mentioned parishes to the diocese of London ; and that the Gloucester

whole of the parish of Bedminster be transferred from the and Bristol,

diocese of Bath and Wells to the diocese of Gloucester and
Bristol ; and that the city and deanery of Bristol be united to

the diocese of Gloucester; and that the southern part of the Salisbury,

diocese of Bristol, consisting of the county of Dorset, be trans-

ferred to the diocese of Salisbury ; and that the diocese of Ely Ely.

be increased by the counties of Huntingdon and Bedford, now
in the diocese of Lincoln, by the deaneries of Lynn and Fincham
in the county of Norfolk and diocese of Norwich, and by the

archdeaconry of Sudbury in the county of Suffolk and diocese

of Norwich, with the exception of the deaneries of Sudbury,
Stow, and Hartismere, and by that part of the county of Cam-
bridge which is now in the diocese of Norwich ; and that it be Exeter,

declared that the Scilly Islands are within the jurisdiction of

the bishop of Exeter and of the archdeacon of Cornwall ; and Gloucester

that the sees of Gloucester and Bristol be united (d), and that ^e

B
t̂

0

ed
the diocese consist of the present diocese of Gloucester, of the

city and deanery of Bristol, of the deaneries of Cricklade and
Malmesbury in the county of Wilts and now in the diocese of

Salisbury, and of the whole of the parish of Bedminster, now in

the diocese of Bath and Wells ; and that to the diocese of Hereford.

Hereford be added the deanery of Bridgnorth, now locally

situated between the dioceses of Hereford and Lichfield ; and
that those parts of the counties of Worcester and Montgomery
which are now in the diocese of Hereford be transferred to the

dioceses of Worcester and St. Asaph and Bangor respectively
;

and that the diocese of Lichfield consist of the counties of Lichfield.

Stafford and Derby ; and that the diocese of Lincoln consist of Lincoln,

the counties of Lincoln and Nottingham ; and that the latter

county, now in the diocese and province of York, be included

in the province of Canterbury ; and that the diocese of Norwich Norwich,

consist of the counties of Norfolk and Suffolk, except those

parts which it is proposed to transfer to the diocese of Ely
;

and that the diocese of Oxford be increased by the county of Oxford.

Buckingham, now in the diocese of Lincoln, and by the county
of Berks, now in the diocese of Salisbury ; and that the diocese Peterborough,

of Peterborough be increased by the county of Leicester, now
in the diocese of Lincoln ; and that the diocese of Eochester Rochester,

consist of the city and deanery of Eochester, of the county of

Essex (excepting the parishes which it is proposed to leave in

the diocese of London) , and of the wrhole county of Hertford
;

and that to the diocese of Salisbury, reduced according to the Salisbury,

foregoing propositions, be added the county of Dorset, now

{d) See now 47 & 48 Yict. c. 66.
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"Worcester.

St. Asaph
and Bangor.

Llandaff.

St. David's.

York.

Durham.

Sodor and
Man.

Carlisle.

Chester.

Two new sees

of Manchester
and Ripon.

Peculiars.

Rights of new
bishops.

in the diocese of Bristol; and that the diocese of Worcester
consist of the whole counties of Worcester and Warwick;
and that the sees of Saint Asaph and Bangor be united, and
that the diocese consist of the whole of the two existing

dioceses (except that part of the diocese of Saint Asaph which is

in the county of Salop), and of those parts of the county of

Montgomery which are now in the dioceses of Saint David's

and Hereford (<?) ; and that the diocese of Llandaff consist of

the whole counties of Glamorgan and Monmouth ; and that the

diocese of Saint David's be altered by the transfer of those parts

of the counties of Montgomery, Glamorgan and Monmouth
which it is proposed to include in the respective dioceses of

Saint Asaph and Bangor and Llandaff ; and that the diocese of

York consist of the county of York, except such parts thereof as

it is proposed to include in the new diocese of Eipon ; and that

the diocese of Durham be increased by that part of the county
of Northumberland called Hexhamshire which is now in the

diocese of York ; and that the sees of Carlisle and Sodor and
Man be united (/), and that the diocese consist of the present

diocese of Carlisle, of those parts of Cumberland and Westmor-
land which are now in the diocese of Chester, of the deanery of

Furnes and Cartmel in the county of Lancaster, of the parish of

Aldeston, now in the diocese of Durham, and of the Isle of

Man ; and that the diocese of Chester consist of the county of

Chester, of so much of the county of Flint as is now in that

diocese, and of so much of the county of Salop as is not in the

diocese of Hereford, and that the whole diocese be included in the

province of York ; and that two new sees be erected in the pro-

vince of York, one at Manchester and the other at Eipon ; and
that the diocese of Manchester consist of the whole county of

Lancaster except the deanery of Furnes and Cartmel ; and that

the diocese of Eipon consist of that part of the county of York
which is now in the diocese of Chester, of the deanery of Craven,

and of such parts of the deaneries of the Ainsty and Pontefract

in the county and diocese of York as lie to the westward of the

following districts
;
videlicet, the liberty of the Ainsty and the

wapentakes of Barkston Ash, Osgoldcross, and Staincross ; and
that all parishes which are locally situate in one diocese, but
under the jurisdiction of the bishop of another diocese, be made
subject to the jurisdiction of the bishop of the diocese within

which they are locally situate ; and that such variations be made
in the proposed boundaries of the different dioceses as may
appear advisable, after more precise information respecting the

circumstances of particular parishes or districts ; and that the

bishops of the two newly erected sees be made bodies corporate,

and be invested with all the same rights and privileges as are now

(e) The mischief of this union (/) This mischief was also pre-
was happily prevented by a later vented by a later statute,

statute.
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possessed by the other bishops of England and Wales, and that

they be made subject to the metropolitan jurisdiction of the Arch-
bishop of York, and that the collegiate churches of Manchester Collegiate

and Bipon be made the cathedrals, and that the chapters thereof be
Manchester

the chapters of the respective sees of Manchester and Ripon, and anc[ Rip0n to

be invested with all the rights and powers of other cathedral chap- be cathedrals

ters ; and that the members of these and of all other cathedral of these tw0
-m I16"W S6CS

churches in England be styled dean and canons .... that the
'

bishops of the see of Bristol and Gloucester be elected alternately bishops of

by the dean and chapter of Bristol and by the dean and chapter Gloucester

of Gloucester ; that power be given to determine the future mode
*r<ftobe*

0*

of confirming such acts of the bishop of either of the united sees elected,

as may require confirmation by a dean and chapter ; and that

upon the first avoidance of either of the sees of Saint Asaph or

Bangor and of Gloucester or Bristol the bishop of the other of

the sees proposed to be united become ipso facto bishop of the two
sees, and thereupon become seised and possessed of all the pro-

perty, advowsons, and patronage belonging to the see so avoided;

and that the jurisdiction of the bishop's court in each diocese be Courts and

co-extensive with the limits of the diocese as newly arranged ;
fees -

and that such arrangements be made with regard to the appor-

tionment of fees payable to the officers of the several diocesan

courts as may be deemed just and equitable, for the purpose of

making compensation to those officers who may be prejudiced

by the proposed alterations ; and that such alterations be made
in the apportionment or exchange of ecclesiastical patronage Patronage,

among the several bishops as shall be consistent with the rela-

tive magnitude and importance of their dioceses when newly
arranged, and as shall afford an adequate quantity of patronage

to the bishops of the new sees."

The other recommendations in the preamble related to the Other recom-

future income of archbishops and bishops
;

provision to be
mendatlons -

made from the see of Durham for the University of Dur-
ham ; residences to be provided for Lincoln, Llandaff, Rochester,

Manchester and Eipon, and the creation of new archdeacon-

ries^).

The territorial alterations thus recited were (except so far as Orders in

they were modified by the later statutes) all substantially carried Council -

out by schemes confirmed by Orders in Council. These orders

are many in number—the earliest bearing date October 5th,

1836, and the latest, apparently, May loth, 1852 (//).

The bishopric of Sodor and Man has since been rescued and Sodor and

confirmed in its existence as an independent bishopric by 1 Yict.
g{

a

\gaph
preserved.

(fir) See now 26 & 27 Vict. c. 36, The later Orders in Council ratify-

s. 3. ing schemes of the Eccles. Commrs.
(h) See Orders in Council, ratify- for England, will for the most part

ing schemes of the Eccles. Commrs. be found printed in the annual
for England (printed by Queen's reports of such commissioners to

printers), 9 vols, with index vol. parliament,
to 1854, 6 further vols, to 1862.
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Consequential
arrange-
ments.

St. Albans.

Truro.

Liverpool.

c. 30 (*). The bishoprics of St. Asaph and Bangor were
preserved by 10 & 11 Viet. c. 108.

By 10 & 11 Yict. c. 98, jurisdiction over the transferred

portions of a diocese was given to the bishop and ecclesiastical

courts of the diocese to which they were transferred. This act

was temporary only, but has been annually continued.

By 13 & 14 Yict. c. 94, s. 2, certain benefices annexed to the

sees of Gloucester and Bristol, Oxford and Peterborough are

taken away, and provision is ordered to be made for increasing

the income of these sees out of the general funds of the

ecclesiastical commissioners.

By 21 & 22 Yict. c. 71, provision is made for making the bishop

within whose diocese any place is brought by reason of any re-

arrangement of dioceses trustee of any local trusts in lieu of the

former bishop.

By 26 & 27 Yict. c. 36, s. 2, the dioceses of London, Win-
chester, and Eochester were for the time re-arranged as stated in

the notes to p. 24.

By " The Bishopric of St. Albans Act, 1875 " (38 & 39 Yict.

c. 34), provision was made for the creation of a new bishopric of

St. Albans, " with a diocese consisting of the counties of Hert-
ford and Essex, and of that part of the county of Kent which
lies north of the River Thames, or of such parts thereof as to

her Majesty may seem meet." (Sect. 4.)

The abbey church of St. Albans, subject to the rights of the

incumbent, was to be the cathedral church. (Ibid.)

The crown was also empowered to transfer to the residue of

the diocese of Rochester " all such parishes situate wholly or

partly in the parliamentary divisions of East Surrey and Mid
Surrey as now form part of the diocese of Winchester, also all

such parishes situate in the county of Surrey as now form part

of the diocese of London." (Sect. 5.)

By " The Bishopric of Truro Act," 1876 (39 & 40 Yict.

c. 54), provision was made for the founding of a new bishopric

of Truro, " with a diocese consisting of the archdeaconry of

Cornwall, or of such part thereof as to her Majesty may seem
meet." (Sect. 4.)

The parish church of St. Mary, Truro, subject to the rights

of the patron and incumbent, was to be the cathedral church (/-).

(Ibid.)

By "The Bishopric Act, 1878" (41 & 42 Yict. c. 68), pro-

vision was made for the founding of four new bishoprics as

funds were forthcoming, their names, territorial areas, and
cathedrals to be as follows :

" I. Bishopric of Liverpool.

" 1. The bishop to be Bishop of Liverpool.

(i) But no ecclesiastical benefice

can now be holden in commendam
with this see.

{k) See 41 & 42 Yict. c. 44 ; 50
& 51 Yict. c. 12; infra, Part II.,

Chap. IV., sect. 3.
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" 2. The diocese to consist of the West Derby hundred of

the county of Lancaster, with the exception of so much of the

said hundred as is now in the diocese of Manchester, and to

include the whole of the ancient parish of Wigan.
" 3. Such church at Liverpool as may be determined by the

Order of Her Majesty in Council, subject to the rights of the

patron and incumbent of such church, to be the cathedral

church "(/).

"II. Bishopric of Newcastle. Newcastle.

" 1. The bishop to be Bishop of Newcastle.
" 2. The diocese to consist of the county of Northumberland,

and the counties of the towns of Newcastle-upon-Tyne and
Berwick-upon-Tweed, and to include such detached parts of

any other county as are under any Act of Parliament deemed
to form part of the couuty of Northumberland, or have been or

can be transferred to the county of Northumberland by the

justices in general or quarter sessions assembled, and to include

also the ancient common law parish of Alston with its ohapelries

in the county of Cumberland.
" 3. The parish church of Saint Nicholas at Newcastle-upon-

Tyne, subject to the rights of the patron and incumbent of such

church, to be the cathedral church " (i»).

u III. Bishopric of South (cell. Southwell.

" 1. The bishop to be Bishop of Southwell.
" 2. The diocese to consist of the counties of Derby and

Nottingham.
"3. The parish and collegiate church of Southwell, subject

to the rights of the patron and incumbent of such church, to be
the cathedral church."

" IV. Bishopric of Wakefield. Wakefield.

" 1. The bishop to be Bishop of Wakefield.
" 2. The diocese to consist of that part of the diocese of the

bishopric of Ripon which lies southward of the northern
boundaries of the ancient common law parishes of Halifax,
Birstal, Batley, West Ardsley, East Ardsley, and Wakefield,
or of so much of that part as may be determined by the Order
of Her Majesty in Council, and for the purpose of re-arranging
the boundary between such diocese and the diocese of the

archbishopric of York, the Order of Her Majesty in Council
(on the recommendation of the ecclesiastical commissioners,
made, unless the see happens to be vacant, with the assent of

the archbishop) may include in the diocese of the new bishopric

(?) See Order in Council of sect. 4.

March 24. 1880, and 48 & 49 Vict. (m) See 47 & 4S Vict. c. 33;
c. li.

;
infra, Part II., Chap. IV., infra,' Part II., Chap. IV., sect. 4.
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any ecclesiastical parish or parishes situate in the diocese of

York, and may transfer to the diocese of York any ecclesiastical

parish or parishes situate in the above-mentioned part of the

diocese of the bishopric of Eipon.
" 3. Such church at Wakefield as may be determined by the

Order of Her Majesty in Council, subject to the rights of the

patron and incumbent of such church, to be the cathedral

church."

All these bishoprics have been already founded :—St. Albans
and Truro in 1877, Liverpool in 1880, Newcastle in 1882,
Southwell in 1884, and Wakefield in 1888.

Bristol. By " The Bishopric of Bristol Act, 1884 " (47 & 48 Yict.

c. 66), provision is made for the severance of the sees of

Gloucester and Bristol, if funds should be forthcoming; the

diocese of Bristol to be treated as a new bishopric, and to have
its name, territorial area, and cathedral as follows :

—

"1. The bishop to be Bishop of Bristol.

" 2. The diocese to consist of (a) the deanery of Bristol

(city division and rural division), and (b) the following three

deaneries of North Wilts, that is to say, Malmesbury North
and Malmesbury South and Cricklade, and (c) the following

parishes in the county of Somerset, heretofore in the diocese of

Bath and Wells ; that is to say, Easton-in-Gordano, with Pill

and Portbury and Portishead.
" 3. The cathedral church of Bristol to be the cathedral

church."

The diocese of Bristol has not yet been founded.
Divisions of Every diocese is divided into archdeaconries, whereof there
dioceses. used to be sixty ; and every archdeaconry is parted into deaneries

;

and deaneries again into parishes, towns and hamlets (n).

But this division into parishes seems not to have been made
all at once, but by degrees, as churches from time to time were
built and endowed by lords of manors and others, for the use of

their tenants or other inhabitants within such a district ; and
this seems to be the reason why there are some places at this day
which are not in any parish, but are extra-parochial.

Revenues. Every bishop at first was universal incumbent of his diocese,

received all the profits, which were but offerings of devotion,

out of which he paid the salaries of such as officiated under him,
as deacons and curates in places appointed (o).

Afterwards, when churches became founded and endowed, he
sent out his clergy to reside and to officiate in those churches

;

reserving nevertheless to himself a certain number in his cathe-

dral to counsel and assist him, which are now called deans and
prebendaries or canons.

(n) 1 Inst. p. 94. (o) God. p. 23.
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Sect. 3.

—

The Archbishops of England.

Canterbury was once the royal city of the kings of Kent ; and Archbishop of

was given by King Ethelbert, on his conversion to Christianity, Canterbury,

to St. Augustine, the first archbishop thereof, about the year of

our Lord 598(7;).

If we consider Canterbury as the seat of the metropolitan, it

has under it twenty-four bishops (as has been said) ; but if we
consider it as the seat of a diocesan, so it comprehends only

some part of Kent (the residue being in the diocese of

Rochester), with three parishes or districts in Surrey. There
was an ancient privilege of this see, that the places where the

archbishop has any manors or advowsons are thereby exempted
from the ordinary, and are become peculiars of the diocese of

Canterbury, properly belonging to the jurisdiction of the Arch-
bishop of Canterbury (q) ; but by recent legislation this privilege

and exemption have been taken away.
The Archbishop of Canterbury is styled Primate and Metro-

politan of all England, albeit there is another archiepiscopal

province within the realm
;
partly, because when the popes had

taken into their own hands, in a great measure, the archiepiscopal

authority, they invested the Archbishops of Canterbury with a

legatine authority throughout both the provinces ; and partly,

because the Archbishop of Canterbury has still the power, which
the popes in time passed usurped, and which by act of parliament

was again taken from the popes, of granting faculties and dis-

pensations in both the provinces alike.

The Archbishop of Canterbury anciently had primacy, not
only over all England, but over Ireland also, and from him the

Irish bishops received their consecration ; for Ireland had no
other Archbishop till the year 1152. Eor which reason it was
declared in the time of the two first Norman kings, that Canter-

bury was the metropolitan church of England, Scotland and
Ireland, and of the isles adjacent; the Archbishop of Canterbury
was therefore sometimes styled a patriarch, and orbis Britannici

pontifex; insomuch that matters recorded in ecclesiastical affairs

did run thus, viz., anno pontificalus nostri primo, secundo, fyc. (r).

At general councils abroad, the Archbishop of Canterbury
had the precedency of all other archbishops (s) .

At home he has the privilege to crown the kings of Eng-
land (t).

He is said to be inthroned, when he is vested in the arch-

bishopric ; whereas bishops are said to be installed (u).

He has prelates to be his officers : thus, the Bishop of London
is his provincial dean ; the Bishop of Winchester his chancellor;

the Bishop of Lincoln anciently was his vice-chancellor; the

p) God. pp. 13, 17.

God. p. 14.

V) God. p. 20.

(s) God. p. 21.

(t) God. p. 13.

00 God. p. 21.
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Archbishop of

York.

Their
precedence
in the state.

Their
precedence
one amongst
another.

Bishop of Salisbury his precentor ; the Bishop of "Worcester his

chaplain ; and the Bishop of Eochester carried the cross before

him (x) .

He might retain and qualify eight chaplains ; which is more
by two than any duke was allowed to do by statute (?/).

In speaking and writing to him is given the title of Grace,

and Most Reverend Father in God.
He writes himself by divine providence; whereas bishops

(other than the Bishop of Durham) only use by divine per-

mission (s).

The first Archbishop of York that we read of was Paulinus,

who by Pope Gregory's appointment was made archbishop there,

about the year of our Lord 622 (a).

The province of York anciently claimed and had a metro-

politan jurisdiction over all the bishops of Scotland, whence they
had their consecration, and to which they swore canonical obedi-

ence, until about the year 1466, when George Nevil being at

that time Archbishop of York, the bishops of Scotland withdrew
themselves from their obedience to him ; and in the year 1470,

Pope Sixtus the Fourth created the Bishop of St. Andrews arch-

bishop and metropolitan of all Scotland (b).

The Archbishop of York has the privilege to crown the queen
consort, and to be her perpetual chaplain (c).

He also, in like manner as the Archbishop of Canterbury, is

said to be inthroned when he is vested in the archbishopric.

And he may retain and qualify eight chaplains ; whereas a

bishop can only qualify six.

He also has the title of Grace, and Most Reverend Father in

God ; whereas bishops have the title of Lord, and Right Reve-
rend Father in God.
And he writes himself by divine providence.

The Archbishop of Canterbury is the first peer of the realm,

and has precedency, not only before all the other clergy, but
also (next and immediately after the blood royal) before all the

nobility of the realm ; and as he has the precedency of all the

nobility, so also of all the great officers of state (d).

The Archbishop of York has the precedency over all dukes,

not being of the blood royal ; as also before all the great officers

of state, except the Lord Chancellor (<?).

And every other bishop, in respect of his barony, has place of

all the barons of the realm, under the degree of viscounts (/).
The Archbishop of Canterbury has the precedency of all the

other clergy ; next to him the Archbishop of York ; next to him
the Bishop of London ; next to him the Bishop of Durham

;

(x) God. p. 14 ; Lind. pp. 104,

317; Wake, State of the Church,

p. 13, makes Bp. of Winchester
sub-dean, and Bp. of Lincoln
chancellor.

(y) God. p. 21.

(z) God. p. 13.

(a) God. p. 12.

(b) God. pp. 14,

(c) God. p. 19.

(d) God. p. 13.

(e) God. p. 14.

(/) God. p. 13.

18,
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next to him the Bishop of Winchester ; and then all the other

bishops of both provinces after the seniority of their consecra-

tion ; but if any of them be a privy councillor, he shall take

place next after the Bishop of Durham (//).

Sect. 4.

—

Form and Manner of making and consecrating Arch-
bishops and Bishops.

A general historical summary has already been given of the

changes made from time to time in the history of the church as

to the election of bishops (h).

This history ends in the canons in cathedral churches obtaining

the election of their bishops ; which elections were usually con-

firmed at Eome (t)

.

Coming now particularly to England, we read, that in the Crown's right

Saxon times, all ecclesiastical dignities were conferred by the of patronage

king in parliament. Ingulphus, Abbot of Crowland, in the
18 op ~

time of William the Conqueror, tells us, that for many years

past there had been no canonical election of prelates, for that

they were donative by delivery of the ring and pastoral staff

;

the one signifying that the bishop was wedded to the church
;

and the other was an ensign of honour, always carried before

him, and was a token of that support which he ought to con-

tribute to the church, or rather that he was now become a

shepherd of Christ's flock.

Lord Coke establishes the right of donation in the kings of

this realm, upon the principle of foundation and property : for

that all the bishoprics in England were of the king's foundation,

and thereupon accrued to him the right of patronage (k).

So, according to this authority, also the bishoprics in Wales
were founded by the Prince of Wales ; and the principality of

Wales was holden of the King of England as of his crown ; and
when the principality of Wales for treason and rebellion was
forfeited, the patronages of the bishoprics there became annexed
to the crown of England (/).

And in Ireland the bishoprics were donative by letters-patent. irisn bishops

The serious conflict between the church and the state on the Conflict of the

subject of the delivery to the bishop of the ring and pastoral investitures.

(g) 1 Inst. p. 94 ; 1 Ought, p. 486;
31 Hen. 8, c. 10, s. 3.

(h) Vide supra, p. 20, Election
of bishops.

(i) Ayl. Par. p. 126.

(Jc) 1 Inst. pp. 134, 344.

(I) 1 Inst. p. 97. The question
of the relation of the crown to

colonial bishoprics is discussed
hereafter.

P. VOL. I. D
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staff, and the ceremony of homage ; in other words, the' struggle

between the ecclesiastical and feudal system, forms an interesting

and important chapter in the history of England (q) , as of other

countries.

In England the resistance of Archbishop Anselm, in obedience

to the pope, to Henry the first, ended in compelling that able

monarch to give way on the subject of the ring and staff, and
confine the regal power to exacting the ceremony of homage
from the bishop, in respect of the temporalities of the see.

The pope afterwards compelled King John to grant by charter

that the bishops should be elected by the chapter ;—a grant

confirmed by subsequent statutes. Which election by the

chapter was to be a free election, but founded withal upon the

king's conge d'eslire, and afterwards to have the royal assent

;

and the new elected bishop was not to have his temporalities

restored, until he had sworn allegiance to the king ; but it was
agreed that confirmation and consecration should be in the power
of the pope (r\

But not content with this power only of confirmation and
consecration, the pope would oftentimes collate to the bishoprics

himself
;
whereupon by the statute of 25 Edw. 3, st. 4, it was

enacted as follows :
" The free elections of archbishops, bishops,

and all other dignities and benefices elective in England, shall

hold from henceforth in the manner as they were granted by
the king's progenitors and the ancestors of other lords, founders

of the said dignities and other benefices. . . . And in case

that reservation, collation or provision be made by the court of

Home, of any archbishopric, bishopric, dignity or other benefice,

in disturbance of the free elections, collations, or presentations

aforenamed, that at the same time of the voidance that such
reservations, collations, and provisions ought to take effect, our
lord the king and his heirs shall have and enjoy for the same
time the collations to the archbishoprics and other dignities

elective which be of his advowry ; such as his progenitors had
before that free election was granted ; since that the election

was first granted by the king's progenitors upon a certain form
and condition, as to demand licence of the king to choose, and
after the election to have his royal assent, and not in other

manner ; which conditions not kept, the thing ought by reason to

resort to its first nature."

Bishops elec- Afterwards, by 25 Hen. 8, c. 20, s. 3, all papal jurisdiction
tive by the whatsoever in this matter was entirely taken away : by which it

chapters ^s enacted, that no person shall be presented and nominated to

(without the " the bishop of Rome, otherwise called the pope, or to the see of

(q) Dean Church, Essays on (r) 1 Inst. p. 134 ; Gibs. p. 104 ;

Anselm, William Rufus, and 3 Salk. p. 71.

Henry 1.—Mozley, 1854.
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Kome," for the office of an archbishop or bishop, but the same pope), by the

shall utterly cease, and be no longer used within this realm.
no^nation

And the manner and order as well of the election of arch-

bishops and bishops, as of the confirmation of the election and
consecration, is clearly enacted and expressed by that statute.

Afterwards, by the statute of 1 Edw. 6, c. 2, all bishoprics Then dona-

were made donative again, as formerly they had been. This
J^

6^^
statute reciting that, " Forasmuch as elections of archbishops wjthout

'

and bishops by the deans and chapters, .... be as well to the election,

long delay as to the great cost and charges of such persons as the

king giveth any archbishopric or bishopric unto ; and whereas
the said elections be in very deed no elections, but only by a

writ of conge d'eslire have colours, shadows or pretences of elec-

tions, serving nevertheless to no purpose, and seeming also

derogatory and prejudicial to the king's prerogative royal, to

whom only appertaiueth the collation and gift of all arch-

bishoprics and bishoprics and suffragan bishops within his high-

ness' said realms . . .
." enacted, that from thenceforth no conge

d'eslire be granted, nor election by the dean and chapter be
made, but that the king by his letters-patent may collate.

And it has been supposed by some, that the principal intent

of this act was, to make deans and chapters less necessary ; and
thereby to prepare the way for a dissolution of them (s).

But this statute was afterwards repealed, and the matter was Finally elec-

brought back again, and still rests upon the statute of the *

hg
e^^ b

|"

25 Hen. 8, c. 20, as hereafter follows (t). chapter, under
When a bishop dies, or is translated, the dean and chapter the king's

certify the king thereof in chancery, and pray leave of the king nomination,

to make election (u).
fvoi&lnL^Upon which, it is enacted by the 25 Hen. 8, c. 20, s. 3,
V01 ance '

as follows: "that at every avoidance of any archbishopric or
eavetoeect -

bishopric, . . . the king . . . may grant ... to the dean and
chapter ... a licence under the great seal, as of old time hath
been accustomed, to proceed to election of an archbishop or

bishop (x) with a letter missive, containing the name of the Nomination

person which they shall elect and choose
;
by virtue of which ^ ^efeTted

1

licence, the said dean and chapter . . . shall with all speed . . .

Flection
in due form elect and choose the said person named in the

letters missive, and none other ; . . . and if they do defer or

delay their election above twelve days next after such licence

or letters missive to them delivered, that then for every such
default the king's highness, his heirs and successors, shall

nominate and present, by their letters-patent under their great

seal, such a person ... as they shall think convenient."

By sect. 4 of the same act the person so nominated by letters-

fa) Gibs. p. 113. (oj) "Which licence is called conge
(t) 12 Co. p. 8. oVeslire: Terras de la Ley.
(t») God. p. 29.

D2



36 ORDERS AND OFFICES OF THE CHURCH.

patent is to be invested and consecrated in like manner as if he

had been elected by the dean and chapter.

Consent of After election then there must be the consent of the person

e^cfed"

8011 elected : in order to which, the proctor, constituted by the dean

and chapter, exhibits to him the instrument of election, and
prays his assent to the same ; which assent is to be given by an
instrument in form, in the presence of a notary public (//).

Notification And if the said dean and chapter do elect within twelve days

h *25 Hen^
11 as a^oresa^' then they sna^ make certification thereof to thejo en.

kjng uncler their common seal ; after which certification, the

person so elected shall be reputed and taken by the name of lord

elected of the said dignity and office that he shall be elected

to(s).

Sect. 6 of 25 Hen. 8, c. 20, provides as follows :
—" And that if

the . . . dean and chapter, . . . after such licence . . . shall be

delivered to them, proceed not to election and signify the same
according to the tenor of this act, within . . . twenty days

next after such licence comes to their hands ; or else if any of

them admit or do any other thing contrary to this act, then

every such dean and particular person of the chapter so offending,

and every of their aiders, counsellors and abettors, shall incur a

praemunire " (a).

Mandate for By sect. 4 of the act :
—" And then making such oath and

confirmation, fealty only to the king's majesty, his heirs and successors, as

shall be appointed for the same, the king's highness by his

letters-patent under his great seal shall signify the said election,

if it be to the dignity of a bishop, then to the archbishop . . .

of the province ... if the see of the said archbishop is full and
not void ; and if it be void, then to any other archbishop

within this realm or in any other the king's dominions, requiring

and commanding ... to confirm the said election, and to

invest and consecrate the person so elected to the office and
dignity that he is elected unto, and to give and use to him all

such benedictions, ceremonies, and other things requisite for the

same without any suing . . . any bulls, letters or other things

from the see of Home for the same in any behalf. And if the

person be elected to the . . . dignity of an archbishop . . .

then " the king shall so signify the said election to " one arch-

bishop and two other bishops, or else to four bishops within

this realm or within any other the king's dominions, . . .

requiring and commanding the said archbishop and bishop with
all speed and celerity to confirm the said election, and to invest

and consecrate the said person so elected to the office and dignity

that he is elected unto, and to give and use to him such ~pall,

benedictions, ceremonies, and all other things requisite to the

same without suing any bulls, letters or other things at the said

see of Borne " (b).

(y) Gibs. v. 110.

(z) 25 Hen. 8, c. 20, s. 4.

(a) Sect. 6.

{b) Sect. 4.
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Such Oath and Fealty only to the King.'] Instead of this,

before the Reformation, an oath was taken to the pope and see

of Rome, in these words :
" I John, bishop or abbot of A., from

this hour forward shall be faithful and obedient to St. Peter, and
to the holy church of Rome, and to my lord the pope and his

successors canonically entering. I shall not be of counsel nor

consent, that they shall lose either life or member, or shall be

taken, or suffer any violence or any wrong by any means.

Their counsel to me credited by them, their messengers or

letters, I shall not willingly discover to any person : The papacy
of Rome, the rules of the holy fathers, and the regality of St.

Peter, I shall help and maintain and defend against all men.
The legate of the see apostolic, going and coming, I shall honour-

ably entreat. The rights, honours, privileges, and authorities of

the Church of Rome, and of the pope and his successors, I shall

cause to be conserved, defended, augmented, and promoted. I

shall not be in counsel, treaty, or any act in the which any thing

shall be imagined against him or the Church of Rome, their

rights, seats, honours, or powers. And if I know any such to

be moved or compassed, I shall resist it to my power, and as

soon as I can, I shall advertise him, or such as may give him
knowledge. The rules of the holy fathers, the decrees, ordinances,

sentences, dispositions, reservations, provisions, and command-
ments apostolic, to my power I shall keep, and cause to be kept

of others. Heretics, schismatics, and rebels to our holy father

and his successors, I shall resist and persecute to my power. I
shall come to the synod when I am called, except I be letted by
a canonical impediment. The thresholds of the apostles I shall

visit yearly personally or by my deputy. I shall not alienate

or sell my possessions without the pope's counsel. So God help

me and the holy evangelists" (c).

It is true an oath was also taken to the king, which had a
show of qualifying the oath to the pope

;
beginning thus, " I

John, bishop of A., utterly renounce and clearly forsake all such
clauses, words, sentences, and grants, which I have or shall have
hereafter of the pope's holiness, of or for the bishoprick of A. that

in any wise hath been, is, or hereafter may be, hurtful or pre-

judicial to your highness, your heirs, successors, dignity, privilege,

or estate royal." And the rest is an oath of obedience to the

king in temporal matters (d).

And the inconsistency of these two engagements seems to be
what William Rufus declared in his time, in the case of Arch-
bishop Anselm ; that he could not possibly observe at the same
time both the fidelity which he owed to him, and his obedience
to the apostolic see {e).

Four liis/tops.] That is, four at the least (/).

(c) 1 Burnet, Hist. Reform., (d) 1 Burnet, Hist. Beform.
Bk. II., Part I., p. 123, folio ed. ; ubi supra,

p. 241), ed. 1829. (e) Gibs. p. 117.

(/) Gibs. p. 111.
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Pall.'] 'So that the form of consecrating according to the

Roman pontifical (though without hulls from Rome) seems to

have continued after the making of this act, viz. all Henry the

eighth's reign, and till the establishment of the new form in the

third year of Edw. 6 (g)

.

Confirmation The method and order of confirmation will be best understood
of bishop. Dy a brief account of the several instruments exhibited and

applied in the course of it

:

(1) The king's letters-patent
;
by which the royal assent to

the election is signified, and the archbishop required to proceed

to confirmation.

(2) A citation against opposers ; which (the time of confirma-

tion being first fixed) is published and set up, by order, and in

the name of the archbishop, at the church where it is to be held

;

as well to notify the day of confirmation, as to cite all opposers

(if any there be) who will object against the said election, or the

person elected, to appear on that day : according to the direction

of the ancient canon law.

(3) The certificate or return made by the proper officer to the

archbishop, of the due execution of the said citation.

(4) The commission to confirm ; which is usually performed
by the archbishop's vicar-general.

(5) The proxy of the dean and chapter; by which one or

more persons are delegated by the dean and chapter electing, not

only to present in their names the instrument of election to the

bishop elected to obtain his consent, and to present the letters

certificatory of election to the king, and to pray the royal assent

in order to confirmation ; but also at the time of confirmation

(the said letters-patent, and commission to exhibit such his

proxy, being first read) in virtue thereof to present the bishop

elected to the archbishop, vicar-general or surrogate ; and in

the course of the confirmation, to do whatever else is necessary

to be done on the part of the dean and chapter.

(b) The first schedule : The said proctor in the name of the

dean and chapter, exhibiting the citation and return above
mentioned, prays that the opposers (if any be) not appearing
may be pronounced contumacious, and precluded from farther

opposition, and that the confirmation may be proceeded in
;

which is accordingly done by this schedule.

(7) A summary petition : This is the petition of the said

proctor, that the bishop elect may be confirmed, upon his

alleging and proving the regularity of the election, and the

merits of the person elected ; which he does in nine articles :

setting forth, First, that the see was vacant, and had been
vacant for some time. Secondly, that the dean and chapter,

having first desired and obtained the royal licence, appointed a

day for election, and duly summoned all persons concerned.

Thirdly, that on that day, they unanimously chose the person

(g) Gibs. p. 110.
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now to be confirmed. Fourthly, that the election was duly

published and declared to the clergy and people there assembled.

Fifthly, that, at the request of the dean and chapter, the person

so elected gave his consent to the election. Sixthly, that the

person elected is sufficiently qualified by age, knowledge, learn-

ing, orders, sobriety, condition, fidelity to the king, and piety.

Seventhly, that the dean and chapter, under their seal, intimated

the election, and the name of the person elected to the king.

Eighthly, that the king had given the royal assent. Ninthly,

that he had, by his letters-patent, required the person elected

to be confirmed.

All which articles conclude with a petition, that, in pursuance

of the premises, confirmation may be decreed.

Then the summary petition is admitted, and the court decrees

to proceed thereupon, and assign him a term immediate, to

prove the particular matters contained in the petition ; for proof

of which he exhibits the process of the election made by the

dean and chapter, the consent of the archbishop or bishop and
the royal assent ; and then prays a time to be presently assigned

for final sentence ; which is decreed accordingly.

(8) The second schedule : Before sentence, a second praeconi-

zation of the opposers (if any be) is made at the fore-door of the

church, and (none appearing) they are declared contumacious,

by a second schedule.
" But if any appear," Dr. Burn says, "it seemeth that they

shall be admitted to make their exceptions in due form of law.

To which purpose, a passage in Collier's Ecclesiastical History,

vol. ii., p. 745, is applicable." This passage is as follows:
" Soon after the recess of the parliament, Bishop Laud was
translated from Bath and Wells to London, and Montague
promoted to the see of Chichester. Before he was consecrated,

an unexpected rub was thrown in the way. At the confirma-

tion of bishops there is public notice given, that if any persons

can object either against the party elected, or the legality of the

election, they are to appear and offer their exceptions at the day
prefixed. This intimation being given, one Jones, a bookseller,

attended with the mob, appearing at the confirmation, excepted

against Montague, as a person unqualified for the episcopal

dignity. And to be somewhat particular, he charged him with
popery, Arininianisrn, and other heterodoxies, for which his

books had been censured in the former parliament. But
Dr. Rives, who then officiated for Brent the vicar-general,

disappointed this challenge. For Jones had made some
material omissions in the manner, and not offered his objections

in form of law. For the purpose, the exceptions were neither

given in writing, nor signed by an advocate, nor presented by
any proctor of the court. Upon the failure of these cir-

cumstances, the confirmation went on." " The parliament,"

(Dr. Burn says) " not at first apprised in point of form, were
dissatisfied with the conduct of the vicar-general, and inquired
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into the Behaviour of Dr. Bives, on that occasion. Upon which
it hath been observed, that Dr. Eives, a most eminent civilian

and canonist, admitted that the opposition was good and valid,

had it been legally offered ; and that the parliament of that

time proceeded upon the same opinion."

(9) The oaths and declarations according to the law as now
altered are three in number : the oath of allegiance in con-

formity to the statutes of the realm (//) ; and the declaration of

simony, and the oath of obedience to the archbishop in con-

formity to the rules and canons of the church (*).

(10) The definite sentence, or the act of confirmation; by
which the judge commits to the bishop elected the care, govern-

ance, and administration of the spiritualties ; and then decrees

him to be installed or inthronized (k).

And this is performed (in the province of Canterbury) by
mandate from the archbishop to the archdeacon of Canterbury

;

to whom the right of installing the bishops of that province has

anciently belonged, and does still belong (/).

(11) Finally, a public notary, by the archdeacon's command,
records the whole matter of fact in this affair, in an instrument

to remain as authentic to posterity (m).

After election and confirmation, and not before, the bishop is

fully invested to exercise all spiritual jurisdiction (n). But he
may not sue for his temporalities till after consecration (o).

Dr. Hamp- In our own times the question as to the duty and power of the
den's Case. vicar-general to hear and decide upon objections duly taken to

the confirmation of a bishop has been formally raised upon
two (p) occasions—the confirmation of Dr. Hampden as Bishop
of Hereford in 1848, and in that of Dr. Temple as Bishop of

Exeter, December 11, 1869.

From the former of these instances a sufficient interval of

time has elapsed to enable us to review with calmness the pro-

ceedings which took place.

There is no doubt that the appointment of Dr. Hampden
excited, rightly or wrongly, the minds of political and religious

parties throughout the kingdom in the highest degree. And
the judgments delivered in the Court of Confirmation and in

the Queen's Bench must be read with this fact present to the

mind of the reader. A very accurate, careful, and full report (q)

(h) 31 & 32 Yict. c. 72, s. 2.

See p. 9, supra.

(i) 28 & 29 Yict. c. 122.

(k) Gibs. pp. 110, 111; God.
pp. 25, 26, 27.

(I) Gibs. p. 118.

[m) God. p. 27.

(n) Gibs. p. 114.

(o) Wats. c. 40, p. 423.

(p) There was a third occasion
when opposition was made to the
confirmation of Dr. Lee, the late

Bishop of Manchester, in St. James's
Church, where prelates of the

northern province are sometimes
consecrated ; but the vicar-general

summarily refused to hear the
objector, and no further proceed-
ings were taken.

(g) A report of the case of the

Eight Eev. E. D. Hampden, D.D.,
Lord Bishop elect of Hereford, in

Hereford Cathedral, the Ecclesias-

tical Courts and the Queen's Bench,
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has been published of all the proceedings, beginning with the

contested election of Dr. Hampden in the chapter of Hereford and
ending with the refusal of the mandamus by the Queen's Bench.

The crown was successful in maintaining its appointment

before every tribunal.

An unusual course was pursued with respect to the constitu-

tion of the Court of Confirmation. It is generally holden by
the vicar-general alone; on that occasion two other civilians

were by a commission united to the vicar-general.

The court refused to hear the objectors, who appeared in

answer to the citation, and the very indecorous consequence

was, that the public proclamation having been made by the

officer of the court—" Oyez : All manner of persons who shall

or will object to the confirmation of the election of the Reverend
E. D. Hampden, D.D., to be the bishop and pastor of the cathe-

dral church of Hereford, let them come forward and make their

objections in due form of law, and they shall be heard"—the

judges immediately and peremptorily refused to hear the objec-

tions made in due form of law. The confirmation was certainly

attended with much scandal on this account.

The objectors duly applied to the Queen's Bench for a man-
damus to the vicar-general to hear ;—this being the usual and
proper remedy where a visitor or any judge ecclesiastical refuses

to entertain a suit on a subject cognizable by them.

Four judges of the Queen's Bench heard the application : two,

Coleridge and Patteson, were of opinion that the mandamus
should go

;
two, Denman and Erie, that it should not. But

the least creditable or most remarkable circumstance was that

this court refused to allow the question to be put in a form
which would enable the objectors to have recourse to a court of

error, and this, although a very recent statute, 6 & 7 Yict. c. 67,

had been passed for the express purpose of enabling recourse to

be had in questions of mandamus to a court of error. Mr. Justice

Patteson said (r) :
" I think it" (i e. the subject) " is admitted on

all hands to be one of very great importance and difficulty, and
for that reason very fit, as it appears to me, to be put into such
a shape as to enable the unsuccessful party here to take the

opinion of a court of error. The power of bringing a writ of

error having been granted by a recent act, has materially affected

the duty of this court, as it seems to me, in regard to writs of

mandamus. Formerly, when the decision of this court was final,

if the facts were not disputed and the law was fully argued on
the motion for the writ, no advantage was gained by delaying
the decision upon that law until a writ had issued and a return
been made ; but now, by refusing the writ, we prevent the party

by E. Jebb; Esq., M.A., of Lin- (r) Jebb's Beport, p. 481. The
coin's Inn, Barrister at Law. whole of Mr. Justice Patteson's
London, 1849 ; also reported as judgment should be studied, as
fiegina v. Abp. of Canterbury, 11 containing a clear and able state-
Q. B. p. 483. ment of the law.
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applying- for it from having the benefit of the recent statute,

whereas, if we grant it, the other party has still that benefit,

and therefore, as I think, we ought now to grant the writ as a

general rule, unless we are quite clear that it cannot be sustained.

I am fully aware of the agitation of men's minds, and of the

strong feelings which are said to attend this case, and doubt not

that much inconvenience would accrue from the ultimate decision

of it being delayed ; but I do not see that those are sufficient

reasons for not putting the case into such a shape that recourse

might be had to a court of error."

Dr. Temple's It was probably in consequence of the general opinion that the
Case. forms of the vicar-general's court contemplated and provided

for an objection being heard, and that the question of the

mandamus ought at least to have been put in a shape to have
been cognizable by a court of error, that in the case of Dr. Temple,
more than twenty years after that of Dr. Hampden, the vicar-

general of the archbishop allowed counsel to be heard upon the

question whether the vicar-general had power to examine and
decide upon objections raised in his court to the confirmation of

a bishop (s). The vicar-general decided that he had no power
to examine into any objections — a decision at variance with the

opinions of Justices Coleridge and Patteson, but in harmony
with that of Lord Chief Justice Denman and Justice Erie.

All the forms of the court imply that objections can be made
and ought to be heard. The reason of the thing seems to point

in the same direction. The question whether an appeal lies from
the court of the vicar-general has not been formally decided.

The inclination of Mr. Justice Patteson's opinion was adverse to

the existence of any right of appeal. But inasmuch as by the

general law (t) an appeal from all ecclesiastical courts lies to the

crown in council, it is a question perhaps hereafter to be decided

whether the vicar-general's court be from peculiar circumstances

exempted from the application of this law.

The allegation and the judgment in the case of Dr. Temple
are here given at length :

Allegation.

" On Wednesday, the 8th day of December, 1869, before the

Bight Worshipful Sir Travers Twiss, Knight, D.C.L., Yicar-

Greneral and Official Principal of the most Keverend Father in

God Archibald Campbell, by divine providence Lord Archbishop
of Canterbury, Primate of all England and Metropolitan, in the

Parish Church of St. Mary-le-Bow in the City of London, in

(s) The averments in the sum-
mary petition were in this case

supported by affidavits.

(t) 25 Hen. 8, c. 19, s. 4, "for
lack of justice at or in any of the

courts of the archbishops of this

realm, or in any the king's domin-

ions, it shall be lawful to the
parties grieved to appeal to the
king's majesty in the king's court
of chancery," now represented by
the judicial committee of the privy
council.
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the presence of Francis Hart Dyke, Notary Public, Principal

Registrar of the Province of Canterbury

:

" The business of confirming' the alleged election of the

Eeverend Frederick Temple, clerk, doctor in divinity, to be

bishop and pastor of the cathedral church of Exeter.
" On which day Edmund Charles Currey exhibited as proctor

and made himself a party for the Eight Eeverend Walter John
Bishop Trower, D.D., sub-dean of the cathedral church of

Exeter, late Lord Bishop of Gibraltar, and late also commissary
of the Eight Eeverend Father in God Henry Lord Bishop of

Exeter, now deceased, the Eeverend Samuel Henry Walker,
clerk, M.A., vicar of the vicarage of Newton Poppleford, in the

county of Devon and diocese of Exeter, and the Eeverend
Augustus Archer, clerk, vicar of the vicarage of St. John,

Tipton, in the county and diocese aforesaid, three of the parties

duly cited hy and lawfully appearing in obedience to the letters

mandatory issued and served in this business, and, by way of

objection on opposition to the further proceeding of the said

confirmation, did say, allege, and in law articulately propound,

as follows, to wit :

—

" First. That the said Frederick Temple is not a prudent
and discreet man, and is not eminent for his knowledge of the

holy scriptures, and is not, and cannot be greatly or at all useful

and necessary to the cathedral church of Exeter. For that he
did in or about the year 1860, write, print, publish, disperse,

give, sell and set forth, or cause to be printed, published,

dispersed, given, sold and set forth in a book called ' Essays
and Reviews' a certain article, essay or review, entitled ' The
Education of the World,' wherein he maintained and affirmed

divers erroneous, strange and heretical doctrines, positions and
opinions contrary to the doctrine and teaching of the United
Church of England and Ireland as by law established, and
contravening the statutes, constitutions and canons ecclesiastical

of the realm, and against the peace and unity of the church, and
which said article, essay or review is of a baneful tendency as

weakening the foundations of Christian belief and likely to cause

many to offend, and this was and is true, and the party propo-
nent doth allege and propound as before.

" Second. That the said book, entitled 1 Essays and Eeviews,'

contained also six other articles, essays or reviews written by
six other several authors and entitled respectively, ' Bunsen's
Biblical Eesearches

;

'
' On the Study of the Evidence of Chris-

tianity ;
' ' Seances Historiques de Geneve ;

' 'On Mosaic
Cosmogony;' 'Tendencies of Eeligious Thought in Eugland,
1G88, 1750

;

' and ' On the Interpretation of Scripture.' That
in such six other articles, essays or reviews, are also maintained
and affirmed divers erroneous, strange, and heretical doctrines,

positions and opinions contrary to the doctrine and teaching of

the said United Church of England and Ireland as by law
established and contravening the statutes, constitutions and
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canons ecclesiastical of the realm, and against the peace and
unity of the church : and the said six other articles, essays, or

reviews are all of a baneful tendency as weakening the founda-
tions of Christian belief and likely to cause many to offend.

That the said book containing as well the said article, essay,

or review, entitled ' The Education of the World,' as also the

said six other articles, essays, or reviews, has, between the years

1861 and 1869, been reprinted and republished as one entire

book on eleven several occasions, the last or twelfth edition

having been printed and published in the present year (1869),
and that such several editions have been so printed and pub-
lished with the knowledge of the said Reverend Frederick

Temple ; but notwithstanding the premises he the said Reverend
Frederick Temple hath not at any time or in any manner ex-

pressed disapprobation of or dissent from any of the said

erroneous, strange and heretical doctrines, positions and opin-

ions maintained and affirmed therein, by reason whereof he
hath given great offence and occasioned much scandal to the

said church ; and this was and is true, and the party proponent
doth allege and propound as before.

"Third. That on the 21st day of June, 1864, the Upper
House of Convocation of Canterbury did resolve as follows :

—
1 That the Upper House of Convocation having received and
adopted the report of the committee of the whole house ap-

pointed by them to examine the volume entitled " Essays and
Reviews," invite the lower house to concur with them in the

following judgment: that this synod having appointed com-
mittees of the upper and lower houses to examine and report

upon the volume entitled " Essays and Reviews," and the said

committees having severally reported thereon, do hereby synodi-

cally condemn the said volume as containing teaching contrary

to the doctrine received by the United Church of England and
Ireland in common with the whole Catholic Church of Christ '

;

and on the 24th day of the said month of June, 1864, the lower
house of the Convocation aforesaid did resolve as follows,

—

' that

this house respectfully and heartily tender its thanks to his Grace
the president, and to the bishops of the upper house for their

care in defence of the faith, and that this house does thankfully

accept and concur in the condemnation of the book by the upper
house to which their concurrence has been invited by the upper
house,' and this was and is true, and the party proponent doth
allege and propound as before.

" Lastly. That all and singular the premises were and are

true, public and notorious, and thereof there was and is a public

voice, fame, and report, whereof legal proof being made at any
meet and convenient time and place to be appointed by the

judge for that purpose, the party proponent humbly prays that

the said election may not now be confirmed, at least until such

time as the said bishop elect shall publicly recant and disavow

the aforesaid erroneous, strange, and heretical doctrines, posi-
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tions, and opinions ; and that otherwise right and justice may
be effectually done and administered to him and his said parties

in the premises.
" J. Parker Deane." " Edmund 0. Currey.

" Judgment (u).

The Vicar-General : "I take upon myself the duty of con-

firming the election of the Reverend Frederick Temple, who
has been elected to the See of Exeter, and in obedience to the

letters mandate of the crown. Those letters mandate have been

issued to his Grace the Archbishop of Canterbury. In those

letters mandate it has pleased her Majesty the Queen to signify

to his Grace the Archbishop of Canterbury that she has approved
of the election of Doctor Temple to be bishop. She has like-

wise commanded him to confirm the election, and his grace the

archbishop has issued to me, as vicar-general, his fiat to carry

out the command of the queen. On these occasions it has

been the practice to use judicial forms which, as far as we are

able to ascertain, go back to the earliest period of the Refor-

mation, and were probably framed by civilians of the day upon
the ancient customs with reference to confirmation of bishops

before the pope, and before archbishops in other countries. But
they were framed also with a view to carry out the provisions

of the statute ; and those forms it was considered his Grace the

Archbishop of Canterbury might conveniently adopt for the

purpose of confirming the election of Dr. Temple in this case.

There has been no statutory sanction given to these forms.

They are not obligatory upon the archbishop. He has been
pleased to adopt them, and the practice for three centuries has

been to use them. The practice has been, before the vicar-

general takes his seat here, that a citation should go out calling

upon all persons, who may choose to object to the election, or to

the person elected, to appear here on a certain day, and state

their objections. But they are informed that, notwithstanding
their appearing, the confirmation will still take place. They
are, therefore, informed beforehand, that they are to appear for

the purpose of stating their objections, but not for the purpose
of in any way having those objections entertained with a view
to the confirmation being refused. It is, therefore, important
to consider as such the intimation given to the opponents for

what purpose they come here to-day. They come here to-day
in my opinion to make such objections as may have arisen in

their minds against the manner in which the election has been
conducted. They come here to allege any defects which may
be known to them, and also if there be any error with reference

to the person who is presented to me to be confirmed, that that

(u) A full and, it is believed, accu- will be found in " The John Bull"
rate account of all the proceedings of December 11, 1869.
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error should be made known to me before I confirm the election.

They come before his grace's vicar-general in order that if any
ground of objection to the election is known to them, they shall,

before the election is confirmed, make their objections, or take

exception to the election on the ground that the election in

regard to some matter of form has been defective, or that the

person presented to me for confirmation is not the person on
whom the choice of the crown has fallen ; and upon whom the

choice of the electors has also fallen. It has been said on
behalf of the objectors to-day that if the objections they have
to make to the person elected are not heard, the proceedings

here are a scandal and a sacrilege. When that was said by the

learned counsel I was obliged to intimate to him that I thought
those were strong terms to use. It was formerly the custom in

all courts in the land to commence their sittings with prayers.

It has been the custom of the ecclesiastical courts to do the

same thing. It is not because the Litany has been read here

to-day that there is any peculiar sanctity supposed to be attached

to these proceedings, nor do I think that, because I do not

accede to the argument of the learned counsel who appears for

the objectors, the proceedings of the court can be justly exposed
to the harsh terms which have been used with reference to them.

Forms of prayer have always been in use in such cases. They
are used before the highest branch of the legislature. Both in

the House of Lords and in the House of Commons, before the

speaker takes his seat, the Litany is read, and, therefore, sitting

here as vicar-general, I think it was quite right that it should be

read on this occasion, but I desire it not to go forth to the

English public that with reference to the proceedings which
have taken place here to-day any peculiar sanctity is to be
attributed to them on account of the Litany having been read,

because that would be to leave the proceedings of to-day open
to the very strong observations which have been made with

reference to them. The question now arises, am I or am I not

to admit this allegation to proof ? Now it is remarkable that

there is no writer on English law who has dealt with this sub-

ject of confirmation, and has given us the forms of proceedings

to be observed in such cases, who has ever contemplated the

appearance of opponents. Opponents may come, but the pro-

ceedings with reference to elections are now so carefully con-

ducted, that there is no opportunity or occasion for opposition

as regards the mode of election. There is no book, so far as I

am aware, that tells us as a matter of practice what ought to

be done in a case of this kind. On the occasion of the election

of Dr. Hampden I was present as counsel. I was present both

in that case and in the case of the opposition to Dr. Lee's election

at St. James's Church, to which reference has been made, and
therefore I speak from a personal knowledge of the subject.

When the opponents appeared in the case of Dr. Hampden,
Dr. Lushington, sitting as assessor for Dr. Burnaby, the then
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vioar-general, assisted by Sir John Dodson, Master of the Facul-

ties, refused to allow the proctor for the objectors to appear, upon

the ground that his appearance would be futile, there being no

power whatever to refuse to obey the mandate of the crown to con-

firm the election of Dr. Hampden. I have thought it better on

this occasion to deviate so far from that precedent, as to allow

Mr. Currey to appear before me on behalf of the parties object-

ing. He has been allowed to appear and to tender an allegation

of objections, and I have permitted his counsel to state to me
what is the substance of that allegation, and what is the object

for which it is brought in. The substance of the allegation is

to traverse the averments in the petition of the dean and chapter,

which are in substance that the person before me is a fit and
proper person to be elected. The objectors propose to traverse

those facts, and call upon me to hear witnesses on both sides, to

pronounce judgment in their favour, and to refuse to confirm

the election of Dr. Temple. I am of opinion that I have no
power whatever to review the choice of the crown in regard to

Dr. Temple being a fit and proper person to be bishop of the

see of Exeter. I think that what Dr. Spinks has said is most
pertinent, and it is to my mind conclusive—that where parties

believe that the choice of the crown has been erroneous, it is

their duty to apply at an earlier stage than this to have the

matter set right. I think it is their duty if they think the

choice of the crown has been erroneous to go to her Majesty and
beseech her, or humbly request her, not to issue her mandate for

the confirmation of the election. Here her Majesty has approved
of the election. She has signified to the archbishop her assent

to it, and I now, acting on behalf of his grace, am invited by
the objectors to reopen the large question as to the fitness of

Dr. Temple to be bishop of the see of Exeter, to examine wit-

nesses, to pronounce him to be an unfit person to be elected to

the episcopal office, and to refuse to confirm his election of which
the queen has signified her approval. I am of opinion that I

have no such power. I have thought it right to hear counsel in

this case. The objectors have had the assistance of a learned

counsel, of whom I may say that if there be any member of the

civil law bar, who could have supported the position for which
he has contended it is Dr. Deane. I hold, however, that he has
not met the question which I put to him in the course of his

argument as to whether I have or have not power to grant
his request. I believe that I have no power to do so ; and that

being so, I must reject the allegation and decree to proceed with
the business of this allegation."

The prescribed formalities for completing the confirmation were
then duly observed, Dr. Temple kneeling and taking the oath
of obedience, and afterwards making and subscribing the decla-

ration against simony required in such cases.

Upon a translation all the aforesaid ceremonies are observed ; Consecration,

but consecration in that case is not requisite because the bishop
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was consecrated before (x). But in the case of creation, the

process goes on as follows :

The consecration shall always be performed upon some Sunday
or holy-day (y).

As to the place of consecration ; the dean and chapter of

Canterbury claim it as an ancient right of that church, that

every bishop of the province is to be consecrated in it, or the

archbishop to receive from them a licence to consecrate elsewhere.

And it is said that a long succession of licences to that purpose
are regularly entered in the register of that church. And although
between the years 1235 and 1300, that point was controverted

with the chapter, it ended in their favour and in the further

confirmation of the privilege, which was first granted by Thomas
Becket, and afterwards confirmed by St. Edmund. And in

Cranmer's register there is a memorandum, that no bishop may
be consecrated without the church of Canterbury, but by the

special licence of the dean and chapter of Canterbury under the

chapter seal (z).

In order for consecration, the archbishop (or some other bishop

appointed) shall begin the Communion Service ; another bishop

shall read the Epistle ; and another bishop shall read the Grospel.

And after the Nicene Creed and sermon, the elected bishop,

vested with his rochet, shall be presented by two bishops unto
the archbishop of that province or to some other bishop appointed

by lawful commission (a)

.

Then shall the archbishop demand the king's mandate for the

consecration, and cause it to be read (as in times past the pope's

mandate was in like manner demanded, as is required in the

pontifical) (b).

And then shall be ministered unto them the oath of due
obedience to the archbishop, as follows

:

In the name of God. Amen. 7, N., chosen bishop of the church

and see of P., do profess and promise all due reverence and obedience

to the archbishop, and to the metropolitical church of G. and to their

successors : so help me God, through Jesus Christ.

But this oath shall not be made at the consecration of an
archbishop (c).

To the Archbishop and to the Metropolitical Church.'] That is,

either when the see is full, or else in the vacation when the

whole archiepiscopal jurisdiction is vested in the dean and
chapter (d).

But in the case of the consecration of a foreign bishop this

oath cannot of course be administered, and with respect to the

bishop appointed to a see in a British colony, in which the

(x) God. p. 29; Gibs. p. 111. (b) Form of Consecr.

\y) Form of Consecr. (c) Ibid,

(z) Gibs. p. 111. (d) Gibs. p. 117.

(a) Form of Consecr.
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church is not established by law, the oath of obedience ought to

be taken to his own metropolitan, if there be one in the colony.

Then after divers questions and answers touching the episcopal

office and before the act of consecration, the bishop elect shall

put on the rest of the episcopal habit (e).

According to the office in the 3 Edw. 6, the pastoral staff was
delivered to the bishop ; which delivery in the Roman pontifical

is preceded by a consecration of the staff, and followed by the

consecration and putting on of a ring in token of his marriage

to the church ; and of a mitre as an helmet of strength and
salvation, that his face being adorned, and his head (as it were)

armed with the horns of both testaments, may appear terrible to

the adversaries of the truth, as also in imitation of the ornaments
of Moses and Aaron ; and of gloves, in token of clean hands and
heart to be preserved by him. All which, and many other like

ceremonies, our church has laid aside
;
retaining only such as

are most ancient and most grave (/).

The act 25 Hen. 8, c. 20, s. 6, proceeds to enact in substance Delay or

that if any archbishop or bishop, after such election, nomination refusal to

or presentation shall be signified unto them by the king's letters-

patent, shall refuse and do not confirm, invest and consecrate

with all due circumstance as aforesaid, within twenty days next
after the king's letters-patent of such signification or presenta-

tion shall come to their hands ; or if any of them, or any other

person or persons, omit or do any other thing contrary to the

statute of the 25 Hen. 8, c. 20, in such case every person so

offending, their aiders, counsellors and abettors, shall incur the

penalties of the statutes of praamunire (g) .

By canon 8 of 1603: "Whoever shall affirm or teach that Form of

the form and manner of making and consecrating bishops, ^
s

^|
on

priests and deacons, containeth anything in it that is repugnant
m s '

to the word of God ; or that they who are made bishops, priests

or deacons in that form, are not lawfully made, nor ought to be
accounted either by themselves or others to be truly either

bishops, priests or deacons, until they have some other calling

to those divine offices; let him be excommunicated ipso facto.

con-

(e) Form of Consecr.

(/) Gibs. p. 118. But at the
end of the Common Prayer Book,
established by parliament in the
second year of Edw. 6, it is ordered,
that whensoever the bishop shall

celebrate the holy communion, or
exercise any other public adminis-
tration, he shall have upon him,
besides his rochet, a surplice or alb,

and a cope or vestment, and also
his pastoral staff in his hand, or
else borne or holden by his chap-
lain. And in the rubric before the
Common Prayer in our present

P. VOL. I.

liturgy, it is ordered, that such
ornaments of the church, and of

the ministers thereof at all times
of their ministration, shall be re-

tained and be in use, as were in
this Church of England by the

authority of parliament, in the
second year of the reign of King
Edward 6.

(g) But it is said by Coleridge, J.,

in Regina v. Abp. of Canterbury,

11 Q. B. p. 609, that an archbishop
would not be bound to obey a royal

mandate to consecrate a colonial

bishop.

E
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not to be restored until he repent, and publicly revoke such his

wicked errors."

And by the thirty-sixth of the Thirty-nine Articles :
" The

Book of Consecration of Archbishops and Bishops and Ordering of

Priests and Deacons, lately set forth in the time of Edward VI.,

and confirmed at the same time by authority of parliament, doth

contain all things necessary to such consecrating and ordering

;

neither hath it anything that of itself is superstitious and
ungodly. And therefore whosoever are consecrated or ordered

according to the rites of that book, since the second year of the

forenamed King Edward unto this time, or hereafter shall be con-

secrated or ordered according to the same rites, we decree all such

to be rightly, orderly and lawfully consecrated and ordered."

And by the Act of Uniformity, 14 Car. 2, c. 4, s. 26, all

subscriptions to be made unto the Thirty-nine Articles shall be

construed to extend (touching the said thirty-sixth article) to the

book containing the form and manner of making, ordaining and
consecrating of bishops, priests and deacons, in this said act

mentioned, as the same did heretofore extend unto the book set

forth in the time of King Edward YI.
Objection to In the case of Dr. Hampden's confirmation, among other
consecration.

grounds stated for the position that no objection could be legally

taken was this, that in some cases the appointment to sees was
by letters-patent, as in Ireland, and that in such cases there was
no confirmation, but immediate consecration, and that then there

was no room or opportunity for objection. But the reasoning

of Mr. Justice Patteson on this point is conclusive. He says :

—

" No mention is made in such case of confirmation ; that is,

in the case of letters-patent from the king. The legislature

seems to have considered that confirmation was unnecessary

where there had been no election, but the crown had nominated
and presented by letters-patent. And this is not an oversight, as

I apprehend ; for in the Irish statute, 2 Eliz. c. 4, which abolishes

election, even in form, altogether, and makes the appointment
always by letters-patent, no mention of confirmation is made
from the beginning to the end of the statute.

" Hence, however, arises another argument ; and it is con-

tended that as the legislature treats confirmation as unnecessary
where the crown appoints the bishop directly and avowedly,
namely, by letters-patent, it never can have intended that

confirmation should be necessary as a judicial act, where the

crown appoints the bishop indirectly and circuitously through
the medium of a pretended election by the dean and chapter

;

therefore that the confirmation mentioned in the statute must be
taken to be a ministerial act, and a mere form, that the form of

confirmation was preserved because the form of election was;
but neither was intended to be real or more than shadow.

" It is difficult to see why confirmation should be necessary

where the crown appoints indirectly, if it was not considered so

where the crown appoints directly, and if it was right to omit it

in the one case, why it was not right in the other. It is vain to
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conjecture the reasons which actuated the legislature at that

time, and I do not pretend to reconcile or to account for all the

provisions of this statute. Looking at the words used, I see

nothing which imports that the confirmation and consecration

were to be mere ministerial forms and shadows
;
they are both

required in one and the same sentence and in the same language.

I cannot bring myself to believe that the legislature of this

country could ever intend that the solemn act of consecration

should be a mere form and shadow ; and if not, neither can

confirmation be so, for one and the same interpretation must be

put on the language which is applied equally to both. As to

consecration, indeed, no previous form of inquiry is stated to

have been used like that in the case of confirmation ; nor am I

prepared to say that any was necessary. The archbishop, where
he had confirmed, would have already inquired, and where after

this statute (which would rarely happen, indeed no instance has

been cited in which it has ever happened) the crown appointed

by letters-patent in default of election by the dean and chapter,

he would in general be able to inform himself, without any public

inquiry, as to the qualifications of the person nominated and pre-

sented by the crown ; and if any lawful impediment to the con-

secration came to his knowledge, I cannot believe that the legis-

lature intended to force him, knowingly and without regard to

such impediment, to perform the solemn act of consecration" (A).

"When a bishop is translated ; the former see is not void by the Translation,

election to the new one, until the election is confirmed by the

archbishop ; for though he is elected, yet it may happen that

the king shall not consent, or the archbishop may not confirm

;

and it is not reasonable that the bishop should lose his former
preferment till he has obtained a new one : and so it is in case

of creation ; he is not completely bishop till consecration (/)

.

And the dignities or benefices which a bishop was possessed

of before his election, become not void till after consecration in

the case of creation ; and after confirmation, in the case of

translation. Upon which foundation it was that all the judges
agreed, in the case of Evans v. Ascuith, that if a commendam
retinere comes, in the former case before consecration, and in the

latter case before confirmation, it comes in time enough; because

it comes while the bishop is in possession of the dignity or bene-

fice granted in commendam (k).

"
. . . every person and persons being hereafter chosen Installation

elected nominate presented invested and consecrate to the J^^f^e"
dignity or office of any archbishop or bishop . . . according temporalities,

to the form tenure and effect of this present Act, and suing
their temporalities out of the king's hands, his heirs or suc-

cessors as hath been accustomed, and making a corporal

(A) Jebb's Report, p. 481, vide p. 162; Gibs. p. 114. The defen-
supra. dant's name in this case is variously

(i) 3 Salk. p. 72. given as Ascuithe, Ascough, Ask-
[k) Palm. pp. 470, 475 ; W. Jones, with and Asciuth.

e2
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Benefice or
dignity
vacant by
the bishop's

promotion.

oath to the king's highness and to none other in form as is

aforesaid, shall and may from henceforth be thrononized or in-

stalled as the case shall require; and shall have and take their

only restitution out of the king's hands, of all the possessions

and profits, spiritual and temporal, belonging to such arch-

bishopric or bishopric, whereunto they shall be so elected or pre-

sented, and shall be obeyed in all things according to the name
title degree and dignity that they shall be so chosen or pre-

sented to, and do and execute in every thing and things touching

the same, as any archbishop or bishop of this realm, without

offending the prerogative royal of the crown, and the laws and
customs of this realm, might at any time heretofore do" (/).

Whereupon the bishop, being introduced into the king's

presence, shall do his homage for his temporalities or barony

;

by kneeling down, and putting his hands between the hands of

the king, sitting in his chair of state, and by taking a solemn
oath to be true and faithful to his majesty, and that he holds

his temporalities of him (m) .

The old law as to subscriptions, declarations, and oaths to be
taken by the clergy underwent, in 1865, a great change by the

Clerical Subscription Act, 1865, 28 & 29 Vict. c. 122. This
act provided that no oath should be administered during the

service for the consecration of archbishops and bishops (s. 11)

;

but this provision does not " extend to or affect the oath of

canonical obedience to the bishop, or the oath of due obedience

to the archbishop taken by bishops on consecration" (s. 12).

Upon promotion of any person to a bishopric, the king has a

right to present to such benefices or dignities as the person was
possessed of before such promotion

;
though the advowson belongs

to a common person. And this right of presenting upon pro-

motion by the king, as making the avoidance which would not

otherwise happen, did spring from the practice of the popes, and
is now an uncontested right of the crown ; and has been estab-

lished not only by long practice, but by many judgments upon
full and solemn hearings (n).

This usage or law does not extend to the case of a person

promoted to a colonial bishopric (6) .

But in Ireland the law was, that a man should not be pro-

moted to a bishopric there, until he had resigned all his prefer-

ments in England
;
by which resignation it seems that the

king's presentation in such case was defeated.

In the case of The Grocers' Company v. Backhouse and the

Archbishop of Canterbury it was determined, that where the

advowson is in common, so that the patrons are to present by
turns, the king's presentation does not pass for the turn of the

otherwise rightful patron, but he shall have his turn in course

as it shall fall out (p).

(I) 25 Hen. 8, c. 20, 8. 5.

(w) God. p. 27.

(n) Gibs. p. 763,

(o) Reg. v. Eton College, 8 E. &
B. p. 610; 4 Jur., N. S. p. 335;
27 L. J., Q. B. p. 132.

(p) Bl. p. 770.
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Sect. 5.

—

Concerning Residence at their Cathedrals,

Bishops shall be at their cathedrals on some of the greater Residence,

feasts, and at least in some part of Lent, as they shall find

expedient for their souls' health (q)

.

Bishops shall abide at their cathedral churches, and officiate

on the chief festivals, and on the Lord's days, and in Lent and

in Advent ; and shall visit their dioceses at fit seasons, correcting

and reforming the churches, and consecrating and sowing the

word of life in the Lord's soil (r)

.

Bishops shall be personally resident, to take care of the flock

committed to their charge, and for the comfort of the churches

espoused to them
;

especially on solemn days in Lent and
Advent, unless their absence is required by their superiors, or

for other just cause. That is, by their superiors, either eccle-

siastical or secular (*)

.

—

—

Sect. 6.

—

Concerning their Attendance in Parliament.

By the above recited statute of 25 Hen. 8, c. 20, a bishop Bishops lords

upon his election shall be reputed and taken as lord elected, of parliament.

And by divers other statutes, bishops are called peers of the land

;

one of the three estates of the realm ; one of the greatest estates

of the realm, and the like (t).

As to their right in general to sit and vote in parliament, this How far an

has been carried so far by some, that they have asserted that an ^^uhe
act made in parliament, where the bishops have not been present, bishops is

is not good. But this Lord Coke seems to have set in a proper good,

and clear light (u).

There are divers acts of parliament, says he, which appear to

have been made by the king, lords temporal, and commons,
without the lords spiritual; and it hath been objected that such

are no acts of parliament ; and for authority, the roll of parlia-

ment in the 21 Rich. 2, is cited, where it is said that divers

judgments wrere heretofore undone, for that the clergy were not
present. To this some have answered, that a parliament may
be holden by the king, the nobles, and commons, and never call

the prelates to it. But we hold the contrary to both these, and
shall make it manifest by records of parliament, first, that the

bishops ought to be called to parliament ; and then, secondly,

we shall show where acts of parliament are good without them.
To the first : every bishop hath a barony in respect whereof

according to the law and custom of parliament he ought to be
summoned to the parliament as well as any of the nobles of the

realm.

(?) Lind. p. 131. (t) 25 Edw. 3, st. 6, c. 6; 1 EKz.
(r) Otho. Athon, pp. 55, 56. c. 3 ; 8 Eliz. c. 1 ; 4 Inst. p. 1.

(s) Ibid. p. 118. (u) 2 Inst. pp. 585 et seq.
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To the second, if they voluntarily absent themselves, then

may the king, the nobles, and commons, make an act of parlia-

ment without them ; as where any offender is to be attainted of

high treason or felony, and the bishops absent themselves, and
the act proceeds, the act is good and perfect.

Likewise, if they be present, and refuse to give any voices,

and the act proceeds, the act of parliament is good without

them.
Also, where the voices in parliament ought to be absolute,

either in the affirmative or negative, and they give their voices

with limitation or conditions, and the act proceeds, the act is

good ; for their conditional voices are no voices.

Of every of these Lord Coke produces examples out of the

records and rolls of parliament.

Whether they Concerning the point, whether they sit in parliament in their

merit m their
^emPoral caPacity only, by reason of their temporal baronies : or

temporal in their spiritual capacity also, as bishops ; the substance of what
capacity only, has been said seems to be as follows.

Lord Coke says, The lords spiritual, viz. archbishops, and
bishops, being twenty-four in number, sit in jjarliarnent by suc-

cession, in respect of their counties, or baronies parcel of their

bishoprics. And every one of these, when any parliament is to

be holden, ought ex debito justitm to have a writ of summons.
And they make their proxy as other lords of parliament (v).

And again : Every archbishopric and bishopric in England
are of the king's foundation, and holden of the kingper baron lam;

and in this right the archbishops and bishops are lords of parlia-

ment ; and this is a right of great honour that the church now
hath [x).

And this, says Dr. Gibson, is true ; but not the whole truth.

For, although their baronies did put them more under the power
of the king, and under a stricter obligation to attend

;
yet long

before William the Conqueror changed bishoprics into baronies,

they were, as bishops, members of the mycel-synod or ivitena-gemot,

which was the great council of the land. And an argument of

their spiritual capacity in parliament is, that from the reign of

Edw. I. to Edw. IY. inclusive, as appears by the records, great

numbers of writs to attend the parliament were sent to the

guardians of the spiritualities, during the vacancies of bishoprics,

or while the bishops were in foreign parts. The writs of

summons also preserve the distinction of prelati and magnates

;

and whereas temporal lords are required to appear in fide et

ligeantla, in the writs to the bishops the word Ugeantia is left out,

and the command to appear is in fide et dilectione (g).

And in 3 Salk. 73, it is said that bishops did sit and had a

vote in parliament, in the time of the Saxons ; but it was not in

respect of any barony, but by a personal privilege, as they were

(v) 1 Inst. p. 97 ; 4 Inst. pp. 1, 12. (y) Gibs. p. 127
;
Selden, Tit. of

(x) 2 Inst. p. 3. Hon. p. 575.
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bishops ; for they were not barons until the Norman reign ; for

in the reign of the Saxons they were free from all services and
payments, excepting only to castles, bridges [and as it should

have been added, expeditions] ; but William the Conqueror
deprived them of this exemption, and instead thereof turned

their possessions into baronies, and made them subject to the

tenures and duty of knight's service.

Unto all which may be added what Lord Hale delivers, in a

manuscript treatise touching the right of the crown, as set forth

by Dr. Warburton, Bishop of Grloucester, in his " Alliance be-

tween Church and State " (z), as follows :
—" The bishops sit in

the House of Peers by usage and custom ; which I therefore call

usage, because they had it not by express charter, for then we
should find some. Neither had they it by tenure

;
for, regularly,

their tenure was in free alms, and not baroniam ; and, there-

fore, it is clear they were not barons in respect of their posses-

sions, but their possessions were called baronies, because they
were the possessions of customary barons. Besides, it is evident

that the writ of summons usually went electo ct confirmato, before

any restitution of the temporalities ; so that their possessions

were not the cause of their summons. Neither are they barons

by prescription ; for it is evident that as well the lately erected

bishops, as Gloucester, Oxon, &c. had voice in parliament, and
yet erected within time of memory, and without any special

words in the erection thereof to entitle them to it. So that it is

a privilege by usage annexed to the episcopal dignity within

the realm ; not to their order, which they acquire by consecra-

tion ; nor to their persons, for in respect of their persons they
are not barons ; nor to be tried as barons ; but to their incorpo-

ration and dignity episcopal."

When the creation of the new sees of Eipon and Manchester Number

was proposed to be effected by 6 & 7 Will. 4, c. 77, it was
^nSSt^o^to

intended by the union of the sees of Grloucester and Bristol and be increased.
0

St. Asaph and Bangor to avoid an addition to the number of

bishops who sat in parliament. The act 10 & 11 Yict. c. 108, 10 & n Vict,

continued the sees of St. Asaph and Bangor as separate c
-
108 -

bishoprics and established the see of Manchester, but with the

following very important provision as to the seats of bishops in

the House of Lords.
" The number of lords spiritual now sitting and voting as

lords of parliament shall not be increased by the creation of the

bishoprick of Manchester ; and whenever there shall be a vacancy
among the lords spiritual by the avoidance of any one of the

sees of Canterbury, York, London, Durham, or Winchester, or

of any other see which shall be filled by the translation thereto

from any other see of a bishop at that time actually sitting as a
lord of parliament, such vacancy shall be supplied by the issue

of a writ of summons to the bishop who shall be elected to the

(z) Bp. Warburton, Works, ed. 1811, vol. vii. bk. 2, p. 130.
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same see ; but if such vacancy be caused by avoidance of any
other see in England or Wales, such vacancy shall be supplied

by the issue of a writ of summons to that bishop of a see in

England or Wales who shall not have previously become entitled

to such writ ; and no bishop who shall be hereafter elected to

any see in England or Wales, not being one of the five sees

above named, shall be entitled to have a writ of summons,
unless in the order and according to the conditions above
prescribed" (2).

Similar provisions were contained in the acts for St. Albans
and Truro already mentioned (a) . And now by the Bishoprics

41 & 42 Vict. Act, 1878 (41 & 42 Vict. c. 68), s. 5, "The number of lords
c - 5S - spiritual sitting and voting as lords of parliament shall not be

increased by the foundation of a new bishopric in pursuance of

this act ; and whenever there is a vacancy among such lords

spiritual by the avoidance of any of the sees of Canterbury,

York, London, Durham, or Winchester, such vacancy shall be
supplied by the issue of a writ of summons to the bishop

acceding to the see so avoided ; and if such vacancy is caused

by the avoidance of any see other than one of the five sees

aforesaid, such vacancy shall be supplied by the issue of a writ

of summons to that bishop of a see in England who having
been longest bishop of a see in England has not previously

become entitled to such writ : Provided, that where a bishop is

translated from one see to another, and was at the date of

his translation actually sitting as a lord of parliament, he shall

not thereupon lose his right to receive a writ of summons to

parliament."

A bishop may A bishop confirmed may sit in parliament as a lord thereof,
sit in parlia- It is laid down by Lord Coke that a bishop elect may so sit

;

Snfirmation ^ut *n ^ne case °f -Evans v. Ascuith (b), before mentioned, Jones

but not held clearly that a bishop cannot be summoned to parliament
before. before confirmation, without which the election is not complete.

And he adds, that it was well known that Bancroft, being

translated to the bishopric of London, could not come to parlia-

ment before his confirmation. However, if a bishop may come
presently after confirmation, and before homage and restitution

of temporalities, he comes as soon as he is invested with the

spiritualities, and is not of necessity to wait for his temporalities,

which is a further argument of a spiritual as well as temporal

capacity in parliament (c) .

Bishops Bishops being translated, pay no new fees upon their being
translated introduced into parliament. This, with the like order for peers

fees in ^7- ra^se(i to higher dignities, was made a standing rule, when a

Hament^ table of fees was settled in the year 1663 (d).

Bishops' Anciently, the greatest part of the bishoprics in England had

z) 10 & 11 Yict. c. 108, s. 2. p. 162.

a) Vide supra, p. 28. (c) Gibs. p. 128.

b) Palm. p. 470 ; W. Jones, \d) Gibs. p. 120.
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seats (or, as they were commonly called, places) in or near places of resi-

London, in which they were resident during their attendance
fttenda^ce

Ilg

on parliament, on the court, or their own proper occasions ; and in parliament,

during those attendances, they might freely exercise jurisdiction

in their respective places, as in their own proper dioceses ; and
this is referred to in the statute of 33 Hen. 8, c. 31, for dis-

severing the "bishopric of Chester from the archbishopric of

Canterbury, in which there is this clause, " saving to the bishop

of Chester and his successors, that his house at Weston being

within the diocese of Coventry and Litchfield, shall be accounted

and taken to be of his diocese, and that he being resident in

the same, shall be taken and accounted as resident in his own
diocese, and for the time of his abode there shall have jurisdic-

tion in the same ; likewise as all other bishops have in the houses

belonging to their sees wheresoever they lie in any other bishopric

within this realm for the time of their abode in the same."

But now most of those houses are either exchanged, or (being

built into private houses) are held in lease of the bishoprics to

which they belonged ; and no houses, now remaining, come in

the circumstance here mentioned (of being a place of residence,

in another diocese) but Lambeth House and Croydon, belonging

to the Archbishop of Canterbury (and made part of his diocese

by virtue of 6 & 7 Will. 4, c. 77) ; "Winchester Place, when
Dr. Burn wrote, " now removed from Southwark to Chelsea,"

and now in St. James's Square (lately sold under the provisions

of 38 & 39 Yict. c. 34, s. 2) ; and Ely House, formerly in

Holborn, now in Dover Street (e).

This subject underwent much discussion in Lord Stowell's Privileges of

judgment in Barton v. Welk(f), which established the jurisdic- episcopal

tion of the Bishop of London over Ely Chapel, and overruled
resi ences *

an attempt to set up an exemption from it on the ground of
Y '

ancient privileges allowed to the bishops of Ely in virtue of

their episcopal residence, which it decided to be a personal and
not a local privilege, and therefore extinguished by a transference

of the property to other hands. During the course of this judg-
ment, Lord Stowell expresses his opinion that even this personal

privilege has now become extinct (g) .

It is enacted by statute that, " The bishops shall sit in parlia- Order of their

ment on the right side of the parliament chamber, in this order :
fitting in

first, the Archbishop of Canterbury ; next to him, on the same Parliament -

form, the Archbishop of York ; then the Bishop of London

;

then the Bishop of Durham ; then the Bishop of Winchester

;

then all the other bishops after their ancienties " (h).

U) Gibs. p. 132.

(/) 1 Consist, p. 21. The act

12 Geo. 3, c. 43, ss. 13, 14, pro-
vides that the bishop may con-
tinue to exercise his appellate
jurisdiction, as visitor of certain
colleges in Cambridge ; and also

directs that payment of the reserved
rents belonging to his see may be
made in the new episcopal resi-

dence, Ely House, Dover Street.

(g) 1 Consist, p. 31.

(h) 31 Hen. 8, c. 10, s. 3.
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Whether they By a canon of the Council of Toledo, no bishop, or abbot, or

cases of^blood
°^ ^e C^er^' WaS ^° ^e a

j
U(^£e ^n case °^ ^e or ^m^° (*)

This canon is said to have been introduced into England by
Archbishop Lanfranc ; and confirmed in a synod held at London,
and made a standing rule of the English Church (k) .

And this the clergy claimed as an exemption and privilege

;

and esteemed their attendance in parliament generally as a
badge of ecclesiastical slavery (/).

And in the case before us, as they did apprehend themselves

under an indispensable obligation to the canon, the king gave
them leave to withdraw : nevertheless, by the eleventh constitu-

tion of Clarendon, they were required to be present until judg-

ment was to be given (m).

Afterwards, by a constitution of Archbishop Langton, it was
enjoined, that no clergyman should exercise secular jurisdiction,

especially in cases of blood (n).

And by a constitution of Othobon :
—" In causes of blood also,

in which judgment of death or mutilation of members is given,

we enjoin that none of the clergy presume to be a judge or

assessor ; on pain that besides the suspension from his office

which he shall ij)S0 facto incur, he shall be otherwise punished
according to the discretion of his superior ; from which sentence

of suspension he shall in no wise be absolved . . . unless he first

make a competent satisfaction" (0).

And in consequence of the aforesaid canons, the archbishops

and bishops were wont to withdraw, when causes of blood were
to be heard : with a protestation, nevertheless, that such absence

should not be any infringement of their right to sit and vote in

such cases, if the canons were out of the question (p).

And in fact, there are several instances, wherein bishops did

sit and vote, or wherein their right was acknowledged to sit and
vote, in like cases.

As in the 4 Edw. 3, Eoger de Mortimer, Berisford, Maut-
revers, and others, were adjudged traitors, by bishops and others

in parliament.

In the 15 Edw. 3, Archbishop Stratford was acquitted of

treason in parliament, by four earls, four bishops, and four

barons.

In the 5 Hen. 4, the commons thank the lords spiritual and
temporal, for their good and rightful judgment in freeing the

Earl of Northumberland.
In the 3 Hen. 5, the commons pray judgment of the lords

spiritual and temporal on the Earl of Cambridge.
In the 5 Hen. 5, Sir John Oldcastle was attainted of treason

and heresy, by the lords spiritual and temporal.

(i) Gibs. p. 125. (n) Lind. p. 269.

(k) Ibid. (0) Otho. Athon, p. 92.

U) Ibid. (p) Gibs. p. 125.

(m) Ibid.
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Nevertheless, Lord Coke says generally, in cases of trial for

treason, misprision of treason, or felony, the lords spiritual must
withdraw, and make their proxies (q).

But Dr. Gibson observes, that when the bishops entered their

protestation and withdrew, neither the temporal nor spiritual

lords understood them to be under any engagement to with-

draw, from any law of the land. And much less can it be

pretended, he says, that they are under any legal obligation in

our reformed church ; since the canon itself (speaking of the

canon of the Council of Toledo), at first founded in superstition,

and now probably abolished by law, as being to the damage or

hurt of the king's prerogative royal, was disregarded for a long

time after the Reformation. It is true, in the tumultuous times

of King Charles the First, this advantage, among many others,

was taken and insisted on, against the ecclesiastical state. But
when it came to be a question in the reign of King Charles the

Second, the most eminent civilians of that time were advised

with by the bishops in convocation, and unanimously gave an
opinion under their hands, that by their staying in the House
of Lords, while cases of high treason were in agitation there,

they were in no danger of irregularity ; which was the ancient

penalty annexed to the canon (r)

.

And Mr. Hawkins, speaking of this matter, says thus :
" It is

agreed, that at a trial before the House of Peers every temporal

lord who hath a right to vote in that house, hath a right to pass

on such trial. But it is said in the Year Book of 10 Edw. 4, 6,

pi. 17, That upon the trial of a peer in parliament, the bishops

shall make a procurator, because they cannot consent to the

death of a man ; but this is said to be wholly grounded on a

canon not in force at this day ; neither do I find any precedent

wherein they have been excluded against their consent, or have
withdrawn themselves without a protestation of their right, or

making a proxy ; and the judgment against the Spencers was
expressly reversed for this reason among others, because the

bishops were not present ; and in the precedents chiefly insisted

on of the other side, it is not expressly said that they were not
present, and it doth not clearly appear, but that they might be
included under the word peers. However it hath been always
admitted, that they have a right to vote in a bill of attainder

;

also in the Earl of Danby's case, they were adjudged by the

House of Lords to have a right to vote in questions previous to

the trial of a peer, though this was strongly opposed by the

House of Commons. And their right to vote at the trial itself,

if they think fit, seems fully implied in the statute of the

7 Will. 3, c. 3, which enacts, That ' upon the trial of any peer
or peeress for treason or misprision, all the peers who have a
right to sit and vote in parliament shall be summoned twenty
days at least before every such trial, to appear at every such
trial, and that every peer so summoned and appearing shall vote

(?) 3 Inst. p. 31. (?•) Gibs. p. 125.
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in the trial, every such peer first taking the oaths of allegiance

and supremacy, and subscribing and repeating the declaration

against popery '
" (s).

But upon this, Sir Michael Foster (after having stated the

difference between a trial before the court of the high steward,

and a trial in full parliament, or before the king in parliament,

and the mischief which this act was designed to remedy) observes

as follows :
" The words of the last clause (ss) are very general, and

seem to exclude every proceeding in full parliament for the trial

of a peer in the ordinary course of justice. But that construction

was rejected in the cases of the Earls of Kilmarnock and Cro-

martie, and of the Lord Balmerino. And accordingly all the

peers and lords spiritual were summoned. And those lords who
appeared having taken the oaths appointed by the act, the

bishops upon the day the trial came on, after making the usual

protestation, withdrew. And the prisoners before their arraign-

ment were informed by the high steward, that they were entitled

to the benefit of this act in its full extent." The summoning
the lords spiritual to the trial of those lords was (Sir Michael
says) he apprehends a prudent caution, in order to obviate a
doubt that might otherwise at that critical time have arisen from
the words of the statute, which (as was before observed) are very

general. He continues, " The act provideth, that every peer so

summoned and appearing shall vote in the trial. By voting in

the trial, must be meant voting throughout the trial, voting as a

competent judge, in every question that shall arise during the

trial ; and above all, in the grand question for condemnation or

acquittal. Now upon this last question the bishops cannot vote.

Though it hath been resolved, and practice hath established the

rule, that in a proceeding in full parliament in a case of blood,

they may, if they choose it, vote upon all previous questions.

But in a proceeding iu the court of the high steward, which, I

conceive, this clause of the statute had principally in contem-
plation, and to which no mere spiritual lord was ever summoned
or could be, no question but for acquittal or condemnation is the

subject of any vote. For in all points of law or practice, the

high steward gives the rule, as sole judge in the court. To
conclude this head, the act may with propriety enough be said to

regulate the proceeding in both courts, that of the high steward,

and that in full parliament ; but it doth not alter the nature and
constitution of either. Consequently, it doth not give to the

lords spiritual any right in cases of blood, which they had not

before" (t)^

Whether they Sir William Staundforde says thus : Duchesses, countesses,
shall be tried an(j baronesses, shall be tried as peers of the realm ; but so shall

mparHament no^ bishops : for none of the statutes relating thereunto have
or by a jury.

s) 2 Hawk. p. 423. ceeding in parliament in any kind
ss) I.e., sect. 12, ''that neither whatsoever."

this act or anything therein con- (t) Fost. Crown Law, p. 247. See
taincd shall be construed to extend also Gibs. p. 133 ; Tr. per Pais,

to any impeachment or other pro- p. 12.
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been put in use to extend to bishops, albeit they enjoy the name
of lords of parliament ; for they have not this name by reason of

nobility, but by reason of their office, and have not a place in

parliament in respect of their nobility, but in respect of their

possession, viz. the ancient baronies annexed to their dignities (w).

Lord Coke says :
" Every lord of parliament, and that hath

voice in parliament, and is called thereunto by the king's writ,

shall not be tried by his peers, but only such as sit there by
reason of their nobility, as dukes, marquisses, counts, viscounts

or barons, and not such as are lords of parliament ratione

baroniarum quas tenent injure ccclesice, by reason of their baronies

which they hold in the right of the church, as archbishops and
bishops, and in time past some abbots and priors ; but they shall

be tried by the country, that is, by freeholders, for that they are

not of the degree of nobility " (V).

Lord Hale, in the manuscript before quoted (?/), says, that the

bishops, in respect of their persons, are not barons, nor to be

tried as barons.

And the late Mr. Madox, in a manuscript now in the British

Museum, concerning the " Antiquity of passing Bills in Parlia-

ment," speaking of this matter of bishops, says, that out of par-

liament, their honour not being inheritable, they are to be tried

by ordinary freeholders.

On the other hand, Mr. Hawkins observes as follows : "It is

said by Staundforde and Coke, that those who are lords of

parliament, not in respect of their nobility, but of their baronies

which they hold of the crown, as bishops now do, and some
abbots and priors did formerly, are not, within the intent of

Magna Carta, to be tried by the peers. And Selden seems clear,

that this is the only privilege which bishops have not in common
with other peers. And those who seem most for the contrary

opinion admit that the law hath been generally so taken.

Neither do they produce any precedent, where a bishop or abbot

hath been tried by the peers upon a commission ; but on the

contrary admit that there are two precedents of their being

tried by the country or a jury. And it is said by others, that

there are divers precedents of this kind
;
yet Selden, with his

utmost diligence, seems able to produce but two which clearly

and fully come up to his point, viz. those of Archbishop Cranmer
and Bishop Fisher. However it seems to be agreed, that while

the parliament is sitting a bishop shall be tried by the peers" (s).

Finally, Lord Chief Baron Gilbert, in his treatise on the Court
of Exchequer (a), says thus :

" But the bishops generally claimed
an ecclesiastical privilege, to be tried only by the archbishop as

their ordinary ; therefore in the case of Mark, Bishop of Carlisle,

where this challenge was made of the liberties of the church, and

ft*) Staund. p. 153. (z) 2 Hawk. p. 424.
(x) 1 Inst. p. 31 ; 3 Inst. p. 30, (a) Page 40.

{y) Vide supra, p. oo.
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Be Scandalis

Magnatum.

What courts

mig-ht write

to the bishop
to certify".

overruled, he did not challenge his peerage. And so was the

case of Fisher, Bishop of Rochester, in Henry VIII. ... for

they would not make any challenge to be tried by their peers,

for that would have admitted a temporal jurisdiction : so by
non-user of any right of being tried by their peers in capital

cases, these bishops who held per baroniam, and had consequently

a privilege to have such a trial, totally lost the same, and are

tried by a common jury."

Prelates were included by name in the quite recently repealed

statutes which gave the actions de scandalis magnatum (b).

None but the king's courts of record, as the Court of Common
Pleas, the King's Bench, justices of gaol delivery and the like,

could write to the bishop to certify bastardy, loyalty of matri-

mony, and the like ecclesiastical matters when the bishop's

court had cognizance of them, for it was a rule in law, that

none but the king can write to the bishop to certify, and there-

fore no inferior court, as London, Norwich, York or any other

incorporation. And this was done in respect of the honour and
reverence which the law gave to the bishop, being an ecclesi-

astical judge, and a lord of parliament (c) . But the bishops

and their courts have ceased to have any jurisdiction in cases of

matrimony.

"What meant
by guardian
of the spi-

ritualities.

Who shall be
guardian of

the spirituali-

ties.

Sect. 7.

—

Spiritualities of Bishoprics in the Time of Vacation.

When a bishop dies, or is translated, or is employed beyond
the seas in negotiations for the service of the king and kingdom,
the law takes care to provide a guardian as to the spiritual

jurisdiction, during such vacancy of the see or remote absence

of the bishop, to whom presentations may be made, and by
whom institutions, admissions, and the like, may be given.

And this is that ecclesiastical officer, whether he be the arch-

bishop, or his vicar-general, or deans and chapters, in whom-
soever the office resides, whom we commonly call the guardian

of the spiritualities (d) .

By the canon law, the dean and chapter are guardians of the

spiritualities during the vacancy. And it has been allowed, that

of common right they are so at this day in England, and that

the archbishop has this privilege only by prescription or com-
position (<?).

And divers deans and chapters do challenge this by ancient

charters from the kings of this realm (/).

As to Durham, there has been a controversy of long standing

{I) 2 Rich. 2, c. 5 ; 12 Rich. 2,

c. 11; repealed by 50 & 51 Vict,

c. 59.

(c) 1 Inst. p. 134.

(d) God. Introd. p. 9 ; God. p. 39.

(e) 2 Inst. p. 15; Wood, bk. i.

ch. 3 ; Johns, p. 56.

(/) God. p. 39.
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between its dean and chapter and the Archbishop of York. In
1590 the Delegates seem to have held that the guardianship of

the spiritualities was with the archbishop {g). But in 1672 it

was solemnly determined on an issue in prohibition that the

dean and chapter of Durham had the guardianship (h).

In Lincoln, by an ancient composition or custom, the dean

and chapter certify the vacancy of the see to the archbishop,

and nominate three of their body as fit persons to be appointed

official during the vacancy, and pray him to appoint one. The
archbishop does so, usually appointing the dean, and appoints

the registrar of the dean and chapter, by a separate commission,

registrar.

But now generally here in England, during the vacancy of

any see within his province, the archbishop is guardian of the

spiritualities, as has been said, by prescription or composition,

whereby all episcopal rights of the diocese belong unto him, and
all ecclesiastical jurisdiction is exercised by him or his commis-
sioners for that time (/).

But when an archiepiscopal see is vacant, the dean and
chapter of his diocese are guardians of the spiritualities ; that is,

the spiritual jurisdiction of his province and diocese is com-
mitted to them (k) .

And by 25 Hen. 8, c. 21, s. 10, when the see of the arch- His power,

bishopric of Canterbury is void, the guardian of the spiritualities

shall grant faculties, licences, and dispensations, throughout
both provinces, as the archbishop might have done.

The guardian of the spiritualities has all manner of juris-

diction of the courts, and the power of granting licences to marry,
during such vacancy ; and also of granting admissions and insti-

tutions ; but he cannot as such consecrate, or ordain, or present

to vacant benefices, or confirm a lease (/).

And he shall have the perquisites that happen by the execu- And perqui-

tion of such power, until the new elected bishop may by law sites -

execute the same (m) .

After election and confirmation (and not before) the bishop When his

is fully invested with a right to exercise all spiritual jurisdic- P°wer ceases

tion
;
and, consequently, then the power of the guardian of the

spiritualities ceases (n).

(g) Rothery, Beturn, No. 5 ; but
see also No. 4.

(A) Bean and Chapter of'Durham 's

case, 1 Vent. p. 234.

(0 God. pp. 39, 42; AyL Par.

p. 125.

(k) God. p. 41.

(/) God. pp. 21, 39; Wood, bk. i.

ch. 3.

(m) Wats. c. 40, p. 421.

(n) Gibs. p. 114.
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What is

meant by
temporalities.

Who has the
custody of the

temporalities.

Who has the
profits thereof

during the
vacation.

Committing
waste, during
the vacation.

Sect. 8.

—

Temporalities of Bishoprics in the Time of Vacation.

A bishop's temporalities are all such things as the bishops

have by livery from the king, as castles, manors, lands, tene-

ments, tithes, and such other certainties, of which the king is

answered during the vacation (o).

The custody of the temporalities of every archbishopric and
bishopric within the realm, and of such abbeys and priories as

were of the king's foundation, after the same became void,

belonged to the king during the vacation thereof, by his pre-

rogative ; for as the spiritualities belonged during that time to

the dean and chapter of common right, or to some other eccle-

siastical person by prescription or composition ; so the tempo-
ralities came to the king, being patron and protector of the

church, in so high a prerogative incident to his crown, as no
subject can claim the temporalities of an archbishopric or

bishopric when they fall, by grant or prescription (])).

And upon the filling of a void bishopric, not the new bishop,

but the king, by his prerogative, has the temporalities thereof,

from the time that the same became void, to the time that the

new bishop shall receive them from the king (q).

And by the statute De Prerogative Regis, c. 16, otherwise

called 17 Edw. 2, st. 1, c. 14, " The king shall have escheats of

lands of the freeholders of archbishops and bishops, when such

tenants be attainted for felony in time of vacation, whilst their

temporalities were in the king's hands to give at his pleasure,

saving to such prelates the service that thereto is due and
accustomed."

Accordingly, the temporalities being in Queen Elizabeth's

hands, a copyhold escheated, which was granted by the queen,

and it was held to be good (r)

.

Ranulph, chaplain to King William Rufus, and afterwards by
him made Bishop of Durham, was a factor for the king in making
merchandize of church livings, inasmuch as when any arch-

bishopric, bishopric or monastery became void ; first he persuaded

the king to keep them void a long time, and converted the profits

thereof sometime by letting, and sometime by sale of the same,

whereby the temporalities were exceedingly wasted and de-

stroyed
;
secondly, after a long time no man was preferred to

them by delivery of the ring and staff, by livery of seisin, freely,

as the old fashion was, but by bargain and sale from the king,

to him that would give most
;
by means whereof the church was

stuffed with unworthy and insufficient men («).

The provisions in 52 Hen. 3, c. 28, 3 Edw. 1, c. 21, and 21
Edw. 1, c. 5, as to the custody of the temporalities of bishoprics

(0) Wats. c. 40, p. 421. (9) Wats. c. 40, p. 421.

2 Inst. p. 141; Bennett V. (V) Covert's case, Cro. Eliz. p. 754.

Bp. of Lincoln, 7 B. & C. p. 113; 3 (s) 2 Inst. p. 15.

Bing. p. 223.
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during the vacancy, and the remedies of their successors for

damage to the temporalities during vacancy have been repealed

(apparently as obsolete) by 26 & 27 Vict. c. 125, and 42 ,& 43
Vict. c. 59 (*).

When a new bishop is made, he may not de jure before his When the

consecration claim the temporalities of his bishopric, although ?
ustody

j^.
tIie

ex gratia the king by his letters-patent may grant them unto ceases,

him after his confirmation, and before his consecration, and
the grant then made is good ; but after that he is consecrated,

invested, and installed, he may sue for his temporalities out of

the king's hands by a writ directed to the escheator. Yet upon
such writ, the temporalities are not de jure to be delivered until

the metropolitan has certified the time of his consecration,

although the freehold of the temporalities be in him by the

consecration (it).

The following are the stamp duties imposed by the present Stamp duties

act (54 & 55 Vict. c. 39) upon the various steps in the creation

of a bishop :

—

" Grant or letters patent under the Great Seal of the United
Kingdom of Great Britain and Ireland .

:

" (2) Of a conge d'elire to any dean and chapter 1 £ s. d.

for the election of an archbishop or bishop,
" (3) Of the royal assent to, or signification of,

the election made by any dean and chap-

ter, or of the nomination and presentation
. gQ q q

by her Majesty in default of such election

of any person to be an archbishop or

bishop .......
" (4) Of or for the restitution of the temporalities

to any archbishop or bishop

It should be here mentioned that, according to the general Personalty

rule of law as to the personalty of a corporation sole, a bond ?!
f°rmer

given to an archbishop or bishoj) falls to and should be sued
18 °p *

upon by his executor, not his successor (cc). But the ornaments
of a bishop's chapel go to his successor. This was declared in

the Bishop of Carlisle's case, 21 Edw. III. (y).

Sect. 9.

—

Archbishops
9
Jurisdiction over their Provincial Bishops.

The archbishop has two concurrent jurisdictions, one as General

ordinary or bishop within his own diocese, the other as superin- P°^er of the

tendent throughout his whole province of all ecclesiastical
arcl lslop '

matters, to correct and supply the defects of other bishops.

(0 See Gibs. p. 655; 2 Inst. p. 240. See also Be T/takeham
p. 15 ; 2 Inst. pp. 151, 152. Sequestration Monies, 12 L. K., Eq.

[u) Wats. c. 40, p. 423. p. 494.

[*) ITowJey v. Knight, 14 Q. B. (//) Gibs. p. 171.

v. vol. i. p
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Archbishop's If the archbishop visit his inferior bishop, and inhibit him

Wsh
at

s°

n °f during tne visitation ; if the bishop has a title to collate to a
is. ops.

benefice within his diocese by reason of lapse, yet the bishop

cannot institute his clerk ; but the clerk ought to be presented

to the archbishop, and the archbishop is to institute him, by
reason that during the inhibition the bishop's power of juris-

diction is suspended (z) .

Hooker says, "Archbishops were chief among bishops, yet

archbishops had not over bishops that full authority which every

bishop had over his own particular clergy : bishops were not

subject to their archbishops as an ordinary, by whom at all times

they were to be judged, according to the manner of inferior

pastors, within the compass of each diocese. A bishop might
suspend, excommunicate, depose such as were of his own clergy

without any other bishop's assistance ; not so an archbishop the

bishops that were in his own province, above whom divers pre-

rogatives were given to him, howbeit no such authority and
power as alone to be judge over them. For as a bishop could

not be ordained, so neither might he be judged by any one only

bishop, albeit that bishop were his metropolitan" (a).

Our own Ecclesiastical History furnishes several instances of

metropolitical visitations in the times which immediately fol-

lowed the Eeformation. Archbishop Cranmer was the first to

exercise this "jus metropolitanum" (b). In 1560, Archbishop
Parker visited the dioceses within the province of Canterbury.

In 1576, Archbishop Grindal, and in 1583 Archbishop Whit-
gift, held similar visitations (e).

Whether he Dr. Godolpkin says, that the consecration of a bishop is

depnvation
t0

c^arac ^cr indelebilis : insomuch that although it should so happen,

that for some just cause he should be deprived or removed from
the see, or suspended ab officio et bcneficio, both from his spiritual

jurisdiction as to the exercise and execution thereof, and also

from the temporalities and profits of the bishopric
;
yet he still

retains the title of a bishop, for that it is supposed the order

itself cannot absolutely be taken from him (d).

But as to deprivation Dr. Ayliffe says, that in England, an
archbishop may deprive a bishop, if his crime deserves so severe

a punishment ; and that it is said in the canon law, that a bishop

who is unprofitable to his diocese ought to be deprived, and no
coadjutor assigned him, nor shall he be restored again there-

unto (e).

And Dr. Gibson delivers it absolutely, that the archbishop

has a right to deprive a suffragan bishop ; and for the same

(z) God. p. 19.

(a) Eccles. Pol., bk. vii. c. 16,

§7.
(b) Strype, Life of Cranmer,

vol. i. p. 2o9.

(c) See Strype, Life of Parker,
vol. i. p. 144 ; Life of Grindal,

p. 38; Life of Whitgift, vol. i.

pp. 244, 410.

(d) God. p. 49.

{e) Ayl. Par. p. 124.
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refers to the case of Lucy v. Dr. Watson, Bishop of St. David's,

which was a.d. 1695, in the reign of William III.

In that case, one Lucy promoted a suit ex officio before Arch- Bishop of

bishop Tennison, in a court held at Lambeth, before the arch- st
-
David

bishop himself in person (who called to his assistance six other

bishops) for simony and other offences. The citation in this

case was issued on August 23, 1695 (/). The bishop appeared

to it on October 24, and claimed privilege as a peer, raising no
other ground of objection. Thereupon Lucy, on March 7, 1696,

petitioned the House of Lords that the bishop might not be
allowed to avail himself of his claim of privilege. This petition

was rejected, on the bishop's undertaking to waive his privilege.

The suit then proceeded. On February 20, 1699, the bishop

interposed a protest on the ground that the offences charged

were mostly of temporal cognizance. This protest was over-

ruled by the archbishop. Thereupon the bishop appealed to the

delegates, and pending his appeal moved for a prohibition on
two grounds (1) that the case should have been tried in the

Arches Court
; (2) that the case was one of temporal cognizance.

The Court of Queen's Bench refused a prohibition on the first

ground. As to the second ground a prohibition was granted as

to some of the articles of charge, but not as to the others (g).

And Holt, Chief Justice, said : The admitting of that point of

the jurisdiction to be disputed, would be to admit the disputing

of fundamentals, which the counsel of the other side attempt to

subvert, not duly considering the respect due to the Primate and
Metropolitan of England ; for the Archbishop of Canterbury
has without doubt provincial jurisdiction over all his suffragan

bishops, which he may exercise in what place of the province

it shall please him ; and it is not material to be in the

Arches, no more than in any other place ; for the Arches is only

a peculiar, consisting of divers parishes in London, exempt from
the Bishop of London, where the Archbishop of Canterbury
exerciseth his metropolitical jurisdiction, but he is not confined

to exercise it there : And the citation is here to appear before

the archbishop himself, or his vicar general, who is an officer of

whom the law takes notice ; for the vicar general in the pro-

vinces is of the same nature as the chancellor in every particular

diocese ; and the dean of the Arches is the vicar general of the

archbishop in all the province.

A prohibition being thus denied, except in part, the archbishop

went on, and many scandalous things were proved against the

Bishop of St. David's, to the satisfaction of the court. But
when they were going to give judgment, the bishop, though he
had waived the privilege of his peerage, and had gone on sub-

(/) The dates and items in this as Appendix 26 to Roscoo, Report
statement are taken from the papers of Bp. of Lincoln's case.

prepared in the argument of the (g) 1 Ld. Raym. p. 447 ; 12 Mod.
Bp. of Lincoln's case, and printed p. 237 ; Carth. p. 484.

f2
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mitting to the authority of his judge, yet then resumed his

privilege. No regard, however, was had to this plea, since it

was not offered in the first instance : and the archbishop, with

the concurrence of the majority of his assessors, pronounced a

sentence of deprivation on August 3rd, 1699.

Upon this, the Bishop of St. David's appealed to the dele-

gates : and perceiving that they were of opinion to affirm the

sentence, he first of all claimed to resume his privilege. This,

on December 6th, 1699, the House of Lords, after hearing

counsel on both sides and the attorney-general, in a very general

and discursive argument, refused by what would be called in

modern times a strict party vote, the bishop being a Jacobite (h).

Secondly, the bishop moved again for another prohibition to be

granted to the commissioners delegate, to stay their proceedings

in the appeal from the sentence of the archbishop
;
upon a sug-

gestion— 1. That by the canon law, the archbishop alone could

not deprive a bishop. 2. That the delegates refused to admit
his allegations.

As to the first, Holt, Chief Justice, and the rest held, that an
archbishop hath power over his suffragan bishops, and may
deprive them ; that though there may be a co-ordination

amongst the bishops jure die /no, yet there is a subordination jure
ecclesiastico qua humano ; not of necessity from the nature of

their offices, but for convenience : and for what other purpose
have archbishops been instituted by ecclesiastical constitutions ?

The power of an archbishop was very great here in England
anciently; and he had the same jurisdiction of supremacy, as

the patriarchs of Constantinople and other places. The pope
used to call him alterius orbis papain, and he exercised the same
jurisdiction with him. Theodore, who was archbishop not long
after Austin, deprived Winifred, Bishop of York, for the said

see was not then metropolitical, but subject to the Archbishop
of Canterbury ; and yet at the same time there was a council

held, and Beda commends Theodore for it. But afterwards, in

the time of Henry I. and King Stephen, the pope usurped the

authority of the archbishops; in exchange for which, they
became legati nati of the pope. And that is the reason why
this practice cannot be found to have been put in use for so

long a time. But at this day, by the act of Henry VIII. this

jurisdiction is restored. It was always admitted that the arch-

bishop had metropolitical jurisdiction, and the bishops swear
canonical obedience to him ; and where there is a visitatorial

power, there is no reason to question the power of deprivation

;

for the same superiority, which gives him power to pass eccle-

siastical censures upon the bishops, will give him power to

deprive, it being only a different degree of punishment for a
different degree of offence. And to question the authority of

(A) 14 State Trials, p. 447, whore privation pronounced by the arch-
will be found the sentence of de- bishop.
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the archbishop is to question the very foundations of the gov-

ernment. But Holt, Chief Justice, said, that though he was
fully satisfied that the archbishop hath such jurisdiction

;
yet

he would not make that the ground of denying a prohibition in

this case : The matter of the suggestion is, that the archbishop

is restrained by the canon law, from proceeding without the

assistance of others : whether he be so or not, is matter proper

for the conusance of the delegates upon the appeal, but is no
ground to prohibit them from proceeding ; and it is without

precedent, to grant a prohibition to the ecclesiastical court,

because they proceed there contrary to the canons.

Then it was moved, that the court would grant a mandamus
to the delegates to admit the bishop's allegations, and it was
conrpared to the cases where they grant mandamuses to compel
the granting of probates of wills, or letters of administration.

But by Holt, Chief Justice : The King's Bench cannot grant

a mandamus to them to compel them to proceed according to

their law : indeed mandamuses are grantable to compel probate

of wills, because it concerns temporal right ; and to compel the

granting of letters of administration, because the statute directs

to whom they shall be granted. But in the present case a

mandamus was not granted.

Upon the whole a prohibition was denied by the court ; and
they ordered that the suggestion be entered on record, that the

court might enter their reasons of denial (/).

On February 16th, 1700, the appeal accordingly came before

the delegates for hearing. The minute of that day is :
" The

counsel for the bishop of St. David's insisting that the arch-

bishop had not jurisdiction in this cause, the court having
considered the arguments on both sides and debated the matter,

is unanimously of opinion that the archbishop had and this

court hath jurisdiction in this cause, and doth order the counsel

to proceed in the same." And on February 22nd the delegates

confirmed the sentence.

After the denial of the prohibition, the Bishop of St. David's
petitioned the Lord Chancellor Somers to have a writ of error

upon this denial of the prohibition. ^Vho having some doubt
whether it would lie or not, referred it to the then Attorney

-

Greneral, who certified his opinion to be that a writ of error

would lie in this case. Upon which, the suggestion was entered

upon record, and the denial of the prohibition, and the writ of

error was granted, and the whole record brought by the Chief

Justice into parliament. And afterwards, upon hearing of his

opinion, the lords of parliament were of opinion that a writ of

error would not lie in this case. This was on March 2nd, 1700.
And Lord Raymond says, that Lord Chief Justice Holt told

him, if the lords had been of opinion that the prohibition ought
to have been granted, yet he never would have granted it (k).

(/) 1 Ld. Raym. p. 539. (A-) 1 Ld. Rayin. p. 545.
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The bishop was afterwards excommunicated for non-payment
of costs, and in Michaelmas Term in the 1 Anne was brought

into the Court of King's Bench upon an habeas corpus directed

to the sheriff of Middlesex, in order to be discharged. To
which writ the sheriff made a long return, in which the signifi-

cavit and excommunicato capiendo were shown at large, by which

it appeared that the defendant was in custody of the sheriff,

being arrested upon an excommunicato capiendo, being excom-
municated for non-payment of costs, in which he was condemned
by the commissioners delegate. And the return of the habeas

corpus being filed (though the defendant was informed that the

significavit was bad, and that by exception taken to it he might
be discharged), his counsel offered a plea ingrossed, and signed

by counsel, that he long before, and at the time of the prosecu-

tion was, and now is, Bishop of St. David's : that he was sum-
moned to parliament in the seventh year of King William, and
sat there as bishop, as appeared by the record ; and so concluded

in abatement because a capias doth not lie against a peer. And
the intent of this plea was, to have the judgment of the King's

Bench upon it, and upon the same judgment to bring a writ of

error in parliament, where he hoped to have judgment in his

favour as to the right of the bishopric, of which he was deprived

by the archbishop. And therefore his counsel insisted that their

plea should be received, and that they were ready to try it with

the Attorney-General, whether the defendant was bishop or not;

and that if he is bishop, as they say he is, then a capias will not

lie against him, because he is a peer of parliament. But the

court refused at first to receive the plea. 1. Because the defen-

dant is not in custody of the marshal, and therefore he cannot

plead so as he has here. 2. He hath not made any conclusion

to his plea, and therefore the court doth not know what judg-

ment he desires. 3. All the court held that bishops are subject

to be excommunicated, and if an excommunicato capiendo should

not lie against them, there would be a judgment without a power
of executing it, which is absurd.

But afterwards the defendant amended his plea, and pleaded
as in custody of the sheriff of Middlesex. And upon the im-
portunity of the defendant's counsel, the plea was received, and
a day given to the queen's attorney-general to reply to it, or

demur, as he should judge proper. But the attorney-general

not being ready for the queen, prayed another day. And
afterwards he came and declared to the court that he would
not intermeddle in the matter. Upon which the court said,

that since it appeared to them that the significavit was ill,

because it did not appear that these costs were adjudged in a
cause of ecclesiastical cognizance, they quashed the writ of

excommunicato capiendo, and discharged the defendant, and
refused to take any notice of the plea (I).

(I) 2 Ld. Raym. p. 817.
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Dr. Warner says that Dr. Watson having been promoted by
King James II., "the party of that unhappy monarch, though

ashamed of Watson as a corrupt and vicious prelate, yet was
resolved to support him with great zeal. The archbishop's juris-

diction was therefore excepted against in the House of Lords

by some of his friends, under a pretence that he could not judge

a bishop, but in a synod of the bishops of the province, accord-

ing to the rules of primitive times. In answer to this, it was
shown, that from the ninth century downward, both popes and
kings had concurred to bring this power singly into the hands
of the metropolitans ; that it was the constant practice in

England before the Reformation ; and by the provisional clause

in the act of 25 Hen. 8, c. 1% empowering a new body of

ecclesiastical laws to be drawn, all former laws and customs

were to continue in force till that new code was framed, which
confirmed the power the metropolitan was then possessed of.

Nor could the archbishop erect a new court or proceed in the

trial of a bishop in any other way than in that which was
warranted by law or precedent. To this no answer was made
or could be made, but yet the business was kept up by the

bishop's friends, and at last dropped with an intimation, that it

was hoped his majesty would not fill the see till the house was
better satisfied of the archbishop's authority" (m).

After the sentence of deprivation had been confirmed, the

crown as having the custody of the temporalities of the see

during vacancy claimed the bishop's palace and lands, and the

attorney-general exhibited an information of intrusion against

the bishop in the Court of Exchequer. To this the bishop

appeared and pleaded (as the rules of pleading then allowed one
plea only) that being a peer he could not be deprived by the

archbishop. The Court of Exchequer gave judgment against

this plea. The bishop appealed to the Exchequer Chamber,
which court also decided against him on November 21th, 1704.

He then appealed to the House of Lords : but, as he stated, by
a mistake of his attorney, was one day late in assigning his

errors. This act of laches was deemed fatal, and though he
petitioned for indulgence, his petition was refused, again by
a strict party vote, it is said, and his appeal was dismissed

January 25th, 1705 (»). After this the bishopric was filled up.

In 1822 (o), it became necessary to take measures for the Bishop of

deprivation of an Irish bishop for the commission of a mis- Cloo lier
'

s

demeanor. He was deprived by sentence of the Court of

Armagh, and the crown appointed his successor. The opinions
of the law officers of the crown were taken by the Grovernment.

I have been enabled to give them at length (j)) . They are

(m) 2 Warn. p. 656. (o) See Annual Register for 1822;
(n) Roscoe, Report of Bp. of Chronicle, pp. 252—266.

Lincoln's case, Appendixes 26 & 27, ( p) They were read by Sir Robert
and authorities cited at p. 9, note (j). Phillirnore as counsel in the Bp. of
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very important : it will be seen that they were subscribed by
Lords Grifford and Lyndhurst, then attorney and solicitor-

general, as well as by the Queen's advocate.

" Doctors' Commons, 26th July, 1822.

Law officers' " Sir
—

"We have had the honour to receive your letter dated

derivation of
^e ^ns^an^» transmitting to us copies of informations taken

bishop? ° before Mr. Dyer, a magistrate of the county of Middlesex,

touching a misdemeanor of a very heinous nature, committed in

that county by the Lord Bishop of Clogher, in Ireland, which
is calculated to bring great scandal on the Established Church

;

and desiring that we would take this matter into our earliest

consideration, and report to you for the information of his

Majesty, whether any and what proceedings can be taken for

the deposition of the bishop, and for his deprivation of the see

of Clogher ; and whether such proceedings can be commenced
forthwith or must be postponed until after the bishop shall

have forfeited the recognizances he has given for his appearance

at the next Middlesex Sessions, or after his outlawry and
conviction.

" And you further desire that we would consider whether in

case of the bishop's tendering his resignation there will be any
objection to accepting it, and in what manner the see can be
vacated by resignation.

" In obedience to your commands, we beg leave to state for

the information of his Majesty, that we have perused the infor-

mations in this case, and have considered the questions which
involve points of considerable nicety and importance, proposed

for our opinion, and beg leave to report that we think proceed-

ings may forthwith be instituted before the Metropolitan

against the Lord Bishop of Clogher for his deposition and
deprivation, which terms, notwithstanding some confusion in

the books upon the subject, will be found upon investigation to

mean the same thing. ' Depositus dicitur qui privatus est Bene-
ficio et Officio;' Lyndwood—Const. Otho (q).

" We apprehend the proper course of proceeding will be to

exhibit articles against the bishop, as in the case of the Bishop
of St. David's, in the reign of King William the Third. What-
ever doubts or difficulties might under other circumstances have
been suggested by reason of the temporal nature of the offence

imputed to the bishop, we are of opinion that no objection of

this kind can be raised in the present case, the offence not

having been committed within the jurisdiction of the temporal

courts of Ireland.
" We think, in the event of the bishop tendering his resig-

nation, there can be no legal objection to accepting it ; and that

NataVs case before the Privy Council decided upon another and wholly
{Re Bp. of Natal, 3 Moore P. C. C. different ground.
N. 8. p. 115), which was, however, (q) Otho, Athon, p. 45.
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the resignation should be to the Metropolitan, and accepted by
him with the King's consent.

" We have the honour to be, Sir,

" Your obedient humble Servants,

(Signed) " Christr. Eobinson.
" P. GlFFORD.

" Mr. Secretary Peel," " J. S. Copley.

&o. &c. &c.

" Case for avoiding the patent of the Bishop of Clogher— Law officers'

"Recites, Stat. 2nd Eliz. c. 4 (Irish), ss. 1, 2, 3 & 4, and a^
then sets forth a letter from the lord lieutenant of Ireland jjishop^f

6

to Mr. Secretary Peel transmitting the sentence of deprivation, patent.

&c, (vide Document Book, p. 121), and the same having been
transmitted to the solicitor of the treasury, with directions to

submit them to his Majesty's advocate, attorney and solicitor-

general, and their opinion is requested

—

" As to the steps which should be taken to avoid the

patent of the Bishop of Clogher.
" We do not think that any step is necessary to be taken to

avoid the patent, but that the see now being vacant by the

sentence of deprivation pronounced against the late bishop, such

vacancy will authorize his Majesty to appoint a successor by
letters patent, in which the vacancy by the sentence of depriva-

tion should be stated as the foundation of the new appointment,

in the same manner as the vacancy by translation in the former
instance, as appears by the documents in the case.

(Signed) " Christr. Robinson.
" ROBT. GlFFORD.

" Doctors' Commons, " J. S. Copley.
" 15th November, 1822."

On the other hand Cheney, Bishop of Gloucester in 1571 (r), Bishops tried

and Goodman, Bishop of Gloucester in 1640 (s), were proceeded ^.ott!

er
.

against in convocation, and Wood, Bishop of Lichfield, was
Juris lc 10na *

brought for dilapidations before the Court of Arches (t). While
in 1672 Hacket, Bishop of Down and Connor, was tried and
deprived, not by his archbishop, but by three bishops sitting

under a royal commission (u).

The law is thus left in a state of uncertainty, which, it is sub- Bishop of

mitted, is not removed by the recent case of Bead v. The Bishop Lincoln's

of Lincoln. In that case the archbishop at first declined to claim
case '

jurisdiction by issuing a citation to the bishop. But the Privy
Council on an appeal ex parte, very hastily and somewhat briefly

declared that the archbishop had jurisdiction to issue a citation,

leaving it, however, undeclared before what court the archbishop

(r) Strype, Life of Parker, vol. ii. (t) Cardwell, Doc. Ann., vol. h.

p. 52 ; vol. iii. p. 182. p. 352.
(s) Gibson, Synodus Anglicana, (it) Mant, Hist, of the Church of

p. 191. Ireland, vol. ii. p. 41.
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should cite the bishop (x) . The archbishop having then cited the

bishop to appear before himself and sitting with certain of the

bishops of his province chosen by himself as his assessors, accord-

ing to the supposed precedent of the bishop of St. David's case,

the Bishop of Lincoln appeared under protest to the jurisdiction,

alleging that there was no court known to the law before which
he was cited, and that he was only liable to be tried, and ought
to be tried, by the archbishop and bishops of the province

assembled in synod or convocation. This protest was argued on
both sides for several days. Ultimately the archbishop, declin-

ing to consult his assessors, though they had sat throughout the

argument, gave a judgment declaring that the archbishop always

had had in the province of Canterbury jurisdiction over his

suffragans, which jurisdiction was exercised " in many forms,"

sometimes in synod, sometimes as in the case before him with
assessors, that this jurisdiction was well established, and the case

must proceed (v/)

.

The Bishop of Lincoln so far submitted as to appear abso-

lutely after explaining his reasons. But his counsel renewed
the objection at every stage of the proceedings : and as in the

end the archbishop decided much of the case in the bishop's

favour, and gave no sentence against him as to the rest, there

was no reason for further contest on the part of the bishop (z)

.

The prosecutors appealed from this decision, so far as it was
unfavourable to them, to the Privy Council. The bishop did

not appear or take part in the proceedings, and the Privy
Council decided against the prosecutors and confirmed such

parts of the sentence as had been appealed against (a)

.

In province of Unless the contention of Mark, Bishop of Carlisle, that he
York. was to be tried by his Ordinary instead of by a temporal

court (b) be a precedent, there is no example of the Archbishop

of York exercising or being reputed to have disciplinary juris-

diction over his suffragans.

(r) 13 P. D. p. 221.

(y) 14 P. D. p. 88.

(z) Roscoe's Report of Bp. of
Lincoln's case.

(a) Bead v. Bp. of Lincoln, 1891,
P., p. 9.

(b) Vide supra, p. 61.
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CHAPTER II.

1JISH0PS WITHOUT SEES.

We have considered the legal status of bishops with regular Classes of

sees ; it now remains to consider the status of bishops without blshoPs Wlth -

, , out sees.

them, viz :

—

1. Chorepiscopi

.

2. Episcopi regionarii, or gentium.

3. Episcopi titulareS) or in partib us.

4. Episcopi suffraganei.

5. Coadjutores.

6 . Res ignation of b ishops .

Chorepiscopi, local bishops in the ancient church, were persons Origin of

delegated by the bishop of the city to exercise episcopal juris-
^orepiscopi.

diction within certain districts.

This institution took place when the dioceses were enlarged

by the conversion of Pagans in the country at a great distance

from the chief city in which the bishop dwelt ; the origin of

the name being not " ex choro sacerdotum" but rr,s x,^?5^
£7n jK09rot, or country bishops (a). There are three opinions

about the nature of this order : 1, that they were mere presby-

ters
; 2, that some were presbyters and some bishops

; 3, that

they were all bishops ; and this last opinion is countenanced by
the approbation of Bingham and Miiller. It seems that they
ordained the inferior clergy, but not presbyters or deacons

without special licence from the bishop (b) ; and though their

power varied at different times and in different places, yet they
appear to have had power to confirm, to grant letters dimissory

to the clergy, and to sit and vote in councils. The increasing

authority, ecclesiastical and political, of the bishops of the towns
tended to circumscribe and ultimately to destroy the function of

the country episcopate. The Council of Laodicea, a.d. 343, dealt

a heavy blow to their power, which became almost entirely

extinct towards the close of the ninth century (c).

They dwindled down into arch-presbyters and rural deans
without episcopal authority. But in England learned anti-

(«) Sometimes called eWxowoi rSv p. 439.

«7fwv, sometimes Vicarii. (c) Cf. Burnet, Hist. Beform.
(6) See Council of Antioch, vol. ii. p. 158 ;

Bingham Orig.
A.D. 341, c. x., which forbids them Eccl. vol. i. p. 56; and Thomass.
to ordain priest or deacon "

2<'xa toD vol. i. p. 215
;
Hinschius, Kirchen-

£V T7) TTOXtJ l-rt i 0 KOTt OV T) VTTOXZIVTOU CtVTO<? TS TCCht, bk. ii.
, § 85.

x«i Yi x^?*." Beveridge, Pand. vol. i.
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Episcopi
regionarii.

Episcopi
titulares or

iu partibus.

Suffragan
bishops.

quaries (d) hold that they existed till they were extinguished by
Lanfranc ; and that their place was not supplied in a.d. 1325 by
bishops in partibus, then first instituted, who will be considered

presently.

The Chorepiscopi were a class of bishops distinct from the

class called episcopi regionarii or gentium (e). This episcopate,

without any definite or fixed see or diocese, appeared in the

kingdom of the Franks during the eighth and ninth centuries,

and came into it chiefly from England and Scotland. They
acted as missionary bishops in subordination and rendering

assistance to the diocesan bishop in the exercise of his functions,

much in the same way that retired colonial bishops now assist

the bishops in Great Britain and Ireland.

Another class of episcopate was formed by titular bishops, or

bishops in partibus (f). These had originally presided over

dioceses from which they had been expelled by the Pagans, but
retained the title of their sees.

In subsequent times bishops were consecrated for the general

convenience of the church, with a title derived from some place

in heathendom. The object of their institution was to assist the

church at home, and in course of time they became identical

in practice though not in theory with the class of suffragan

bishops (suffraganei—auxiliares) .

Perhaps a writer of the fourteenth century gave a true account,

when he said:—"Freres ben made bishops to go and preche

and convert heathen men, and leave this ghostly office and be
suffragans in England."

Bishops suffragan (g) (from suffragari, to help) were con-

(d) Muck learning upon this

subject is to be found in a small
volume, by the Rev. John Lewis,
printed by J. Nicholls, London,
1785, and entitled " Some Account
of Suffragan Bishops in England,"
•which includes a letter by Mr.
Lewis, written in 1738, and an
Essay ; a letter from Mr. Pegge,
written in 1784, to Dr. Ducarel;
and a list of the suffragan bishops

in England by the Eev. H. Whar-
ton, printed from MS. in Lambeth
Library, 1769, comprised in Biblio-

theca Topographica Britannica,

vol. vi.

(c) See Hinschius, Kirchenrecht,

bk. ii., § 85, Die Wanderbischofe,

and the case of Eichard Martyn;
Strype, Life of Cranmer, vol. i.

p. 52 ;
Wharton, Anglia Sacra,

vol. i. p. 790. ''Bicardus Martyn
Episcopus ejusdom (*. e. Sidonico)

ante Thomam Wells suffraganeus

Prsefectus erat coenobii Minori-
tarum in urbe Cantuaria. Testa-

mento anno 1498 condito plurima
ccenobio suo legavit. Nullum titu-

lum obtinuit Episcopus Eccltsice

Catholicce in Testamento suo ap-
pellatus."

(/) See list of English bishops
in partibus. Pegge's letter, pp. 25,

26. The titles are all taken from
places in foreign parts.

(g) See a list of suffragans in

England, by Wharton, transcribed

from MS., Lambeth Library, 1769,
and printed at the close of the work
referred to in the former note.

They are called " Chorepiscopi."
In the Sarum Manual, in the charge
given " to Godfaders and God-
moders," they are charged " to lerne

the child or see that he lerned the
Pater noster, &c, and in all goodly
haste to be confermed of my lord
of the diocese or his depute." Lind.

p. 11, note (g).
" Suffraganeis, sic

dictis quia archiepiscopo suffragari

et assistere tenentur. Vocati sunt
in partem solicitudinis archiepis-
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secrated to supply the place of the bishop of the see when absent

on the business of embassies or on weighty affairs of the church

or crown, chiefly in conferring of orders and in confirming ; but

not as to grave matters of jurisdiction. Neither the name nor

the office of suffragan is to be found in the history of the English

Church before the Conquest. The first trace of one seems to be

in a.d. 1240. But from the end of the thirteenth century to the

time of Henry the Eighth there seems to have been a pretty

regular succession of suffragans in most dioceses. By courtesy

they were commonly designated " lords."

It is indeed a vulgar error that the title of lord is only given Title of lord,

to bishops with seats in parliament. The Bishop of Sodor and
Man always had the title. It is probably only a translation of

" Dominus," and just as applicable to the bishop of a church not

established as of one established by temporal law.

It would seem that on the demise of or translation of the

diocesan, the commission given by him to the suffragan was
void, and renewed or not according to the pleasure of his

successor (h)

.

In a less proper sense, all the provincial bishops, with respect

to the archbishop, are sometimes called his suffragans (»).

By 26 Hen. 8, c. 14, s. 1, " Forasmuch as no provision hitherto Sees °.f suffra-

hath been made for suffragans, which have been accustomed to
gan blsll0Ps -

be had within this realm, for the more speedy administration of

the sacraments and other good wholesome and devout things

and laudable ceremonies, to the increase of Grod's honour, and
for the commodity of good and devout people," it is enacted that

"the towns of Thetford, Ipswich, Colchester, Dover, Guilford,

Southampton, Taunton, Shaftsbury, Molton, Marlborough, Bed-
ford, Leicester, Gloucester, Shrewsbury, Bristow, Penreth, Bridg-
water, Nottingham, Grantham, Hull, Huntingdon, Cambridge,
and the towns of Pereth (/«•), and Berwick, St. Germains in

Cornwall, and the Isle of Wight, shall be taken and accepted

for sees of bishops suffragans."

Bristol (Bristow) and Gloucester were soon after made full sees.

No suffragan was appointed for Rochester, Chester, Chichester,

Hereford, or Lichfield, as the dioceses then were.

Forasmuch as no Provision hitherto hath been made.']—That is,

by act of parliament ; as had been for archbishops and bishops

by 25 Hen. 8, c. 20.

copi, non in plenitudinem potesta-

tis." Ibid. p. 18. " Mandantes
nostris coepiscopis et sufiraganeis

universis ut, &c." Ibid. p. 11,

note (/). " Coepiscopis suff'raga-

neisque, licet enimordo episcopomm
distinguatur in patriarchas, archie-
piscopos, metropolitanos et episco-
pos—omnes tamen hi uno eodemque
vocabulo episcopi nominantur."
See too Gloss. " In ipsis," p. 13.

(h) Lewis' Account, p. 13; Strype,
Life of Whitgif t ; Xew Commission
to Rogers Suffragan of Dover, vol. i.

p. 203 ; vol. iii. p. 69.

(?) Lyndwood, p. 317, note (e).

Tanquam vere ponitur et non
similitudinarie.

(k) In Pembrokeshire—Diocese
of St. Davids, Archdeaconry of

Cardigan, Deanery of Emlyn.
Lewis' Account, p, 9, note 1.
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The Towns of Thetford, 8fc]—The suffragans have their sees

in towns ; and not in cities, as the bishops in England have.

Nomination It is by the act further provided that, every archbishop, and
of a suffragan "bishop ..." being disposed to have any suffragan," shall name
1S 0I> " " two honest and discreet spiritual persons, being learned and of

good conversation," and present them to the king, " by writing

under their seals, making humble request to his majesty, to give

to one such of the said two persons as shall please his majesty,

such title, name, style, and dignity of bishop of such of the sees

above specified, as the king's highness shall think most con-

venient for the same." And the king, upon such presentation,

shall have power to give him the style, title, and name of a bishop

of such of the sees aforesaid, as he shall think convenient ; so it

be within the province whereof the bishop that doth name him is.

And he shall be called bishop suffragan of the same see (/).

Of such of the Sees aforesaid as he shall think convenient.]—As
there are not sees for suffragans appointed in every diocese, so

neither is the king obliged to give the suffragan a title within

the diocese of the bishop who does recommend him ; but he may
(without regard to the diocese wherein they are to officiate) give

them any of the titles mentioned in this act
;
nevertheless, gene-

rally, the titles have been given within the dioceses they were to

assist in (m) .

Mandate for And after such title, style, and name so given, the king shall
consecration, present him by his letters-patent under the great seal, to the

archbishop of the province, requiring him to consecrate the said

person, " and to give him all such creations, benedictions and
ceremonies, as to the degree and office of a bishop suffragan shall

be requisite " (n).

To the Archbishop of the Province.]—By the canon law, the

consecration was to be by the bishop, assisted by two neigh-

bouring bishops (0)

.

Consecration " The bishop that shall nominate the suffragan to the king's
of a suffragan highness, or the suffragan himself that shall be nominated, shall
18 °p * provide two bishops or suffragans to consecrate him with the

archbishop, and shall bear their reasonable costs" (p).

And the archbishop, having no lawful impediment, shall

consecrate such suffragan, within three months next after the

letters-patent shall come to his hands (q) .

His power. And the person so consecrated shall " have such capacity,

power and authority, honour, preeminence, and reputation in as

large and ample manner in and concerning the execution of such

commission as by any of the said archbishops or bishops within

their diocese shall be given to the said suffragans, as to suffragans

of this realm heretofore has been used and accustomed" (r).

Heretofore hath been used and accustomed.']—There is no doubt,

Bishop Gibson says, but the persons received to be suffragan

(I) 26 Hen. 8, c. 14, s. 1. (p) 26 Hen. 8, c. 14, s. 5.

(m) Gibs. p. 134. (?) Ibid. s. 3.

(n) 26 Hen. 8, c. 14, s. 1. (r) Ibid. s. 2.

(o) Gibs. p. 135.
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bishops in England, before the making of this act, were confined

to the exercise of such powers only, as they had commission for

from time to time
;
supposing the proper bishop not to be wholly

disabled by infirmities of body or mind ; and therefore the

limiting them to such commissions here was only a continuance

of them in their former state (s).

And their office usually was, to confirm., ordain, dedicate

churches, and the like ; that is, to execute those things which

pertain to the episcopal office : as to jurisdiction and temporalities,

these (in case of the infirmities of a bishop in body or mind)
were put under the management of a coadjutor, constituted by
the archbishop (t).

It is by the act further provided, that no such suffragan " shall

take or perceive any manner of profit of the places and sees

whereof they shall be named, nor use, have, or execute any
jurisdiction or episcopal power or authority within their said

sees, nor within any diocese or place . . . but only such profits,

jurisdiction, power, and authority as shall be licensed and limited

to them to take, do, and execute by any archbishop or bishop . . .

within their diocese to whom they shall be suffragans, by com-
mission under their seals ; and that every archbishop and bishop

... for their own peculiar diocese, may and shall give such com-
mission or commissions to every such bishop suffragan ... as

hath been accustomed ... or else such commission as shall by
them be thought requisite, reasonable, and convenient ; and that

no such suffragan shall use any jurisdiction, ordinary or epis-

copal power, otherwise, nor longer time than shall be limited by
such commission :" on pain of a pr&munire.
And the residence of him that shall be suffragan over the His residence,

diocese where he shall have commission, shall serve him for his

residence as sufficiently as if he were resident upon any other

his benefice (u).

And such suffragan exercising the said office by such commis- May hold

sion as aforesaid, for the better maintenance of his dignity, may tw0 livin£s -

have two benefices with cure (x). This act was repealed by
Queen Mary and revived by Elizabeth.

By the canons of 1603 (35, 60, 135) suffragans are presumed Recognized

to be in existence and to aid the bishops in conferring orders and hY canons,

visitation of their dioceses.

In King Charles the Second's declaration touching ecclesias- By ChariesII.

tical affairs, immediately before his restoration, one head is as

follows : Because the dioceses, especially some of them, are
thought to be of too large extent ; we will appoint such number
of suffragan bishops in every diocese as shall be sufficient for the
due performance of their work (y).

In the year 1870 suffragan bishops were consecrated under Recent action

the authority of the statute for Nottingham and Dover. More undei
:

the

recently several others have been consecrated.
s atu e.

(s) Gibs. p. 135.

It) Gibs. p. 134.

(u) 26 Hen. 8, c. 14, s. 6.

(x) Ibid. s. 7.

(?/) Gibs. p. 134.
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New suffra- By 51 & 52 Vict. c. 56 (amending the act of Henry VIII.)
gan sees.

g> 2
?

" such other towns as " the queen "may by order in council

direct shall be taken and accepted for sees of bishops suffragans,

as if they had been included in that act."

And by s. 3, the queen may under her sign manual " sub-

stitute for the see of any bishop suffragan nominated before

the passing of the act any town included in any such order in

council."
Coadjutors. It Was an ancient custom in the church, that when a bishop

grew very aged, or otherwise unfit to discharge the episcopal

office, a coadjutor was taken by him or given to him ; at first, in

order to succeed him, but in later times only to be an assistant

during life ; in matters chiefly of jurisdiction, as in collating to

benefices, granting institutions, dispensations, and the like ; and
in this case it was not necessary that such coadjutor should be
episcopally ordained. But the duties merely episcopal, as the

conferring orders, confirmation, and consecrations of divers

kinds, were in such case committed to the suffragan bishop, as

has been said. And this was the practice here in England
especially : The two ends, of orders, and of jurisdiction volun-

tary, in case of the inability of a bishop, were answered by two
several persons ; the first under the name of suffragan, and the

second under the name of coadjutor (z).

In the canon law, direction is given for a coadjutor also to an
archdeacon ; and in our ecclesiastical records, there are many
instances, modern as well as ancient, of coadjutors given to

other dignitaries, and also to incumbents of benefices (a).

Innocent III. to the Archbishop of Aries :
" You have stated

to me that the Bishop of Orange having laboured under a severe

and incurable disease for nearly four years, so that he cannot by
any means discharge his pastoral duty, the prince of the country,

and the inhabitants of the city, have unremittingly requested

you as their metropolitan to take their case into consideration
;

but since you cannot, and indeed ought not to compel him to

yield up his charge, and, instead of adding to his affliction, ought
to pity his misfortunes ; for he was a good man, and whole-

somely governed the church committed to him
;
we, willing to

provide as well for the bishop as the church, decree, that you
shall associate to him as coadjutor a provident and honest man,
who may act with advantage both for the bishop and the

people " (b).

In all cases, indeed, of any habitual distemper of the mind,
whereby the incumbent is rendered incapable of the administra-

tion of his cure, such as frenzy, lunacy, and the like, the laws of

the church have provided coadjutors. Of these there are many
instances in the ecclesiastical records, both before and since the

Reformation ; and we find them given generally to parochial

ministers (as most numerous) , but sometimes also to deans, arch-

(z) Gibs. p. 137. («) Ibid. (l>) X. iii. 6, 5.
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deacons, prebendaries, and the like ; and no doubt they may be

given in such circumstances, at the discretion of the ordinary, to

any ecclesiastical person having ecclesiastical cure and revenue (c).

In the decretal of Gregory, a coadjutor is directed to be given

to a rector afflicted with leprosy ; also to an archdeacon, who
from a paralytic complaint had lost the use of speech (d).

The powers conveyed at first, in general terms, the office of a

coadjutor, and then, in particular, the looking after the cure, and
receiving of the profits, and the discharging of the burthens

;

with an obligation to be accountable to the ordinary when called

upon. But the article of looking after the cure seems to be a

late clause ; there being no more in the ancient appointments

of this kind, even since the Reformation, than the administration

of the revenues ; which therefore exactly answers to the powers
which were given to the coadjutors of bishops, who were ap-

pointed only to take care of the temporalities. And as there

the spiritual part was committed by the metropolitan to a bishop

suffragan, so here it was committed by the diocesan to a curate

duly licensed. Not but the office of coadjutor to an incumbent
was always committed to a clergyman ; who therefore, if not

engaged in another cure, might be content to take upon him the

spiritual part also, and have it accordingly committed to him by
the bishop : but this was no part of the office of a coadjutor, as

such
;
which, in the case of presbyters as well as bishops, did

anciently relate to the temporalities only (e).

In the reign of Elizabeth, the Court of Wards had committed
the person and revenues of a lunatic incumbent to a layman
who was his near relation. Against this Archbishop Whitgift
objected, as an encroachment upon the ecclesiastical jurisdiction;

and proved the charge by divers testimonies out of the records

of Canterbury and London
;
whereby it appeared, that this had

always been a care belonging to the governors of the church.

And the person to whom the custody had been committed being
cited to answer the allegations of the archbishop, and alleging

nothing to the contrary, the court thereupon made the following

declaration:—"This court hath not any power or jurisdiction,

to intermeddle or commit the spiritual or ecclesiastical livings

or possessions of any spiritual person that is lunatic or non
compos mentis; but the same resteth in the ecclesiastical magis-
trates, to appoint and dispose, as formerly hath been accustomed.
But for the moveable goods of the said and his temporal
possessions, the court will further consider thereof, and give such
order as therein shall appertain." In pursuance of which
declaration, the archbishop committed the administration of the
spiritual revenues to a clergyman, under the style of coadjutor

;

and did afterwards, by a separate instrument, commit the
custody of the lunatic to the person who had been appointed for

the whole care by the Court of Wards (/).

fc) Gibs. p. 901. (*) Gibs. pp. 901, 902.
(d) X. iii, 6, 6. (/) Gibs. p. 902.

P. VOL. I. G
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As in the time of Archbishop Abbot we find the commission

of a coadjutor explained and enforced by special rules and orders

to be observed between the minister and his coadjutor, in point

of profits, &c. ; so in the time of Archbishop Sancroft, we first find

a bond also given by the coadjutor for a faithful account to be
made to the ordinary or other spiritual judge to be appointed

by him (ry).

The learned Bingham thus describes coadjutors: " These were
such bishops as were ordained to assist some other bishops in case

of infirmity or old age, and were to be subordinate to them as

long as they lived, and succeed them when they died " (h).

The Bishops In 1869 the statute 32 & 33 Yict. c. Ill, "The Bishops

AcT°i^69
1011 Resignation Act, 1869," was passed, " to provide for the relief

of archbishops and bishops who by reason of age or any mental
or bodily infirmity may be permanently incapacitated from the

due performance of their episcopal duties."

As to resig- By sect. 2 of this act, " On a representation being made to her

bTshcTs
0
* Majesty, in manner hereinafter mentioned, that any archbishop

or bishop in England is desirous of resigning his archbishopric

or bishopric by reason that he is incapacitated by age or some
mental or permanent physical infirmity from the due perform-

ance of his duties, as archbishop or bishop, it shall be lawful for

her Majesty, if satisfied of such incapacity, and that such arch-

bishop or bishop has canonically resigned, by order in council to

declare such archbishopric or bishopric to be vacant, and thereupon

such vacancy may be filled up in the same manner and with the

same incidents in all respects as if such archbishop or bishop

were dead, with the exceptions following ; that is to say,

(1.) There shall be paid, by the year, to the retiring arch-

bishop or bishop, out of the revenue of the archbishopric

or bishopric, and as a first charge thereon in the hands
of the successor, such one of the two sums hereinafter

mentioned as may be the greater, that is to say, one
third part of the income enjoyed by the retiring arch-

bishop or bishop before his retirement, or two thousand
pounds ; such yearly sums to accrue due from day to

day, but to be payable half-yearly : Provided that if

in the case of the retirement of any bishop appointed

before the year one thousand eight hundred and thirty-

two such retiring allowance shall exceed the sum of

two thousand pounds, the excess shall be paid by the

Ecclesiastical Commissioners for England out of their

common fund :

(2.) Her Majesty may, upon special grounds, by the order in

council declaring the archbishopric or bishopric to be
vacant, or by any subsequent order in council, assign

to the retiring archbishop or bishop, for his residence

(g) Gibs. p. 902. See also the case of Dr. Mountain,
{h) See Bingham, Orig. Eccl. Bishop of Montreal,

vol. i. p. 177, for cases of coadjutors.
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during his life, any episcopal residence hitherto occupied

by him.

(3.) With the exception of the necessary expenses of his

election and consecration, an archbishop or bishop

succeeding to a retiring archbishop or bishop in pur-

suance of this section, shall not be required to pay the

fees and charges usually payable on accession to an
archbishopric or bishopric until the death of the retiring

archbishop or bishop.

For the purposes of this section a representation shall be made
to her Majesty, in the case of a bishop desirous of resigning, by
the archbishop of the province at the instance of the bishop, and
in the case of an archbishop by such archbishop himself."

Sect. 3. " If it appears to any archbishop on credible evidence Proceedings

that any bishop within his province is incapacitated by reason of j^cap^cit^of
permanent mental infirmity from the due performance of his a bishop,

episcopal duties, he shall call to his aid two bishops of his

province, and such archbishop and bishops shall inquire into the

existence of such incapacity, and if satisfied thereof shall certify

under their hands and seals the fact to one of her Majesty's

principal secretaries of state, together with the evidence on which
their certificate is founded."

Sect. 4. " Upon the receipt of such certificate it shall be lawful Appointment

for her Majesty to grant to the dean and chapter of the diocese
of^h

fp

a licence to proceed to the election of a bishop coadjutor,

accompanied by a letter missive from her Majesty containing

the name of the person whom her Majesty may desire to be
appointed bishop coadjutor of the diocese to which the bishop

certified to be incapacitated belongs, and the dean and chapter

shall thereupon proceed in reference to the election of the person

named as bishop coadjutor in the same manner in all respects as

if a licence had been granted to them to proceed to the election

of a bishop, accompanied by the usual letter missive, and the

person named as bishop coadjutor, when so elected, shall be
confirmed and consecrated a bishop in like manner as if the

bishopric of the incapacitated bishop were vacant."

Sect. 5. "The following enactments shall be made with respect Relative

to the relative positions of the incapacitated bishop, in this act ^o
101

^
s

n^
f

referred to as the bishop and his bishop coadjutor : bishop

(1.) The bishop shall retain his rank, style, and privilege : coadjutor.

(2.) Subject to the annual payment by this act directed to be
made to the bishop coadjutor, the bishop shall retain

all the temporalities of his see, except the patronage

:

(3.) The bishop coadjutor shall not as such either be installed

or sue the temporalities of the see out of the queen's
hands, or acquire any title to sit in the House of Lords.
He shall be styled the bishop coadjutor of the diocese

to which he is attached, and may subscribe himself by
his usual signature with the addition of bishop, but not
by the name of the diocese :

g 2
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(4.) The bishop coadjutor shall not as such be required to pay
any fees except the necessary expenses of his election

and consecration

:

(5.) Immediately upon the consecration of a bishop coadjutor

the spiritualities of the see and the patronage of the

bishop shall pass to and vest in the bishop coadjutor,

in the same manner and to the same extent as if he
were the sole bishop, and such bishop shall for all pur-

poses and in all respects, except as by this act otherwise

provided, be deemed to be sole bishop of the diocese in

which he is appointed bishop coadjutor :

(6.) There shall be paid to the bishop coadjutor out of the

episcopal income of the bishop the sum of two thousand
pounds by the year

:

(7.) The said sum of two thousand pounds shall be deemed to

be a first charge on the income of the bishop, and to

accrue due from day to day, but to be payable half-

yearly :

(8.) Upon the death of the bishop the bishop coadjutor shall

succeed to his bishopric with the same ceremonies, upon
the same payments, and in the same manner in all

respects, except consecration, as if her Majesty had
granted to the dean and chapter of the diocese a licence

to proceed to the election of a bishop, and such licence

had been accompanied by a letter missive of her

Majesty naming the bishop coadjutor as the person

whom the dean and chapter were required to elect and
choose

:

(9.) When a bishop coadjutor has been appointed, and the

bishop dies, no vacancy shall be created in the spiritu-

alities of the bishopric to which the bishop coadjutor

succeeds, but such spiritualities shall, in the case of the

bishop coadjutor succeeding to the deceased bishop,

remain vested in the bishop coadjutor."

Conduct of Sect. 6. " The persons authorized under this act to make an
inquiry. inquiry into the incapacity of a bishop shall give notice to the

registrar of the diocese of a time and place at which the inquiry

will be made, and the registrar or any person authorized by or

on behalf of the incapacitated bishop may attend such inquiry,

and produce such evidence on behalf of the bishop as he thinks

fit, and cross-examine the witnesses adduced to prove his in-

capacity and generally conduct the case on behalf of the bishop.

The persons conducting the inquiry, or any of them, may
examine witnesses on oath or not, in writing or orally, as they
think expedient, and any person when examined by such persons

who wilfully makes a false statement, whether on oath or not,

shall be guilty of a misdemeanor. Any person refusing to give

evidence when required, after a tender of his reasonable expenses,

may be certified by any person conducting such inquiry to have
so refused to any judge of one of her Majesty's superior courts
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of law or equity, and such judge may deal with such person in

the same way as if he had refused to give evidence in a proceeding

instituted in the court of which he is judge."

Sect. 7. " If any bishop has been found by due process of law Proof of in-

to be a lunatic or of unsound mind, the archbishop may dispense c<?Pacit7 °y

with an inquiry and certify to her Majesty under his hand and
seal the incapacity of such bishop, and such certificate shall for

the purposes of this Act have the same effect in all respects as if

it were the certificate of the archbishop and two bishops made in

pursuance of this act."

Sect. 8. " The expenses of any inquiry under this act into the Expenses of

incapacity of a bishop shall be certified under the hands of any m(lunT-

two persons authorized to conduct the inquiry, and when so

certified shall be defrayed out of the revenues of the bishopric."

Sect. 9. " The annual charge payable in respect of first fruits Apportion -

and tenths shall, in the case of the appointment of any bishop ^^a^8*

coadjutor, be paid by such coadjutor and the bishop in proportion tenths,

to the income received by them respectively in pursuance of this

act."

Sect. 10. " If any bishop coadjutor dies or resigns, the same Death or

consequences shall ensue, and the same powers in relation to a
Qf

S

b̂ 0

tlon

bishop coadjutor shall accrue to her Majesty as upon the receipt coadjutor,

of a certificate under this act that the bishop of the diocese is

incapacitated by mental infirmity from the due performance of

his episcopal duties."

Sect. 11. " This act shall apply to the bishopric of Sodor and Application

Man in the same manner in all respects as if it were a bishopric ?f J
ct *?

th
f

. -p, i
-1 . -i ,i j» n r

i
•

1 bishopric ofm ijjnglana, with the ioliowmg exceptions : Sodor and

(1.) If the Bishop of Sodor and Man resign, his retiring Man.

pension shall be one thousand pounds a year

:

(2.) If a coadjutor be appointed to the Bishop of Sodor and
Man the yearly sum payable to such bishop coadjutor

shall be one thousand pounds a year

:

(3.) The Bishop of Sodor and Man shall not be translated to

any diocese of which a bishop coadjutor has been
appointed."

Sect. 12. " A bishop coadjutor may be appointed in the case Application

of an archbishop being incapacitated by reason of permanent
mental infirmity from the due performance of his duties, in the
same manner in all respects as if such archbishop were a bishop
and his archbishopric a bishopric, and all the provisions of this

act shall apply accordingly with the following additions and
exceptions

:

(1.) That where the incapacity of an archbishop is in question

there shall in the inquiry be substituted for the arch-

bishop such bishop of his province as her Majesty may
by sign manual determine, on its being certified to her
Majesty by any two bishops of the province that the
archbishop is incapacitated by permanent mental in-

firmity from the due performance of his duties, and

of the act to

archbishops.
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Provision as

to translation

of bishops.

Definitions.

Act now
perpetual.

(2.)

(3.;

the nominee of her Majesty shall in all respects for the

purposes of this act exercise the powers of an arch-

bishop :

That in the case of the Archbishop of York the bishop

coadjutor shall be entitled to a salary of three thousand
pounds a year, and in the case of the Archbishop of

Canterbury to a salary of four thousand pounds a

year:

That the archiepiscopal jurisdiction capable of being

exercised by the archbishop shall be exercised by the

bishop of the province who is senior in rank."

Sect. 13. " Notwithstanding the appointment of a bishop

coadjutor, her Majesty may in the case of the archbishopric of

Canterbury, the archbishopric of York, or any of the bishoprics

of London, Durham, or Winchester, on the death of the arch-

bishop or bishoj:>, exercise the same right of translation as if no
bishop coadjutor had been appointed, so that such right be so

exercised as to leave an archbishopric or bishopric vacant for

the bishop coadjutor, and in the event of any translation or

translations taking place the bishop coadjutor shall be entitled

to succeed to any archbishopric or bishopric thereby left vacant

in the same manner in all respects as if he were a bishop and
not a bishop coadjutor, and had been translated to such vacant

archbishopric or bishopric."

Sect. 14. " In this act :

—

' Temporalities ' shall include all real and personal property

held by any archbishop or bishop as such, and all fees

and emoluments receivable by him by virtue of his

office :

' Spiritualities ' shall include all episcopal and other juris-

diction of whatever description exercisable by an arch-

bishop or bishop

:

' Patronage ' shall include all advowsons, rights of pre-

sentation to benefices, and any ecclesiastical or cathedral

preferment or dignity, and all other appointments to

office exercisable by an archbishop or bishop by reason

of his office " (/).

The act was originally to be in force for two years : it was
then continued for three years more ; and in 1875 was made
perpetual by 38 & 39 Vict. c. 19.

(/) This act repeals a previous
statute on the same subject, G & 7

"Vict. c. 22. A special act was
passed in 1856 to provide for the

resignation of the then Bishops of

London and Durham, 19 & 20 Vict,

c. 115.
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CHAPTER III.

PRIESTS AND DEACONS ORDINATION.

Sect. 1.

—

Priests and Beacons.

2.— Ordination generally.

3.—The Form of Ordaining Priests and Deacons.

4.—The Time and Place for Ordinations.

5.— Qualifications by the general Law.
6.— Qualifications under the later English Law.

7.— Oaths and Subscriptions previous to Ordination.

8.—Form and Manner of Ordaining Deacon*.

9.—Form and Manner of Ordaining Priests.

10.—Fees for Ordination.

11.—Simoniacal Promotions to Orders.

12.—General Office of Deacons.

13.— General Office of Priests.

14.—Exhibiting Letters of Order*.

15.—Archbishop Wake's Directions in relation to Orders.

16.—Foreign Ordination

.

Sect. 1.

—

Priests and Deacons.

The bishop is the centre and head of his diocese. The unity of Who they are.

the Church requires that this should be so. According to the

theory of ecclesiastical law, no considerable action with respect

to the service of Grod should be taken without his actual or

implied consent. Beneath him, but around him, and next to

him, come the presbyterium, composed of priests and deacons.

Without their counsel, he formerly undertook no grave or

important matter. At his death, they administered the affairs

of the diocese until the appointment of his successor. The
minor officers of the Western Church, sub-deacons, acolytes,

exorcists, readers, ostiaries, formed part of the episcopal staff of

the clcrus, were educated with the higher officers, were promoted
to their status, lived under a rule of discipline or canon, and
were canonici—i.e., sub manu episcopi, or sub ordine canonico ;

while the monks, who were rarely in holy orders before the

tenth century, by the help of privileges obtained from the pope,

acted without, and often contrary to, the authority of the

bishop, and lived in their monasteries sub ordine rcgulari.
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The bishop in

relation to his

priests and
deacons.

Bishop's
power in

examining
candidates.

Education of

candidates.

The rite of

ordination.

Sect. 2.

—

Ordination generally.

Having observed that the central point of the religious com-
munity is the bishop, I proceed to notice his assistants in the

administration of his diocese

—

i.e., the priests and deacons (a).

For their discipline, good conduct and teaching he is responsible.

He must, therefore, have reasonable security for their religious,

moral and intellectual fitness for the discharge of the portion of

duty which he confides to them, and he must also have the

requisite means of punishing and removing those who are

faithless to their trust.

The law of the Church has conferred on the bishop the means
of executing his office in these respects, by examination of the

candidates for holy orders, and the consequent power of rejecting

those who are unfit, and by the visitation and punishment, after

inquiry in due course of law, of heretical and immoral clerks.

In the early days of the Church, the clems were educated in

schools connected with the episcopate of each diocese, and there

instructed both in sacred and secular literature (sacr is in Uteris,

disciplinis humanioris literatures).

And in later times the Third and Fourth Lateran Councils

provided for the connection of grammatical instruction with the

church of the diocese, and of theological instruction with the

church of the metropolis.

Afterwards the schools of the monasteries and the superior

instruction of universities supplied the education of the clergy.

The turbulent and undisciplined life of the students at the

universities was, however, supposed to be out of harmony
with the proper training of ecclesiastics, and the Council of

Trent endeavoured to revive the schools of cathedrals (b). In
the Greek Church, the clerical education was chiefly in the

hands of the monks. In the English Church, the constitution

of every cathedral made some provision for ecclesiastical educa-

tion, efforts to revive which have been made in our own time
by the institution of diocesan training colleges. Till lately,

however, the English universities were most intimately con-

nected with the teaching and status of the Church, and the

honours and emoluments both of the university and of the

colleges which belonged to it were confined to members of

the Church, who had subscribed the formularies and passed

the examination which the Church prescribed.

The rite through which the bishop as a successor of the

apostles transmits to his clerical assistants a portion of his

authority is ordination (ordinatio). Through ordination, as by
a solemn consecration, the ordained person receives the privi-

leges and powers necessary for the execution of sacerdotal

functions in the church. Ordination is not merely the formal

{a) Walter, Lehrbuch, Buch 5; (b) Cone. Trid.,Sess. xxiii. c. 18.

and authorities there cited.
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nomination of a person to a particular place or office, though in

early days it was usually connected with such a nomination.

Ordination has been always holden by the Church to be

indelible and incapable of repetition.

The canonists distinguish the office-bearers in the Church Classes of

into those who compose the sacerdotiurn and those who compose
jjJJ^cJjjJ^

the ministerium. The former were empowered to administer

the sacraments ; the latter were employed in the discharge of

subsidiary ministerial functions.

The ordines of bishops, priests, and deacons are called ordines

hierarchies In earlier times they were called ordines sacri.

After the twelfth century the sub-deacon was ranked amongst
the ordines sacri ; and according to the Tridentine law of the

Roman church the ordines sacri or majores include bishops,

priests, deacons, and sub-deacons ; the ordines minores or non

sacri include the acolyte, exorcist, lector, and ostiary (c).

The sacerdotiurn is composed of the order of priests and
deacons in our church. The word priest is nearly the same in

all Christian languages, evidently enough taken from the Greek

In like manner, the word deacon, with little variation, runs

through all the same languages, deduced from the Greek hocKovos-.

According to the traditions of the Latin and Greek churches Orders not a

ordination to the sacerdotinni was considered a sacrament, sacrament of

According to our Art. 25, orders are not to be counted for a
the S05^'

sacrament of the Gospel ; as not having the " like nature of

sacraments with baptism and the Lord's Supper, for that they
have not any visible sign or ceremony ordained of God."
Our Prayer-book says :

" It is evident unto all men dili- Antiquity of

gently reading Holy Scripture and ancient authors, that from priests and

the apostles' time there have been these orders of ministers in ^rcli
S m^

Christ's Church
;
bishops, priests, and deacons. Which officers

were evermore had in such reverend estimation, that no man
might presume to execute any of them, except he were first

called, tried, examined, and known to have such qualities as are

requisite for the same ; and also by public prayer, with imposi-

tion of hands, were approved and admitted thereunto by lawful
authority " (d).

Bishops, Priests, and Beacons.']—The other orders of the inferior

Church of Borne which composed the ministerium were, as it has orders,

been said, five : viz., subdeacons, acolyths, exorcists, readers, and
ostiaries. 1. The subdeacon is he who delivers the vessels to the
deacon, and assists him in the administration of the sacrament of

the Lord's Supper. 2. The acolyth, is he who bears the lighted

candle whilst the Gospel is in reading, or whilst the priest con-

secrates the host. 3. The exorcist, is he who abjures evil spirits

in the name of Almighty God to go out of persons troubled

(c) Cone. Trid., Sess. xxiii. c. 2. (d) Preface to the Forms of Con-
secration and Ordination.



90 ORDERS AND OFFICES OF THE CHURCH.

therewith. 4. The reader, is he who reads in the Church of

God, being also ordained to this, that he may preach the word
of God to the people. 5. The ostiary, is he who keeps the doors

of the church and tolls the bell (d).

Necessity of That no Man might presume to execute any of them.~\—And to
ordination.

pUrp0se) the rule laid down in the canon law is, that if any
person not being ordained, shall baptize, or exercise any divine

office, he shall for his rashness be cast out of the church, and
never be ordained (e) .

Except he were first called.']—Accordingly in the several offices,

the person to be admitted is first examined by the archbishop or

bishop, whether he thinks or is persuaded that he is truly called

thereunto, according to the will of Christ, and the due order of

this realm.

Tried, examined, and knoum.~\—By the office of ordination,

when the archdeacon or his deputy presents unto the bishop the

persons to be ordained, the bishop says, " Take heed that the

persons whom you present unto us, be apt and meet for their

learning and godly conversation to exercise their ministry duly,

to the honour of God and the edifying of his Church." To
which he answers, " I have inquired of them, and also examined
them, and think them so to be."

Imposition of Hands. ~\
—This was always a distinction between

the three superior, and the five forementioned inferior orders

;

that the first were given by imposition of hands, the second

not (/).
The learned Wheatley (g) observes on this subject :

—" And
to what has been said, we might for farther proof add the joint

testimony of all Christians for near fifteen hundred years

together ; and challenge our adversaries to produce one instance

of a valid ordination by presbyters in all that time. It seems
therefore very strange that if presbyters ever had the power of

ordination, they should so tamely give up their right, without

any complaint, or so much as having anything upon record to

witness their original authority to after ages. In short, we have
as much reason to believe that the power of ordination is appro-

priated to those we now call bishops, as we have to believe the

necessary continuance of any one positive ordinance in the

Gospel." " And now (to sum up all that has been said in a few
words) a commission to ordain was given to none but the apostles

and their successors ; and to extend it to any inferior order, is

without warrant in Scripture or antiquity. For every commis-
sion is naturally exclusive of all persons except those to whom it

was given. So that, since it does not appear, that the commis-
sion to ordain, which the apostles received from our Saviour, was
ever granted to any but such as must be acknowledged to be of

d) Gibs. p. 99.

e) Gibs. p. 138.

7) Gibs. p. 99.

(g) Wheatley on the Book of

Common Prayer, Chap. II., § 3.
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a superior order to that of presbyters, which superior order is the

same with that of those we now call bishops, therefore it follows,

that no others have any pretence thereunto ; and consequently

none but such as are ordained by bishops can have any title to

minister in the Christian Church."

—

—

Sect. 3.

—

The Form of Ordaining Priests and Beacons.

In the liturgy established in the second year of King Form estab-

Edward VI., there was also a form of consecrating and ordain- lished in the

ing of bishops, priests and deacons ; not much differing from '

the present form.

Afterwards, by 3 & 4 Edw. 6, c. 10, s. 1, it was enacted that All other

all books heretofore used for service of the church, other than forms

such as shall be set forth by the king's majesty, shall be clearly
a 0 1S e

•

abolished.

And by 5 & 6 Edw. 6, c. 1, the king, with the assent of Formestab-

the lords and commons in parliament, hath annexed the Book of lis*|ed by 5 &

Common Prayer to this present statute; "adding also a form
c le

w
*

'

and manner of making and consecrating archbishops, bishops,

priests, and deacons, to be of like force, authority and value as

the same like foresaid book entitled the Book of Common
Prayer was before "(h).

And by Art. 36 of the Thirty-nine Articles, " The Book By the thirty-

of Consecration of Archbishops and Bishops, and ordering of nine articles.

Priests and Deacons, lately set forth in the time of Edward VI.,

and confirmed at the same time by authority of parliament, doth
contain all things necessary to such consecration and ordering

;

neither hath it any thing, that of itself is superstitious and
ungodly. And therefore, whosoever are consecrated or ordered

according to the rites of that book, since the second year of the

forenamed King Edward unto this time, or hereafter shall be
consecrated or ordered according to the same rites ; we decree all

such to be rightly, orderly, and lawfully consecrated and ordered."

And by Can. 8 of 1603, "Whosoever shall hereafter affirm By canon,

or teach, that the form and manner of making or consecrating

bishops, priests and deacons, containeth any thing in it that is

repugnant to the word of God ; or that they who are made
bishops, priests or deacons, in that form, are not lawfully made,
nor ought to be accounted, either by themselves or others, to be
truly either bishops, priests, or deacons, until they have some
other calling to those divine offices ; let him be excommunicated
ipso facto, not to be restored, until he repent, and publicly revoke
such his wicked errors."

And by 14 Car. EL c. 4, s. 1, it is enacted as follows: "All By 14 Car. II.

ministers in every place of public worship shall be bound to use c> 4 '

(h) 5 & 6 Edw. 6, c. 1, s. 4 ; 8 Eliz. c. 1.
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the morning and evening prayer, administration of the sacra-

ments, and all other the public and common prayer, in such

order and form as is mentioned in the book annexed to this

present act, and intituled, ' The Book of Common Prayer and
administration of the Sacraments, and other Eites and Cere-

monies of the Church of England, together with the Psalter or

Psalms of David, pointed as they are to be sung or said in

Churches ; and the Form or Manner of making, ordaining and
consecrating of Bishops, Priests and Deacons.'"

And by sect. 16, all subscriptions to be made to the Thirty-

nine Articles shall be construed to extend (touching the said

thirty-sixth article above recited) to the book containing the

form and manner of making, ordaining and consecrating of

bishops, priests, and deacons in this act mentioned, as the same
did heretofore extend unto the book set forth in the time of

King Edward VI.

—

—

Sect. 4.

—

The Time and Place for Ordination.

Time. By Can. 31 of 1603, "Forasmuch as the ancient fathers of

the church, led by example of the apostles, appointed prayers

and fasts to be used at the solemn ordering of ministers ; and to

that purpose allotted certain times, in which only sacred orders

might be given or conferred
;

we, following their holy and
religious example, do constitute and decree, that no deacons or

ministers be made and ordained, but only upon Sundays im-
mediately following jejunia quatuor temporum, commonly called

ember weeks, appointed in ancient time for prayer and fasting,

(purposely for this cause at their first institution,) and so con-

tinued at this day in the Church of England. And that this

be done in the cathedral, or parish church where the bishop

resideth "(0.

And by the preface to the forms of consecration and ordina-

tion it is prescribed, that the bishop may at the times appointed
in the canon, or else upon urgent occasion on some other Sunday
or holyday in the face of the church, admit deacons and priests.

But this might not be done, at other times than is directed

by the canon, at the sole discretion of the bishop, but he was to

have the archbishop's dispensation or licence, as the practice was :

and this was once considered a special prerogative of the see of

Pome. But as the rubric made in the time of King Edward
the Sixth, and continued in the last revisal of the Common
Prayer, seems to leave it to the judgment of the bishop, without

any direction to have recourse to the archbishop, it may be a

question whether such dispensation be now necessary (&)

.

(?) This canon is continued on [h) Gibs. p. 139.

p. 104, infra.
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The Gaam as above quoted shows that the bishop's jurisdiction Tlace.

as to conferring of orders is not confined to one certain place,

but he may ordain at the parish church where he shall reside

;

and the Irish bishops have sometimes ordained in England
;
but,

regularly, leave ought to be obtained of the bishop within whose

diocese the ordination is performed (/).

And this is agreeable to the rule of the ancient canon law

;

which directs, that a bishop shall not ordain within the diocese

of another, without the licence of such other bishop (m),

—
Sect. 5.

—

Qualifications by the general Laic.

There are only two classes of persons absolutely incapable of Qualifica-

ordination (n)
;
namely, unbaptized persons and women. Ordi-

t^neraflaw
nation of such persons is wholly inoperative. The former, •

because baptism is the condition of belonging to the church at

all(o). The latter, because by nature, Holy Scripture and
catholic usage they are disqualified (p).

Though an absolute incapacity be confined to these two
classes, yet the canon law, having regard to the great im-
portance of the subject, has been careful to prescribe the quali-

fications, and to set forth the disqualifications of candidates for

holy orders. The law enjoins that the candidate be of sufficient

age and learning, and of good reputation. That he be not
afflicted with any corporal infirmity which would impede the

exercise of his spiritual functions, and tend to repel and alienate

the laity. That he be born in lawful wedlock. That he be
not engaged in secular occupations inconsistent with devotion

to the spiritual calling. Disqualifications of this kind consti-

tute what, since the twelfth century, have been canonically

termed irregularitates, and may upon sufficient grounds be
removed by the dispensation of the bishop. There are irrcgu-

laritatcs ex defectu and ex delicto.

Looking to the provincial constitutions of this country, we
find that by a constitution of Otho it is thus enjoined :

" Seeing
it is dangerous to ordain persons unworthy, void of under-
standing, illegitimate, irregular and illiterate, we do decree that,

(/) Johns, p. 34.

\m) Gibs. p. 139 ; VI. iii. 4, 37.

{») VI. i. 11, De filiis presby-
terorum et aliis illegitime natis.

X. i. 18, De Servis non ordinandi*.
19, Do obligatis ad ratocinia non
ordinandis. 20, De corpore vitiatis

non ordinandis. 21, De bigamis
non ordinandis. VI. i. 12, De
bigamis. X. iii. 43, De pres-
bytero non baptizato. X. i. 11;
VI. i. 9, De temporibus ordi-

nationum. X. i. 12. De scrutinio

in ordine faciendo. 13, De ordinatis

ab episcopo qui renuntiavit. 22, De
clerieis peregrinis. X. v. 29, Do
clerieo per saltum promoto. 30, De
eo qui furtive ordinem suscepit.

(o) Baptismum, sacramentoruin
fundamentum et januam reliquo-

ruin.—VI. iv. 3. De cogn. spir.

{}>) 1 Cor. xiv. 34; 1 Tim. ii.

12—14.
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before the conferring of orders by the bishop, strict i^rch and
inquiry be made of all these things" (q). And by a constitution

of Archbishop Reynolds, " No simoniac, homicide, person ex-

communicate, usurer, sacrilegious person, incendiary, or falsifier,

nor any other having canonical impediment, shall be admitted

into holy orders" (r).

Canonical Impediment.']—As suppose, of bigamy ; or any other

which proceeds rather from defect than crime (s) .

And by several constitutions of Edmund, archbishop, the

following impediments and offences are declared to be causes of

suspension from orders received, and consequently so far forth

are objections likewise, if known beforehand, against being

ordained at all
;

viz.,

They who are born of not lawful matrimony, and have been
ordained without dispensation, shall be suspended from the

execution of their office, till they obtain a dispensation

:

They who have taken holy orders, in the conscience of any
mortal sin, or for temporal gain only, shall not execute their

office, till they shall have been expiated from the like sin by the

sacrament of penance.

Again ; all who appear to have contracted irregularity in the

taking of orders, or before or after, unless dispensed withal by
those who have power to dispense with the same, shall be sus-

pended from the execution of their office, until they shall have
lawful dispensations : By irregulars as to the premisses, we
understand homicides, advocates in causes of blood, simonists,

makers of simoniacal contracts ; and who, being infected with

the contagion, have knowingly taken orders from heretics,

schismatics, or persons excommunicated by name :

Also bigamists, husbands of lewd women, violators of virgins

consecrated to (rod, persons excommunicate, and persons having
taken orders surreptitiously, sorcerers, burners of churches, and
if there be any other of the like kind (t) .

And he who did examine the parties, was to inquire into all

these particulars.

But this is not now required ; but all the same so far as they
concern a man's capacity, learning, piety and virtue are included

in the following directions in the Preface to the form of ordain-

ing deacons, which is in some degree an enlargement of the

foregoing restrictions : viz.,

" The bishop knowing, either by himself, or by sufficient

testimony, any person to be a man of virtuous conversation, and
without crime ; and after examination and trial, finding him
learned in the Latin tongue, and sufficiently instructed in Holy
Scripture, may admit him a deacon."

And by Can. 34 of 1603 :
" No bishop shall henceforth admit

any person into sacred orders, which is not of his own diocese,

(q) Otho, Athon. 16.

(r) Lind. p. 33.

(a) Ibid.

(<) Lind. p. 26.
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excels y^^^ier of one of the universities of this realm, or

except u^V5 ^J. bring letters dimissory (so termed) from the

bishop ct ^ ^ diocese he is ; and desiring to be a deacon is

three andon^eV^ years old ; and to be a priest four and twenty

years compete ; and hath taken some degree of school in either

of the two universities ; or at the least, except he be able to yield

an account of his faith in Latin according to the Articles of

Religion approved in the synod of the bishops and clergy of this

realm one thousand five hundred sixty and two, and to confirm

the same by sufficient testimonies out of the Holy Scriptures

;

and except, moreover, he shall then exhibit letters testimonial of

his good life and conversation, under the seal of some college of

Cambridge or Oxford, where before he remained, or of three or

four grave ministers, together with the subscription and testi-

mony of other credible persons, who have known his life and
behaviour by the space of three years next before."

Sect. 6.

—

Qualifications tinder the later English Law.

By Can. 34 of 1603, as already stated, no bishop shall admit Under later

any person into sacred orders except he, "desiring to be a
ngls aw *

deacon, is three and twenty years old, and to be a priest four and Age.

twenty years complete."

And by the preface to the form of ordination :
" None shall

be admitted a deacon except he be twenty-three years of age,

unless he have a faculty, and every man wrhich is to be admitted
a priest shall be full four and twenty years old."

Unless he have a Faculty."]—So that a faculty or dispensation

is allowed for persons of extraordinary abilities to be admitted
deacons sooner (u).

Which faculty (as it seems) must be obtained from the Arch-
bishop of Canterbury.

And by 13 Eliz. c. 12, s. 4, "None shall be made minister,

being under the age of four and twenty years."

And in this case there is no dispensation (a?).

Here it may be proper to observe, once for all, the equivocal Meaning of

signification of the word minister, both in our statutes, canons,
wordmmister -

and rubrics in the Book of Common Prayer. Oftentimes it is

made to express the person officiating in general, whether priest

or deacon ; at other times it denotes the priest alone, as contra-

distinguished from the deacon, as particularly here in this

statute, and in Can. 31 aforegoing (//). And in such cases, the
determination thereof can only be ascertained from the connec-
tion and circumstances.

In the case of Roberts v. Pain (s), in the time of James the Roberts v.

rain.

(u) Gibs. p. 145.

(x) Gibs. p. 146.
(y) Vide supra, p. 92.

(z) 3 Mod. p. 67.
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First, a person being presented to the parish c« r ' i? arcpJlirist

Church, in Bri&to], was libelled against, because
3onsti

vas no^
twenty-three years of age when made deacon, nor VQTS ty-four

when made priest. A prohibition was prayed upon ^r f sugges-

tion that if the matter was true, a temporal loss, to ^ r depriva-

tion, wrould follow ; and that therefore it was triable in the

temporal court : But it was denied, because so it is also in the

case of drunkenness and other vices, which are usually punished
in the ecclesiastical courts, though temporal loss may ensue.

In a case where it was supposed that ordination had been
illegally conferred upon a candidate who had not attained the

age of twenty-four, Sir W. Scott (Lord Stowell) was consulted

as to whether evidence of this fact would be admitted in order

to show that an act done by him as priest was null and void.

Opinion.
" It appears to me that the ordination would be conclusive as

" to all legal qualifications of the party, and that evidence could
" not be received to show that it had been illegally conferred
" and was invalid.

" Nov. 1794. Wm. Scott."

Act of 44 Geo. But the effect of this opinion must now be qualified by 44 Greo. 3,

3, c. 43. c 43^ s< i
?
which enacts that "no person shall be admitted a deacon

before he shall have attained the age of three and twenty
years complete, and that no person shall be admitted a priest

before he shall have attained the age of four and twenty
years complete : and in case any person shall, from and after

the passing of this act, be admitted a deacon before he shall

have attained the age of three and twenty years complete, or

be admitted a priest before he shall have attained the age of

four and twenty years complete, that then and in every such

case the admission of every such person as deacon or priest

respectively shall be merely void in law, as if such admission

had not been made, and the person so admitted shall be wholly
incapable of having, holding or enjoying, or being admitted to

any parsonage, vicarage, benefice, or other ecclesiastical promo-
tion or dignity whatsoever, in virtue of such his admission as

deacon or priest respectively, or of any qualification derived or

supposed to be derived therefrom : Provided always that no title

to confer or present by lapse shall accrue by any avoidance or

deprivation, ipso facto, by virtue of this statute, but after six

months' notice of such avoidance or deprivation given by the

ordinary to the patron."

But it is also provided that u nothing herein contained shall

extend, or be construed to extend, to take away any right of

granting faculties heretofore lawfully exercised, and which now
may be lawfully exercised by the Archbishop of Canterbury."

Title to orders. Holy orders being indelible, the Church is careful not to allow

idle persons or those wholly unprovided with the means of sup-

porting themselves to be ordained. She requires what is techni-

cally called a title. The terms titulus beneficii, titulus patrimonii,

titulus mensw sive pensionis, occur in the canon law. For monastic

96
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orders, indeed, the titulus paupertatis sufficed. But generally

speaking the bishop who ordained without a title was bound to

support the clerk, and the producer of a false title was liable to

suspension (a).

Can. 33 of 1603. " It hath been long since provided by many Canon 33 of

decrees of the ancient fathers, that none should be admitted 1603 -

either deacon or priest, who had not first some certain place

where he might use his function : According to which examples
we do ordain, that henceforth no person shall be admitted into

sacred orders, except he shall at that time exhibit to the bishop,

of whom he desireth imposition of hands, a presentation of him-
self to some ecclesiastical preferment then void in the diocese

;

or shall bring to the said bishop a true and undoubted certificate,

that either he is provided of some church within the said diocese

where he may attend the cure of souls, or some minister's place

vacant either in the cathedral church of that diocese, or in some
other collegiate church therein also situate, where he may execute

his ministry ; or that he is a fellow, or in right as a fellow, or to

be a conduct or chaplain in some college in Cambridge or Oxford;
or except he be a master of arts of five years' standing, that

liveth of his own charge in either of the universities ; or except

by the bishop himself that doth ordain him minister, he be
shortly after to be admitted either to some benefice or curateship

then void. And if any bishop shall admit any person into the

ministry that hath none of these titles as is aforesaid, then he
shall keep and maintain him with all things necessary, till he do
prefer him to some ecclesiastical living : And if the said bishop

shall refuse so to do, he shall be suspended by the archbishop,

being assisted with another bishop, from giving of orders by the

space of a year " (b).

JYo Person, 8fc.~]—By this branch of the canon, which is nega-
tive and exclusive, one sort of title that was heretofore very
common, is in great measure taken away, viz., the title of his

patrimony, which we meet with very frequently among the acts

of ordination in our ecclesiastical records ; and not only so, but
the title of a pension or allowance in money which is frequently

specified ; and sometimes the title of a particular person (of known
abilities and there named) without any such specification of an
annual sum. And at such titles, after the estate, sum or the
like, is often added in the acts of ordination (especially when it

was small) that the party therewith acknowledged himself con-
tent, which declaration, so made and entered, was understood to

be a discharge of the bishop ordaining from any obligation to

provide for him (c).

In the Cathedral Church.']—This is only an affirmance of what
was the law of the church before ; the title of vicar choral being

(a) X. iii. 5, cc. 2, 4, 16, 37, De c. 2.

pnebendis: cod. in VI. iii. 4. 1. (/>) God. p. 13.

Dist. lxx. Cone. Trident. Sess. 21, (c) Gibs. p. 140.

r. vol. i. II
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frequently entered as a canonical title in the acts of ordina-

tion (/).
Or that he is a Fellow.]—This also, as to fellows of colleges,

appears to have been all along the law of the Church of England,

by the frequent entries of that title, as received and admitted in

the acts of ordination (g).

Chaplain in some College.']—This seems to be a title founded
on this canon, from the silence of the ancient books relating

thereunto (g).

Master of Arts of Fire Years' standing.']—This also seems to

be a new title established by the canon (g).

Shall keep and maintain him.]—This was enjoined by a canon
of the third Council of Lateran (//) ; which canon was taken into

the body of laws made in a council held at London, in the year

1200. And in the time of Archbishop Winchelsey, there is in

the register an order from the archbishop to one of his compro-
vincial bishops, to provide one with a benefice whom he had
ordained without title ; and a citation of the executors of a

bishop deceased, to oblige them to provide for one, whom the

bishop had so ordained ; and there is an order to a bishop, to

oblige a clergyman, who had given a title of a certain annual
sum, to pay it till the clerk should be provided for ; and a cita-

tion to Merton College, to show cause why they should not be

obliged to maintain one, to whom they had given a title at his

ordination. In like manner, the observation of this canon made
in the year 1603 (or rather of the common law of the church, of

which this canon is only an affirmance), was specifically enforced

upon the bishops by King Charles the First and Archbishop
Laud, upon this pain or penalty of maintaining the person, if

they should ordain any without such title. And in ancient

times, the names of the persons who granted the titles were
entered in the acts of ordination, as standing engaged ; as a

testimony against the person entitling, in case the clerk (ordained

upon such title) should at any time want convenient mainte-

nance (i).

And whereas the laws of the church in this particular might
be eluded, by a promise, on the part of the person ordained, not

to insist upon such maintenance ; we find that case considered

in the ancient (xloss, and there it seems to be determined, that

(/) Gibs. p. 140.

(.</) Ibid.

(A) The third Council of Lateran
was held 1179, and enjoined by
its fifth section as follows : 5. J\

T
e

aliquis ordinetur sine certo titulo.

Episcopus, si aliquem sine certo

titulo de quo necessaria vitee per-

cipiat, in diaconum vel presbyterum
ordinaverit, tamdiu necessaria ei

subininistret, donee in aliqua ei

ecclesia convenientia stipendia mili-

tise clericalis assignet, nisi forte

talis qui ordinatur extiterit, qui de
sua yel paterna hereditate subsi-
dium yitse possit habere." See
vol. x. of the folio edit, of the
Councils, printed at Paris 1671.
Another edition was printed at

Venice, 1730.

{i) Gibs. p. 141.
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the same being a public right cannot be released. And before

that, it had been made part of the body of the canon law, that

persons having made such promise, unless compassionately dis-

pensed withal, ought not to be admitted to a higher order, nor

to minister in the order already taken (k).

In case of letters dimissory, the rule of the canon law is, that Where letters

the bishop whose business it was to see that there was a good dlimfsory

title, shall be liable to the penalty for -a person ordained with-
gran e

out sufficient title, although another bishop ordained such

person (/).

With respect to priest's orders in particular, it is directed by Letters testi-

the statute of 13 Eliz. c. 12, " None shall be made minister, gonial,

unless it appear to the bishop that he is of honest life, and
professeth the doctrine expressed in the Thirty-nine Articles

;

nor unless he be able to answer and render to the ordinary an
account of his faith in Latin, according to the said articles, or

have special gift or ability to be a preacher."

And the ordinary way by which all this must appear to the

bishop, must be by a written testimonial
;
concerning which it

is directed by the 34th Canon of 1603, with respect both unto

deacon's and priest's orders, that no bishop shall admit any
person into sacred orders, except he shall " then exhibit letters

testimonial of his good life and conversation, under the seal of

some college of Cambridge or Oxford, where before he remained,

or of three or four grave ministers, together with the subscrip-

tion and testimony of other credible persons, who have known
his life and behaviour for the space of three years next before."

Some of the canons abroad do further require, that proclama- other requi-

tion be thrice made in the parish church where the person who sites by

offers himself to be ordained inhabits, in order to know the
canon^broad.

impediments if any be ; which the minister of such parish is to

certify to the bishop or his official : particularly, the council of

Trent requires this, and that it be done by the command of the

bishop, upon signification made to him, a month before, of the

name of the person who desires to be ordained : not unlike

to which is this clause in the articles of Queen Elizabeth, pub-
lished in the year 1564, viz., " against the day of giving orders

appointed, the bishop shall give open monitions to all men, to

except against such as they know not to be worthy, either for

life or conversation" (m).

Agreeable unto which are Archbishop Wake's directions to Archbishop

the bishops of his province in the year 1716, subjoined towards Wake's direc-

the end of this chapter, which although they have not the
tlons *

authority of law properly so called, yet since it is said to be
discretionary in the bishop whom he will admit to the order of
priest or deacon, and that he is not obliged to give any reason
for his refusal (n)

9
this implies, that he may insist upon what

fft) Gibs. p. 141. (m) Gibs. p. 147.

W Ibid. (n) 1 Stillingfleet, Eccl. Cas.

H 2
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previous terms of qualification lie shall think proper, consistent

with law and right. And by the statute, rubric, and canon
aforegoing, he is not required, but permitted only, to admit
persons so and so qualified ; and prohibited to admit any with-

out, but not enjoined to admit any persons although they have
such and such qualifications.

Examination. By Canon 35 of 1G03, " The bishop, before he admit any
person to holy orders, shall diligently examine him, in the

presence of those ministers that shall assist him at the imposi-

tion of hands ; and if the bishop have any lawful impediment,
he shall cause the said ministers carefully to examine every

such person so to be ordered. Provided that they who shall

assist the bishop in examining and laying on of hands shall be
of his cathedral church, if they may conveniently be had, or

other sufficient preachers of the same diocese, to the number of

three at the least. And if any bishop or suffragan shall admit
any to sacred orders who is not so qualified and examined, as

before we have ordained (o), the archbishop of his province,

having notice thereof, and being assisted therein by one bishop,

shall suspend the said bishop or suffragan so offending, from
making either deacons or priests for the space of two years."

Of common right, this examination pertains to the arch-

deacon, says Lindwood ; and so says the canon law, in which
this is laid down, as one branch of the archidiaconal office.

Which thing is also supposed in our own form of ordination,

both of priests and deacons, where the archdeacon's office is to

present the persons that are apt and meet (p).

And for the regular method of examination, we are referred

by Lindwood to the canon upon that head, inserted in the body
of the canon law; viz., " When the bishop intends to hold an
ordination, all who are desirous to be admitted into the ministry,

are to appear on the fourth day before the ordination ; and
then the bishop shall appoint some of the priests attending him,
and others skilled in the divine law, and exercised in the ecclesi-

astical sanctions, who shall diligently examine the life, age, and
title of the persons to be ordained ; at what place they had their

education; whether they be well learned; whether they be in-

structed in the law of Grod. And they shall be diligently

examined for three days successively ; and so, on the Saturday,

they who are approved shall be presented to the bishop "
(q).

Letters }3y a constitution of Archbishop Reynolds :
" Persons of

lmissory.
religion shall not be ordained by any but their own bishoj),

without letters dimissory of the said bishop
;

or, in his absence,

of his vicar-general" (r).

And by Canon 34 of 1603, " No person shall henceforth admit
any person into sacred orders, which is not of his own diocese,

p. 334 ; Johns, p. 52 ; Wood, b. 1,

c. 3.

(o) Viz., in Canon 34.

(p) Gibs. p. 147.

(q) Ibid. See Dist. 24, c. 5.

(r) Lind. p. 32.
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except lie be either of one of the universities of this realm, or

except he shall bring letters dirnissory so termed from the

bishop of whose diocese he is."

One of the Universities..]—That is, a member of some college,

so far as he may be ordained ad titulum collegii sui (s).

In the ancient acts of ordination, the fellows of New College,

St. Mary "Winton, and King's College in Cambridge, are men-
tioned as possessed of a special privilege from the pope, to be

ordained by what bishops they pleased ; and they are said to be

sufficienter dimissi, in virtue of that privilege, and without letters

dirnissory. But it does not appear by our books, that this was
then that general right of all colleges in the two universities, to

which they are entitled by virtue of this canon (/).

And by a constitution of Richard Wethershead, Archbishop
of Canterbury, a bishop ordaining one of another diocese with-

out special licence of the bishop of that diocese, shall be sus-

pended from the conferring of that order to which he shall

ordain any such person, until he shall have made a proper

satisfaction (u).

And by Canon 35 of 1003, if any bishop or suffragan shall

admit any to sacred orders who is not so qualified, he is sus-

pended from ordaining, for the space of two years
;
and, by

the ancient canon law, from granting letters dirnissory ($) to the

persons of his diocese who are to be ordained (y).

And they who shall be promoted to holy orders by other

than their own bishop, without licence of their own bishop,

shall be suspended from the exercise of such order until they
shall obtain a dispensation (z).

But a dispensation in such case by their own bishop shall be
sufficient, who may ratify such ordination (a).

And in our ecclesiastical records we find several persons dis-

pensed with, in form, for obtaining orders without such letters,

as a great irregularity, which was looked upon as needful for

the ratification of the order received (b).

The archbishop, as metropolitan, may not grant letters dimis- Archbishop,

sory, but this is to be understood with an exception to the
time of his metropolitical visitation of any dioceses, during
which he may both grant letters dirnissory and ordain the
clergy of the diocese visited (c).

So neither the archdeacon, nor official, may grant letters dimis- Archdeacon,

sory. Concerning the archdeacon, the canon law is express

;

and as to the officials, they are excluded by the same constitu- Official,

fcion that excludes the religious ; and the ancient Grloss., speaking
of officials, says, Although it cannot be denied that they have

U) Grey, p. 4,3. fy) Gibs. p. 143.

(0 Gibs. p. 142. (z ) Lind. p. 26.
hi) Lind. p. 32. (a) Ibid.
(x) Literce dimissoriales, in Tri- (b) Gibs. p. 142.

dentine language, commendatiae re- (c) Gibs. p. 143.
verendoo. Cone. Trid. Sess.vii. c. 10.
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To whom
letters

dimissory
granted.

ordinary jurisdiction, yet recourse is not to be had to them in

every thing, for they cannot grant letters commendatory for

orders (d).

During the vacancy of any see, the right of granting letters

dimissory within that see, rests in the guardian of the spirituali-

ties
;
and, in consequence, the right of ordaining also, where

such guardian is of the episcopal order (d).

A bishop being in parts remote, he who is specially constituted

vicar-general for that time, has power to grant letters dimissory

;

and the reason is, because during that time, the whole episcopal

jurisdiction is vested in him ; as it is also in persons who enjoy

jurisdictions entirely exempt from the bishop, and who therefore

may likewise grant them (d).

The persons to whom letters dimissory may be granted by any
bishop, are either such who were born in the diocese, or are

promoted in it, or are resident in it. This appears from Lind-
wood, in his commentary upon the foregoing constitution of

Archbishop Reynolds, whose observation is taken from the

body of the canon law. But although this is laid down dis-

junctively, so as letters dimissory granted in any of the three

cases will be good, yet it appears in practice, that heretofore

they were judged to come more properly from the bishop in

whose diocese the person was born, or had long dwelt, than
from the bishop in whose diocese he was promoted, or in which
his title lay. And the reason was, because the bishop in whose
diocese the person was born, or had long dwelt, is presumed to

have the best opportunity of knowing the conversation of the

person to be ordained.

The fitness of the person to be ordained (as to life, learning,

title, and the like) ought to appear, before the granting of

letters dimissory. This is supposed (as to conversation at least)

in what has been said before ; and as to the title, it was not only
inquired into by the bishop granting the letters, but frequently

remained with him, of which special notice was taken in the

body of such letters. And the bishop who grants the letters

dimissory is to make this inquiry, and not the bishop to whom
such letters are transmitted, for he is to presume that the

persons recommended to him are fit and sufficient (<?).

Letters dimissory may be granted at once to all orders, and
directed to any catholic bishop at large. And this has been the
practice in the Church of England, both before and since the
Reformation, as appears by innumerable instances, in the acts of

ordination, of literce dimissorice ad omnes, and by the forms of the
letters dimissory (whether ad onirics or not) which are directed

in that general style. But other churches, to prevent the in-

conveniences of this practice (especially where such letters are

granted without previous examination), have expressly forbid

them both (/).

(*7) Gibs. p. 143. (e) Gibs. p. 144. (/) Ibid.
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Sect. 7.

—

Oaths and Subscription* previous to Ordination.

By Canon 36 of 1603, as revised in 1865, "No person shall Subscription

hereafter he received into the ministry, nor either by institution bF canon -

or collation admitted to any. ecclesiastical living, nor suffered to

preach, to catechise, or to he a lecturer or reader of divinity in

either university or in any cathedral or collegiate church, city,

or market town, parish church, chapel, or in any other place

within this realm, except he he licensed either by the archbishop,

or by the bishop of the diocese where he is to be placed, under
their hands and seals, or by one of the two universities under
their seal likewise ; and except he shall first make and subscribe

the following declaration, which, for the avoiding all ambigui-
ties, he shall subscribe in this order and form of words, setting

down both his christian and surname, viz. :

—

" I, A. B., do solemnly make the following declaration :
—

" I assent to the Thirty-nine Articles of Religion, and to the

Book of Common Prayer, and of the ordering of bishops, priests,

and deacons : I believe the doctrine of the United Church of

England and Ireland, as therein set forth, to be agreeable to

the word of Cod ; and in public prayer and administration of

the sacraments, I will use the form in the said book prescribed,

and none other, except so far as shall be ordered by lawful

authority.
" And if any bishop shall ordain, admit, or licence any as is

aforesaid, except he first have declared and subscribed in manner
and form as here we have appointed, he shall be suspended from
giving of orders and licences to preach for the space of twelve

months. But if either of the universities shall offend therein

we leave them to the danger of the law and his Majesty's

censure."

By 28 & 29 Yict. c. 122, ss. 4, 9, and 31 & 32 Yict. c. 72, the Oath by

only oath now required to be taken is that of allegiance, which
8tatute -

is as follows :

—

" I do swear that I will be faithful and bear true

allegiance to her Majesty Queen Victoria, her heirs and suc-

cessors, according to law. So help me Cod."
Between the passing of 28 & 29 Yict. c. 122 and 31 & 32

Yict. c. 72, the oath to be taken was one of allegiance and
supremacy, contained in 21 & 22 Yict. c. 48, s. 1 (g).

By s. 11 of 28 & 29 Yict. c. 122, no oath except the oath Oath of

of canonical obedience is to be taken in the ordination service, canonical

This oath or vow differs slightly in words, but probably is in
ence '

substance the same, for deacons and priests. The Privy Council
in the case of Long v. Bishop of Capetown observed upon it as

follows :
" The oath of canonical obedience does not mean that

the clergyman will obey all the commands of the bishop against

((j) Vide supra, p. 9.
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which there is no law, but that he will obey all such commands
as the bishop by law is authorized to impose (h) .

Presence of

priests with
bishop re-

quired at

ordination

.

"Warning"

before ordina-
tion.

Imposition
of hands.

"Words of

ordination.

Sect. 8.

—

Form and Manner of Ordaining Deacons.

The ordination (as well of deacons as of ministers) shall be

performed " in the time of divine service, in the presence not

only of the archdeacon, but of the dean and two prebendaries at

the least, or (if they shall happen by any lawful cause to be let

or hindered) in the presence of four other grave persons, being

masters of arts at the least, and allowed for public preachers" (t).

And by 21 Hen. 8, c. 13, s. 24 (now repealed), it is alleged

as one reason why a bishop may retain six chaplains, because he

must occupy six chaplains at the giving of orders.

However, in practice, a less number than is required either

by the said statute or by the aforesaid canon, is sometimes
admitted ; and this (as it is said) by virtue of the rubric in the

office of ordination, which directs that the bishops with the priests

present shall lay their hands upon the persons to be ordained
;

implying, as is supposed, that if there are but two priests

present, it suffices by this rubric, which is established by the

act of parliament of 14 Car. 2, c. 4. But the words do not

seem so much to be restrictive of the number before required, as

directory what that number as by law before required in this

respect shall do.

And at the time of ordination, the bishop shall say unto the

people, " Brethren, if there be any of you, who knoweth any
impediment, or notable crime, in any of these persons presented

to be ordered deacons, for the which he ought not to be admitted

to that office, let him come forth in the name of (rod, and show
what the crime or impediment is " (k).

And if any great crime or impediment be objected, the bishop

shall surcease from ordering that person, until such time as the

party accused shall be found clear of that crime (/).

Then the bishop, laying his hands severally upon the head
of every one of them, humbly kneeling before him, shall say,
" Take thou authority to execute the office of a deacon in the

Church of God committed unto thee: In the name of the Father,

and of the Son, and of the Holy Ghost. Amen."
Then shall the bishop deliver to every one of them the New

Testament, saying, " Take thou authority to read the Gospel in

the Church of God, and to preach the same, if thou be thereto

licensed by the bishop himself "
(/).

(h) 1 Moo. P. C. C. N. S. p. 465. (k) Form of Ordination.

(0 Can. 31 of 1603, continued {I) Ibid,

from p. 92.
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Finally, it must be declared unto the deacon, that he must
continue in that office of a deacon the space of a whole year

(except for reasonable causes it shall otherwise seem good unto

the bishop), to the intent he may be perfect and well expert in

the things appertaining to the ecclesiastical administration ; in

executing whereof, if he be found faithful and diligent, he may
be admitted by his diocesan to the order of priesthood (m).

Sect. 9.

—

Form and Manner of Ordaining Priests.

Canon 32 of 1603: " The office of deacon being a step or Deacons not

degree to the ministry, according to the judgment of the ancient ^^^at
fathers and the practice of the Primitive Church, we do ordain once .

and appoint that hereafter no bishop shall make any person, of

what qualities or gifts soever, a deacon and a minister both

together upon one day ; but the order in that behalf prescribed

in the book of making and consecrating bishops, priests and
deacons be strictly observed. Not that always every deacon

should be kept from the ministry for a whole year, when the

bishop shall find good cause to the contrary, but that there

being now four times appointed in every year for the ordination

of deacons and ministers, there may ever be some time of trial

of their behaviour in the office of deacon before they be admitted
to the order of priesthood."

At the time of ordination, the bishop shall say unto the Warning

people :
" Good people, these are they whom we purpose, Grod b

.

efore ordina-

willing, to receive this day unto the holy office of priesthood :

10n '

for, after due examination, we find not to the contrary, but that

they be lawfully called to their function and ministry, and that

they be persons meet for the same. But yet if there be any of

you, who knoweth any impediment or notable crime in any of

them, for the which he ought not to be received into this holy
ministry, let him come forth in the name of Grod and show what
the crime or impediment is."

"And if any great crime or impediment be objected, the
bishop shall surcease from ordering that person, until such time
as the party accused shall be found clear of that crime " (m).

Then the bishop, with the priests present, shall lay their hands Imposition

severally upon the head of every one that receives the order of of nands -

priesthood ; the receivers humbly kneeling upon their knees,
and the bishop saying, " Eeceive the Holy Ghost for the office Words of

and work of a priest in the Church of Grod, now committed ordination,

unto thee by the imposition of our hands : Whose sins thou
dost forgive, they are forgiven ; and whose sins thou dost retain,

they are retained. And be thou a faithful dispenser of the

(m) Form of Ordination.
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word of God, and of His holy sacraments : In the name of the
Father, and of the Son, and of the Holy Ghost. Amen."
Then the bishop shall deliver, to every one of them kneeling,

the Bible into his hand, saying, " Take thou authority to preach
the word of God, and to minister the holy sacraments in the
congregation, where thou shalt be lawfully appointed thereunto."

What With the Priests present.']—-By Can. 35 of 1603, "They who
assistants to assist the bishop in laying on of hands, shall be of the cathedral
e present.

cnurc}1) if they may be conveniently had, or other sufficient

preachers of the same diocese, to the number of three at the
least."

—

—

By constitu-

tion of

Archbishop
Stratford.

By canon.

Sect. 10.

—

Fees for Ordination.

By a constitution of Archbishop Stratford : For any letters of

orders, the bishops, clerks or secretaries shall not receive above
M. ; and for the sealing of such letters, or to the marshals of

the bishop's house for admittance, to porters, hostiaries or shavers

nothing shall be paid : on pain of rendering double within a

month, and for default thereof, the offender, if he is a clerk

beneficed, shall be suspended from his office and benefice; if

he is not beneficed or a lay person, he shall be prohibited from
the entrance of the church till he comply (n)

.

Marshals.']—They who govern the hall and inner parts of the

house (o).

Hostiaries. ]—Lindwood understands this word to signify the

same as ostiaries, or persons appointed to keep the doors, and
the word Janitores (porters) next aforegoing to signify those who
keep the gates, whereas, more properly, it seems that janitores (or

porters) does express both of these, and that the word hostiarii

(as Dr. Gibson observes) denotes those persons who prepared

the host ; for there is in the Roman pontifical a rubric in the

ordination of priests, that the bishop shall deliver to the person

to be ordained, the cup with wine and water, and the paten laid

upon it with the host, the bishop saying unto him, " Take thou
authority to offer sacrifice to God, and to celebrate mass as well

for the living as for the dead, in the name of God" (p).
Shavers.']—Whose office was to shave the crowns of persons

to be ordained (q) .

And by Can. 135 of 1603, " No fee or money shall be received

either by the archbishop or any bishop or suffragan, either

directly or indirectly, for admitting any person into sacred

orders ; nor shall any other person or persons under the said

archbishop, bishop or suffragan, for parchment, writing, wax,

sealing, or any other respect thereunto appertaining, take above

10s. : under such pains as are already by law prescribed."

n) Lind. p. 222.

o) Ibid.
(p) Gibs. p. 153,

(q) Lind. p. 222.
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Or any other respect thereunto appertaining above 10s.]—It

is not lawful to give any thing to the notary performing the

duty of his office in the act of ordination
;
nevertheless, it was

otherwise as to that notary or registrar who writes letters testi-

monial for those that are ordained, for his just salary, or some-

what more for his extraordinary trouble, although this may more
securely be given voluntarily without a preceding compact (r).

And some of the modem constitutions abroad agreeing to the

reasonableness of this, have by way of restraint upon the officer,

fixed the fee of writing and the other particulars, in like

manner as this canon and the foregoing constitution of Arch-
bishop Stratford have done in our Church. For the letters

testimonial of ordination are no part of the ordination, but only

taken afterwards for the security of the person ordained ; and
therefore the writer in the place above mentioned says, "It is

safe (not necessary) for the persons ordained, to have with them
the said writing or letters testimonial of ordination under the

bishop's seal, containing the names of the persons ordaining and
of the person ordained, and the taking of such orders, and the

time and place of ordination and the like "
(*).

By 30 & 3L Yict. c. 135, the two archbishops, their vicars- By statute

general and the lord chancellor, with the consent of the lords of and Order in

the treasury, were empowered to settle a table of fees, confirmed
ounc

'

by Order in Council, to be paid to " chancellors or vicars-

general, registrars, secretaries, and other officers, on the conse-

cration of churches, chapels, cemeteries and burial grounds on
and incidental to the grant of faculties, and on the ordination

of deacons and priests, and to the chancellors or vicars-general,

registrars, and other officers of archbishops and bishops, and to

archdeacons and their officials and other officers in the visitation

of such archbishops and bishops and archdeacons respectively."

A table of fees fixed according to this statute was published in

the London Gazette of March 19, 1869.

This table, so far as it relates to fees on ordination, is as

follows :

—

Kegistrar or other Officer by usage
performing the Duty.

Secretary of Archbishop or
Bishop.

5. Ordination. 5s. £2 : 2s.

There is appended to the table a note as to ordination fees as
follows :

—
" 5. The registrar's fee is for registering the names and titles

of the candidates in the register books of the diocese. The

(r) Otho. Athon, p. 16. (s) Gibs. p. 154.
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secretary's fee is for correspondence with the candidates, the

drawing of papers and instructions prior to examination,

attendance at the ordination, preparing the letters of orders,

and entering the names and titles of the candidates in the

Bishop's Act Book."

—>

—

Sect. 11.

—

Simoniacal Promotion to Orders.

Simoniacal
promotion to

orders for-

bidden by
statute.

By 31 Eliz. c. 6, s. 9, If any person shall receive or take any
money, fee, reward, or any other profit directly or indirectly, or

shall take any promise, agreement, covenant, bond, or other

assurance to receive or have any money, fee, reward, or any
other profit directly or indirectly, either to himself or to any
other of his friends (all ordinary and lawful fees only excepted),

for or to procure the ordaining or making of any minister, or

giving of any orders or licence to preach, he shall forfeit 40/.,

and the person so corruptly ordained 10/. ; and if at any time

within seven years next after such corrupt entering into the

ministry or receiving of orders, he shall accept any benefice or

promotion ecclesiastical, the same shall be void immediately

upon his induction, investiture or installation, and the patron

shall present or collate, or dispose of the same as if he were
dead (t).

Sect. 12.

—

General Office of Deacons.

Prayer book " It appertaineth to the office of a deacon, in the church
as to office of where he shall be appointed to serve, to assist the priest in

divine service, and specially when he ministereth the Holy
Communion, and to help him in the distribution thereof, and
to read Holy Scriptures, and homilies in the church ; and to

instruct the youth in the catechism ; in the absence of the priest

to baptize infants ; and to preach if he be admitted thereto by
the bishop. And furthermore, it is his office, where provision is

so made, to search for the sick poor and impotent people of the

parish, and to intimate their estates, names and places where
they dwell, unto the curate, that by his exhortation they may be
relieved with the alms of the parishioners or others" (u).

Duty to To assist the Priest in Divine Service.']—Anciently, he officiated

assist priest, under the presbyter, in saying responses and repeating the

Confession, the Creed and the Lord's Prayer after him, and in

such other duties of the church as now properly belong to our

parish clerks ; who were heretofore real clerks attending' the

parish priest in those inferior offices {x)

.

(t) Vide infra, PartIV.
,
Chap. III., (u) Ordination Service,

sect. 3. (a?) Gibs. p. 150.
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And specially when he ministereth the Holy Communion.']—By statutory

14 Car. 2, c. 4, s. 10, no person " shall presume to consecrate g^^^
and administer the holy sacrament of the Lord's Supper before sacrament of

such time as he shall be ordained priest" on pain of 100/., half Lord's Sup-

to the king, and half to be equally divided between the poor of Per *

the parish where the offence shall be committed, and him who
shall sue in any of his majesty's courts of record ; and to be

disabled from being admitted to the order of priest for one

whole year then next following (y)

.

And to read the Holy Scriptures.]—This power is expressly Other powers

given to him in the act of ordination before mentioned.
deacon^

3 °f *

To Marchfor the Sf'ck, Poor and Impotent.']—This is the most
eac n *

ancient duty of a deacon, and the immediate cause of the

institution of the order. This rule was made in England while

the poor subsisted chiefly by voluntary charities, and before the

settlement of rates or other fixed and certain provisions («).

And to intimate their Estates, Names and Places where they

Dwell, unto the Curate.]—That is, to the rector or vicar, who
has the cure of souls.

And here it is obvious to remark the ambiguity of the word
curate, like the word minister ; sometimes it expresses the person,

whether priest or deacon, who officiates under the rector or vicar,

employed by him as his assistant, or to supply the place in his

absence ; sometimes it denotes the person officiating in general,

whether he be rector, vicar, or assistant curate, or whosoever
performs the service for that time : sometimes it denotes exclu-

sively (as in this place) the rector, vicar, or person beneficed,

who has the cure of souls.

So far the office of a deacon is to be collected from the service

of ordination, and from the form itself. And forasmuch as he
is thereby permitted to baptize, catechise, to preach, to assist in

the administration of the Lord's Supper ; so also, Dr. Watson
observes, by parity of reason he has used to solemnize matrimony,
and to bury the dead (a).

And in general it seems that he may perform all the other

offices in the liturgy, which a priest can do, except only conse-

crating the sacrament of the Lord's Supper (as has been said),

and except also the pronouncing of the absolution.

Here we may observe the ambiguous signification of the word
priest, as before was observed of the words minister and curate

;

sometimes it is understood to signify a person in priest's orders

only ; at other times, and especially in the rubric, it is used to

signify the person officiating, whether he be in priest's or only
in deacon's orders : and in general, the words priest, minister,

and curate seem indiscriminately to be applied throughout the

(y) Vide infra, Part III., Chap. (a) Wats. c. 14, p. 146. As to
XL, sect. 6. marriage, vide infra, Part III.,

(z) Gibs. p. \o9. Chap. VII., sect. 8.
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Deacons not
capable of

benefices.

Not even
donatives.

Prebend of

Shipton.

Liturgy, to denote the clergyman who is officiating, whether he
be rector, vicar, assistant curate, priest, or deacon.

The argument to evince that the priest only, and not a

deacon, has power to pronounce the Absolution, seems most
evidently to be deduced from the acts of ordination before

mentioned. To the deacon, it is said, " Take thou authority to

read the gospel, and to preach
:

" to the priest, it is said,

" Eeceive the Holy Ghost. . . . "Whose sins thou dost forgive,

they are forgiven ; and whose sins thou dost retain, they are

retained."

Moreover, until a person is admitted to the order of priest-

hood, he is not capable of any benefice or ecclesiastical pro-

motion (b).

Dr. Gibson refers to 13 Eliz. c. 12, which enacts, on this

point, that no person shall be admitted to any benefice with cure

unless he be of the age of three and twenty years, and a deacon

at the least ; and directs that every person admitted to a bene-

fice with cure shall be admitted to minister the sacraments

within one year after his induction, if he be not so admitted

before, under pain of deprivation. But 14 Car. 2, c. 4, s. 10,

extends the restriction by declaring, that no person shall be

capable to be admitted to any benefice, nor to administer the

sacrament, before such time as he shall be ordained priest,

according to the form prescribed by the Book of Common
Prayer, under the penalty of 100/. and disability to be admitted

into the order of priest for the space of one year next following.

And by the same section, no person shall be capable to be
admitted to any parsonage, vicarage, benefice, or other eccle-

siastical promotion or dignity, before he be ordained priest : on
pain of 100/. ; half to the king, and half to be equally divided

between the poor and the informer.

Neither is a person that is merely a layman, or that is only a

deacon, capable of a donative: for although he who has a dona-

tive may come into the same by lay donation, and not by
admission and institution, yet his function is spiritual (<?).

So that he who is no more than a deacon can only use his

orders either as a chaplain to some family, or as a curate to some
priest, or as a lecturer without title : for the prebendaries of some
prebends in cathedral and collegiate churches are to read lectures

there, by the appointment of the founders thereof, and may
from thence be called lecturers ; but these places are of the

number of ecclesiastical promotions, to which the incumbents

are admitted by collation or institution, of which a deacon as

aforesaid is not therefore capable
;
yet the king's professor of

the law within the University of Oxford might, until recent

statutes, have and hold the prebend of Shipton within the

cathedral church of Sarum, united and annexed to the place of

(6) Gibs. p. 146. (c) 1 Inst. p. 344.
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the same king's professor for the time being, although that the

said professor was but a layman (d).

—

—

Sect. 13.

—

General Office of Priests.

A priest by his ordination receives authority to preach the Authority

word of God, and to consecrate and administer the Holy Com- to

munion, in the congregation where he shall be lawfully appointed

thereunto.

Yet, notwithstanding by Canon 36 of 1603, he may not Licence to

preach without a licence either of the archbishop, or of the Preacn-

bishop of the diocese where he is placed, under their hands and
seals, or of one of the two universities under their seals likewise.

But induction into a benefice has, for a long period, been Effect of

deemed to give an authority to preach to the person inducted (e) .

lnduction.

Dr. Watson says, that if a person, who is a mere layman, be Parson de

admitted and instituted to a benefice with cure, and administers facto..

the sacrament, marry and the like
;
these, and all other spiritual

acts performed by him during the time he continues parson in

fact, are good ; so that the persons baptized by him are not to

be re-baptized, nor persons married by him to be married again,

to satisfy the law (/).

Sect. 14.

—

Exhibiting Letters of Orders.

By Can. 137 of 1603, "Every parson, vicar, and curate, shall Exhibition

at the bishop's first visitation, or at the next visitation after his of

^
tters of

admission, show and exhibit unto him his letters of orders, to be
°r ers '

by him either allowed, or (if there be just cause) disallowed and
rejected ; and being by him approved, to be signed by the
registrar ; the whole fees for which, to be paid but once in the
whole time of every bishop, and afterwards but half the said

fees."

" No curate shall be admitted to officiate in another diocese,

unless he bring with him his letters of orders "
(g).

Can. 39. " No bishop shall institute any to a benefice who
hath been ordained by any other bishop, except he first show
unto him his letters of orders."

It used to be the old law in relation to the privilege called Benefit of

clergy proved

(d) Wats. c. 14, pp. 146, 147 ; 14
( f) Wats. c. 14, p. 147 ; Costard

Car. 2, c. 4, s. 29. V. Windier, Cro. Eliz. p. 775 ; Hawke
(e) See Bp. of Down and Connor v. Corri, 2 Consist, p. 288; videin-

v. Miller, 11 Ir. Ch. Appendix, p. 1 ;
fra, Part III., Chap. VII., sect. 8.

and 5 L. T. N. S. p. 30. (g) Lind. p. 48.
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by letters of

orders or

certificate.

Forgery of

letters of

orders.

" benefit of clergy," that it must be proved by letters of orders,

or a certificate by the ordinary. See 4 Hen. 7, c. 13.

Letters of orders are not a deed : so as to make the forging

of them felony (k).

Sect. 15.

—

Archbishop Wake's Directions in relation to Orders.

Archbishop It is judged proper here to subjoin Archbishop Wake's letter

dhSti'ons as
^° ^e bishops °^ ^he province of Canterbury, dated June 5,

to orders. 1716, which, although it concerns other matters besides those of

ordination, yet since the due conferring of orders appears to be

the principal regard thereof, it seems best to insert the same
entire in this place ; and to refer to it here at large from those

other places, unto which it has some relation.

As to its authority, it is certain (as has been observed before)

that in itself it has not the force of law, nor is it so intended, or

to be of any binding obligation to the church, further than the

archbishops and bishops from time to time shall judge expedient

;

I mean as to those parts of it which only concern matters that

the law has left indefinite, and discretionary in the archbishops

and bishops. Other parts thereof are only inforcements of

what was the law of the church before ; and those, without

doubt, are of perpetual obligation : not by the authority of

these injunctions but by virtue of the laws upon which they are

founded.
" My very good lord,

" Being by the providence of God called to the metropolitical

see of this province, I thought it incumbent upon me to consult

as many of my brethren, the bishops of the same province, as

were here met together, during this session of parliament, in

what manner we might best employ that authority which the

ecclesiastical laws now in force, and the custom and laws of this

realm, have vested in us, for the honour of God, and for the

edification of his Church, committed to our charge : And upon
serious consideration of this matter, we all of us agreed in the

same opinion that we should, by the blessing of Grod upon our
honest endeavours, in some measure promote these good ends,

by taking care (as much as in us lieth) that no unworthy
persons might hereafter be admitted into the sacred ministry of

the Church : nor any be allowed to serve as curates but such as

should appear to be duly qualified for such an employ ; and
that all who officiated in the room of any absent ministers,

should reside upon the cures which they undertook to supply,

and be ascertained of a suitable recompence for their labours.

(A
)
Reg. v. Morion, L. R. 2 0. C. R. p. 22; 42 L. J. (N. S.)M. C. p. 58.



PRIESTS AND DEACONS—ORDINATION.

" In pursuance of those resolutions, to which we unanimously

agreed, I do now very earnestly recommend to you

;

" (I.) That you require of every person who desires to be

admitted to holy orders, that he signify to you his name and
place of abode, and transmit to you his testimonial, and a

certificate of his age duly attested, with the title upon which he

is to be ordained, at least twenty days before the time of ordina-

tion ; and that he appear on Wednesday, or at farthest on
Thursday in Ember week, in order to his examination.

" (II.) That if you shall reject any person who applies for

holy orders, upon the account of immorality proved against him,

you signify the name of the person so rejected, with the reason

of your rejecting him, to me, within one month ; that so I may
acquaint the rest of my suffragans with the case of such rejected

person before the next ordination.
" (III.) That you admit not any person to holy orders, who

having resided any considerable time out of the university, does

not send to you, with his testimonial, a certificate signed by the

minister, and other credible inhabitants of the parish where he

so resided, expressing that notice was given in the church, in

time of divine service, on some Sunday, at least a month
before the day of ordination, of his intention to offer himself to

be ordained at such a time ; to the end that any person who
knows any impediment, or notable crime, for which he ought
not to be ordained, may have opportunity to make his objections

against him.
" (1Y.) That you admit not letters testimonial, on any occa-

sion whatsoever, unless it be therein expressed, for what parti-

cular end and design such letters are granted ; nor unless it be

declared by those who shall sign them, that they have personally

known the life and behaviour of the person for the time by them
certified ; and do believe in their conscience, that he is qualified

for that order, office, or employment, to which he desires to be
admitted.

" (V.) That in all testimonials sent from any college or hall,

in either of the universities, you expect that they be signed, as

well as sealed ; and that among the persons signing, the governor
of such college or hall, or, in his absence, the next person under
such governor, with the dean, or reader of divinity, and the tutor

of the person to whom the testimonial is granted (such tutor

being in the college, and such person being under the degree of

master of arts), do subscribe their names.
" (VI.) That you admit not any person to holy orders upon

letters dimissory, unless they are granted by the bishop himself,

or guardian of the spiritualities sede vacante ; nor unless it be
expressed in such letters, that he who grants them, has fully

satisfied himself of the title and conversation of the person to

whom the letter is granted.
" (VII.) That you make diligent inquiry concerning curates

in your diocese, and proceed to ecclesiastical censures against

r. vol. i. i
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those who shall presume to serve cures without being first duly
licensed thereunto ; as also against all such incumbents who
shall receive and employ them, without first obtaining such

licence.

" (VIII.) That you do not by any means admit of any
minister, who removes from any other diocese, to serve as a

curate in yours, without testimony of the bishop of that diocese,

or ordinary of the peculiar jurisdiction from whence he comes,

in writing, of his honesty, ability, and conformity to the ecclesi-

astical laws of the Church of England.
" (IX.) That you do not allow any minister to serve more

than one church or chapel in one day, except that chapel be a

member of the parish church, or united thereunto ; and unless

the said church or chapel where such a minister shall serve

in two places, be not able in your judgment to maintain a

curate.
" (X.) That in the instrument of licence granted to any

curate, you appoint him a sufficient salary, according to the power
vested in you by the laws of the church, and the particular

direction of a late act of parliament for the better maintenance
of curates.

" (XI.) That in licences to be granted to persons to serve any
cure, you cause to be inserted, after the mention of the particular

cure provided for by such licences, a clause to this effect ' or in

any other parish within the diocese, to which such curate shall

remove with the consent of the bishop.'
" (XII.) That you take care, as much as possible, that whoso-

ever is admitted to serve any cure, do reside in the parish where
he is to serve

;
especially in livings that are able to support a

resident curate : and where that cannot be done, that they do at

least reside so near to the place that they may conveniently

perform all their duties both in the church and parish.

" These, my lord, were the orders and resolutions, to which
we all agreed ; and which I do hereby transmit to you

;
desiring

you to communicate them to the clergy of your diocese, with an
assurance that you are resolved, by the grace of Grod, to direct

your practice in these particulars agreeably thereunto. And so

commending you to the blessing of (rod in these, and all your
other pious endeavours for the service of his Church, I heartily

remain, My very good lord,

Your truly affectionate brother,

W. Cant."
Commentary (III.) In the later directions, as delivered by the archbishops

Sshoj?s *n a^er years, there was an alteration in this article : instead of

letter. the expression, that the minister and others shall certify " that

notice was given in the church of his intention to offer himself

to be ordained at such a time, to the end that any person who
knows any impediment or notable crime, for the which he ought
not to be ordained, may have opportunity to make his objections

against him," (that is, to the bishop, as it seems) ;—it then ran,
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that they shall certify, " that such notice was given, and that

upon such notice given no objections have come to their know-
ledge, for the which he ought not to be ordained," (which

implies the objections to be notified to the persons signing the

certificate).

(X.) The act here referred to is that of 13 Ann. c. 11, now
repealed, for the curates of non-residents only

;
by which the

ordinary had power, according to the value of the living and
the difficulty of the cure, to appoint a salary not exceeding fifty

pounds a year, nor less than twenty (a).

(XI.) The clause to be inserted in the licence, that the same
shall serve for any other parish within the diocese, was omitted

out of the later directions.

This letter was republished for some years : and to these direc- Later direc-

tions two others were subjoined :

tlon8 *

One is, That you be very cautious in accepting resigna-

tions ; and endeavour, with the utmost care, by every legal

method, to guard against corrupt and simoniacal presentations

to benefices. This seems to be intended to counteract the

purpose of bonds of resignation ; for if the bishop will not

accept, the resignation is ineffectual.

The other is, That your clergy be required to wear their

proper habits, preserving always an evident and decent distinc-

tion from the laity in their apparel ; and to show, in their

whole behaviour, that seriousness, gravity and prudence, which
becomes the function

;
abstaining from all unsuitable company

and diversions. The word " canonical," with respect to the habit,

seems to have been purposely omitted ; since no certain standard

of dress can be conveniently limited by any canon or other law
;

and therefore general directions can only be applicable in such
cases.

In practice, at the present time there are the following instru- Summary of

ments to be transmitted to the bishop before the time of ordi-
eandidateS

f

fc

nation, by every person desiring to be ordained ; viz. :— holy orders.

First, a certificate or other proof of baptism.

Secondly, a certificate (called Si quis) of publication having
been made in the church, of his design to enter into holy
orders.

Thirdly, letters testimonial of his good life and behaviour.
Fourthly, certificate of his age, if not otherwise proved.
Fifthly, the title upon which he is to be ordained.

Sixthly, some proof of proficiency in divinity is also required
both from graduates of the universities and from non-graduate
candidates. The requirements of the bishops, however, on this

head are not matters of law and may vary.
And moreover, if the candidate comes for priest's orders, he

must exhibit to the bishop his letters of orders for deacon.

(a) Vide infra, Part II., Chap. X.

i 2
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Form of a Testimonial for Orders.

" To the Bight Reverend
,
by Divine Permission Lord Bishop of .

" Whereas our beloved in Christ, A. B., bachelor of arts of College,

in the University of , hath declared to us his intention of offering himself

as a candidate for the sacred office of a Deacon, and for that end hath requested

of us letters testimonial of his good life and conversation ; We therefore, whose

names are hereunto subscribed, do testify that the said A. B. hath been per-

sonally known to us for the space of last past ; that we have had
opportunities of observing his conduct ; that during the whole of that time we
verily believe that he lived piously, soberly, and honestly ; nor have we at any
time heard anything to the contrary thereof ; nor hath he at any time, so far
as we know or believe, held, ivritten, or taught anything contrary to the

doctrine or discipline of the Church of England ; and moreover we believe

him, in our consciences, to be, as to his moral conduct, a person worthy to be

admitted to the sacred order of Deacons.
" In witness whereof we have hereunto subscribed our names, this day

of in the year of our Lord.
"C. D., Bector of .

"E. F., Vicar of .

" G. H., Vicar of ."

Sect. 16.

—

Foreign Ordination.

The important question as to the effect of foreign ordination (i)

on the capacity of those so ordained to hold offices in the English

Church, and conversely the authority, canonical and constitu-

tional, to ordain ministers who are to discharge their functions

out of England, will be considered in a later chapter (£). It

may be as well to observe here that the following statutes relate

to this subject :

—

Statutes upon 24 Greo. 3, sess. 2, c. 35, "An act to empower the Bishop of
this subject. Lcmclcm for the time being, or any other bishop to be by him

(i) The sequel of the passage from
the Preface to the Ordination Ser-

vice cited above, p. 89, is, " And
therefore to the intent that these

orders may be continued, and re-

verently used and esteemed in the
Church of England ; No man shall

be accounted or taken to be a law-
ful bishop, priest or deacon in the
Church of England, or suffered to

execute any of the said functions,

except he be called, tried, examined
and admitted thereunto according
to the form hereafter following, or

hath had formerly episcopal con-
secration or ordination." On these

last words, Bishop Gibson remarks,
" This last clause seems designed

to allow of Romish converted
priests, who were ordained by
bishops before, and whom we re-

ceive without re-ordination (if they
renounce their errors), because that
church preserves the order of bishops
and the substance of the primitive
forms in her ordinations, though
corrupted with many modern super-
stitious rites." Compare 14 Car. 2,

c. 4, § 10, " unless he have formerly
been made a priest by episcopal

ordination," and the 3rd sect, of

39 Geo. 3, c. 60, and the 6th sect,

of 3 & 4 Vict. c. 33. There have
been several instances of Roman
priests admitted into our church

;

but I am not aware of any case
which has given rise to a discussion

on the validity of orders conferred
by a bishop of the Greek Church.
See Palmer Origines Liturgicse.

(k) Vol. II., Part X., Chap. VI.
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appointed, to admit to the order of deacon or priest persons

being subjects or citizens of countries out of His Majesty's

dominions without requiring them to take the oath of alle-

giance as appointed by law."

26 Geo. 3, c. 84, "An act to empower the Archbishop of

Canterbury or the Archbishop of York for the time being to

consecrate to the office of a bishop persons being subjects or

citizens of countries out of His Majesty's dominions." (Now
repealed.)

59 Geo. 3, c. 60, "An act to permit the Archbishops of

Canterbury and York and the Bishop of London for the time

being to admit persons into holy orders specially for the

Colonies."

3 & 4 Vict. c. 33, "An act to make certain provisions and
regulations in respect to the exercise within England and
Ireland of their office by the bishops and clergy of the Protestant

Episcopal Church in Scotland ; and also to extend such provi-

sions and regulations to the bishops and clergy of the Protestant

Episcopal Church in the United States of America ; and also to

make further regulations in respect to bishops and clergy other

than those of the United Church of England and Ireland."

(Now repeated.).

5 Vict, c, 6, " An act to amend an act made in the twenty-
sixth year of the reign of His Majesty King George the Third,

intituled 4 An act to empower the Archbishop of Canterbury or

the Archbishop of York for the time being to consecrate to the

office of a bishop persons being subjects or citizens of countries

out of His Majesty's dominions.'"

15 & 16 Vict. c. 52, "An act to enable Colonial and other

bishops to perform certain episcopal functions under commission
from bishops of England and Ireland."

16 & 17 Vict. c. 49, "An act to extend the provisions of an
act of the fifteenth and sixteenth years of Her present Majesty,
intituled 'An act to enable Colonial and other bishops to perform
certain episcopal functions, under commission from bishops of

Edgland and Ireland.'
"

26 & 27 Vict. c. 121, "An act to establish the validity of

acts performed in Her Majesty's possessions abroad by certain

clergymen ordained in foreign parts, and to extend the powers
of Colonial Legislatures with respect to such clergymen." [Now
repealed.)

27 & 28 Vict. c. 94, "An act to remove disabilities affecting

the bishops and clergy of the Protestant Episcopal Church in

Scotland."

37 & 38 Vict. c. 77, " An act respecting Colonial and certain

other clergy."

i 3
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CHAPTER IY.

DEANS AND CHAPTERS, AND CATHEDRALS.

Sect. 1.

—

Preliminary.

2.— The General Law as to Deans and Chapters.

3.— The Law since the Statutes of William IV. and Victoria.

4.—The provisions as to the New Cathedrals.

5.— Resignation of Beans and Canons.

Sect. 1.

—

Preliminary.

Divisions of The subject of deans, chapters (a) and cathedrals in England
subject. admits of the following divisions :

The general law as to these institutions.

The law since the statutes of William the Fourth and Queen
Victoria.

To these must now be added

—

The provisions as to the new cathedrals.

Resignation of deans and canons.

The original council of the bishop was, as has been seen, the

presbyterium, that is, the priests and deacons of his diocese.

(a) X. iii. 9.

Ne sede vacante aliquid inno-

vetur, VI. iii. 8. X. iii. 10. De
his quae fiunt a praelato sine con-
sensu capituli, X. iii 11. De his

quae fiunt a majori parte capituli;

of which c. 1 contains the follow-

ing passage :—Cum in cunctis

ecclesiis, quod pluribus et saniori-

bus fratribus visum fuerit, incunc-
tanter debeat observari

;
grave

nimis est, et reprehensione dig-

nissimum, quod per quasdam eccle-

sias pauci quandoque non tarn de
ratione quam de propria voluntate
ad ordinationem ecclesiasticam pro-

cedere non permittunt. Quocirca
prsesenti decreto statuimus, ut
nisi a paucioribus et int'erioribus

aliquid rationabiliter objectum

fuerit et ostensum, adpellatione
remota, pnevaleat semper et suum
consequatur effectum, quod a ma-
jori et saniori parte capituli fuerit

constitutum.—0. 4 of the same title

is as follows :—Ex parte tua nobis
fuit, frater archiepiscope, inti-

matum, quod ad restaurandam
fabricam Rothomagensis ecclesiae

tractatum communiter habuistis,

te postulante ut quilibet canoni-
corum tecum pariter aliquam suo-
rum redituum portionem operi tarn
pio et necessario deputaret. (Et
infra.) Statuimus, ut si quis ves-
trum tuis, frater archiepiscope et

majoris et sanioris partis capituli

statutis super hoc duxerit resisten-

dum, obtineat sententia plurimo-
rum.
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Bishop Augustine, at the beginning of the fifth century, intro-

duced the monastic common life, or coenobium, among his clergy.

These communities gradually, during the interval between the

tenth and the twelfth century, became powerful and richly

endowed corporations, recognized as such not only by canons,

but also by municipal law, and with cathedrals privileged

beyond other churches.

Sect. 2.

—

The General Law as to Deans and Chapters.

Dr. Kennet observes in his Parochial Antiquities, that the Cathedral

origin of the different cathedral churches in this country may ^e

a

^^
8 '

be traced to three different classes of institutions. First, an
establishment consisting of a bishop, dean and canons, all living

together at one cathedral city, whose occupation and duty was
the maintenance and diffusion of religion throughout the

diocese, of which the cathedral was the " mater ecclesia
99

(b).

Of this class are all the cathedral foundations, whatever
formal variations they may have undergone, which at present

remain, for into this species of foundation the force of circum-

stances and the course of time have merged the two which follow.

Secondly, the conventual cathedrals, which learned men consider

almost peculiar to the English church ; their constitution was
formed by monks under subordination to a prior, resembling in

a great degree the cathedrals governed by a dean and canons,

both as to the construction of their chapter, and the nature of

their privileges
;

eight of these conventual cathedrals were
formally constituted by Henry VIII. cathedral churches, the

election of their bishop being transferred from a prior and
convent to a dean and chapter. Thirdly, and lastly, monas-
teries unconnected with any bishop, which Henry VIII. incor-

porated as cathedral churches with the new sees, which he
raised upon the ruins of church property at the time of the
Reformation.

Bishop Stillingfleet establishes, by a very learned and com- Stillingfleet.

plete demonstration, that chapters were the bishop's council,

answering to the " collegium decurionum 99
of every Roman

corporation—that they were called " episcopi confratres, con-

si/iarii assessores, membra episcopates ;
99 and he refers to the

Dean and Chapter of Norwich's case in Lord Coke's report (c),

the language of which should here be cited : "It was in
Christian policy thought and re-thought necessary that every

(b) Ken. Paroch. Ant. pp. 79 and 635. (<•) 3 Co. p. 75.
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bishop should be assisted with a council, scilicet, with a chapter,

and that for two reasons : 1st, to consult with them in matters

of difficulty and to assist him in deciding of controversies of

religion, to which purpose every bishop ' habet cathedram 9

;

2nd, to consent to every grant, &c." And in the same case

their being is declared to be so necessary that although they
should " depart with their possessions, yet for necessity the

corporation doth remain, as well to assist the bishop in his

calling, as to give their assent to the estates, &c, which he shall

make of his temporalities, &c." Bishop Stillingfleet having thus

maintained their usefulness with respect to the bishop, proceeds

to develope their beneficial agency : 1, in promoting the public

worship of Grod; and 2, in propagating the Christian faith.

Among other remarkable passages are the following :
" The

cathedral churches being thus established in the bishop and his

clergy, all things were to be so ordered as might the most tend

to the public worship of Grod, which was another end of the first

institution of them, and an argument for their usefulness. For
in the beginning of a church it was necessary for a bishop to

have an eye to two things
;

first, to set up the public worship in

the most decent and solemn manner, and in the places of greatest

resort, and this was the foundation of cathedral churches ; the

second was, to gain as many converts as they could in dispersed

places, and to let them want nothing that was necessary to the

Christian profession, and this was the foundation of parochial

churches, which were as the synagogues to the Temple at

Jerusalem, being built for the conveniency of those who could

not attend the solemn worship of God in the Temple. So it

was in the Christian church : every cathedral in its first institu-

tion was as the Temple to the whole diocese, wbere the worship
was to be performed in the most decent, constant, and solemn
manner ; for which end it was necessary to have such a number
of ecclesiastical persons there attending as might still be ready
to do all the offices which did belong to the Christian church

:

such as constant prayers and hymns, and preaching, and cele-

bration of sacraments, which were to be kept up in such a church

as the daily sacrifice was in the Temple, not only for the satis-

faction of all persons who desire to know what the manner of

our worship is, but that all devout persons may certainly know
whither to go at certain hours to offer up their prayers and
thanksgiving to Grod, and that in the most public and solemn
manner. And upon this ground, the institution of cathedral

churches among Christians was a very pious and reasonable

thing From which it appears how extremely useful the

first cathedral churches among the Saxons were for the con-

version of the nation, and upon what great considerations the

first Christian kings of the Saxons did bestow their endowments
upon them, which in some measure they have ever since enjoyed;

and there is reason to hope they will do, as long as Christian
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princes and the due sense of our conversion to Christianity

remain among us, which I hope will be to the world's end" (d).

The real purpose and object of cathedral institutions cannot Charters of

be more clearly or comprehensively stated than in the language Hem7 VIII.

of King Henry the Eighth's Charters of Foundation—" TJt

omni* generis pietatis officio Mine exuberanter in omnia vieina loca

longe latcque dimanent, ad Dei omnipotentis gloriam et ad suhdi-

torum nmtrorum communem utilitatemfelicrtatemque"

In a very interesting case relating to the cathedral of Chi- Braithwmie v.

Chester, Dr. Lushington said :

Eook '

" I thiuk that cathedrals existed before the institution of civil

parishes, and Lord Coke, the highest of all legal authority, so

declares. The course seems to have been that originally the

bishop and the priests subordinate to him were resident in and
about the cathedral in what is called the close—precincts of

the close : that these subordinate priests were from time to

time sent into the country to discharge ecclesiastical duties, and
this by the orders and under the control of the bishop ; that for

the more efficient discharge of those duties the country was
marked out by the ecclesiastical authority into parishes, and thus

gradually arose rectories, vicarages, and perpetual curacies. I

need not specify more particularly. Certain districts were
exempted from such parochial cure, and sometimes, indeed, from
superior authority. Amongst these especially were monasteries.

It is not doubted that the same ecclesiastical authority which
marked out the boundaries of parishes for spiritual purposes

could, in those days, alter them. But in course of time, when
discussions and disputes arose as to the payment of tithes and
value of livings, the civil courts came to determine what were
the boundaries of the parishes. But this exercise of such civil

jurisdiction over parishes does not, according to Lord Coke, date

back earlier than llb9 " (e).

The distinction between cathedral, conventual, and collegiate Difference

churches perhaps may be best understoc 1 from the description be
^

e

^i
given by Lindwood of the several nanes: properly speaking, conventual,
says he, a chapter is spoken in respect of a cathedral church ; a and collegiate

convent in respect of a church of regulars ; a college in respect of cnurcnes -

an inferior church, where there are collected together persons
living in common (/).
The sees of bishops ought regularly to be fixed in such towns Cathedral

only as are noted and populous. When this was made a rule of churches to

the church by a canon of the council of Sardica, the only design
e m Clties *

seems to have been to prevent the needless multiplication of

bishops' sees ; inasmuch as that canon, describing such a small

(<7) Bp. Stillingfleet, Discourse by Rev. G. Braithwaite against
of the True Antiquity of London, Dr. Hook, Dean of Chichester,
bound up with his Ecclesiastical published by Elliot, Chichester,
Cases, Vol. II. pp. 565—587. See 1862, p. 8; S. C, 8 Jur. N. S.
God. p. 56. p. 1186.

(e) Office of the judge promoted (/) Gibs. p. 172.
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Certain for-

feitures for

the repair of

cathedrals.

Original
institution of

deaneries.

city, as within which a bishop's see should not be established,

calls it such a one as a single presbyter might be sufficient for in

point of numbers. But it was afterwards understood by the

canon law, that of what extent or how populous soever the

diocese or jurisdiction of a bishop might be, it was most agree-

able to the episcopal dignity to place the see or cathedral church
in some large and considerable town. Pursuant to which, with
express reference to the aforesaid council, and to the decrees of

Pope Leo and Pope Damasus, it was decreed in a council under
Archbishop LaDfranc, that certain episcopal sees which before

had been in small towns and villages, should be settled in the

most noted places : and several were accordingly removed, as

Dorchester to Lincoln, Selsey to Chichester, Kirton to Exeter

;

which rule was also observed in fixing the sees of the five new
bishoprics erected by King Henry VIII. (<j).

And every town which has a see of a bishop placed in it is

thereby entitled to the honour of a city (/?<)

.

And Lord Coke defines a city thus : a city (says he) is a

borough incorporate, which hath, or hath had, a bishop ; and
though the bishopric be dissolved yet the city remaineth (i)

.

But this extends not to the cathedral churches in Wales, divers

of which are established in small villages.

Besides the proper revenues of cathedral churches to be applied

toward the repair thereof, there were divers forfeitures by
several canons of Archbishop Stratford, to be disposed of to the

same purpose: viz., for the unfaithful execution of wills; for

extorting undue fees for the probate of wills ; for undue com-
mutation of penance ; and half the forfeitures for excessive fees

at the admission of a curate.

The institution of deaneries, as also of the other ecclesiastical

offices of dignity and power, seems to bear a resemblance and
relation to the methods and forms of civil government, which
obtained in those early ages of the church throughout the western

empire. Accordingly, as in this kingdom, for the better preser-

vation of the peace, and more easy administration of justice,

every hundred consisted of ten districts called tithings, every

tithing of ten friborgs or free pledges, and every free (or frank)

pledge of ten families ; and in every such tithing there was a

constable or civil dean appointed, for the subordinate adminis-

tration of justice : so in conformity to this secular method, the

spiritual governors, the bishops, divided each diocese into

deaneries ; and over every such district they appointed a dean,

which in cities or large towns was called the dean of the city

or town, and in the country had the appellation of rural

dean (#).

The like office of deans began very early in the greater monas-

((/) Gibs. p. 171. (k) Ken. Paroch. Ant. vol. ii.

(h) Ibid. pp. 337, 338.

(i) 1 Inst. p. 109.
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teries, especially in those of the Benedictine order ; where the

whole convent was divided into decuries, in which the dean or

tenth person did preside over the other nine ; took an account of

all their manual operations ; suffered none to leave their stations,

or to omit their particular duty without express leave ; visited

their cells or dormitories every night ; attended them at table to

keep order and decorum at their meals
;
guided their conscience

;

directed their studies ; and observed their conversation : and for

this purpose held frequent chapters, wherein they took public

cognizance of all irregular practices ; aud imposed some lesser

penances ; but submitted all their proceedings to the abbat or

prelate, to whom they were accountable for their power, and for

the abuse of it. And in the larger houses, where the numbers
amounted to several decuries, the senior dean had a special pre-

eminence, and had sometimes the care of all the other devolved

upon him alone (/).

And the office of dean in several colleges in the universities,

seems to have arisen from the same foundation.

And the institution of cathedral deans seems evidently to be

owing to this practice. When in episcopal sees, the bishops

dispersed the body of their clergy by affixing them to parochial

cures
;
they reserved a college of priests or secular canons for

their counsel and assistance, and for the constant celebration of

divine offices in the mother or cathedral church, where the tenth

person had an inspecting and presiding power, till the senior or

principal dean swallowed up the office of all the inferior, and in

subordination to the bishop was head or governor of the whole
society (m). His office was, to have authority over all the

canons, presbyters, and vicars ; and to give possession to them
when instituted by the bishop ; to inspect their discharge of the

cure of souls ; to convene chapters and preside in them, there to

hear and determine proper causes ; and to visit all churches once

in three years within the limits of their jurisdiction. The men
of this dignity were called archipresbyters, because they had a

superintendence or primacy over all their college of canonical

priests.

Deans of the old foundation used to come in by election of the Dean, how
chapter upon the king's conge oVelire, with the royal assent, and aPPomted.

confirmation of the bishop, much in the same way as the bishops

themselves do : but the deans of the new foundation were
appointed by the king's letters patent

;
upon which they were

instituted by their respective bishops, and then installed upon
a mandate pursuant to such institution, and directed to the

chapters (n)

.

{I) Ken. Paroch. Ant. vol h\,

pp. 339, 340.

(m) Ibid. p. 340.

(n) Gibs. p. 173. See Beg. v. The
Chapter of Exeter, 12 A. & E. p. 512

;

but appointments are now made to

English deaneries under 3 & 4 Vict,

c. 113, s. 24, and to Welsh deaneries
under 6 & 7 Vict. c. 77 ; vide infra,

pp. 174, 185.
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Which former distinction between the old and new founda-

tions came in after the dissolution of monasteries, when King
Henry YIIL, having ejected the monks out of the cathedrals,

placed secular canons instead of them : those whom he thus regu-

lated are called the deans and chapters of the new foundation

;

such are Canterbury, Winchester, Worcester, Ely, Carlisle,

Durham, Rochester, and Norwich. And besides these, he erected

five cathedrals dc novo, and endowed them out of the estates of

dissolved monasteries, viz., Chester, Peterborough, Oxford, Glou-
cester, and Bristol : which were by him made episcopal sees, as

also Westminster, but the bishopric of this last place was altered

again, and the monastery finally turned into a collegiate church

by Queen Elizabeth (p ,

Deanery, how Deaneries being considered to some extent sinecures, that is,

far a sinecure. n0£ naving the cure of souls (<?), were exempted from the

operation of the now repealed statute 21 Hen. 8, c. 13, against

pluralities, by the proviso in sect. 31.

Therefore persons admitted to deaneries needed not, by 13 Eliz.

c. 12, to subscribe the Thirty-nine Articles before the ordinary

;

nor to read and declare their assent to the same, as persons

admitted to benefices with cure were required to do by the said

statute (r)

.

But otherwise, the same oaths, subscriptions, and declarations

are required to be taken and made by them, as by other persons

qualifying for ecclesiastical benefices.

Deanery a The title of dean is a title of dignity ; which belongs to this
dignity.

station as having ecclesiastical administration with jurisdiction or

power annexed, as the civilians defined a dignity in the case of

Boughton v. Goitsley (s), and more especially as coming within

all the three qualifications of a dignity as laid down by Lind-
wood.—"A dignity," he says, "is known, 1. From the adminis-

tration of ecclesiastical affairs with jurisdiction ; 2. From the

name and preference which he hath in the choir and chapter

;

3. From the custom of the place." By which rule, no stations

in the cathedral church, under the degree of a bishop, are digni-

ties strictly speaking, besides those of the dean and archdeacon

;

unless where jurisdiction is annexed to any of the rest, as in

some cases it is to prebends and others (t).

This title of dignity, as annexed to deaneries, may perhaps be
one reason of what the law books affirm, that if lands be given

by licence to a dean and chapter of such a place, or a lease be
made by them, or a writ be brought against the dean; such

grant, lease, and writ, shall be good, though the dean is men-
tioned only by his title of dignity, and not by his proper

name (u). But in pleadings he must show his proper name (#).

(p) Johns, p. 58. (0 Gibs. p. 173.

(q) God. p. 200 ; Wats. c. 2, p. 9 ;
(u) Gibs. p. 173 ; 1 Inst. p. 3 a.

vide infra, p. 130. (x) 1 Inst. p. 3 a; Dean and
(r) Gibs. pp. 808, 817. Chapter of Rochester v. Pierce, 1

(a) Cro. Eliz. p. 633. Camp. p. 466.
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If a dean take an obligation to him and his successors, it goes Bond given to

to his executors ; which holds true also as to a bishop, parson,
gÛ gS0̂

hlS

vicar, and the like (//) . A bond is a chattel, and regularly no
chattel can go in succession in a case of a sole corporation (s),

but may by custom, as in the case of the chamberlain of

London (a).

According to the old law, the bishop, dean, aud chapter (that Possessions of

is, prebendaries or canons), and all other persons belonging deaneries -

unto, or having any thing to do in any cathedral churches, at

the first, and in ancient times, held their possessions together in

gross ; but afterwards for the avoiding of confusion and for

better order, and for some other special causes known to the

king and state of this realm, the same were by them severed

and divided ; and part of the lands and possessions belonging to

the same church were assigned to the bishop and his successors

to hold by themselves, and other parts thereof were assigned

unto the dean and chapter to hold by themselves, of which
lands they have ever since continued severally seised in their

several capacities.

Concerning the possessions of deans and others of the new
foundation, it is enacted by 34 & 35 Hen. 8, c. 21, that "the
king's grant to the new foundation should be good ; notwith-

standing any misrecital of name, place, or date."

And by 35 Eliz. c. 3, reciting that divers doubts have arisen

touching the surrenders of religious houses, and the validity of

the erections of deans and chapters made by King Henry VIII.,

notwithstanding the aforesaid statute; it is enacted, that all

estates of religious houses surrendered to King Henry VIII.
shall be adjudged to have been lawfully in the possession of the

said king, notwithstanding any defect in the surrender ; and all

letters patent made by the said king, for the erection, founda-

tion, incorporation, or endowment of any dean and chapter,

shall be reputed, taken, and adjudged, to have been good,

perfect, and effectual in the law, for all things therein con-

tained, according to the true intent and meaning of the same,

any thing, matter, or cause, to the contrary thereof in any wise

notwithstanding.

Many years before this, in the eighth year of the queen, we
find a bill in the House of Lords (for the confirmation of late

erected deaneries and prebends) read a second time and com-
mitted; but it proceeded no further. Whereupon great dis-

turbance having been given to the deans and chapters of the
new foundation, under pretence that the possessions thereof

were passed by letters patent of concealment, they did this

year unanimously apply themselves to the lord treasurer,

Burleigh, for a confirmation of them by parliament : as appears
from a letter sent by them from the convocation house, bearing

y) God. p. 55, vide supra, p. 6o. (a) FulwoocVs case, 4 Co. p. 64.
z) 1 Inst. p. 46 b.

r. VOL. I. K
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date March 16, 1592, in which they beseech him, " that by his

honourable mediation and countenance, a remedy may at this

parliament (by confirmation of the said grants) be obtained."

This application produced the act of 35 Eliz. c. 3, in favour

of the new foundations
;
notwithstanding which, five years after,

divers persons, labouring a dissolution of the cathedral church

of Norwich, under the old pretence of concealments, brought

this matter to a solemn hearing ; and it was declared, that

if any imperfections were in the translation made by King
Henry VIII. from prior and convent to dean and chapter, this

act had made it clear and without question. To which Lord
Coke subjoins that all defects are remedied by this most excel-

lent act of parliament, the fatal plea to all concealment as to

those possessions : adding, that though the case under considera-

tion did only concern the church of Norwich, it would serve as

well for many other cathedral churches (b).

Dean to visit The dean ought to visit his chapter (c)

.

the chapter.
Q£ ancient time, the canons made their confessions to the

dean ; and Lindwood says, that the canons are under the dean
as to the cure of souls (//)

.

Power of dean The dean and chapter have been upholden by the temporal
and chapter COurt in removing for misconduct a schoolmaster whom they

cathedral had by their statutes the power to appoint. The case was as

schoolmaster, follows :

—

King Henry YIH. founded by charter the cathedral church

of Rochester, to consist of a dean and six prebendaries, and he
made certain statutes for their government. By statute 26, a

master was to be chosen by the dean and chapter, to teach

certain poor boys who, by the same statute, were to be in-

structed in the cathedral, and the master, if found negligent or

unfit, was to be removed. By statute 35, if any officer, of a

description including the master, committed a slight offence, he
was to be corrected at the discretion of the dean ; if a weighty
offence, he was to be expelled by those who gave him his

admission. By statute 38, the Bishop of Rochester, for the

time being, was appointed visitor, to see that the statutes and
ordinances were observed, and with full power to convene and
interrogate the dean, canons, minor canons, clerks and other

officers, on the articles contained in the statutes, and all other

things touching the welfare and honour of the cathedral church,

to punish ascertained offences according to their degree, and
reform them, and to do all things which might seem necessary

to the extirpating of vices and which pertained to the office of

visitor.

A schoolmaster, appointed under statute 26, published a
pamphlet on Cathedral Trusts, accusing the dean and chapter

of having misappropriated the cathedral revenues of Rochester

(b) Gibs. p. 184; Dean and Chapter (c) God. p. 55.

of Norivich's case, 3 Co. p. 76 b. (d) God. p. 55 ; Lind. p. 327.
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to their own benefit and the injury of poor persons entitled to

share in them, and imputing to the then bishop, formerly dean

of Worcester, that he had been guilty of similar misconduct as

dean, and had, as visitor, culpably, and with knowledge of the

facts, omitted to correct it in the dean and chapter of Eochester.

The dean and chapter removed the schoolmaster from his office

for this publication and the reflections upon the dean and chapter

and the bishop, therein contained, pronouncing him guilty of a

grave offence, and unfit to be continued in the office of school-

master. They, however, under counsel's advice, revoked the

dismissal, but immediately afterwards cited him to answer before

them for the same offence, and they afterwards dismissed him
again for the same publication.

A mandamus having issued at the instance of the school-

master, the dean and chapter made a return, and the school-

master pleaded several pleas. The facts appeared on the record

as above stated. The return alleged that the schoolmaster had
been removed, to wit, for lawful cause, and had not appealed to

the visitor. The schoolmaster pleaded that the bishop had an
interest in the cause of removal, which disqualified him from
acting as visitor ; and by another plea justified the publication,

and denied that he was lawfully dismissed. On demurrer to

the pleas, it was held,—
(1.) That the bishop (if not interested) was the proper visitor

in the case, for that statute 35 did not withdraw it from the

general authority given to the visitor by statute 38, and the

dean and chapter did not exercise a visitorial authority in

dismissing the master.

(2.) That the bishop had not such an interest as disqualified

him from acting as visitor.

(3.) That the prosecutor, therefore, should have appealed to

the visitor, and not proceeded by mandamus. And that,

assuming the dismissal to have been improper, the court was
not authorized to interfere on the alleged ground that the dean
and chapter were acting in excess of their jurisdiction (e).

Upon the same principles the dean and chapter have power Power to

to remove a chorister, subject to an appeal to the visitor.
remove

Thus a mandamus commanding the dean and chapter of a
cathedral to restore a chorister, alleged that the office was a
freehold in their gift, paid by salary out of their land revenues,
and conferring a right to vote on the election of members of

parliament, and that the chorister had been wrongfully amoved.
Eeturn, that, by ordinances of the founder, for the government
of the cathedral, it was provided that, if any of the officers of
the cathedral, including choristers, commit a small fault, he
may be punished by the dean, but that, " if his crime be of a
blacker dye (if it be judged equitable), he may be expelled by
whom he was admitted," and that the bishop of the diocese

(e) The Queen v. Dean of Rochester (1851), 17 Q. B. p. 1.

k2
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Dean may-
make a
deputy.

Sub-dean.

Braithwaite v
Hook.

should be the visitor of the cathedral, to take special care that

all its ordinances should be inviolably preserved, to punish and
correct all offences committed by officers of the cathedral, and
to do all things that are judged lawfully to appertain to the

office of visitor. And that the chorister had not appealed to

the bishop.

It was held, on demurrer to the return, that mandamus did

not lie, as the remedy for the wrongful amotion complained of

was by application to the visitor, who had sufficient and exclu-

sive jurisdiction, although the foundation was spiritual and not

eleemosynary, and the office was a freehold office, and that it

was not necessary to return the cause of amotion (/).
The dean may make a deputy or sub-dean, to exercise the

spiritual jurisdiction
;
yet such deputy cannot charge the posses-

sions of the church, so as to confirm leases, unless it be otherwise

provided by the local statutes (r/)

.

There is usually a sub-dean appointed from the canons.

But in the cathedral church of Chichester, from a very early

period, there has been an officer called the sub-dean, who is not

a member of the chapter, and is not inducted into a stall.

Except on very rare occasions, the sub-dean has been also vicar

of the parish in which the cathedral is locally situated. For
many centuries, and until the year 1852, the north transept of

the cathedral was used as a church by the parishioners of the

same parish, and the churchyard adjoining the cathedral as

their place of burial. No church-rate was ever levied upon the

parish for the repairs of the north transept, but the whole
expense of the maintenance of the north transept and the

churchyard was defrayed by the dean and chapter, and the

services regulated and controlled by them also. The inhabitants

of the precincts of the close maintained their own poor apart

from the parish, and held an annual vestry in the south transept

of the cathedral to lay a rate for that purpose ; and they were
not inhabitants of the parish, so as to be presented to the ordi-

nary if they did not receive the sacrament in the parish church
at Easter. The vicar and sub-dean kept the registers both of

the parish and of the precincts of the close. Before the year
1813 the names of the inhabitants of the parish and of the close

were entered promiscuously in the register books of baptisms,

marriages, and burials. After 1813 the marriages of inhabitants

of the parish and the close were still entered in the same book,

but the baptisms and burials were entered in separate books for

the parish and for the close. The vicar and sub-dean performed
all the ordinary ministerial duties for, and received the usual

fees from, the inhabitants of the parish and of the close, aud for

many years some of the inhabitants of the precincts of the close

paid Easter offerings to the vicar and sub-dean. The Court of

(/) The Queen v. The Dean and (g) God. p. 55; Wats. c. 44, p. 475
;

Chapter of Chester (1850), 15 Q. B. Evans y. Ascuith, Noy, p. 93; Palm,

p. 513. p. 460; Latch, pp. 237, 250.
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Arches held, that the right conceded to the parish by using the

north transept for divine service and the churchyard for burials

was only a limited privilege, and the incumbent of the parish

had only such rights, as vicar, as were incidental to the privileges

conceded, and were limited accordingly ; that such rights were
extinguished in 1852, when a new church was substituted for

the north transept, and in 1854 when the cathedral churchyard
was closed for burials by an order in council ; that the sub-

dean, as distinguished from the vicar, had separate rights and
duties, namely, the discharge of spiritual functions within the

close, and the ministerial fees arising from the duties so dis-

charged ; and that the appointment of sub-dean did not legally

incapacitate the dean, when he thought fit, from personally

discharging the spiritual duties in respect of the inhabitants of

the close.

In the same case it was said that if the foundation of the when cathe-

eathedral and the grant of the adjoining land date before dral close

the year 1189, and the institution of civil parishes, it will be cMaL*^
0 "

presumed that neither the site of the cathedral nor of the pre-

cincts are within the limits of any parish ; and that an office

held by a person called a sub-dean, in a cathedral, but indepen-
dently of the dean, and not subject to the cathedral authorities,

is an anomaly unknown to the law (h).

By 28 Hen. 8, c. 11, s. 1, the profits of a deanery during the Profits of a

vacation shall go to the successor towards the pavment of his ^
ea?eiT

« . - ° 1 ' during-
first-fruits.

_ ^
vacation.

By 26 Hen. 8. c. 3, s. 22, where the dean or other chief How the first-

governor of any cathedral or collegiate church, hath a certain fruits of tne

portion of the possessions alone limited to his office ; and every
th^reof^hall

prebendary, vicar, petty canon, and other minister spiritual hath be charged,

another portion alone and distinctly limited to his respective office

;

they shall be rated for their first-fruits separately and not jointly.

Every see or cathedral (as such) is exempt from archidiaconal Cathedral ex-

jurisdiction. Thus a bishop's see having been newly erected empted from

within the limits of a certain archdeaconry, it was represented S^j^J^
1

that the archdeacon had presumed to exercise his jurisdiction

over the bishop there consecrated and the church ; and Gre-
gory IX. decreed thereupon that this should no more be done,
but that the bishop should be exempt from the archidiaconal

jurisdiction, which decretal epistle became part of the body of

the canon law (/).

Cathedrals are also exempt from the law requiring a faculty (it) From I*w as

before an alteration is made in the fabric, utensils, or orna- *° faculties,

ments (/).

(h) Bra ith unite v. Hook (before (k) Tide infra, Part YL, Chap.
Dr. Lushington, Dean of Arches, II., sect. 6.

November, 1861), S Jur. N. S. (/) Bond v. Ph illpott*. L. E. 4

p. 1186, and Special Report. See Adni. & Eccl. p. 297; PhiUjpotts v.

p. 125, supra. Boyd, L. E. 6 P. C. p. 435.

(0 Gibs. p. 171; X. i. 33, 16.
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Cathedral, the
parish church
of the whole
diocese.

Synodals.

Bishop's
residence at

cathedral.

Dean and
chapter's re-

sidence there.

The cathedral church is the parish church of the whole diocese

(which diocese was therefore commonly called parochia in ancient

times, till the application of this name to the lesser "branches

into which it was divided made it for distinction's sake to be

called only by the name of diocese) : and it has been affirmed,

with great probability, that if one resort to the cathedral church

to hear divine service, it is a resorting to the parish church,

within the natural sense and meaning of the statute (m).

Upon which account it is ordained by a canon of Simon
Mepham, Archbishop of Canterbury, that in certain cases, they

who cannot be cited personally, nor in their dwelling-house,

may be cited in their parish church ; and if they have no
parish church, or that does not appear, then they shall be cited

in the cathedral (n) .

And by Canon 65 of 1603 : Excommunicates shall be de-

nounced every six months, as well in the parish church, as in

the cathedral church of the diocese.

In honour of the cathedral church, and in token of subjection

to it, as the bishop's see, every parochial minister within the

diocese paid to the bishop an annual pension, called anciently

cathedraticum. This acknowledgment is supposed to have taken

rise from the establishment of distinct parishes, with certain

revenues, and thereby the separating of those districts from the

immediate relation they had borne to the cathedral church. By
a canon of the council of Bracara, this pension is called honor

cathedrce episcopalis, and restrained (if it was not limited before)

to two shillings each church : which canon became afterwards

part of the canon law of the church, with this gloss upon the

words two shillings (viz., at most; for sometimes less is given)
;

and has been received in England, as in other churches, under
the name of synodaticum, or synodals, because formerly paid at

the bishop's synod at Easter (o). It seems, however, that in

cases where the estates of bishops have vested in the eccle-

siastical commissioners under 23 & 24 Yict. c. 124, synodals

having become payable to the commissioners have practically

been remitted in law.

Bishops shall be at their cathedrals, on some of the greater

feasts, and at least in some part of Lent (p) .

Bishops shall reside at their cathedral churches, and officiate

there on the chief festivals, on the Lord's days, and in Lent,

and in Advent (q)

.

By Canon 42 of 1603, "Every dean, master, or warden, or

chief governor of any cathedral or collegiate church, shall be
resident there fourscore and ten days, conjunctim or divisim, in

every year at the least, and then shall continue there in preach-

ing the word of God and keeping good hospitality
;
except he

m) Gibs. p. 171.

n) Gibs. p. 1003.

o) Gibs. p. 171.

(p) Lind. p. 130.

(q) Otho. Athon,
supra, p. 53.

p. 55 ; et vide
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shall be otherwise let with weighty and urgent causes to be

approved by the bishop of the diocese, or in any other lawful

sort dispensed with. And when he is resident, he with the rest

of the canons or prebendaries resident shall take special care

that the statutes and laudable customs of their church (not

being contrary to the wrork of God or prerogative royal), the

statutes of this realm being in force concerning ecclesiastical

order, and all other constitutions now set forth and confirmed

by his majesty's authority, and such as shall be lawfully enjoined

by the bishop of the diocese in his visitation according to the

statutes and customs of the same church or the ecclesiastical

laws of this realm, be diligently observed ; and that the petty

canons, vicars-choral, and other ministers of their church, be
urged to the study of the Holy Scriptures ; and every one of

them to have the New Testament not only in English, but also

in Latin "(r).

By Canon 44, " No prebendaries nor canons in cathedral or

collegiate churches having one or more benefices with cure

(and not being residentiaries in the same cathedral or collegiate

churches), shall, under colour of their said prebends, absent

themselves from their said benefices with cure above the space

of one month in the year, unless it be for some urgent cause,

and certain time to be allowed by the bishop of the diocese.

And such of the said canons and prebendaries, as by the ordin-

ances of the cathedral or collegiate churches do stand bound to

be resident in the same, shall so among themselves sort and
proportion the times of the year, concerning residency to be
kept in the said churches, as that some of them always shall be
personally resident there ; and that all those who be or shall be
residentiaries in any cathedral or collegiate church, shall, after

the days of their residency appointed by their local statutes or

customs expired, presently repair to their benefices, or some one
of them, or to some other charge where the law requireth their

presence, there to discharge their duties according to the laws
in that case provided. And the bishop of the diocese shall see

the same to be duly performed and put in execution."
By Canon 24, " In all cathedral and collegiate churches, the Administra-

Holy Communion shall be administered upon principal feast
Hoh-°Com-

days, sometimes by the bishop (if he be present), and sometimes mumon there,

by the dean, and sometimes by a canon or prebendary : the
principal minister using a decent cope, and being assisted wTith Vestments to

the gospeller and epistler agreeably according to the Advertise- be wom -

ments, published anno 7 Eliz. The said Communion to be
administered at such times, and with such limitation, as is

specified in the Book of Common Prayer. Provided that no
such limitation by any construction shall be allowed of, but
that all deans, wardens, masters, or heads of cathedral and
collegiate churches, prebendaries, canons, vicars, petty canons,

(r) See now 3 & 4 Yict. c. 113, s. 3, infra, sect. 3.
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singing men, and all others of the foundation, shall receive the

Communion four times yearly at the least."

By Canon 25, " In the time of Divine Service and prayers in

all cathedral and collegiate churches, when there is no Com-
munion, it shall he sufficient to wear surplices

;
saving that all

deans, masters, and heads of collegiate churches, canons, and
prebendaries, being graduates, shall daily, at the times both of

prayer and preaching, wear with their surplices such hoods as

are agreeable to their degrees."

The Advertisements published in the seventh year of Queen
Elizabeth, and referred to in Canon 24 aforegoing, are

as follows :
" Item, In the ministration of the Holy Com-

munion in cathedral and collegiate churches, the principal

minister shall use a cope, with gospeller and epistler agree-

ably ; and at all other prayers to be said at the Communion
table, to use no copes but surplices." " Item, That the dean
and prebendaries wear a surplice, with a silk hood, in the quire

;

and when they preach in the cathedral or collegiate church, to

wear a hood " (s).

By the rubric at the end of the first prayer book of Edward
the Sixth, it is ordered, that " in all cathedral churches and
colleges, the archdeacons, deans, provosts, masters, prebendaries,

and fellows, being graduates, may use in the quire, besides

their surplices, such hoods as pertain to their several degrees,

which they have taken in any university within this realm."

Preaching. By Canon 43, " The dean, master, warden, or chief governor,

prebendaries, and canons in every cathedral and collegiate

church, shall not only preach there in their own persons, so

often as they are bound by law, statute, ordinance, or custom

;

but shall likewise preach in other churches of the same diocese

where they are resident, and especially in those places whence
they or their church receive any yearly rents or profits ; and in

case they themselves be sick, or lawfully absent, they shall sub-

stitute such licensed preachers to supply their turns, as by the

bishop of the diocese shall be thought meet to preach in cathe-

dral churches. And if any otherwise neglect or omit to supply

his course, the offender shall be punished by the bishop, or by
him or them to whom the jurisdiction of that church appertains,

according to the quality of the offence."

And by Canon 51, " The deans, presidents, and residentiaries

of any cathedral or collegiate church, shall suffer no stranger

to preach unto the people in their churches, except they be

allowed by the archbishop of the province, or by the bishop of

the same diocese, or by either of the universities. And if any
in his sermon shall publish any doctrine either strange, or

disagreeing from the Word of God, or from any of the Articles

of Eeligion agreed upon in the Convocation House anno 1562,

(«) See Hebbert v. Purchas, L. R. 2 P. D. at p. 316 ; in which it was
3 P. C. at p. 649; Ilidsdale v. Clifton, said that these Advertisements con-
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or from the Book of Common Prayer ; the clean or the residents

shall by their letters, snbscribed with some of their hands that

heard him, so soon as may be, give notice of the same to the

bishop of the diocese, that he may determine the matter, and
take such order therein as he shall think convenient."

By 14 Car. 2, c. 4, s. 16, A lecturer being chosen in a cathe-

dral or collegiate church, need not to read the Common Prayer,

as other persons admitted to ecclesiastical offices ; but it shall

be sufficient openly to declare his assent and cod sent to all

things therein contained.

Concerning the cathedral churches of the new foundation, it Cathedrals of

was enacted by 31 Hen. 8, c. 9, that the king should have power
to declare and nominate by letters patent or other writing

under the great seal, such number of bishops, such number of

cities (sees for bishops), cathedral churches, and dioceses, by
metes and bounds, as shall appertain ; and (out of the revenues

of the dissolved monasteries) to endow them, with such posses-

sions, after such manner and condition, as he shall think neces-

sary and convenient.

And it appears by a scheme for new cathedrals and bishoprics,

under the hand of King Henry VIII. , that his design was, to

erect many more (pursuant to the powers given by this act)

than were erected (#).

A chapter of a cathedral church consists of persons ecclesi- Chapter,

astical, canons and prebendaries, whereof the dean is chief, all
what -

subordinate to the bishop, to whom they are as assistants in

matters relating to the church, for the better ordering and dis-

posing the things thereof, and for confirmation of such leases of

the temporalities and offices relating to the bishopric as the

bishop from time to time shall happen to make (y).

Of these chapters, some are ancient, some new ; the new are

those which are founded or translated by King Henry VIII.
in the places of abbots and convents, or priors and convents,

which were chapters whilst they stood, and these are new
chapters to old bishoprics ; or they are those which are annexed
unto the new bishoprics founded by King Henry VIII., and
are therefore new chapters to new bishoprics (s)

.

There are now those which are newer still, being constituted

for the new bishoprics erected in the reign of Queen Victoria.

The chapter in a collegiate church is more properly called a
college, where, as at Westminster or Windsor, there is no
episcopal see (a).

There may be a chapter without any dean, as was the chapter Chapter with-

of the collegiate church of Southwell ; and grants by or to out a de-

tained the law as to the vestments to p. 52G.
be worn in cathedral and collegiate (y) God. p. 58 ; 2 Roll. p. 451

;

churches. Et vide infra, Part ill., Bunb. p. 209. Vide supra, p. 123.
Chap. XL, sect. 5. (z) 1 Inst. p. 95 a

;
Dyer, p. 273 b.

(*) Burnet, Hist. Reform, vol. i. (a) Wood, b. i. c. 3.
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such a chapter are as effectual as other grants by dean and
chapter (b)

.

In the cathedral churches of St. David's and Llandaff there

never was till recent statutes any dean, but the bishop in either

was head of the chapter ; and at the former, the chantor, at the

latter, the archdeacon presided, in the absence of the bishop or

vacancy of the see (c) .

One bishop may possibly have two chapters, and that by
union or consolidation ; and it seems that if a bishop has two
chapters, both must confirm his leases (d )

.

A charter of itself is not capable to take by purchase or gift,

without the dean, who is the head of it. This was agreed in

Eire's ease (e) ; but whereas in the lease there mentioned (made
by the Archbishop of York) of a field in Battersea, one article

was, that during the vacancy of the archbishopric, the rent

should be paid to the chapter of York, as in their own proper

right
;
upon a question raised, whether a chapter could receive

the rent, it was agreed that they could, because they are persons

of which the law takes notice, and to whom therefore such pay-
ment might be made ; and though it should appear afterwards

that they could not receive it in their own proper right, that

defect would not hinder the payment (/).
The books do generally confound the two words prebend and

prebendary, whereas the former signifies the office, or the

stipend annexed to that office, and the latter signifies the officer,

or person who executes the office and enjoys such stipend.

Lord Coke says, a prebendary was so called a prcebendo, from
the assistance he affords to the bishop, whereas he had his name,
on the contrary, from the assistance which the church affords

him, in meat, drink, and other necessaries (g).

A prebend is an endowment in land or pension in money
given to a cathedral or conventual church in prcebendam, that is,

for a maintenance of a secular priest or regular canon, who was
a prebendary, as supported by the said prebend (h).

A canonry also is a name of office, and a canon is the officer in

like manner as a prebendary, and a prebend is the maintenance
or stipend both of the one and of the other (/).

Prebendaries are distinguished into those which are called

simple and dignitary. A simple prebendary is such who has no
cure, and who has no more but his revenue for his support ; and
a dignitary prebendary has always a jurisdiction annexed, and
for this reason he is called a dignitary, and his jurisdiction is

gained by prescription (k). A prebendary has two capacities,

(b) Wats. c. 38, p. 377 ; 1 Mod.
p. 204 ; 2 Eoll. p. 453.

(c) Johns, p. 60.

(d) God. p. 58 ;
Dyer, p. 282 b.

(e) Mo. p. 51 ;
Lyn v. Wyn, Bridg.

(Sir 0.) p. 148.

(/) Gibs. p. 174; Mo. p. 51.

g) Gibs. p. 172 ; 3 Co. p. 75 b.

h) Ken. Paroch. Ant. Glossary,

(t) Gibs. p. 172 ;
Dyer, p. 294.

(k) Nels. p. 468.
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sole and aggregate : for lie is a member of a corporation aggre-

gate, and has a sole capacity in respect of his fellowship (/). .

Of common right the bishop is patron of all the prebends, Prebendary,

because the possessions were derived from him (m). how ap-

And in such case he prefers to them by collation, which is the Pomted -

same thing with institution, saving that no presentation is made
;

but if a prebend be in the gift of a layman, the patron presents

to the bishop, who institutes in like manner as to another

benefice (n) ; and then the dean and chapter do induct them,
that is, after some ceremonies, place them in a stall in the

cathedral church to which they belong, whereby they are said to

have a place in the choir (o).

In the case of Clarke v. Bishop of Sarum, a mandamus was
granted to admit the plaintiff to a canonry or prebend of Sarum,
and to institute, induct and invest him therein, though it wras

strongly opposed on the rule to show cause, as turning the

common law remedy by quarc impedit into another channel.

The writ was ordered, but never issued, the parties agreeing to

refer the dispute (p).

Prebends are some of them donative. At Westminster, the

king collates by patent, and, by virtue thereof, the prebendary
takes possession without institution or induction (q).

No person may hold more than one prebend in the same church, None to have

and this is agreeable to the rule of the ancient canon lawr (r).
*wo Prebend

f
c> '2 1 i i p i , . i , .

7
. , in one church.

bo it a prebendary accepts ot a deanery, his prebend is void

by cession ; so if he is made a bishop, the king presents to his

prebend (*).

But the acceptance of a deanery must be understood to be in

the same church ; therefore in 11 Edw. 3, the bishop of Durham
having presented a clerk to a prebend of the church of St.

Andrew, and afterwards the same person being presented to a
deanery in that church, it was held that the king should recover
the presentation to this prebend, because one and the same
person cannot possess two prebends in one and the same
church (t)

; but then it must be understood of a prebendary
who is a complete member of the chapter, that is, one who has
a place in the choir, and a vote in the chapter ; for an arch-
deacon may be either a dean or prebendary of that church
where he is archdeacon, because as such he has no vote in the
chapter (u).

{I) Ayl. Oxford, vol. ii. p. 23. an election when a vacancy has
Serjeant Hill's MSS. notes. occurred : Bp. of Chichester v. Har-

(m) God. p. 52 ; 3 Co. p. 75 b
;

card, 1 T. E. p. 652 ; 1 Wils. p. 20(5.

Bac. Ab. vol. 4, p. 743.
(7 ) Johns, p. 60; Wats. c. 15,

(») Sale v. Bishop of Coventry, 1 p. 170.
Anders, p. 241. M Gibs. p. 174; Clem. hi. 2, 6;

(o) Wats. c. 15, 169. X. hi. 8, 9.

[2>) 2 Stra. p. 1082. This case (s) Nels. p. 469.
has been denied to be law : Poivel (t) Dyer, p. 273 a.
v. Milbank, 1 T. E. 401. But a \u) Nels. p. 469.
mandamus will be granted to compel
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Formerly, a layman (Dr. Watson says) might have taken a
title to a prehend (a?) ; hut now hy the Act of Uniformity,
14 Car. 2, c. 4, no person is capable of being admitted to any
ecclesiastical promotion, who is not in priest's orders (y).

The Regius Professor of Civil Law, at Oxford, formerly had
the prehend of Shipton, in the cathedral of Salisbury. He was
also lay rector of Shipton (z).

The possessions of the dean and chapter are for the most part

divided ; the dean having one part alone in right of his deanery,

and each particular prebendary a certain part in right of their

prebends ; the residue the dean and chapter have alike ; and
each of them is to this purpose incorporate by himself (a).

For a prebendary, who has a distinct estate, and has also a

vote in the chapter, is a corporation sole in respect of the one,

and at the same time is a member of a corporation aggregate in

respect of the other (b) .

But no canon has a separate freehold in the corporate lands

of the dean and chapter f c) .

If the cathedral church be in one county, and the corps (body,

or estate) of the prebend be in another county ; a writ of quare

impedit shall be brought in the county of the cathedral, where
the office, or the foundation of the right to the corps, is, and not

in that where the corps lies (d) .

By 38 Geo. 3, c. 5, s. 102, now repealed, provision was made
for some relief to residentiary canons in cathedrals in respect of

land tax.

It does not appear that canons or prebendaries have cure of

souls in any respect
;
they are indeed for the most part insti-

tuted, but not to the cure of souls (e).

So that a prebend and a parochial benefice are not incom-
patible ; but both might under the old law be holden together,

without any dispensation. And a prebend was excejjted from
the operation of the now repealed statute 21 Hen. 8, c. 13,

against pluralities, by the proviso of sect. 31 (/).
And for the same reason, he who takes a title to a prebend,

was not thereby obliged by 13 Eliz. c. 12, to subscribe or read

the Thirty-nine Articles ; but otherwise, he must take the same
oaths, and make and subscribe the same declarations, as other

persons qualifying for ecclesiastical offices.

In Ghrenfell v. The Dean, fyc. of Windsor (g), a canon of

Windsor had granted the canonry and the profits, &c, to the

plaintiffs, to secure a sum of money. So far as it appeared on

(x) So ruled in Bland v. Maddox,
Cro. Eliz. p. 79.

(y) Wats. c. 14, p. 141.

(z) The first Dr. Phillimore was
the last layman who held these

offices.

(«) God. p. 52 ; F. N. B. p. 195.

(b) Johns, p. 67.

(c) Harris v. Phillips, 1 Q. B.
1891, p. 267.

(d) Gibs. p. 174; Dyer, p. 194 a.

fe) Johns, p. 86.

(/) Johns, p. 91. Tide infra,

Part IV., Chap. IV., sect. 6, for

the present law as to pluralities.

{g) 2 Beav. p. 544.
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an interlocutory application, the estates were vested in the

corporation, and the canon was entitled to an aliquot share of

the profits. There was no cure of souls, and the only duties

were residence within the castle, and attendance in the chapel

twenty-one days a-year. It was holden, upon this state of

circumstances, that the security was valid, and a receiver of the

profits was appointed. It was said not to fall under the principles

of public policy, on which the income of a benefice, pay, pensions,

&c, are holden inalienable.

Dr. Godolphin says, that after the death of a prebendary, the Profits of a

dean and chapter shall have the profits (h).
grebend

But by the statute of 28 Hen. 8, c. 11, the profits of a pre- vacation,

bend, during the vacation, shall go to the successor, towards the

payment of his first-fruits.

In order to reconcile which, perhaps, the distinction may be

this : that the issues of those possessions which he has in common
with the rest of the chapter, shall after his death be divided

among the surviving members of the chapter ; but the profits

of those possessions which he has in his separate capacity, as

a sole corporation of himself, shall be and enure to his suc-

cessor (t).

And so it was decided that no part of the revenue of the

cathedral church of Canterbury is allowed to any prebend in

particular, except the annual stipend of 17/. 6s. 8d. ; which by
the 16th chapter of the statutes is to be paid to every preben-

dary pro corporc prcsbendcB suce. The residue of the revenue is

the joint property of the dean and chapter, as being an aggre-

gate body ; and no member has a right to any part thereof

before it is divided into shares (/»•).

A prebendary leaving a house by death or cession out of re- Dilapidations

pair, he or his executors shall be liable to a suit of dilapidations, °f PreDendal

though it was not annexed to the prebendal stall. This was
declared in the Court of King's Bench, in the case of Dr.

Sands against the executors of his predecessor, residentiary pre-

bendary in the cathedral of Wells, where the bishop appoints to

each prebendary what house he thinks fit. For although the

house is not parcel of any particular prebend, it must be assigned

to some particular prebend, and when it is so assigned it is part

of the prebend, and shall be liable to a suit for dilapidations.

Wherefore in that case the court refused to grant a prohi-

bition^).

In a case from the cathedral of Ely, it was decided that an
action on the case for dilapidations of a prebendal house, may be
maintained at common law by a succeeding prebendary against
his predecessor who had resigned. But as it appeared by the

th) God. p. 52. (k) Young v. Lynch, Sayer, p. 86.
(t) See Rennell v. Bp. of Lincoln, See Rex v. Episcopum Dunelmensem,

7 B. & 0. p. 113; Mirehouse v. 1 Burr. p. 567.
Rennell, 8 Bing. p. 490. (?) Gibs. p. 174 ; Dr. Sand's case,

Skin. p. 121.
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statute that the receiver of the chapter ought to require the

prebendaries to repair their houses, furnishing the necessary

materials from the funds of the church, and he had neglected to

do this, the plaintiff recovered from his predecessor only the

expense of workmanship, the court being of opinion that the

materials ought to be furnished him by the church (m).

Deans and canons are not included in the Ecclesiastical Dilapi-

dations Act, 1871 (34 & 35 Yict. c. 43).

The law as to residence houses of deans and canons is given

below in sect. 3 of this Chapter, and in Part V., Chapter II.,

sect. 3.

Further provisions as to their estates and emoluments, and as

to those of the minor cathedral officers and corporations, will be
found in the chapter on " Dilapidations," Part V., Chap. Y.

;

that on letting and alienation, Chap. VI. ; and that on the

ecclesiastical commissioners, Part IX., Chap. III.

The Municipal Corporations Act, 1882 (45 & 46 Vict. c. 50),

s. 253, especially saves and preserves any jurisdiction exercised

over the precinct or close of any cathedral which may still be

exercised concurrently with that of the borough justices.

By degrees the dependence of the dean and chapter on the

bishop, and their relation to him, grew less and less ; till at last

the bishop has little more left to him than the power of visiting

them, and that very much limited (n).

Nevertheless, the dean and chapter may not alter the ancient

and approved usages of their church, without consent of the

bishop ; and if they do, such innovations are declared void by
the canon law (o) .

A statute made by a dean and chapter to bind their successors,

and not themselves, is void, and so declared by the canon law

;

forasmuch as it is not equitable that a man should lay that

burden upon another, which he will not bear himself (p) .

It seems that at the common law, by the gift or grant of

lands to the dean and chapter, as a corporation aggregate, the

inheritance or fee simple may pass to them without the word
successors

;
because, in construction of law, such body politic is

said never to die (q) .

The extent to which deans and chapters are guardians of the

spiritualities, has been treated of in the chapter on bishops (r)

.

Under the old law Dr. Watson said, if a corporation do present

their head, as if the dean and chapter do present the dean to a

benefice, it is void ; but if they present one of their prebendaries

it is good («).

(m) Radcliff v. B'Oyley, 2 T. E.

p. 630. As to a vicar-choral, vide

infra, p. 143.

(n) Johns, p. 59; Roll. Abr. p.

229; Bex v. Episcopum Dunelmen-
8em> 1 Burr. p. 567.

(o) Gibs. p. 174.

( p) Oarnett v. Gordon, 1 M. & S.

p. 205.

(q) God. p. 58.

(r) Vide supra, pp. 62, 63.

(s) Wats. c. 20, p. 222 ; 1 Kyd on
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The surrender of the lands and possessions of a dean and Why the sub-

chapter does not dissolve the corporation. This was declared in [andsdo^nS
the case of the dean and chapter of Norwich, who having con- dissolve the

veyed their lands to King Edward VI., and being incorporated corporation,

anew, and their lands regranted, made a lease by their old

name ; and it was adjudged to be a good lease, because notwith-

standing the said conveyance of the lands, the old corporation of

King Henry VIII. remained. The reason of which was, that

the two principal ends, for which deans and chapters were insti-

tuted (the first to advise the bishop in spiritualities, the second

to restrain him in temporalities), might well be answered by
them, though they had no temporal possessions (t).

So, if the corps of a prebend is a manor, and no more, if the

manor is recovered from him by title paramount, notwithstand-

ing such recovery, the person remains a prebendary of the

church, because he has a stall in the choir and a voice in the

chapter (u).

Among the minor officers of every cathedral there are persons Vicars-choral,

whose duty it is to assist in the services of the cathedral, who are

generally divided into the two classes of petty or minor canons,

in the Cathedrals of the New, and vicars-choral or priest-vicars

in the Cathedrals of the Old, Foundation.

By Canon 42 of 160 3, as already stated, every dean of a cathe-

dral or collegiate church shall take special care that " the petty

canons, vicars- choral, and other ministers of their church be urged
to the study of the Holy Scriptures ; and every one of them to

have the New Testament not only in English but also in Latin."

And by Canon 24, " vicars, petty canons, singing-men, and all

others of the foundation shall receive the Communion four times

yearly at the least."

Their offices are by sect. 124 of 1 & 2 Vict. c. 106, included

within the meaning of " cathedral preferment," and are further

referred to in the second section of this chapter.

With respect to vicars-choral, the Common Pleas have Dilapidations

decided that a vicar-choral of the cathedral church of Wells is ^^i
8,18 "

a corporation sole, and that his personal representative is liable

to an action at the suit of his successor in the vicarage, for dilapi-

dations of the house held by him as such vicar-choral. And,
even if he were not strictly a corporation sole, semble, per Erie,

C. J., that he still has such a sole estate in such house as to

create the liability (x) .

The same tribunal has decided that a vicar-choral of St. Paul's As to emolu-

Cathedral is not entitled during his year of probation to share in ^^choral
a fine paid on the renewal of a lease by the dean and chapter
and vicars-choral, of an estate which is one of the sources of

Corporations, p. 180. Hechar's case, p. 73 ; vide supra, p. 123.
Brooke, Abr. Corporations. Vide (u) 3 Co. p. 75.

infra, Chap. XI., sect. 4. (x) Gleaves v.Par/itt, 7 C. B. N. S.

(<) Gibs. pp. 173, 174; Bean and p. 838.
Chapter of Norwich's case, 3 Co.



144 ORDERS AND OFFICES OF THE CHURCH.

Deans and
chapters of

the new
foundation.

Their local

statutes.

Periods to he
considered.

31 Hen. 8,

c. 9.

Power of

foundation
given to the
king.

the emoluments enjoyed by such vicars-choral. Had he been
entitled, money had and received would, it seems, have been the

proper form of action to recover it, either against all the other

vicars-choral, or against the pittansary, the person intrusted

with the collection and distribution of the funds (//)

.

There have been at various periods many disputes concerning

the deans and chapters of the new foundation, which do not

appear as yet to have received a fall and final determination,

particularly with regard to the validity of their local statutes
;

and then (supposing their validity) with regard also to the con-

struction of those statutes themselves in divers instances.

These periods must be considered from the first erection of

the said deaneries and chapters, in pursuance of the act of the 31

Hen. 8 ; from the first year of Queen Mary to the first year of

Queen Elizabeth ; from the first year of Queen Elizabeth to the

sixth year of Queen Anne; and from the sixth year of Queen
Anne to the present time.

(1.) By 31 Hen. 8, c. 9, the power of foundation and erection

was given to the king as follows :
" His highness shall have full

power ... to declare and nominate, by his letters patent or

other writings to be made under his great seal, such number of

bishops, such number of cities, sees for bishops, cathedral

churches and dioceses, by metes and bounds, for the exercise

and ministration of their episcopal offices and administration,

as shall appertain ; and to endow them with such possessions,

after such manner, form and condition, as to him shall be

thought necessary and convenient ; and also shall have power
.... to make and devise translations, ordinances, rules and
statutes, concerning them all and every of them, and further to

do all and every other thing . . . which he shall think requisite

for the good perfection and accomplishment of his said most
godly and gracious purposes touching the premises, or any other

charitable or godly deeds to be devised by him concerning the

same ; and that all and singular such translations, nominations

of bishops, cities, sees, and limitations of dioceses for bishops,

erections, establishments, foundations, ordinances, statutes, rules,

and all other things which shall be devised, comprised, and ex-

pressed by his Grace's sundry and several letters patent, or other

writings under his great seal, touching and concerning the

premises, or any of them, or any circumstances or dependencies

thereof, necessary and requisite for the perfection of the premises,

or any of them, or any circumstances or dependencies thereto

necessary and requisite for the perfection of the premises or

any of them, shall be of as good . . . effect to all intents and
purposes, as if such things that shall be so desired, expressed,

and mentioned in his letters patent or other writings under his

great seal had been done, made and had by authority of parlia-

ment."

(y) Shoubridge v. Clarl; 12 C. B. p. 335.
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In pursuance of this power, the king did erect the several

sees, deaneries and churches before mentioned ; and in the

charters of their foundation, with respect to the matters before

us, did ordain as follows :
" Rex omnibus ad quos, &o. salutem.

Cum nuper cenobium quoddam seu domus regularium canoni-

corum, quod, dum extitit, prioratus, seu domus canonicorum

regularium beata> Mariae virginis Carliolensis vulgo vocabatur,

atque omnia et singula ejus maneria, dominia, messuagia, terras,

tenementa, hoereditainenta, dotationes et possessiones certis de

causis specialibus et urgentibus per Lancelotum ipsius nuper
cenobii sive domus canonicorum regularium priorem et ejusdem
loci conventum, nobis et haeredibus nostris imperpetuum jam
data fuerunt et concessa, prout per ipsorum prioris et conventus

cartam sigillo suo communi sive conventus sigillatam, et in

cancellaria nostra irrotulatum manifeste liquet : Nos
quandam ecclesiam cathedralem, de uno decano presbytero, et

quatuor presbyteris pra3bendariis ibidem, omnipotenti Deo
omnino et in perpetuum servituris creari, erigi, fimdari et

stabiliri decrevimus ; et eandem ecclesiam cathedralem, de uno
decano presbytero, et quatuor prebendariis presbyteris, cum aliis

ministris ad divinum cultum necessariis, tenore prsesentium,

realiter et ad plenum creamus, erigimus, &o. Yolumus
etiam et ordinamus, quod praedicti decanus et quatuor prebendarii,

se gerent, exhibebunt, et occupabunt, juxta et secundum ordina-

tiones, regulas, et statuta eis per nos in quadam Indentura, in

posterum fienda, specificanda, et declaranda.—Et quod praefati

decanus et prebendarii ecclesiao cathedralis praedictaa et suc-

cessores sui sint, et in perpetuum erunt, capitulum episcopatus

Carliolensis, sitque idem capitulum Roberto nunc Carliolensi

episcopo, et successoribus suis episcopis Carliolensibus perpetuis

futuris temporibus annexum, incorporatum, et unitum
Yolumus etiam, et per praesentes concedimus, praefato decano et

capitulo dictse ecclesiam cathedralis sanctaa et individuae Trinitatis

Carliolensis, et successoribus suis, quod decanus ecclesiaa cathe-

dralis illius pro tempore existens, omnes et singulos ejusdem
ecclesice cathedralis inferiores officiaros et ministros, ac alias

praedictae ecclesiae cathedralis sanctaa et individuaa Trinitatis

Carliolensis quascunque personas, prout casus seu causa exiget,

faciet, constituet, admittet, et acceptabit, de tempore in tempus
in perpetuum ; et eos et eorum quemlibet sic admissos, vel

admissum, ob causam legitimam corrigere, deponere, et etiam
ab eadem ecclesia cathedrali amovere et expellere possit et

valeat. Salvis nobis, haeredibus et successoribus nostris, titulo,

jure, et auctoritate, decanum, prebendarios, et omnes pauperes,
ex liberalitate nostra ibidem viventes, de tempore in tempus
nominandi, assignandi et pra)ficiendi, qualitercunque et quoties-

cuuque ecclesia cathedralis pra)dicta decano, prebendariis vel

pauperibus praodictis, vel eorum aliquo, per mortem vel aliter

vacare oontigerit. Teste rege, &c."
All the other foundation charters are of the like form ; but

p. VOL. i. l
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During the
reign of

Henry VIII.

During the
reign of

Queen Mary.

that of Carlisle in particular is here recited, because upon this

charter did arise the contests which occasioned the act of 6 Ann.
c. 75 (hereafter following) to be made.

In the meantime, what is to be observed at present is, that

by the above recited act of 31 Hen. 8, c. 9, the ordinances, rules

and statutes to be given by the king to the new foundations,

were to be under the great seal; and by the above recited

charter of foundation they were also to be specified in a certain

indenture by the king then after to be made.
Now the king did, by his commissioners appointed for that

purpose, institute ordinances, rules, and statutes for the said new
foundations ; which were delivered to them signed by the said

commissioners, but not under the great seal, nor indented. And
it is recited in the commission afterwards issued by King Philip

and Queen Mary for revising the said statutes (s), that they
were only given to the several churches by way of trial or proba-

tion, as being intended afterwards to be perfected and delivered

in form under the great seal, and indented, if the same had not

been prevented by the king's death.

And there seems to be some foundation for this surmise ; for

the statutes do not conclude in the usual form of letters patent

under the great seal, but end with the subscription of the com-
missioners ; and in fact some of the statutes were not given

until a little before the king's death : as particularly the statutes

of the church of Carlisle, which bear date the sixth day of June,
in the thirty-seventh year of his reign, when the king was very
infirm, and he died in the January following.

(2.) But whatever might be the cause, upon this foundation

only did these statutes subsist at the end of the reign of King
Henry VIII., and during the reign of King Edward VI.

In the beginning of the next reign, by the act of 1 Mar.
sess. 3, c. 9, the act 31 Hen. 8, c. 9 is recited, and it is

further recited that the king " granted unto the several cor-

porations and bodies corporate of every of the said churches,

that they should be ruled and governed for ever according to

certain ordinances, rules and statutes, to be specified in certain

indentures then after to be made by his highness, and to be

delivered and declared to every of the bodies corporate of the

said several churches, as by the several erections and foundations

of the said churches more plainly it doth and may appear

:

since which said erections and foundations, the said late king
did cause to be delivered to every of the said churches so as

aforesaid erected and incorporated by certain commissioners by
his highness appointed, divers and sundry statutes and ordin-

ances, made and declared by the same commissioners, for the

order, rule and governance of the said several churches, and of

the deans, prebendaries and ministers of the same ; which said

statutes and ordinances were made by the said commissioners,

(z) Vide infra, p. 147.
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and delivered to every of the said corporations of the said

several churches in writing, hut not indented according to the

form of the said foundations and erections
;
by reason whereof,

the said churches, and the several deans, prebendaries, and
ministers of the same, have no statutes or ordinances of any
force or authority, whereby they shall be ruled and governed

:

And forasmuch as the authority of making the said statutes,

ordinances and orders was reserved only to the said king, and
no mention made of any like authority to be reserved unto his

heirs and successors, the same orders and statutes cannot now
be made and provided without authority of parliament." It is

therefore enacted, that the queen shall, during her natural life,

"have full power and authority to make and prescribe to every

of the said churches, and the deans, prebendaries, and ministers

of the same, and to their successors, such statutes, ordinances,

and orders, for the governance, rule, and order of every of the

same churches, deans, prebendaries, and ministers of the same,

and of the lands, manors, tenements, and possessions of every of

the same churches, as shall seem good to her highness, the same
statutes and ordinances to be made by her highness in writing,

sealed with the great seal of England, and to be delivered to

the deans, prebendaries and ministers of every of the said

churches for the time being." And it is also enacted that she
" shall during her natural life have power by writing sealed

with the great seal of England, to alter, transpose, change,

augment or diminish the said orders, statutes and ordinances of

every of the said churches, as occasion shall serve and as to her
shall seem good ; and also shall have power to establish statutes,

ordinances and foundations, for the good order and government
of such grammar schools as have been erected, founded or

established by King Henry VIII., or King Edward VI."
In pursuance of this act, King Philip and Queen Mary issued

their commission to the effect following :
" Philippus et Maria,

reverendis in Christi patribus, &c. salutem. Cum illustrissimus

princeps et pater noster Henricus octavus collegium sive ecclesiam

cathedralem Christi et beatse Mariae virginis Dunelmensis erexit

et instituit, ac eandem ad ministrorum ejus sustentationem
prcediis aliisque proventibus munifice dotavit ; nec potuit, ex
hac vita discedens, eandem legibus ac statutis convenientibus
magnoque sigillo suo Anglise signatis, firmiter stabilire : Idcirco

nos et institutione ac voluntate patris nostri, et decreto senatus
nostri (quern parliamentum vocamus) authoritatem habentes
imperfecta absolvendi ; et operi ab eodem inchoato fastigium
imponendi, vobis potestatem facimus statuta ad eandem eccle-

siam cathedralem Dunelmensem preclare regendam, et ministris

ejusdem pro tempore experienda et exercenda ante aliquot

annos patris nostri nomine tradita, pervidendi, examinandi,
mutandi, et pro arbitrio corrigendi, approbandi, plura si opus
fuerit addendi, et (si quid ambigui aut obscuri in eisdem inve-
niatur) explanandi atque expediendi, et tandem, in earn formam

l2
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redigendi, quae ad illius ecclesiae cathedralis Dunelmensis minis-

trorumque ejus rectam et quietam moderationem, et ad virtutis

et pietatis assiduuiu exercitium, vestrae prudentiee maxime
necessaria videbitur."

By virtue of which commission, the present statutes of the

church of Durham were drawn up and signed; after which
Philip and Mary annexed to them this form of confirmation

:

" Statuta praadicta in hoc voluniine contenta, nostra facimus

;

eisque robur et authoritatem nostram, quam ex decreto parlia-

ment anno primo regni nostri edito habemus, impertimur ; et

magni sigilli nostri appensione confirmamus ; ac pro veris et

indubitatis ecclesise cathedralis Christi et Marise virginis Dunel-
mensis statutis haberi volumus, &c." Which statutes are the

same with the former statutes of King Henry YIIL, save only

that the oath of the king's supremacy is left out ; so that what
the queen intended seems only to have been, to undo what had
been done against the papal supremacy.

In the act 1 Mar., sess. 3, c. 9, it is only recited, that King
Henry the Eighth's statutes were not indented, but in this com-
mission it is also specified that they were not under the great

seal.

The very act of 31 Hen. 8, c. 9, which is the foundation of

the whole, was afterwards repealed, by 1 & 2 Phil. & Mar. c. 8,

s. 18, only with a proviso at sect. 26, that the foundations never-

theless should continue. It does not appear that the Queen
gave statutes to any but the church of Durham aforesaid. In
the last year of her reign we find this direction given by Cardinal

Pole, Archbishop, at the opening of the convocation, " Deinde
voluit reverendissimus statuta ecclesiarum noviter erectarum aut

mutatarum a regularibus ad seculares, expendi per episcopos

Lincolniensem, Cicestriensem, &c. et quae consideranda sunt,

referri reverendissimo quam primum commode poterunt." But
the queen died, and nothing further was done.

During the (3.) Upon Queen Elizabeth's accession, the like power was

El£abetb
Ueen

£iven to her durinS her natural life, by 1 Eliz. c. 22 (which act

was not printed until the year 1707, when the disputes happened
that caused the act of 6 Anne, c. 75, to be made). By which
act of 1 Eliz. c. 22, it is enacted, that the Queen, during her life,

" shall have full power and authority to make and prescribe to

every of the said churches, incorporations, and schools, and to all

and every the officers, ministers, and scholars, in them or any of

them, and to their successors for ever, such statutes, ordinances,

and orders, as well for the good use and government of them-
selves, being officers, ministers or scholars, and for the order of

their service, ministry, functions and duties ; as also for their

houses, lands, tenements, revenues, and hereditaments, with the

appurtenances, that her Majesty shall and may at her pleasure,

and to alter or change, augment or diminish the same from time

to time, as to her shall seem expedient." And the said churches,

incorporations, and schools, and every person therein, for which
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the Queen shall make any statutes, ordinances or orders, or alter,

change, diminish or augment the same, and set forth the same
under the great seal of England, shall keep and observe all the

same statutes, orders and ordinances, any former rules, laws or

constitutions in any wise notwithstanding ; and the same so

made, ordained and set forth under the great seal, shall be and
remain good and effectual to all intents and purposes.

Pursuant to the power vested in the Queen by this act, there

seems to have been some sort of confirmation presently made of

the statutes of King Henry VIII., for a rule to the several

churches, until they could be reviewed and reformed ; for so it

plainly was in the church of Peterborough, as appears by Bishop
Scambler's letter to the Queen concerning those statutes : "After
this house was erected (says he) there came to the same certain

statutes for the government thereof, under his majesty's name,
and so have continued, not without regard ; the rather through
a confirmation made of them by your majesty's visitors, ap-

pointed for that place and countries adjacent, in the first year

of your most happy reign."

Afterwards, special power for that end having been inserted

in the body of the ecclesiastical commission, new statutes were
prepared by the archbishops and others, and finished in the month
of July, 1572 ; and the several bodies were ready for the royal

confirmation ; but this (for what reason, or by what accident,

appears not) was never obtained.

Three years after that, the like power was inserted in the

ecclesiastical commission granted to Archbishop G-rindall and
others.

But nothing appears to have been done in pursuance of those

powers, although the inconveniences and mischiefs of wanting a

certain rule appear evidently by the tenour of the aforesaid

letter which was written to the Queen by Bishop Scambler.
However, thus much is certain, that notwithstanding the recital Statutes of

in the act of 1 Mar., sess. 3, c. 9, that such ordinances, rules and L and

orders could not be made without authority of parliament ; the
ar es

princes of this realm in those days did not think themselves

under that restraint, and accordingly Kiug Charles I. and King
Charles II. of their own royal authority, did give statutes to

several of those churches without any parliamentary sanction to

support them.
But still the doubt remained, for the reasons above mentioned,

how far any of these statutes were in force.

(4.) And particularly about the year 1706, Dr. Atterbury, In Queen

then dean of Carlisle, resting solely upon the foundation charter, Aune '

s reign,

which (as before expressed) gives unto the dean a power of

appointing, ordering, and removing all and every the inferior

officers, and ministers of the church, and other persons whatso-
ever of the said church, extended this clause so far as to take
upon himself the sole appointment, ordering, and removing all

persons whatsoever any way concerned in the government and
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revenue of the said church
;
rejecting at the same time the

authority of the local statutes, which limit that general power,

and expressly define what officers and ministers only in the said

charter are intended. About the same time, Dr. Todd, one of

the prebendaries of the said church, strenuously opposed the

visitation of the chapter by Dr. Nicholson, then bishop ; insist-

ing, that the statutes of King Henry VIII., by which only the

bishop is appointed local visitor, were of no force ; and conse-

quently, that this being a royal foundation, the power of visita-

tion was in the crown. Upon which Dr. Todd was excom-
municated by the bishop, and the proceedings were removed
into the Court of King's Bench. In the meantime this dispute

involving in it most of the churches of the new foundation, not

only upon the aforesaid account of the uncertain authority of

their respective local statutes, but also in regard that the originals

of the said statutes in some places were perished by length of

time, or lost, or destroyed in the Great Eebellion, therefore,

that this matter might finally be at rest, the act of 6 Anne, c. 75,

was made, reciting as follows :

—

6 Anne, c. 75. " Whereas several doubts and questions have arisen, and may
hereafter arise, in relation to the validity and force of the sta-

tutes of divers cathedral and collegiate churches, founded by
King Henry VIII. , of famous memory, which doubts and
questions have been occasioned, partly by a temporary act of

jDarliament made in the first year of the reign of Queen Mary
the First in relation to such statutes, made by the said late King
Henry VIII., and in order to defeat the true and pious ends

and designs of the said foundations, and partly by reason of the

known loss of many records and evidences during the late

Eebellion in this kingdom ; and whereas the said doubts and
disputes may in time not only turn to the great disquiet and
prejudice of the said foundations, but may prove a manifest

obstruction to the peace, order, good government and discipline

of the church, unless some speedy and effectual remedy be pro-

vided ;" and enacting, " that in all cathedral and collegiate

churches founded by the said King Henry VIII. , such statutes

as have been usually received and practised in the government
of the same respectively, since the late happy Eestoration of

King Charles II., and to the observance whereof the deans and
prebendaries, and other members of the said churches, from the

said time have used to be sworn at their instalments or admis-
sions, shall be and shall be taken and adjudged to be good and
valid in law, and shall be and be taken and adjudged to be the

statutes of the said churches respectively; nevertheless, so far

forth only, as the same or any of them are in no manner repug-
nant to, or inconsistent with, the constitution of the Church of

England as the same is now by law established, or the laws of

the land." A proviso was appended giving Queen Anne power
to alter these statutes or make new ones.

Even on this act doubts and questions arose ; one great doubt
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has been, Whether by the words " such statutes " in the first

restriction, are meant bodies of statutes generally received and
practised since the Restoration ; or only particular statutes within

such bodies as had been received. In the former case, if the

whole bodies of statutes are intended, then the several particulars

therein are confirmed, although perhaps some of those particulars

had not been practised since the Restoration
;
provided such

particulars are not contrary to the constitution of the church or

laws of the realm. In the latter case, if particular statutes are

only intended, then to know whether any such particular statute

is in force, it will be necessary to be informed whether it was
generally received and practised during the aforesaid time. The
former opinion seems generally to prevail. An instance will

render this plain. The charters of foundation do require that

the deaneries shall be donative, and conferred by the king's

letters patent ; but the local statutes (for it is to be observed

that the statutes of the several churches are in many respects the

same) do require that the dean shall be presented by the crown,

and instituted by the bishop ; and the particular statute which
enjoins this had not in several of the churches been usually

practised since the Restoration. And particularly with regard Law officers'

to the church of Gloucester, in the year 1720, the case was stated ^*™
r

n
*f

to

by the crown to the then attorney and solicitor general, who Gloucester.

delivered their opinion according to the following weighty and
very judicious report :

—

" Gentlemen, Whitehall, 23rd May, 1720.
" The deanery of Gloucester being become vacant, the

bishop of that see apprehends, that by an act of parliament in

the sixth year of the late Queen Anne, a new sanction is given
to the body of statutes of that cathedral ; and that those statutes

require, that contrary to the practice of above a hundred years,

the dean thereof ought to come in by presentation, and receive

institution from him, I herewith send you several copies of

records and other papers ; which will more fully apprise you of

this matter. And I am to sigDify to you his majesty's pleasure,

that you consider of it, and report your opinion, whether the
ancient method should take place or a new one be introduced

;

and that if you think the practice ought to be altered, you do
in that case prepare a form of such an instrument as you shall

think proper to pass under the great seal for that purpose,
I am, &c. " Stanhope.

" To his Majesty's Attorney and
" Solicitor General."

" To their Excellencies the Lords Justices.
" May it please your Excellencies :

" In humble obedience to his majesty's commands, signi-

fied to us by letter from the Right Honourable the Earl Stan-
hope, &c, whereby we are informed, that the deanery, &c, (as

above)—We have considered of the matters thereby to us
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referred, and do most humbly certify your excellencies, That
the deanery of Gloucester was erected by letters patents bearing

date 7th Sept., 23 Hen. VIII., whereby the king appoints the first

dean and prebendaries, and in ordering the precedence of the

dean, directs, quod ipse decanus, et quilibet ejus successorum, per

nos nominandi, shall be next in dignity to the bishop. Then the

charter appoints, that the dean and prebendaries shall be a body
corporate, and have perpetual succession ; et se gerent, cxhibebunt,

et occupabunt, secundum ordinationes, regulas, et statuta, els per nos

in quadam indentura in postcrum fienda, specificanda, et declaranda.

The king further grants them divers privileges : after which
follows a saving clause in these words : Sakds nobis, hceredibus et

successoribus nostris, titulo, jure, et authoritate, decanos, preben-

darios, et omnes pauperes, ex liberalitate nostra ibidem ricentes, de

tempore in tempus nominandi, assignandi et prceficiendi, qualiter-

cunque et quotiescunque ecclesia cathedralis prcedicta de decano,prce-

bendariis vel pauperibus prcedictis, vel coram aliquo, per mortem col

aliter racare coatigerit, per literas nostras patentes de tempore in

tempus ordinare, praficere et preesentare.

" These are all the clauses in the letters patents of foundation

which concern the manner in which future deans were to come
in ; and we humbly apprehend, that if the question had rested

singly upon the charter, this deanery must have been taken to be

donative in the crown : for though the word preesentare is used
in the last clause, yet we apprehend that it is not to be under-

stood of a proper presentation to the bishop, because it is brought
in only in a saving clause, and that sense seems inconsistent with
the other words with which it stands coupled, which import a

complete appointment by the crown.
" The case standing thus upon the charter of foundation, we

further humbly certify your excellencies, that as there is a clause

in the charter referring to future statutes to be given by the

king, so it appears to us, that King Henry VIII., in the 36th
year of his reign, did give a body of statutes for the better rule

and government of the cathedral church of Gloucester; which,

however invalid in the original, have in general been esteemed
and observed as the statutes of that church ever since. The
second chapter of those statutes, intituled ' Of the Qualification

of the Dean,' of which an English translation only hath been
laid before us, has these words :

' Whensoever the office of dean
shall hereafter become void by death, resignation, deprivation,

or cession, or by any other means ; we will that such person shall

be dean, and be so accepted, and enjoy the office of dean in all

respects, whom we or our successors shall nominate, elect, and
prefer by our letters patents to be sealed under the great seal of

us or our successors, and shall think fit to present to the Bishop
of Gloucester ; which said dean so nominated, elected, and pre-

sented, and having been instituted by the bishop, the canons for

the time being shall accept and admit for dean of the cathedral

church of Gloucester; and the dean upon such his admission,
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before he shall take upon him any government in the church, or

concern himself in any affairs thereunto belonging, shall take an

oath in this form, viz.

—

" 'I, N.
t
who am elected and instituted dean of this cathedral church, do

call God to ivitness, <fcc.'

" The expressions in this statute are somewhat particular and
uncommon ; but upon the whole, we apprehend, that in case the

said statute had been regularly given pursuant to the power
reserved by the charter, it would have made a presentation to

the bishop necessary in this case, and the dean ought to have

received institution from him. But it appears, that the body of

statutes, of which this is one, was not given by indenture, which
is the only form the charter prescribes ; and we find that by an
act of parliament made in the 1 Mary, the statutes given by
King Henry VIII. to the cathedral churches founded by him
are recited to be void.

" For these reasons we are humbly of opinion that this statute

was not valid in its original, had no operation to alter the

charter, and consequently that the dean ought then to have come
in by donation notwithstanding the statutes.

" We farther humbly certify your excellencies that, several

copies of instruments under the great seal for constituting deans

of Gloucester from time to time, have been transmitted to us

;

which we have perused and hereto annexed, and find none of

them to be in the strict form of a presentation.
" The only precedent which looks that way, is that of Dean

Cooper in the 11 Eliz., which is directed to the Bishop of Glou-
cester, and has in it the word prcesenfamus, and requires the

bishop to institute him. But it contains also an express grant
of the deanery to Cooper ; and we beg leave to observe to your
excellencies upon this precedent, that it seems framed in con-

formity to the statute before mentioned about the qualification

of the dean, having pursued it in the very words and expressions.
" All the other precedents transmitted to us besides that of

Cooper, as well before as since the Eestoration, we conceive to

be mere grants from the crown.
" This was the state of the case at the time the statute 6 Anne,

intituled * An Act for Avoiding Doubts and Questions Touching
the Statutes of Divers Cathedral and Collegiate Churches/ was
made. And the body of statutes given by King Henry VIII.
being (as hath been already observed) originally void, and this

deanery (as appears by the precedents) having passed by grant
from time to time ; we apprehend the single question to be,

Whether this act of parliament has given such a sanction to the
statute about the qualification of the dean, as to alter the practice

of granting which has hitherto prevailed, and make a presenta-
tion to the bishop necessary ?

" We beg leave to observe to your excellencies, that as far as
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we can be informed, this is the first question that hath arisen

upon this act ; and that, upon consideration of the act, it appears
to be drawn in a loose and doubtful manner, and may admit of

various constructions.
" The preamble takes notice, that several doubts had arisen,

concerning the validity of the statutes of divers cathedral and
collegiate churches founded by King Henry YIII. ; which had
been occasioned partly by an act of the 1 Mary, and partly by
reason of the loss of records during the Rebellion, which might
prove an obstruction to the good government and discipline of

the church : and then it enacts, that in all cathedral and colle-

giate churches founded by the said King Henry YIII., such
statutes as have been usually received and practised in the

government of the same respectively since the Restoration, and
to the observance whereof the deans and prebendaries, and other

members of the said churches from the said time have used to

be sworn at their instalments or admissions, shall be and be
taken and adjudged to be the statutes of the said churches

respectively
;
nevertheless, so far forth only as the same or any

of them are in no manner repugnant to, or inconsistent with, the

constitution of the Church of England, as it is now by law estab-

lished, or the laws of the land.
" The question arising upon this act, material to the point

referred to us, is whether by the words—Such statutes as have
been usually received and practised since the Restoration—be
intended, bodies of the statutes, particular statutes within which
bodies have been generally acted under as occasion required ; or

only, such particular individual statutes as have been actually

put in practice ? for if this act only confirmed such particular

statutes as have been actually practised ; then it is clear, that

this statute about the qualification of the dean is not confirmed,

nor has any greater force than it had originally ; there being no
pretence of any practice under it since the Restoration. But if

the act has confirmed bodies of statutes, particular statutes within

which bodies have been generally acted under ; then this statute

will be in consequence confirmed, notwithstanding it has not
been in fact specially observed.

" We apprehend this to be a question of great doubt and
difficulty

;
but, upon consideration of the several parts of the

act, we are humbly of opinion, that bodies of statutes, particular

statutes in which have been generally acted under as occasion

has required since the Restoration, are thereby confirmed; for

these reasons

:

" In the first place, the doubts and questions, which are

recited in the preamble to have arisen, were not concerning any
particular individual statutes, but concerning the bodies of

statutes given by King Henry YIII., whether they were given

in a proper manner ; and the reason for which they were declared

void by the act of 1 Mary went to the whole body of statutes,

and not to particular branches ; and it seems reasonable, that the



DEANS AND CHAPTERS, AND CATHEDRALS. 155

same expression should have the same signification in the enact-

ing clause as in the preamble.
" Besides, the act does not only confirm such statutes as have

been usually received and practised since the Restoration, but

makes a further description, viz. And to the observance whereof

the cleans and prebendaries from the said time have used to be

sworn at their instalments : and it is well known that the mem-
bers of cathedral churches are never sworn to the observance of

particular statutes, but of bodies of statutes in general.
" The restrictive clause at the end is likewise observable to

this purpose
;
Nevertheless, so far forth only as the same or any

of them are in no manner repugnant to or inconsistent with the

constitution of the Church of England as it is now by law
established, or the laws of the land. Hereupon we humbly con-

ceive, that the legislators could not apprehend that any particu-

lar statutes, inconsistent with the constitution of the church or

the laws of the land, had been usually received and practised

since the Eestoration ; but that restriction seems aimed at some
parts of the bodies of those statutes, which might possibly relate

to popish superstition, and therefore were not fit to be confirmed
with the rest.

" Upon the whole, we are humbly of opinion, that the above-
mentioned statute about the qualification of the dean has received

a confirmation by this act of Parliament, as part of the body of

statutes of this church ; and consequently, that in the case of this

particular deanery a presentation to the bishop according to the
terms of that statute is now become necessary. And we have, in

humble obedience to his majesty's commands, prepared the form
of an instrument (hereto annexed), which we humbly submit to

your excellencies, as proper to pass the great seal of that pur-
pose ; wherein we have also inserted a clause of grant, and
exactly followed the precedent of Dean Cooper, that seeming to

us to have been settled with great care in pursuance of the
statute. All which, &o. " R. Raymond.
"11 July, 1720. " P. York."

Questions again have arisen concerning the construction of

those statutes themselves. As particularly, how far the clause

in those local statutes which gives power to the dean, or, in his

absence, to the vice-dean and chapter, to choose the minor
canons, lay clerks, and other officers therein particularly speci-

fied, shall be understood to qualify the general power given by
the charter of foundation to the dean to appoint all and every
the inferior officers and ministers.

Thus in the church of Bristol, in the year 1751, a dispute of Arbitration

this kind arising, the same was referred to the then Bishops of as to Bristo1

London, St. David's and St. Asaph, whose determination was
CathedraL

as follows : Whereas differeuces and disputes having arisen
between the Reverend Dr. Chamberlayne, dean of the cathedral
church of Bristol, and the chapter of the said church, touching
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the right of naming the precentor, minor canons, grammar
schoolmaster, lay-clerks or singing-men, choristers, subsacrist or

sexton of the said church, They, the said dean and chapter did,

by an act of chapter, dated the 19th of August, 1751, submit
the said dispute to the arbitration and determination of the

Lords Bishops of London, St. David's, and Norwich, in case he
should be able to attend : if not, the Lord Bishop of St. Asaph

:

and whereas the Lord Bishop of Norwich has, by reason of his

constant attendance on the Prince of Wales and Prince Edward,
declined the said arbitration, we the said Bishops of London, St.

David's, and St. Asaph, have accepted and do hereby accept of

the said reference and arbitration, in virtue of the aforesaid act

of chapter, and also of two subsequent acts of chapter bearing

date the 30th of November, 1751, and the 2nd of March, 1752,

as by the said acts (relation being thereunto had) may more
fully appear. And we the said arbitrators, having considered

the case laid before us, by the Dean of Bristol of the one part,

and the prebendaries on the other, and also the papers and docu-

ments delivered on each side, in support of their respective

claims, particularly and especially the charter of foundation of

Hen. VIII. bearing date June 4, in the thirty-fourth year of

his reign, and also the body of statutes given by his commis-
sioners to the said dean and chapter, bearing date the 5th of July,

in the thirty-sixth year of his reign, are of opinion, and do
determine, that the right of naming the precentor, minor canons,

grammar schoolmaster, lay clerks or singing-men, choristers, sub-

sacrist or sexton of the cathedral church of Bristol, is in the dean
and chapter, and the dean being absent, in the vice-dean and
chapter of the said church. In witness whereof we have hereunto

set our hands and seals this 23rd day of March, 1752.

Tho. London (Sherlock).

Ei. St. David's (Trevor).

P. St. Asaph (Drummond).

Arbitration as Thus also in the year 1764, a like dispute arising in the

CaSedraT
ter ca^nec^ra^ cnurcn °f Gloucester, the same was determined upon

reference as follows : Whereas disputes and differences have
arisen between the Peverend Dan. Newcombe, D.D., dean of

the cathedral church of Gloucester, and Joseph Atwell, D.D.,

and Samuel Wolley, M.A., two of the prebendaries of the said

church, concerning the right of electing and removing the pre-

centor, minor canons, sacrist, subsacrist, schoolmaster, usher,

organist, lay clerks and choristers of the said church, they the

said deans and prebendaries did enter mutually into bonds dated

October 14, 1754, to abide by the arbitration and award of such

person or persons as should be in that behalf nominated and ap-

pointed arbitrators by the Pight Peverend the Lord Bishop of

Gloucester, on or before the 30th of November then next, so as

the award of such arbitrators be made in writing ready to be

delivered on or before November 30, 1755. And whereas the
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said bishop did, in pursuance thereof, by writing dated the

3rd day of November, 1754, nominate and appoint us the under-

written to award and determine the said disputes and differences.

Now we the said arbitrators, having duly considered the cases

laid before us by the Dean of Gloucester of the one part and the

said prebendaries on the other, and also the papers delivered in

support of their several claims, particularly the charter of foun-

dation of Hen. VIII. bearing date September 4, in the thirty-

third year of his reign, and also the body of statutes given by
his commissioners to the said dean and prebendaries, bearing

date July 5, in the thirty-sixth year of his reign, are of opinion

and do determine that the right of electing and removing of the

precentors, minor canons, sacrists, subsacrists, schoolmasters,

ushers, organists, lay clerks and choristers of the church of

Gloucester is in the dean and chapter, and the dean being absent,

in the vice-dean and chapter of the said church. In witness

whereof we do hereunto set our hands and seals, this 16th day of

October, 1755. Tho. Cant. (Herring).

Tho. Clerk (Master of the Eolls).

Geo. Lee (Dean of the Arches).

In like manner, there have been several disputes betwixt the
Qf
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deans on the one hand, and the prebendaries on the other, con-
°

0 p0
a

Wers

S
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cerning a negative power which the deans have claimed by virtue dean,

of the said statutes in divers instances. As in the aforesaid

church of Gloucester, about the year 1752, the dean refused to

affix the chapter seal to a lease agreed upon by the majority of

the chapter
;
insisting that by the local statutes his consent was

absolutely necessary to the validity of such lease, which consent

he would not give. But the dean submitted before it came to a

judicial determination.

In the year 1752 and 1753 a like dispute happened in the

cathedral church of Carlisle, about the dean's negative power in

conferring of benefices. The four prebendaries of which the

chapter consisted, one of whom is always vice-dean, unanimously
elected and nominated under the chapter seal Mr. Henry
Bichardson to the perpetual curacy of St. Cuthbert's, Carlisle.

The dean entered a caveat against his admission ; and the bishop

refused to admit and license him. Whereupon it was moved in

the Court of King's Bench for a mandamus to the bishop to

admit and license the curate.

On showing cause, it was insisted on behalf of the dean, that

by the local statutes the dean's consent is necessary, and conse-

quently that without this the nomination is not good. The clauses

in the statutes respecting this point are these four :

—

In chap. 5. " De officio decani.—Statuimus etiam et volumus,
in omnibus causis gravioribus, veluti in feodi concessione, terra-

rum et firmarum dimissione, ac beneficiorum collatione, aliisque

id genus rebus, decani (si prsesens sit) consensus obtineatur, sin
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absens fuerit (modo intra regni nostri Anglise limites degat) con-

sensus ejus requiratur."

In chap. 6. " De visitatione terrarum.—Porro, quoniam crebra

capituli nientio in iis statutis liabetur : sub capituli nomine
ubique intelligimus mediani ad minus partem totius numeri
omnium canonicorum : Ea enim sola tanquam per capitulum
recta haberi volumus, quibus media ad minus pars totius numeri
omnium canonicorum simul praasens adest, et expresse eidem
consentiat: Nam absentium canonicorum sufTragium (si quid
ferre voluerint) nullo modo valere sinimus, nec alicujus roboris

esse."

In chap. 7. " De dimissione terrarum ad firmam.—Praeterea

volumus, ut nec decanus nec canonicorum ullus terras aut

tenementa ulli locet aut ad firmam dimittat, sine consilio et

consensu capituli.—Sacerdotia vero, id est, rectoriam, vicariam,

aut alia ejus generis ecclesiastica beneficia, ad collationem ecclesise

nostras spectantia, decanus cum capitulo, aut (absente decano)

vicedecanus cum capitulo conferendi aut episcopo prsesentandi

jus et potestatem habeant."

In chap. 18. " De officio vicedecani.—Statuimus et volumus,

ut vicedecanus qui pro tempore fuerit canonicis et omnibus
ministris ecclesia nostras (decano absente, vel decanatu vacante)

prsesit et prospiciat, eosque in ordine contineat ; et qusecunque
fieri deberunt per decanum prsesenteni, quod ad ecclesiaB negotia

et regimen pertinet, ipso absente aut ipsius officio vacante, bene
et fideliter faciat et ministret."

For the dean it was urged, that by the 5th statute above

mentioned, his consent, if he is present, must personally be
obtained ; and if he is absent, provided he be within the kingdom,
his consent nevertheless is required.

To which it was answered, that the 7th statute explains this

fully
;
whereby it appears that the dean and chapter if the dean

is present, and if he is absent, the vice-dean and chapter, shall

nominate and present.

It was further insisted on behalf of the dean, that the bishop

is visitor by the local statutes, and thereby is appointed the

expounder and interpreter of the said statutes when any doubt
shall arise. But this objection was overruled

;
partly, as it

seems, because Mr. Pichardson was no member of the chapter

or body corporate subject to the bishop's local visitation, and
having by his nomination obtained a temporal right, was there-

fore properly before the court, to have that right asserted ; and
partly, perhaps, because this matter of visitation was not then

before the court, but would come in regularly upon the bishop's

return to the mandamus, if he should so think fit thereupon to

return himself visitor ; and perhaps partly because this negative

power, if given to the dean by the local statutes, might be

deemed by the court to be contrary to the law of the land.

And the rule for a mandamus was made absolute; setting forth

that whereas Henry Richardson, clerk, had been nominated to
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the said curacy, and had applied to the bishop to admit and

license him, and that the bishop had refused so to do, in con-

tempt of the king, and to the damage and grievance of the

said Hemy Richardson, and to the manifest prejudice of his

estate ; therefore the bishop is commanded in the usual form to

admit and license him, or show cause to the contrary.

The bishop upon the mandamus admitted and licensed the

curate ; so that the whole cause upon the merits came not to be

determined. If the dean had appealed to the bishop as visitor,

and the bishop had determined for the dean's negative power

;

or if the bishop had returned himself visitor upon the mandamus,
and thereupon had proceeded to visit and determine as afore-

said ; then upon a prohibition it would have come to be con-

sidered, how far these local statutes in this particular are

consistent with the laws of the land, according to the third restric-

tion in the statute of 6 Anne, c. 75, before recited.

For the freedom of elections in general it was thus provided Elections in

by the statute of 3 Edw. 1, c. 5, " Because elections ought to be

free, the king commandeth, upon great forfeiture, that no man,
c 5

w
'

'

by force of arms, nor by malice, or menacing, shall disturb any
to make free election."

Which statute, being general, did evidently include ecclesi-

astical elections as well as others ; but some doubt having
probably been made whether they were included, it was judged
advisable to move the king for a special declaration to that

purpose in the Artieuli cleri, 9 Edw. 2, c. 14 :
" If any dignity

be vacant where election is to be made, it is moved that the

electors may freely make their election, without fear of any
power temporal, and all prayers and oppressions shall in this

behalf cease. The answer : they shall be made free accordiDg

to the form of statutes and ordinances :" that is, according to

3 Edw. 1, c. 5, which also was but declaratory of the common
law (a).

And by 31 Eliz. c. 6, s. 1, it is enacted, that " if any person 31 Eliz. c. 6

or persons, or bodies politic or corporate, which have election,

presentation, or nomination, or voice, or assent in the choice,

election, presentation, or nomination of any person to have room
or place in any the said churches, colleges .... shall ....
have, receive, or take any money .... or shall take any promise,
agreement, covenant, bond, or other assurance to receive or have
any money, fee, reward, or any other profit, directly or indirectly,

either to himself or themselves, or to any other of his or their

friends for his or their voice or assent . ..." in such election,

presentation, or nomination as aforesaid; then and from thence-
forth " the place, room or office which such person so offending
shall then have in any of the said churches .... shall be void,"
and the same may be disposed of in such manner as if such
person so offending were naturally dead.

And by sect. 2 " .... if any fellow, officer or scholar of any

(«) 2 Inst, pp. 169, 632 ; Gibs. p. 175.
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of the said churches .... or other persons having room or place

in any of the same, shall directly or indirectly take or receive, or

by any way, device, or means, contract or agree to have or re-

ceive any money, reward, or profit whatsoever, for the leaving

or resigning np of the same his room or place for any other

to be placed in the same, that then every person so taking or

contracting or agreeing to take or have anything for the same "

shall forfeit double the sum of money or value of the thing so

received or agreed to be received or taken ;
" and every person

by whom or for whom any money, gift, or reward as aforesaid

shall be given or agreed to be paid, shall be uncapable of that

place or room for that time or turn, and shall not be had nor
taken to be a lawful fellow, scholar or officer, .... or to have
such room or place there," but they to whom it shall appertain

shall appoint another as if such person were dead or had resigned.

Procedure on And by sect. 3, " for more sincere election, presentation,
elections. and nomination of officers . . . and other persons to have room or

place in any of the said churches . .
." at the time of every such

election, presentation, or nomination, as well this present act as

the orders and statutes of such place concerning such election,

presentation, or nomination to be had, shall then and there be
publicly read, " upon pain that every person in whom default

thereof shall be," shall forfeit 40/. All which forfeitures shall

be half to him or them that will sue for the same in any of the

queen's courts of record, and half to the use of such cathedral or

collegiate church where such offence shall be committed.

As to the methods of proceeding in elections, they depend in

a great measure upon the local statutes and customs of each

cathedral and collegiate body, and therefore cannot be brought
under the rules which the ancient canon law has laid down.
Elections are said by the canon law to be made in three ways :

per inspirationem, when all the electors, as if by inspiration,

agree in the choice of one person; per scrutiniam, when three

scrutineers are appointed to take the votes ; and per compro-

mi&siim, when certain fit persons are deputed, to whom the

power of electing is transferred (b). Nevertheless it may be of

use, in cases which the statutes have left doubtful, or not clearly

determined, to set down here some rules relating to elections,

which lie dispersed in the body of the canon law. As,

(1) Concerning the time for election, this the canon law
determines that it shall not exceed the space of three months
from the vacancy, and if it be deferred longer (without lawful

impediment) the electors shall for that turn lose their right of

election, and the same shall devolve upon those who have the

next right, who also shall fill up the vacancy within other three

months, on pain of canonical censures (<?). And after the

election they shall notify the same to the person elected, so soon

as they reasonably can, who shall assent thereunto within the

space of one month, and within three months afterwards shall

(b) Inst. Juris. Can. i. G. (c) X. i. 6, 41.
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procure confirmation thereof, otherwise the election (if there he

no lawful impediment intervening) shall he void(^). But the

election, or any citation or process relating thereto, ought not

to he "before the interment of the deceased (e).

(2) Concerning the manner of proceeding to the election, it

is ordained, that when canons or prebendaries are wanted, or

benefices to he disposed of, the canons absent are to be cited, if

conveniently it may be, unless there be a custom to the contrary

;

otherwise what is done in their absence shall be of no effect (/).

So an election of a vicar by trustees was declared void for

want of notice of the meeting ; for per Lord Hardwicke, "It is

so in all corporate bodies, whether the election be by the cor-

poration at large, or by a select number, notice is required,

unless the election is to be on the charter, or a particular day,

in which case every body is obliged to take notice of it " (g).

(3) And no person shall constitute a proxy in the business of

election, unless he be absent in a place from whence he ought to

be cited (and not in a foreign country, or the like) and hindered

by just impediment from attending, of which he shall cause

proof to be made upon oath if required. In such case, if he
will, he may constitute one of the chapter or collegiate body to

be his proxy (h) .

But if none of the chapter will be his proxy, he cannot depute

any other without consent of the chapter, nor give his vote by
letter, which ought not to be given before the meeting for the

election, but only at that time (?").

And if one of the chapter be constituted proxy generally, if

he nominate one person upon his own account, and another in

the name of his constituent, it shall pass for nothing ; but if he
has a special proxy, to choose such a person by name, then he
may lawfully consent to the election of one in his own name,
and to the election of another in the name of his constituent (k) .

(4) When the election is to be made, and all are present who
ought, and will, and can conveniently attend, three of the

society shall take the votes of every one, secretly and severally,

and put the same in writing, and then immediately publish the

same amongst them all ; and on casting up the votes, he shall be
elected who has the majority of legal votes (/).

It is a corollary to this rule that the consent of the electors

must be given " simul et semel" or "in one place and at one
time" (m).

{d) VI. i. 6, 6.

(e) lb. i. 6, 36.

(/) VI. iii. 4, 33.
>

Seepe eniin

rescripturo. est, magis hac in re
unius obesse contemptuin quam
mnltorum contradictionem. Inst.

Juris. Can. I. 6.

{g) Wilson v. Dennison, Amb.
p. 82.

(h) X. i. 6, 42 ; Case of the Dean
and Chapter of Femes, Davis, p.
426.

(/) VI. i. 6, 46.

h) ibid.

/) X. i. 6, 42.

m) Case of the Dean and Chapter
of Femes, Davis, at p. 48.

P. VOL. I. M
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And they cannot vary after the votes are published ; for then

they ought to proceed to cast up the votes and declare the

election (??).

(5) By the majority is meant the majority of the whole
number of electors; therefore if there are seven electors, and
two of them choose one person, and two another, and three

another, he who has the three votes shall not be duly elected, as

not being chosen by a majority of the electors.

A similar case is decided in the decretal of Gregory (o). If

certain persons who voted under protest had a right to vote,

there were fifty-five electors; but twenty-three only voted for

one candidate, and twenty-two for the other. If those persons

were excluded, twenty-one had a right to vote ; but the numbers
in that case were only ten and eight, and the election was
declared void

;
because, according to another text, licet majorcm

partem facerent partiam comparatione minoram, non tamen ad
majorem partem capituli pervenerunt

( p) . But an exception to this

rule took place if he who had the majority of voices was ineligible

from his order, age, or learning, and his ineligibility was notorious

or made known to the electors ; for then his election was to be
set aside, and he who had the fewest voices, confirmed (q) .

Where an integral part of a corporation, composed of a de-

finite number, is required to vote at an election, a majority of

such integral definite part, by our law, must attend (r) . But a

charter, and in the absence of a charter, prescription, which is

evidence of a charter, may by our law give the right of election

to the majority of those present of a definite number, although

the number present should not constitute a majority of the full

corporation (s).

By the majority of legal votes (the major et sanior pars) are

excluded those who are admitted upon protestation, that their

votes shall not be good if it shall appear that they have not a

legal right to vote, and it shall afterwards be made appear upon
appeal or otherwise that they have no legal right. Now persons

may be disqualified several ways : as by custom, or by their own
crime, where they have committed any offence which renders

them incapable. So persons under suspension, or under the

greater excommunication, can neither be electors, nor be them-
selves elected (t).

But if a member be in possession, although not of right, he
may be an elector, and such election is valid, provided he be in

quiet possession, because he believes that he has right (u). But
if from the first, before the election is made, it shall be denied

that he has such right, and he is admitted under protestation,

that his voice shall be valid if indeed it ought to be valid,

(n) X. i. 6, 58. p. 810; Bex v. Miller, 6 T. R.
(o) Ibid. p. 268.

(p) X. i. G, 50. (s) Bex v. Hoyte, 6 T. R. p. 430.

(Yy) X. i. 6, 22. (t) Inst. Juris. Can. I. 7.

(r) Bex v. Bellringer, 4 I. R. (it) X. i. 6, 24.
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and that it shall not be valid unless it shall appear that he has

such right ; in such case his possession shall not avail.

Where the votes are equal, one who is an elector being chosen,

shall have the preference before one who is not an elector : As
for instance, if there are seven voters, and three of them choose

one of the seven, and other three choose another who is not of

the seven ; he of the seven who is chosen shall have the prefer-

ence, provided he himself consent and agree to his election, and
there be no canonical impediment (x).

And this introduces the act of 33 Hen. 8, c. 27, which is as

follows:—"Albeit that by the common laws of this realm of Election by

England, all assents, elections, grants and leases, had, made and ™aJ^rity-

granted by the dean, warden, provost, master, president, or other
c

3

27

en
*
8

'

governor of any cathedral church, hospital, college, or other

corporation . . . with the assent and consent of the more or

greater part of their chapiter fellows or brethren of such cor-

poration having voices of assent thereunto, be as good and
effectual in the law to the grantees and lessees of the same, as if

the residue or the whole number of such chapiter fellows and
brethren of such corporation, having voices of assent, had there-

unto consented and agreed
;
yet the said common laws notwith-

standing, divers founders of such deaneries, hospitals, colleges,

and corporations within this said realm, have upon the founda-

tion and establishment of the same deaneries, hospitals, colleges

and other corporations established and made (amongst other their

peculiar acts) local statutes and ordinances, that if any one of such

corporation, having power or authority to assent or disassent,

should and would deny any such grant or grants, that then no
such lease, election or grant should be had, granted or leased ; and
for the performance of the same, every person having power of

assent to the same have been and be daily thereunto sworn, and so

the residue may not proceed to the perfection of such elections,

grants and leases, according to the course of the common laws of

this realm, unless they should incur the danger of perjury : for

the avoiding whereof, and for the due execution of the common
law universally within this realm, and every place in one con-

formity of reason to be used," it is enacted " that all and every
peculiar act, order, rule, and estatute, heretofore made, or here-

after to be made by any founder or founders of any hospital,

college, deanery, or other corporation, at or upon the foundation
of any such hospital, college, deanery, or corporation, whereby the

grant, lease, gift, or election of the governor or ruler of such
hospital, college, deanery, or other corporation, with the assent of

the more part of such of the same hospital, college, deanery, or cor-

poration, as have or shall have voice or assent to the same, at the
time of such grant, lease, gift, or election hereafter to- be made,
should be in any wise hindered or let by any one or more, being the

(a;) X. i. 6, 33.

M 2
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lesser number of such corporation, contrary to the form, order and
course of the common law of this realm of England, shall be

from henceforth clearly frustrate, void and of none effect : and
that all oaths heretofore taken by any person of such hospital,

college, deanery, or other corporation, shall be, for and concern-

ing the observance of any such order, estatute, or rule, deemed
void and of none effect ; and that from thenceforth no manner
of person or persons of any such hospital, college, deanery, or

other corporation, shall be in anywise compelled to take an oath

for the observing of any such order, estatute, or rule "
; on pain

of every person giving such oath to forfeit for every time so

offending, the sum of 51. , half to the king, and half to him that

will sue for the same in any of the king's courts of record.
" The act," Dr. Burn says, " seemeth to be expressed in terms

somewhat inaccurate and confused ; but the manifest intention

is, to establish the rule of the common law, that a majority of

the body corporate should bind the rest. In some parts of the act

the dean seemeth to be contradistinguished from the chapter ; so

as that the negative of the inferior number of the chapter only,

exclusive of the dean, was hereby intended to be taken away

:

but the other parts of the act seem to explain this
;
expressing

that ' all local statutes, whereby the grant, lease or election of

such corporation should be any wise hindered by any one or

more, being the lesser number of such corporation, contrary to

the course of the common law, shall be void.' And it is certain

the dean is one and but one member of the body corporate."

The King v. In the case of The King v. Dr. Bland, provost of Eton (y),
Bland. 'm 14 Q.eo< 2

}
Mr. Parsons having been elected by a majority of

the provost and fellows to the vicarage of Xewington, the provost

refused to put the college seal to the presentation. Whereupon
a mandamus was moved for to compel him. And the court

granted a mandamus, that all these things might be determined
on the return. But the matter went no further.

Dr.Hascardv. In the year 1761, a like doubt arose in the cathedral church
Dr. Somany. 0f Chester, upon the vacancy of two chapter livings, the dean

apprehending that he had a negative in the case of presentation

by virtue of the local statutes. But upon the opinions of a very
able advocate and two eminent counsel against such negative

(y) The cases of Richardson (see

p. 157, supra) and of Bland, and
Hascard v. Somany, and the re-

marks of Dr. Burn on this statute

of 33 Hen. 8, c. 27, were relied

on by Sir W. Follett in Reg. v.

Kendall (1 Q. B. p. 380), in his

successful application to the Court
of Queen's Bench for a mandamus
to the master of a hospital to cause
the corporate seal to be affixed to a
presentation of a clerk nominated
by the major part of the brethren

and master. Part of the marginal
note to the report is to this effect

:

"Where the majority have nomi-
nated the party at a corporate

meeting and the master refuses to

put the common seal to a presenta-
tion, this court will compel him to

do so by mandamus ; and it is no
answer to the writ that there are

visitors appointed by the founder
to whom disputes between the

master and the brethren are to be
referred."
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power, the dean acquiesced in affixing the chapter seal to pre-

sentations agreed upon by a majority of the body corporate.

A majority of the chapter is necessary to constitute a valid Majority

election, but the Court of King's Bench will grant a mandamus necessary,

to compel an election at the peril of those who resist; and
perhaps the bishop by ecclesiastical censures may also compel
them to do their duty, but he cannot by his ordinary or visita-

torial power fill up a vacancy which the chapter has not filled

up in due time (z). And the court doubted whether the bishop

could in the case of such a vacancy make a temporary appoint-

ment. Per Buller, J. Many points have been decided by this

court on great deliberation. It has been resolved—1. That a

mandamus will lie to compel the dean and chapter to fill up a
vacancy among the canons residentiary ; and on such a man-
damus the court will compel an election at the peril of those

who resist. 2. That the election is in the dean and canons.

3. That the dean has no casting vote. 4. That the canons have
a right to vote by proxy. 5. That there is no lapse to the bishop No lapse of

in the case of a canonry. canonry.

If the lesser number of the electors proceed precipitately to

make election before the rest who ought to be present are come
in, such election is void, although the major part of the whole
number should assent to it afterwards. But if after such undue
election made, and divers of the electors are gone home, they
who remain shall proceed to another election, such other election

is also void ; for they ought to appeal (a) .

A pre-election into a place not vacant is void. And so it was Pre-election

declared in the Court of Queen's Bench. In Stainhoe v. Owen, ^
t

t

°

v̂ c

p
a

1

^
e

Dr. Owen was elected prebendary in the church of St. David's, is

'

where such elections had been usual, when all the prebends were
full ; but upon a vacancy Dr. Stainhoe was admitted, and the
court would not grant a mandamus to admit Dr. Owen, because
(as is there said) it was a ridiculous custom to elect where no
prebend was vacant, for that there cannot be an election but
into a void place (b).

(z) The Bp. of Chicliester v. Har-
ward and Webber, 1 T. R. p. 650.

(a) X. i. 6, 33.

(6) 2 T. Jones, p. 199. This
case seems to be somewhat misre-
ported : The prebends at St. David's
were in the gift of the bishop, and
therefore the election could not be
to a prebend. But there were in
that church six residentiaryslnps

;

and to one of these it seems the
pre-election was made. Three of
the residentiaries were named by
the bishop, viz., the chantor, chan-
cellor, and treasurer. The other
three were elective out of the body
of the prebendaries. The custom

had jxrevailed for some time, for the
six to agree to elect a seventh
supernumerary ; who should in re-

turn of the obligation keep resi-

dence, and do the business of his

electors ; and should succeed to the
next vacancy in the chapter by
election. It seems, from the above-
mentioned report, that Dr. Owen
having been thus pre-elected, was
refused to be admitted . Upon which
he moved for a mandamus ; but the
court would not grant the same,
such pre-election being merely void.

This custom at St. David's, after

some endeavours to be continued,
had some time ago entirely ceased,
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Cathedrals
visitable by
the ordinary.

Goodman''s

Case.

Exeter
Cathedral.

Canterbury
Cathedral.

It is true there may be a pre-election ; and upon a death the

person may afterwards be admitted : but such pre-election binds

not the body, so as that they may not elect any other when the

vacancy happens
;
especially, where the electors are the patrons,

and are also the persons to admit. The caution given in this

case by the canon law is, not to choose to the place which shall

be next vacant ; but if they choose a man to be a brother or a

fellow of the society, and promise to confer upon him the next
vacant benefice, such election is good (c).

That all deans and chapters are subject to the visitation of

the bishop "jure ordinario," and of the archbishop of the

province "jure metropolitico" is a well-established maxim of

ecclesiastical law. The exercise of such visitatorial power has

been transmitted to us from the authority of the primitive

church, incorporated into and inculcated by the canon law, and,

wherever a question has arisen, supported by the temporal courts.

Sir John Comyns, in his Digest, lays it down as clear law, that
" all spiritual persons generally are subject to the visitation of

the bishop or other ordinary," and that " a dean of right is

visitable by the ordinary" (d). The Council of Trent very
carefully restored the old doctrine of the canon law upon this

subject (e). In Dyer's Reports will be found the case of Good-
man, Dean of Wells. Edward YI. made Dr. Goodman dean
of Wells ; the Bishop of Bath and Wells held a visitation,

through a civilian, Dr. Meyrick, his commissary, who deprived

Goodman, on the ground that he held a stall in the cathedral of

which he was dean. Queen Mary appointed delegates to revise

their sentence, and they restored Goodman : in the succeeding

reign of Elizabeth, he was again deposed, and Turner, previously

appointed by Edward VI., installed in the deanery. A question

afterwards arose at common law, and a trial at bar took place

by a jury of the county of Somerset : the Judges held that the

deanery was a spiritual and not a temporal possession, and there-

fore visitable by the ordinary, and that Goodman had been justly

deposed by Dr. Meyrick. The reporter adds this note to the

case : "It was held that the dean was visitable by the bishop

non obstante the saving in the act "(./). Bishop Gibson gives

another precedent in his Appendix, where the Dean and Chapter

of Exeter were visited by the Archbishop of Canterbury in

Richard the Second's reign (1384), the bishopric being vacant.

In this case the visitor being doubtful as to the titles by which
some of the canons had obtained their offices, held a visitation,

and in the meanwhile directed the revenues to be kept in safe

custody (ry).

In Strype's Memorials will be found an account of a metro-

(c) Gibs, pp, 176, 7, 8; X. iii. (e) Cone. Trid. sess. vi. c. 4;
5, 19. sess. xxv. c. 6.

(c?) Comyns' Digest, vol. vii. (/) Walrond v. Pollard, Dyer,

p. 547, tit. Visitor (A 6), See p. 273 a.

Hughes, c. 28. (</) Gibs. p. 1333.
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politan visitation of Canterbury by Archbishop Matthew, and
the articles of inquiry exhibited on the occasion (1560), and of

the same province by Archbishops Grrindal (1576), and Whitgift

(1583) (A).

The records of the Dean and Chapter of St. Paul's contain St. Paul's

various precedents for the episcopal visitation of their cathedral, CathedraL

and one only of a metropolitan visitation, that by Archbishop

Laud, in 1636, against which they presented the following

remonstrance to the king :

—

" To the King's most excellent Maj^.
" The humble petition of the Dean and Chapter of the

Cathedrall Church of St. Paul, London.
" Humbly sheweth unto your sacred Maj tyc

.

" That whereas the Ld Archbishop of Canterbury, his grace

by his surhons to that purpose directed to us the Deane and
Chapter of St. Paule, hath signified his grace's purpose by his

metropoliticall power to visit the s
d church : and whereas it doth

not appeare by any records belonging to his grace or the church,

that the deane and chapter have ever been visited by any metro-

politicall power, notwithstanding the rest of the diocesse hath
been so visited : and whereas the said deane and chapter doe
acknowledge that they hold immediately from your maj tJ

"

e all

their priviledges which they take themselves bound by oath to

jiserve entire so far as in them lyeth, but withall most tender in

all things to show themselves obedient to your maj tye'

s pleasure,

and the psent government of the church, doe humbly beseeche

your maj tye you would be gratiously pleased to take the j)misses

into your royall consideration, and to give such order therein, as

your maj tJ
"

e in your wisdome shall think fitt.

" And your petitioners as in all duty bound
shall ever pray, etc."

And received the following answer :

—

" At the court att Whitehall, Apr. 27, 1636.
" His Maj tye approves well of the modestye of these petrs

, but
withall is resolved for the settlement of peace and good order in

the church, that no place without speciall grounds of priviledge

shall be exempt from arehiepiscopall visitation : and least of all

this church of St. Paul, in reguard it appears by their owne
suggestions that the rest of the diocese hath been visitted, and
de jure ordinario it is knowne that the archbp or bp ought to

begin his visitation att the cathedrall, and they can shew no act

in any their registryes, that the archbps did not visit their church
att the same time when they visited the diocesse : and therefore
his maj tye requires submission of the dean and chapter to the
visitation of the present Archbp of Canterbury, and of his suc-

cessors, and wills that this be registred both in the archbp
'

s office,

and in their owne accordingly. " John Coke."

(A) Strype, Life of Parker, vol. i. Life of Cranmer, vol. i. p. 249, for

p. 144 ; of Whitgift, vol. i. p. 246— that metropolitan's visitation.

411; of Grindal, p. 313. See also
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This visitation began in 1636 and lasted till 1638. The dean,

in the name of the chapter, entered a protest in Latin against

its length— "in prcBjudicium mei decani et capituli ecclesice

cathedralis"

The ordinary visitations of this ancient cathedral, of which
any memorial has been preserved, begin in 1374, and end in

1743, in the following order :

—

Visitatio ecclesice per Simonem cle Sudburie Epis. Lond. 1374.

Bishop Bancroft's visitation, 1558.

Bishop Grindall's visitation, 1559.

Bishop Compton's long visitation, 1696.

Bishop Gribson's first visitation (against which the dean and
chapter remonstrated), 1724.

In this visitation, articles of inquiry were as usual adminis-

tered to the dean and chapter, who exhibited their answers.

But the injunctions, 1, relate to " an evil custom of great

numbers of persons walking and talking in the body of the

cathedral church during the time of divine service in the

quire," which the dean and residentiaries are desired to prevent,

and if need be, cause the canons and other laws to be executed

against such offenders, especially the 18th canon and the statute

of 1 William and Mary, c. 18 ; 2, enjoin the observance of an
injunction of his predecessor Bishop Compton as to daily morn-
ing service commencing at ten o'clock

; 3, enforce the duties of

preaching by dignitaries and prebendaries
; 4, that the books of

former statutes and former injunctions, with these injunctions

added to them, be kept in the archives of the chance], under the

custody of the chapter clerk, and that those who are sworn to

this observance may have free access to them.

Bishop's visitation when Dr. Andrews was canon residen-

tiary 0').

In 1847, the sub-dean appealed to the visitor (Bishop Blom-
field), claiming a right, founded on the statutes, to be presented

to the living of Cripplegate, to which a canon, Archdeacon
Hale, had been presented. The case was heard by the bishop,

with Mr. Justice Patteson and Dr. Lushington for assessors.

The decision was adverse to the claimant ; no reasons were
given, but the ground was, that though the statute was clearly

proved, and the right of the sub-dean under it, no instance of

an appointment under it could be shown, and the date of it was
very early.

Since 1849, the visitor has again been appealed to.

York The records of the registry at York abound in precedents,
Cathedral. among which may be remarked those of Archbishop Holgate,

in 1552 ; of Frewin, in 1662 (Dr. Burwell, a civilian, acted as

commissary to Frewin in this case) ; of Sterne, in 1667; of

Sir W. Dawes, in 1715. This last visitation (t. e., of Arch-
bishop Dawes) arose from the appeal of a vicar-choral to his

(i) I cannot find the date. Andrews was canon from 1589 to 1597,
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grace, as visitor, from a sentence of the dean and chapter. The
usual practice seemed to have been to appoint a commissary to

hold the court ; but in this case the archbishop appears to have

sat in person ; but it is said, " maturd deliberations prehabitd de

et cum comilio jurisperitorum— observatisque omnibus et singulis de

jure in hdc parte observandis.
99 The sentence of the dean and

chapter was confirmed by the archbishop, as it was afterwards

by the Court of Delegates, to whom it was still further appealed.

The last precedent was in 1841, when the then Archbishop of

York (Harcourt), in order to allay certain dissensions, and
remedy certain grievances in the cathedral of York, exercised

his visitatorial power, "jure ordinario" and after opening the

court in person, appointed Dr. Phillimore his commissary or

judge, to inquire into the alleged grievances, and adjudicate on
the matters in dispute (k).

The manner of proceeding in a visitation of this description Procedure at

is to issue inhibitions to all inferior jurisdictions, and a citation visitation,

to the dean or residentiary canon, who cites all members of the

cathedral body in an instrument embodying the citation of the

ordinary ; and on the return of the citations, and the opening
of the court, to exhibit articles of inquiry, and, according to the

answers given in and the discussions which take place upon them
during the sitting of the court, to issue injunctions, ordering all

disorders, of which the existence has been proved, to be rectified.

The personal appearance of the members of the cathedral body,
and the execution of the injunctions, may be enforced like any
other process of an ecclesiastical court. As this is a very curious

subject of ecclesiastical law, and of not very frequent occurrence,

I have thought it advisable to print the form of articles of in-

quiry exhibited at the visitation of York in January, 1841, and
framed in careful compliance with former precedents.

ARTICLES.

"1. Imprimis—Whether is divine service duly and reveren- Articles of

tially performed in your church without alteration, addition, or ^^J^*"
diminution, according to the laws and statutes of the realm, and 0rdinaiy m a
according to the canons of the church and the rubric of the Book visitation of

of Common Prayer by law established, and if not, who is in his cathedral,

fault ?

"2. Item—What progress has been made in the repairs of

the fabric of your church since the late calamitous fire ? What
is the amount of the sum belonging to the fabric which can be
immediately appropriated to the repairs of the same ?

" 3. Item—Have any of the bells, lead, iron, or other materials
which were damaged by the fire been sold ; and if sold, for what
sum? Have the proceeds arising from any such sale been

(A-) The practice seems to have Gibson chose an assessor. Some-
varied as to appointing a civilian as times also two commissaries have
commissary or as assessor. Bishop been appointed.
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applied to the reparation of the fahric, and if not, in whose
hands does the custody of them remain ?

" 4. Item—What lands and tenements have you belonging to

the fabric of your church, and what is the value of them, and
what is the yearly reserved rent, respectively? Declare your
knowledge.

" 5. Item—What leases have been made of your fabric lands ?

And have the fines received from the same been duly expended
on the fabric of the church, and to no other use, or are they
reserved and kept in the manner prescribed by your statutes ?

Declare your knowledge herein, and whether all the monies and
rents beloDging to the fabric have been properly brought to

account, and held by the chapter clerk for the use of the church.
" 6. Item—To what extent have the acts for the improvement

in the minster yard, viz. the 54 Greo. 3, and 6 Greo. 4, been
carried into effect ?

" What agreements have been entered into between the dean
and chapter, on behalf of the fabric, and the dean, in furtherance

of those acts ? What was the nature of the agreement of the

22nd July, 1828 ? Who were parties to that agreement, and by
whom was that agreement signed ?

" Are the acts for the improvement of the minster yard
adequate to their object, and capable of being carried into full

effect, or is it expedient and advisable that resort should again

be had to the legislature to bring the affairs of the dean and
chapter and the fabric to a complete and satisfactory arrange-

ment ?

" 7. Item—Whether do you the dean and chapter make your
capitular acts in your chapter house, and are they duly registered

and observed? Is your common seal kept according to the

statute in that case made and provided, and how do you audit

the accounts of your rents and revenues ?

" 8. Item—Are all negotiations for renewals, agreements for

leases, and all contracts for the purchase or alienation of property

duly treated of and settled in chapter ?

" 9. Item—How and under what formalities and what safe-

guards are orders for work and agreements for expenditure made
by you ? And on what authority are your bills on the dean and
chapter's and on the fabric accounts liquidated ? Are all such

accounts duly entered in a book, and regularly audited, and by
whom are they audited ?

"10. Item—Are the fines and rents of your common estates,

and of the fabric estates, received by the chapter clerk ? And
are legal discharges given by him for the same ?

"11. Item—Do you the dean and chapter duly hold your said

chapters ? Do you give sufficient notice beforehand of the hold-

ing of such chapters ? Has there been any let or impediment
interposed to the holding of chapters ? Declare your knowledge.

" 12. Item—Has any exclusive power or paramount autho-

rity been claimed or exercised by the dean or any other of the



DEANS AND CHAPTERS, AND CATHEDRALS.

residentiaries, either in the transaction of the business of the

chapter, or over the members of the chapter ?

" 13. Item—Is the library belonging to your said church

carefully superintended and kept in good order ? To whom is

the custody of it confided? Have all the residentiaries and

other members of the chapter free access to the same? And
who have keys of the said library ?

" 14. Item—Are the records and muniments belonging to the

dean and chapter deposited in a convenient place, and preserved

from dust and damp, kept in good order, and carefully and
methodically arranged.

"15. Item—Have you the residentiaries duly kept residence

for the term prescribed by the statute ? If not, state the grounds

on which such residence, or any portion of the term of such

residence, has been omitted, whether it has been through sick-

ness or any other urgent cause ; and state whether during the

period of such omission (if any such has occurred), any other

member of the chapter lias regularly attended the performance

of divine service in the stead and on the behalf of the resi-

dentiary aforesaid.

" 16. Item—What change has of late years taken place with

respect to the canonical houses ? In what house or houses is the

residence of the dean and canons respectively now kept ? Does
the dean always reside in the deanery, and does the residentiary

always reside in a canonical house ?

" 17. Item—Are you the dean and chapter feoffees in trust

for any schools, hospital, or any other pious foundation ? What
manors, lands or tenements belong to them and every of them
respectively, and of what yearly value, what leases are there of

the same, when and by whom, and for what term of years or

lives granted ? WT
hat fines on the last renewals of those leases

were received, and by whom ? How have they been employed,
or in whose hands do they now remain ? Are the houses and
edifices thereunto belonging kept in good repair ?

" 18. Item—Are the children in the schools belonging to the

dean and chapter diligently taught and instructed ? Do the

schoolmasters catechise the scholars, and instruct them otherwise

in the principles of religion ; and are the houses, lodgings and
buildings belonging to the said schools or school, duly used and
employed according to the intention of their founders ?

"19. Item—Are the chancels of the churches and chapels

belonging to the dean and chapter, and the other members of

your body, in good and sufficient repair ?

" 20. Item—Is the rota of preaching enjoined by Archbishop
Holgate to the prebendaries and other dignitaries in your church,
still in use and observance ? If not, how has the arrangement
of turns of preaching been altered ? And in what way will the
existing practice be affected by the existing statute 3 & 4 Vict,

c. 113.
" Jan. 18th, a.d. 1841." " E. Ebor."
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It lias been recently decided that a bishop may at a visitation

of his cathedral, and of the dean and chapter thereof, hear and
determine any question raised as to the lawfulness or unlawful-

ness of any decoration set up in the cathedral (?)

.

From the decision of the bishop in such a case, if it be within
the province of Canterbury, the appeal lies to the Official Prin-

cipal of the Arches Court of Canterbury (/).

By the Public Worship Eegulation Act, 1874 (37 & 38 Yict.

c. 85), ss. 8, 17, provisions are made for representations of the

introduction of unlawful decorations or ceremonies into a cathe-

dral or collegiate church being preferred according to that act,

and for enforcing decisions thereupon (/>•).

By 48 & 49 Yict. c. 54, The Pluralities Acts Amendment Act,

s. 3, one of the commissioners on any commission issued under
that act " shall be a canon residentiary, prebendary or honorary
canon of the cathedral church of the diocese wherein the benefice

is situated elected as hereinafter provided." By s. 4, " the dean
and chapter of every cathedral church . . . together with the

canons non-residentiary or honorary, as the case may be, or

where there is no dean and chapter the canons residentiary and
honorary," are forthwith and at the end of every three years,

to elect one of their body to be such commissioner for the ensuing

three years.

—

—

Sect. 3.

—

The Law since the Statutes of William the Fourth and
Victoria.

Statutes of The acts of 3 & 4 Yict. c. 113, 4 & 5 Yict. c. 39, and 6 & 7

cathedralT
t0 ^]C^ C ' wrcmght an extensive change in the condition and

ca e as.
constitution of deans and chapters. The first act was passed on
the 11th August, 1840, and entitled " An Act to carry into

effect, with certain Modifications, the Fourth Eeport of the

Commissioners of Ecclesiastical Duties and Eevenues." It

recited that, under the 6 & 7 Will. 4, c. 77, the commissioners

first mentioned in the said act, in their fourth report to his late

majesty, had made certain recommendations touching cathedral

and collegiate churches, and other things in the said report

specified : And that it was expedient that the said recommenda-
tions should be adopted, with certain alterations. It dealt with

the status of deans, canons, chapters and minor canons. It

founded some new canonries and a new institution of honorary

canons. It made provision for annexing canonries to arch-

deaconries, for the alteration of statutes, authority of visitors,

for the disposition of patronage, both as to the appointment of

deans and canons and the incumbents of benefices, for residence

Lawfulness
of decora-

tions decided

at visitation.

Appeal.

Public
Worship
Regulation
Act, 1874.

Pluralities

Act.

(0 PhMpotts v. Boyd, L. E., 6 Adm. & Eccl. p. 297. Vide infra,

P. C. p. 435. Part IV., Chap. IV.

(j) Boyd v. PhMpotts, L. E., 4 (k) Videinfra,PartIV.,Chap.IX.
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houses, for the University of Durham, and for some other

matters of general ecclesiastical importance.

It was considerably amended by 4 & 5 Vict. c. 39, generally,

and by 6 & 7 Vict. c. 77, as to the Welsh cathedrals. Since

then various amending acts have been passed, 13 & 14 Vict,

c. 41 (Manchester), 13 & 14 Vict. c. 94, 23 & 24 Vict. c. 124

(Estates), 27 & 28 Vict. c. 70 (Minor Cathedral Corporations),

29 & 30 Vict. c. Ill (Westminster), 31 Vict. c. 19, and 31 & 32

Vict. c. 114 (Estates), 36 & 37 Vict. c. 39, and 36 & 37 Vict,

c. 64 (Lichfield).

By sect. 1 of 3 & 4 Vict. c. 113, "From henceforth all the Members of

members of chapter, except the dean, in every cathedral and chapters to

collegiate church in England, and in the cathedral churches of canons.

Saint David and Llandaff, shall be styled canons ; and the pre-

centor of the cathedral church of Saint David, and the warden
of the collegiate church of Manchester, shall be respectively

styled dean."

The constitution of a chapter is defined by sect. 16 of 4 & 5 Chapters.

Vict. c. 39 :

" In every cathedral church in which any canonry or canonries Majority of

is or are or shall be suspended, a majority of the existing mem- ^^ute^
bers of chapter, including or not including the dean, according chapter,

as his presence may or may not be by law required, shall at

all times be a sufficient number of canons for constituting a

chapter."

Eeturning to 3 & 4 Vict. c. 113, we find it enacted by sect. 44,
" That upon the vacancy of any benefice in the patronage of the Exercise of

chapter of any cathedral or collegiate church, the chapter shall chapterf
6 °

present or nominate thereto either a member of such chapter, or

one of the archdeacons of the diocese, or a non-residentiary pre-

bendary or honorary canon, as the case may be, or any spiritual

person who shall have served for five years at the least in the

office of minor canon or lecturer of the same church, or of master
of the grammar or other school (if any) attached to or connected

with such church, or as incumbent or curate in the same diocese,

or as public tutor in either of the universities of Oxford and
Cambridge, or who, so far as relates to the cathedral church of

Durham, shall have served for the like term in the office of

professor, reader, lecturer, or tutor in the said university of

Durham, or shall have been educated thereat and shall be a

licentiate or graduate in theology therein, or who shall have
served as incumbent or curate within the same diocese for the

period aforesaid (/) ; and that every such office of minor canon,

lecturer, schoolmaster, professor, reader, lecturer, or tutor shall

immediately upon the expiration of one year from the time of

his institution to such benefice, if not previously resigned, become

(I) Provisions for applying this Vict. c. 34, s. 15; 39 & 40 Vict,
condition, when a new diocese is c. 54, s. 10; and 41 & 42 Vict,
formed, will be found in 38 & 39 c. 68, s. 12.
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Chapters, or

visitors in

their default,

to propose
alterations in

statutes.

Deans.

Deans of old

cathedrals

and three

canons of

and be vacant ; and that if neither a member of the chapter nor
an archdeacon of the diocese, nor a minor canon, nor lecturer,

nor such schoolmaster, incumbent, or curate, professor, reader,

lecturer, tutor, licentiate, or graduate, as the case may be, shall

be presented or nominated to such benefice within six calendar

months from the time of the vacancy thereof, the bishop of the

diocese in which the same is situate may within the next six

calendar months collate or license thereto a spiritual person who
shall have actually served within such diocese, as incumbent or

curate, for five years at the least ; and if no such collation or

licence shall be granted within such time, the right of presenta-

tion or nomination to such benefice for that turn shall lapse to

the archbishop of the province."

Sect. 47. " That the chapters of the several cathedral and
collegiate churches shall from time to time, of their own accord,

or upon being required by the visitors of the said churches

respectively, propose to such visitors such alterations in the

existing statutes and rules as shall provide for the disposal of

the benefices in their patronage, so as to meet the just claims of

the minor canons of such churches, and as shall make them con-

sistent with the constitution and duties of the chapters respec-

tively as altered under the authority of this act ; and all such

alterations, if approved, may be confirmed by the authority of

such visitor ; and that in any case in which such alterations shall

not be approved, or in which such requisition shall not be com-
plied with within twelve calendar months after the making
thereof, the visitor shall be at liberty of himself to make the

necessary alterations ; and all such statutes and rules when so

altered shall be submitted to the ecclesiastical commissioners for

England, and may be confirmed by the authority hereinafter

provided; and that as to any alteration made by a visitor

alone, the said commissioners shall communicate a draft thereof

to the chapter to be affected thereby, and shall, together with
any scheme to be prepared by them under the authority herein-

after contained, lay before her Majesty in council such remarks
as may within three months have been made thereon by such

chapter ; and that out of the proceeds of the suspended canonries

in any chapter provision may from time to time be made, by the

authority hereinafter provided, for relieving the present canons

of such chapter from the performance of any additional duty by
reasou of such suspension, by the employment of substitutes, to

be approved by the respective bishops
;
provided always, that

nothing herein contained shall be construed to affect any existing

right of chapters with their visitors to make statutes."

As to deans the enactments are as follows

:

Sect. 21 suppressed the deaneries of Wolverhampton, Middle-
ham, Heytesbury and Brecon.

By sect. 24, " The deanery of every cathedral and collegiate

church upon the old foundation, except in Wales, and the three

existing canonries in the cathedral church of Saint Paul, in
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London, shall henceforth be in the direct patronage of her St. Paul's, to

Majesty, who shall and may, npon the vacancy of any such £®^0lnted

deanery or canonry, appoint, by letters patent, a spiritual person Majesty,

to be dean or canon, as the case may be, who shall thereupon be

entitled to installation as dean or canon of the church to which

he may be so appointed."

By sect. 27, "No person shall hereafter be capable of receiving Qualification

the appointment of dean, archdeacon, or canon, until he shall of ^e,
ans

'

have been six years complete in priest's orders, except in the an(j can0ns.

case of a canonry annexed to any professorship, headship, or

other office in any university."

By sect. 43, " In the construction of this act the said free Haseley

chapel of St. Greorge, in Windsor, shall be held to be included

in the term collegiate church;" and provision is made for the deanery of

detaching and dissevering the rectory of Haseley, in the county Windsor,

of Oxford, from the deanery ; and the rectory is to be in the

patronage of the chapter.

By 36 & 37 Yict. c. 64, the rectory of Tatenhill is severed Tatenhill

from the deanery of Lichfield, and the advowson is vested in J^red from
her Majesty, and the endowments are vested in the Ecclesiastical the deanery

Commissioners who are thereout by scheme to make provision of Lichfield,

for the spiritual duties of the parish (m).

It is further enacted by sect. 5 of 4 & 5 Yict. c. 39

:

" That the holding of a canonry residentiary, prebend, or Deans need

office is not nor shall be necessary to the holding* of the deanery not nol(
f

of any cathedral church in England, nor to the entitling of any
dean to his full share of the divisible corporate revenues of such

church, although such share may not heretofore have been
received by any preceding dean otherwise than as a canon
residentiary ; and that the holding of a prebend is not nor shall

be necessary to the holding of either of the residentiary canonries

in the cathedral church of Saint Paul, in London, which are in

the direct patronage of her Majesty."

By 13 & 14 Yict. c. 94, s. 19, no dean appointed after April 10, Deans not

1850, is to hold any benefice except in the cathedral town and t(
?
hol

y, .

with an annual income under 500/. (n).
ies '

The deans and chapters of the Welsh cathedrals are governed
by a special act : 6 & 7 Yict. c. 77 ; the provisions of which are

analyzed, infra, at p. 185.

By 13 & 14 Yict. c. 98, s. 5, no dean may hold the office of

head ruler of any college of Oxford or Cambridge, or of Provost
of Eton, Warden of Winchester, or master of the Charterhouse,

the Dean of Christ Church, Oxford, of course excepted.

With respect to canons the enactments are numerous and Canons,

various, as will be seen :

Sect. 93 of 3 & 4 Yict. c. 113. " In the construction of this Construction

act the term ' canon ' shall be construed to mean onlv every resi- of the te
y?

1

canon.

(m) This act was rendered neces- See further 48 & 49 Yict. c. 31.

sary by the decision in Begina v. (n) As to Pluralities, vide infra,

Champneys, L. K., 6 C. P. p. 384. Part IV., Chap. III., sect. 0.
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Number of

canons.

Residence
of dean and
canons.

Provisions
for carrying
schedule into

effect.

dentiary member of chapter, except the dean, heretofore styled

either prebendary, canon, canon residentiary or residentiary."

Sect. 2. " Subject to the provisions hereinafter contained, the

number of canons in the several cathedral and collegiate churches

of the new foundation .... and in the queen's free chapel of

Saint George, within the Castle of Windsor, and of canons
residentiary in the several cathedral churches of the old founda-

tion in England, shall be the number respectively specified in

the schedule hereto annexed."

Cathedral or Collegiate Church.

Canterbury .

Durham . . .

.

Ely
Westminster.
Winchester .

Exeter
Bristol

Carlisle

Chester
Chichester....

Gloucester...,

Hereford
Lichfield . . .

.

Number
of

Canons.
Cathedral or Collegiate Church.

Number
of

Canons.

6 Lincoln 4
6 Manchester 4
6 Norwich 4
6 St. Paul's, London 4
5 Peterborough 4
5 Ripon 4
4 Rochester 4
4 Salisbury 4
4 Wells 4
4 4
4 Worcester 4
4 York 4
4 w

Sect. 3. " In every cathedral and collegiate church the term
of residence to be kept by every dean thereof hereafter appointed

shall be eight months at the least in every year, and the term
of residence to be kept by every canon thereof hereafter ap-

pointed shall be three months at the least in every year."

Sects. 4 to 14 inclusive provide for the reduction of the excess

of canonries by suspension, while sect. 16 provides for the

addition of one canonry (that is, one canonry residentiary) to

Saint Paul's and to Lincoln.

By sect. 4, the canonry held by the archdeacon of Canterbury
is preserved, and it and one other are made applicable to the

endowment of archdeaconries; and of the remaining four canon-

ries the crown is to have the patronage of three, and the arch-

bishop of one.

By sect. 5, a canonry at Christchurch is annexed to the Lady
Margaret professorship instead of a canonry at Worcester ; and
another canonry is made applicable to the endowment of arch-

deaconries.

By sect. 6, other two canonries at Christchurch are annexed
to new professorships in the university of Oxford.

By sect. 7, except as particularly specified, the act is not to

apply to Christchurch.

By sect. 8, six canonries are suspended in each of the cathedral

(o) St. David's and Llandaff were in this schedule, but were taken out
by 7 & 8 Vict. c. 77.
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canonries.

churches of Durham and Worcester, and in the collegiate church

of Saint Peter, "Westminster.

By sect. 9, eight canonries are suspended at Windsor (p).

By sect. 10, seven canonries are suspended at Winchester.

By sect. 11, three canonries are suspended at Exeter, one

being the canonry held in commendam with the bishopric of

Exeter ; and one canonry is made applicable to the endowment
of archdeaconries.

By sect. 12, two canonries at Ely are to be " annexed and
united to the regius professorships of Hebrew and Greek re-

spectively in the university of Cambridge."
By sect. 13, two canonries are suspended at Bristol, Chester,

Ely, Gloucester, Lichfield, Norwich, Peterborough, Eipon,

Rochester, Salisbury, and Wells respectively; and the sub-

deanery at Ripon is to be suspended, and the canonry at Lich-

field annexed to the rectory of the church of Saint Philip in

Birmingham is to be detached from the rectory and suspended

;

and at Peterborough a canonry is made applicable to the

endowment of archdeaconries.

By sect. 14. "At Hereford a canonry is to be suspended."

Sect. 15 saves from suspension " the canonry in the said Proviso re-

chapter of Canterbury now held by the Archdeacon of Canter- g^^g^f^f
bury," and " any canonry in the said chapter of Ely which may

S1

be annexed to any professorship in the university of Cambridge,"
and "the canonry in the said cathedral church of Durham which
is prospectively annexed to the archdeaconry of Durham by an
act passed in the second year of the reign of his late Majesty,

intituled t An Act for separating the Rectory of Easington in 2 & 3 Will. 4,

the County and Diocese of Durham from the Archdeaconry of

Durham, and annexing in lieu thereof a Prebend or Canonry
founded in the Cathedral Church of Durham,' " and " the

canonries in the said collegiate church of Saint Peter, West-
minster, to which the rectories of Saint Margaret and Saint

John, Westminster, are hereinafter respectively annexed," and
the " canonry in the cathedral church of Gloucester which is

annexed to the mastership of Pembroke College in Oxford,"
and " the canonries in the said cathedral church of Rochester
which are respectively annexed to the provostship of Oriel Col-

lege in Oxford, and to the archdeaconry of Rochester," and
" the canonry in the said cathedral church of Norwich which is

annexed to the mastership of Catherine Hall in Cambridge,"
and " the canonry in the said cathedral church of Salisbury

which is connected with the residentiary house called Leydon
or Leadon Hall," and " any canonry in any cathedral or col-

legiate church which shall hereafter, under the authority of this

act, be permanently annexed to any archdeaconry or arch-

deaconries, or to any office in the university of Durham."

c. 10.

(p) By 24 & 25 Yict. c. 116, revenues of the 7tli & 8th canonries
special provision is made as to the at Windsor.

P. VOL. I. N
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One suspend-
ed canonry
may be filled

up to endow
archdeacon-

Power to

remove the
suspension
from canon

-

ries under
special cir-

cumstances.

By sect. 16. " Provided always, that in any cathedral church

in which by the suspension of canonries the number of canons

shall be reduced to four, one of such suspended canonries may
by the authority hereinafter provided, if it be deemed necessary

for the purpose of endowing any archdeaconry or archdeaconries,

be filled up, subject to the provisions hereinafter contained

respecting the endowment of archdeaconries by the annexation

of canonries thereto."

By sect. 20. " A plan may from time to time be laid before

the ecclesiastical commissioners for England by any of the said

chapters of the several cathedral and collegiate churches, with

the sanction of the visitors of the said churches respectively, for

removing the suspension from and re-establishing any cauonry
or canonries which shall have been suspended by or under the

provisions of this act, by assigning towards the re-endowment
of any such canonry or canonries a portion of the divisible

corporate revenues remaining to the said chapters respectively,

after paying to the said ecclesiastical commissioners the profits

and emoluments accruing to the said commissioners from the

suspended canonry or canonries, so that the profits and emolu-
ments of such suspended canonry or canonries be not diminished

by the removal of such suspension ; and also by accepting and
assigning for the same purpose any further endowment in money,
or in lands, tithes, or other hereditaments, such lands, tithes, or

other hereditaments not exceeding in yearly value the sum of

two hundred pounds for each canonry from which the suspen-

sion shall have been so removed ; and also by annexing to any
such canonry from which the suspension shall have been so

removed any suitable benefice or other preferment in the

patronage of the said chapters respectively, or of any other

patron, with the consent of such patron, and where any bishop

is patron, with consent of the archbishop ; and any such plan
may be carried into effect by the authority hereinafter provided,

and such alterations may be made in the existing statutes and
rules of the said chapters respectively, as the case may require,

under the authority herein provided for making alterations in

existing statutes."

By 36 & 37 Yict. c. 39 (The Cathedral Acts Amendment Act,

1873), the powers thus given are considerably extended ; and
the commissioners are enabled to accept plans for removing the

suspension from any canonry without assigning towards the re-

endowment of the canonry a portion of the divisible corporate

revenues remaining to the chapter (Sect. 1), and further to

accept plans for adding new canonries or converting non-resi-

dentiary prebends into canonries, and for accepting endowments
from private persons. (Sect. 2.)

The plan may provide for annexing to any such canonry
" any spiritual, ecclesiastical, eleemosynary or educational duties

for the benefit of the Church of England, and in connection with
the diocese " of the cathedral or collegiate church, and for the
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residence and participation in the cathedral services of the

holder of it, and for limiting the tenure of the holder to a term

of years, or making it dependent upon his performing the duties

specially assigned. The patronage, unless it be annexed to an

existing office, is to be in the crown or in the bishop, where not

otherwise provided in the bishop. (Sect. 3.)

The holder of a canonry may be given such rights of member-
ship of the chapter as may be thought advisable, or may be

given the status of an honorary canon, or where there are non-
residentiary prebendaries, that of a non-residentiary prebendary.

The holder is to be visitable by the visitor of the chapter.

(Sect. 4.)

The act extends to the Welsh cathedrals.

By sect. 22 of 3 & 4 Vict. c. 113, it is enacted that, " subject Non-resi-

to the provisions hereinafter contained," " no presentation, col-
den

J
iar7

lation, donation, admission, election, or other appointment to offices not to

the dignity or office of sub-dean, chancellor of the church, vice- give right to

chancellor, treasurer, provost, precentor, or succentor, nor to any
n̂ t

endow "

prebend not residentiary, in any cathedral or collegiate church

in England, or in the cathedral churches of Saint David and
LlandafT, or in the collegiate church of Brecon, shall convey
any right or title whatsoever to any lands, tithes, or other here-

ditaments, or any other endowment or emolument whatsoever,

now belonging to such dignity, office, or prebend, or enjoyed by
the holder thereof in right of such dignity, office, or prebend, or

any part thereof
;
provided that nothing herein contained shall

be construed to deprive any present or future holder of any
office in any cathedral or collegiate church, actually performing
duties in respect of such office, of any stipend or other emolu-
ment heretofore accustomably assigned to such office, or paid to

the holder thereof, according to the statutes of such church, out

of the revenues thereof."

This is, by 4 & 5 Vict. c. 39, s. 7, extended to the offices of
" sacrist custos and hospitaller."

By 3 & 4 Vict. c. 113, s. 25. "In the cathedral church of Canons of old

York, so soon as a vacancy shall occur in the deanery, and in the ^^^^ed
cathedral churches of Chichester, Exeter, Hereford, Salisbury, bythe°

me

and Wells respectively, so soon as every person who was a bishops,

member of the respective chapters of such churches at the
passing of this act shall cease to be such member, all the said

canonries shall be in the direct patronage of the Lord Arch-
bishop of York and of the bishops of the said respective sees, as

the case may be, who shall respectively, upon the vacancy of

any canonry in such churches respectively, collate thereto a
spiritual person, who shall thereupon be entitled to installation

as a canon of the church to which he shall be so collated."

Upon the construction of this section the Queen's Bench have Reg. v. Bean

made the following decision :—In the cathedral church of Here- ^B#r*
ford the capitular body consisted at the time of the passing of

the act of a dean and five residentiary canons, who were called

n2
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the "close chapter," and twenty-two non-residentiary canons,

making up the " general chapter." One of the officers in the

"body was the proelector, who by customary right on a vacancy
succeeded to one of the residentiary canonries, and a new prae-

lector was appointed out of the non-residentiary canons by the

close chapter.

The non-residentiary canons were appointed . by the bishop.

At York, the dean alone appointed the residentiary canons from
out of the non-residentiaries. Since the passing of the act a
prselector had been appointed at Hereford; and the last of

those persons who were members of the "close chapter" at the

passing of the statute having afterwards died, the bishop claimed

under the statute to appoint direct to the vacant canonry resi-

dentiary. The proelector claimed to succeed to the vacancy on
the ground that several who were members of the general

chapter at the passing of the act were still members :—The
court held, that " chapter " meant the " close chapter," for that

it was the intention of the statute to preserve the vested rights

of patronage alone, without any regard to the rights of the

body out of which the selection was to be made ; and the resi-

dentiary canonries therefore were now in the direct patronage
of the bishop ( p) .

Canons of Sect. 26. "In the cathedral church of Eipon the canonries

ManSiester to
s^a^ ^rom nence^or^n be

'm the patronage of the Bishop of

be appointed Bipon for the time being, and not of the Archbishop of York,
by the respec- and it shall not be necessary for the person to be appointed
tive bishops.

ft canon ^n the said church to be nominated by the chapter

thereof ; and the Bishop of Eipon for the time being shall

be the visitor of the said chapter, and not the said Archbishop
of York ; and in the collegiate church of Manchester, so soon as

the see of Manchester shall have been founded, and every person

who shall be a member of the said chapter at the passing of this

act shall have ceased to be such member, the canonries shall be
in the direct patronage of the Bishop of Manchester for the time

being, who may, upon the vacancy of any canonry, collate

thereto a spiritual person, who shall thereupon be entitled to

installation as a canon of the said last-mentioned church."

Repeal of Sect. 28. " In every cathedral or collegiate chapter wherein
statutes and there exists any statute or custom for assigning to the dean or

appropriating ^° any canorL any land, tithes or other hereditament, in addition

separate to his share of the corporate revenues, or for appropriating
estates. separately to the dean or any canon during his incumbency, the

proceeds of any land, tithes, or other hereditament, part of the

corporate property of the chapter, every such statute and custom,

or every such part thereof as relates to such assignment or

appropriation, shall be repealed and annulled as to all deans

and canons hereafter appointed : Provided nevertheless, that

(p) Reg, v. The Dean and Chapter of Hereford (1870), L. R., 5 Q. B.
p. 196.
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any small portion of land situate within the limits and precincts

of any cathedral or collegiate church, or in the vicinity of any
residentiary house, may be reserved to such church, or per-

manently annexed to such residentiary house, by the authority

hereinafter provided."

By sect. 29, " The rectory of the parish of Saint Margaret, in Annexation of

the city of Westminster,"and " the rectory of the parish of Saint
fn'd^st

r

John's
John, in the said city," were to " immediately become and be

'

to two canon-
permanently annexed and united " to two canonries in the same ries of West-

church thereby specified, " and the said parishes shall become mmster -

and be part of the province of Canterbury, of the diocese of

London, and of the archdeaconry of Middlesex ; and the said

parishes, and the rectors and other ministers and officers thereof

shall, in ecclesiastical matters, be subject only to the jurisdiction

of the Archbishop of Canterbury (q), the Bishop of London, and
the Archdeacon of Middlesex respectively, in the same manner
as other parishes in the said province, diocese, and archdeaconry

are respectively subject thereto, and be exempted and relieved

from all other ecclesiastical jurisdiction whatsoever. . .
."

Sect. 30 has provisions as to the rectory house of Saint

Margaret.

Sect. 31 provides for the division and application of the

revenues of the twro canonries of Westminster.
By sect. 41, " Subject to the provisions hereinafter contained, Separate

the patronage of all benefices with cure of souls possessed by patronage of

deans and other individual members of chapters in right of any chapters to

separate estates held by them as such members, or possessed by be vested in

prebendaries, dignitaries, or officers not residentiary, in right of tlie blsll0Ps -

their prebends, dignities, or offices respectively, shall be trans-

ferred to and vested in the respective bishops of the dioceses in

which the benefices shall be respectively situate, subject never-

theless to all such provisions respecting the apportionment or

exchange of ecclesiastical patronage as are contained in the first

hereinbefore-recited act." Then particular provisions follow as

to Southwell and the Bishops of Eipon and Manchester.

Sect. 49. "All the profits and emoluments of each and every Profits of

canoniy suspended by or under the provisions of this act, whether suspended

consisting of or arising from rents, fines, compositions, dividends, be^paidTo
°

stipends, or other emoluments whatsoever, shall forthwith, as to and their

every such canonry vacant at the passing of this act, and as to ^^g
8 ^*6^

every other immediately upon and from the vacancy thereof, missioners."
and from time to time be paid to the ecclesiastical commissioners
for England for the purposes of this act, in like manner as the

holder of such canoniy, if he had remained in possession, or the

successor thereto, if a successor had been appointed and had duly
qualified himself by residence and otherwise according to the

statutes and usages of his church to receive his full portion of

the emoluments thereof, would have been entitled to receive

(?) See Combe v. Be la Bcre, 22 Oh. D. p. 316.
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Separate
estates of

deaneries and
canonries not
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vest in com-
missioners.

Estates of

non- residen-
tiary pre-
bends, &c,
vested in com-
missioners.

the same ; and all the estate and interest, if any, which such

successor would have had in any lands, tithes, and other here-

ditaments (except any right of patronage) annexed or belonging

to or usually held and enjoyed with such canonry, or whereof
the rents and profits have been usually taken and enjoyed by the

holder of such canonry, as such holder separately and in addition

to his share (if any) of the corporate revenues of such chapter,

shall forthwith, as to all vacancies subsisting at the passing of

this act, and as to all others immediately upon such vacancies

respectively, accrue to and be vested absolutely in the eccle-

siastical commissioners for England and their successors for the

purposes of this act, without any conveyance thereof or any
assurance in the law other than the provisions of this act (r).

Provided nevertheless, that the profits and emoluments arising

from corporate revenues belonging to the canonries suspended
in the chapters of the cathedral churches of Chester, Lichfield

and Bipon respectively shall become, as the vacancies occur, part

of the divisible corporate revenues of the said chapters respec-

tively : provided also, that nothing herein contained shall be
construed to affect the right of any chapter, according to the

statutes or customs of such chapter in force at the passing of

this act, to make due provision out of the divisible corporate

revenues for the maintenance of the fabric, the support of the

grammar school, if any, and all other necessary and proper

expenditure " (s).

Sect. 50. " Subject to the provisions herein contained, all the

estate and interest which the holder of any deanery or canonry
not suspended by or under the provisions of this act, and his

successors, have and would have in any lands, tithes, and other

hereditaments or endowments whatsoever annexed or belonging

to or usually held or enjoyed with such deanery or canonry
(except any right of patronage), or whereof the rents and profits

have been usually taken and enjoyed by the holder of such

deanery or canonry as such holder separately and in addition to

his share of the corporate revenues of such chapter, shall,

without any conveyance or assurance in the law other than the

provisions of this act, accrue to and be vested absolutely in the

ecclesiastical commissioners for England, and their successors,

for the purposes of this act."

Sect. 51. " All lands, tithes, and other hereditaments, except-

ing any right of patronage, and all other the emoluments and
endowments whatsoever belonging to the deaneries of Wolver-
hampton, Middleham, Heytesbury, and Brecon, and to the

dignity or office of sub-dean, chancellor of the church, vice-

chancellor, treasurer, provost, precentor, or succentor, and to any

(r) The ecclesiastical commis-
sioners are entitled to no greater

rights than the former canons were.
A.-G. v. Dean and Canons of
Windsor, 4 Jur., N. S. p. 818 ; 24

Beav. p. 679.

(s) See Repton v. Hodgson, 3 H. L.

p. 72, as to the profits of a sus-

pended canonry.
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prebend not residentiary in any cathedral or collegiate church in

England, or in the cathedral churches of Saint David's and
Llandaff, or in the collegiate church of Brecon, or enjoyed by
the holder of any such deanery, dignity, office, or prebend as such

holder, shall, as to all such of the said deaneries, dignities, offices,

and prebends respectively as may be vacant at the passing of

this act immediately upon so passing, and as to all others

immediately upon the vacancies thereof respectively, without

any conveyance or assurance in the law other than the provisions

of this act, accrue to and be vested absolutely in the ecclesiastical

commissioners for England and their successors for the purposes

of this act : provided always, that all other rights and privileges

whatsoever now by law belonging to any of such dignities,

offices or prebends, except the said last-named deaneries, shall

continue to belong thereto, except so far as any of such rights

or privileges may be controlled or affected by any of the pro-

visions of this act, respecting the right of election now exercised

by any chapter : provided always, that nothing herein contained

shall in any manner apply to or affect any dignity, office or

prebend, which is permanently annexed to any . . . . (t) arch-

deaconry, professorship or lectureship, or to any school, or the

mastership thereof, or the prebends of Burgham, Bursalis,

Exceit and Wyndham, in the cathedral church of Chichester."

By 13 & 14 Yict. c. 94, s. 20, the estates of these excepted

prebends may be vested with consent of the patrons in the eccle-

siastical commissioners on their undertaking to pay an annual
income instead thereof to the prebendaries (u).

By 3 & 4 Yict. c. 113, s. 52, " so much and such parts of the Proviso

lands, tithes, or other hereditaments annexed or belonging to or resPectmg

usually held and enjoyed with the respective deaneries or any of estates.

6

the dignities or canonries of the cathedral churches of York,
Chichester, Exeter, Hereford, Lichfield, Salisbury and Wells
respectively, or belonging to the prebends not residentiary in

such churches, as may be deemed proper, shall, by the authority
hereinafter provided, be from time to time, upon the vacancies

of the said respective deaneries, dignities, prebends or offices

transferred to and vested in the chapters of the said last-

mentioned churches respectively, so as to augment the divisible

corporate revenues of such chapters, or be applied by the like

authority to make such provision for the deans of the said

cathedral churches respectively as by the like authority shall be
deemed just and proper."

Sections 61, 63 and 64 make provisions as to the prebends of

Chulmleigh, the prebends in the cathedral church of Lichfield, and
the endowments of Wolverhampton, Heytesbury, and Middle-

(t) The word " bishopric" was in
this section, but the effect of 36 &
37 Yict. c. 64, s. 3, is to strike it

out.

(u) See Beg. v. Champneys, L. R.,

6 C. P. p. 384, and Part IX.,
Chap. III. ; and see 36 & 37 Yict.

c. 64.
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ham ; and the endowments of Wimborne Minster, which it is not

proposed to set out at length.

By sect. 66. " So soon as conveniently may be, and by the

authority hereinafter provided, and subject to the provisions

herein contained respecting the university of Durham and the

canonries in the collegiate church of Westminster annexed to

the rectories of Saint Margaret and Saint John, such fixed

annual sums shall be determined on to be paid, and shall accord-

ingly be paid to the ecclesiastical commissioners for England,
by the deans and canons of the cathedral churches of Durham
and Saint Paul in London, and the collegiate churches of West-
minster . . . . (a*), as, after due inquiry, and a calculation of the

present average annual revenues of the chapters of such churches

respectively, shall leave to the dean of Durham an average

annual income of three thousand pounds, and to the deans of

Saint Paul's, Westminster . . . . (x), respectively an average

annual income of two thousand pounds, and to the canons of the

said four last-mentioned churches respectively the average annual
income of one thousand pounds; and such other annual sums shall

be determined on to be paid, and shall be accordingly paid, by the

said commissioners, or such deductions shall be allowed to be
made out of the proceeds of any suspended canonry or canonries,

as, after like inquiry and calculation, shall give to the dean of

every cathedral and collegiate church in England an average

annual income of one thousand pounds, and to the deans of

Saint David's and Llandaff respectively an average annual
income of seven hundred pounds, and to the respective canons of

every cathedral church in England an average annual income of

five hundred pounds, and to the canons of the said churches of

Saint David and Llandaff an average annual income of three

hundred and fifty pounds, and as shall also enable the respective

chapters of Chester and Bipon to provide for the efficient per-

formance of all the duties of the said churches and the main-
tenance of the fabrics thereof."

By 3 & 4 Yict. c. 113, s. 67, " Except as herein otherwise

specified, all the monies and revenues to be paid to the eccle-

siastical commissioners for England, and all the rents and profits

of the lands, tithes, and other hereditaments vested and to be
vested in them the said commissioners by and under the autho-

rity of this act, together with all accumulations of interest

produced by and arising therefrom, shall be from time to time
carried over by the said commissioners to a common fund, and
by payments or investments made out of such fund, or, if in any
case it be deemed more expedient, by means of an actual con-

veyance and assignment of such lands, tithes, or other heredita-

ments, or of a portion thereof, additional provision shall be made,
by the authority hereinafter provided, for the cure of souls in

(cc) There were provisions as to Manchester ; but they are repealed by
37 & 38 Yict. c. 96.
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parishes where such assistance is most required, in such manner
as shall, by the like authority, be deemed most conducive to the

efficiency of the Established Church : Provided always, that in

making any such additional provision out of any tithes, or any
lands or other hereditaments allotted or assigned in lieu of tithes,

so vested or to be vested in the said commissioners, or out of the

rents and profits thereof, due consideration shall be had of the

wants and circumstances of the places in which such tithes now
arise or have heretofore arisen."

Sect. 68. " By the authority hereinafter provided, and for the Special ar-

purpose of fully carrying into effect any of the provisions of this ^h^nsent
act or of the said first-recited act, any sum of money which shall Gf bishop or

have been invested in the public funds, or in other security or chapter,

securities, in trust for any ecclesiastical body corporate, aggregate

or sole, may, upon an application in writing to the ecclesiastical

commissioners for England, under the hand and seal of such

body corporate, and in the case of any chapter, with the consent

of the visitor thereof, be directed to be sold, and the same shall

be sold accordingly ; and the produce of such sale shall be applied

to such purpose and in such manner as shall appear most con-

ducive to the permanent benefit of such body corporate ; and
also, for any like purpose, and by the like authority, any
arrangement may from time to time be made, with the consent

in writing under the corporate seal of any bishop or chapter, for

the sale, transfer, or exchange of any lands, tithes, or other

hereditaments belonging to the see of such bishop, or to such
chapter, or for the purchase of other lands, tithes, or other

hereditaments in lieu thereof, or for substituting in any case

any lands, tithes, or other hereditaments for any money pay-
ment."
The non-residentiary prebendaries of cathedrals have not Right of

ceased to be members of the chapters since the passing of 3 & 4 foT^e^n^
Vict. c. 113, and consequently have still a right to vote at the election of

elections of proctors to represent the chapters in convocation (y). proctors.

By 13 & 14 Yict. c. 98, s. 6, no head ruler of any college or Collegiate

hall at Oxford or Cambridge, and no warden of the university and cathedral

of Durham, who also holds a benefice, may take and hold any not to^held
cathedral preferment, unless either such cathedral preferment or together,

such benefice are attached to and form part of his emoluments
as head or warden.
A special act, 6 & 7 Yict. c. 77, was passed as to the cathedral Welsh

churches in Wales : by this Act it is provided that there shall chapters.

be four canons residentiary for each cathedral (the number had
been reduced to two at Llandaff and St. David's by 3 & 4 Yict.

c. 113) (2). Two canonries in each cathedral are to be annexed
to archdeaconries (a) . The incomes of the deans and canons are
to be the same in St. Asaph and Bangor as those already given

(y) Randolph v. Milman (1868), (2) 6 & 7 Vict. c. 77, s. 2.

L. R., 4 C. P. p. 107. (a) Ibid. s. 3.
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by 3 & 4 Vict. c. 113, s. 66, to Llandaf? and St. David's, and
are to be augmented to tbis measure out of tbe common fund (b).

Tbe deans are to be beads of their chapters (c). All the pro-

visions of 3 & 4 Yict. c. 113, and 4 & 5 Yict. c. 39, are to extend

to St. Asaph and Bangor (d). Houses of residence are to be
provided (e) ; archdeaconries are to be severed from bishoprics

and deaneries (/) ; and provision is to be made out of the Welsh
lands and tithes in the hands of the commissioners for Welsh
clergymen to preach in London (g). By 16 & 17 Yict. c. 82,

several provisions are made for the College of Christ at Breck-

nock.

As to honorary canonries the enactments are :

3 & 4 Yict. c. 113, s. 23. "And whereas it is expedient that

all bishops should be empowered to confer distinctions of honour
upon deserving clergymen, be it enacted, That honorary canon-

ries shall be hereby founded in every cathedral church in

England in which there are not already founded any non-

residentiary prebends, dignities or offices; and the holders of

such canonries shall be styled honorary canons, and shall be

entitled to stalls, and to take rank in the cathedral church next

after the canons, and shall be subject to such regulations

respecting the mode of appointment, and otherwise, as shall be
determined on by the authority hereinafter provided, with the

consent of the chapters of the said cathedral churches respect-

ively ; and the number of such honorary canonries hereby

founded in each cathedral church shall be twenty-four ; and it

shall be lawful for the archbishops and bishops respectively, if

they shall think fit, from time to time, to appoint spiritual

persons to such honorary canonries; provided that not more
than eight of such honorary canons shall be appointed in any
diocese within the year next after the passing of this act, nor

more than two in any subsequent year, except in the case of the

vacancy of any honorary canonry by death, resignation, or

otherwise
;
provided also, that no emolument whatever, nor any

place in the chapter of any cathedral church shall be taken or

held by any honorary canon in virtue of his appointment as

such canon."

It is further enacted by 4 & 5 Yict. c. 39, s. 2, " For the

removal of all doubts respecting the foundation of honorary
canonries, that honorary canonries are and shall be founded
forthwith in the cathedral churches of Canterbury, Bristol,

Carlisle, Chester, Durham, Ely, Gloucester, Norwich, Oxford,

Peterborough, Eipon, Eochester, Winchester, and Worcester,

and in the collegiate church of Manchester so soon as the same
shall become a cathedral church, and in no other cathedral

church : and that all the provisions of the secondly-recited

(b) 6 & 7 Yict. c. 77, s. 6.

(c) Ibid. s. 4.

(d) Ibid. s. 1.

(0 Ibid. s. 7.

/) Ibid. ss. 8, 9.

q) Ibid. s. 12.
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act (//) which purport to relate to honorary canonries shall apply

to the honorary canonries so founded."

Sect. 3. " The holding of an honorary canonry, or of any Honorary

prebend, dignity, or office, not now in any manner endowed, ^fe™^*
d

or whereof the lands, tithes, or other hereditaments, endowments, JJjJ* t^0

e

or emoluments shall have been vested in the ecclesiastical com- benefices,

missioners for England, or which may hereafter be endowed to
£ot be suVect

an amount not exceeding twenty pounds by the year, shall not to iapse-
J

be construed to prevent the holding therewith of more benefices

than one .... and every such prebend, dignity, or office,

wliich shall hereafter become vacant, and every such honorary

canonry shall in like manner be and remain in the patronage of

the archbishop or bishop of the diocese for the time being until

a successor shall be collated thereto
;
any royal prerogative,

statute, canon, or usage to the contrary notwithstanding."

By 13 & 14 Yict. c. 98, s. 11, the provisions of this section

are extended "so as to authorize the holding of one benefice and
one cathedral preferment in the same church with such honorary
canonry, prebend, dignity or office."

Honorary canons in the new cathedrals are dealt with in

sect. 4 of this chapter.

As to minor canons the enactments are

:

3 & 4 Vict. c. 113, s. 45. "From henceforth the right of Minor canons

appointing minor canons shall be in all cases vested in the to
.

be aP-

respective chapters, and shall not be exercised by any other thechapters
person or body whatsoever; and so soon as conveniently

may be, and by the authority hereinafter provided, regulations

shall be made for fixing the number and emoluments of such
minor canons in each cathedral and collegiate church

;
provided

that there shall not in any case be more than six nor less than
two ; and the stipend of each such minor canon hereafter Their number

to be appointed shall not be less than one hundred and fifty and salaiT-

pounds per annum ; and arrangements may from time to

time be made by the like authority for seeming to any minor
canon not otherwise competently provided for such annual sum
as shall make up to him an income as minor canon, not exceed-
ing in any case the said sum of one hundred and fifty pounds."

Sect. 46. " No minor canon hereafter to be appointed in any Minor canons
cathedral or collegiate church shall be allowed to take and hold not to bold

together with his minor canonry any benefice beyond the limit ?
ny b

5
ne

.

fice

rP . ., „ , , , f
J J beyond six

ot six miles ironi such church. miles.

It is enacted by sect. 15 of 4 & 5 Yict. c. 39 :

" Notwithstanding any thing in the secondly-recited act con- Amendments
tained, any minor canon in any cathedral or collegiate church re

!
atin? to

may take and hold, together with his minor canonry, any bene-
fice which is within the distance prescribed by the said act ; and
in every case in which any dean before the passing of the
same act enjoyed a right, as such dean, to appoint any minor

minor canons.

(70 3 & 4 Yict. c. 113.
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canon, nothing therein contained shall be construed to deprive

him or his successors thereof
;
and, in the construction of the

same act and of this act, the term ' minor canon ' shall not be con-

strued to extend to or include any other than a spiritual person.''

Returning to 3 & 4 Yict. c. 113, it is enacted by s. 93, that
" the term * minor canon ' shall be construed to extend to and
include every vicar, vicar- choral, priest vicar, and senior vicar,

being a member of the choir in any cathedral or collegiate

church."

Provision for vesting the estates of the minor cathedral corpora-

tions in the ecclesiastical commissioners is made by 27 & 28
Yict. c. 70. By 29 & 30 Yict. c. Ill, s. 18, the commissioners

are enabled in certain cases to raise the salaries of minor canons,

vicars-choral, and lay clerks.

There is a special act for the minor canons of St. Paul's,

38 & 39 Yict, c. lxxiv.

The provisions in the acts 3 & 4 Yict. c. 113, and 4 & 5 Yict.

c. 39, as to new and old archdeaconries, their estates, and the

annexation of canonries to them, as to new rural deaneries, resi-

dence houses and certain hospitals, benefices and their augmen-
tations, sinecure preferments, exchange of advowsons, consent

of patrons, are treated of hereafter, in their appropriate places.

As to cathedral fabrics, the following important enactment as

to their sustentation should be noticed :

3 & 4 Yict, c. 113, s. 53, "In any cathedral church on the

old foundation in which any contribution to the fabric fund of

such church has heretofore, either usually or occasionally, been
made out of the rents, profits or proceeds of any lands, tithes or

other hereditaments so vested or to be vested in the ecclesiastical

commissioners for England, it shall be lawful for the said com-
missioners to contribute to such fund such sum as they shall

deem necessary out of the rents, profits or proceeds of the same
lands, tithes or other hereditaments, not exceeding in amount
the proportion of such rents, profits or proceeds which has usually

been applied to like purposes."

By 23 & 24 Yict. c. 69, the ecclesiastical commissioners are

especially empowered to contribute to the restoration of Man-
chester Cathedral.

By 51 & 52 Yict. c. 11, special provisions are made as to

Westminster Abbey, establishing a fabric fund to which the

ecclesiastical commissioners may give 10,000/., temporarily sus-

pending one canonry, and providing that the estates of the dean
and chapter may be re-transferred to the commissioners.

By 31 Yict, c. 19, the transference of the estates of several

deans and chapters to the ecclesiastical commissioners is con-

firmed; and by 31 & 32 Yict. c. 114, the commissioners are

empowered in like manner to take over by scheme, confirmed by
Order in Council, the estates of the other deans and chapters (i).

(i) See these acts treated at length in Part IX., Chap. III., infra.
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Sect. 4.

—

The Provisions as to the new Cathedrals.

It seems necessary to give a special section to the new cathe- Later cathe-

drals and cathedral bodies belonging to the new bishoprics drals founded

founded in the later years of the reign of her present Maj esty. reign .

The bishoprics of Eipon and Manchester contained within

their limits collegiate churches, which it was easy to turn into

cathedrals when those bishoprics were founded at the begin-

ning of the present reign. But the later bishoprics of Truro,

St. Albans, Liverpool, Newcastle, Southwell and Wakefield had
no such foundations for cathedral bodies. Liverpool and Wake-
field have not even, and Truro had not, church fabrics of suffi-

cient majesty to be converted into Cathedrals.

The provisions in the original acts for creating these later

bishoprics are pretty nearly alike.

A bishopric endowment fund was created, to be vested in

and administered by the ecclesiastical commissioners (A-).

The trusts of this fund wrere, after providing for the income
of the bishop and his house of residence, declared to be " for the

foundation of a dean and chapter for the bishopric " "in such

manner as may be from time to time provided by Order in

Council" (/).

Till the foundation of a dean and chapter the bishop is to be
appointed by royal letters patent, and the ecclesiastical commis-
sioners are to make arrangements " for dispensing with the

confirmation or agency of a dean and chapter in relation to

any matter in which such confirmation or agency would be
required " (m).

The ecclesiastical commissioners may also, in their scheme to

be approved by Order in Council, provide " for founding hono-
rary canons in the cathedral church, with power to dispense

with the consent of any dean and chapter so long as there

is no such dean and chapter in existence." The commis-
sioners might also provide that honorary or non-residentiary

canons of the mother church who had benefices in the new
diocese should become instead honorary canons of the new
cathedral (n).

Truro, Newcastle and Liverpool have since then obtained Special

special acts with regard to their cathedral chapters. provision

Truro has had two acts for this purpose. The first (41 & 42
Yict. c. 44) provides for the suspension of a canonry in Exeter

Truro.

(Jc) 38 & 39 Yict. c. 34, s. 2 ; 39
& 40 Yict. c. 54, s. 2 ; 41 & 42 Yict.

c. 68, s. 2.

(I) 38 & 39 Yict. c. 34, s. 13 ; 39
& 40 Yict. c. 54, s. 8 ; 41 & 42 Yict.

c. 68, s. 8. In this last act there is

an intermediate charge upon the
fund in favour of the bishopric
which has contributed out of its

income to the foundation of the
new bishopric.

(m) 38 & 39 Yict. c. 34, ss. 8, 9

;

39 & 40 Yict. c. 54, ss. 6, 7 ; 41 &
42 Yict. c. 68, ss. 6, 7.

(n) 38 & 39 Yict. c. 34, s. 9 (6)

;

39 & 40 Yict. c. 54, s. 7 (6) ; 41 &
42 Yict. c. 68, s. 7 (6).
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Cathedral upon the first vacanc3r
, and the transfer of its endow-

ment, except the house of residence, to the dean and chapter

of Truro, or the Truro Chapter Endowment Fund—a fund
which is apparently thereby created—provides further for the

establishment of residentiary canons before the foundation of a
dean and chapter, and for making cathedral statutes, and fixes

the minimum income of the dean and canons.

The second Act (50 & 51 Yict. c. 12) draws the limits between
the old parish church and the new cathedral, constitutes the

bishop (temporary dean), the rector of the parish (sub- dean), and
honorary canons holding certain offices (whom the bishop may
make into canons residentiary) the dean and chapter of Truro

;

and provides for the regulation of the patronage of benefices

belonging to the dean and chapter.

Newcastle. The Newcastle Act (47 & 48 Yict. c. 33) provides for the

transfer of a canonry in Durham Cathedral (being that annexed
to the archdeaconry of Northumberland) and its endowment,
except the house of residence, to the dean and chapter of New-
castle, or to the Newcastle Chapter Endowment Fund—a fund
which is apparently thereby created—provides further (like

the first Truro Act) for the establishment of residentiary

canonries before the foundation of a dean and chapter, and for

making cathedral statutes, and fixes the minimum income of the

dean and canons.

Liverpool. Liverpool has had a private act (48 & 49 Yict. c. li.) which
provides for the erection of a cathedral on the site of the church

and churchyard of St. John in the parish of Liverpool, and
enacts that upon this cathedral being opened for divine service

the church of St. Peter (constituted the cathedral by Order in

Council of March 24, 1880) shall cease to be the cathedral.

This act also provides for the foundation of a dean and
chapter, and until that foundation for the establishment of one
or more canons residentiary.

This proposed cathedral has not yet been begun.

Bristol. Bristol, if it should be constituted a separate diocese, has its

dean and chapter ready to hand.

Sect. 5.

—

Resignation of Dean and Canons.

This is provided for by the statute 35 & 36 Yict. c. 8 : the

material provisions of which are as follows :

Definitions : Sect. 2. "In this act

—

"Dean;"
t Dean ' means a dean of a cathedral or collegiate church

in England or Wales :

ft Canon;" ' Canon ' means a canon or minor canon of a cathedral or

collegiate church in England or Wales, but does not

include an honorary canon :
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' Bishop/ in the case of the diocese of Canterbury, means "Bishop."

the Archbishop of Canterbury, and in the case of the

diocese of York, means the Archbishop of York."
Sect. 3. " On a representation being made to the bishop of Provision for

the diocese by any dean or canon that he is desirous of resign-
[^capacitated

ing his deanery or canonry by reason that he is incapacitated deans and

by age or some mental or permanent physical infirmity from canons on

the due performance of his duties, such bishop shall, if satisfied
to bishop

0

.

11

of the incapacity of the dean or canon by whom the representa-

tion is made, certify such incapacity, in writing under his hand,

to her Majesty, the archbishop, bishop, body corporate, or person

in whom the patronage of the deanery or canonry held by such

dean or canon is vested, and from and after the date of such

certificate such deanery or canonry shall be vacant, and such

vacancy may be filled up in the same manner and with the same
incidents in all respects as if such dean or canon were dead,

with the exception following ; that is to say,

There shall be paid, by the year, to the retiring dean or canon,

by the treasurer or other proper officer of the chapter to

which the dean or canon belongs, out of the income of the

deanery or canonry, and as a first charge thereon in the

hands of the successor, one-third part of the income, calcu-

lated on an average of the three preceding years, received

by the retiring dean or canon before his retirement on
account of his deanery or canonry, such yearly sum to

accrue due from day to day, but to be payable half-yearly

:

Provided that if the retiring dean or canon holds no
other ecclesiastical preferment, such one-third shall, in the

case of a dean in England, if less than four hundred pounds
a year, be made up to four hundred pounds a year ; and in

the case of a dean in Wales, if less than three hundred
pounds a year, be made up to three hundred pounds a

year ; and in the case of a canon not being a minor canon
in England, if less than two hundred and fifty pounds a

year, be made up to two hundred and fifty pounds a year
;

and in the case of a canon not being a minor canon in

Wales, if less than one hundred and seventy-five pounds a
year, be made up to one hundred and seventy-five pounds
a year."

Sect. 4. " When a representation has been made to a bishop power to

by a dean or canon of his desire to resign, the bishop may, if he bishop to

in his discretion thinks it expedient so to do for the purpose of fcjt^^fj^
satisfying himself of the incapacity of such dean or canon, direct city of dean

an inquiry to be held into the existence of such incapacity by or canon,

any number of persons not exceeding three, being beneficed

clergymen, or holding a rank in the church higher than that of

beneficed clergymen, and he may give or withhold his certificate

according to the result of such inquiry.
" The person or persons directed by the bishop to make an
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inquiry into the incapacity of a dean or canon shall give notice

to such dean or canon of a time and place at which the inquiry

will be made, and any person authorized by or on behalf of such

dean or canon may attend the inquiry, and produce evidence

and cross-examine the witnesses, and generally conduct the case

on behalf of the dean or canon. The person or persons con-

ducting the inquiry, or any of them, may administer an oath

and may examine witnesses on oath or not, in writing or orally,

as he or they think expedient ; and any person when examined
as aforesaid who wilfully makes a false statement, whether on
oath or not, shall be guilty of a misdemeanor. Any person

refusing to give evidence when required, after a tender of his

reasonable expenses, may be certified by any person or persons

conducting such inquiry to have so refused to any judge of one
of her Majesty's superior courts of law or equity, and such

judge may deal with such person in the same way as if he had
refused to give evidence in a proceeding instituted in the court

of which he is judge."
Special pro- Sect. 5. " If any dean or canon has been found by due process

deanor canon
°^ "^aw ^° ^e a lunatic or of unsound mind, the bishop of the

found by pro- diocese may if he think fit grant a certificate of the incapacity

cess of law to of such dean or canon without any representation being made

mind
unsound by him of such incapacity, and such certificate shall for the

purposes of this act have the same effect as if it had been
granted in pursuance of a representation of incapacity made by
the dean or canon : Provided that no such certificate shall be

granted where the deanery or canonry held by the person so

found to be a lunatic or of unsound mind is annexed to the

headship of a college or professorship of any university so long

as provision shall be made to the satisfaction of the bishop for

performing the duties of the said deanery or canonry."

As to expenses Sect. 6. " The reasonable expenses of any inquiry under this
of mi inquiry act into the incapacity of a dean or canon shall be certified

bishop^
by

under the hands of any person or persons authorized to conduct

the inquiry, and when so certified and approved by the bishop

shall be defrayed out of the income of the retiring dean or

canon."

Vacancy in Sect. 7. "Where any professorship, archdeaconry, headship,

^onr
7

to
0r °^er Prefermen't, ecclesiastical or civil, is annexed to any

create*!
° deanery or canonry, or any deanery or canonry is annexed to

vacancy in any professorship, archdeaconry, headship, or other preferment,
any annexed ecclesiastical or civil, the dean or canon retiring from his deanery
pre ermen

. ^ canonry ^n pUrsuance of this act shall be deemed to have
vacated also such professorship, archdeaconry, headship, or other

preferment, and shall be entitled to be paid out of the income of

such preferment, and as a first charge thereon in the hands of

the successor, by the treasurer or other officer whose duty it is

to pay such income, one-third part of the income, calculated on
an average of the three preceding years, received therefrom by
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the retiring dean or canon before his retirement on account of

such preferment, such yearly sum to accrue due from day to

day, but to be payable half-yearly : Provided that where any
such dean or canon would (if this act had not passed, and he
had vacated or become incapable of performing the duties of

any such professorship, archdeaconry, headship, or other pre-

ferment), have been entitled to any other payment in respect of

such preferment than that to which he is entitled under this

section, such payment shall be substituted for the one-third

awarded to him hereby.

By sect. 8, the Archbishop of Canterbury, " acting on behalf

of her Majesty," is to act as bishop for Christchurch, Oxford,

Windsor, and Westminster.

P. VJL. I. o
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CHAPTEE Y.

ARCHDEACOXS.

Sect. 1.— Under the Old Law.
2.— Under Modem Statutes.

The ancient and important office of archdeacon (a) must now
be considered nnder two heads : First, under the old law

;

Secondly, under the recent law.

Sect. 1.— Under the Old Laic.

Primitive Though archdeacons in these latter ages of the church have
office of usually been of the order of presbyters, yet anciently they were

no more than deacons. So Hieronymus, epistola cxlvi., ad
Evagr. " aut diaconi eJujant de se quern industrium noverint et

archidiaconum roeent" (b). He was the principal deacon, as the

archpresbyter was the principal presbyter of each church. It is

matter of great dispute whether he was elected by the deacons

or appointed by the bishop ; but it would seem that he was
usually a person possessing such influence in the Church as to

be chosen the bishop's successor. The primitive offices of the

archdeacon may be all enumerated under five heads. First, to

attend the bishop to the altar and to order all things relating

to the inferior clergy and the ministrations in the church.

Secondly, to assist the diocesan in the distribution and manage-
ment of the ecclesiastical revenues. Thirdly, to assist him also

in preaching ; for as any deacon was authorized to preach by
the bishop's leave, so the archdeacon, being the most eminent of

the deacons, was more frequently selected for the discharge of

this duty. Fourthly, he also bore a part with the bishop in the

ordination of the inferior clergy ; such as subdeacons, acolythists,

&c. Fifthly, the archdeacon was also invested with authority

to censure the inferior clergy, but not the presbyters, that is to

say, not in the first ages of the Church. But some time before

the compilation of the Decretum by Gratian, the practice of

(«) God. c. viii. Of Archdeacons
; (6) Opera Omnia, vol. i. p. 1076

Bingham, Orig. Eccl.
;

Stillingfleet, (ed. 1734), numbered ep. 85 in

Miscellaneous Discourses, Disc. xiv. original edition,

p. 242 ;
Wilkins, Concilia, vol. i.
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choosing archdeacons from the order of presbyters had begun.

So also it appears doubtful whether the archdeacon's power

anciently extended over the whole diocese or was confined to the

city or mother church. During the middle ages of the Church

it was undoubtedly co-extensive with the diocese. Isidorus

Hispalensis, who lived at the beginning of the seventh century,

describes his office as follows (c) :
" Solicitudo quoque parochiarum

et ordinatio et jurgia ad ejus pertinent curam. Pro reparandis

dicecesanis basiliois ipse suggerit sacerdoti. Ipse inquirit parochias

cum jussionc episcopi et ornamenta vel res basilicarum parochiarum

gcsta libcrtatum cpiscopo idem refert." As deacons were called

the eyes, ears and mouth of the bishop (d), so the archdeacon

was called the " oculus Episcopi " as he is designated in the

Decretals (e), and by the Council of Trent (/), as well as by
more ancient authors.

The origin of this office is lost in great obscurity, and its

exact date has been the subject of much dispute. All that can

be alleged writh certainty seems to be, that inasmuch as it is

mentioned by St. Jerome and other writers of the fourth century,

it must have been instituted before that period. Stillingfleet

says, " By the 4th council of Toledo the bishop was to visit his

whole diocese parochially every year. The Grloss saith, if there

were occasion for it ; and that the bishop may visit as often as he

sees cause ; but if he be hindered, the canon saith, he may send

others (which is the original of the archdeacon's visitation) to

see not only the condition of churches, but the lives of the

ministers" (g). The early ecclesiastical records of our own
country mention the archidiaconal dignity as a part of the

cathedral constitution. The archdeacons are described as mem-
bers of the chapter, whose particular office it was to assist the

bishop in the exterior government of the Church, while the duty
of others, such as the dean and chancellor, was connected with
their residence in the cathedral (h) . Thus the chapter of Lincoln
is said to have been transplanted by Remigius, Bishop of Lin-
coln, from Dorchester, who placed there a dean, treasurer, pre-

centor, and eight archdeacons (/) . In Salisbury, a narrower diocese,

there were four archdeacons. " Quatuor itaque sunt personam prin-

cipales in ecclesia Sarisburiensi : decanus, cantor, cancel/arius, the-

saurarius, quatuor archidiaconi" &c. (k). When Bishop Douglas,
of Moray in Scotland, erected the church of Spyny into the

cathedral church of Moray, he wrote to the dean and chapter of

(c) Opera Omnia, vol. vi. p. 559, 40S. "Archicliaconi officiates sunt
ep. ad Leudefredum. episcopi, quorum officium in extra

(d) X. i. 23, de officio Archidia- minoribus administrationibus con-
coni ; Lind. p. 49 ; Const. Apost. sistit." Ibid. p. 499.

lib. ii. c. 44, 1. 3, c. 19. (i) Henry of Huntingdon, Eolls
fe) X. i. 23, 7. Series, 1879, pp. 301, 302. See

(/) Sess. 24, c. 12. also Wharton, Anglia Sacra, vol. i.

(g) Eccl. Cases, vol. i. p. 76. p. 150.

(h) See stat. Lichefield, a.c 1194; (k) Wilkins, Concilia, vol. i. p.
Wilkins, Concilia, vol. i. pp. 407, 741.

o2
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Lincoln for advice, in obedience to which he appropriated one
canomy to an archdeacon. " Investietur autem archidiaconuH et

imtallabitur inprcedictd canonid sicut simplex canonicus in eccksid

Lincoln" (I). The archdeacons were empowered to hold rural

chapters and elect rural deans (m), and at such rural chapters

they communicated to the clergy the canons enacted by the

bishop with the consent of the chapter.

It seems that longer leave of absence from his cathedral was
granted to an archidiaconal canon on account of the particular

nature of his duties (n). When the see and cathedral church of

Peterborough was founded by Henry VIII., the charter expressly

states that the archdeacon of Northampton, now removed from
the diocese of Lincoln to that of Peterborough, should have the

same place in the new cathedral which he had held in that of

Lincoln (o) . The laxer practice of modern times allowed arch-

deacons to be prebendaries of cathedrals in another diocese, and
to reside at a considerable distance from that over which they pre-

sided. Nor are there wanting instances where archdeacons hold no
cathedral appointment in any diocese. By the canon law (p), a

person may have a prebend in one church, and a prebend in

another, but not an archdeaconry in two churches at one and
the same time.

The archdeacon, being always near the bishop, and the per-

son mainly entrusted by -him, grew into credit and power, and
came by degrees (as occasion required) to be employed by him,

in visiting the clergy of the diocese, and in the despatch of other

matters relating to the episcopal care : so that by the beginning
of the seventh century, he seems to have been fully possessed of

the chief care and insrjection of the diocese, in subordination to

the bishop (q).

But this is to be understood with a twofold distinction from
the present state and measure of archidiaconal power ; 1 . That
he was employed generally throughout the diocese, at the pleasure

of the bishop (r). Such an archdeacon John de Athon calls the

general archdeacon, who has not an archdeaconry distinctly

limited, but supplies the place of the bishop as his vicar uni-

versally, by way of distinction from that archdeacon who has a

distinct limitation of his archdeaconry, and a separate jurisdiction

from that of the bishop. And the first of these is the archdeacon
that we find described in the body of the canon law. 2. That
the power of the archdeacons in that ancient state was chiefly a

power of inquiry and inspection, which Lindwood calls a simple

inquiry, where, he says, that of common right the archdeacon

(Z) Wilkins, Concilia, vol. i. p. 532. borough, p. 403
;
Rymer, Foedera,

(m) See Ayl. Par. p. 99, and vol. ii. p. 731.

Alia) Constit. iEgidii Sarisbur. (_?)) X. iii. 5, 14.

Episcop. a.d. 1256; Wilkins, Con- (q) Gibs. p. 969.

cilia, vol. i. p. 715. (r) Chiverton v. Trudgeon, 2 Roll.

(n) Wilkins, Concilia, vol. i. p. 557. p. 150; Gastrell v. Jones, 2 Eoll.

(o) Dugdale, Mon. Anglic. Peter- p. 448.
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has power of visitation by way of simple inquiry, as the bishop's

vicar ; but in such inquiry he has no power to make corrections

in his own name, except in smaller matters, unless custom give

him that power. The like doctrine to that which had been
delivered long before by John of Athon. Of common right,

says he, the archdeacons have no power to usurp the greater

matters to themselves, but only to report or intimate the same
to the bishops. Beyond this, all the rights that any archdeacon

enjoys, of what kind soever they be, subsist by grants from the

bishops, either made voluntarily, to enable archdeacons to visit

with greater authority and effect ; or of necessity, as claimed

and insisted or by archdeacons upon the foot of long usage and
custom. But whatever might be the motive to these concessions

on the part of the bishops, it seems that the powers enjoyed by
archdeacons, beyond that which they claim of common right,

accrued to them by express grant or composition (however the

evidences may be lost) ; it being hard to imagine how deans

and chapters, archdeacons, or any other persons, should be allowed

to prescribe against a bishop for any branches of episcopal juris-

diction, and much more for an exemption from it (s)

.

But in virtue of such grants, and of institution to the office Archidiaconal

they are annexed to, not only the jurisdiction he enjoys is in jurisdiction,

the eye of the law ordinary jurisdiction, as being in reality a

branch of episcopal power, but he himself is properly ordinarius,

and is recognized as such by the books of common law, which
adjudged an administration made by him to be good, though it

wras not expressed by what authority, because as done by the

archdeacon it was presumed to be done jure ordinario (t).

As to the divisions of dioceses into archdeaconries, and the

assignment of particular divisions to particular archdeacons;

this is supposed to have begun a little after the Norman con-

quest, when the bishops, as having baronies, and being tied by
the constitutions of Clarendon to a strict attendance upon the

kings in their great councils, were obliged to make larger

delegations of power for the administration of their dioceses,

than till that time had been accustomed (u). So Ayliffe says

that " we meet with no archdeacons vested with any kind of

jurisdiction in the Saxon times" (x).

For in the charter of William the Conqueror, for appointing
the cognizance of ecclesiastical causes in a distinct place or court

from the temporal, the archdeacon is mentioned in his ancient

general state as the bishop's vicar ; where it is said, that " no
bishop or archdeacon shall any longer hold pleas in the hundred
concerning episcopal matters." And as this charter did establish

what we call the Consistory Court of the bishop in every diocese
;

so it did enable the bishop by degrees to assign to particular

persons what share of episcopal jurisdiction he thought fit to be

(s) Gibs. pp. 969, 970.
[t) Gibs. p. 970.

(n) Gibs. p. 970 ; 1 Warn. p. 275.

(x) Ayl. Par. p. 97.
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How
appointed.

Subscription
required of.

Arcliidiaconal

visitation.

exercised archidiaconally within the districts by him appointed.

And as this exercise by long usage grew into a claim, so those

claims, stiffly maintained on the part of the archdeacons, ended
in compositions . Which said assignment of particular powers

to particular persons, within their proper districts, put an end
to the general capacity of archdeacons, as vicars general through-

out the whole diocese, and made way for those officers who are

known in our provincial constitutions and the glosses upon them
by the names of vicar general, official, and chancellor to the

bishop, and who are vested with a delegated power to exercise,

in the place of the bishop, all such jurisdiction as has not been
granted away to others, or that he has not in the commission
reserved to himself (s).

Archdeaconries are commonly given by bishops, who do there-

fore prefer to the same by collation. But if an archdeaconry

be in the gift of a layman, the patron does present to the bishop,

who institutes in like manner as to another benefice ; and then
the dean and chapter do induct him ; that is, after some cere-

monies place him in a stall in the cathedral church to which he
belongs, whereby he is said to have a place in the choir (a) . And
where there is this locus in cJwro, a quare impedit lies for an arch-

deaconry (b).

Archdeacons by 14 Car. 2, c. 4, were to read the Common
Prayer and declare their assent thereunto, as other persons

admitted to ecclesiastical benefices, and to subscribe the same
before the ordinary ; but they were not obliged by 13 Eliz.

c. 12, to subscribe and read the Thirty-nine Articles ; for (says

Dr. Watson) although an archdeaconry be a benefice with cure,

yet it is not such a benefice with cure as seems to be intended

by that statute, but only such benefices with cure as have par-

ticular churches belonging to them (c) . It would seem that they
are included under the Clerical Subscription Act, 1865 (28 & 29

Yict. c. 122) (rf).

In places where both the bishop and archdeacon do by pre-

scription or composition visit at several times in one and the

same year(e), the archdeacon, or his official, shall within one
month next after the visitation ended that year, and the present-

ments received, certify under his hand and seal to the bishop or

his chancellor, the names and crimes of all such as are presented

in his said visitation, to the end the chancellor may not convent

the same person for the same crime for which he is presented to

(y) An interesting example of

this is contained in the award of

the arbitrators, Dr. Bettesworth,
official principal of the Arches
Court ; Dr. Audley, official prin-

cipal and vicar general of the Arch-
bishop of York ; and Dr. Cottrell

;

made between the Chancellor of

the Diocese of Oxford and the Arch-
deacon of Oxford, March 24, 1736.

(z) Gibs. p. 970.

(a) Wats. c. 15, p. 168.

(b) Smahvood v. Bp. of Coventry,

Cro. Eliz. p. 141 ; 1 Leon. p. 284 n.;

God. pp. 62. 66.

(c) Wats. c. 15, p. 169.

\d) Yide infra, Part II., Chap.
XI., sect. 7.

(e) As in Oxford diocese in 1736,
vide supra, note (y).
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the archdeacon ; which course the chancellor is in like manner
to observe, in reference to the archdeacon, after the bishop's

visitation ended. The which was ordained to prevent the pro-

secution of the same party for the same fault in divers ecclesias-

tical courts (/). And in cases of remitting causes from the

inferior judge, the archdeacon cannot remit the cause to the

archbishop, but he must remit it to his bishop, and he to the

archbishop (g) .

The archdeacon within the jurisdiction of his archdeaconry

may, by virtue of his office, have his visitation, if he so please,

or need shall require, once every }*ear ; but of necessity he is to

have his triennial visitation (A). But whether of common right,

and by the jus commune, the archdeacon may visit within the

jurisdiction of his archdeaconry is some question, yet resolved

by distinguishing whether the visitation be made per modum
scrutationis simplicis by the archdeacon, as the bishop's vicar,

and so he may visit of common right ; but if in such enquiries

he take upon him nomine suoproprio to correct faults, other than
such small ones as wherein custom may warrant him ; in such

case it is held, that he has not power of visitation dc jure

communi (/). And in all such things as belong to his visitation

he has jurisdiction, and by custom over lay-persons, as well as

over the clergy. It seems therefore he may do all such things,

as without the doing and despatch whereof his jurisdiction could

not clearly appear (k) ; and therefore wherever he may take

cognizance of a matter, there he may also give sentence and
condemn (/), which is supposed to hold true by custom, and
inasmuch as the cognizance and reformation of such matters do
belong to the ecclesiastical court ; whence it is that an arch-

deacon might, whilst church rates were compulsory, impose a
penalty on laymen for the not repairing their parish church
within his jurisdiction (m). For it is expressly enjoined and
ordained, " That archdeacons and their officials shall, at their

visitation of churches, take the condition of the fabrick thereof

into special consideration, specially of the chancel ; and in case

there be need of reparations, shall set or fix a time within
which such reparations shall be finished, which time is likewise

to be set under a certain penalty " (n).

By the canon law a man cannot be an archdeacon under the Qualifica-

age of twenty-five years (o) . And by the council of Trent he tions -

ought to be a licentiate in law or divinity {p).
By the canon law, if one having a benefice with cure of souls Archdeaconry-

accepts an archdeaconry, the archdeaconry is void, but it was £°^!;^
a

(/) Canons, 120, 121, of 1603. 4, and X. i. 29, 29.

(g) God. p. 63. (m) God. p. 63, citing X. i. 29,
(h) Lind. p. 49, note (z). 43, and Lind. p. 50, note (/).

(0 Ibid.
(n) Lind. p. 53 ; vide infra, Part

(k) God. p. 63, citing Dig. lib. ii. IY., Chap. XI., sect. 3.

tit. 2, c. 1. (o) Dist. lx. c. 2.

(?) God. p. 63, citing X. ii. 12, (p) Cone. Trid. 8, xxiv. c. 12.
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expressly provided by 21 Hen. 8, c. 13, " that no deanery,

archdeaconry, etc., shall be taken or comprehended under the

name of a benefice having cure of souls in any article above

specified." This was so declared in TJnderhilVs case (q). Under
1 & 2 Vict. c. 106, s. 2, an archdeacon is permitted in certain

circumstances to hold with his archdeaconry two benefices, or

one benefice and one cathedral preferment (r).

Archdeacon's In general, the archdeacon's jurisdiction is founded on im-
jurisdiction. memorial custom, in subordination to the bishop's ; and he is to

be regulated as to his dignity, office and power according to the

law, usage and custom of his own church and diocese.

For in some places the archdeacons had, before 6 & 7 Will. 4,

c. 77, s. 14, much greater power than in others. As in the

diocese of Carlisle, the archdeacon had no jurisdiction, but he
retained still that more ancient right of examining and presenting

persons to be ordained, and of inducting persons instituted.

Archdeacon's The judge of the archdeacon's court (where he does not pre-
official.

side himSelf) is called the official ($).

By the statute of the 24 Hen. 8, c. 12, an appeal lies from
the archdeacon's to the bishop's court (t).

Ayliffe says(w), (citing Lindwood), that though an arch-

deacon's official cannot visit "jure proprio," he may in right of

the archdeacon if the archdeacon himself is hindered.

Decisions of There are very few reported cases of decisions by the official

official. of the archdeacon. The most celebrated is that of The Church-

teardens of St. John's, Margate v. The Parishioners, Vicar and
Inhabitants of the same, on an application for a faculty for

accepting and erecting an organ, before Sir "W. Scott, official to

the archdeacon of Canterbury (r) . At that time the archdeacon

of Canterbury, by ancient composition with the archbishop,

exercised episcopal jurisdiction in a great part of that diocese.

And so Lindwood :
" But besides these, archdeacons have like-

wise their officials to their exercise of ecclesiastical jurisdiction in

certain parts of the diocese, having acquired jurisdiction from
their bishops, either by an express composition or grant, or else

by prescription and length of usage time out of mind" {x).

In 1808 the official of the archdeaconry of London decided,

after hearing counsel on an act of petition and affidavits, that the

secretary of the London Dock Company, occupying a furnished

house belonging to the said company in the parish of St. Peter-

le-Poor, was eligible to the office of churchwarden for the said

parish. It should be remarked that the occupier paid taxes

and rates in his own name, with the addition " for the Dock
Company " for the house of which he was the sole inhabitant.

(q) Leon., pt. i. p. 316; see God. (t) See Parham v. Templar, 3

p. 62. Phillim. p. 243.

(r) Yide infra, sect. 2. (u) Ayl. Par. p. 161.

(s) "Wood., vide infra, Part V., (v) 1 Consist, p. 198.

Chap. IV., b. iv. c. 1, (x) Ayl. Par. p. 161.
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The following extract is taken from the registry of the official's

court :

—

" On Monday, the 14th day of March, in the year of our Lord
1808, before the worshipful Sir John Nicholl, Knight, Doctor

of Laws, in and throughout the whole archdeaconry of London
official lawfully constituted, in the Dining Eoom adjoining to

the Common Hall of Doctors' Commons, situate in the parish of

St. Benedict, near Paul's Wharf, London, and place of judica-

ture there, in the presence of William Moore, Dep. Reg.
« Thorntc* against ^msm,

J

Qn petition j both proetors _

" Both proctors consented to time and place, and alleged and
prayed as in acts of court. The judge having previously heard

the act and affidavit read, and advocates and proctors on both

sides, rejected Bedford's petition, and assigned George Eobinson,

Bedford's party, to take upon himself the office of churchwarden
within a week from this time, but gave no costs.

" Cobb. Bedford."
Another case of more recent date, and yet one primes im-

pressionism was tried before the official of the same archdeacon (y),

in which the court refused to compel a Quaker to take upon
him the office of churchwarden, which he was cited to do by a

churchwarden of the parish of Allhallows, having been duly
elected to it by the parishioners (z).

In Robinson v. Gocha/ir, upon motion for a prohibition to

stay a suit in the bishop's court, upon suggestion that the party

lived within a peculiar archdeaconry, it was resolved by the

court, that where the archdeacon has a peculiar jurisdiction, he
is totally exempt from the power of the bishop, and the bishop

cannot enter there, and hold court ; and in such case, if the

party who lives within the peculiar be sued in the bishop's

court, a prohibition shall be granted ; for the statute intends

that no suit shall be per saltum : but if the archdeacon has not
a peculiar, then the bishop and he have concurrent jurisdiction,

and the party may commence his suit, either in the archdeacon's

court or the bishop's, and he has election to choose which he
pleases : and if he commence in the bishop's court, no prohi-

bition shall be granted ; for if it should, it would confine the
bishop's court to determine nothing but appeals, and render it

incapable of having any causes originally commenced there (a).

There are two other reported cases tried in the court of the
archdeacon, both relating to the election of churchwardens.
Story v. Colli (b) and Westerton v. Davidson (c).

The case of a clergyman proceeded against for refusing to

open his church to the archdeacon on his visitation occurred in

1821 (d).

{y) Adey v. Theobald, 1 Curt. p. (a) 1 Ld. Rayrn. p. 123.
447. (b) 6 N. C. p. xxxiii.

(z) But see Rex v. Archdeacon of re) 1 Spinks, p. 385.
Middlesex, 3 A. & E. p. 615. [d) Not reported. Wollaston v.
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Course of

appeal from
archidiaconal
court.

Annexation
of prebend.

The question of appeals from inferior to superior ecclesiastical

courts underwent an elaborate discussion in the case of Parham
v. Templar, in the course of which Sir John Nicholi said, " The
statute regulating appeals from archdeacons does not appear to

me to regulate any appeals from deans and chapters ; for a dean
and chapter are of higher rank than an archdeacon." " The
dean and chapter has in some instances a control over the

bishop ; while the archdeacon is only an officer of the bishop,

and is sometimes called oculas episcopi, subordinate to him, and
supervising for him" (e). But he admits, "even archdeacons

themselves may have their peculiars; and in that case they
would not be bound by the statute of Hen. 8." The same
learned judge, in Praulrrrd y. Deacle(f), says, "The general

jurisdiction of the diocese is in the bishop, and archdeacons

only have that which the bishop chooses to grant out to them ;"

and seemed to be of opinion that where the archidiaconal and
episcopal courts were concurrent in jurisdiction, there was no
irregularity, even in form, in invoking, on the death of the

archdeacon, the causes in his court into the episcopal court.

Generally speaking, then, the appeal from the archdeacon's

court is to that of the bishop of the diocese ; but when the

former had a peculiar, it lay, as it did in the case of a dean
and chapter, to the court of the archbishop. Sir John Nicholl's

opinion, that the jurisdiction of a dean and chapter is superior

to that of the archdeacon, appears to be at variance with the

declaration of Ayliffe. "An archdeacon," he says, "is by
custom a greater person in his district than the dean of a

cathedral church, and particularly in those things which do of

common right or by custom belong to his office : for an arch-

deacon is greater than a dean in a point of jurisdiction out of the

cathedral church ; because in all such matters a dean ought to be
subject to him. But in the cathedral church, and in the cele-

bration of divine service, an archdeacon ought to be subject to

the dean ; but in all these things the custom of churches ought
to be regarded

;
according to which a dean, simply speaking, is

inferior to an archdeacon."

It was said under the old law (g), that a prebend being an
ecclesiastical benefice and not a mere office, the crown may
alienate it or annex to it an archdeaconry, the archdeacon being

a corporation sole, and also a spiritual person capable of dis-

charging all the duties and exercising all the functions belong-

ing to a prebend ; but an annexation once made cannot be

severed.

Clarke, Consist, of London, 20th

July, 1821, Trinity Term. Vide
infra, Part IV., Chap. XI., sect. 3.

(e) 3 Phillim. p. 243.

(/) 1 Hagg. Eccl. p. 189.

(g) King v. Bayley, 1 B. & Ad.
p. 761. See 2 & 3 Will. 4, c. 10,

annexing a canonry or prebend at

Durham to the archdeaconry of

Durham.
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Sect. 2.— Under Modern Statutes.

Secondly, we have to consider the effect of recent statutes

upon the office and benefice of the archdeacon.

By 6 & 7 Will. 4, c. 77, s. 19, it is enacted "that all arch- Jurisdiction,

deacons throughout England and Wales shall have and exercise

full and equal jurisdiction within their respective archdeaconries,

any usage to the contrary notwithstanding."

By 1 & 2 Yict. c. 106, s. 2, an archdeacon may, under certain Pluralities,

limitations, hold together with his archdeaconry two benefices,

one of which is situated within the diocese of which his arch-

deaconry forms a part, or one cathedral preferment in any
collegiate or cathedral church of the diocese of which his arch-

deaconry forms a part, and one benefice situate within such

diocese (h).

The 3 & 4 Yict. c. 113, s. 27, enacts, that hereafter no person Qualification,

shall be appointed archdeacon who has not been six years com-
plete in priest's orders.

" The dioceses within this realm of England " (says Grodol- Number of

phin), "are divided into several archdeaconries, they being archdeacon-

more or less in a diocese according to the extent thereof respec-
nes '

tively, and in all amounting to the number of three-score : and
they divided again into deaneries, which also are subdivided into

parishes, towns and hamlets " (i).

By 6 & 7 Will. 4, c. 79, seven new archdeaconries were re-

commended to be created and districts assigned to them

:

Bristol, Maidstone, Monmouth, Westmoreland, Manchester,
Lancaster and Craven. Archidiaconal power also was to be
given to the dean of Rochester within that part of Kent which
would remain within the diocese of Rochester (/»% and the

limits of other existing deaneries and archdeaconries were to

be so newly arranged that every parish and extra-parochial

place be within a rural deanery, and every deanery within an
archdeaconry, and that no archdeaconry extend beyond the

limits of one diocese ; and all the archdeaconries of England
and Wales were to be in the gift of the bishop of the diocese

in which they are situated.

These arrangements were carried into effect by Orders in

Council.

And by 3 & 4 Yict. c. 113 it is also enacted as follows : One sus-

Sect. 16. " That in any cathedral church in which by the sus- Pended

pension of canonries the number of canons shall be reduced to ^fiUed upto
four, one of such suspended canonries may by the authority endow arch-

deaconries.

(h) Though sect. 124 seems to (k) Repealed by 26 & 27 Vict,

comprehend an archdeaconry under c. 37, s. o; by "which act the juris-

the title cathedral preferment. Yide diction was given to the Archdeacon
infra, Part IV., Chap. III., sect, 6. of St. Albans.

(?) God. p. 61.
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Power to

divide exist-

ing arch-
deaconries

and rural

deaneries.

To create new
archdeacon-
ries and rural

deaneries, &c.

Bishops of

London and
Lincoln may
appoint an
archdeacon
to the new
canonries of

St. Paul's and
Lincoln.

hereinafter provided, if it be deemed necessary for the purpose
of endowing any archdeaconry or archdeaconries, be filled up,

subject to the provisions hereinafter contained respecting the

endowment of archdeaconries by the annexation of canonries

thereto."

Sect. 32. " And whereas, under the first-recited act (/), certain

new archdeaconries therein named may, by the authority thereby

provided, be created, and districts may be assigned thereto, and
the limits of the existing archdeaconries and rural deaneries may
be newly arranged ; and whereas it is expedient to extend the

power of creating new archdeaconries and rural deaneries : be it

enacted, in any case in which it shall appear, upon the repre-

sentation of the bishop, to be proper to divide any archdeaconry

or rural deanery on account of the magnitude thereof, or any
other peculiar circumstance connected therewith, such arch-

deaconry or rural deanery may, by the authority hereinafter

provided, be divided into two or more portions, and each of such

portions may be constituted a separate archdeaconry or rural

deanery, as the case may be, and a district may be assigned

thereto
;
provided always, that no such division shall be made

without the consent of the bishop under his hand and seal."

Sect. 32 of 3 & 4 Yict. c. 113, is extended by 37 & 38 Yict.

c. 63, s. 1, which declares that the ecclesiastical commissioners

shall have and shall be deemed to have always had power by
scheme, with the consent of the bishop as to all new schemes, to

alter the area of any archdeaconry or rural deanery, to diminish

the number of archdeaconries or rural deaneries, to make new
rural deaneries, to alter the names of any archdeaconry or rural

deanery, and to give names to newly constituted ones.

But by the same section it is provided that every parish must
be in its entirety within a rural deanery, every rural deanery in

its entirety within an archdeaconry, and that an archdeaconry

must not extend beyond a diocese.

By sect. 2 of the same act, bishops are to deposit in their

diocesan registries a schedule of all rural deaneries so accounted

at the passing of this act, and they are to be deemed legal rural

deaneries.

Sect. 33 of 3 & 4 Yict. c. 113, enables the Bishops of London
and Lincoln respectively to " appoint one of the archdeacons of

their respective dioceses to the new canonries hereby added to

the respective chapters of their cathedral churches": and pro-

vides that " every archdeacon so appointed to a canonry shall

thereupon become and be a canon of the cathedral church of

Saint Paul or Lincoln, and a member of the chapter of such

church, to all intents and purposes, and possessed of and entitled

to the like rights, privileges, dignities and emoluments as are

possessed by other canons in the same church, subject neverthe-

less to the provisions herein contained." This has been done.

(0 6 & 7 Will. 4, c. 77, s. 1, Recomm. 53,
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ries.

By sect. 34. " So soon as conveniently may be, and by the Provision for

authority hereinafter provided, subject to the consent of the a "

bishop, any archdeaconry may be endowed by the annexation

either of an entire canonry, or of a canonry charged with the

payment of such portion of its income as shall be determined on

towards providing for another archdeacon in the same diocese,

or with such last-mentioned portion of the income of a canonry,

or by augmentation out of the common fund hereinafter men-
tioned, provided that the said augmentation shall not be such as

to raise the average annual income of any archdeaconry to any
amount exceeding two hundred pounds ; and that no canonry
shall be so charged with the payment of a portion of the income
thereof to any archdeacon, unless the average annual income of

such canonry, after the payment of such portion as aforesaid,

shall amount to or exceed five hundred pounds
;
provided always,

that no archdeacon shall be entitled to hold any endowment or

augmentation, or other emolument as such archdeacon under the

provisions of this act, unless he shall be resident for the space of

eight months in every year within the diocese in which his

archdeaconry is situate, or as to any present archdeacon, within

the diocese in which his archdeaconry was situate before the

passing of the first-recited act, subject to the same provisions as

to licences for non-residence which are enacted with respect to

incumbents of benefices by 1 & 2 Yict. c. 106."

By sect. 35. " Instead of appointing one archdeacon to either Further

of the new canonries respectively founded in the cathedral
JJJjSjj??

for

churches of Saint Paul, in London, and of Lincoln, or of rjje8i

eacori -

annexing a canonry in any cathedral or collegiate church to an
archdeaconry as aforesaid charged with any payment to another
archdeacon in the same diocese, the rights, duties and emolu-
ments of any canonry, the average annual income of which may
exceed eight hundred pounds, may, by the authority hereinafter

provided, be annexed to two archdeaconries jointly within the
same diocese, not otherwise competently endowed, each arch-

deacon taking his turn of residence for such time, and taking
such share of the emoluments, as shall be directed by the scheme
and order authorizing such annexation ; and each archdeacon
shall during his turn of residence have all the rights and
privileges of a canon (except as to the division of the emolu-
ments) ; and every future archdeacon whose archdeaconry shall

be endowed as last aforesaid shall be deemed the holder of

cathedral preferment within the meaning of the last-recited act."

By sect. 36, provision was made for the archdeaconry of

Nottingham and the parish of Southwell ; but this is repealed by
4 & 5 Yict. c. 39, s. 12.

By sect. 39 of 3 & 4 Yict. c. 113, provision is made for arch-
deaconries of Brecon and Carmarthen.

^
By sect. 56. " Upon the endowment of any archdeaconry by Estates of

either of the modes of endowment herein provided, and with the newly -

consent of the bishop of the diocese and of any archdeacon in
^o^arch-

J deaconnea



206 ORDERS AND OFFICES OF THE CHURCH.

vested in

ecclesiastical

commis-
sioners.

4 & 5 Vict,

c. 39.

Archdeacon-
ries may be
endowed with
benefices.

Power to raise

the income of

any arch-
deaconry to

£200 per

New dioceses.

possession at the time of the passing of this act, all lands, tithes,

and other hereditaments (except any right of patronage) belong-

ing to such archdeaconry at the time of such endowment may,
by the authority hereinafter provided, be vested in the eccle-

siastical commissioners for England, and their successors, for

the purposes of this act ; and any benefice annexed to such arch-

deaconry may be, by the like authority, disannexed therefrom,

and the patronage of such benefice shall thenceforth revert to

the patron to whom it belonged before such annexation, subject

to any transfer of patronage provided by this act."

And it is further enacted by 4 & 5 Yict. c. 39

—

Sect. 9. " That, notwithstanding anything in the said

secondly-recited act contained, it shall be lawful by the autho-

rity in the same act provided, with the consent of the bishop of

any diocese, and of the patron of any benefice within the limits

of any archdeaconry in such diocese, to endow such archdeaconry,

by the annexation thereto of such benefice, such annexation to

take effect immediately if the benefice be vacant at the time of

such endowment or otherwise upon the then next vacancy
thereof; and every benefice so annexed, and every future

holder thereof, shall be subject to all the provisions of 1 & 2

Yict. c. 106."

By sect. 10, the provision in 1 & 2 Yict. c. 106, as to arch-

deacons holding two benefices, " one of which benefices shall be

situate within the diocese of which his archdeaconry forms a

part, or one cathedral preferment in any cathedral or collegiate

church of the diocese of which his archdeaconry forms a part,

and one benefice situate within such diocese": "shall extend and
apply to benefices locally situate within the diocese of which
any such archdeaconry shall form a part, although the same
may not be subject to the jurisdiction of the bishop of such

diocese."

It is provided by the Ecclesiastical Commissioners Act, 1840,

Amendment Act, 1885 (48 & 49 Yict. c. 55), s. 2, that " it shall

be lawful for the ecclesiastical commissioners for England, at

any time after ascertaining the sum required to raise the income
of any archdeaconry to the sum of two hundred pounds per

annum, to submit to her Majesty in council for ratification

under the powers of the said Ecclesiastical Commissioners Act,

1840, that is to say, the act 3 & 4 Yict. c. 113, s. 34, a scheme
or schemes for authorizing the payment out of their common
fund to the holder of the same archdeaconry for the time being

of the sum so required, and this notwithstanding that the powers
contained in the same section or in this act may have been pre-

viously exercised in favour of the same archdeaconry
;
provided

always, that no augmentation to be granted under this act shall

be such as to raise the average annual income of any arch-

deaconry to an amount exceeding two hundred pounds."

Under the various acts for creating new bishoprics, special

provisions have been made for altering the boundaries of arch-
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deaconries and as to the status of archdeacons. See for St.

Albans, 38 & 39 Yict. c. 34, ss. 5, 9 ; for the archdeaconry of

Northumberland, 47 & 48 Yict. c. 33, s. 13 ; for the archdeacon of

Eochester, 41 & 42 Yict. c. 68, s. 10.

Under 41 & 42 Yict. c. 68, s. 7, schemes may be made, inter

alia, " For enabling any archdeacon whose archdeaconry is

affected by the foundation of the new bishopric to reside in

any place in which he is residing at the date of the scheme, and

for making such arrangements as may seem to the ecclesiastical

commissioners requisite to preclude any officer holding office at

the date of the passing of this act from being prejudiced by this

act or any Order in Council or scheme made thereunder."

The provisions as to the Welsh archdeaconries contained in

6 & 7 Yict. c. 77 have already been mentioned (hi).

By sect. 3 of 3 & 4 Yict. c. 86, the archdeacon is enumerated

among those who may be the assessors of the bishop in hearing

proceedings against a clergyman ; but it is not imperative on
the bishop to appoint him.

By 7 & 8 Yict. c. 58, the Archdeacon's Court is empowered
to try questions relating to the discipline of parish clerks (n) .

Further provisions as to vesting the estates of archdeaconries

in the ecclesiastical commissioners are contained in the later acts

relating to this body, and will be found treated of in the chapter

on the Ecclesiastical Commissioners (o).

Under the Ecclesiastical Dilapidations Act, 1871 (34 & 35

Yict. c. 43), the surveyors of dilapidations are to be elected by
the archdeacons and rural deans of the diocese (s. 8) ; and an
archdeacon or rural dean may complain to the bishop of the

state of the buildings on any benefice (s. 12).

Under the Incumbents' Resignation Act, 1871 (34 & 35 Yict.

c. 44), any archdeacon in the diocese may be one of the commis-
sioners (s. 5)

.

By the Public Worship Regulation Act, 1874 (37 & 38 Yict.

c. 85), s. 8, power is given to the archdeacon to make repre-

sentations under that act as to any church or burial ground
within his archdeaconry.

By 48 & 49 Yict. c. 54, s. 3, the archdeacon or rural dean of the

archdeaconry or rural deanery in which a benefice is locally situate

shall be one of the commissioners on inquiries under that act as

to the inadequate performance of ecclesiastical duties by the

incumbent of that benefice. And by sect. 5, the archdeacon of

every archdeaconry must forthwith after the passing of the act,

and afterwards at the expiration of every three years, convene a
meeting of the beneficed clergy of his archdeaconry for the

purpose of electing a commissioner.

Welsh arch-

deaconries.

Church Dis-

cipline Act,

1840.

Parish clerks.

Estates.

Dilapidations.

Incumbents'
resignation.

Public
Worship
Regulation
Act.

Commissions.

m) Yide supra, p. 185.

n) Yide infra, Part VI., Chap.
VII., sect. 1.

(o) Vide infra, Part IX., Chap.
III. See in particular 24 & 25
Vict. c. 131 ; 29 & 30 Vict, c. Ill,

ss. 15, 16.
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CHAPTER VI.

RURAL DEANS.

We have next to consider the institution of rural deans.

Antiquity of The office of rural deans was not unknown to our Saxon

raral^dean*
ancestors (a). For in one of the laws ascribed to Edward the

Confessor, it is provided, that of eight pounds penalty for breach

of the king's peace, the king shall have an hundred shillings

;

the earl of the county fifty shillings ; and the dean of the bishop

in whose deanery the peace was broken, the other ten :
" which

words can be applied only to the office of rural deans, according

to the respective districts which they had in the parts of every

diocese " (b).

Appointment And as in the aforesaid law of King Edward the Confessor
of rural deans. ^e rurai dean is there called the dean of the bishop, so without

doubt he was appointed by the bishop to have the inspection of

clergy and people within the district in which he was incumbent,

under him, and him alone ; in like manner as the archipresbyter

at the episcopal see was one of the college of presbyters, ap-

pointed at the pleasure of the bishop, who in his absence might
preside over them, and under him have the chief care of all

matters relating to the church. But as in process of time, by
the concession of the bishops, the cathedral archipresbyter or dean
became elective, and being chosen by the college of presbyters,

or the chapter, was only confirmed by the bishop ; so after that

the archdeacon, by the like concessions, became a sharer in the

administration of episcopal jurisdiction, he became of course a

sharer in the appointment of rural deans (c)

.

The archdeacon likewise, at the end of his visitation, ought to

present to the bishop all such persons as he shall find in every

deanery, qualified in point of doctrine and judgment for preaching

and instructing the people. And out of these the bishop may
choose whom he pleases for his rural deans (d).

{a) This introductory sketch is ten churches, have been shown by
taken in substance from Kennett. modern research to be erroneous,

But his speculations as to the and have therefore been omitted,

boundaries of deaneries being con- (b) Ken. Paroch. Ant. p. 633.

terminous with hundreds, or as to (c) Gibs. p. 971.

each deanery being a collection of (d) Ayl. Par. p. 99.
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The oath of office which in some dioceses was anciently Their ancient

administered to them, was this :—" I, A. B., do swear diligently oath of office -

and faithfully to execute the office of dean rural within the

deanery of D. First, I will diligently and faithfully execute, or

cause to he executed, all such processes as shall be directed unto

me from my Lord Bishop of B. or his officers or ministers by
his authority. Item, I will give diligent attendance, by myself

or my deputy, at every consistory court, to be hoiden by the said

reverend father in God, or his chancellor, as well to return such

processes as shall be by me or my deputy executed, as also to

receive others, then unto me to be directed. Item, I will from
time to time, during my said office, diligently inquire, and true

information give unto the said reverend father in God, or his

chancellor, of all the names of all such persons within the said

deanery of D. as shall be openly and publicly noted and defamed,

or vehemently suspected of any such crime or offence as is to be
punished or reformed by the authority of the said court. Item,

I will diligently inquire, and true information give, of all such

persons and their names, as do administer any dead men's goods,

before they have proved the will of the testator, or taken letters

of administration of the deceased intestates. Item, I will be
obedient to the right reverend father in God, J., Bishop of B.,

and his chancellor, in all honest and lawful commands ; neither

will I attempt, do, or procure to be done or attempted, any thing

that shall be prejudicial to his jurisdiction, but will preserve and
maintain the same to the uttermost of my power " (e).

From whence it appears, that besides their duty concerning Their holding

the execution of the bishop's processes, their office was to inspect r
J
ral

,

the lives and manners of the clergy and people within their

district, and to report the same to the bishop ; to which end,

that they might have knowledge of the state and condition of

their respective deaneries, they had a power to convene rural

chapters (/).

Which chapters were made up of all the instituted clergy, or

their curates as proxies of them, and the dean as president or

prolocutor. These were convened either upon more frequent

and ordinary occasions, or at more solemn seasons for the greater

and more weighty affairs. Those of the former sort were held
at first every three weeks, in imitation of the courts baron,

which run generally in this form : de tribus septimanis in tres

septimanas ; but afterwards they were most commonly held once
a month, at the beginning of the month, and were for this reason
called kalendce or monthly meetings. But their most solemn
and principal chapters were assembled once a quarter, in which
there was to be a more full house, and matters of great import
were to be here alone transacted. All rectors and vicars, or

their capellanes, were bound to attend these chapters, and to

bring information of all irregularities committed in their respec-

(e) God. App. pp. 6, 7.

P. VOL. I.

(/) Gibs. p. 973.

P
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tive parishes. If the deans were, by sickness or urgent business,

detained from their appearing and presiding in such conventions,

they had power to constitute their sub-deans or vicegerents.

The place of holding these chapters was at first in any one
church within the district, where the minister of the place was
to procure for, that is, to entertain the dean and his immediate
officers. But because in parishes that were small and un-
frequented, there was no fit accommodation to be had for so

great a concourse of people ; therefore in a council at London,
under Archbishop Stratford, in the year 1342, it was ordained

that such chapters should not be held in any obscure village,

but in the larger or more eminent parishes (g) .

In pursuance of which institution of holding rural chapters

and of the office of rural deans in inspecting the manners of

clergy and people, and executing the bishop's processes for the

reformation thereof, we find a constitution of Archbishop
Peccham, by which it is required, that the priests, on every

Sunday immediately following the holding of the rural chapter,

shall expound to the people the sentence of excommunication (h) .

And in these chapters continually presided the rural deans,

until that Otho, the pope's legate, required the archdeacons to

be frequently present at them, who being superior to the rural

deans did in effect take the presidency out of their hands ; inso-

much that in Edward the First's reign, John of Athon gives

this account of it :
" Eural chapters," says he, " at this day are

holden by the archdeacon's officials, and sometimes by the rural

deans." From which constitution of Otho we may date the

decay of rural chapters ; not only as it was a discouragement to

{g) Ken. Paroch. Ant. pp. 639,
640. See also Gibs. p. 973.

(/<) Lind. p. 353. See also the
following passage : Quia inconti-

nentiee vitium et infra. Constitu-
tionem Domini Othoboni, contra
Concubinarios editam Prsecipimus
inviolabiliter observari. Omni-
busque et singulis coepiscopis

suff'raganeis nostris in yirtute

obedientise, et sub poena suspen-

* Decanos rurales. On these
words Lyndwood glosses as follows

:

De quibus loquitur decretalis ad
heec extra, de offi,. Archi. Et sunt
hi decani temporales ad aliquid

ministcrium sub episcopo vel archi-

episcopo exercendum constituti, ut

no. in eod. c. super ver., ab omnibus,

per Inno. & Hostien. concor. in eod.

c. & hos vocat Jo. An. in add), testes

synodales, de quibus sit mentio extra

de testi. cogen. c. praderea. nec
habent institutionem canonicam

sionis ab officio et beneficio quam
in ipsos ferhnus, si sponte circa

hoc fuerint negligentes, firrniter

injungendo mandamus, quatenus
constitutione prsedicta faciant in

quatuor anni principalibus capitulis

ruralibus, per se vel eorum officiales,

vel saltern per decanos rurales,* vel

gerentes eorum vices distincte et

aperte coram toto capitulo exclusis

laicis recitari

tanquam in beneficio, secundum
doctores prsedictos : et de hujus-
modi decanis etiam habetur de cens.

c. cum Apostolis. in constitutione

Othonis, Quod in quodam, et in con-

stitutione, Quoniam tabellionum. Et
dicuntur decani, ed quod decern

clericis sive parochiis pnesint,

secundum Papiam et no. I. di. in
capite post principium. per Arch, in

liosario, et facit ad item C. de Deca.

lib. 12, ubi de hoc super rubr. Lind.

pp. 10, 14, note (c).



RURAL DEANS. 211

the rural dean, whose peculiar care the holding of them had
been, but also, as it was natural for the archdeacon and his official

to draw the business that had been usually transacted there,

to their own visitation, or, as it is styled in a constitution of

Archbishop Langton, to their own chapter (?*).

And this office of inspecting and reporting the manners of the Their attend-

clergy and people rendered the rural . cleans necessary atten- ^£0p f̂

clG

dants on the episcopal synod or general visitation, which was visitation,

held for the same end of inspecting, in order to reformation.

In which synods (or general visitation of the whole diocese by
the bishop) the rural deans were the standing representatives of

the rest of the clergy, and were there to deliver information of

abuses committed within their knowledge, and to propose and
consult the best methods of reformation. For the ancient epis-

copal synods (which were commonly held once a year) were
composed of the bishop as president, and the deans cathedral

or archipresbyters in the name of their collegiate body of pres-

byters or priests, and the archdeacons or deputies of the inferior

order of deacons, and the urban and rural deans in the name of

the parish ministers within their division, who were to have their

expenses allowed to them according to the time of their attend-

ance, by those whom they represented, as the practice obtained

for the representatives of the people in the civil synods or parlia-

ment. But this part of their duty which related to the informa-

tion of scandals and offences, in progress of time devolved upon
the churchwardens, and their other office of being convened to

sit members of provincial and episcopal synods, was transferred

to two proctors or representatives of the parochial clergy in

every diocese to assemble in convocation, where the cathedral

deans and archdeacons still kept their ancient right, whilst the

rural deans have given place to an election of two only for

every diocese, instead of one by standing place for every

deanery (A-)

.

And albeit their office at first might be merely inspection, yet Their judicial

by degrees they became possessed of a power to judge and deter- and other

mine in smaller matters ; and the rest they were to report to ordinary and
their ecclesiastical superiors (/). extraordi-

And by special delegation they had occasionally committed to nai7-

them the probate of wills, and granting administration of the

goods of persons intestate ; the custody of vacant benefices, and
granting institutions and inductions ; and sometimes the deci-

sions of testamentary causes, and of matrimonial causes, and
matters of divorce. Of which there appear some footsteps in

one of the legatine constitutions of Otho : by which it is

enjoined, that the dean rural shall not thereafter intermeddle
with the cognizance of matrimonial causes : and by another
constitution of the same legate, he is commanded to have an

ft) Gibs. p. 973. 649.

(&) Ken. Paroch. Ant. pp. 648, (?) Gibs. p. 972.

p2
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authentic seal : all which shows, that anciently there was some-
what of jurisdiction intrusted with them(m). It is said that,

before their declining state, they were sometimes made a sort

of ehorepiscopi, or rural bishops : being commissioned by the

diocesan to exercise episcopal jurisdiction, for the profits whereof
they paid an annual rent : but as the primitive ehorepiscopi had
their authority restrained by some councils, and their very office

by degrees abolished ; so this delegation of the like privileges to

rural deans, as a burden and scandal to the church, was inhibited

by Pope Alexander III. and the Council of Tours (n).

Their con- This office has been always of a temporary nature ; and is

thekoffice
1

expressly declared so to be both by Lindwood and John de Athon.
And this was the reason why the seals which they had for the

due return of citations, and for the dispatch of such business as

they should be employed about, had only the name of the office

(and not, as other seals of jurisdiction, the name of the person

also) engraven in it (o)

.

But in the diocese of Norwich, the admission of rural deans
seems to have been more solemn than elsewhere, and their con-

tinuance perpetual : for whilst that see was vacant, in the time
of Archbishop Whitlesey, several rural deans there were collated,

whereas in other places they are only said to be admitted ; and
in an ancient metropolitical visitation of the same diocese, the

first in every deanery is such a one perpetual dean (p).

And perhaps several of the deans of peculiars may have
sprung originally from rural deans.

Their disuse. Finally, By the prescription and power of the archdeacons

and their officials, it happened, that in the next age before the

reformation of our church, the jurisdiction of rural dean in this

island declined almost to nothing. And at the Reformation, in

the public acts of our reformers, no order was taken for the

restoration of this part of the government of the church. In the

Reformatio Legum this was provided for, but fell to the ground
for want of confirmation by the legislative power. So that these

rural officers in some deaneries had at one time become ex-

tinct, in others had only a name and shadow left. Nor do we
find any express care further taken for the support of this office,

but only in the provincial synod of convocation held at London,
April 3, 1571, by which it was ordained, that "the archdeacon,

when he hath finished his visitation, shall signify to the bishop
what clergymen he hath found in every deanery so well endowed
with learning and judgment, as to be worthy to instruct the people

in sermons, and to rule and preside over others : out of these the

bishop may chuse such as he will have to be rural deans "
(q).

(m) Ken. Paroch. Ant. pp. 641

—

644, 647 ; Gibs. p. 972 ; God. App.
p. 7.

(n) Ken. Paroch. Ant. p. 639.
(o) Gibs. p. 972; Otho. Athon,

p. 69. And see Braithwaite v. Hook,

Special Report, and 8 Jur. N. S.

p. 1186.

(p) Ibid.

(q) Ken. Paroch. Ant. pp. 652,

653 ; God. App. p. 7.
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This office—pronounced by the high authority of Sir L. Modem

Jenkins (r) to be of great usefulness to the church—has lately ^^deans
been resuscitated. As the duties of the rural dean are now
clearly those of inspection and report only, they are ancillary to

and not conflicting with those of the archdeacon.

It was recommended by 6 & 7 Will. 4, c. 77 (s), that every Areas of

parish be within a rural deanery, and every deanery within an
deaneries,

archdeaconry.

And by 3 & 4 Yict. c. 113, s. 32, it is provided that, on the

representation of the bishop, any rural deanery may be divided,

and each portion constituted a separate rural deanery.

By 37 & 38 Yict. c. 63, power is given to alter the area of

rural deaneries, to increase or diminish their number, and to name
the new ones. Every parish is in its entirety to be within one
rural deanery. Every rural deanery similarly in one arch-

deaconry (t).

By 3 & 4 Yict. c. 86, s. 3, it is provided that a rural dean Commis-

within the diocese may be one of the five commissioners
church

under

appointed by the bishop to institute a preliminary inquiry into Discipline

charges against a clerk in holy orders. Act.

For the powers of rural deans under the Ecclesiastical Modern

Dilapidations Act, 1871 (34 & 35 Yict. c. 43), ss. 8, 12, see
Bt

r̂7
7

above (u). Under the Incumbents' Eesignation Act, 1871 (34 &
powers *

35 Yict. c. 44), any rural dean in the diocese may be one of the

commissioners (s. 5). Under the act 48 & 49 Yict. c. 54, s. 3,

the rural dean or the archdeacon is to be one of the commis-
sioners (x).

(r) Life of Sir Leoline Jenkins,
vol. i. Preface, p. lii.

[a) Sect. 1, and Recomm. 53.

(t) Yide supra, p. 204.

(u) Page 207.

(x) Yide supra, p. 207.
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CHAPTER VII.

DEANS OF PECULIARS.

Deanswithout The word dean is also applied to divers that are the chief of
jurisdiction.

certain peculiar churches or chapels : as the dean of her majesty's

chapel royal, and the dean of the chapel of St. George at

Windsor ; not necessarily being the heads of any collegiate

body, nor endowed with any jurisdiction, but only dignified and
honoured with the name and title (a) .

Without a And as there are some deans without jurisdiction, so there
chapter, were also some deans with jurisdiction, but without any chapter:

as the dean of Croydon in Surrey, the dean of Battle in Sussex,

the dean of Booking in Essex, the dean of Stamford, and many
others (b) .

Dean of the The dean of the Arches was the judge of the Court of Arches,
Arches.

g0 ca]2e(j 0f ;gow Church in London, by reason of the steeple

thereof raised at the top with stone pillars in fashion like a bow
bent archwise ; in which church this court was ever wont to be
held, being the chief and most ancient court and consistory of

the jurisdiction of the Archbishop of Canterbury (c) , which
parish of Bow, together with twelve others in London, whereof
Bow is the chief, were within the peculiar jurisdiction of the

said archbishop in spiritual causes, and exempted out of the

Bishop of London's jurisdiction (d).

And it is supposed that he was originally styled dean of this

court by reason of his substitution to the archbishop's official,

when he was employed abroad in foreign embassies
;
whereby

both these names or styles became at last in common under-

standing, as it were, but not in reality, synonymous (e) ; the

official principal of the Arches Court of Canterbury being the

judge throughout the province, and having by his patent the

right of hearing appeals from the dean (/). In fact no dean is

now appointed.

(a) God. pp. 52, 54. were in 1845 made part of the
(b) God. p. 52. See specially as diocese of London. See Orders in

to the Dean of Battle, Wats. c. 15, Council (referred to on p. 27),

p. 110. vol. iii. p. 269.

(c) But see 10 Geo. 4, c. 53, s. 11. (e) God. p. 102.

(d) God. p. 96. These parishes (/) Vide infra, Part IV., Chap. IV.
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The Court of Peculiars of the Archbishop of Canterbury had
special provisions made as to its practice by 10 Geo. 4, c. 53.

There is or was also a deanery of St. Martin le Grand in Dean of
<

London, concerning which Lindwood puts the question, whether st
-
Martm'

s -

it be such an ecclesiastical benefice as that the incumbent thereof

may incur such penalties as other persons beneficed may incur.

And after deep inquiries into the laws, precedents and antiqui-

ties, foreign and domestic, with delectable variety of great

learning on both sides argumentatively and impartially, at last

concludes it in the affirmative (g).

It is said, that after the death of the dean of a free chapel Profits during

belonging to the king, the king shall have the profits of the vacatl0n -

deanery ; for it is at his pleasure whether he will collate a new
dean to it (h).

Now, however, by various acts, deans of peculiars have been Peculiars,

deprived of almost all their jurisdiction. By 1 & 2 Vict. c. 106, h°^.far

s. 108, archbishops and bishops have jurisdiction for the purposes

of that act over all peculiars within their province or diocese.

By 3 & 4 Yict. c. 86, all proceedings under that act against

clerks in holy orders take place before the bishop of the diocese.

By 10 & 11 Vict. c. 98, an annual act, but continued yearly,

the bishop of every diocese shall by himself or his officers exercise

jurisdiction throughout his diocese. Sect. 5, however, continues

to the authority of a peculiar the power to grant marriage licences

concurrently with the bishop of the diocese (i).

By 3 & 4 Vict. c. 113, s. 29, the peculiar parishes of St.

Margaret and St. John, Westminster, are made part of the

diocese of London (k).

13 & 14 Vict. c. 76, makes special provision for abolishing

the royal peculiar of St. Burian's in Cornwall.

And the ecclesiastical commissioners are empowered by various

statutes to frame schemes for the abolition of other peculiars (/).

abolished.

(a) God. p. 53 ; Lind. p. 125.

(h) God. p. 52.

jj)
Vide infra, Part III., Chap.

YJJL., sect. 7.

(k) See Combe v.De la Bere, 22 Ch.
D. p. 316, where the subject of the

exemption of royal palaces is also

discussed.

(Z) See 6 & 7 Will. 4, c. 77, s. 10;
13 & 14 Yict. c. 94, s. 24. Vide
infra, Part IV., Chap. IV.
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CHAPTEE VIII.

TITLES OF OFFICIATING CLERKS.

Titles. Clerks in holy orders who are employed in discharging offices,

other than those already mentioned, in the church, have various

designations in various states.

In England these officers are known to the law by the follow-

ing designations :

—

1. Parson or Eector.

2. Yicar.

3. Curate, Stipendiary.

4. Curate, Perpetual.

5. Minister of Chapel of Ease.

6. Donee.
7. Chaplain.

8. Lecturer.

9. " Eeader," though the office may in our Church be
discharged by a Layman.

Who have
cure.

Who not.

Ministers
under Church
Building
Acts.

Of these clerks in holy orders the rector, vicar, perpetual

curate and donee have benefices with cure of souls. It is

proposed to give some account of these officers and of the

ministers of chapels of ease before the general subject of benefice

and advowson be examined.

In a subsequent chapter the stipendiary curate, the chaplain,

the lecturer, the reader, who have not, strictly speaking, benefices,

will be treated of.

For the various classes of officiating ministers created by the

Church Building Acts, the later part of this work which deals

with this subject may be consulted (a).

(a) Part IX., Chaps. V., YI.
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CHAPTEE IX.

PARSONS OR RECTORS AND VICARS.

Sect. 1.

—

Preliminary.

2.— Origin of the Appropriation of Churches.

3.—Endowment of Vicarages upon Appropriation.

4.—Augmentation of Vicarages.

5.—Dissolution of Vicarages.

6.— Conversion into Rectories.

7.—Some Miscellaneous Points.

—

—

Sect. 1.

—

Preliminary.

Parson, persona, properly signifies the rector of a parish church ; Parson or

because during the time of his incumbency he represents the rector,

church, and in the eye of the law sustains the person thereof, as

well in suing as in being sued, in any action touching the

same (a).

Parson imparsonee {persona impersonate) is he that as lawful

incumbent is in actual possession of a parish church, and with

whom the church is full, whether it be presentative or impro-
priate {b).

Vicars are next to be considered. It is necessary to explain Vicars,

the account of the status of vicars by a sketch of what is known
to our law by the title of " Appropriation."

The subject may be discussed under these four heads :

—

Origin of the Appropriation of Churches.

Endowment of Vicarages upon Appropriation.

Augmentation of Vicarages.

Dissolution of Vicarages.

—

—

Sect. 2.

—

Origin of the Appropriation of Churches.

For the first six or seven centuries (c), the parochia was the
diocese or episcopal district, wherein the bishop and his clergy

(a) God. p. 185; Lind. p. 117, taken from Kennett, " The case of
gloss e. on personatibus, '

' Est enim impropriations and of the augmen-
istudnomen,^mona,vulgare^n<7^- tation of vicarages and other in-
corum" &c. sufficient cures," ed. 1704; after-

(b) 1 Inst. p. 300 b. wards cited in this work as Kennett
(c) This introductory sketch is on Impropriations.
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lived together at the cathedral church ; and whatever were the

tithes and oblations of the faithful, they were all brought into a

common fund, from whence a continual supply was had, for

support of the bishop and his college of presbyters and deacons,

and for the repair and ornaments of the church, and for other

suitable works of piety and charity. So that before the distri-

bution of England into parishes (as the word is now used) all

tithes, offerings and ecclesiastical profits whatsoever, did entirely

belong to the bishop and his clergy for pious uses, and by their

original nature could not be in the hands of any layman, or be
employed to any secular purpose. This community and col-

legiate life of the bishop and his clergy appears to have been
the practice of our British, and was again appointed for the

model of our Saxon churches.

History of While the bishops thus lived amongst their clergy, residing
appropriation. with them, in their proper seats or cathedral churches; the

stated services, or public offices of religion, were performed
only in those single choirs ; to which the people of each whole
diocese resorted, especially at the more solemn times and seasons

of devotion. But to supply the inconveniences of distant and
difficult access, the bishop sent out some presbyters into the

remoter parts, to be itinerant preachers, or occasional dispensers

of the word and sacraments. Most of these missionaries returned

from their holy circuit to the centre of unity, the episcopal col-

lege, and had there only their fixed abode
;
giving the bishop a

due account of their labours and successes in their respective

progress. Yet some few of the travelling clergy, where they
saw a place more populous, and a people zealous, built there a
plain and humble conveniency for divine worship ; and procured

the bishop to consecrate it for an oratory or chapel at large, not

yet for a parish church, or any particular congregation, to be
confined within certain bounds and limits. And while the

necessities of the country were thus upon occasion supplied, it

did not alter the state of the ecclesiastical patrimony ; which
still remained invested in the bishop for the common uses of

religion, as devoted solely to God and his clergy.

The division of a diocese into rural parishes, and the founda-
tion of churches adequate to them, cannot be ascribed to any one
act, nor indeed to any one single age.

Several causes and persons did contribute to the rise of

parochial churches. Sometimes the itinerant preachers found
encouragement to settle amongst a liberal people, and (by their

assistance) to raise up a church, and a little adjoining manse.
Sometimes the kings, in their country Tills and seats of pleasure

or retirement, ordered a place of worship for their court and
retinue, which was the original of royal free chapels. Very often

the bishops, commiserating the ignorance of the country people,

took care for building churches, as the only way of planting or

keeping up Christianity amongst them. But the more ordinary

and standing method of augmenting the number of churches
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depended on the piety of the thanes or greater lords; who,

having large fees and territories in the country, founded churches

for the service of their families and tenants within their do-

minion. It was this gave a primary title to the patronage of

laymen : it was this made the bounds of a parish commensurate

to the extent of a manor : it was this divided the several portions

of the same church, according to the separate interest of the

several lords : and it was this distinct property of lords and
tenants, that by degrees allotted new parochial bounds, by the

adding of new auxiliary churches.

This first designation of parish churches did not at all break

in upon the right of the bishop, either in respect of spirituals or

temporals. For the bishop had still the proper cure of souls

within his whole diocese, and a title to all the ecclesiastical

revenues ; and it was by his authority and consent, that parish

churches and priests were so ordained, as helps and assistants

given to him.

The earlier edition of this work contained (as Dr. Burn's work Origin of

did) a further historical quotation from Kennett at great length, j^f^
giving his view of the origin of compulsory tithe and of the

assignment of such tithe in full to the parish church of the parish

in which it arose. Some points in this history have always been
matter of controversy ; and quite recently Lord Selborne has

given reasons for qualifying Kennett's views (cl) . It is thought
sufficient in this work to state here that all writers agree that at

latest by the end of the twelfth century, or the date when the

canons of the third Lateran Council (a.d. 1179, 1180) were
received into England, parishes had become definitely created (e)

with churches and incumbents instituted by the bishop ; and
that as a rule the parish church and its incumbent was endowed
with the tithes arising from all lands within the limits of the

parish, this rule being so general an one that the law presumed
such an endowment unless proof wras given to the contrary (/).
And so much concerning the original appropriation of churches.

We come next to consider more particularly the endowment of

vicarages consequent thereupon.

An appropriation is the annexing of a benefice to the proper Appropria-

and perpetual use of some religious body politic, which thereby tion andim-

becomes perpetual incumbent. At first, appropriations were J^Str^
made to sole corporations spiritual, as abbots, priors, &c, who
could perform divine service in person but were afterwards
extended to corporations aggregate, who discharged that func-
tion by a vicar (g). But though appropriations can only be
made to spiritual persons who are bound to provide for the

(d) Lord Selborne, Ancient Facts
and Fictions concerning Church and
Tithes, Part II., Chap. X., §§ 2, 7.

(e) Vide supra, p. 125.

(/) Selden on Tithes, ch. vti.

§1; ch. ix.§4; ch. xi.§ 1 (ed. 1618),

pp. 142, 260, 297.

(g) Grendon v. Bp. of Lincoln,
Plow. pp. 496, 497 ; 1 Black. Com.
ed. Christian, 1809, p. 385.
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service of the church and thereby become perpetual parsons (h),

yet divers grants of parsonages, &c, were made by the crown at

different times to laymen, and particularly by HenryVIII., which
are confirmed by statute 31 Hen. 8, c. 13, ss. 18, 19. And these

are called impropriations, though the terms appropriate and
impropriate are sometimes used indiscriminately, as in the

statute 29 Car. 2, c. 8.

The adores fabulce, as they were called by Dyer, in an appro-

priation, are the patron, king and ordinary ; for it was necessary

that the patron should obtain the king's licence in chancery and
the consent of the ordinary, as both the king and ordinary had
an interest in lapses (which, after the act of appropriation could

not take place), and were also considered to be proper guardians

of the rights of the church. If the benefice was full, it was
necessary to have the concurrence of the incumbent, to give the

appropriation immediate effect (i).

The term impropriate is used as synonymous with appropriate

in 1 Eliz. c. 19 (A) . In a petition to parliament, temp. HenryVIII.,
the term is impropried. " Churches in proper use " is the term
in 15 Eic. 2, c. 6. An impropriation (/), of which there are or

were in England three thousand eight hundred and forty-five, is

properly so called when it is in the hands of a layman ; and an
appropriation is when it is in the hands of a bishop, college,

religious house, or the like
;
though sometimes these terms are

confounded and used promiscuously. Lord Stowell said (m),—
Duke of Port- " It must be evident to any one who considers the history of

ham
V BiHg " imProPriati°ns >

that a lay rector cannot have cure of souls : and
the statutes (n) of dissolution having directed that impropriations

should be held by laymen as they were held by the religious

houses from which they were transferred, it may be convenient

that this point should be a little more fully considered.
" There is some confusion in the books in not always dis-

tinguishing between two sorts of appropriation which were
fundamentally different. Appropriations are an abuse which
took their rise in the darker ages. They are termed usually in

the canon law ' annexiones, donationes, nnionesj &c, and the term
appropriation, which was borrowed from the form of such grant
' in proprios usus,

9
appears to have been peculiar, or principally

confined to England. Ducange cites a letter from England, in

which it is used (o) . It is seldom, indeed, to be found in any
foreign canon without reference to this country, and there is

scarcely a foreign writer who, in noticing it, does not say, quas

in Anglia vocant appropriations

.

(h) Wright v. Gerrard, Hob. (m) In the case of the Duke of
p. 307. Portland v. Bingham, 1 Consist.

(t) Grendon v. Bp. of Lincoln, p. 163.

Plow. p. 497 ; 11 Co. pp. 8 a, 11 a. (n) 27 Hen. 8, c. 28; 31 Hen. 8,

(k) This portion of the statute has c. 13.

now been repealed. (o) Ducange, Glossary, p. 592.

{I) Ayl. Par. p. 90.
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" There were two sorts of appropriation, or rather appropria-

tion was authorized to be made with different privileges in two
forms (p), the one pleno jure, sive utroque jure, tarn in spiritualibus

quam in temporalibus, where the interests in the benefice, both

temporal and spiritual, were annexed to some religious house,

and the other, non utroque jure, though pleno jure, as it is

described, in temporalibus, where temporal interests only were
conveyed, such as the tithes or patronage of the benefice ; but

the cure of souls resided in an endowed perpetual vicar.

" In the first species, the religious house had the cure of souls

and all rights, and performed the duties of the church by its own
members, or by stipendiary curates, and the distinction on this

point is summarily described in a passage from the proceedings

of the Court of Audience :
—

' Cum ecclesia conceditur alicui

monastcrio, pleno jure, in temporalibus, tunc episcopi debent iustituere

vicarium perpctuum ; ubi vero unitur mensce episcopali, vel abbatiali,

et spectat ad illam, pleno jure, tarn in spiritualibus, quam in tem-

poralibus,—tunc ponitur in ea presbyter temporalis, ad nuturn

removibilis, ad exercithun curce, quce principaliter residet in eo cujus

mensm est unita' (q). This description of these two species of

appropriation is to be met with also in frequent passages of the

Aurea summa Hostiensis, a learned commentator of the thirteenth

century (r).

" Against holding benefices pleno et utroque jure, great com-
plaints were made in the Grallican Church, in which on no
subject was dissatisfaction more loudly or more frequently

expressed ; and it is mentioned, as a fundamental maxim in that

church, that, since the Council of Constance (s), it has become a

legitimate cause of revocation in that kingdom.
" In England it was ordained by the constitution of Othobon

that all religious houses which possessed churches in proprios

usus, should present vicars with competent endowment to the

diocesan for institution, within the space of six months ; and
that if they failed so to do, the bishop was empowered to fill up
the vacancy. This, however, proved insufficient against the

power of the monks. The civil legislature next interfered, and
passed the statutes 15 Bic. 2, c. 6, 4 Hen. 4, c. 12, which

(p) X. iii., 33, 3. Panormitan et

Hostiensis, in loc. cit.

(q) Vicar's Plea, p. 107 ; Selden
on Tithes, ch. 12, § 1 ;

Ayl. Par.

p. 86 ; Lind. pp. 157, 158.

(r) "Ubi ecclesia ad monasteriurn.

pertinet pleno jure, habet monaste-
riurn in ea institutionem, destitu-

tionem, investiturarn, ndelitatem,

obedientiam, correctionem, et quoe-

dam alia : episcopus nihilominus
desuper est ; nisi privilegium, vel

preescriptio, vel contraria consue-
tudo, obest : sed ubi pleno jure non
pertinet, tunc habet ibi monaste-
riurn temporalia, et reprsesenta-

tionem presbyteri vicarii tantuin,

qui non debet ab episcopo recipi,

nisi per monachos sufficiens portio

assignetur." On a further dis-

cussion how the bishop could grant
such powers in pleno jure,, being
greater than what he himself pos-
sessed, the answer is, " non potest

transferre, nisi ex causa, puta,
propter paupertatem mensce re-

ligiosorum, quae non sufficit ad
sustentationem ipsorum," &c. Lib.
i. p. 296.

(s) a.d. 1414. See folio editions

of Councils, Paris, 1671, Venice,
1730. Vicar's Plea, p. 4.
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require that vicarages should be regularly endowed. Such was
the general and legal character of appropriations in England by
the canon law, and by the statutes of the realm. The vicarage

became a benefice with cure of souls, and the monks held in

proprietatem, in some sort, as a lay fee " (t).

Before the General Council of Lateran, 1179, appropriations

might have been made to laymen, but by that council, which
was incorporated into the English law, laymen were made
incapable of appropriations granted to them (u).

Transfers on By 29 Hen. 8, c. 28, and 31 Hen. 8, c. 13, the statutes of
dissolution of the dissolution of monasteries, churches appropriate were granted
monasteries. ^ ^e king, and his grantees had thereby not only the same in-

terest in the appropriation that the religious houses had, but also

an interest by the regal grant of an estate given them by par-

liament, and consequently had a fee or possession which, when
the statutes of dissolution were made, was not of spiritual

cognizance while in the hands of the king, and therefore could

not be so in those of his patentees,

—

—

Appropria-
tions to

laymen pro-

hibited.

Restrictions

by statute.

15 Rich. 2,

c. 6.

4 Hen.
c. 12.

4,

Duty of im-
propriator to

maintain
priest.

Sect. 3.

—

Endoivment of Vicarages upon Appropriation.

By 15 Bic. 2, c. 6, "in every licence from henceforth to be
made in the chancery, of the appropriation of any parish church,

it shall be expressly contained, that the diocesan of the place,

upon the appropriation of such churches, shall ordain, according

to the value of such churches, a convenient sum of money to be
paid and distributed yearly of the fruits and profits of the same
churches, by those that shall have the said churches in proper

use, and by their successors, to the poor parishioners of the said

churches, in aid of their living and sustenance for ever ; and
also that the vicar be well and sufficiently endowed."
And by 4 Hen. 4, c. 12, " from henceforth, in every church so

appropried or to be appropried a secular j^erson be ordained vicar

perpetual, canonically institute and induct in the same, and
covenably endowed by the discretion of the ordinary, to do
divine service, and to inform the people, and to keep hospitality

there .... and no religious be in any wise vicar in any church

so appropried or to be appropried by any means in time to come."
From henceforth.']—This statute extends not to appropriations

made before this time (x).

There shall be a Secular Person ordained Vicar Perpetual.]—In
the case of Bonsey v. Lee (1684), it was decreed, that where
there is no vicarage endowed, the impropriator of the small

tithes is bound to maintain a priest ; and upon an information

[t] Duke of Portland v. Bingham,
1 Consist, pp. 162—165; Gibs,

p. 719; Malkt v. Trigg
t

1 Vera,

p. 42.

(u) X. iii. 30, 19; 2 Inst. p. 641.
(x) Britton v. Ward, 2 Roll,

p. 127.
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by the attorney-general for that purpose, the king may assign to

the curate such an allowance or proportion of the small tithes as

he shall think fit : but otherwise it is, where the vicar is endowed,
though but of never so small a matter (//)

.

In appropriated churches, where no vicar has been endowed, Appointment

the officiating minister is appointed by the appropriate or im- °^.^
petual

propriator, and is called perpetual curate, (s).

Instituted and inducted.]—Institution and induction seem to

be the specific difference between a vicar and a perpetual curate

:

both can only be in a church that was appropriated. But this

must be understood only where the curacy is parochial
;

for, as

to curates of chapels, there seems to be no similitude between
them and curates of parishes. But yet it seems this cannot be
so : for then quaere, what is the difference between a donative

vicarage and a perpetual curacy ? for it is commonly said, that

vicarages may be donative, and even rectories may be so. And
yet it is contrary to this act that any vicarage, created on an
appropriation since the act, should be donative : and therefore

donative vicarages must have been such as were made on appro-

priations before the act, or upon appropriations ad mensam
monachorum, wThich are not within the act ; and these last, if

any such there were, seem to differ only in name from perpetual

curacies. A vicar is in for life ; a curate, as it seems, at will (a)

.

The former is always (qu. or at least usually) endowed, the latter

never (b), except since Queen Anne's bounty (c). A donative is

always endowed, but a perpetual curacy is never, as it seems (d)

.

And if so, then the endowment is a specific difference between a

donative vicarage and a perpetual curacy. Note also, where
there is a curate, the parson is incumbent; where there is a

vicar, the vicar is incumbent (e).

Covenably endowed."]—So as without endowment, the appro-
priation was not good (/).

By the Discretion of the Ordinary.']—Before this it could not
be done but with the consent of the patron ; but there was no
necessity of the licence of the king (as in the case of appropria-

tion), because no damage accrued to the crown (g).

No Religious shall in any wise be made Vicar in any Church
appropriated.]—But if the benefice was given ad mensam mono*
chorum, and so not appropriated in the common form, but
granted by way of union plenojure; in that case it was served

by a monk of their own body, who was removable at their own
pleasure. Which is the foundation of our perpetual curacies,

where the impropriators are bound to provide divine service, but
may do it by a curate, not instituted, but only licensed by the

(y) 1 Yern. p. 246. (d) Bunb. p. 274.
(z) 1 Black. Com. ed. Christian, (c) Serj. Hill's MSS.

1809, p. 388 (n.), 23. (/) Crimes v. Smith, 12 Co. p. 4.

(«) Price v. Pratt, Bunb. p. 274. [g) 2 Roll. Abr. p. 334; Gibs.
(b) Ibid. p. 717.
(c) Yide 1 Geo. 1, st. 2, c. 10.
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bishop. So the monks served them; and because the acts of

dissolution gave the lands to the king in such manner and form
as the monks held them, they who derive from the crown have
reckoned themselves under no restraint to present a vicar to the

bishop for institution. But though the canon law is clear that

such benefices as were united mensce monachorum might be
served by monks (A), without institution; yet the law also was
that in case such cures were supplied by seculars they must have
institution ; and there being now no supply but by seculars, it

seems to follow that by law no benefices can be now served by
stipendiary curates without institution : but the received practice

is otherwise (i) .

It was only in later times that monks were allowed to be
ordained by the bishop of the diocese, and were frequently

advanced to the highest offices in the church
;
they were always

held to be incapable of a cure of souls without dispensation (k).

But having succeeded in procuring a vast number of benefices

to be appropriated to their religious houses, they were frequently

not content with naming clerks to serve them, who were to be
ordained, instituted, and governed by the bishop, but thought
fit to serve the churches themselves, and often pretended that

the government of the bishop was incompatible with the regula-

tions of their orders. These usurpations rendered them un-
popular both with the laity and clergy (/) . In the canon law
we find several regulations to secure a fit allowance to the

clerks who serve appropriated churches, which allowance might
be made a condition of their ordination, and if then neglected

might afterwards be assigned by the bishop (m) . A better,

though in order of time a later remedy, was applied here by
15 Ric. 2, c. 6, which, as Dr. Gibson observes, makes a sufficient

endowment a condition not of admitting the clerk, but of appro-

priating the benefice (n) . This act passed at the earnest com-
plaint of the commons against the abuses of appropriations (o).

The act of endowment by the bishop might be made either in

the act of appropriation, or by a subsequent act and a separate

instrument (p) .

It is to be feared that most of the endowments are now lost,

at least to us, by being carried to Rome at the dissolution of

monasteries (q) .

Upon the making an appropriation, an annual pension was
reserved to the bishop and his successors, commonly called an
indemnity, and payable by the body to whom the appropriation

was made. The ground of which reservation, in an ancient

appropriation in the registry of the Archbishop of Canterbury,

(A) As to nunneries, that was not

so. Dugd. Warw. pp. 1041—1043.

(?:) Gibs. p. 717 ; Jacob y. Dallo,

6 Mod. p. 230.

(k) Lind. p. 306.

(l) See X. iii. 37 ; Clem, i., 5, 1

;

and Ayl. Par. p. 371.

(m) Clem, iii., 12, 1.

(n) Gibs. p. 716.

(o) Rot. Par. 15 R. 2, 38.

(p) Gibs. p. 719.

{q) Johns, p. 239.
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is expressed to be, for a recompense of the profits which the

bishop would otherwise have received during the vacation of

such churches (r).

A vicarage by endowment becomes a benefice distinct from Vicarage, a

the parsonage. As the vicar is endowed with separate revenues,
benefice,

and is now enabled by the law to recover his temporal rights

without aid of parson or patron ; so has he the whole cure of

souls transferred to him by institution from the bishop. It is

true in some places both the parson and the vicar used to receive

institution from the bishop to the same church, as it is in the

case of sinecures, the origin of which was thus : The rector (with Sinecures,

proper consent) had a power to entitle a vicar in his church to

officiate under him, and this was often done ; and by this means
two persons were instituted to the same church, and both to the

cure of souls, and both did actually officiate. So that however
the rectors of sinecures, by having been long excused from resi-

dence, are in the common opinion discharged from the cure of

souls (which is the reason of the name) ; and however the cure

is said in the law books to be in them habitualiter only
;
yet in

strictness of law, and with regard to their original institution,

the cure is in them a^tualiter, as much as it is in the vicar (s).

Sinecures, however, have now been almost entirely abolished.

The parson by making the endowment acquires the patronage Patronage,

of the vicarage. For in order to the appropriation of a parson-

age the inheritance of the advowson was to be transferred to the

corporation to which the church was to be appropriated; and
then the vicarage being derived out of the parsonage, the parson

of common right must be patron thereof. So that if the parson
makes a lease of the parsonage (without making a special reser-

vation to himself of the right of presenting to the vicarage) the

patronage of the vicarage passes as incident to it(t). But it

was held in the 21 Jac. 1, that the parishioners may prescribe

for the choice of a vicar. And before that, in the 16 Jac. 1, in

the case of Shirley v. Uhderhill, it was declared by the court

that though the advowson of the vicarage of common right is

appendant to the rectory, yet it may be appendant to a manor,
as having been reserved specially upon the appropriation (u).

Lord Stowell, in the Duke of Portland v. Bingham (#), insists Distinction

much upon the distinction between a lay and spiritual rector, between lay

"Nothing can be more clear" (he observes) "than that he, i.e., the ^ 0̂

mtual

former, has not cure of souls in fact, or in presumption, of

law7
; for as to what is said in some books, that he may have it

4

habitualiterJ it is a distinction which more properly applies to

cases of another description where there is a spiritual rector, but
4
sine curd, and an endowed spiritual vicar of the same church,

(r) Gibs. p. 718. (t) 2 Roll. Abr. p. 59.

(a) Gibs. p. 719: Britton and \u) Mo., p. 894; Gibs. p. 719.
Ward's case, Cro. Jac. p. 518 ; See Code v. Hulmed, 2 Roll. p. 304.
Clarke v. Pryn, 1 Sid. p. 426. Yide (x) 1 Consist, p. 162.
infra, Chap. XII., sect. 4.

P. VOL. I. Q
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who has the ' cura animarum actualiter] whilst the other is said

to possess it only ' habitualiter And he does not seem to be

certain that the patronage necessarily, ex vi termini, belongs

to a lay rector. In Mallet v. Trigg, Lord Northington said,

" There was a great difference as to the parson's right of

naming or choosing his vicar, where the parson was of a lay

fee, and where he had a cure of souls; for in the latter case,

there was reason he should approve of the man who was to

act under him in so high a trust "(s). Grodolphin says (a),

" The vicar is usually appointed and allowed to serve the cure,

by him who hath the impropriation of the parochial tithes
;

"

and, " The parson, and not the patron of the parsonage, of

common right is patron of the vicarage, for that is derived

out of the parsonage : dubitatur, 17 Edw. 3, 51, 6 ;
contra,

5 Edw. 2, quare impedit, 165, per Pass. ; and if a person appro-

priate create a vicarage, he shall be patron thereof, 17 Edw. 3, 51.

He is both parson and patron (b). So likewise if there be a

vicar and parson appropriate, the ordinary and the parson

appropriate may in time of vacation of the vicarage reunite the

vicarage to the parsonage "(c).

Sometimes, upon appropriation, the right of presenting the

vicar was given to the bishop, probably to induce his consent, as

appears from divers instances.

There were no vicarages at common law : or, in other words,

no tithes or profits of any kind do cle jure belong to the vicar,

but by endowment or prescription, which cannot be presumed,
but must be shown on the part of the vicar. For which reason

the payment of tithes to the parson was primd facie a discharge

against the vicar (d).

Vicarages are usually supposed to have begun in the eighth

year of Henry III. ; but they are to be met with as early

as the time of King John. It would seem there is an in-

stance of the appointment of a perpetual vicar in the reign of

Henry II. (<?).

The first endowment of the vicar could not be prescribed

against by the parson. This was adjudged in the case of

Fringe v. Child (2 Jac. 1) (/).
The loss of the original endowment was supplied by pre-

scription ; that is, if the vicar had enjoyed this or that particular

tithe by constant usage, the law would presume that he was
legally endowed with it by the same reason that it presumed
some tithes might be added by way of augmentation, which
were not in the original endowment (g)

.

(z) 1 Vera. p. 42.

(a) God. p. 197.

(6) See 2 Roll. Abr. p. 334.

(c) Mich. 7 Jac. B. K., Stafford's

case.

(d) Gibs. p. 719 ; Britton and
Ward's case, Palm. p. 113; Orene
V. Austen, Yelv. p. 86 ; Wharton v.

Lisle, 4 Mod. p. 184.

(e) See Britton and Ward's case.

(/) Noy, p. 3; Mo., pp. 761,

780. See Gibs. p. 720.

(g) Gibs. p. 720 ;
Borgham v.

Robson, 2 Keb. p. 729
;
Tavimey v.

Brazenose College, Hardr. p. 328.
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It has been said that all compositions for the endowments of Trial of

vicarages shall be expounded by the judges of the common law,
endowments -

and if the spiritual courts meddle with that matter, they are to

be prohibited (h).

But where the dispute is between rector and vicar, being both

spiritual persons, it seems that the proper cognizance of the

cause belongs to the ecclesiastical judge (i).

Gr., vicar, sues in the Ecclesiastical Court the dean and chapter

of Wells, parson of a church, for a pension, and they pray a

prohibition ; and it was denied, for that pension is a spiritual

thing, for which the vicar may sue in the spiritual court (k).

So, too, in the Vicar of Halifax's case, where a chaplain sued

a vicar for a salary, and the latter applied for a prohibition,

partly on the ground that prescription for salary was triable

at common law, it was said by Yelverton, " The salary is

spiritual as well as the cure itself is spiritual, for which it is

to be paid "
(/).

In the case of Brake v. Taylor, the vicar libelled for tithes

of turnips, and laid his title to them by prescription and
endowment. The defendant pleaded that there is a rectory

impropriate, and that time out of mind the rector has taken

tithes of turnips ; and he moved for a prohibition and obtained

a rule unless cause showed ; and it was insisted that in this case

both the parties are not ecclesiastics, for the libel is against a

parishioner, and it lays a custom which is denied and must be
tried by the common law. But by Parker, Chief Justice, and
the court : Though both parties are not ecclesiastics, yet the

thing in controversy belongs either to one ecclesiastic or another,

for either the rector is entitled to the tithes or the vicar, and
what matter is it to the parishioner who has them, for he can
only pay them to one. This is properly a dispute what belongs

to the vicar upon the endowment, and that evidence which will

entitle him to a sentence below will not enable him to recover

here ; and if we should grant a prohibition in order to try the

custom, yet that will not determine the question upon the endow-
ment, and, therefore, we ought not to draw them out of that

court, which may properly determine the whole matter. And,
besides, in the Spiritual Court fifty years make a prescription,

though they will not here. And the rule for a prohibition was
discharged (pi) .

It sometimes happens that there is a lay impropriator and no Lord Stowell's

vicar but a perpetual curate, in which case it seems that the ^^^t^of
rights of the former are very extensive. The following opinion a iay. ^pro-
of Lord Stowell was given upon a case laid before him while an priator where

(A) Wats. c. 39, p. 403; Litt.p.263. of Wells, Noy, p. 16.

(i) Bushe's case, 2 Brownl. p. 36. {I) See, too, Taverner's case, Dyer,
See, however, Blineo v. Marsen, p. 58, 6.

Mo. p. 457. (m) 1 Stra. p. 87. See Cheeseman
{k) Goodwin v. Dean and Chapter v. Hevey, Willes, p. 680.

q2
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advocate. It related to the chapel of Hot "Wells, Clifton. But
the main questions were as to the extent of the rights of a lay

impropriator where there was no vicar, and as to his power of

conveying away a parcel of such rights. The facts of the case

may be sufficiently inferred from the opinion as to the points of

law which were raised upon its consideration.

Opinion.

(1.) " The title to the possession of the curacy and to future

presentation seems to me to be free from objection, as far as

I can judge of it ; but for greater certainty, I would advise

Mr. Taylor (perpetual curate, and possessed by deed of the

right to nominate perpetual curate) to take the opinion of an
eminent practiser in Chancery or conveyancer ; matters of title

being within their peculiar province, and the title to this sort of

property is governed by same rules on which titles to other pro-

perty depend.

(2.) " I must observe that Mr. Womall's (the impropriator's)

rights are very differently described in this case : in the query,

it is said he is entitled only to the tithes ; but in the body of

the case it is stated, that in his conveyance he takes not only
' tithes great and small, but likewise all oblations, conventions,

and offerings to the impropriate parsonage belonging.' I should

therefore conceive that he is completely seised of the impropriate

parsonage, with the exception of the right to the nomination to

the curacy, the chancel vault, and the garden and paddock
tithes conveyed to Mr. Taylor. In all other respects I presume
he is impropriator, with all rights ; and the rights of an impro-
priator, where there is no vicar, but only a perpetual curate,

are certainly very extensive. These rights may be restrained

by the particular local custom and usage : and the perpetual

curate has in many cases acquired an extensive possession of the

soil of the churchyard. But I take it that of common right it

belongs to the impropriator, and unless the curate can show use

and possession against him, the title of the impropriator is better

than that of the curate.

(3.) " The power of granting the churchyard ground for the

enlargement of the chancel belongs to the bishop, with the con-

sent of the impropriator (to whom the chancel undoubtedly
belongs), and with the consent likewise of the parish, who have
a right and interest in the churchyard for the purpose of sepul-

ture : this consent of the parish will be implied if they do not
oppose the grant of a faculty.

(4.) " Though Mr. Womall has granted away the chancel

vault, he is still entitled to all the parts of the chancel save

the vault
;

for, being originally entitled to the whole, he is

still entitled to every part which he has not parted with by
express alienation.

there is no
vicar.
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(5 and 6.) " And with respect to the property of fees in the

churchyard and the right of planting trees therein, these will

depend upon the question, "Who is the proprietor of the soil ?

I do not think that Mr. Taylor is entitled to the soil by virtue

of his purchase, for he has purchased only the nomination to

the curacy, the chancel vault, and the garden and paddock
tithes. If he is entitled, it must be not as patron of the curacy,

but as being actual curate ; and I have already observed that,

in order to determine that point, Mr. Taylor must ascertain

the rights of exclusive ownership [? which] have been exercised

in this churchyard by predecessors, the curates. If he cannot

show any, I am afraid it will be difficult to maintain his title

against the impropriator. Care should have been taken by
Mr. Taylor in the original purchase to include all these rights.

(7.) "If by pews are meant the pews in the body of the

church, I do not think that Mr. Womall has any right therein.

They belong to the parish, subject to the authority of the

ordinary. I do not see any pretence of right that Mr. Womall
can have to call upon any person there to exhibit his title. In
the chancel he may have a power of disposing of pews, subject,

however, to the control of the ordinary, if he exercise that power
improperly.

(8.) " It is impossible to dispossess Mr. Taylor himself of

his curacy ; but supposing that the right of nomination could

be wrested from him, and a curate appointed who was not of

his nomination, I think the consent of that curate might be
held necessary to the performance of divine service in that

chapel.

(9 and 12.) " Appear to be the same. I think that

Mr. Taylor, uniting in himself the rights of perpetual curate

of the parish and likewise of proprietor of this chapel, by
virtue of having built it (though I observe that in the petition

to the bishop it is mentioned to have been built partly by the

contributions of divers persons), is not obliged to keep this

chapel open
;
though if other persons were contributors, and

have an interest therein, they would have a right to share in

any new application that might be made of this building.

(10.) "I think the application of sacramental money perfectly

proper (partly to repair of church, partly to the poor).

(11.) " I do not think that anybody is subject to an obligation

of rebuilding this chapel if it be burnt down.
(13.) " Question.—Can Mr. Taylor put a lock upon the open

seats and benches within an inclosure, and demand payment
previously to admitting people ?

" I think Mr. Taylor has a legal right to do what is suggested,
because I do not see that anybody has a right to claim seats in

this chapel, excepting, perhaps, the representatives of those who
contributed to the erection. I need not recommend Mr. Taylor
to use his legal rights with caution and moderation.

"Wm. Scott.''
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C. J. Mans- Mr. (afterwards Lord Chief Justice) Mansfield was consulted

on^ame^case
11 uPon ^ne same case

>
an(^ gave the following opinion :

—

" I think it very doubtful whether any conveyance of a right

to nominate the curate separate and distinct from the rectory

can be good in law. The nomination of a curate being a duty
incumbent upon the impropriate rector, and to be enforced

against him if the service of the church is neglected, by a

sequestration of the right of the rectory. Otherwise it was a

good conveyance. " J. Mansfield,"
"Temple, Feb. 2, 1796."

Construction The Courts of Equity frequently determined upon the inter-

endowment, pretation of endowments.
Any words in an endowment being doubtful, were to be

interpreted by practice, and to the advantage of the vicar. So,

in the case of Barsdalc v. Smith, though garba in the common
acceptation relates to corn, yet it appearing that the custom had
been for the vicar to have tithe hay, this was adjudged suffi-

cient to extend it to tithe hay (»). And the same thing was
adjudged in the case of tithe wood, as given by the term
altaragia, upon the same foundation of custom, in the case of

Renoulds v. Green (o)
;
or, if given there under the name minutes

decimce, custom changes a great tithe, as wood is, into small.

Upon the occasion of which case, it was said, that the word
altaragium shall be expounded according to use. And Bishop
Stillingfleet observed, that in the settlement of the altarage of

Cockrington by Grosthead, bishop of Lincoln, not only oblations

and obventions, but the tithes of wool and lamb, were compre-
hended under that name (p).

And in the case of FranMyn v. The Master and Brethren of
St. Cross (1721), it was decreed, that where altaragium is

mentioned in old endowments, and supported by usage, it will

extend to small tithes, but not otherwise (q).

The most difficult, though most common question, that re-

lated to the interpretation of endowments was, what the vicar

should have in virtue of the phrase minutes decimce (r).

On this point a number of cases have been decided, which are

given in the note (s), but of which it is not necessary now, since

the Tithe Commutation Acts, to make further mention.

(n) Cro. Eliz. p. 633. See Sir

Edward Crooke's case, 2 Roll. p. 161.

(o) 2 Bulst. p. 27.

(V) Gibs. pp. 719, 720. See Twiss
v. Brazenose College, Hardr. p. 328;
and Roll. Abr. pp. 334, 335.

(q) Bunb. p. 79.

(r) Gibs. p. 720.

(s) Higham v. Beast, Owen, pp.
58, 74 ; S. C, nom. Higham v. Best,

Cro. Eliz. p. 463; 2 Roll. Abr.

p. 335 ; Imman v. Wharmby, 1 Y.
& J. p. 545

;
Tythes, Loffi, p. 66

;

Hiscocks v. Wilmot, Gow, p. 147;
Wooley v. Birkenshaw, 12 Price,

p. 702 ;
Lady Dartmouth v. Iioberts,

16 East, p. 334
;
Apperley v. Gill,

1 C. & P. p. 316; Wooley v. Brown-
hill, M'Clel. p. 321; 13 Price, p.

500; Bullen v. Michel, 2 Price,

p. 399.
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Sect. 4.

—

Augmentation of Vicarages.

Dr. Gibson says: "It seems to be agreed on all hands, that Dr. Gibson's

the ordinary hath power to oblige spiritual impropriators to of the

augment vicarages : according to the case of Hitchcot v. Thorn-

burrough (9 Car. 1), where the vicar sued the tenant of the

master of the choristers of the church of £arum (the said master
being parson), for addition of maintenance in the spiritual

court ; and prohibition was denied, upon this reason, that the

ordinary might compel the parson to an augmentation, there

being such a power reserved to him in all appropriations ; and
that the lessee (who held for lives according to the statute of

the 32 Hen. 8) came in, subject to the same charge (t).

" 'Tis true, this was an appropriation which had never come
to the king by any statute of dissolution : but that circumstance,

of having been conveyed to the king, made no difference with
regard to the jurisdiction of the bishop, so long as they were
reconveyed to a spiritual hand, as appears from the case of the

dean and chapter of St. Asaph (12 Jac. 1) (u). The only
question then is, concerning his " [the bishop's power] " over

lay impropriators."

In favour of this he proceeds to give several reasons.

But notwithstanding all this, it must be acknowledged that The common

nothing is more peremptorily delivered throughout the books of
jffJj^JJt

common law, than the contrary doctrine
;
namely, that since the

su
J
ec

•

dissolution, all impropriations (at least in the hands of laymen)
are become mere lay fees, or inheritances of a mere temporal
nature (r), from whence it is inferred, that therefore all such

possessions are entirely freed from the spiritual jurisdiction

:

and particularly that the ordinary has no power to make
augmentation of a vicarage, out of any rectory which is in the

hands of a lay impropriator (x) .

In Lutton v. King it was said that before 31 Hen. 8, a vicar

might libel in the spiritual court for an augmentation of his

vicarage, for upon the creation of vicarages that power was
commonly reserved, and where it was not reserved the bishop

could not augment them and libels for that purpose were
frequently exhibited against impropriators ; but now, since by
that statute impropriations are made lay fees, the ordinary

cannot intermeddle, neither could they have sued for tithes in

the spiritual court, if that power was not particularly saved to

them by the statute. But there seems to be a difference where
a vicar sues a lay impropriator, and where the impropriator is a

(<) Gibs. p. 722 ; 2 RoU. Abr.
p. 337.

(«) See 2 Roll. p. 100.
(v) Walwyn v.Awherry, 2 Ventris,

p. 35 ; 2 Mod. p. 257, by which it

appears that tke case, Beversham v.

Osborn, in 3 Keb. p. 829, which says

that the court spiritual may grant
sequestration on an impropriate
parsonage, is ill reported. See also

Wats. c. 39, p. 401 ; c. 43, p. 4G8.

(.r) Gibs. p. 723,
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spiritual person, for in the last case it is probable he may sue

for an augmentation ; and in some cases, where the impropria-

tion is not a lay fee, as in the case of the choristers of Salisbury,

where the appropriation of a parsonage was made to them before

the statute, and continues so still, and in such case the bishop

may make an augmentation, if that power is reserved for the

persons who are subject to his command (y).

Modem prac- In practice, however, the only augmentations that are now
tice as to. made, are either by private benefaction, or by Queen Anne's

bounty, or by the Ecclesiastical Commissioners (s)

.

Sect. 5.

—

Dissolution of Vicarages.

Britton v. Vicarages, though duly created and of long continuance,
Ward. might be dissolved. The great case in which this point came

under consideration was that of Britton v. Ward (16 Jac. 1) (a).

An appropriation had been made in the time of King John,

and so continued till the reign of Henry VI., when upon the

prior's petition to the pope, in regard the priory was poor, the

pope granted by his bulls, that for the future the prior should

appoint one of his monks to officiate in the cure, who should

be removable at the will of the prior. And this was holden to

be a good dissolution, because the appropriation, having been
made before 15 Rich. 2 and 4 Hen. 4, was not within those

statutes. But Doderidge and Haughton, Justices, held, that if

the appropriation had been within the said statutes, neither

pope nor ordinary could have dissolved the vicarage : for if they
could be supposed to have that power, the great design of the

statute of 4 Hen. 4 (namely, to have a vicar perpetually in-

cumbent), might be defeated at pleasure. And though such a

power of dissolution were supposed to be consistent with that

statute, it seems by no means reconcilable with the disabling

statute of 13 Eliz. c. 10, against the granting or conveying the

possessions of vicars, as well as of others, in any other manner
than that statute directs (b).

Parry v. But notwithstanding those two statutes, and the opinions of

the two learned judges aforesaid, when the case of Parry v.

Banks (c) was brought into the Exchequer in the twelfth year
of the same king, where a vicarage was endowed upon an
appropriation to the dean and chapter of St. Asaph, and in the

24 Eliz. was dissolved by the bishop, and united to the rectory,

it was held by the barons that the dissolution was good (d),

because the appropriation being to the dean and chapter, and so

(y) 3 Salk. p. 377. (6) Gibs. p. 720.

(z) Vide infra, Part IX., Chaps. c) 2 Roll. p. 100; Palm. p. 114.

II., III., IV. (d) See the true reason in the
(a) Cro. Jac. p. 515 ; 2 Roll. notes to 17 Vin. Abr. p. 304, pi. 6.

pp. 97, 127; Palm. pp. 113, 219.
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remaining in a spiritual hand which was capable of the cure, it

might well be dissolved. And this appropriation being one of

those which came into the king's hands in the 31 Hen. 8, and
by the king transferred to the dean and chapter, the court

further resolved that if the impropriation had become a lay fee

in the hands of a temporal possessor, the vicarage could not

have been dissolved, because that would be in effect to destroy

the cure (e).

Two things more are delivered in the books of common law Further

concerning dissolution of vicarages and the union thereof to ^eto^on
their rectories :—1 . That though a vicarage is taken out of the

\SLWm

parsonage, and (for the poverty and necessity thereof) may be
dissolved and reunited, to supply the parsonage

;
yet the not

presenting for a long time (as for 160 years, which was the case

in the books), shall not be a discontinuance of the vicarage (/) ;

but something ought to be shown of the act of reuniting. 2. If

a vicarage is to be dissolved into a parsonage presentative, the

king's licence is not necessary, because no loss accrues to the

crown ; but if it is to be dissolved into a parsonage appro-

priately, there must be the king's licence, because he for ever

loses his title by lapse (g)

.

If the parson appropriate who is patron of the vicarage of the Presentation

same church, presents the vicar to the parsonage, this is a of vicar to

reunion of the vicarage to the parsonage, so that the presentee Parsona° e -

shall have all the tithes and other profits of the church (h). Per
Windham, J., all appropriations are preternatural, and the
church during such time is in bondage, and therefore by
presentation is made presentative (*).

The usual form of the endowment of a vicarage was to this

effect :

—

Universis Chritfi fidelibus prcesens scriptum visuris vel audituris : Form of

Robertas permissione divina Carliolensis eccleske minister humilis, endowment.

salutem in Domino sempitemam. Cum nos ad taxationem perpetuce
vicarke eccleske de Orton nostrce dioceseos vocati, priori et conventui
eccleske de Cunninshed prcedidce eccleske rectoribus quod taxationi

prcedictce interessent, si sibi viderint expedire, authoritate apostolica

pr&cepissemus ; ac super valorem predicts eccleske eadem authoritate
per virosfide dignos ad hocjuratos et examinatos plenarie inquisitiones

fecissemus ; pnedictus prior pro se et conventu suo in prwsentia
nostra const itut us, quoad taxationem prcedictam ordinationi nostrce

totaliter se submisit. JYos igitur invocata Spiritus Sancti gratia,

prcedictis facultatibus pensatis prcedidce ecclesice
y
authoritate prce-

(e) Gibs. p. 720. (g) Austin's case, Cro. Jac. p. 518
;

(/) For the not presenting a Gibs. p. 720.
vicar is the default of the parson, (h) Wats. c. 17, p. 199.
of which he ought not to take (?) Wilkinson v. Richardson, 1
advantage. Robinson v. Bedel, Cro. Keb. p. 906.
Eliz. p. 873.
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dicta, in prcedictce ecclesice vicariam perpetuam taxamits quataor

lihras et quatuorclecim solidos. Pro prceclicta summa pecunice, per-

petuce assignamus ciclem vicarim portiones inferius scriptas ; videlicet,

duas mansiones, cum duabus bovatis terrce, cum omnibus earundem
easmentis et pertinentibus omnimodis infra villam et extra ad
easdem mansiones cum duabus bovatis terras ad ipsas spectantibus,

quce propinquiores sunt ecclesice prcedictce ; et omnes obventiones,

mortuaria viva et mortua, et eorum optima vcstimenta ; oblationes,

videlicet, die omnium sanctorum, die natalis Domini, die pur
ifi

'cation is

beatce Maria*, et die paschalis ; in nuptiis, obitibus, purifcationihus,

et in omnibus aim devotionibus clictce ecclesice provcnientibus ; nee

non lance et acjnorum, et si oves et agni ante festum sancti Martini

in hyeme non toncleantur, vel post dictum festum quovis casu fortuito

moriantur, elecimee solvantur debito modo et exigantur ; lini, ct

cannabis, et molendinorum, et alias minutas decimas boscorum,

pannagii sylvarum, et aliarum arborum si vendantur, stagnorum,

columbariorum, hortorum, turborum in locis quibus fodiuntur,

aucarum, et anatum, ovorum et pullorum, nec non porccllorum,

opium mellis et cerce, artifieiorum, negotiationum, nec non stipendio-

rum, et omnium proventuum rerum aliarum, elc ccetero satisfaciant

ecclesice predictce competenter, ut de jure teneantur ; et etiam decimas

garbarum preedictarum duarum bovatarum terrce prcedictce vicarke

assignatarum. (Exceptis decimis albis pullinorum et vitulorum,

decima fceni, nec non et decima propriorum omnium prcedicti prioris

et conventus in prceclicta parocJiia existentium, cui quas rectori

volumus assign ari.) Ita quod mcarius qui pro tempore fuerit

omnia onera ordinaria et extraordinaria pro portione ipsi contin-

gente, videlicet, pro tertia parte, plenarie sustinebit. Ipso vero

vicario cedente vel dececlente, prcedicti prior et conventus liberam

habeaut facultatem ad eandem vicariam clericum idoneum prce-

sentandi. In cujus rei testimonium prcesenti scripto sigillum

nostrum apponifecimus ; datum apud Romam sepAimo idus Aprilis,

anno Domini millesimo ducentesimo sexagesimo tertio, et pontijicatus

nostri anno quinto.

—

—

Sect. 6.

—

Conversion into Rectories.

In ca ses in

which the rec-

torial tithes,

&c. shall be
surrendered
by impro-
priators, fto«,

for the pur-
pose of con-
verting vicar-

By 3 Geo. 4, c. 72, it is enacted as follows :

—

Sect. 13. " It shall be lawful for the said commissioners (k)

and they are hereby authorized and empowered to convert any
vicarage of any parish or place, or the separate divisions of any
vicarage of any parish or place, divided under the said recited

acts or this act into a rectory or rectories instead of a vicarage or

vicarages, in any case in which the owner or owners entitled in

fee simple to the rectory or tithes, if an impropriate rectory, or

(7c) That is, the church building

commissioners, "whose powers are

now transferred to the ecclesiastical

commissioners.
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the patron entitled in fee simple of a sinecure rectory, and ages into

also the incumbent of the sinecure rectory, of any such parish
r<

commissioners

or place, if the same shall not be void at the time of any such shall direct

conversion, and the person or persons (if any) entitled to the the same to

absolute interest in any lease granted of the sinecure rectory or
acC0°amgly.

glebe or tithes thereof, shall be willing to restore and release

and re-unite the tithes and glebe and all other rectorial rights,

dues and emoluments of any such parish or place, or of any
such proportion of any such parish or place as shall be satisfac-

tory to such commissioners, to the incumbent or incumbents of

such parish or parishes, or place or places, and his or their

successors for ever ; and in every such case such surrender,

restoration, or release shall be made in such form and by such

instrument as the commissioners shall direct ; and the said

commissioners shall, by an instrument in writing under the

seal of the said commissioners, direct such alteration to be

made, and conversion of any such vicarage or vicarages into a

rectory or rectories, from the period specified in such instrument,

and upon the conditions as to the transfer, restoration, or

re-uniting of tithes, glebe, or other rectorial rights, dues and
emoluments therein mentioned ; which instrument shall be

registered in the registry of the diocese in which the parish

shall be locally situate, and enrolled in the High Court of

Chancery ; and such parish or parishes, place or places, shall

for ever therefrom be deemed and taken to be, to all intents and
purposes, a rectory or rectories, without prejudice nevertheless

to the rights and interests of any other persons ; and the

incumbent or incumbents of any such vicarage or vicarages

shall thereupon become and be deemed to be the rector or

rectors of such parish or parishes, or divided parishes or place

or places, without any new induction or proceeding whatever,

and shall be entitled to have and use and exercise all such

remedies for the recovery of their tithes, glebe and all other

rectorial rights, dues and emoluments, as rectors of such
parishes or divided parishes, as fully and effectually, to all

intents and purposes, as if such parishes had been rectories, and
such incumbents respectively had been in due form of law
inducted as rectors therein ; and it shall be lawful for the said

commissioners in every such case, immediately after the passing
of this act, and before any such transfer and division can be
finally arranged, made and completed, to accept and confirm
any such restoration or release and re-union of any such tithes,

and accept and record the consents or engagements in relation

thereto, of any such impropriator, patron, or sinecure rector and
incumbent (if there shall have been any incumbent to consent at

the time of such conversion) and tenant or tenants, if any, and
to proceed to the completing of any such transfer or division

upon such consent, for the purpose of converting any such
vicarage into a rectory or rectories ; and all such consents shall

in any such case be valid and binding upon the heirs and
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Sinecure
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into a rectory
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missioners.

successors, and executors and administrators respectively of any
such impropriator, patron, or sinecure rector and incumbent,
tenant or tenants, if any death or changes shall thereafter occur

in any such patronage or incumbency, as fully and effectually

to all intents and purposes as if the consent had been given and
transfer made by the impropriator, patron, or sinecure rector

and incumbent, tenant or tenants for the time being, when the

arrangement and division shall be finally completed : Provided
always, that no incumbent shall in any such case become liable

to the maintenance or upholding or repair of more than one
house of residence in any such parish or place ; and when in

any such parish or place there shall be more than one house
belonging to the church or chapels thereof, the bishop of the

diocese shall decide, order and declare which shall thereafter be
deemed the house of residence, and be upheld and maintained
and repaired as such ; and the order of the bishop in relation

thereto shall be registered in the registry of the diocese, and a

duplicate copy of such order deposited and be kept in the chest

of the church or chapel of such parish or place."

Sect. 14. " In case the said commissioners shall think proper

to convert into a rectory or rectories the vicarage of any parish

or place, or separate division of a parish or place which shall be
divided, or in which a new church shall be erected by virtue of

the provisions contained in the said recited acts or this act, and
the possessor or possessors of the sinecure rectory of such parish

or place for two or more lives, by virtue of a lease granted

thereof by a rector with the consent of the patron and ordinary,

shall be desirous of retaining any manor or other hereditaments,

being the glebe or part of the glebe of the said rectory, and
shall be willing to surrender and release all his, her, or their

estate and interest in the tithes, and the residue (if any) of the

glebe of the said rectory, on condition that such manor and
other hereditaments shall be vested in him, her, or them in fee

simple, then and in every such case it shall be lawful for the

said commissioners, and they are hereby authorized and em-
powered, if they shall think proper, with the consent of the

patron of the said rectory being entitled thereto in fee simple,

and the incumbent thereof, by any instrument under the seal of

the said commissioners, and sealed and delivered by the said

patron and incumbent (if any) upon the execution by such pos-

sessor or possessors of the said rectory, together with the patron

and incumbent (if any) thereof, and of the said commissioners,

of such instruments as are hereinbefore mentioned or referred

to, for surrendering, releasing, and vesting all the rectorial

tithes and glebe (except the manor and other hereditaments to

be retained as aforesaid), to release and convey the said manor
and other hereditaments to such possessor or possessors of such

other person or persons as he, she, or they shall in that behalf

direct, his, her, or their heirs and assigns for ever ; and such

instruments in writing shall be enrolled in the High Court of
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Chancery, and upon the execution thereof the manor and other

hereditaments comprised therein, with their appurtenances, and
the fee simple and inheritance thereof, shall be " absolutely

vested in the person or persons to whom the same should be

thereby released and conveyed, his, her, or their heirs and
assigns for ever, but shall be subject to tithes in the same
manner as if the same had never been part of the glebe of the

said rectory."

Sect. 7.

—

Some miscellaneous Points.

By 1 & 2 Yict. c. 106, s. 35 :—
"In all cases of rectories having vicarages endowed or per- Vicar or per-

petual curacies, the residence of the vicar or perpetual curate in petual curate

the rectory house of such benefice shall be deemed a legal ™Xry
S

house
residence to all intents and purposes whatever : provided that

the house belonging to the vicarage or perpetual curacy be kept

in proper repair to the satisfaction of the bishop of the diocese."

Sect. 61 abolished the old oath of residence formerly taken

by the vicar.

By 31 & 32 Yict. c. 117, s. 2 :—
" The incumbent of the church of every parish or new parish Incumbents

for ecclesiastical purposes, not being a rector, who is or shall be ^^gg
1

^ be
authorized to publish banns of matrimony in such church, and vicars.

s 0 e

to solemnize therein marriages, churchings and baptisms accord-

ing to the laws and canons in force in this realm, and who is or

shall be entitled to take, receive and hold for his own sole use

and benefit the entire fees arising from the performance of such

offices, without any reservation thereout, shall from and after

the passing of this act, for the purpose of style and designation,

but not for any other purpose, be deemed and styled the vicar

of such church and parish or new parish, as the case may be,

and his benefice shall for the same purpose be styled and desig-

nated a vicarage."

It has been holden by the Court of Queen's Bench and the Right of vicar

Exchequer Chamber that, though the freehold of a parish church ^ chancel,

may be in the lay rector, the right of possession of the chancel

and of the body of the church is in the minister and church-
wardens ; and therefore a lay rector cannot maintain trespass

against the vicar for breaking open a door leading from the
churchyard into the chancel (/)

.

It sometimes happens that there have grown up two benefices, Medieties.

each with separate incumbents, both rectors, in one church and

(I) Griffin v. Deigldon, 5 B. & S. Perry v. Webb, Arches Court, 1876,
p. 93 ; 33 L. J., Q. B. p. 181. See not reported.
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parish. Such benefices are called medieties (m) , each incumbent
having as it were half the cure of souls. In some cases there

are even more than two incumbents (n). Provision has been
made for the gradual extinction of medieties, and for appor-

tioning the duties (o) .

(m) Vide infra, p. 267. (o) Vide infra, p. 415. See also

(n) Vide infra, Chap. XIV., 2 & 3 Vict. c. 30, at p. 362, infra,

sect. 2.
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CHAPTER X.

CURATES, MINISTERS, DONEES.

Sect. 1.

—

Curates generally.

2.—Perpetual Curates.

3.—Ministers of Chapels of Ease.

4.—Ministers of Proprietary Chapels.

5.—Donees.

—

—

Sect. 1.

—

Curates generally.

It is to be remarked that the generic term curate appears in its Meaning of

original sense to have comprehended all clerks who had cure of "curate."

souls, and it bears this signification in the rubrics of our Prayer
Book, as in the rubric preceding the Administration of the

Lord's Supper, where it is said, " So many as intend to be
partakers of the Holy Communion shall signify their names to

the Curate at least sometime the day before
;

" and in the prayer

"for the Bishops and Curates." " Persona (a), (Lyndwood,
using the word in the sense of Parson, says,) dicitur quandoque
curator alicujus ecclesiae parochialis."

Curates in our Church are now of two kinds :— Different

1. Temporary or stipendiary curates, the spiritual assistants kinds of

of a rector or vicar, by whom they are employed and paid. They curates -

may officiate in a parish church or chapel of ease in the parish

of the rector or vicar. Their statics is so much connected with
the general subject of benefices that they will be considered in

their relations to the ordinary and the rector or the vicar, in a

chapter subsequent to that on the law appertaining to benefices.

2. Permanent or perpetual curates, the clerks who officiate

in parishes or districts to which they are nominated by the

impropriators, and licensed by the bishop (b).

Something has been already said on the rights of the lay
impropriator where there is a perpetual curate (c) . We will now
consider a little more closely the status of this class of beneficed

clerk.

(a) Lind. p. 117, note(e); Gloss Acts have a position analogous to
on person at i'bus, citing Guido de that of perpetual curates. Vide
Baiipho, Archidiaconus Bononi- supra, p. 216; infra, Part IX.,
ensis, who flourished a.d. 1300. Chaps. V., VI.

(b) Some ministers in districts (c) Vide supra, p. 228.
created under the Church Building
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Sect. 2.

—

Perpetual Curates.

The origin of perpetual curacies in this country was thus :

—

By the statute 4 Hen. 4, c. 12, already referred to, it is enacted,

that in every church appropriated there shall " a secular person he
ordained vicar perpetual, canonically institute and induct in the

same, and covenably endowed by the discretion of the ordinary.

"

But if the benefice was given ad mensam monachorum, and so

not appropriated in the common form, but granted by way of

union pleno jure ; in that case it was served by a temporary
curate belonging to their own house, and sent out as occasion

required. The like liberty, of not appointing a perpetual vicar,

was sometimes granted by dispensation, in benefices "not annexed
to their tables," in consideration of the poverty of the house, or

the nearness of the church. But when such appropriations,

together with the charge of providing for the cure, were trans-

ferred (after the dissolution of the religious houses) from spiritual

societies to single lay persons, who were not capable of serving

them by themselves, and who by consequence were obliged to

nominate some particular person to the ordinary for his licence

to serve the cure; the curates by this means became so far

perpetual, as not to be wholly at the pleasure of the appropriator,

nor removable but by due revocation of the licence of the

ordinary (e).

It has been settled, by a decision of the Court of Queen's
Bench, that land annexed to a perpetual curacy by the governors

of Queen Anne's Bounty, under 1 Geo. 1, stat. 2, c. 10, ss. 4

—

21, cannot be leased by the curate, so as to bind the successor,

if the patron only consent, and not the ordinary (/').

A perpetual curacy is not an ecclesiastical benefice (g) 9
but

was under the old law tenable with any other benefice : So held

in Weldon v. Green, 1772, adjudged by Sir George Hay in a

suit by the patron against his clerk incumbent, who had accepted

such a curacy after his institution and induction into the benefice
;

which this suit was intended to make void (h)
,

as, by the eccle-

siastical law, the acceptance of any ecclesiastical benefice, of ever

so small value, without a dispensation, makes any former eccle-

siastical benefice void (i)

.

A perpetual curate is liable like any other beneficed clerks

for dilapidations (k)

.

(e) Gibs. p. 819 ; Duke ofPortland

V. Bingham, 1 Consist, p. 165.

( /) Doe d. Richardson v. Thomas,
9 A. & E. p. 556 ; 1 Per. & Dav.
p. 578. See also Doe d. Bramatt v.

Collinge, 7 C. B. p. 939; 13 Jur.

p. 791.

(g) See Jenkinson v. Thomas, 4
T. R. 665.

(h) Ex relatione Lord^ Stowell to

Mr. Serjeant Hill.

(?') See Arthington v. Bp. of
Chester, 1 H. Bl. pp. 425—431;
Korne Demandant, 3 Taunt., p.

463.

(k) Mason v. Lambert (1848), 12

Q. B. p. 795 ; 12 Jur. p. 1045. See
now the Ecclesiastical Dilapidations

Act, 1871 (34 & 35 Yict. c. 43), § 3;
and vide infra, Part V., Chap. Y.,
sect. 2.



CURATES, MINISTERS, DONEES. 241

There are some decided cases of which it is difficult to say Herbert v.

whether they relate principally to the category of perpetual ^Imfnlter.
curates or of the curates of chapels of ease. For instance, the

case of Herbert v. Dean and Chapter of Westminster, 1721. In
consequence of the plague which hapj^ened in the year 1625, the

churchyard of St. Margaret's, Westminster, not being large

enough to bury the dead parishioners, the inhabitants of that part

of that parish which resorted to the new chapel built there, peti-

tioned the dean and chapter of Westminster (who were lords of

the manor and rectors appropriate of the parish) to grant them a

waste piece of ground to bury their dead, which accordingly the

dean and chapter did under their seals, and it was solemnly con-

secrated. Afterwards, these inhabitants were at the charge of

building a chapel there, having first obtained a royal licence for

that purpose. The vestrymen and chapelwardens had, ever since

the year 1653, elected the ministers who were to preach there;

but now the dean and chapter of Westminster claimed a right

to name the minister who should preach and do divine service in

this chapel. On a bill brought apparently by the vestrymen and
chapelwardens to settle the right of nominating the parson of

this chapel, Lord Macclesfield, Lord Chancellor, on an interlocu-

tory application, seems to have inclined in favour of the plaintiffs.

But afterwards, on the hearing, he decreed that the right of nomi-
nation of the minister did belong to the dean and chapter (I).

In Dixon v. Kershaw, Lord Northington held that whenever Dixon v.

a chapel of ease is erected, the incumbent of the mother Kersliaw -

church is entitled to nominate the minister, unless there is a

special agreement to the contrary which gives a compensation
to the incumbent of the mother church, or a prescription, in

which everything is presumed to have been proper (m) . And in

that case, though the chapel was erected and endowed by a grant
of lands from the lord and freeholders of a manor, and though
the right of nomination was given by the archbishop in the deed
of consecration to the inhabitants, and the vicar of the mother
church at the time declared he had no right to nominate, and
though the inhabitants had repaired and nominated for ninety
years, his lordship decreed the right of nomination to belong to

the vicar, as there was no agreement by deed between the bishop,

patron, and incumbent, nor evidence of a prescriptive title in the
inhabitants.

There are various other cases in which, according to the special Right of

circumstances proved, the inhabitants of a parish have or have nommatlon -

not been holden to be entitled to nominate the perpetual curate
or the minister of a particular chapel (n).

(?) 1 P. Wms. p. 773. Vesey, p. 335 ; Farnworthv. Bp. of
fm) Amb. p. 528. Chester, 4 B. & C. p. 555 ; AU.-Oen.
(m) Faulkner v. fflger, 4 B. &. C. v. Parker, 3 Atk. p. 541 ; AU.-Oen.

p. 449; Arnold v. Bp. of Bath and v. Newcombe, 14 Ves. p. 1; Att.-
Wells, 5 Bing. p. 316; Ken. Paroch. Gen. v. Brereton, 2 Yes. pp. 425,
Ant. p. 589 ; Att.-Gen. v. Forster, 10 427 ; Ves. Suppl. p. 396.

r. vol. i. r
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Dr. Burns observes that, with regard to such of the perpetual

curacies as have been augmented by the governors of Queen
Anne's bounty, there is no doubt but by the act of parliament

here next following, the curates thereof are not removable at

pleasure. That is, by .1 Geo. 1, stat. 2, c. 10, s. 4, which makes
all augmented churches perpetual cures and benefices and the

ministers thereof bodies politic.

And as to the rest, it should seem that such curacies are

beneficia ecclesiastica. Lord Coke says, bencficium is a large word,

and is taken for any ecclesiastical promotion or spiritual living

whatever (p). And Dr. Gibson, observing upon the case of Wood
v. Birch (q), where it was held that the curate was removable at

the will of the parson, and consequently could not prescribe, says

this is true of an assistant curate to a resident rector or vicar, but

not of a curate properly speaking, who has the curam animarum
committed to him pro tempore by the bishop in the absence of

the incumbent (r) . And in the case of perpetual curacies in

particular, the Court of King's Bench will grant a mandamus to

the bishop to admit and licence a curate, which implies a right

in the person nominated to such office of promotion ; as was
done by the court in the case of the dean and chapter of Carlisle

with respect to the curacy of St. Cuthbert's.

It only implies a right until the will is determined ; for

another at will may have a mandamus (s) .

The reasons which have sometimes induced the Court of King's

Bench to refuse a mandamus in this case have arisen from the

nature of that writ. But that a perpetual curacy was to be

considered as a benefice with cure of souls, and that the curate

must therefore have obtained the bishop's licence, and subscribe

the Thirty-nine Articles and declaration of conformity, before

he can be admitted to his benefice and maintain an action of

money had and received for the profits of it, was the opinion of

the Court of King's Bench in Powel v. Milbank (t). This case

was afterwards litigated in the Court of Common Pleas.

By the Clerical Subscription Act, 1865 (28 & 29 Vict. c. 122),

sects. 5, 7, 9, the same oaths and declarations are required of one

about to be licensed to a perpetual curacy as of one about to be

instituted to a rectory or vicarage (u).

The 4th section of 1 Geo. 1, stat. 2, c. 10, referred to above,

after reciting as follows :—Whereas the late Queen Anne's
" bounty to the poor clergy was intended to extend not only to

parsons and vicars who come in by presentation or collation,

institution, and induction, but likewise to such ministers who
come in by donation, or are only stipendiary preachers or

curates .... most of which are not corporations, nor have a

(p) 2 Inst. p. 29.

(q) Nom. Birch v. Wood, 2 Salk.

p. 506.

(r) Gibs. p. 896.

(s) 2 Salk. pp. 428, 429.

[t) 1 T. E. p. 399.

(w) Vide infra, Chap. XI., sect. 7.



CURATES, MINISTERS, DONEES. 243

legal succession, and therefore are incapable of taking a grant or

conveyance of such perpetual augmentation " as is intended by
the said bounty ;

" and in many places it would be in the power
of the donor, impropriator, parson or vicar to withdraw the

allowance now or heretofore before paid to the curate or minister

serving the cure ; or in case of a chapelry, the incumbent of the

mother church might refuse to employ a curate . . . and might
officiate there himself, and take the benefit of the augmenta-
tion .... and the maintenance of the curate or minister would
be thus sunk instead of being augmented :

" enacts in substance

that all such churches, curacies, or chapels which shall be

augmented by the governors of the said bounty, shall be from
henceforth perpetual cures and benefices, and the ministers duly

nominated and licensed thereunto shall be in law bodies politic

and corporate, and have perpetual succession, and be capable to

take in perpetuity ; and the impropriators or patrons of any
augmented churches or donatives, and the rectors and vicars of

the mother churches whereunto such augmented curacy or chapel

doth appertain, shall be excluded from receiving any profit by
such augmention, and shall pay to the ministers officiating such

annual and other pensions and salaries, which by ancient custom
or otherwise of right but not of bounty they were before obliged

to pay.

And by sect. 6, for continuing the succession in such augmented Lapse,

cures hereby made perpetual cures and benefices, and that the

same may be duly and constantly served, if they shall be suffered

to remain void for six months, they shall lapse in like manner as

presentative livings.

By 2 & 3 Vict. c. 49, s. 2, " In the case of any church or 2 & 3 Vict.

chapel which has already been or hereafter may be augmented c
-
49 •

by the said governors of the bounty of Queen Anne, and for or
^entedfhurch

to which any district chapelry has already been or hereafter may 0r chapel

be assigned, whether before or after such augmentation under having a dis-

the provisions of the said recited acts or some of them, such ^^J^
a

church or chapel, from and after such augmentation and the curacy, and
assignment of such district chapelry, shall be and is hereby the minister

declared to be a perpetual curacy and benefice ; and the minister! cum oent with

cure of souls

within the
district.

duly nominated and licensed thereto, and his successors, shall
j perpetual

not be a stipendiary curate, but shall be and esteemed in law to !
succession,

be a perpetual curate, and a body politic and corporate, with
have exclusive

perpetual succession, and may receive and take to himself and
his successors all such lands, tenements, tithes, rentcharges, and
hereditaments as shall be granted unto or purchased for him or
them by the said governors of the bounty of Queen Anne or
otherwise; and such perpetual curate shall henceforth have
within the district chapelry so assigned as aforesaid sole and
exclusive cure of souls, and shall not be in any wise subject to

the control or interference of the rector, vicar, or minister of the\
parish or place from which such district chapelry shall have been

)

taken, any law or statute to the contrary notwithstanding."

r2
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Qualification

and nomina-
tion of in-

cumbents.

Form of

nomination.

Rights of per-

petual curate

in his chapel.

Sect. 5 saves all the powers and privileges given by 1 Greo. 1,

stat. 2, c. 10.

By these statutes the augmented chapels, being expressly made
perpetual cures and benefices, if the incumbents of such chapels

have not before such augmentation been qualified, or qualified

themselves, according to the requisites above specified for per-

petual curates, it may be advisable, upon such augmentation
made, that they be nominated de novo, and then perform the

several particulars within the time required, which nomination
may be in this or the like form :

—

" To the right reverend father in God, C. lord bishop of ,

A. B. of ,
gentleman, sendeth greeting : Whereas the curacy

of the chapel of , in the county of , and in your lordship's

diocese of -
, is augmented, or shortly intended to be augmented,

by the governors of the bounty of the late Queen Anne, for the

augmentation of the maintenance of the poor clergy ; by reason

whereof it is requisite that a curate should be duly nominated and
licensed to serve the said cure, pursuant to the statute in that case

made, I, the said A. B., do hereby nominate C. D., clerk {the per-

son employed by me in serving the said cure), to be curate of the

said chapel of , and do humbly pray your lordship to grant him
your licence to serve the said cure, and to perform all divine offices

therein accordingly. In witness whereof I have hereunto set my
hand and seal, the day of , in the year of our

Lord " (x).

The perpetual curate of an augmented parochial chapelry may
maintain trespass for entering the chapel and destroying pews (y)

.

The chapelwarden of such a chapelry may not, without the con-

sent of the perpetual curate, remove pews (z). It is a question

of fact in each case whether a perpetual curate has possession of

the churchyard for other than spiritual purposes (a)

.

Sect. 3.

—

Ministers of Chapels of Ease.

Chapels of

institutions.

Origin of

curates in

chapels of

The position of ministers of chapels belonging to any college

school, hospital, asylum or public or charitable institution is now
regulated by the terms of a bishop's licence granted under the

act 34 & 35 Yict. c. 66, and will be found treated of later (b).

When by long use and custom parochial bounds became fixed

and settled, many of the parishes were still so large that some

x) Ecton, p. 460.

y) Jones v. Ellis, 2 Y. & J. p. 265.

(z) Ibid.

(a) Greenslade v. Darby, L. R. 3

Q. B. p. 421.

(b) Infra, Part VI., Chap. III.,

sect. 5.
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nomination
to a chapel of

ease.

of the remote hamlets found it very inconvenient to be at so

great a distance from the church, and, therefore, for the relief

and ease of such inhabitants, a method obtained of building

private chapels or oratories, in which a capellane was sometimes
endowed by the lord of the manor, or some other benefactor, but
generally maintained by a stipend from the parish priest (c).

But in order to authorize the erecting of a chapel of ease, the Consents

joint consent of the diocesan, the patron and the incumbent (if
necessary-

the church was full) were all required (d).

The form of a nomination to a chapel of ease may be to this Form of

effect :

—

" To the right reverend father in God lord bishop of —
A. B. of Sfc. sendeth greeting : Whereas the curacy of
in the county of and diocese of is now void by the death

of C. D. last incumbent there, and doth of right belong to my nomi-
nation : These are humbly to certify your lordship that I do nomi-
nate E. F. clerk to the curacy aforesaid ; requesting your lordship

to grant him your licence for serving the said cure. In witness

whereof I have hereunto set my hand and seal, the day of
in the year of our Lord
On this subject Sir John Nicholl gave the following opinion :

Opinion of Sir

" A chapel for the performance of public worship according J
*
NlclloU -

to the liturgy of the Church of England cannot be opened with-

out the consent of the bishop, the minister of the parish, and, I
think, the patron of the living, and such chapel should be conse-

crated. A clergyman performing divine service in such a chapel

as is suggested, without a licence, is liable to be punished with
ecclesiastical censures, and upon repeating the offence, I appre-
hend that suspension might be inflicted. J. Nicholl, 1795."

And in several cases which came before him as judge he laid

down the law to the same effect (e) .

The latest is Bliss v. Woods (/), in which he said : ^
" I conceive that by the general law and customs of the Church

of England no person has a right to erect a new public chapel,

forming part of the ecclesiastical establishment of the Church of

England, whether as a chapel of ease or otherwise, without the

concurrent consent of incumbent, patron, and ordinary, and
without a provision for the indemnity or compensation of the

future incumbent, perhaps in all cases, certainly if his pecuniary
rights and interests are to be in any way affected."

Dr. Lushington adopted this statement of the law in Williams
v. Brown (g).

Ministers or curates of such chapels are capable of augmenta- Augmenta-

tion by Queen Anne's bounty (h).
tl0n *

It is not necessary in order to prevent a lapse that the appoint- No lapse.

V.

Woods.

c) Ken. Paroch. Ant. p. 587.
d) Ibid. p. 585.
(e) Carr v. Marsh, 2 Phillim.

p. 198
;
Moijsey v. Hilkent, 2 Hagg.

Eccl. p. 30 ; vide infra, sect. 4.

(/) 3 Hagg. Eccl. at p. 509.

g) 1 Curt. p. 53.

h) See p. 242, supra.
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Whether a
mandamus
will lie to ad-
mit or restore

a curate.

ment be within six months ; for if the patron of a curacy do not

nominate a clerk, there can he no lapse thereof (except in the

case of the curacy having received the augmentation of Queen
Anne's bounty), but the bishop may compel him to do it by
spiritual censures (?)

.

This was declared to be law in the case of Farchild v. Gayre,

with regard to donatives (k) , because though the church is

exempted from the power of the ordinary, yet the patron is not

;

and it holds much more strongly in the case of curacies, where
both church and patron are subject to the ordinary's jurisdic-

tion, and where therefore he may likewise sequester the profits

and appoint another to take care of the cure, till the patron shall

nominate a fit and proper clerk (I).

In Rex v. Blooer (m) a mandamus was moved for to restore a

claimant to his position, it was said, as incumbent of a donative,

but it seems clearly to have been only the case of a chapel of

ease under the mother church, both from the vicar and also the

inhabitants claiming the right of nomination, and especially

from the bishop's licence being obtained, which is contrary to

Rex v. Blooer. the nature of a donative. It was thus :—A mandamus was
moved for to be directed to one Samuel Blooer, a parishioner of

Matfield, in Staffordshire, and an inhabitant of the chapelry of

Calton within that parish (who had turned Mr. William Langley,
the curate of that chapel, out of it after he had been eleven weeks
in possession, and locked it up), commanding him to restore the

said "William Langley, clerk, to the place and office of curate of

the said chapel. It appeared that this chapel was endowed with
lands, and that the inhabitants of four different parishes con-

tributed to the repair of it. The curate of it had a stipend. The
vicar of Matfield swore in his affidavit that he believed he had
the right of nomination to it, and that it had been executed, and
that Mr. Langley was appointed and nominated by him. But
there were contrary affidavits, wherein the deponents sware that

they believed the right of nomination to be in the inhabitants.

It appeared that Mr. Langley had a licence. Lord Mansfield,

Chief Justice :
" A mandamus to restore is the true specific

remedy where a person is wrongfully dispossessed of any office

or function which draws after it temporal rights ; in all cases

where the established course of law hath not provided a specific

remedy by another form of proceeding ; which is the case with
regard to rectories and vicarages." And the rule was made
absolute for a mandamus. No return was made to it, but the

parties agreed to try the merits on a feigned issue. The issue

seems to have been tried, but the result is not stated.

Upon this case being afterwards mentioned, the court took

occasion to say, " That they had reconsidered the point, and

() 1 Inst. p. 344 ; Gibs. p. 819.

1c) Cro. Jac. p. 63.

I) Gibs. p. 819.

(m) 2 Burr. 1043 ; and see Rex v.

Barker, 3 Burr. 1265.



CURATES, MINISTERS, DONEES. 247

weighed all the principles and authorities applicable to it ; and
were fully satisfied that the properest and most effectual method
of trying the right to officiate in such chapels, whether it

depended upon nomination or election, was by mandamus."
Nevertheless the authority of this case has been much shaken

by subsequent decisions. It was observed by Mr. Justice

Buller, in Rex v. The Bishop of Chester, that the grounds on Hex v. Bishop

which the Court of King's Bench formerly granted or refused a °f Chester.

mandamus, are not explicitly stated ; but the court had lately

granted this discretionary writ only in cases where there was no
other specific legal remedy, or where such remedy (as an assise)

was obsolete. In the last-mentioned case, there was a cross

nomination to a curacy, and one of the nominees applied to the

court for a mandamus to the bishop to licence him, which the

court refused, because he had a specific legal remedy by quare

impedit (>/). This reasoning seems also to have been adopted in

a later case of Rex v. The Marquis of Stafford. The affidavits Rex v. Mar-

in that case stated the usage to be; that the minister of the V™d
ofStaf'

chapel of Willenhall ought to be nominated and appointed by
the inhabitants of the town of Willenhall, having lands of

inheritance within the town, and being so nominated, ought to

be presented and allowed by the lord of the manor of JStowe

Heath. That on a commission of charitable uses, in the reign

of James I., it was agreed between the lord of the manor and
the said inhabitants, that certain copyhold lands should be let,

through the medium of trustees, for the reparation of the said

chapel and the maintenance of a stipendiary priest or curate, to

be nominated by a majority of the said inhabitants, and to be
allowed by the lord, and by him presented to tk<* ordinary for

a licence to preach. The lord having refused to allow and
present the nominee of a majority of the inhabitants, the latter

prayed a mandamus, which the court refused, saying their right

was either a mere trust, and then their remedy was in equity,

or it was a legal right, in which case a quare impedit would
lie (0).

To every of the several kinds of curates or ministers the Licence,

ordinary's licence is necessary before he shall be admitted to

officiate.

For by Canon 48 of 1603, " No curate or minister shall be Canon 48.

permitted to serve in any place without examination and ad-
mission of the bishop of the diocese or ordinary of the place

having episcopal jurisdiction, under his hand and seal
;
having

respect to the greatness of the cure and meetness of the party.

And the said curates and ministers, if they remove from one
diocese to another, shall not be by any means admitted to serve

without testimony of the bishop of the diocese, or ordinary of

the place as aforesaid, whence they came, in writing, of their

honesty, ability, and conformity to the ecclesiastical laws of the

(>0 1 T. R. p. 396. (0) 3 T. R. p. 646.
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Church of England. Nor shall any serve more than one church

or chapel upon one day, except that chapel be a member of the

parish church or united thereunto ; and unless such the said

church or chapel where such a minister shall serve in two places,

be not able in the judgment of the bishop or ordinary as afore-

said to maintain the curate "
(p).

In order to which,

(1) He must produce his nomination in form aforesaid.

(2) Then it must appear in the next place, that he is in holy
be obtained, orders : of deacon at least, if he is to be licensed to be an

assistant curate ; and of priest, if he is to be licensed to a per-

petual curacy; for by 14 Car. 2, c. 4, s. 10, no person shall be

admitted to any benefice or ecclesiastical promotion before he
shall be ordained priest ; and it is the more necessary in this

case, because he is the sole incumbent in the parish ; and by the

same statute, until he shall be ordained priest, he may not con-

secrate the sacrament of the Lord's Supper. Which words
benefice or promotion do also extend to all chapels of ease which
have received the augmentation of Queen Anne's Bounty ; for

by 1 Geo. 1, stat. 2, c. 10, s. 4 (q), it is expressly declared that

they shall from thenceforth, that is, from the time of such

augmentation, be perpetual cures and benefices.

And this must appear to the ordinary, either of his own
knowledge or by lawful testimony.

Thus by a constitution of Archbishop Reynold, " No person

shall be admitted to officiate until proof shall first be made of

his lawful ordination " (r).

And by a constitution of Archbishop Arundel, " No curate

shall be omitted to officiate in any diocese wherein he was not born
or ordained, unless he bring with him his letters of orders " (s).

(3) By the same constitution of Archbishop Reynold, " No
person shall be admitted to officiate until proof shall first be

made of his good life and learning " (t).

And by the aforesaid constitution of Archbishop Arundel,
" No curate shall be admitted to officiate in any diocese, wherein
he was not born or ordained, unless he bring with him letters

commendatory of his diocesan, and also of other bishops in

whose dioceses he hath continued for any considerable time

;

which letters shall be cautious and express with regard to his

morals and conversation, and whether he be defamed for any
new opinions contrary to the catholic faith or good manners" (u).

(4) He must under the law till quite recently have taken the

oath of allegiance and supremacy (#), for by the 1 Eliz. c. 1,

s. 10, every person who shall be promoted to any spiritual or

(p) See Gates y. Chambers, 2 Add. it) Ibid. p. 47.

p. 177, as to application of this canon (u) Ibid. p. 48. See Gibs. p. 896

;

to preachers generally. and Bp. of Exeter v. Marshall, L. E.

q) See p. 242, supra. 3 H. L. p. 17.

r) Lind. p. 47. (x) Contained in 21 & 22 Vict,

(.s) Ibid. p. 48. c. 48.

Requisites
before a
licence can
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ecclesiastical benefice, promotion, dignity, office or ministry,

shall, before lie take upon him to receive, exercise, supply, or

occupy the same, take the said oaths before such person as shall

have authority to admit him. But this qualification has been

removed by the Promissory Oaths Act, 1871 (34 & 35 Yict.

c. 48) ; and it seems that a curate does not come within the words

of 28 & 29 Yict. c. 122 {y).

(5) But such of the said curates as are admitted to a benefice

with cure are to take all the oaths and declarations that are

required of persons to be admitted to any benefice by 28 & 29

Yict. c. 122 (z).

(6) By Canon 36 of 1865, modifying Canon 36 of 1603, no Canon 36.

person shall be suffered to preach, catechise, or to be a lecturer,

or reader of divinity, in any parish church, chapel, or other

place, except he be licensed either by the archbishop or by the

bishop of the diocese, or by one of the two universities ; and
except he shall first subscribe the declaration of assent to the

Thirty-nine Articles and Book of Common Prayer, which is the

same as that given in 28 & 29 Yict. c. 122, s. 1 (a).

And by Canon 37 of 1865, modifying Canon 37 of 1603, Canon 37.

"None licensed as is aforesaid to preach, read, lecture, or

catechise, coming to reside in any diocese, shall be permitted

there to preach, read, lecture, catechise, or minister the sacra-

ments, or to execute any other ecclesiastical function, by what
authority soever he be thereunto admitted, unless he first make
and subscribe the declaration aforesaid, in the presence of the

bishop of the diocese wherein he is to preach, read, lecture,

catechise, or administer the sacraments as aforesaid."

By the 11th article of Archbishop Wake's injunctions it is

required, that in licences to be granted to serve any cure, the

ordinary shall cause to be inserted, after the mention of the

particular cure provided for by such licence, a clause to this

effect, " or in any other parish within the diocese, to which such
curate shall move with the consent of the bishop (#)."

Also after licence obtained, it seems that they shall take the Requisites

oath of canonical obedience, if thereunto required. Thus by a
Q^Sne?

n3°

constitution of Archbishop Winchelsea, " To curates received to
n

officiate in any church, it ought to be enjoined in virtue of their

obedience, that they duly attend on Sundays and holidays and
other days when divine service is to be performed ; and there-

upon we do injoin, that oath shall be administered and made at

their admission : and we do injoin, that they shall also make
oath that they will not injure the rectors, or vicars, and governors
of the churches or chapels wherein they shall officiate ; but that
they will humbly obey them, and give them due reverence " (c).

(y) See p. 242, supra, and Chap. (z) See Chap. XL, sect. 7, infra.
XL, sect. 7, infra. The act seems (a) Given in full at p. 103, supra,
only to apply to benefices which [b) But this is not now used; vide
are the subject of institution or supra, pp. 114, 116.
collation, and to perpetual curacies. (c) Lind. pp. 70, 71.
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Stipendiary There is another constitution of the same archbishop, as to
pnes s.

stipendiary priests, who shall celebrate the divine offices (d).

But this constitution seems to have been intended, not with
respect to curates in general, but only such of them as had
salaries appointed by particular founders, for praying for the

souls of them and their friends or posterity ; for such were the

stipendiary priests, who officiated in chantries founded and en-

dowed for the purposes aforesaid.

Sect. 4.

—

Ministers of Proprietary Chapels.

Such chapels Unconsecrated proprietary chapels are anomalies unknown to
anomalies. ^e ecclesiastical constitution, which have grown up in the last

two centuries.
Ministers The ministers of such chapels require the licence of the bishop,

Ind
U
incu^

e

-

nCe
wnicn ma7 De revoked by him at any time, and which cannot be

bent's consent, granted by him without the consent of the incumbent of the

parish. Further, any new incumbent has a right to signify his

dissent to the licence, and thereby effectually to forbid the

minister from further officiating.

The following are the cases upon this subject :

—

Keatev.Bp.of In Keate v. Bishop of London (e)
9
Keate was libelled against

London.
jn seyeral articles at the promotion of the rector of St. George's,

Hanover Square, for baptising, marrying, and administering the

sacrament in a chapel in the parish without a licence from the

bishop, and for collecting money in the chapel in the offertory,

and not paying the said money to the minister or churchwardens
of the said parish.

The court discharged a rule for showing cause why a pro-

hibition should not go, for these are matters of spiritual

conusance.
Trebee x. This is probably the same case as that reported in a later
Keith

' stage as Trebec v. Keith, Feb. 12, 1742. Mr. Keith, minister of

May Fair Chapel, which was a chapel of ease to St. George's

parish, Hanover Square, of which the plaintiff was rector, being

cited into the Bishop of London's court, for officiating as a

clergyman of the Church of England without being licensed by
the bishop, and having been denounced excommunicate forty

days, for contumacy and contempt of the ecclesiastical laws,

upon the bishop's certificate into chancery of this fact, the writ

de excommunicato capiendo issued. It was moved to quash the

writ, and one of the suggestions was, that Mr. Keith was within

the Toleration Act. But by the Lord Chancellor Hardwicke :

" The act of toleration was made to protect persons of tender

(d) Lind. pp. 110, 114. See John- (e) Serj. Hill's MSS.
son, Canons, vol. ii. pp. 322, 323.
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consciences, and to exempt them from penalties ; but to extend

it to clergymen of the Church of England, who act contrary to

the rules and discipline of the church, would introduce the

utmost confusion." And the exception was overruled (/).

In Moysey v. Hillcoat (g), a chapel being built shortly before Moymj v

1735 by private subscription, and the subscribers agreeing out of
Etllcoat '

the pew rents to pay the rector of the parish a yearly stipend for

performing divine service, a licence was obtained from the bishop

to the rector and his successors, who from time to time performed

therein parochial duties ; but there being no proof of consecra-

tion, nor of any composition between the patron, incumbent, and
ordinary, such chapel was held merely proprietary, and the

minister, nominated by the rector of the parish, could not perform

parochial duties therein, nor distribute the alms collected at the

Lord's Supper (h) .

The case of Hodgson v. Dillon decided that the bishop has Hodgson

the power of revoking absolutely and discretionally licences to J)illon -

officiate in unconsecrated chapels. During the course of this

judgment, Dr. Lushington said, " I think that the principle on
which the law of the Church of England stands in this matter

is this, no clergyman whatever of the Church of England has

any right to officiate in any diocese in any way whatever as

a clergyman of the Church of England unless he has a lawful

authority so to do, and he can only have that authority when he

receives it at. the hands of the bishop, which may be conferred

in various ways ; as by institution in the case of a benefice, by
licence where the party is a perpetual curate, and by licence

when the clergyman officiates as stipendiary curate ... I need
not say the ancient canon law of this country knew nothing of

proprietary chapels or unconsecrated chapels at all. The neces-

sity of the times, the increase of population, and want of accom-
modation in the churches and chapels in the metropolis and other

large towns, gave rise to the erection of chapels of this kind, and
to the licensing of ministers of the Church of England to per-

form duty therein. The licence emanates from his episcopal

authority ; he could not, however, grant such a licence without
the consent of the .... rector or vicar of the parish." The
learned judge proceeded to say that the bishop may revoke such
licence whenever he thinks fit, according to a discretion not ex-

aminable by the ecclesiastical judge ; and that it is not in the

power of the bishop to estop himself from such a remedy, or to

confer a permanent right against himself (i).

In Richards v. Fincher (/), Sir Robert Phillimore held that a Richards

licence by the bishop, granted with the consent of the incum- Fincher.

bent, was invalid against a succeeding incumbent ; and that
the latter could prohibit the minister of the proprietary chapel
from further officiating.

(/) 2 Atk. p. 498. Phillim. p. 198.

(g) 2 Hagg. Eccl. p. 30. (i) 2 Curt. p. 388.
(h) See also Carr v. Marsh, 2 (j) L. R. 4 Adm. & Eccl. p. 255.
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Jones v. Jelf.

26 & 27 Vict,
c. 82.

English
services in

Wales.

Bishop on
certain appli-

cations and
under certain

conditions

may license

chapel for

English

In case of dis-

agreement,
incumbent to

have notice

of bishop's

intention to

license, and
an appeal to

the arch-
bishop.

Building not
to have paro-
chial rights.

The case of Jones v. Jelf (It), gave rise to the act next fol-

lowing.

It is an act empowering the bishops of Welsh dioceses to faci-

litate the provision of English services in the Welsh-speaking
parts of Wales (26 & 27 Vict. c. 82).

By sect. 1, " The bishop of the diocese, on an application in

writing from ten or more inhabitants of any parish, district or

place, setting forth their desire to have divine service and the

administration of the sacraments in English, their undertaking
to provide a building for a chapel, and a clerk to officiate, and
to pay all expenses of the service, may, if he thinks there is not
sufficient provision for divine service in English, and on the

incumbent's nominating a fit minister, license from year to year

or for any term not exceeding two years, such building as a

chapel, and such minister as the minister thereof, for the per-

formance of divine service, preaching, and the administration of

the sacraments in English."

By sect. 2, "If the incumbent refuse to nominate such a

minister, or if any disagreement as to the sufficiency of the

services, the provision for their performance or for the minister,

or in respect of the competency of the minister, arises between
the persons applying to the bishop and the incumbent, the bishop

after three months from the receipt of the application (if due
notice of the application has been given by the persons applying

to the incumbent) may signify in writing to the incumbent the

name of a minister whom he intends to nominate to the chapel.

If the incumbent does not within fourteen days object, the

bishop may nominate and license. If he does object, the bishop

shall refer the nomination to the archbishop, and the licence

shall not be granted without the archbishop's approval in

writing."

By sects. 3, 4, " The licensed building shall not, without the

assent of the incumbent, be a parochial chapel ; the minister

shall have no power to perform any pastoral or ministerial

functions other than those specified in his licence ; and the

rights of the incumbent as to publication of banns, solemniza-

tion of marriages, and performance of burials, or to offertories,

fees, dues, or emoluments, shall not be affected.

Sect. 5.

—

Donees.
Donative,
what « A donative is a spiritual preferment, be it church, chapel, or

vicarage, which is in the free gift or collation of the patron, with-

out making any presentation to the bishop ; and without admis-

sion, institution, or induction by any mandate from the bishop

(ft) 8 L. T., N. S. p. 399.
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or other ; but the donee may, by the patron or by any other

authorized by the patron, be put into possession (/).

And this right in the donor (together with the exemption of Origin of

the church from ecclesiastical jurisdiction) seems to have come donatlves -

from the consent of the bishop in some particular cases (m) ; as

when the lord of a manor in a great parish, having his tenants

about him at a remote distance from the parish church, did offer

to build and endow a church there, provided that it should

belong entirely to him and his family, to put in such persons as

they should think fit, if they were in holy orders. It is very

possible that the bishops at that time, to encourage such a work,

might permit them to enjoy this liberty; which being continued

time out of mind, is turned into a prescription. And they are

to be distinguished from those called sinecures, and exempt
jurisdictions ; for sinecures in truth are benefices presentable

;

but by means of vicarages endowed in the same places, the

persons who enjoy them have by long custom been excused from
residence ; and exempt jurisdictions are not so called, because

they are under no ordinary ; but because they are not under the

ordinary of the diocese, but have one of their own, and are

therefore called peculiars (;?).

There is not any one particular sort of ecclesiastical prefer- Of what kind

ments, that are peculiarly said to be donatives ; for some of ^J^ies^
8 or

all sorts may be donative, as well as preservative or elective.
°

For bishoprics were donative in England after the Conquest,

until the time of King John. So a prebend may be donative,

as at Windsor and Westminster, in the chapels of the king,

where the prebend being void, it is said the king shall make
collation of his clerk by patent, and by force thereof he shall

take possession without any institution or induction. Also a

benefice with cure of souls may be a donative, as was the rectory

of Briery or Burien in Cornwall till a recent act (0) ; and so the

church of the Tower of London is a cure of souls, and the king's

donative (p).

Yet some of these instances, and other such like, may be said

to resemble donatives, rather than to be donatives, properly so

called : such as the grant of the king to prebends without in-

stitution ; as also, the collation of a bishop without presentation
;

and the nomination to perpetual curacies, which is without
either presentation, institution, or induction. For these differ

(I) Degge, bk. 1, c. 13; Fayre- Deschamp and Lee v. Dr. Andrews,
child v. Gcujre, Mo. p. 765; 8. C. Serj. Hill's MSS.
noin. Farchild v. Gayre, Cro. Jac. (n) See 1 Stillingfleet, Eccl. Cas.

p. 63; S. C. nom. Faircliild v. Gaire, p. 70.

Yelv. p. 60. (0) 13 & 14 Vict. c. 76.

(m) Whether a church is donative (p) Wats. c. 15, p. 170; 2 Roll,

or not, is merely temporal, and a Abr. p. 341 ; Co. Litt. p. 344; Far-
prohibition to a suit in the eccle- child v. Gayre, Cro. Jac. p. 63;
siastical court for pulling down the Quarks v. Fayrechild, Cro. Eliz.

church was made absolute
;
but p. 653.

the plaintiff was ordered to declare.
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from donatives properly so called, which are given and fully

possessed by the sole donation of the patron in writing ; inas-

much as collations and royal grants are to be followed by induc-

tion and instalment ; and persons nominated to curacies are to

be • authorized by a licence from the bishop, before they can
legally officiate. Whereas possession by donation is not subject

to any of these consequents, but receives its full essence and
effect from the single act and sole authority of the donor as

aforesaid (q)

.

The form of a donation may be thus :

—

" To all to whom these presents shall come. Know ye, that I,

A. B. of in the county of Esquire, hare given and
granted, and by these presents do give and grant, to my beloved in

Christ, C. B., clerk, the office or place of curate [or as the case

shall be] of the chapel of in the county of now lawfully

vacant, and to my donation and free disposition in full right be-

longing, and by these presents do make, constitute and appoint him
the said C. B. curate of the said chapel, to have, hold, and. enjoy the

said office or place of curate in the chapel aforesaid, to him the said

C. D. during his natural life, with all and every the salaries,

stipends, rights and appurtenances to the same office or place of
curate aforesaid in any ivise belonging or appertaining , as fully,

freely, and perfectly, and in as ample manner and form, as any
other hath or ought to have held and enjoyed the same. In witness

whereof I have hereunto set my hand and seal, the day of
in the year of our Lord " (r).

Or thus :

—

" To all to ivhom these presents shall come, A. B. of in the

county of Esquire, lord of the manor of in the county of

sendeth greeting : Whereas the chapel of in the county

aforesaid is now vacant, and to my donation in full right belongeth ;

know ye, that I, the aforesaid A. B., hare given and granted to my
beloved in Christ, C. B. clerk, the aforesaid chapel of with all

its rights and appurtenances, and by the tenor of these presents do

induct him the said C. B. into corpjoral possession of the said chapel,

with all its appurtenances. In witness whereof, fyc." (s).

Effect of The grant of a donative being once made, creates a right as
donation.

fu^ an(J jasting as institution and induction ; that is, a right

not to be taken away but by the registration or deprivation of

the donee. The resignation was made to the donor ; and the

deprivation under the old law was made by the donor likewise

;

both the church and the clerk being exempt from ordinary

. jurisdiction. To this purpose it is, what we find in the reports

of Sir John Davis, that a donative cannot be granted for years

(q) Wats. c. 15, p. 171. («) Ibid. p. 618.

(r) Seo Ecton, p. 617.

Form of

donation.
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or at will only, because this great inconvenience would follow,

that the freehold might be in perpetual abeyance ; which is an

inconvenience that the law will not suffer (t).

Although a clerk upon whom a donative is bestowed does not How far the

gain possession by presentation, institution, and induction, yet
q^aiify^as

he is obliged, in order to preserve and maintain his possession, other clerks

to be qualified and to qualify himself in many things, as others promoted,

do who are presented, instituted, and inducted
;

as,

(1) He must be a priest; without which, by 14 Car. 2, c. 4,

s. 10, no person shall be admitted to any ecclesiastical pro-

motion.

(2) He must, under the law till quite recently, have taken

the oath of allegiance and supremacy before he takes the dona-

tion ; and this he must have done before such person who has

authority to admit him thereunto, that is, his patron, by 1 Eliz.

c. 1, s. 10. But this it seems he need not now do (u).

(3) He must also, under the old law, before his admission to

be incumbent or have possession of his donative, have subscribed

before the archbishop, bishop, or ordinary of the diocese (or

their vicar general, chancellor, or commissary respectively), the

declaration of conformity to the liturgy of the Church of

England as by law established. And if the donative had a

parish church belonging to it, he must have had a certificate

under the hand and seal of the person before whom he subscribed,

to be read by him in such church afterwards (x) .

This statute, however, has now been repealed ; and it appears

that donatives are not comprehended under the new act of 28 &
29 Yict. c. 122.

(4) And he ought, under the old law, to read the morning
and evening prayers in his church or chapel within two months
after he shall be in the actual possession of his donative, or in

case of impediment (to be allowed of by the ordinary), then
within one month after such impediment removed

;
together

with the form of giving assent and consent thereunto. But this,

again, has been repealed.

In the case of Powcl v. Milbank {y) , where the plaintiff claimed Towel v.

as having been appointed to the donative of Chester-le-Street, in Milhanlc -

the county and diocese of Durham, with cure of souls; two
questions were made : first, whether an incumbent of a donative
with cure is obliged to conform to the statutes of Elizabeth and
Charles II. ; and secondly, whether in that action it was neces-

sary for him to give evidence that he had performed the several

requisites contained in these statutes. As the court gave their

opinion on the second question, that he was not obliged to give
such evidence, unless some proof had been made by the defen-

ce Gibs. p. 819. Case of the
Dean and Chapter of Femes, Davis,
p. 46.

(u) See p. 249, n. (y), supra.

(x) 14 Car. 2, c. 4 ; see 15 Car. 2,

c. 6, s. 5.

(y) 2 Black. W. p. 851 ; S.C. nom.
Poiuell v. Milburn, 3 Wils. p. 355.
See also 1 T. R. p. 399 (n.).
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dan! to raise a doubt whether he had subscribed or not, they
did not give a judicial determination upon the former point, but
strongly inclined that donatives, with cure of souls, were within

all the reasons, religious as well as political, upon which the

acts of uniformity are founded, and seemed to think that this

had been settled long ago, in the case of Carver v. Pinkney, M.
34 Car. 2, as reported in 3 Lev. 82.

Donative Donatives are within the statute against simony (s).

within the And wnere they have cure of souls, they are likewise within
statutes of n i • l i vi- / \

simony and the ^aw agamst pluralities (a)

.

plurality. If the patron of a donative do not nominate a clerk, there
Lapse. can be no lapse thereof, unless it be so specially provided for in

the foundation ; but the bishop may compel him to do it by
spiritual censures (b).

But if it is augmented by Queen Anne's bounty, it will lapse

in like manner as presentative livings (c) .

How far Lord Coke says, if the king doth found a church, hospital or
exempt trom £ree chapel donative, he may exempt the same from ordinary
txl6 qj* 11X19.TV S • • •

jurisdiction; jurisdiction, and his chancellor shall visit the same. Yea, if he

do found the same without any special exemption, the ordinary

is not, but the king's chancellor, to visit it. And as the king-

may create donatives exempt from the visitation of the ordinary,

so he may by his charter license any subject to found such a

church or chapel, and to ordain that it shall be donative and not

presentative, and to be visited by the founder and not by the

ordinary. And thus began donatives in England (he says),

whereof common persons were patrons (d).

But the register supposes a royal foundation, and not a mere
royal licence ; and that it must be proved to be ancient too, and
therefore a new licence will not come up to the register [e).

However, it is certain that the ordinary could not under the

old law visit a donative, but the patron must visit the same, by
commissioners to be appointed by him (/).

And by consequence a donative was freed from procura-

tions (g). And the incumbent was exempted (Dr. Gibson says)

from attendance at visitations (//).

And it was said that if the bishop shall take upon him to visit

a donative, and deprive the incumbent, he runs himself into the

danger of a praemunire (i).

And in such case was Barlow, bishop of Bath, in the time of

King Edward VI., and was forced to get a pardon, for having

deprived the dean of "Wells, which was a donative by letters-

patent from the king (k).

(z) Degge, pt. 1, c. 13. Said to (eZ) 1 Inst. p. 344.

be so resolved in Carver v. Pinkney, (e) 1 StillingfleetEccl. Cas. p. 335

;

3 Lev. p. 82. Vide infra, Part IV., A Discourse Concerning Bonds of

Chap. III., sect. 3. Resignation, p. 68.

(a) Degge, pt. 1, c. 13. Vide in- (/) 1 Inst. p. 344.

fra, Part IV., Chap. III., sect. 6. (g) Degge, pt. 1, c. 13.

(b) 1 Inst. p. 344 ; Gibs. p. 819
;

(h) Gibs. p. 819.

Fairchild v. Gaire, Yelv. p. 61. U) Degge, pt. 1, c. 13.

(c) Vide infra, p. 257. (k) 3 Inst. p. 121.
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But the ordinary had always power as to the parson, if

he commits any misdemeanor, to proceed against him by
spiritual censures, as in the case of Colefatt v. Ncwcomb ; Colefatt v.

where a minister of a donative was sued in the ecclesiastical Neweomb.

court, for that when he read prayers, he did not read the

whole service, hut left out what part of it he thought fit

;

and for preaching without licence. And it was moved for a

prohibition, upon the suggestion that the church was a donative,

and argued that donatives were exempt from the jurisdiction of

the ordinary, and that it was a lay thing, and the bishop could

not visit it ; and that if the incumbent was guilty of heresy the

ordinary could not meddle with him, for the parson was privi-

leged in respect to the place ; but the patron might by commis-
sion examine the matter, and upon cause deprive him. But
Powell, J., in the absence of Holt, C. J., took the difference

where the suit in the ecclesiastical court is in order to depriva-

tion, and where only for reformation of manners : in the former
case the court will prohibit, but not in the latter ; and therefore

if in this case the spiritual court proceeded to deprivation, the

court would prohibit them, but not till then. He said he had
known prohibitions denied frequently to suits against parsons of

donatives for marrying without licence. And the reporter says,

Mr. Mead and Mr. Salkeld both told him that they had known
the Chief Justice Holt take the same distinction ; that the parson
of a donative was liable to the ecclesiastical jurisdiction, as he
was a member of the ecclesiastical body, for personal offences,

though for matters relating to the church he was exempt ; and
therefore the spiritual court could not deprive him ; but for

drunkenness, or preaching heresy, they might censure him. And
this (says the reporter) seems to be the better opinion (/).

So in the case of churchwardens. On a libel in the ecclesi- Church-

astical court for not taking upon him the office of chapel-warden, wardens in

the defendant pleaded that it was a donative, and thereupon tfveunder^"
moved for a prohibition. And upon debate, the same was denied

;
general law.

the whole court being of opinion, that though there was a dif-

ference as to the incumbent, yet as to the parish officers there

was none, for they are the officers of the parish, and not of the

patron of the donative (m) .

And as to donatives augmented by the governors of Queen Donatives

Anne's bounty, it is enacted by sect. 4 of 1 Geo. 1, st. 2, c. 10,
£
u^°*®d

as has been already stated (n) , that all such churches, curacies or Aiin(s$
en

chapels, which shall be augmented by the governors of the said bounty,

bounty, shall be from thenceforth perpetual cures and benefices,

and the ministers duly nominated and licensed thereunto shall

be in law bodies politic and corporate and have perpetual succes-

sion, and be capable to take in perpetuity ; and the impropriators
or patrons of any augmented churches or donatives, shall be

(0 2 Ld. Raym. p. 1205. p. 715 ; 1 Barn. K. B. p. 5.

(w) Castle v. Richardson, 2 Stra. (n) "Vide supra, p. 242.

r. vol. i. s
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Next dona-
tion goes to

the heir and
not to the
executor.

How patron
may appoint
himself.

How far of

temporal
cognizance.

excluded from receiving any profit by such augmentation, and
shall pay to the ministers officiating such annual and other pen-

sions and salaries, which by ancient custom or otherwise, of

right and not of bounty, they were before obliged to pay.

By sect. 6, for continuing the succession in such augmented
cures, hereby made perpetual cures and benefices, and that the

same may be duly and constantly served, it is provided that if

they shall be suffered to remain void for six months, they shall

lapse in like manner as presentative livings.

By sect. 14, all such donatives which at the time of their

augmentation are exempt from all ecclesiastical jurisdiction,

shall by such augmentation become subject to the visitation

and jurisdiction of the bishop of the diocese wherein such

donative is.

But by sect. 15, no donative shall be augmented without the

consent of the patron in writing under his hand and seal.

In the case of Repington v. The Governors of Tamworth School,

a person being seised of the advowson of a donative, the church

in his lifetime becomes void ; then he dies, the church being still

void. By his will he made the plaintiff executor, who brought a

quare impedit, supposing himself entitled to this turn, as an exe-

cutor is in the case of a presentative benefice. After two argu-

ments in the Court of Common Pleas, the whole court was
clearly of opinion, that the right of donation descended to the

heir-at-law ; and that the executor had not a title, which he
would have had, if it had been a presentative benefice (o).

In Lowe v. Bishop of Chester (p), it was decided that the patron

of a donative might transfer the right of donation while the

benefice was vacant to a trustee for himself, in order that such

trustee might appoint him to the donative, and that such

appointment was good. It is suggested that this decision may
require reconsideration.

It was said in Sprat and Nicholson's case (q), that if issue be
joined, whether donative or presentative, it shall be tried by a

jury at the common law ; and elsewhere it is said, that if the

patron of a donative being disturbed in collating, recover by
quare impedit, the writ shall be directed to the sheriff, to put the

clerk in possession (r).

For if the patron of a donative is disturbed in collating

his clerk, he may have a quare impedit against the bishop

and the disturber ; but the declaration in such a case must be

special (s).

It was once holden that a mandamus would lie, to admit or

restore the donee (t). But a mandamus is not now granted in

o) 2 Wils. p. 150.

p) 10 Q. B. D. p. 407; vide
infra, pp. 271, 311.

q) God. p. 196.

r) Gibs. p. 820; 14 Hen. 4,

p. lib, cited in Powel v. Milium,
3 Wils. p. 355.

(s) Degge, pt. 1, c. 13.

(*) Rex v. Blooer, 2 Burr. p. 1043.

Vide supra, p. 246.
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that case, the party having a specific remedy by quare impedit.

And such an application will be dismissed with costs (u)

.

Lord Coke says, if the patron of a donative does once present Is not extin-

to the ordinary, and his clerk is admitted and instituted, it is gulsne<* £y
now become presentable, and never shall be a donative after.

But a presentation to such a donative by a stranger, and admis-

sion and institution thereupon, is merely void (a?).

But in the case of Ladd v. Widdoics, upon motion for a new
trial in a quare impedit, wherein the point in issue was, whether
the church was donative or presentative, evidence was pleaded

of several presentations ; and the court, viz., Holt, C. J., and
Powell, J., held, that though a presentation might destroy an
impropriation, yet it could not destroy a donative ; because the

creation thereof was by letters-patent, whereby land is settled to

the parson and his successors, and he to come in by donation (//)

.

In Reg. v. Foley, upon the construction of a private act of Reg. v. Foley.

parliament, it was held that a donative was not created (z).

Donatives are expressly denned to be included under the term Included

benefice in the following statutes : 1 & 2 Vict. c. 106, by s. 124
;

unde
£

3 & 4 Vict. c. 86, by s. 2 ; 13 & 14 Vict. c. 98, by s. 3 ; 34 & 35
benetlces -

Vict. c. 43, by s. 3 ; c. 44, by s. 2 ; c. 45, by s. 1

.

By sect. 10 of 6 & 7 Will. 4, c. 77, the Ecclesiastical Commis- Made subject

sioners are empowered to prepare schemes to be laid before the ^o^^^ts
7

Queen in Council for carrying into effect the changes proposed
by that act. The section proceeds :

" That it shall be competent
to the said commissioners to propose in any such scheme that all

parishes, churches, or chapelries which are locally situate in

any diocese, but subject to any peculiar jurisdiction other than
the jurisdiction of the bishop of the diocese in which the same
are locally situate, shall be only subject to the jurisdiction of

the bishop of the diocese within which such parishes, churches,

or chapelries are locally situate."

By sect. 1 of 10 & 11 Vict. c. 98, "the bishop of every
diocese in England shall by himself or his officers exercise

throughout the whole of his diocese, as it now is or hereafter

may be limited or constituted .... the same jurisdiction

and authority which before the passing of this act he or any
bishop lawfully could or might exercise by himself or his officers

within any part of such diocese.'

'

It seems therefore that so long as this last mentioned act is

annually continued in force, as is the case at present, all

donatives comprised within the territorial limits subjected by
any scheme of the Ecclesiastical Commissioners to the bishop of

any diocese are subject to that bishop, and the donees thereof
visitable and compellable to attend visitations.

(u) The King v. Bp. of Chester, 1

T. E. p. 396.

(x) 1 Inst. p. 344; P. N. B.
p. 35 ; Farchild v. Gayre, Cro. Jac.

p. 63.

y) 2 Salk. p. 541.

z) 2 C. B. p. 664; vide infra,

p. 273.

2
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CHAPTEE XI.

ENTRY ON BENEFICE.

Sect. 1.

—

Advowsons.

2.—Exchange of Advowsons.

3.—Presentations— Who may present.

4.—Circumstances attending Presentations.

5.—Examination by the Ordinary.

6.—Remedies of Clerks.

- 7.

—

Remedies of Patrons.

8.—Admission, Institution, and Induction.

9.—Lapse.

How a clerk is It is now proposed to consider the law which regulates the

sion^of a°

SSeS " a(^m^ss^on °^ a e^er^ to a benefice.

benefice, ^ne ^rs^ s^eP> whatever legal terms be employed, mnst always

be the presentation of the clerk to the ordinary for institution

into the benefice. The question immediately arises, who has a

right to present, or, as it is technically called in our law, the

right of advowson ?

—

—

Sect. 1.

—

Advowsons.

"We will first consider

—

1. The general character and nature of an advowson.
2. How it is acquired, how grantable, and how lost.

Foundation of It is very uncertain whether, during the time of the Apostles

advowson°
f an(^ ^e Pei>iod which immediately succeeded to their adminis-

tration, any certain rules regulated the distribution of the

revenues of the church (a). It appears that, in the very early

ages of Christianity, the oblations made in the diocese were
usually deposited with the bishop, who was accountable for his

disposal of them to the provincial synod (b). In the western
churches they were usually divided into three or four parts ; one
was set apart for the bishop, a second for the rest of the clergy,

(a) Lindwood, Provincial^—
Bingham, Origines Ecclesiasticse

—

Van Espen, Jus Ecclesiasticurn

Universum, tit. Jus Patronatus

—

Godolphin Repertorium Canonicum
—Thomassini vetus et nova Eccle-

sise Disciplina, vol. 2, cc. 20, 21,
22—are the authorities from which
the following observations have
been for the most part deduced.

(b) CanonesConciliiAntiochensis,
c. 25 ; Canones Apostolicse, c. 41.



ENTRY ON BENEFICE. 261

a third for the poor, a fourth for the maintenance of the fabric

and the necessary uses of the church. Where only' three divi-

sions (c) were made, it was presumed that the hospitality of the

bishop would provide for the necessities of the poor. There

was an exception, indeed, to this generally prevalent custom
;

in some churches no division was made ; the clergy and bishop

lived together in one mansion, and at one table, without any
distinction of property or revenue. Such cases were rare, and

not in obedience to any general law, but to local and particular

statutes of their own enactment (d).

The great church of the diocese provided in one of these two
ways for the maintenance of its clergy until parochial churches

were built and endowed. And apparently coeval with this

institution of parochial divisions was the "jus patronatus " of

the canonists (e), or the right of advowson of the English
common law. For, in order to promote the building and
endowment of parochial churches, those who had contributed

to their erection either by a grant of land, by building, or by
endowing, were entitled to present a clerk of their own choice

to the bishop, who was invested with the revenues accruing from
such contribution. " Patronuni faciunt dos, cedificatio,fundus.

"

—
"Si quis ecclesiam cum assensu dioeccsani construxit, ex eo jus patro-

natus acquirit" (/). The clerk so presented must have been
a person capable of performing the functions of his office

;
but,

subject to this exception, his admission was imperative upon
the bishop. The earliest trace of this practice seems to Early

be found in the decree of the Council of Orange, a.d. 441, instances,

which granted this privilege to bishops
;

allowing a bishop,

who built a church in the diocese of another bishop, to

nominate the clerk, though not to consecrate the church.
" Advowson " (says the learned Godolphin) "is a kind of Derivation of

bastard French word, sometimes called ' advocatio ecclesice,
advowson.

either because the patron thereof claiming his 'jus patronatus'

therein c advocat se* in his own right unto the same, 1 eamque
esse sui quasi ciientis loco

9
; or rather because the patron in his

own right ' advocat alium ' to the church being vacant, and
presents him unto it ' loco alterius, veluti defunctV " According
to his definition of advowson, it is "a kind of reversionary

right of presentation to an ecclesiastical benefice in a man and
his heirs for ever "(g). This right of advowsons, or jus Ecclesiastical

patronatus, the law doth also distinguish into ecclesiastical and and laic -

laical. Touching the ecclesiastical (h), it is so called not
because an ecclesiastic may or doth enjoy or possess it (for so

(c) Cf. Canones Concilii Bracara,
c. 7.

(d) Augustini Opera Omnia, vol. v.

pp. 2046—2061, Sermones, De vita
et moribus clericorum snorum.

(e) The ",/«« patronatus" of the
civil law referred to the relation

between the lord or patron and the
bondsman he had set free.

(/) X. 3, 38, cc. 4, 24, 25.

(V) God. p. 205. See Black. Com.
vol. ii. p. 21.

[h) Covarrnvias, p. 383; Gaill

Practice© observations, Lib. i. c. 36.
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Advowsons in

other founda-
tions than
parish

churches.

he may also possess a laic patronage), but because it belongs to

one, for that he has founded, built, or endowed the church

ex bonis ecclesiasticis, or by reason of some rectory of a church,

or some ecclesiastical dignity. As when a benefice is erected

with money gotten ex bonis ecc/esiasticis, in that case he has

jus patronatus ecclcsiastici or patrowatum ecclesiasticum. And so

it is if one has the advowson or right of presentation because he

is a bishop, or dean, or the like ; this is also Jus Patronatus

Ecclcsiastici. So the Gloss, in Clem. ii. de jure patronatus, etc (i).

The 123rd Novell of Justinian, promulgated about the end of

the fifth century, decreed " that if any man should erect an
oratory, and desire to present a clerk thereunto by himself or

his heirs, if they furnish a competency for his livelihood, and
nominate to the bishop such as are worthy, they may be
ordained." The 57th Novell, c. 2, empowers the bishop to

examine them and judge of their qualifications, and, where
there are sufficient, obliges him to admit the clerk. About the

same time, it would seem that other revenues, such as oblations

and tithes, became appropriated to the parochial church. But
Bede (/) intimates that the English clergy continued to receive

maintenance from the cathedral church, and to officiate only

pro tempore in the parochial churches, till about the year 900.

It is observed also by Grodolphin, that advowson, being a

right of presentation reserved by a founder to himself, his

heirs and his successors, is applicable to other ecclesiastical

foundations, as well as those of parochial churches. And the

truth of this remark is evidenced by several instances, where
a " quare impedit " has been brought on such occasions as a

disturbance to a prebend, 7 Rich. 2 ; in a presentation to

Status of

patron

.

a vicarage,

chaplaincy,

of Lateran,

concerning

5 Edw. 3 ; to a provostry, 17 Edw. 3, 20 ; to a
17 Edw. 3, 12. The l?th canon of the council

in the year 1179, enacts, "that if a question arise

presentations of divers persons to one church,

or concerning the gift of patronage, if such question be
not decided within the space of three months, the bishop shall

place in the church the person whom he himself conceives to be

most worthy" (k).

Lastly, the canon law characterized the "jus patronatus " by the

epithets " honoriftcum" " utile" " onerosum." " Honorificum"
because the patron was entitled to great respect from the parish,

and especially to the chief seat in the church ;
" onerosum"

because it was incumbent on him to defend his church against

all spoliation of her revenues (/), and to secure her fabric and
all its appurtenances against dilapidations ;

" utile" because if

(?) God. Introd. p. 34.

(j) Hist. Lib. iv. c. 27.

(k) Canones Concilii Lateranen-
sis, III, c. 17.

(/) See Hoskins v. Featherstone, 2
Brown, C. C. p. 552, for the power
of the patron where the benefice is

vacant and there is no one to pro-
tect the rights of the church.
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he or his family fell into decay, the church was pre-eminently

hound to supply his necessities before those of any other neces-

sitous person (m).

The right of advowson is said hy Mr. Justice Blackstone in his Classes of

Commentaries, to he an instance of an incorporeal hereditament, a(ivowsons.

of which no hodily possession can be had, but which exists solely

in contemplation of law (n). Advowsons are of two sorts,

appendant and in gross. "When annexed to a manor or land, so

as to pass with them, they are said to be appendant : when they

exist as personal rights, independent of any manor or land, they

are said to be in gross (o) . Another division is, that they are

either presentative, collative, donative, or elective (p). In an
advowson presentative, the patron presents the person to the

ordinary to be instituted and inducted in his church : in an
advowson collative, the bishop is both patron and ordinary

:

in a donative, the patron puts the clerk in possession without

any presentation to the ordinary. Elective benefices occur in

cathedral and other corporations.

The right of nominating, which at first was annexed to the Advowson

person building or endowing the church, became by degrees aPPendant -

appendant to the manor in which it was built. For the endow-
ment was supposed to be parcel of the manor, and the church

was built by such lord for the use of the inhabitants of this

manor ; and the tithes of the manor were also annexed to the

church. Upon all which accounts it was most natural for the

right of advowson (which was now become hereditary) to pass

with the manor, or with such part of it as might at any time be
granted or aliened together with the advowson : to which
(whether to the whole or part) it is therefore said to be appen-
dant : that is, to the demesnes, which are of perpetual subsistence,

but not to rents or services, which (though parcel of the manor)
may be extinguished, and cannot therefore support such appen-
dancy (q) . The advowson was said to be appendant to the

manor, being so closely annexed to it that it passed as an inci-

dent thereto by a grant of the manor (r) : it passed, therefore,

by livery without deed, without saying, "cum pertinentiis" (s),

(m) See especially on this point,

16 Q. 7, 30. Patrons were called

advocati and patroni, because they
were bound to protect and defend
the rights of the church, and their
clerks, from oppression and viol-

ence. Tueri et defendere ecclesiam

et ejus jura tenetur ad instar advocati
qui judicio causam alicujus defendit.

Lind. p. 97, n. [p) (but Lindwood
in this Gloss says, that advocatus
does not mean patron, but defender.
See Calvin, Lexicon Juridicon v.
" Advocatus " where he says the
word is commonly, though not cor-

rectly, used as synonymous with
patronus).

(n) Vol. ii. p. 21.

(oj See 1 Inst. p. 120 b, p. 122 a.

(p) Ibid. p. 119 b.

(q) Gibs. p. 757; Wats. c. 7, p. 60;
1 Inst. p. 122 a. See also Com.
Dig. tit. Advowson; Tyrringham's
case, 4 Co. p. 36 ; 1 BolL Abr. p.

230; Potter v. North, 1 Yent. p.

386; Hilly. Orange, Plow. p. 170.

(r) Cruise, Dig. tit. Advowson,
vol. iii. p. 3.

(s) 1 Inst. p. 121 ; 2 Ibid. p. 307.
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except in the ease of the king (t). A church in one county may
he appendant to a manor in another, or the advowson of a

vicarage may he and is of common right appendant to a rectory,

or to a manor by prescription ; and it shall he intended it was
granted by the parson before the time of memory. Advowsons
may also be appendant for a part or for turn. Two advowsons
may be appendant to one manor, or one advowson to two manors

;

and several advowsons may be appendant to the same manor,
though the manor extends into several parishes (u). An advow-
son will not pass b}r the word " laud," but it will by " here-

ditaments " or by the word " church "
(//). It is said that an

advowson might have been appendant to an earldom or other

honour ; but this must be understood of such as had demesnes
attached to them, for being itself an incorporeal hereditament, it

can only be appendant to a corporeal thing (s) : and therefore it

is that a presentation to a church is allowed to be equivalent

to a corporeal seisin of the land ; but till the church becomes
void, it is impossible to acquire anything more than a seisin

in law of an advowson (a). But a demise of a manor cum
pertinentiis for years will not pass an advowson to a lessee,

because a spiritual benefice cannot be granted for years or at

will (b). The grant of a manor, with all advowsons, &c, there-

unto attached, does not include an advowson once severed, though
it was appendant to the manor 800 years since (c).

If he that is seised of a manor, to which an advowson is

appendant, grants one or two acres of the manor, together

with the advowson ; the advowson is appendant to such acres,

especially after the grantee has presented (d). But this feoff-

ment of the acre with the advowson ought to be by deed, to

make the advowson appendant ; and the acre of land and the

advowson ought to be granted by the same clause in the deed

;

for if one, having a manor with an advowson appendant, grant

an acre parcel of the said manor, and by another clause in

the same deed grants the advowson, the advowson in such case

shall not pass as appendant to the acre ; but if the grant had
been of the entire manor, the advowson would pass as appen-

(t) Liford's case, 11 Co. p. 47;
Case of Bedminster Manor, 3 Dyer,

p. 300.

(u) See Mirehouse on Advow-
sons, c. 1 ,

citing 3 Dyer, p. 350
;

Roll. Abr. p. 230; Com. Dig. tit.

Advowson; Degge, pt. 1, c. 13,

p. 195 ; The Grocers' Company v.

The Abp. of Canterbury, 2 Black.

W. p. 771.

(x) Savil v. Savil, Fortescue,

p. 351. See Robinson v. Tonge, 3

P. Wms. p. 401
; Kinastony. Clark,

2 Atk. p. 206.

(y) Ashegell and Dennis 9

case, 1

Leon. p. 191 ; 1 Inst. p. 17 ; Colt

v. Bp. of Coventry and Lichfield,

Anon., Cro. Eliz. p. 163; Hob. p.
152.

(z) 1 Inst. p. 121 ;
Tyrringham's

case, 4 Co. p. 37 ; 1 Roll. Abr.
p. 230 ; Potter v. North, 1 Vent,

p. 366; Hill v. Grange, Plow. p.

170.

a) 3 Cruise, Dig. vol. iii. p. 6.

b) Com. Dig. tit. Advowson
(C. 1).

(c) King v. Bp. of Durham, 1

Com. p. 360.

{d) Wats. c. 7, p. 62.
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dant (c). So, if an husband seised in right of his wife of a manor
to which an advowson is appendant, alien the manor by acres to

divers persons, saving one acre, the advowson shall be appendant

to that acre. Or if a lessee for life of a manor, to which an

advowson belongs, alien one acre, with the advowson appendant,

the advowson is thereby appendant to that acre (/).
An advowson of a vicarage may be appendant to a parsonage, Advowson

as being derived and endowed out of the same. Upon which °f

™^Jt

e

account it is, that if a parson be patron of a vicarage and lease

the parsonage to another, the patronage of the vicarage shall

pass as incident thereunto. And upon the same account the

rector of common right is ever esteemed patron of the vicarage,

though by some ordinance or composition, or by the king's

grant, it may be appointed and settled otherwise. And so may
even an advowson of a vicarage be appendant unto other things,

as to a manor, by reservation upon the appropriation, because

the advowson of a rectory was appendant thereunto, as also by
the grant of the parson, before the time of memory. And in

this case, although the act of appropriation be not extant, yet

the use of presenting time out of mind is a sufficient evidence of

the appendancy to the manor, contrary to the common right (g).

The right of advowson, though appendant to a manor, castle, Advowson in

or the like, may be severed from it ; and being severed, it S10^-

becomes an advowson in gross, and may belong to a person pos-

sessing no corporeal estate. And this may be effected in divers

ways : As, 1 . If a manor or other thing to which it is appendant
is granted, and the advowson excepted (It). 2. If the advowson
is granted alone, without the thing to which it was appen-
dant (/). 3. If an advowson appendant is presented to by the

patron, as an advowson in gross (J).
A disappendancy may be also temporary ; that is, the appen- Advowson

dancy, though turned into gross, may return : As, 1. If the ad- Pendant
7

vowson is excepted in a lease of a manor for life
;
during the

lease it is in gross, but when the lease expires, it is appendant
again (k) : 2. If the advowson is granted for life, and another
infeoffed of the manor with the appurtenances ; in such case the

reversion of the advowson passes, and at the expiration of the

grant it shall be appendant (/) : 3. If the advowson is allotted to

one coparcener, and the manor to another, and she who had the

advowson dies without issue, it is appendant again : and so if

(e) 1 Dyer, p. 48, p. 2. case, 5 Co. p. 11; Plow. p. 103;
(/) Wats. c. 7, p. 61. Liford's case, 11 Co. p. 50.

(g) Ibid.
;

Shirley v. UnderhiU,
( /) Gibs. p. 757.

Mo. p. 894 ; 3 Dyer, p. 350 b ; vide (k) 3 Cruise, Digest, p. 4 ; Ives'

supra, p. 225. case, 5 Co. lib; Wats. c. 7, p. 63.
(A) Cf. Wats. c. 7, p. 62; Dyer, (J) Hartop v. Dalby, Het. p. 14;

p. 48; Fidmerston v. Steward, Plow. S. 0. nomine Hartopp v. Cock, Hutt.
p. 103; Perkins' Profitable Book, p. 88. See, however, Stukeley v. But-
Ch. 1, s. 104, p. 22. ler, Hob. p. 168 ; also EJives v. Abp.

(j) Cf . Dodderidge's Compleat of York, Hob. p. 323 ; cited in Rex
Parson, Lecture 10, p. 55; Ives' v. Bp. of Chester, Ld. Eaym. p. 302.
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the demesnes are allotted to the one and the services to the other,

the advowson becomes in gross ; but if the one die without issue,

and the manor descend to her who had the services, the advow-
son becomes appendant, as it was before (m) : 4. If tenant in

tail aliens some part of the manor with the advowson, and the

alienee grants the advowson to a stranger
;

or, if a common
person has an advowson appendant, and a stranger presents his

clerk, who is in by six months ; in both these cases the advowson
is made disappendant ; but yet, if in the first case the land
aliened is recovered by the tenant in tail, and in the second case

the rightful patron recovers, the appendancy returns (n) ; but
the statute 7 Anne, c. 18, provides that no usurpation shall

displace the estate of the patron (o) : 5. Where an advowson is

appendant to a manor, and the owner mortgages the manor
in fee, excepting the advowson, by this means it is become in

gross ; but if the money be paid punctually at the day, then it

is become appendant again, and if it is paid after the day, it is

appendant in reputation, and may pass by the name of an
advowson appendant, in a grant or other conveyance, though in

reality the appendancy is destroyed ; for if it is severed one
instant from the manor by the act of the party, it is then in

gross and not appendant (p) : 6. So where the owner of a

manor to which an advowson was appendant accepts a fine of

the advowson, with a grant and render back of every second

turn
;
now, for such turn the advowson is in gross, but for

other turns the appendancy still continues ; but if a man levy

a fine of the advowson, and accepts a grant and render, the

appendancy is quite gone, because there was an instant of time

in which it became severed (q) : 7. So where there are two
coparceners of a manor to which an advowson is appendant,

and they make partition of the manor, without taking notice of

the advowson ; at every other turn it is still appendant : but if

there had been any express exception of the advowson, it would
then be in gross (r) : 8. If two joint tenants are seised of a
manor to which an advowson is appendant, and the one releases

all his right of advowson to the other in fee, this advowson is

both in gross and appendant : 9. If one advowson appendant
and one in gross be united, the advowson will be appendant for

one turn, and united for the other (s) : 10. If three are seised of

a manor with an advowson appendant, and two of them release

(m) Bex v. Bp. of Chester, 3 Salk.

pp. 25, 40 ; Sir M. Finch''s case, 6
Co. p. 64 ; 1 Ld. Eayin. p. 193.

(n) 1 Inst. p. 333 b ; Colt v. Bp.

of Coventry and Lichfield, Hob.
p. 140.

(o) See Bottler v. Allingham, 3
Atk. p. 455.

(p) Bexy. Bp. of Chester, 3 Salk.

pp. 25, 40; 1 Ld. Raym. p. 292;

Skin. p. 651.

(q) Ibid.
;
Dyer, pp. 78 b, 259 a

;

3 Cruise, Digest, p. 6.

(r) Gibs. p. 757 ; Bex v. Bp. of
Chester, 3 Salk. p. 25 ; 1 Inst,

p. 122 a ; 3 Cruise, Digest, p. 5.

(s) Marsh and Smith's case, 1 Leon,
p. 26 ;

Dyer, p. 259 b ; Com. Dig.
tit. Advowson, p. 6.
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all their rights of advowson to a third, the third is seised of

two parts of the advowson as gross, and of the third part as

appendant ; bnt if the third dies, the entire advowson descends

in gross to the heir, for nothing was in jointure but the manor
that survived to the other two (t).

But in the case of the king, by the statute of Prerogatives Construction

Begis, or 17 Edw. 2, c. 17, " When the king giveth or granteth of r
°[

al

land or a manor with the appurtenances, without he make
gran s *

express mention in his deed or writing of . . . advowsons
of churches . . . when they fall, belonging to such manor
or land, at this day the king reserveth to himself such . . .

advowsons . . . albeit that among other persons it hath

been observed otherwise " (u).

Giveth or granteth.

]

—But when he restoreth, as in case of the

restitution of a bishop's temporalities ; then advowsons pass

without express mention, or any words equivalent thereto (a?).

Without he make express Mention.']—Either by name, or with

the appurtenances, or as fully and perfectly, or in as ample manner
and form, or the like, which have been adjudged equivalent to

an express mention, because the grantee may inquire what the

appurtenances were, and in what manner and form it was held

;

and forasmuch as the uncertainty may be reduced to a certainty,

by inquiry or circumstance, the grant is good (//)

.

Other Persons.']—The law in the case of a common person is Grants by

thus set down by Rolle, out of the ancient books : If a man, Private

seised of a manor to which an advowson is appendant, aliens
per&ons *

that manor, without saying with the appurtenances (and much
more without naming the advowson), yet the advowson shall

pass, for it is parcel of the manor (2).

An advowson in gross is understood as a much more beneficial AoSwson in

qualification than that wdiich is appendant ; and therefore in §^
s

a

better

the case where a man, being seised of a manor whereunto an pendant"
advowson was appendant, and by deed granting one acre una
cum advocatione ecclesice, did further by the same deed give and
grant the said advowson, the question was, whether the advowson
did pass as an appendant to the acre, or as an advowson in

gross ; it was decided to pass as in gross, as being most beneficial

for the grantee (a).

There is an usual difference taken between u advocatio medietatis Advowson of

(t) Dodderidge, sect. 11, p. 60;
Mirehouse, p. 20 ;

see, too, 33 Hen. 6,

pp. 4, 8.

(w) See Ashegell and Dennis' case,

1 Leon. p. 191 ; John London y. The
Chapter of Southwell, Hob. p. 304

;

Bex v. Bp. of Norwich, 1 Eoll.

p. 237; Anon., Cro. Eliz. p. 163;
Vice- Chancellor of Cambridge v.
Walgrave, Hob. p. 106 ; The Queen
and Lord Lumleifs case, 2 Leon,
p. 80 ; Sir John Molyns' case, 6 Co.

p. 6 ; Case of the Churchwardens of
Southwark, 10 Co. p. 67 ; Bex y.

Bp. of Bochester, 2 Mod. p. 1
;
Beg.

y. Hussey, Cro. Eliz. p. 819. The
statute does not apply to a lay ad-
vowson. Att.-Gen. v. Ewehne Hos-
pital, 17 Beav. p. 366.

(x) Thistler's case, 10 Co. p. 64.

(y) w.
(a) 2 Eolle, Abr. p. 60.

(a) Dyer, p. 48; Hughes, Abr.
v. Advowson ; God. p. 218.
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a moiety of a
church.

Advowson
only a trust.

ecclesick" and " medietas advocationis ecckske " The former is

where two patrons be, and every of them having right to

present a several incumbent to the bishop to be admitted into

one and the same church (for divers may be several parsons and
have cure of souls in one parish) (b), and such advowson is alike

in either of these patrons, but every of their presentments is to

the moiety of the same church, and therefore it is called " advo-

catio medietatis eccksiai" or, as the case may be, " advocatio tertus

'partis ecclesice" and the like. The latter, viz., medietas advoca-

tionis ecclesice, is after partition between parceners ; for although
the advowson be entire amongst any of them, yet any of them
being disturbed to present at his turn should have the writ of

medietate, or of tertid, or of quarto, parte advocationis ecclesice, as the

case is. And this difference was taken and observed only in

the writ of right, which is altogether grounded upon the right

of patronage. But in the quare impedit, which is only to recover

damages, no such diversity is considered, but the writ is general

"prmsentare ad eeclcsiam " (c) . A conveyance of a fourth part

of an advowson in 1672 is not to be deemed voluntary because

the only pecuniary consideration expressed in the deed is 20s. ;

the court will presume that 20s. would be the full value of a
fourth part of an advowson at that time (d) . A declaration

stated that a deed conveyed the purparty of an advowson
;
by

the deed the whole was conveyed ; but it appeared that the

person making the conveyance was possessed only of a purparty,

and it was holden no variance (e).

The right or property which a patron has in an advowson
will not warrant a plea (as it is in temporal property), that he
is seised in his demesne as of fee, but only seised in fee. The
reason of which is, because that inheritance, savouring not de

domo, cannot either serve for sustentation of him and his

household, nor can any thing be received for the same, for

defraying of charges. And in the case of John London v. The
Chapter of Southwell, where the words of the lease were, com-
modities, emoluments, profits and advantages, to the prebend
belonging, it was adjudged that the advowson could not pass

by the said words, because all of them implied things gainful,

which (as was added) is contrary to the nature of an advowson
regularly (/).
And hereby it appears how the common law detests simony,

and all corrupt bargains for presentations to any benefice, but

(6) Vide supra, p. 237; infra,

p. 415.

(c) Dodderidge, Lect. 4, pp. 22,

23 ; God. p. 206 ; cf. also as to the

distinction between the right of

nomination and that of presenta-

tion, Shirley v. Underhill, Mo.
p. 894 ; 2 Roll. Abr. p. 342 ; Dal.

p. 48; Bex v. Marquis of Stafford,

3 T. R. 646. As to where two

parsons are to be considered as one
in the same church, 1 Inst. p. 18 a.

(d) Gully v. Bp. ofExeter, 5 Bing.

p. 191 ; 2 M. & P. p. 266.

(e) 4 Bing. p. 290 ; 12 Mo. p.
591.

(/) 1 Inst. p. 17b; Hob. p. 303.

See, however, authorities apparently
contradicting this position, in Mr.
Hargreave's Notes on 1 Inst. p. 17.
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that a fit person for the discharge of the cure should be presented

freely without expectation of any thing. Nay, so curious is the

common law in this point, that the plaintiff in a quare impedit

could recover no damages for the loss of his presentation, until

the statute of 13 Edw. 1, c. 5. And that is the reason that a

guardian in socage shall not present to an advowson, because he

can take nothing for it, and by consequence he cannot account

for it ; and by the law he can meddle with nothing that he

cannot account for (g)

.

Which said doctrine and the plain tendency thereof are

exactly agreeable, not only to the nature of advowsons, which
are merely a trust vested in the hands of patrons by consent of

the bishop, for the good of the church and religion, but also to

the express letter of the canon law, the rule of which is, that

the right of patronage, being annexed to the spirituality, cannot

be bought or sold. De jure vero patronatus . . . mandamus
quatenus si E. Mud camparavit, {cum inconvenient sit et penitm
inhonestum vendi jus patronatus^ quod est spirituali annexum,)

contraction ilium . . . irritum esse decernas (h). "So that

the notion and practice of making merchandise of advowsons
and next avoidances is not easily reconciled, either to the laws

of the church, or to the ancient laws of the land, or to the

nature of advowsons, considered as trusts for the benefit of

men's souls. Nor doth it follow either from the patron's being
now vested with that right by the common law, or from its

being annexed to a temporal inheritance, that it is itself a

temporal inheritance, or ought (legally speaking) to be con-

sidered otherwise than as a spiritual trust; since it is certain

that the foundation of the right was the consent of the bishop
;

and as to what is called appendancy, it amounteth to no more
than this, that a trust of a spiritual nature and for spiritual

ends shall rest in the same person to whom the temporal
inheritance doth belong. For the separation of advowsons
from the manors, and the grants of next avoidances and the

like, were steps taken afterwards, and what undoubtedly were
never thought of by the bishop upon the first concession, who
had nothing in his eye but the encouragement of such pious

foundations, and a reasonable respect to the founder (who was
supposed to dwell there) in the nomination of such a clerk as

might be acceptable to himself, under the restraint of being
admitted or not admitted by the bishop "

(/).

" The equity of which union of the advowson to the manor
seems to be the foundation of that maxim of the canon law, jus
patronatus transit cum unirersitate nisi specialiter excipiatur {k)

,

and of the common law, that the advowson passeth with the
manor, of course, without any express words to convey it ; for

though it be otherwise in the case of the king, yet that is upon

(g) 1 Inst. p. 17 b.

(h) X. iii. 38, 16.

(?) Gibs. p. 758.

{k) X. iii. 38, 7, in Gloss.
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How grant-

able.

How far by-

clerks seised

in right
of their

benefices.

the foot of the statute of Prerogatives Begis, and not of the com-
mon law" (I).

To the purpose of the remarks preceding it is material that

the canon law expressly forbad the obtaining and procuring of

next presentations; as we find in a decretal epistle of Pope
Alexander the Third to the Bishop of Exeter

;
upon which the

rule of the law is, Qui emit jus patronatus tit possit prcesentare

filium vel nepotcm sen quern vult, eo privari debet (m).

A person may be tenant in fee simple of an advowson as well

as of a piece of land ; in which case he and his heirs have a

perpetual right of presentation (n) : he may have such an estate

in an advowson as he may in any other real possession, whether
created by common law or by statute. It will be seen below
that a trustee or mortgagee has not the right of nomination, but
merely of presentation. A cestui que trust (o), or a purchaser

before conveyance, may be equitable owner of an advowson (p).

Whatever conveyance will transfer real incorporeal property will

transfer an advowson in gross, and it has been already said that

an advowson appendant passes as an incident with its principal.

An advowson in gross being an inheritance incorporeal, and
not lying in manual occupation, cannot pass by livery of

seisin (</), but may be granted by deed or by will, either for

the inheritance, or for the right of one or more turns (r
)

, or for

as many as shall happen within a time limited (s). But this

general rule with regard to advowsons in gross, next avoidances,

and the like, is to be understood with two limitations :

—

That it extends not to ecclesiastical persons of any kind or

degree, who are seised of advowsons in the right of their

churches ; nor to masters and fellows of colleges, nor to guar-

dians of hospitals, who are seised in right of their houses : all

these being restrained (the bishops by the 1 Eliz. c. 19, and the

rest by the 13 Eliz. c. 10) from making any grants but of things

corporeal, of which a rent or annual profit may be reserved ; and
of that sort, advowsons and next avoidances, which are incor-

poreal and lie in grant, cannot be. And therefore such grants,

however confirmed, are void against the successor
;
though they

have been adjudged to be good against the grantors (as bishop,

dean, master or guardian) during their own times (t).

Where the right of granting is absolute and indisputable
;
yet

(I) Gibs. p. 758. Vide supra,

p. 267.

(m) X. iii. 38, c. 6.

[n) 3 Cruise, Digest, p. 6.

(o) Ibid. p. 4.

\p) Boteler v. Allingham, 3 Atk.

p. 455 ; Cleer v. Peacock, Cro. Eliz.

p. 359 ; Gardiner v. Griffiths, 2 P.

Wins. p. 404.

(q) 1 Inst. pp. 332 a, 335 b; 2

Black. Com. p. 22, Mr. Christian's

note.

(r) Throckmerion v. Tracey, Plow,

p. 152; Crip's case, Cro. Eliz. p. 164;
Elvis v. Abp. of York, Hob. p. 322

;

1 Inst. p. 249.

(s) That an advowson in gross
cannot pass by verbal grant, see

Mr. Christian's note to 2 Black.
Com. p. 22.

(t) Smahvood v. Bp. of Coventry
y

Cro. Eliz. p. 207
;
Armiger v. Bp.

of Norwich, p. 690; Rennell v. Bp.

of Lincoln, 7 B. & C. 174.
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a grant cannot be made by a common person whilst the church Grant of

is void, so that the grantee be entitled thereby to such void turn. ^™
agg

For however the avoidance that shall happen next after, or the voi<i turn.

inheritance of the advowson, may be granted when the church

is void, the void turn itself (being a mere spiritual thing, and
annexed to the person of the patron) is not grantable ; it is then

(as the law books speak) a thing in power and authority, a thing

in action and effect ; the execution of the advowson, and not the

advowson. This is the doctrine and language of all the books,

which also say, that if two have a grant of the next avoidance,

and one releases all right and title to the other while the church

is void, such release for the same reason is void. But all this is

to be understood of common persons only and not of the king,

whose grant of a void turn has been adjudged to be good (u).

As to the purchase of next presentations, a restriction has 13 Anne,

been placed upon clergymen, as to whom it is enacted by 13 c
-
u -

Anne, c. 11, as follows:—"Whereas some of the clergy have ^j^110^
procured preferments for themselves by buying ecclesiastical not pU™hLe
livings, and others have been thereby discouraged, be it further next presen-

enacted .... that if any person shall or do for any sum of tatl0ns -

money, reward, gift, profit, or advantage, directly or indirectly,

or for or by reason of any promise, agreement, grant, bond,

covenant, or other assurance of or for any sum of money, reward,

gift, profit, or benefit whatsoever, directly or indirectly, in his

own name, or in the name of any other person, take, procure,

or accept the next avoidance of or presentation to any benefice

with cure of souls, dignity, prebend, or living ecclesiastical, and
shall be presented or collated thereupon, that then every such
presentation or collation, and every admission, institution, inves-

titure, and induction upon the same, shall be utterly void, frus-

trate, and of no effect in law, and such agreement shall be
deemed and taken to be a simoniacal contract ; and it shall and
may be lawful for the queen's majesty, her heirs and successors,

to present or collate unto, or give or bestow every such benefice,

dignity, prebend, and living ecclesiastical, for that one time or

turn only ; and the person so corruptly taking, procuring, or

(it) Gibs. p. 758; Wats. c. 10, p. ever, seems not accurate. The sale

89
;
Dyer, pp. 26 a, 282 b ; Brooks- of the advowson is good—but the

lie's case, Cro. Eliz. p. 173 ;
Bp. of presentation does not pass : Fox

Lincoln v. Wolferstan, 3 Bur. p. 1512, v. Bp. of Chester, 6 Bing. p. 16.

where the true reason is said to be This does not apply to the king
;

the danger of simony : Gorge and but by the general grant by the
Dalton's case, 3 Leon. p. 196 ; 2 crown of a manor to which an ad-
Boll. Abr. p. 45. InGreyv. Hesketh, vowson is appendant, a void turn
Lord Hardwicke was of opinion, does not pass : Dyer, p. 300 a

;

that the sale of an advowson, during Jane's case, Cro. Jac. p. 198; Gorge
the vacancy, is not within the and Dalton's case, 3 Leon. p. 196.
statute of simony, but is void at As to the void turn of a donative,
the common law; though if more see Lowe v. Bp. of Chester, 10 Q. B.
money had been given by reason of D. p. 408, and p. 258, supra. Yide
the vacancy, it might be within the infra, Part IV., Chap. III., sect. 3.

statute : Amb. p. 268. This, how-
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Canon law.

Limits of

operation of

statute.

Descent of

advowsons.

May be de-
vised by will,

by the old

law,

by 1 Vict,

c. 26.

Word
" living " in

a devise passes

advowson.

accepting any such benefice, dignity, prebend, or living, shall

thereupon and from thenceforth be adjudged a disabled person

in law to have and enjoy the same benefice, prebend, dignity, or

living ecclesiastical, and shall also be subject to any punishment,
pain or penalty, limited, prescribed, or inflicted by the laws
ecclesiastical, in like manner as if such corrupt agreement had
been made after such benefice, dignity, prebend, or living ecclesi-

astical had become vacant
;
any law or statute to the contrary

in any wise notwithstanding."

The canon law ordered that any clergyman who purchased
the right of patronage, or next presentation, should be deprived

of it " ipso jure " (x).

But this statute being only restrictive upon clergymen, all

other persons have continued to purchase next avoidances as they
did before. The purchase by a clergyman of another's life estate

in an advowson is not within the prohibition of the statute, even
though by such purchase he in fact acquire only one presenta-

tion (y).

Advowsons descend to the heir, like other real property, and
are assets for the payment of debts (s)

.

By last will and testament the right of presenting to the next

avoidance, or the inheritance of an advowson, may be devised to

any person ; and if such devise be made by the incumbent of the

church, the inheritance of the advowson being in him, it is good
though he die incumbent; for although the testament has no
effect but by the death of the testator, yet it has an inception in

his lifetime. And so it is, though he appoint by his will who
shall be presented by the executors, or that one executor shall

present the other, or devises that his executors shall grant the

advowson to such a man (a).

But by a general devise of lands, an advowson in gross will

not pass ; but by the words tenements and hereditaments, it will,

for an advowson is an hereditament (b). It may also be entailed

within the statute Be donis, being an hereditament annexed to

land ; but an estate tail in an advowson could not be discon-

tinued, for nothing passes by the grant of it but what the owner
may lawfully give (c).

But now by 1 Yict. c. 26, s. 1, it is provided that the words
" real estate " shall include advowsons.

The word "living" is sufficient to pass the advowson, but it

may be restricted to the next presentation. The context must
determine which is its meaning. A devise to a minor of the

livings of Q. and C, "should he like the profession, and be

qualified for them," was holden to show an intention to confer

(x) X. iii. 38, 6.

(y) Walsh v. Bp. of Lincoln, L.
E., 10 C. P. p. 518.

(z) 3 Vin. Abr. p. 145 ; Rohinson

V. Tonqe, 1 Bro. P. C. at p. 114.

(a) Wats. c. 10, p. 90.

(b) Pynchyn v. Harris, 3 Atk.

p. 61 ;
Westfaling v. Westfaling,

Cro. Jac. p. 371
;
Gully v. Bp. of

Exeter, 4 Bing. 290 ; Pocock v. Bp.

of Lincoln, 3 B. & B. p. 27.

(c) 3 Cruise, Digest, p. 6.
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on the devisee a personal benefit, so that the devise was confined

to a single presentation, and did not extend to the advowson (d).

A private act of parliament, after providing for a sale of glebe chapel of ease

land, and the erection of an additional church with part of the made by

proceeds, directed that the curate of the new church should, Pri™te act of

during the incumbency of A., the then rector, be appointed by preventative

him; and that after the death, avoidance, or resignation of A., and not dona-

the new church should become the principal church, with all
tlve -

the accustomed rights, immunities and privileges appertaining

to a mother church, and the then church should become and be

deemed a chapel of ease thereto, to be served by a minister

capable of having cure of souls ; and that " the patronage of or

right of presentation to the chapel, as well as the patronage of

or right of presentation to the new church, should be vested in

the patron of the rectory, his heirs and assigns, so nevertheless

that the minister of the chapel should not be removable at plea-

sure :"—Holden, that the chapel of ease thus created by the act

was thereby made presentative and not donative (e).

There are several ways by the canon law by which the right How advow-

of patronage is lost : as by cession, where the patron confers his i^^
1^* be

right on the church himself. 2ndly, " Potientid reformats ecclesice" canon law.

as when the patron suffers the church, without a reservation of

the right accruing to him, to become a collegiate church. 3rdly,

By total ruin of the church either by an earthquake, or fire, or

any otherwise. 4thly. When such church shall be seized by
infidels. 5thly. If the patron shall commit any notorious crime

for which, as a punishment, he shall forfeit the right of patron-

age, as heresy, and the like(/). For heretics forfeit all their

goods and estates, among which we may reckon the right of

patronage.

Upon an outlawry here in England, the king presents to a Outlawry,

living in the right of the patron, if the patron be outlawed (g).

commission.

Sect. 2.

—

Exchange of Advoicsons.

One of the recommendations of the commissioners, mentioned Eecommenda-

by way of recital in the first act establishing the ecclesiastical
tio*s

?
f

H ,

commissioners (6 & 7 Will. 4, c. 77), was, " that such alterations
e<

be made in the apportionment or exchange of ecclesiastical

patronage among the several bishops as shall be consistent with
the relative magnitude and importance of their dioceses when
newly arranged, and as shall afford an adequate quantity of
patronage to the bishops of the new sees."

This and all other recommendations contained in the preamble

{d) Webb v. Byng, 2 Kay & J. (1846).

P-669. (/) X. v. 7, 13 and 15.
(e) Meg. v. Foley, 2 C. B. p. 664 (g) Ayl. Par. p. 417.

P. VOL. I. T
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16 & 17 Vict,

c. 50.
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this act.

23 & 24 Vict,

c. 124.

to this act were to be carried into effect by schemes framed by
the ecclesiastical commissioners and confirmed by order in coun-

cil. Orders in council were made confirming schemes of the

commissioners for this purpose, and were gazetted on June 4,

1852, Aug. 5, 1859, and July 26, 1861.

By 16 & 17 Yict. c. 50, reciting that it is expedient to

extend the power given by 6 & 7 Will. 4, c. 77, it is enacted as

follows :

—

Sect. 1. "It shall be lawful for any archbishop, bishop, or any
other ecclesiastical corporation, sole or aggregate, by the autho-

rity of a scheme of the ecclesiastical commissioners for England
ratified by her Majesty in council, and duly gazetted, to assign

and transfer the patronage of any benefice or benefices of which
he shall be seised in right of his see, or other preferment held

by him by way of exchange only, and not otherwise, to any
archbishop, bishop or other ecclesiastical corporation, sole or

aggregate, who is and are hereby authorized to accept and
acquire and hold the same, or to any other person, for the

patronage of any other benefice or benefices; and from and
after the publication of the scheme and order in council effecting

such transfer, the benefice or benefices and patronage thereby

purporting to be transferred and exchanged shall be and remain
thereby duly vested in the respective archbishop, bishop, or other

ecclesiastical corporation, sole or aggregate, or other person

party to such exchange, without any transfer, conveyance or

assurance in the law other than the said scheme and order so

published in the Gazette as aforesaid " (h) .

Sect. 2. " Provided that in every such case the said ecclesias-

tical commissioners shall, before submitting such scheme for the

consideration and approval of her said Majesty in council, make
due inquiry into the circumstances of the proposed exchange,

and into the equal or relative value of the benefice or benefices

and patronage proposed to be thereby transferred, and shall

certify the same to her Majesty, with such particulars thereof

as may be necessary to show that such exchange is made in con-

formity with the intentions of the said recited act."

By the definition clause in sect. 3, the word " person " is to

include any corporation, the head of any college " or collegiate

establishment " or hospital, " and the governing body respec-

tively entitled in his or their corporate capacity to any such

patronage " and the Crown ; and provision is made in this and
the following section for the manner in which the assent of the

Crown is to be signified, and for the patronage of the benefices

taken in exchange by the Crown following the same course as

that of those for which they are exchanged.

By 23 & 24 Vict. c. 124, s. 42, any " person " as defined

(h) Orders in Council made under
this act will be found indexed under
the name of the benefice in the col-

lection of Ecclesiastical Commis-
sioners' Orders in Council, printed
by the Queen's printers.
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above may, under the provisions of the last act, exchange any
advowson or ecclesiastical patronage for any advowson or eccle-

siastical patronage belonging to any ecclesiastical corporation

aggregate or sole or any other person.

Special provisions as to the exchange of patronage in the Newcastle

diocese of Newcastle were made by 47 & 48 Yict. c. 33, s. 12, and Truro -

and in the diocese of Truro by 50 & 51 Yict. c. 12, s. 14.

The following powers have been given in the acts relating to

the ecclesiastical commissioners for the purpose of authorizing

the exchange of advowsons where such exchange will in any
way tend to make better provision for the cure of souls in any
parish affected by it. They extend to exchanges between all

persons :

—

By 3 & 4 Yict. c. 113, s. 73, " With an especial view to the 3 & 4 Vict,

better care of populous parishes," " arrangements may from °-

time to time be made by the like authority for improving the
Provlsions for

j v jl o securing* "tiiG

value or making a better provision for the spiritual duties of better per-

ill-endowed parishes or districts by means of such exchange of formance of

advowsons, or of such other alterations in the exercise of patron-
^tie^in m-

age as may be agreed upon by patrons, with the consent of the endowed
bishop in every such case, or in the case of benefices lying in parishes,

more than one diocese, then with the consent of the bishop of

each diocese, and where a bishop is himself one of the patrons,

with the consent of the archbishop."

By 4 & 5 Yict. c. 39, s. 22, " It is declared and enacted that 4 & 5 Vict,

it shall be competent for the ecclesiastical commissioners by c - 39 •

scheme confirmed by order in council to make arrangements Provisions

... for improving the value or making a better provision for excnanfe°of
the spiritual duties of ill-endowed parishes or districts by means advowsons to

of the exchange of advowsons or other alterations in the exercise ^j^
2

^ b
of patronage, notwithstanding that such advowsons or any or eccleSiftica^

either of them or such patronage shall be vested in or belong to corporations,

any ecclesiastical corporation aggregate or sole."

Sect. 23. " "Whenever it shall be made to appear to the eccle- Exchanges of

siastical commissioners for England that it would be expedient ^J^^made
to make an exchange of an advowson, or of any right of patron- for the pur-

age, for any other advowson or right of patronage, with a view pose of unions,

to proceedings being taken for the union of two or more benefices

under the provisions of 1 & 2 Yict. c. 106, s. 16, it shall be
lawful for the said commissioners, with the consent of the
patron or patrons of every such advowson or right of patronage,
and also, in case any such advowson or right of patronage shall

be vested in or belong to any ecclesiastical corporation, aggregate
or sole, with the consent of the bishop of the diocese, or in the
case of benefices lying in more than one diocese then with the
consent of the bishop of each diocese, and where a bishop shall

be himself one of the patrons, with the consent of the archbishop
of the province, to certify the same to such archbishop ; and
thereupon if the said archbishop shall think fit, proceedings may
be taken under, and in pursuance of the provisions of the said

t2
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last-mentioned act for effecting the union of such benefices

;

and the said archbishop, at the same time that he shall certify

to her Majesty in council the inquiry and consent referred to in

the same act, shall transmit such certificate of the said commis-
sioners to her Majesty in council, together with an abstract of

the title to any advowson or right of patronage mentioned in the

certificate of the said commissioners, other than advowsons or

rights of patronage belonging to any such ecclesiastical corporation

as aforesaid, and the opinion of counsel on such title ; and
thereupon it shall be lawful for her Majesty in council, in any
order for such licence made and issued under the provisions of

the same act, to order that such exchange as aforesaid shall take

effect ; and upon such order being made and registered pursuant

to the said act the said exchange shall be valid and effectual

without any other assurance in the law, and notwithstanding

that the advowsons or rights of patronage or any or either of

them exchanged by virtue of the said order, were or was pre-

viously thereto vested in or belonged to any such ecclesiastical

corporation as aforesaid ; and the respective exchangees, their

heirs, appointees, successors and assigns shall thenceforth stand

seised of the advowsons or rights of patronage so taken in ex-

change, in the same manner to all intents and purposes, and
subject to the same trusts, powers, limitations, charges, and
incumbrances (if any) as the advowsons or rights of patronage

by them given in exchange were respectively held and were
subject."

By 31 & 32 Vict. c. 114, s. 12, the order in council confirming

a scheme is to be effectual for vesting in the several corporations

or persons mentioned in the scheme the advowsons respectively

assigned to them therein, without any conveyance, and for

enabling such corporations or persons to hold them in spite of

any law to the contrary (h)

.

By 33 & 34 Yict. c. 39, the powers and provisions contained

in 3 & 4 Vict. c. 113, s. 73 ; 4 & 5 Vict. c. 39, s. 22 ; 31 & 32
Vict. c. 114, s. 12, shall be held to authorize " the transfer, by the

process and with the consents therein mentioned, of the owner-
ship of any advowson or other right of patronage in any spiritual

preferment, or any estate or interest in the same; provided
always that it shall appear to the ecclesiastical commissioners

for England, and shall be so stated in the scheme submitted by
them to her Majesty in council for effecting such transfer, that

the same transfer will tend to make better provision for the cure

of souls in the parish or district in or in respect of which the

right of patronage or advowson arises or exists ; and provided
always, that such transfer may take effect as from or to any
ecclesiastical corporation, aggregate or sole, notwithstanding
any statute of mortmain."
By 23 & 24 Vict. c. 142, s. 12, advowsons may be exchanged

for facilitating unions of benefices in the metropolis, under that

act (i).

(h) Vide infra, p. 403. (r) Vide infra, p. 410.
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Sect. 3.

—

Presentations.— Who may present.

We will now consider who may present or nominate a clerk

in holy orders, and nnder this head will be mentioned :

—

1. Infants.

2. Executors.

3. Heirs.

4. Trustees—Brethren of hospitals.

5. Parishioners.

6. Municipal corporations.

7. Husbands—Tenants by the courtesy—Tenants in

dower.

8. Coparceners.

9. Mortgagees—Mortgagors.

10. Tenants by statute merchant.

11. Bankrupts.

12. The Crown.
13. The Lord Chancellor.

14. Papists.

But, first, it must be premised that presentation, nomination Differences

and collation are sometimes used in law for the same thing, and between pre-

yet they are commonly distinguished, for presentation is an offer- n
e

0minaUon
ing of the clerk to the ordinary, and nomination may be the and collation,

offering of a clerk to him that may and ought to present him to

the ordinary, by reason of a grant made by him that has the

power of presenting, obliging him thereto ; and collation is the

giving of the church to the clerk, and is that act by which the

ordinary admits and institutes a clerk to a church or benefice of

his own gift, in which case there is no presentation (j )

.

For it is to be observed, that the right of nomination may Nomination,

be in one person, and the right of presentation in another.

And this is where he who was seised of the advowson grants

unto another and his heirs that as often as the church becomes
void, the grantee and his heirs shall nominate to the grantor

and his heirs, who shall be bound to present accordingly. In
which case it was agreed by the whole court in the case of

Sherley and Underhitt (16 Jac), that the nomination is the sub-

stance of the advowson, and the presentation no more than a
ministerial interest ; and that if the presentor shall present

without nomination, or the nominator present in his own person,

each shall have his quare impedit for the security of their respec-

tive rights. And if the nominator neglect to appoint his clerk

till lapse incurs, and then the patron presents before the bishop
collates, the bishop is bound to admit his clerk (k).

(j) Wats. c. 15, p. 149; 1 Inst. Dyer, p. 48 a; 17 Yin. Abr. p. 315,

p. 120. Vide supra, p. 263. pi. 5; 3 Cruise, Digest, p. 4; see
(A-) Gibs. p. 794; Mo. p. 894; Throckmerton v. Tracey, Plow.
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Must be to a Presentation must be to a void benefice (I).

void benefice. presentation may be to a deanery, archdeaconry, prebend,

hospital, church or chapel (m)

.

By an infant. Guardian by nurture or in socage of a manor, whereunto an
advowson is appendant, shall not present to the church, because

he can take nothing for the presentation for which he may
account to the heir, and therefore the heir in that case shall

present, of what age soever (») . And of this opinion was the

late Lord Chancellor King, in a cause in the Court of Chancery,

in the year 1732. An infant, he said, of one or two years old

may present at law, then why may he not nominate ? Does the

putting a mark and seal to a nomination require more discretion

than to a presentation ? The guardian is supposed to find a fit

person, and the bishop to confirm his choice, and if this be per-

mitted in law, why should a court of equity act otherwise in

equitable estates (o)

.

By executors. If one be seised of an advowson in fee, and the church becomes
void, the void turn is a chattel ; and if the patron dies before he
does present, the avoidance does not go to his heir, but to his

executor in presentative benefices (p). For the void turn of a

donative, it descends to the heir (q)

.

By the heir. But if the incumbent of a church be also seised in fee of the

advowson of the same church and dies, his heir, not his executors,

shall present ; for although the advowson does not descend to the

heir till after the death of the ancestor, and by his death the church
is become void, so that the avoidance may be said in this case to

be severed from the advowson before it descend to the heir, and
to be vested in the executor, yet both the avoidance and descent

to the heir happening at the same instant, the title of the heir

shall be preferred as the more ancient and worthy (r) .

If the testator do present, and (his clerk not being admitted
before his death) then his executors do present their clerk, the

ordinary is at his election which clerk he will receive (s) . But
per Windham, J., the bishop in this case is not obliged to admit
any other clerk than he who was first presented ; for the present-

p. 157 ; Att.-Gen. v. Marquis of
Stafford, 3 Yes. p. 80; Artliington

v. Coverly, 2 Abr. Ca. Eq. p. 518
;

Bex v. Marquis of Stafford, 3 T. R.

p. 646 ;
Beg. v. Trustees of Orton,

14 Q. B. p. 139; Boyer v. Bp. of
Norwich, 1892, P. p. 41; 1892,

A. C. p. 417.

(I) Oiven v. Stainoe, Skin. p. 45.

S. C. nom. Stainhoe v. Owen, L. T.

Jones, p. 199. Vide supra, p. 165.

(m) 2 Roll. Abr. p. 342; Com.
Dig. tit. Eglise, H. 1.

(n) 3 Inst. p. 156.

(o) Wats. c. 13, p. 140 ; Ar-
thington v. Coverley, 2 Abr. Cas.

Eq. p. 518.

(p) Wats. c. 9, p. 72; 1 Inst,

p. 388 a; Bex v. Bp. of Canterbury,
Owen, p. 155; S. C. nomine Begina
v. Fane and the Abp. of Canterbury,
1 Leon. p. 201 ; 4 Leon. p. 109 ; F.
N. B. p. 34 a

;
Bepington v. Go-

vernors of Tamworth School, 2 Wils.

p. 150; Bennett v. Bp. of Lincoln,

3 Bing. 234.

(?) Vide, p. 288, infra.

(r) Holt v. Bp. of Winchester, 3
Lev. p. 47 ; Smalivood v. Bp. of
Litchfield, 1 Leon. p. 205.

(s) Wats. c. 9, p. 72.
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ment of the testator is not countermanded by his death (t) ; and
the executor shall have quare impedit for a disturbance to the

testator (it).

It has been decided by the House of Lords, in the case of Personal re-

Rennell v. The Bishop of Lincoln, that where an advowson belongs Pjesentativ-e

to a prebendary in right of his prebend, and the church becomes presents to an

vacant, and the prebendary dies without having presented, the advowson

right of presentation belongs to his personal representative. The Prebend
0

judgment of the Court of Common Pleas in this cause, delivered prebendary

in Michaelmas Term, 1825, by a majority of three judges to having died

one (%), was reversed by the Court of King's Bench in Trinity
yacanc

ltS

Term, 1829, by three judges to one(/y), and the last decision

was established upon the opinions of the majority of six out of

eight judges in the House of Lords, in Easter Term, 1832,

by Lord Lyndhurst, Lord Wynford hesitating ; the six were,

Bosanquet, J., Parke, J., Graselee, J., Littledale, J., Bayley, B.,

Tindal, C. J. ; the two dissenting were, Bolland, B., and
Park, J. («).

But, in the case of a bishop, the void turn of a church, the Case of de-

advowson whereof belongs unto him in the right of his bishopric, ceased bishop

by his death goes not to his executor ; but when the tempora-
lities of the bishopric are seised into the king's hands, the king
shall present (a). This is said by Baron Bayley, in the case

cited above, to be the " single exception " (b).

So if the parson of a church ought to present to a vicarage ; Patron pai-a-

if the vicarage becomes void during the vacancy of the parsonage, mount,

the patron of the parsonage, and not the executor of the deceased

parson, shall present (c) ; but if the parson be made a bishop, in

such case he shall present (d).

A grant of the next avoidance to one without his privity is Advowson in

held a resulting trust for the grantor, no other trust being trustees,

declared (e) . A. seised in fee devised his lands and tenements
to trustees, to apply part of the rents in augmentation of eight

several vicarages. The church of B. became vacant; decreed
that the heir of A. shall present (/). R. S., rector of B., devised
his perpetual advowson of B. with the appurtenances to Gk S.,

willing and desiring her to sell it to Eton College, and, on their

refusal, to Trinity College, and on the refusal of both, to any
other college in Oxford or Cambridge being the best pur-
chaser. This is not a resulting trust of the advowson to the

(£) Smalwood v. Bp. of Coventry, Lyndhurst and Wynford.
Savile, p. 95. (a) 2 Roll. Abr. p. 345.

{u) Ibid. p. 118. (6) 8 Bing. p. 550. See Ex parte
(as) 3 Bing. p. 223. Tarrant, Eomilly, p. 119.

(y) 7 B. & C. p. 113. (c) 2 Eoll. Abr. p. 346.
(z) The case is reported as Mire- (d) Bennett v. Bp. of Lincoln, 7

house v. Bennett in the House of B. & C. pp. 134, 149.
Lords. The opinions of the eight (c) Duke of Norfolk v. Browne,
judges are given in 8 Bing. p. 490, Ch. Pre. p. 80.
and also in 1 CI. & Fin. p. 527, where (/) Kensey v. Langham, Ca. t.

will be found the speeches of Lords Talb. p. 143.
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heirs of the testator, hut a devise of the beneficial interest therein

to Gk S., with an injunction only to sell to particular societies,

and on an avoidance by the death of the testator, the devisee,

and not the heir, shall present (g) . Where there are several

cestms que trusts of a presentation, they must all agree, or there

can be no nomination (A). Trustees have an advowson, with
directions to present in a certain time. This is directory only,

and they may do it afterwards, but they must join in the pre-

sentation. General disusage is evidence to lay aside that part

of their constitution which arose by consent (?'). Where trustees

have a power to elect a vicar, they must all join, or the bishop

may refuse their nominee. Election as well as presentation is

requisite on the part of the trustees, and they shall give notice

of their meeting, and if the election be not fair, the court will

not compel all the trustees to join in the presentation. The
election in such a case is a personal trust, and cannot be executed

by proxy (j). H. devised his manors, advowsons, &c, to pay his

son 1,000/. a year out of the rents and profits, and directed the

rest to be laid out and settled. It was holden that the presentation

to a vacant living went to the heir as undisposed of (k). By a de-

vise of lands, tenements and hereditaments (subject to a term of

eleven years) in trust to receive the rents, issues and profits, from
time to time, and to dispose, &c, an advowson in gross passes,

and a sale of the next presentation within the term by direction

and for the benefit of the cestui qui trust was established (I).

Where, by neglect, the number of trustees to present to a living

was not filled up at the time of an avoidance, the court could

not by an injunction prevent the effect of a presentation under
the legal title of the heir of the surviving trustee without special

ground, but the court will take care that the trust shall be pro-

perly filled up in future (m). Where the trust of an advowson
is to present some fit person, such as the inhabitants and parish-

ioners, or the major part of the chiefest and discreetest of them,
should nominate, the right of election is in the inhabitants above
the age of twenty-one, paying the church and poor rates, and
popular election by a majority of such voters and others not so

qualified has been established (n). The doctrine of a resulting

trust was holden not to apply, where the whole estate had been
devised away from the heir ; and it was said that if a person

seised of an advowson be also incumbent, and devises it, the

devisee, and not the heir, shall nominate after his death (o).

(ry) Hill v. Bp. of London, 1 Atk.

p. 618.

(h) Seymour v. Bennet, 2 Atk.

p. 483; Att.-Oen. v. Scott, 1 Yes.

p. 413 ; Wilson v. Kershaw, 7

Bro. P. C. p. 296. Vide infra, p. 287.

(i) Att.-Gen. v. Scott, 1 Yes.

p. 414.

(j) Wilson v. Dennison, Amb.
p. 82 ; Att.-Gen. v. Scott, 1 Yes.

p. 414.

(k) Sherrard v. Lord Harborough,
Amb. 163.

(/) Earl of Albemarle v. Rogers,

2 Yes. Jun. p. 477.

(m) Att.-Gen. v. Bp. of Lichfield,

5 Yes. p. 824.

(n) Fearon v. Webb, 14 Yes. p. 13.

Yirle infra, p. 282.

(o) Hawkins v. Chappell, 1 Atk.
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If trustees have the right of presentation only upon the nomi- Their power

nation of others, they are in the case of a donative to judge of the
JJ^J®

°f

fitness of the person nominated, as a bishop does, and may abso- to re
j ect.

lutely reject on the ground of his being illiterate; but if they

reject on the ground of immorality, that issue might be tried by
a jury on the return of a mandamus to the trustees to admit (p).

In Bristow v. Skirrow (q), the testatrix directed her trustees to Bristow v.

sell the advowson of F. immediately after the death of H., the skirrow-

present incumbent, but on no account to sell it to any member
of the family of H. ; the proceeds of such sale to fall into her

residuary personal estate. It was holden that the next presenta-

tion was vested in the trustees, and that they must present.

In Reg. v. Trustees of Orton (r), an advowson was vested in Reg. v. Trus-

feoffees, in trust, upon every avoidance, to present to the ordinary tees °f 0rion -

such person as should be elected by a majority of the landowners
in a parish. On motion for a mandamus to the trustees to

present a clerk, on the ground that he has been so elected, it was
holden that either the remedy of the landowners against the

trustees was in equity for a breach of trust, or if the landowners
had a legal right their remedy was by quare impedit, and that in

either case the mandamus would not lie. It was holden, also,

that the remedy, if any, of the clerk was in equity, and that he
had no legal right.

It was holden by the Lord Chancellor, Lord Cranworth, and Johnstone v.

the Lord Justice Knight Bruce, reversing in part the decision Baber-

of the Master of the Rolls, that where a testator devised to

trustees an advowson, in trust to sell upon the death of the then
incumbent and to divide the proceeds between seven persons

equally as tenants in common, on the death of the incumbent
the right to present was vested in the seven, and they not
agreeing among themselves as to its exercise, it must be deter-

mined by lot which of them should nominate the clerk to be
then presented by the trustees (s).

Where testator devised his manors, advowsons, &c, to trustees Sherrardv.

to pay his son an annuity of 1,000/. for life, and the rest of the Lord Mar-

profits to be laid out in land during his son's life, and then
0)0ugi '

settled, it was holden that the son had a right to present to a
living when vacant, not under the devise, but as heir at law, it

being a fruit undisposed of (t)

.

Where a hospital for the relief of poor, needy and impotent Living

people is duly incorporated, and consists of a master and twelve
^ho^itel

0

p. 622. See also Rex v. Masheter,
1 Nev. & P. 314 ; 6 A. & E. p. 153

;

Rex v. Davie, ib. p. 374 ;
Briggs v.

Sharp, L. R., 20 Eq. p. 317 ; Cooke
v. Cholmondeley , 3 Drew. p. 1.

( p) Hex v. Marquis of Stafford, 3
T. R. p. 646.

(?) 5 Jur., N. S. p. 1379 (a.d.

1859).

(r) 14 Q. B. p. 139.

(s) Johnstone v. Baber, 6 De Gr.,

M. & G. 439 ; 2 Jur., N. S. p. 1053
;

22 Beav. p. 562. See Briggs v.

Sharp, L. R. 20 Eq. p. 317 ; Welch
v. Bp. of Peterborough, L. R. 15
Q. B. D. p. 432.

(t) Sherrard v. Lord Harborough,
Amb. p. 164.
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right of

majority of

poor brethren
with master
to present.

Advowson in

hands of

parishioners.

19 & 20 Vict,

c. 50.

Interpretation

of certain

terms.

poor brethren, and the advowson of a living is conveyed to them
to hold to the use of the master and brethren and their successors

for ever, the right to nominate to the living belongs to the

majority of the entire body of master and brethren ; and the

master's concurrence in the act of the majority is not neces-

sary.

Where the majority have nominated the clerk at a corporate

meeting, and the master refuses to put the common seal to a

presentation, the court will compel him to do so by mandamus

;

and if the master in his return to the writ merely insists on his

right to withhold his consent and to refuse to seal it, he cannot
object that there was no corporate resolution under seal ; or that

the writ insufficiently states his custody of the seal ; or that no
presentation has been actually tendered to him for signature

;

or that the majority, having only voted orally for the prosecutor

of the writ, may retract their resolution ; and it is no answer to

the writ that there are visitors appointed by the founder, to

whom disputes between the master and brethren are to be
referred (u).

The principal cases on the subject of advowsons in the hands of

parishioners are AU.-Gen. v. Parker (.r), Att.-Gcn. v. Forster (y),

Aft.- Gen. v. Neiccombe (s), Fearon v. Webb (a).

It was holden by the Lords Justices, reversing the decision of

Vice-Chancellor Kindersley, that the right to elect an incumbent
of a parish, which right was formerly vested in the inhabitants

and parishioners paying rates, still remains in them and is not

vested in the vestry elected under the Metropolis Local Manage-
ment Acts (b). It seems such an election may be by ballot (<?).

As to advowsons in the hands of the parishioners, the follow-

ing provisions have been made by a recent act :

—

By 19 & 20 Vict. c. 50, reciting that it is expedient to

authorize the sale of advowsons in cases where the same are

vested in, or in trustees for, inhabitants, ratepayers, freeholders

or other persons, forming a numerous class, and deriving no
pecuniary advantage therefrom, in order that the moneys arising

from such sales may be applied to the erection, re-building or

improvements (where necessary) of parsonage houses, and to the

augmentation of the livings (where the same are small), and to

other beneficial purposes as hereinafter provided ; and that other

powers should be conferred upon such persons, it is enacted as

follows :

—

By sect. 1, " The word ' advowson ' means an advowson
vested in inhabitants, ratepayers, freeholders or other persons,

(m) Beg. v. Kendall, 1 Q. B. p. 366.

(x) 3 Atk. p. 576.

(V) 10 Yes. p. 335.

(z) 14 Ves. p. 1.

(a) Ibid. p. 13.

(b) Carter v. Cropley, 8 De G. M.
& G. p. 680 ; 2 Jur. N. S. p. 1200

;

3 Ibid. p. 171.

(c) Shaw v. Thompson, L. E. 3
Ch. D. p. 233. See generally, as
to such advowsons, Re St. Stephen,

Coleman Street, L. R. 39 Ch. D.
p. 492.
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forming a numerous class, or in trustees appointed by or

acting on behalf of such persons, such persons deriving no

pecuniary advantage from the exercise of such right, but does

not mean an advowson belonging to any endowed charity

within the provisions of * The Charitable Trusts Act, 1853/
and ' The Charitable Trusts i^mendment Act, 1855,' or either

of them.''

Sect. 2. " The owners of an advowson may direct the sale of Power to

such advowson ; and the incumbent for the time being of the
an advowson

church or benefice, if required in writing by ten owners, shall where re-

convene a meeting of the owners, to be held at some convenient quired by

place near to the church, for the purpose of deciding whether or g^
e

^ a
?re"

not such advowson shall be sold ; and every such meeting shall meeting con-

be called by public advertisement, to be inserted once at least in vened for the

four consecutive weeks in some newspaper circulating in the PurPose -

county and neighbourhood in which such church shall be situate,

the last of such insertions being not more than fourteen nor less

than seven days prior to any such meeting, and notice of such

meeting shall also, not less than fourteen days prior to the

holding thereof, be affixed upon the door of such church."

Sect. 3. " At the meeting so called the incumbent for the Majority of

time being (if present) shall be the chairman, and if he be ^^^S
absent, then one of the owners present, being appointed by the minority,

other owners present, shall be the chairman, and the decision of

the majority of the owners then present shall bind the minority
and all absent parties."

Sect. 4. "Such meeting shall consider and determine the Meeting to

question whether the advowson shall be sold, and if that question j^J
d
0

e

f "JJJJ

8"

be resolved in the affirmative, the existing trustees (if such there and if decided

be) shall be the persons to execute the purposes of this act ; but m affirmative

if there be no existing trustees, the owners shall proceed to ^^onsTobe
appoint at that meeting, or at some adjournment thereof, not << elected

less than five nor more than eleven persons, being owners, to be trustees."

1 elected trustees ' for the purposes of this act, and the incumbent
for the time being shall be ex officio an ' elected trustee ' in addition

to the trustees so appointed."

By sect. 5, a certificate by two justices of the consent of the
owners having been obtained, and of the names of the " elected

trustees" (if any), shall be sufficient evidence of such consent
and appointment.

By sect. 6, if it is determined to sell the advowson, the same
shall become absolutely vested in the trustees, and the trustees

shall proceed to a sale.

Sect. 7. " Any conveyance of an advowson in pursuance of As to convey -

this act shall be by deed (duly stamped) under the hands and *^£g *e

seals of any three of the trustees, in which the consideration
a vowsoru

shall be truly stated."

By sect. 8, the receipts of the trustees shall be sufficient dis-

charges.

Sect. 9. " The moneys to be received by the trustees from or Application of

moneys.
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by means of such sale shall be applied by them in the following

order :

—

1st. In payment of the costs, charges and expenses occasioned

by any meeting of owners as aforesaid, and by the execu-

tion of the powers by this act conferred upon the trustees,

or incident thereto respectively :

2nd. If there be no parsonage house attached to the advowson
so sold, or if the parsonage house attached thereto be
dilapidated or insufficient, then in payment of the expense

of erecting a parsonage house, and of providing a site for

the same, or in the reconstruction or repair of the existing

parsonage house, or in making any requisite additions

thereto, as the circumstances of the case may require :

3rd. If the living be under the gross yearly value of one
hundred and fifty pounds, then in investing a sum sufficient

to produce an annual income which, together with the

existing annual income, will raise the yearly value of the

living (exclusive of the parsonage house) to not exceeding

one hundred and fifty pounds per annum :

4th. If the fabric of the church be in such a state as to re-

quire immediate repair, then in the expenditure upon the

fabric of a sum sufficient to place the same in sufficient

repair

:

5th. In the investment of a sum the annual income whereof
will, in the opinion of the trustees, be sufficient to maintain

the fabric of the church in complete repair :

6th. In the erection of schools in connection with the church,

or of a chapel of ease in the parish, township, ecclesiastical

district, or place in which such church is situate, or of a

parsonage house to a chapel of ease, or in providing a site

for a chapel of ease or a parsonage house, or in the endow-
ment of a chapel of ease, or in contributing to such objects

or any of them, as the trustees may in their discretion see

fit:

7th. If there be no such purposes to which such moneys are

applicable, or if there be a surplus of such moneys after

answering such purposes, then such moneys, or the surplus

thereof, as the case may be, shall be invested, and the

annual income thereof shall be applied, in aid of the rates

levied for the relief of the poor of the parish, township or

place in which the church is situate, or in aid of any im-

provement rate levied therein :

—

Provided always, that the owners at any meeting convened and
held in manner hereinbefore provided may determine that any
one or more of the objects mentioned in the fifth, sixth and
seventh heads of application respectively shall have priority over

any other object mentioned in those heads."

Concurrence Sect. 11. " The concurrence of two-thirds at least of the

of trustee^
8 wno^e number of trustees shall be necessary to give effect to any

necessary to resolution of the trustees, and every resolution of the trustees in
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which that number shall concur shall be binding upon the give effect to

other trustees and upon the owners on whose behalf such trustees resolutions.

are authorized to act."

By sects. 10, 12, provisions are made for investing the moneys
received on any sale and for supplying vacancies in the number
of the trustees.

By sect. 13, the trustees are not to be accountable for in-

voluntary losses.

Sect. 14. " In case of the death, cession or resignation of any Vacancies in

incumbent of a benefice after the owners shall have directed the
J^^befo're

advowson of such benefice to be sold, but before the sale shall g^to be°

re

have been effected, then the persons in whom the right of pre- filled up.

sentation and nomination would but for this act have been

vested shall (under and subject to the conditions under which

such right would but for this act have been exercised) present

and nominate a person to such benefice as if this act had not

been passed."

In certain cases municipal corporations have been seised of Advowsons in

the advowsons to livings. It was, however, considered inex- nan(*s
.

of

pedient that this right of patronage should be retained and corporations,

exercised by them ; and provisions for this purpose were made
by the great act for regulating municipal corporations, 5 & 6

Will. 4, c. 76, s. 139, as amended by 6 & 7 Will. 4, c. 77,

s. 26.

Subsequently the statute 1 & 2 Yict. c. 31 was passed in order

further to accomplish the sale of advowsons in the hands of

municipal corporations.

These provisions have all been repealed by the Municipal 45 & 46 Vict.

Corporations Act, 1882 (45 & 46 Yict. c. 50), and in lieu thereof c
-
50 -

the following enactments are made by that Act :

—

Sect. 121.— (1) "Notwithstanding any sale by a municipal Provision asto

corporation of any advowson, or of any right of nomination or sale of sucn

presentation to a benefice, ecclesiastical preferment, or office of
advowsons -

priest, curate, preacher, or minister, whether the sale is made
before or after the commencement of this act, the corporation

and its property shall continue liable to the same obligation (if

any) of providing for and maintaining or contributing to the

maintenance of any priest, curate, preacher, or minister, as if

the sale had not been made; and that liability may be enforced

by the same means, at the instance of the Crown or otherwise,

as if this act had not been passed, and the advowson or right

had remained vested in the corporation.

(2) " Where a municipal corporation holds land subject to an
obligation to provide a priest, curate, preacher, or minister,

nothing in this act shall preclude the corporation from aug-
menting or endowing his office, either by assigning to him and
his successors in office a competent portion of the land, or by
charging thereon an annual stipend, either in money or in kind,

for his and their use and benefit, except that no such augmenta-
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Presentation
by the hus-
band in right

of his wife.

Advowson in

tenant by
courtesy.

tion or endowment shall be valid without the approval of the

Treasury.

(3) " Where a municipal corporation sells a right of nomina-
tion to an ecclesiastical preferment, not being a benefice or per-

petual curacy, that preferment shall, from and after the sale, be

a benefice presentative, and the holder thereof and his successors

shall be a body corporate, having perpetual succession, and capable

of taking and holding in perpetuity all property granted to or

purchased for them by the governors of the bounty of Queen
Anne, or by other persons contributing with those governors as

benefactors."

Sect. 122.— (1) " Where, at the passing of the Municipal Cor-

porations Act, 1835, a body corporate, or any particular class,

number, or description of members thereof, or the governing

body thereof, were in their corporate capacity, and not as trustees

of a charity, seised or possessed of any manor or land whereto

any advowson or right of nomination or presentation to any
benefice or ecclesiastical preferment was appendant or appurte-

nant, or of any advowson in gross, or of any right of nomi-
nation or presentation to a benefice, ecclesiastical preferment, or

office of priest, curate, preacher, or minister, the advowson or

right, if not sold before the commencement of this act, shall be

sold at such time and in such manner as the ecclesiastical com-
missioners for England direct, so that the best price be obtained

for the same.

(2) " Upon any such sale the council shall, with the consent

in writing of those commissioners, signed by any three or more
of them, convey, under the corporate seal, the advowson or right

to the purchaser, or as he directs, and the advowson or right shall

vest accordingly.

(3) " The proceeds of sale shall be paid to the treasurer and
invested in government securities, and the income thereof shall

go to the borough fund ; or those proceeds, or any part thereof,

may be applied towards the liquidation of any debt contracted

by the body corporate before the passing of the Municipal

Corporations Act, 1835.

(4) " Any vacancy arising before the sale shall be supplied

by the presentation or nomination of the bishop or ordinary of

the diocese in which the benefice or preferment is situate."

If a feme covert has title to present, she cannot present alone,

but the presentation must be by husband and wife ; and that in

both their names, and not only by the husband in right of him-
self and his wife. And although the right of patronage in the

wife descends to her heir, yet the right of presenting during

life belongs to the husband, who is tenant by courtesy (d)

.

If a woman that has an advowson, or part of an advowson, to

her and her heirs, takes an husband, the husband may not only

(d) Gibs. p. 794; Wats. c. 9, p. 71.
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present jointly with his wife dnring the coverture (e), but also

having issue by her, after her death. Though the right of

patronage, so far as it was in the wife, descends to her heir, and
though the wife did never present to it, but died before the

church voided, the right of presenting during the husband's life

is lodged in him, as tenant by courtesy, though his wife had but

a seisin in law, because it is said he could by no industry attain

to any other seisin (/). And if the church, in this case of the

husband, void during his life, and then he die before the church

is filled
;
yet the heir shall not have the turn, but the husband's

executor. And if the church being void, the wife dies, having

had no issue, so that the husband is not tenant by courtesy, yet

he shall present to the void turn (g).

If a man that is seised of an advowson takes a wife, and dies, Advowson in

the heir shall have two presentments, and the wife the third ;
tenant in

yea, and though the husband in his lifetime had granted away
ower '

the third turn (h) ; that is, the wife may in a proper action re-

cover the third presentation as her dower, or it may be assigned

to her for dower ; but without such recovery or assignment, the

wife cannot make title to the advowson, or to any presentation,

no more than she can enter by her own authority into any other

lands or tenements to which she has right of dower. Or if a

manor, to which an advowson is appendant, descends to an heir,

and he assigns dower to his mother of the third part of the

manor with the appurtenances, she is thereby endowed of the

third part of the advowson, and may have the third present-

ment (/).

If a man grants a third presentation, and his wife is entitled

to it as part of her dower, the grantee will have the next
presentation after the wife, because the wife's title arose from
an act of law, which shall not operate to the prejudice of the

grantee (/<•).

Where there are divers patrons, and they vary in their pre- Advowson in

sentment, if they be joint-tenants, or tenants in common of the join^tenants
patronage, the ordinary is not bound to admit any of their and tenants in

clerks ; and if the six months pass, then he may present by the common,

lapse ; but he may not present within the six months, for if he
do, they may agree and bring a quare impedit against him, and
remove his clerk, and so the ordinary shall be a disturber (/).

It has been shown that where an advowson is vested in

(e) The editor conceives that the
Married Women's Property Act,
1882 (45 & 46 Vict. c. 75), has made
no difference as to this.

(/) 1 Inst. p. 294; Mr. Har-
greave's notes ; Cruise Digest, pp.
6, 26.

(y)Wats. c.9,p.71; 21 H. 6, 56b;
Bro. Abr., Presentment al. esglises.

(h) 1 Inst. p. 379 a; Dyer, p.
35 b.

(i) Wats. c. 9, p. 72 ; 1 Inst. p. 34b,
37.

(k) 1 Inst. p. 379 a; 3 Cruise,
Digest, p. 10. See also 1 Inst. p.
249 a.

(I) Dr. & St. dialogue 2, c. 30

;

Reynoldson v. Blake, Ld. Eaym.
p. 197.
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trustees, they are joint-tenants, and must all join in presenta-

tion (/). In like manner joint-tenants and tenants in common
must join in any suit ; the first because they are jointly seised,

and claim by joint title ; the latter out of necessity, because the

thing is entire, and they are but as one person (m). And by
the canon law, where divers did present, being either coparceners,

joint-tenants, or tenants in common, the bishop, if he pleased,

might judge of the fitness of the clerks, and choose which of

them he would (n). It is said, however, by Lord Hardwicke,
in the case of Seymour v. Bennett (0), that where there are par-

ceners who cannot agree in one person, the Court of Chancery
will direct them to draw lots who shall have the first presenta-

tion (p).

But by the common law, if the patrons have the patronage by
descent as coparceners, then is the ordinary bound to admit the

clerk of the elder sister ; for the eldest shall have the preference

in the law, if she will (q) ; and then at the next avoidance, the

next sister shall present, and so by turns one sister after another,

till all the sisters, or their heirs, have presented (r), and then the

eldest sister shall begin again ; and this is called a presenting

by turn ; and it holds always between coparceners of an advow-
son, except they agree to present together, or that they agree by
composition to present in some other manner; and if they do so,

the agreement must stand. But if after the death of the com-
mon ancestor the church becomes void, and the eldest sister

presents together with another of the sisters, and the other

sisters every one in their own name or together ; in that case the

ordinary is not bound to receive any of their clerks, but may
suffer the church to lapse ; for he shall not be bound to receive

the clerk of the eldest sister but where she presents in her own
name (s). This part which the eldest thus takes by virtue of

her priority of age, is called the " enitia pars " (t).

And in this case, where the patrons vary in presentment, the

church is not properly said to be litigious ; so that the ordinary

shall be bound at his peril to direct a writ to inquire of the right

of patronage, for that writ lies where two present by several

titles ; but these patrons present all in one title, and therefore

the ordinary may suffer it to pass, if he will, into the lapse (a).

And the privilege of the elder sister to present first in turn,

goes to her assignee ; as in the case of Buller v. Bishop of Exeter,

in 1749. The estate of an advowson descended to two daughters

as parceners. The church became vacant twice in their time,

(/) Yide supra, p. 280.

m) 1 Inst. p. 197 b.

[n) Gibs. p. 765; X. iii. 38, 3.

(o) 2 Atk. p. 482.

(p) See also 1 Inst. p. 166 b, Mr.
Ilargreave's note.

(q) Lord Loughborough's judg-
ment in Thrale v. Bp. of London,
1 Black. H. p. 412.

(r) 2 Eoll. Abr. p. 346.

(s) 1 Inst. pp. 186, 243 ; 2 Inst,

p. 365.

(t) See, however, as to drawing
lots in certain cases, Johnstone v.

Baber, 6 De Gr. M. & Gr. p. 439, et

supra, p. 281.

\u) Dr. & St. dialogue 2, c. 30.
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and both joined in presentation. The elder marries, settles her

own estate' in the common way, and dies. The other daughter,

before the living became vacant again, marries and makes a settle-

ment of her part. A vacancy happening, Buller, the husband of

the elder, entitled to her estate as tenant by courtesy, or under the

settlement, claims as in her turn, and presents. But the bishop

objects thereto, because the younger sister and her husband,

claiming an equal right to presentation as tenants in common,
did not join. So that there being a litigation, he was willing to

admit the person appearing to have right in courts of law.

Baron Clarke, sitting for the master of the rolls, said :
" As it

is impossible [for an advowson] to be divided into parts so as to

be enjoyed separately, it is natural to follow the course that has

been practised, that each parcener should have a turn to present

and, to prevent confusion, begin with the eldest. And in all the

cases where disputes have arisen, whether the alienee of the

elder sister should have the same privilege, or whether it

should go to the next sister, it is determined in favour of the

alienee " (#).

Where an advowson descended to four coparceners, and the Usurpation

two first presented in their turn, and then a stranger usurped uPon one

upon the third, it was held that upon the fourth avoidance the
c0Parcener -

fourth daughter should not lose her turn on account of the

usurpation suffered by the third daughter; and it made no
difference that in this case the second turn was usurped by a

person not a stranger to the church, as with respect to that turn
he must be considered to be a stranger. When an advowson
descends unto parceners, though one present twice, and usurps

upon his co-heir
;
yet he that was negligent shall not be clearly

barred, but another time shall have his turn to present when it

falls (y).

The clerk of a coparcener being once complete incumbent, When the

though he is afterwards deprived, the turn is served ; and so it is
turn is served,

where by reason of some incapacity the institution was voidable

by sentence declaratory, but not void (as has been held, in case

a layman is presented) because the church is full, until such
sentence comes.

But if, after presentation, institution, and induction, the When not.

church remains not only voidable, but by special declaration of

the law merely and actually void (as for not reading the articles,

or the like) , there the turn is not served, but the presentor may
present again, because the church was never full (z) .

If a person presented by a coparcener, is incumbent, and de-

(a?) 1 Vesey, p. 340; 2 Atk. p. See, however, Willes, p. 659; Barker
482. See Barker x. Bp. of London, x. Bp. ofLondon, 1 Black. H. p. 418;
Willes, p. 662; Countess of North- Birch x. Bp. of London, 3 B. & P.
umberlancVs case, Mo. p. 455

;
Harris p. 449 ; Richards x. Earl ofMaccles-

V. Nichols, Cro. Eliz. p. 19. field, 7 Sim. p. 257.

{y) Bro. Abr. Qu. Imp. pi. p. 1 18
;

(z) TT7ndsicor's case, 5 Co. p. 102
;

Barker v. Lomax, Willes, p. 664. Gibs. p. 765.

P. VOL. I. Tj
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prived, and the next presents, notwithstanding that the second

is complete incumbent, yet if he is deprived, and the first

restored, the turn is not served, because the restomig of the first

is a recontinuing of his incumbency upon the foot of the former

presentation, institution, and induction ; who also dying incum-
bent, will be the last presentee (a).

7 Anne, c. 18. By 7 Anne, c. 18, s. 2, If coparceners or joint-tenants, or

tenants in common, be seised of any estate of inheritance in the

advowson of any church or vicarage, or other ecclesiastical pro-

motion, and a partition shall be made between them to present

by turns
;
thereupon every one shall be taken and adjudged to

be seised of his or her separate part of the advowson to present

in his or her turn ; as if there be two, and they make such par-

tition, each shall be said to be seised, the one of the one moiety
to present in the first turn, the other of the other moiety to pre-

sent in the second turn ; in like manner, if there be three, four,

or more, every one shall be said to be seised of his or her part,

and to present in his or her turn. It was decided in Attorney-

General v. Bishop of Lichfield (b), that this statute is not retro-

spective.

i3Edw. l, By 13 Edw. 1, stat. 1, c. 5, "When an agreement is made
st. l, c. 5. between many claiming one advowson, and inrolled before the

justices in the roll, or by fine, in this form, that one shall pre-

sent the first time, and at the next avoidance another, and the

third time another, and so of many in case there be many. And
when one hath presented, and had his presentation, which he
ought to have according to the form of their agreement and fine,

and at the next avoidance he to whom the second presentation

belongeth is disturbed by any that was party to the said fine, or

by some other in his stead ; it is provided, that from henceforth

they that be so disturbed shall have no need to sue a quare

impedit, but shall resort to the roll or fine ; and if the said con-

cord or agreement be found in the roll or fine, then the sheriff

shall be commanded that he give knowledge unto the disturber

that he be ready at some short day, containing the space of

fifteen days or three weeks (as the place happeneth to be near or

far) for to show, if he can allege anything, wherefore the party

that is disturbed ought not to present ; and if he come not, or

peradventure doth come and can allege nothing to bar the party
of his presentation by reason of any deed made or written since

the fine was made or inrolled, he shall recover his presentation

with his damages.'*'

This statute ends as follows :
—"Where an advowson descend-

eth into parceners, though one present twice and usurpeth upon
his co-heir, yet he that was negligent shall not be so clearly

barred, but another time shall have his turn to present when it

falleth" (c).

(a) Windswor's case, 5 Co. p. 102
;

(c) For the rest of this statute,

Gibs. p. 765. vide infra, p. 341.

(J>)
5 Yes. p. 828.
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Lord Coke says that this statute extends as well to strangers

of blood as to coparceners that are privy in blood ; and if one of

the parties, or his heirs, or any stranger usurp in the turn of

another, the party wronged is not driven to his quare impedit

;

for it may be that the quare impedit or assise of darrein present-

ment may fail ; and yet he may have remedy by this act ; for

albeit there be a plenarty by six months, yet the party may
have a scire facias upon the roll or fine, and therein recover the

presentation and damages (d).

In The Bishop of Salisbury v. Phillips (11 Will. 3), where two Bishop of

were seised in fee of the advowson in gross as joint-tenants, and p^-'y7 y

by indenture agreed from thenceforth to be seised thereof as
u qjS '

tenants in common, and not as joint-tenants, so as they and
their respective heirs should present severally and by turns

;

Holt, chief justice, said, that a composition might be either by
record, or by deed, or by parol : that after the first way, if one

present, the other was not by an usurpation put to a quare

impedit ; that by the second way, the composition is good, and if

it be once executed on all sides, he that brings a quare impedit

need not mention the composition, which shows the very right

and inheritance to be severed, and that a separate interest is

vested in each to present alternately ; that the third way, may
be between parceners ; but between strangers in blood composi-

tion cannot be without deed (e)

.

In Amhurst v. Bawling, the defendant having mortgaged the Advowson

manor of Thundersley, to which an advowson was appendant, to tbemort-

the plaintiff, who brought the bill to foreclose, the church ^?
r
"

.

became void; the defendant moved the court for an injunction Bawling.

to stay the proceedings in a quare impedit brought by the plain-

tiff. By the court : Although the defendant Dawling hath no
bill, yet being ready and offering to pay the principal, interest

and costs, if the plaintiff will not accept his money, interest shall

cease, and an injunction shall be to stay proceedings in the quare

impedit ; for the mortgagee can make no profit by presenting to

the church, nor can account for any value in respect thereof, to

sink or lessen his debt ; and the mortgagee therefore in that case,

until a foreclosure, is but in the nature of a trustee for the mort-
gagor (/).
In Gaily v. Selby (7 Geo. 1), it was said to be " a rule in equity GaUy v.

that though in the case of a mortgage in fee the legal right of &%«
presentation is vested in the mortgagee, yet they will interrupt

that presentation and compel the ordinary to institute the clerk

of the mortgagor any time before foreclosure : it not being any
part of the profits of the estate "

(y).

In Gardiner v. Griffith, there was a covenant in the mortgage Gardiner v.

deed that on every avoidance of the church the mortgagee should

{d) 2 Inst. p. 361. (/) 2 Yem. p. 401.
[e) Gibs. p. 764; 1 Salk. p. 43; (g) 1 Stra. p. 403.

Carth. p. oOo.

u 2
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present. A bill in equity was brought against the mortgagee
and his presentee seven months after institution, and the lord

chancellor declared that as a quare impcdit was confined to the

six months after the death of the last incumbent, so the bill

seeking to compel the defendant to resign, and consequently to

deprive him of his living, ought by the same reason to be limited

to the same time : had indeed a quare impedit been brought
within the six months, and the bill been preferred after the six

months, the court might, on a proper case, give directions in aid

of the quare impedit, that the mortgage should not be given in

evidence ; but here there was no quare impedit brought, and the

bill came out of time. Wherefore by the court : Dismiss the

bill as to that part which seeks to compel the defendant to resign

his living ; but let the plaintiff redeem the mortgage on pay-

ment of principal, interest and costs (h). This decree was
affirmed on appeal to the House of Lords (t).

In Mackenzie v. Robinson, a petition was presented on behalf

of a mortgagor, that the mortgagee of a naked advowson should

accept of his nominee, and present him upon an avoidance, the

incumbent being dead. On behalf of the mortgagee it was
insisted, that as there was a large arrear of interest, he ought to

present, if any advantage accrues from it. But Lord Chancellor

Hardwicke was of opinion that the mortgagor ought to nomi-
nate : and that it is not presumed any pecuniary advantage is

made of a presentation : and an order was made that the mort-

gagor should be at liberty to present, and the mortgagee was
obliged to accept of the mortgagor's nominee (k)

.

In Attorney- General v. Hesketh (/), the mortgagee of a manor
and advowson was in possession when the mortgagor made a

simoniacal presentation of A., who was rejected by the bishop.

The mortgagor and mortgagee then joined in presenting B.
C. got the title of the crown, and brought an information to

remove the mortgagee's title, that it might not be set up at law,

which the court decreed.

The mortgagee of an advowson appendant may pray a

sale (m)

.

Under the old bankruptcy law, although where a bankrupt is

entitled to an advowson, or to a right of next presentation to a

living, the commissioners might sell it, yet if the church was
void at the time of the sale the bankrupt himself must present,

though the sale of the advowson was good («), because the void

turn of a church is not valuable. For a sale made in such a

case by the commissioners of the bankrupt's goods and chattels,

was in order for the payment and satisfaction of his creditors

and their just debts ; but the void turn of a church is not a

(h) 2 P. Wms. p. 404 ; 8. C. nom.
Gardiner v. Cook, Mos. p. 1G.

(i) See 3 Atk. p. 559.

(/,•) 3 Atk. p. 559.

(I) 2 Vera. p. 549 ; Ch. Pre. p.

214.

(m) Robinson v. Jar/o, Bunb. p.

130; Cas. t. Talb. p. 145.

[n) Gibs. p. 794.
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matter valuable, which can go in discharge or satisfaction of

such debts, though the advowson or next presentation, during

the time the church is full, may be accounted to be so, and
might be consequently granted or assigned by the commis-
sioners (o).

By the Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 44, it 46 _& 47 Vict,

is provided that the property of a bankrupt divisible amongst c
-
°2 '

his creditors, and in that act referred to as the property of the

bankrupt, shall comprise the following particulars :
—" (2) The

capacity to exercise and to take proceedings for exercising all

such powers in or over or in respect of property as might have
been exercised by the bankrupt for his own benefit at the com-
mencement of his bankruptcy, or before his discharge, except

the right of nomination to a vacant ecclesiastical benefice."

It was said in Arundel v. Bishop of Gloucester, that where a Advowson on

manor with an advowson appendant was extended on statute j^^
e mer "

merchant, if the church becomes void during the cognizee's

estate, he might present to it. But it is supposed that if a case

of this kind were now to happen, it would be governed by
analogy to the case of a mortgagor (p).

The king is patron paramount of all the benefices in England. By the king

In virtue of which, the right and care of filling all such churches d
^
r*n°

as are not regularly filled by other patrons, belongs to the bffhopnc?
a

crown, whether it happen through the neglect of others (as in

the case of lapse), or through incapacity to present, as if the

patron be attainted, or outlawed, or an alien, or have been
guilty of simony or the like (q).

Upon which ground, the king has right to present to all dig-

nities and benefices of the advowson of archbishoprics and
bishoprics during the vacation of the respective sees. Not only
to such as shall become void after the seizure of the tem-
poralities, but to all such as shall become void after the death of

the bishop, though before actual seizure. And because it is a

maxim in law, that the church is not full against the king till

induction
;
therefore, though the bishop has collated, or has pre-

sented, and the clerk is instituted upon that presentation, yet

will not such collation or institution avail the clerk, but the

right of presenting devolves to the king (r).

And it is said that this privilege which the king has of pre-

senting by reason of temporalities of a bishopric being in his

hands, shall be extended unto such preferments, to which the

bishop of common right might present, though by his composi-
tion he has transferred his power unto others (s) .

Upon promotion of any person to a bishopric, the king has a By the king

right to present to such benefices or dignities as the person was °n promotion
° A to a bishopric.

(o) Wats. c. 11, p. 108; 3 Cruise, (r) Gibs. p. 763; Wats. c. 9, p.
Dig. tit. xxi. p. 20. 73 ; 1 Inst. p. 388 a.

{p) See 3 Cruise, Dig. ibid. (s) Wats. c. 9, p. 73; 2 Eoll.

. (q) Gibs. p. 763. Abr. p. 343.
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possessed of before such promotion, though the advowson belongs

to a common person. This right, however, must be exercised in

the lifetime of the person promoted, otherwise the king's turn is

lost (t). This right of presenting upon promotion by the king,

as making the avoidance which would not otherwise happen, did

spring from the practice of the popes, and is now an uncontested

right of the crown, and has been established not only by long

practice, but by many judgments upon full and solemn hearings

;

and that, whether the churches are new or old, and how often

soever this happens successively by promotions to bishoprics from
the same benefice or dignity, as was adjudged in the case of

St. Martin's and St. James' (u).

At one time it was said that this right of the crown to present

upon promotion defeats the right of any grantee, who had the

next avoidance, for his right was only to the next ; and the next

he cannot have, and therefore can have none (x). But this was
denied in Grocers

9 Comp. v. Archbishop of Canterbury, where De
Grrey, C. J. says, that prerogative presentations cannot be con-

sidered as turns ; and therefore a vacancy, the fifth in fact, was
decided to be a third turn with regard to the patron whose turn

it was to present, it being, in truth, the third avoidance of which
he could take advantage (y). And the same point was decided

in favour of the grantee of a next avoidance, in Callancl v.

Troward, and affirmed on a writ of error (z)

.

By the old law in Ireland no person could accept a bishopric

there until he had resigned all the preferments which he had in

England, which preferments being void before the acceptance of

the bishopric, it seems that the king in such a case would lose

the presentation.

In the important case of Regina v. The Provost and College of
Eton, decided by the Queen's Bench in 1857, it was ruled that

the promotion of a clerk in possession of a living in the gift of

Eton college to the bishopric of Christchurch in New Zealand,

did not give the crown the right of appointing the successor to

the vacant living (a)

.

By 25 Edw. 3, st. 6, c. 1, " And as touching presentments
to be made by our lord the king, or any of his heirs, to a
benefice of holy church in another's right by old title ; our said

lord the king, to the honour of God and holy church, willeth

and granteth of the assent of the said parliament, that from

(t) Armacjli (Archb.) v. Att.-Oen.

3 Bro. P. C. p. 514, note.

(u) See Wentworth v. Wright, Cro.

Eliz. p. 527, and Woodley v. Bp. of
Exeter, Cro. Jac. p. 691, where the
matter was doubtedand argued ; and
Itexy. Bp. of London, 3 Lev. p. 382,

1 Ld. Raym. p. 23, where it was
decided. The arguments of coun-
sel are given at length in 1 Show,

pp. 413, 441. See also Gibs. p.

763, where the question of the effect

of a commendam is discussed.

(x) Gibs. pp. 758, 763; Woodley
Y.Bp. of Exeter, Cro. Jac. p. 691.

(y) 3 Wils. p. 214; Black. W.
p. 770.

(z) 2 Black. H. p. 324 ; 6 T. E.
p. 439. See also 3 Wils. pp. 214,
221.

(a) 8 E. & B. p. 610 ; 4 Jur.,

N. S. p. 335 ; 27 L. J., Q. B. p. 132.
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henceforth he nor any of his heirs shall not take title to present

to any benefice in any other's right of any time of his progenitors

;

nor that any prelate of his realm be bound to receive any such

presentment to be made, nor to do thereof any execution ; nor

that any justice of the one place or the other, may not nor ought
not to hold plea, or give judgment upon any such presentment

to be made ; but that the said king and his heirs be for ever

hereafter clearly barred of all such presentments
;
saving always

to him and his heirs all such presentments in another's right

fallen or to fall, of all his time, and of the time to come."
And by 25 Edw. 3, st. 6, c. 3, " Whereas before this time our 25 Edw. 3,

lord the king hath taken title to present to benefices at the sug- st 6
'
c

-
3 -

gestion of many clerks, where the title hath not been true, and
by such presentments and judgments thereupon given, the clerks

have been received by the ordinaries of the places, against Grod

and good faith, and in depression of them which had good and
true title to the said benefices ; now the king willeth and granteth,

that at what time he shall take collation or presentment from
henceforth to any benefice in another's right, that the title

whereupon he groundeth himself shall be well examined that it

be true ; and at what time before judgment the title be found
by good information untrue or unjust, the collation or present-

ment thereof made, shall be repealed; and the patron or the

possessor, which shall show and prove the false title shall have
thereupon writs out of the chancery as many as to him shall be
needful."

And by 13 Eic. 2, st. 1, c. 1, reciting the last statute, and 13 Ric. 2,

that notwithstanding the same some of the king's presentees, by sfc
-

l
>
c

-
l -

favour of the ordinaries be instituted and inducted in benefices

of holy church without due process, the parties not warned nor
called, and sometime taken by false inquests favourably, and the

incumbents in such manner put out ; it is ordained, that the said

statute be firmly holden and kept. "And moreover our lord the

king, for the reverence of Grod and holy church, doth will and
grant, that if he present to any benefice that is full of any in-

cumbent, the presentee of the king shall not be received by the

ordinary to the benefice, till the king hath recovered his present-

ment by process of the law in his own court. And if any pre-

sentee of the king be otherwise received, and the incumbent put
out without due process, as afore is said, the said incumbent shall

begin his suit within a year after the induction of the king's

presentee at the least."

This limit of time was done away with by the later statute, 22 Hen. 4,

22 Hen. 4, c. 22. c
-
22 -

In a quare impedit, where the bishop of Derry claimed the Grant by

right of patronage of a living in the county of Londonderry, Crown -

which was within the diocese of Derry, a surrender made by a
former bishop to the crown, of all the livings in that county, was
tendered in evidence. This surrender was coupled with a grant
by the crown, dated two days afterwards, of the livings which
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had been so surrendered. Taken together, these documents were
held to be admissible in evidence ; and as the grant recited that

all the livings in the county had anciently belonged to the see,

such evidence was, for the purpose of proving the title of the

bishop, received as an admission by the crown of that fact.

The value of such evidence was still open to dispute.

Before the date of the grant, the crown had entered into

articles of agreement with persons, now represented by the

governor and assistants of the Irish Society, to grant to them
the livings in the county of which the living in question was
named as one ; it was holden, that this agreement did not pre-

vent the grant from being receivable in evidence, however its

value might be thereby affected.

Two letters from the crown to two successive bishops of Deny,
directing them to perform the covenants and directions contained

in the grant, were tendered in evidence as recognitions by the

crown of its previous grant ; and it was holden, that they were
admissible for this purpose (b) .

By the lord The lord chancellor, or lord keeper of the great seal for the

certain

l0r
'

°f ^me being, has the right to present to the benefices apper-

benefices in taining to the king, under a certain yearly value in the king's
the king's books (<?).

g
"

lft
* Which privilege is said to have been given to the lord chan-

cellor, upon consideration that he had many clergymen con-

stantly officiating under him, as those did who were long called

clerks of the chancery, and were heretofore persons in holy

orders (d).

The foundation of which right will be best understood by
what was anciently declared in parliament upon that head, in

the rolls of parliament, in the fourth year of Edw. 3. " Because
it hath been ordained in times whereof there is no memory, and
granted by the progenitors of our lord the king, that the chan-

cellors for the time being should give the benefices (which belong

to the king) to give, taxed at twenty marks and under, to the

clerks of the chancery which have long laboured in the place
;

which thing hath been used from the said time, till the bishop

of Lincoln was made chancellor, who in all his time gave the

said benefices to his own clerks, and to other clerks, against the

will of our lord the king, and against the ordinance and usage
aforesaid : May it please our said lord the king, and his council

to ordain, that the chancellors which shall be for the time, doe
give the benefices which belong to them to give for the cause

aforesaid, to the clerks of the said place, as it hath been anciently

used, and that this be done by election of the masters of the

chancery. Answer : Let this bill be delivered to the king, and
it liketh the council, that it is fit to command the chancellor,

that hereafter he give such benefices to the king's clerks of the

(l>) Irish Society v. The Bp. of (c) Gibs. p. 763.

Perry, 12 01, & E. p. 642 (1845). (d) Johns, p. 33.
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chancery, the exchequer, and of both benches, and not to

others " (e).

Here we see that the privilege extended only to benefices of

twenty marks or under ; but now it is enlarged to all benefices

of 20/. or under, which enlargement was probably made about

the time of the new valuation taken in the reign of King
Henry VIII. (/).
And it has been declared, that where the chancellor presented

to a benefice above that value, and the clerk was instituted and
inducted, and another obtained a presentation from the king,

the first clerk could not be removed by the law ; because the

presentation was under the great seal, and therefore by the king

(in law)
,
being in his name. But if the presentation had recited

(as is there intimated it ought to have done), that the benefice

was under the value of 20/., it had been void ; because it would
have appeared upon record in the office of first fruits, that the

chancellor was deceived : or, if the mistake had appeared before

induction, the king might have revoked it (g).

But whereas it has been said (//) that the king if he please

may present to such livings under the value of 20/. ; it is to be
observed, that the claim of the lord chancellor or lord keeper for

the time being is very ancient ; and that nothing appears to

have been ever determined or moved, in a judicial way, to the

diminution of that ancient right. On the contrary, there is an
old writ in the register, which supposes the right to be in him,
namely, the writ de primo beneficio eccksiastico habendo ; by
which the king requires the chancellor to grant to a particular

person the first benefice that shall fall in the gift of the crown
which he will accept ; and the language of the writ is, Volumus
quod idem A. ad primum beneficium ccclesiasticnm (taxationem

viginti marcarum excedens) mcaturum, quod ad prmsehtdtionem

nostrum pertinuerit, et quod duxerit acceptandum,prresentetur (i).

In 1863 an act (26 & 27 Vict. c. 120) was passed for enabling 26 & 27 Vict,

the lord chancellor to sell certain advowsons in his gift for the c
-
12 °-

purpose of augmenting the income of benefices. The act relates

to two sets of cases : (A) the selling of divers advowsons on the

terms that the purchase-money shall be applied in augmenting
the living whose aclvowson is thus sold ; and (B) the sale of

other advowsons, under restrictions, and the augmenting with
the purchase-money yet other livings in the gift of the lord

chancellor. The provisions of the act are as follows (A) :

—

Sect. 1. "It shall be lawful for the lord chancellor to sell and Power to lord

convey the advowsons of the several livings included in the first chancellor to

schedule to this act in the manner, for the considerations, and gong^first
subject to the regulations hereinafter contained." schedule.

Sects. 2, 3 provide for the form of applications for purchase,

(e) Gibs. p. 764. (h) Wats. c. 9, p. 76.

(/) Ibid. (i) Gibs. p. 764 ; Christian's note
(g) Ibid. ; Lord Chancellor's case, to 3 Black. Com. p. 48.

Hob. p. 214.
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lord chan-
cellor.

and exempt the lord chancellor from any necessity of selling to

the highest "bidder.

Sect. 4. "It shall be lawful for the lord chancellor from time

to time to require from the incumbents of the advowsons men-
tioned in the first schedule to this act, and every such incumbent
receiving such requisition is hereby required to make to the lord

chancellor, a return or statement in writing according to the best

of his knowledge, information, or belief, and in such form as

shall be prescribed by the lord chancellor, of the gross income
or yearly benefit of his benefice, any tithe rentcharge therein

being returned at par, and also a similar return of all rates,

taxes, tenths, dues, and other outgoings, including the charges

of collection, but not including income or property tax, which
shall have been paid by or chargeable on such incumbent in

respect of his benefice during the five years immediately preced-

ing Lady Day, 1863, distinguishing the various items in respect

of which such income and outgoings may have arisen.

" If the incumbent has a curate, the stipend of the curate

must be stated, and the reasons for his appointment.
" "Where there is no parsonage or residence for the incumbent

belonging to the living, a sum of 25/. per annum shall be deducted

from the net yearly value as returned by the incumbent.

"If at the time of making any such return as is hereby re-

quired to be made by incumbents a living shall be subject to a

charge of annual payments in respect of monies borrowed for

building or rebuilding the parsonage or other buildings, or for

drainage or other improvements of the glebe or lands of the

living, no deduction shall be made from the net yearly value in

respect of such annual payments, but a separate statement shall

be made by the incumbent of the number and amount of the

annual payments remaining to be made."
Sect. 5. " When the purchase-money for any advowson to be

sold under this act has been agreed upon, the purchaser may,
with consent of the lord chancellor, pay or satisfy the same in

any one of the following modes : (that is to say,)

First. He may pay the whole of the purchase-money into

the Bank of England to the credit of the ecclesiastical com-
missioners for England to an account entitled The Lord
Chancellor's Augmentation Fund Account, No. 1 :

Secondly. He may pay one-half of the purchase-money into

the Bank of England to the credit and account aforesaid,

and may give security, to the satisfaction of the lord chan-

cellor, for payment in manner aforesaid, when and so soon

as the living shall be vacant, of such sum of money as shall

be equal to the sum which the other half of the purchase-

money would produce if it were duly accumulated, with

compound interest at four per centum per annum between

the time appointed for the completion of the purchase and
the next avoidance of the living :

Thirdly. The purchaser may grant and secure to the satisfac-
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tion of the lord chancellor such a present annuity or rent-

charge in perpetuity, or may convey tithe rentcharges

arising within the parish of such net yearly value, estimated

as aforesaid, as shall be equal to five per centum per annum
upon one-half of the said purchase-money of the said

advowson ; and the purchaser may also grant and secure as

aforesaid such further annuity or rentcharge, to arise and
he payable in perpetuity upon the next avoidance of the

living, as shall be equal to five per centum per annum upon
such sum as would have been produced if the remaining
moiety of the purchase-money had been accumulated at

compound interest at four per centum per annum between
the time when such purchase-money became payable and
the time of the avoidance of the living :

Fourthly. The purchaser may grant and secure as aforesaid

such annuity or rentcharge as aforesaid at five per centum
per annum, or may convey such tithe rentcharges as afore-

said, in satisfaction and discharge of the first moiety of the

purchase- money, and may secure the other moiety of the

purchase-money, with accumulated interest and compound
interest thereon at the rate of four per centum per annum
in manner aforesaid, to be paid on the next avoidance of

the living in the manner hereinbefore directed :

Fifthly. It shall be lawful for the lord chancellor at his dis-

cretion to accept in satisfaction of the whole or any part of

the purchase-money for an advowson any freehold land

which may be conveniently and beneficially held by the

incumbent ; the value of such land, and the title thereto,

shall be ascertained in such manner as the lord chancellor

shall direct, and all the expenses attending the same, and
the conveyance of the land, shall be defrayed by the pur-

chaser of the advowson."

Sect. 6. " When any sum of purchase-money shall have been Purchase-

paid into the Bank of England in pursuance of this act, the same j^f7^7

may be applied under the direction of the lord chancellor in under
P
dh'ec-

manner following :— tion of lord

Any sum not exceeding one half the purchase-money for the cnancellor -

advowson may be paid by order of the lord chancellor to the

ecclesiastical commissioners for England, who, if required

by the lord chancellor, shall in respect thereof grant an
annuity, and charge the same upon their common fund at

the rate of 3/. 10s. per centum per annum on the sum so

paid, which annuity shall be forthwith applied in augmenta-
tion of the income of the living

:

And as to the residue of such purchase-money, the same may
by order of the lord chancellor be paid over to the eccle-

siastical commissioners for England, upon the terms that

such commissioners shall on the next avoidance of the living

grant in augmentation thereof, and secure upon their

common fund, such an annuity as would be equal to three
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and a half per centum upon such sum of money as the

residue of the purchase-money so paid over as aforesaid

would have amounted to or produced if the same had been
accumulated with compound interest at three and a half

per centum between the day of such payment and the day
of the avoidance of the said living."

Sect. 7. " It shall be lawful for the lord chancellor to direct

that any part of the purchase-money so paid into the bank as

aforesaid may at any time, as occasion shall offer, be applied in

the purchase of any freehold land which may be conveniently

and beneficially held by the incumbent, or of any tithe rent-

charge or of an annuity or rentcharge at the rate of four per

centum, to be issuing out of or secured on freehold or copyhold
tenements or hereditaments in England, or in the purchase of a

deferred annuity or rentcharge issuing or secured as aforesaid,

to arise and become payable on the next avoidance of the living,

provided that such deferred annuity be not less than four per

centum on the sum which the purchase-money would have
amounted to if accumulated at compound interest at four per

centum between the time of such purchase and the next avoid-

ance of the living."

Sect. 8. " Provided always, that it shall be lawful for the lord

chancellor to direct that part of the purchase-money of any
advowson, but not exceeding in any case 500/., may be applied

or paid for the purpose of purchasing, building, or rebuilding a

parsonage house on the said living, provided an equal sum be

found and paid for the same purpose by or on behalf of the

incumbent or owner of the advowson."

Sect. 9. " Any sum not exceeding one moiety of the purchase-

money or consideration given for the purchase of an advowson
shall be applied in the immediate augmentation of the living,

and if the other moiety of the purchase-money or consideration

does not fall under some of the provisions hereinbefore con-

tained, the same shall be accumulated at compound interest in

such manner as the lord chancellor shall direct."

Sect. 10. " If on the purchase of any of the said advowsons it

shall be agreed that the purchaser shall grant an annuity or give

security for part of the purchase-money, or if the lord chancellor

shall direct the purchase of any annuity or rentcharge as afore-

said, or the purchase of any freehold land as aforesaid, the title

of the purchaser to the property proposed as security, and the

sufficiency in value of such property, and the title of the vendor

of any annuity or rentcharge or freehold land to be purchased

as aforesaid, may be referred by order of the lord chancellor to

the registrar of the title to landed estates, who shall cause such

title to be investigated, and inquire into the sufficiency of the

proposed security, and report thereon to the lord chancellor."

Sects. 11, 12, 13 provide that conveyances, grants of annuities,

and mortgages may be made according to certain forms given in

the second schedule to the act.
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Sects. 14, 15, 16 provide for the security on which annuities

may be granted, and that the annuities shall be payable half-

yearly, and shall be apportioned between the outgoing and
incoming incumbent on a vacancy.

Sect. 17. " Any annuity granted under this act, if charged Recovery of

upon real or copyhold estates, shall be recoverable in the same annult7-

manner in which tithe rentcharges are recoverable, or by petition

in chancery, with power for the court to appoint a receiver."

Sect. 19. "Any person entitled under any settlement at law Power for

or equity for his own benefit to the possession or receipt of the
to

rents and profit of land for the term of his own life or in tail purchase,

shall, for the purposes of this act, be deemed to be absolute

owner of that land ; and any annuity or rentcharge granted by
such tenant for life or in tail in the purchase of an advowson
under this act, with consent of the person entitled to the next

vested estate of inheritance, or, if a minor, with consent of his

guardian lawfully appointed for such purpose, shall be well

charged on the estates of all the persons claiming under such

settlement ; but any advowson purchased by such owner shall

be deemed to be held on trust for the persons entitled under the

settlement, in the same manner as if there had been contained in

the settlement a power to sell the land comprised in the settle-

ment, or a portion thereof, and to apply the monies arising

therefrom in the purchase of an advowson, to be settled on the

same trusts as the land sold, and such purchase had been made
accordingly.

"

The provisions which would come under the head (B) above
mentioned are

—

Sect. 23. " Any person who is tenant in tail or in fee, either Tenant in

in possession, remainder, or reversion, of any freehold or copy-
J^

1

}^*
11 fee

hold lands situate within the limits of any living in the gift of within the

the lord chancellor, whether included or not in the first schedule limits of

hereto, the clear annual value of which, to be ascertained as ^^^^fop
aforesaid, is not less than 200/. per annum, nor more than 500/. the^purchas^
per annum, may apply to the lord chancellor for the purchase of of the ad-

the advowson of such living ; and it shall be lawful for the lord vowson -

chancellor to sell and convey the advowson of such living to the

applicant, either absolutely, or to the uses or upon the trusts of

any settlement of such lands."

Sect. 21. "Provided, that the total number of the livings to Proviso as to

be disposed of under the last hereinbefore-mentioned power shall
|}^kgr

t

°f

be
not exceed one hundred, nor shall any advowson be sold under soia under
the same power for a less sum than 10 years' purchase of the amount

clear annual value of the living, to be ascertained as aforesaid,
&

nor for a sum which shall not be certified by the ecclesiastical
'

commissioners to be reasonable and adequate, regard being had
to the age of the incumbent at the time of sale."

Sect. 25. " The purchase-money of all such last-mentioned Purchase-

livings shall be paid to the ecclesiastical commissioners to the
g^^uJino's

credit of a distinct account, to be called The Lord Chancellor's to be paidto



302 ORDERS AND OFFICES OF THE CHURCH.

ecclesiastical

commissioners
to credit of a
distinct

account.

Lord chan-
cellor may-
augment
benefices in

his gift.

Proviso as to

such augmen-
tation.

How annual
value is to be
ascertained.

General
provisions.

Purchaser of

advowson
under this

act not to

resell for five

years.

By whom
business to be
transacted.

Augmentation Account, No. 2 ; and the money, when so paid

in, shall, unless the lord chancellor shall otherwise direct, be
immediately laid out in the purchase of three per cent, reduced

bank annuities, and the dividends thereof shall be in like manner
duly invested and accumulated at compound interest by the

ecclesiastical commissioners, until the lord chancellor shall make
any order for the application of such purchase-money, or of the

funds so produced by the investment thereof."

Sect. 26. " It shall be lawful for the lord chancellor, at his

discretion, to augment any benefice in his gift to such an amount
as he may think fit, and for the purpose of such augmentation
to exercise over the funds lastly hereinbefore mentioned all such

powers as the ecclesiastical commissioners are or may be by law
authorized to exercise over the common fund at their disposal

:

Provided that no such benefice shall, with the augmentation,

amount to an annual value of more than 400/., nor to an annual
value exceeding 11. sterling for every four inhabitants within

the limits thereof."

Sect. 27. " In all cases the annual value shall be ascertained in

the manner hereinbefore directed, and the number of inhabitants

within the limits of any living shall be determined by a reference

to the last preceding census."

The following provisions appear to relate to all cases under
this act :

—

By sect. 18, the purchaser of an advowson under the act shall

have an indefeasible title.

By sect. 20, any person or body of persons, whether corporate

or not, entitled to hold advowsons and to present to benefices,

may purchase and hold advowsons under this act, notwith-

standing the law of mortmain. But no such person or body
shall hold more than four advowsons (unless taken by descent).

Sect. 21. "It shall not be lawful for the purchaser or grantee

of any advowson under this act to sell or contract for the sale

of the same, or of the next presentation to the benefice, to any
purchaser or purchasers thereof, until after the expiration of

five years next following the date of the sale or grant to such

purchaser or grantee ; but this proviso shall not extend to

prevent any such sale or contract for sale within such prohibited

period by the heirs, devisees, executors, administrators or

assignees in bankruptcy of such purchaser or grantee " (k).

By sect. 22, if any question arise on any contract touching

the construction or application of the act, the lord chancellor

may direct it to be argued before himself or any other chancery

judge, and the decision thereon shall be final.

Sects. 28, 29, 30 make provision as to fees and expenses.

Sect. 31. "The business to be transacted under this act shall

be managed by the lord chancellor's secretary of presentations,

under the superintendence and control of the lord chancellor."

(jfc) See Welch v. Bp. of Peterborough, 15 Q. B. D. p. 432.
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Sect. 32. "A return shall be laid before parliament within Returns to be

fourteen days after the commencement of each session of all sales ^
a

rifj£ent>
that shall have been effected under the powers of this act, and
of the terms on which such sales have been effected, and of all

monies received under the authority of this act and of the

application thereof."

Sect. 33. " The lord chancellor shalL have authority to make Lord Chan-

from time to time general orders for regulating all proceedings c

^g
1

a

t

]

°

0

m
d

ake

under this act, and such orders shall be laid before parliament foTretulating
within fourteen days after the same are made, if parliament be proceedings,

then sitting, and if not, within fourteen days after the next

session of parliament has commenced."
Sect. 34. " The lord chancellor shall not incur or be subject Lordchan-

to any personal liability, nor shall he be made a party to any cel
}
or n°tT±i • • i i • j> to incur

proceeding at law or m equity, by reason or m consequence oi personal
anything done under the provisions of this act ; and if any dis- liability, &c.

pute, doubt or difficulty whatever shall arise with respect to any in resPe
.

ct of

sale, contract or agreement under this act before the completion JmfoTthi?
3

thereof, it shall be lawful for the lord chancellor by writing under act.

his hand to annul and determine such sale, contract or agreement,

and the same shall thenceforth be void and of no effect."

Sect. 35. " The provisions of ' The Lands Clauses Consolida- Provisions of

tion Act, 1845,' ' with respect to the purchase of lands by agree- 8 & 9 Vict,

ment,' 6 with respect to the purchase-money or compensation
£0 this

t

act

>ply

coming to parties having limited interests, or prevented from
treating, or not making title,' and all other provisions of the said

act applicable to and in the case of the purchase of lands by
agreement, shall be applicable to the purchase of the tithe rent-

charge arising within the parish under this act."

The act contains in the first schedule a long list of livings to

which the powers before headed (A) apply. There is no schedule

of the livings subject to the powers headed (B).

It is not necessary to refer to the pope's presentation to bene- Pope's former

fices before the reformation statutes, or to the provisions in the P
rgS^

s

ti

°f
0. to

earlier statutes restraining those presentations. It will be enough benefices?
°

to say that these provisions are contained in 25 Edw. 3, st. 4

;

38 Edw. 3, st. 2 ; 3 Eic. 2, c. 3 ; 7 Eic. 2, c. 12 ; 12 Eic. 2, c. 15
;

13 Eic. 2, st. 2, cc. 2, 3 ; and 16 Eic. 2, c. 5.

The present law as to presentations by papists is as follows :— Papists shall

By 3 Jac. 1, o. 5, s. 13, « Every person, being a popish recusant ^ETlrf
convict, shall he utterly disabled to present to any benefice with provisions

cure or without cure, prebend or any other ecclesiastical living ;
where bene-

or to collate or nominate to any free school, hospital or donative,
patronage

or to grant any avoidance of any benefice, prebend or other of papists

ecclesiastical living." become void.

" And the chancellor and scholars of the University of Oxford, 3 Jac
- L

>
c

-
5 -

so often as any of them shall be void, shall have the presentation,

nomination, collation and donation of and to every such benefice,

prebend or ecclesiastical living, school, hospital and donative set

lying and being in the counties of Oxford, Kent, Middlesex,
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Sussex, Surry, Hampshire, Berkshire, Buckinghamshire, Glou-
cestershire, Worcestershire, Staffordshire, Warwickshire, Wilt-
shire, Somersetshire, Devonshire, Cornwall, Dorsetshire, Here-
fordshire, Northamptonshire, Pembrokeshire, Caermarthenshire,

Brecknockshire, Monmouthshire, Cardiganshire, Montgomery-
shire, the city of London, and in every city and town being a

county of itself lying and being within any of the limits and
precincts of any of the counties aforesaid, or in or within any of

them as shall happen to be void during such time as the patron

thereof shall be and remain a recusant convict as aforesaid."
" And the chancellor and scholars of the University of Cam-

bridge shall have the presentation, nomination, collation and
donation of and to every such benefice, prebend, or ecclesiastical

living, school, hospital and donative, set lying and being within

the counties of Essex, Hertfordshire, Bedfordshire, Cambridge-
shire, Huntingdonshire, Suffolk, Norfolk, Lincolnshire, Eut-
landshire, Leicestershire, Derbyshire, Nottinghamshire, Shrop-
shire, Cheshire, Lancashire, Yorkshire, the county of Durham,
Northumberland, Cumberland, Westmoreland, Radnorshire,

Denbighshire, Flintshire, Carnarvonshire, Angleseyshire, Merio-
nethshire, Glamorganshire, and in every city and town being a

county of itself lying within any of the limits and precincts of

any of the said counties, or in or within any of them as shall

happen to be void during such time as the patron thereof shall

be and remain a recusant convict as aforesaid."
" Provided, that neither of the said chancellors nor scholars of

either of the said universities shall present or nominate to any
benefice with cure, prebend, or other ecclesiastical living, any
such person as shall then have any other benefice with cure of

souls ; and if any such presentation or nomination shall be made
of any such person so beneficed, the said presentation or nomi-
nation shall be utterly void."

Being a Popish Recusant convict.']—And this whether he be
convicted before the avoidance or after ; for the words are

general, that the university shall present so often as any such

benefices shall be void; and avoidances before conviction are

within the same mischief as avoidances after ; and it would be a

hard construction that general words shall not be extended to

remedy all cases which are within equal mischief (I).

Shall be utterly disabled.']—They were utterly disabled before,

by being made excommunicate, in sect. 2, as was observed by
Finch, solicitor, in the case of Knight v. Dauncer ; and therefore,

of what force soever institution or induction, when given upon
such a presentation, may be against strangers, there is no doubt
but the bishop may refuse to give it, and take the benefit of the

lapse, in case no other presents who hath right, and is capable

of presenting. For that the bishop in this case, as in others,

(I) Fitzherheri v. Chancellor and Scholars of the Univ. of Oxford, 1 Com.
p. 182 ; Gibs. p. 771.
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hatli right to lapse, appears from hence, that the statute in-

tended no more than to put the universities in the place of the

patron, all rights which belong to others remaining as they were
before (m).

To present.]—Hereby the patron is only disabled to present

;

and he continues patron as to all other purposes ; and therefore

he shall confirm the leases of the incumbent (»).

Or to grant an Avoidance.]—But such person, by being dis-

abled to grant an avoidance, is no way hindered from granting

the advowson itself in fee, or for life or years bona fide and for

good consideration (o).

And the Chancellor and Scholars.]—The two clauses which
give this benefit to the universities respectively, are private

clauses, whereof the judges, without pleading of them, cannot
take notice (p).

So often as any of them shall be void.]—But if an advowson or

avoidance, belonging to such a person, come into the king's

hands, by reason of an outlawry, or conviction of recusancy, or

the like, the king, and not the university, shall present (q).

During such Time as the Patron thereof shall be a Recusant

convict.]—When the presentation for that turn is vested in the

university, although afterwards the recusant conforms himself,

or dies, yet the university shall present (r).

By 1 Will. & Mar. c. 26, s. 2, it is enacted in substance (s) as l Will. &
follows : Where any person shall be seised or possessed of any Mar

-
c

-
2(

advowson, right of presentation, collation or nomination to any
such ecclesiastical living, free school, or hospital, as aforesaid, in

trust for any papist or popish recusant, who shall be convicted

or disabled, as by the 3 Jac. 1, c. 5, or by this act, he shall be
disabled to present, nominate, or collate to any such ecclesiastical

living, free school or hospital, or to grant any avoidance thereof,

and such presentations, nominations, collations, and grants shall

be void ; and the universities shall proceed as if such recusant

convict or disabled were seised or possessed thereof.

And if any trustee or mortgagee, or grantee of any avoidance
shall present, nominate, or collate, or cause to be presented,

nominated, or collated, any person to any such ecclesiastical

living, free school or hospital whereof the trust shall be for any
recusant convict or disabled, without giving notice of the avoid-

ance in writing to the vice-chancellor within three months next
after the avoidance, he shall forfeit 500/. to the respective chan-
cellor and scholars of the university to whom the presentation,

nomination or collation shall belong.

(m) Gibs. p. 771.
In) 1 Hawk. p. 402.
(o) Ibid.

{p) The case of The Chancellor,
Masters, and Scholars of the Univ. of
Oxford, 10 Co. p. 57.

(q) 1 Hawk. p. 402.

P. VOL. I.

(r) 10 Co. p. 57, cited above.
(s) The verbiage of this and the

two following acts on the same
subject, is very florid; and the

omitted passages do not seem to

alter the sense.

X
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Provided, that the said chancellors and scholars of either uni-

versity shall not present or nominate to any benefice with cure,

prebend or other ecclesiastical living, any person as shall then

have any other benefice with cure of souls ; and if any such pre-

sentment shall be had or made of any such person so beneficed,

the same shall be utterly void (t).

Refuse orforbear.]—In the case of Fitzherbertv. The University

of Oxford, the party was summoned to take the oaths, but refused

to attend. Upon which occasion it was declared by the court,

that the justices of the peace ought to be present at the time

appointed, and if they are not there, it is a good excuse for the

party, if the party attends, but there is no necessity that they

should be present if the party does not come ; it is sufficient if

they leave notice at the place to give them notice if the party

comes ; and the party himself is obliged to do the first act,

namely, to attend at the time and place appointed (u).

13 Anne, And by 13 Anne, c. 13, s. 1, it is further enacted, in substance,
c

'
13

' That every papist or person making profession of the popish

religion, and every child of such person not being a protestant

under the age of twenty-one years, and every mortgagee, trustee

or person, any way intrusted, directly or indirectly, mediately

or immediately, by or for such papist or person making profession

of the popish religion or such child as aforesaid, whether such

trust be declared by writing or not, shall be disabled to present,

collate and nominate to any benefice, prebend or ecclesiastical

living, school, hospital or donative, or to grant any avoidance of

any benefice, prebend or ecclesiastical living, and every present-

ment, collation, nomination and grant, and every admission,

institution and induction thereupon, shall be void; and the

universities shall have the presentation, nomination, collation

and donation.

Sect. 2. And when any presentation to any benefice or eccle-

siastical living shall be brought to any archbishop, bishop or

other ordinary, from any person who shall be reputed to be, or

whom such archbishop, bishop or other ordinary shall have cause

to suspect to be a papist or trustee of any person making
profession of the popish religion, or susj)ected to be such, such

archbishop, bishop or other ordinary shall tender or administer

to every such person (if present) the declaration against tran-

substantiation of the 25 Car. 2, c. 2, and if absent, shall by
notice in writing to be left at the place of habitation of such
person, appoint some convenient time and place when and where
such person shall appear before such archbishop, bishop or other

ordinary, or some persons to be authorized by them, by commis-
sion under their seal of office, who shall, upon such appearance,

tender or administer the said declaration to the party making
such presentation ; and if he shall neglect or refuse to make and
subscribe the declaration so tendered, or shall neglect or refuse

(t) The residue of this section was s. 1.

repealed by 32 & 33 Vict. c. 109, (t«) Com. p. 183.
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to appear upon such notice, such presentation shall be void ; and
in such case the archbishop, bishop or other ordinary shall, within
ten days after such neglect or refusal, send and give a certificate

under their seal of office, of such neglect or refusal to the vice-

chancellor ; and the presentation to such benefice, for that turn
only, shall be vested in the respeotive chancellor and scholars.

Sect. 3. And for the better discovery of secret trusts and
fraudulent conveyances made by papists, it is enacted, that

when the presentation of any person presented to any benefice or

ecclesiastical living, shall be brought to any archbishop, bishop,

or other ordinary, he shall, before he give institution, examine
the person presented upon oath, whether to the best and utmost
of his knowledge and belief, the person who made such presenta-

tion be the true and real patron, or made the same in his own
right, or whether he be not mediately or immediately, directly

or indirectly, trustee or any way intrusted for some other, and
whom by name, who is a papist or maketh profession of the

popish religion, or the children of such, or for any other and
whom, or what he knows, has heard, or believes touching the
same, and if such person so presented shall refuse to be examined,
or shall not answer directly, the presentation shall be void.

Sect. 4. And the chancellors and scholars of the respective

universities, to whom the presentation to such benefices and
ecclesiastical livings shall belong, in case the rightful patrons
had been popish recusants convict, and their presentees or clerks,

may, for the better discovery of such secret and fraudulent trusts,

exhibit their bill in any court of equity, against such person
presenting, and such person as they have reason to believe to be
the cestui que trust of the advowson, or any other person whom
they have cause to suspect may be able to make any other or

further discovery of such secret trust and practices, to which bill

the defendants, being duly served with process of the court,

shall forthwith directly answer; and if they shall refuse or

neglect to answer, in such time as shall be appointed by the

court, the bill shall be taken pro confesso, and be allowed as

evidence against such person so neglecting and refusing, and
his trustees, and his or their clerk

;
provided that every person

having fully answered such bill, and not knowing of any such
trust, shall be entitled to his costs to be taxed according to the

course of the court.

Sect. 5. And the court where any quare impedit shall be
depending, at the instance of the said chancellor and scholars,

or their clerk, being plaintiffs or defendants in such suit, by
motion in open court, may make a rule or order requiring satis-

faction upon the oath of such patron and his clerk, who in the
said suit shall contest the right of the university to present, by
examination of them in open court, or by commission under the

seal of such court for the examination of them, or by affidavit

as the said court shall find most proper, in order to the discovery

of any secret trusts, frauds or practices relating to the said pre-

x2
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sentation ; and if it appear to the court, upon the examination

of such patron or clerk, that the said patron is but a trustee,

then they shall discover who the person is and where he lives,

and upon their refusal to make such discovery, or to give satis-

faction as aforesaid, they shall be punished as guilty of a

contempt of the court ; and if the said patron or his clerk shall

discover the person for whom the said patron is a trustee, then
the court, on a motion made in open court, shall make a rule or

order, that the person for whom the patron is a trustee, shall, in

the said court, or before commissioners to be appointed for that

purpose under the seal of the said court, make and subscribe the

declaration against transubstantiation of the 25 Car. 2, c. 2, and
likewise, on pain of incurring a contempt of the said court, shall

give such further satisfaction upon oath relating to the said trust

as the court shall think fit ; and such person so required to make
and subscribe the said declaration, and refusing or neglecting so

to do, shall be esteemed as a popish recusant convict in respect

of such presentation.

Sect. 6. And the answer of such patron and the person for

whom, he is intrusted, and his and their clerk or any of them,
and their examinations and affidavits taken as aforesaid by order

of any court where such quare impedit shall be depending, or by
any archbishop, bishop or other ordinary, or the commissioners
as aforesaid, which examinations shall therefore be reduced into

writing and signed by the party examined, shall be allowed as

evidence again8t such patron so presenting and his clerk.

Sect. 7. Provided, that no such bill, nor any discovery to be
made by any answer thereunto, or to any such examination as

aforesaid, shall be made use of to subject any person making
such discovery or not answering such bill, to any penalty or for-

feiture, other than the loss of the preseiitation then in question.

Sect. 8. And in case of any such bill of discovery exhibited

by the chancellor and scholars or their presentee, no lapse shall

incur, nor plenarty be a bar against them, in respect of the
benefice or ecclesiastical living touching which such bill shall be
exhibited, till after three months from the time that the answer
to such bill shall be put in, or the same be taken pro confrsso, or

the prosecution thereof deserted, provided that such bill be
exhibited before any lapse incurred.

Sect. 9. And the chancellor and scholars may sue a writ of

quare impedit by the name of chancellor and scholars, or by their

proper names of incorporation at their election.

Sect. 10. And in case of any such trust confessed or discovered
by any answer to such bill or such examination as aforesaid, the
court may enforce the producing of the deeds relating to the said

trusts, by such methods as they shall find proper.
11 Geo. 2, And by 11 Greo. 2, c. 17, s. 5, it is further enacted, in
c

'
17

- substance,

That every grant to be made of any advowson or right
of presentation, collation, nomination or donation of and to
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any benefice, prebend or ecclesiastical living, school, hospital

or donative and every grant of any avoidance thereof, by any
papist or person making profession of the popish religion, whether
such trust be declared by writing or not, shall be null and void,

unless such grant be made bond fide and for a full and valuable

consideration to and for a protestant purchaser, and merely and
only for the benefit of a protestant ; and every such grantee or

person claiming under any such grant shall be deemed to be a

trustee for a papist or person professing the popish religion

within the aforesaid act of 13 Anne, c. 13 ; and all such grantees,

and persons claiming under such grants, and their presentees,

shall be compelled to make such discovery relating to such grants

and presentations made thereupon, and by such methods, as by the

said act are directed. And every devise to be made by any papist

or person professing the popish religion, of any such advowson or

right of presentation, collation, nomination or donation or any
such avoidance, with intent to secure the benefit thereof to the

heirs or family of such papist or person professing the popish

religion, shall be null and void ; and all such devisees, and per-

sons claiming under such devises, and their presentees, shall in

like manner be compelled to discover, whether to the best of their

knowledge and belief, such devises were not made to the said

intent.

But where a papist is seised of an advowson as tenant in com- Where a

mon with another person who is not disqualified to present, the j^^.
1

^
right of presentation is in such person alone ; for the right of

Common with,

presentation is given to the universities by the foregoing statutes, a qualified

only where one patron, or all who have the right of patronage, Patron -

is or are disabled by professing the Eoman Catholic religion, and
not in the case where one papist patron is disabled and another

patron is not (#).

In Boi/er v. Bishop of Norwich the patron had the right of Boyer v. The

nomination only, and that out of a certain limited class, to s *sh°P °f

Emmanuel College, Cambridge ; and the college then presented.

It was holden that this right of nomination was within the

above-mentioned statutes, and that the patron being a Eoman
Catholic was disabled under their provisions (y).

(as) Edwards v. Bishop of Exeter, (y) 1892, P. p. 41; on appeal,
5 Bing. N. C. p. 652. 1892, A. 0. p. 417.
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Sect. 4.

—

Circumstances attending Presentations.

We have now to consider :

—

1. "Who may be presented.

2. Within what time.

3. How a presentation may be made.
4. What is the form of it.

5. Whether and how it may be revoked.
Whether an It seems that an alien, who is a priest, may be presented to
al

ii
n
eSed

be a church (s).

The supposed reason was, that they being spiritual persons,

would not adhere to our enemies in time of war ; but the

contrary was found by practice (a). By 13 Eic. 2, st. 2, and
1 Hen. 5, c. 7, Frenchmen were disabled to have benefices in

England. And the words of Lord Coke (b) are, " Upon con-

sideration had of the statutes of 3 Eic. 2, 7 Hen. 4, 1 Hen. 5,

Eot. Par. 6 Hen, 4, nu. 48, and 4 Hen. 6, nu. 29. If an alien or

stranger born be presented to a benefice, the bishop ought not

to admit him : but may lawfully refuse him, which we have
added, for that the abridgments or late impressions may deceive

you."
In Dr. Seaton

y

s case (8 Jac. 1), who was born in Scotland

before the union of the two realms, it was adjudged that he
was capable to be presented to a benefice in England ; and
so it was said it would have been, if he had been born in

Flanders, Spain, or within any other kingdom, friend and in

league with the kingdom of England ; as the Bishop of Spalato,

who was preferred to the deanery of WiDdsor, and enjoyed the

same. And it was said, that such incumbent might maintain
any action, real, personal, or mixed, for anything concerning

the glebe or the possessions of the church, as priors aliens might
have done ; for although he be an alien born out of the king's

dominions, yet he brings his action, not in his own right, but in

the right of his church ; not in his natural, but in his politic

capacity ; and therefore the action will lie (c)

.

The following It seems that a deacon, or even a layman, may be presented

;

may be ku£ ne must be made a priest before he can be instituted. For

—^layman by the statute of the 14 Car. 2, c. 4, none but priests only,

or a deacon, ordained according to the form and manner by the Book of

Common Prayer prescribed, are capable to be admitted to any
parsonage, vicarage, benefice, or other ecclesiastical promotion
or dignity whatsoever. Till a very recent statute there was
only one exception, namely, the king's professor of law within

the "University of Oxford, who might hold the prebend of

(z) 2 Roll. Abr. p. 348 ; 17 Yin. lb) 4 Inst. p. 338.

Abr. p. 330. (c) Hughes, c. 8, p. 58; 17 Vin.
(a) Wats. c. 20, p. 214. Abr. 331, pi. 4, 5.
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Shipton, in the cathedral church of Salisbury, although he was
but a layman (d).

Before the 14 Car. 2, c. 4, if a layman were presented,

instituted, and inducted, he was parson de facto (e). For it

was not like the presentment, &c. of a woman, which was a

nullity, as her incapacity was apparent. But he might be

deprived (/). But acts done by him, while parson, were

binding, as marriages, leases, &c. (g).

For a presentee to have another benefice, although it be above —A pluralist,

the value of 8/. a year in the king's books, is no cause of refusal,

for that is at his own peril, and the former benefice only becomes

void in such case (h). According to the old law, by induction

to a second benefice, the first is ipso facto voided (i) : but now,

by sect. 11 of 1 & 2 Vict. c. 106, the avoidance of the first

benefice takes place upon institution to the second (k)

.

No person may present himself ; and this is according to the Whether a

rule of the canon law (/). But the books of common law say, p^se

™
t

ay

that though a patron cannot present himself in form, yet he may himself,

offer himself to the ordinary, and pray to be admitted, and that

such admission may be good. Indeed it has now been decided

that the ordinary must admit him (m) . And the same books do

also agree, that where the right of presenting is vested in more
persons than one (as in the case of joint tenants or joint

executors), a presentation of one of them made by the rest is

good (n). So if two executors present a third (o).

By a decretal epistle of Pope Alexander the Third, it is Whether the

enjoined, that, "if any sons of presbyters do hold churches, in immediately
which their fathers did serve as parsons or vicars, without any after his

other intervening
;
they shall be removed, whether they were father,

born in the priesthood or not" (p).

This epistle was addressed to the Archbishop of Canterbury,

and it is remarkable that most of the epistles on this subject are

(d) Vide supra, p. 140.

(e) Colt v. Bp. of Coventry, Hob.
p. 149.

(/) Sutton's case, Cro. Car. p. 65.

(g) Costard v. Winder, Cro. Eliz.

p. 775.

(h) God. p. 271 ; Wats. c. 20,

p. 216.

(?') See Armiger v. Holland, Cro.
Eliz. p. 601.

{k) Vide infra, Part IV., Chap.
III., sect. 6.

(I) X. iii. 38, 26 ; 13 Hen. 8, p. 14

;

and 14 Hen. 8, p. 2, in Heckar's case,

Bro. Abr. Corporations, pi. 34, where
it is said that for this reason a dean
and chapter cannot present the dean.
Vide supra, p. 142.

(m) Walsh v. Bp. of Lincoln, L.

E. 10 C. P. p. 518. See Lowe v.

Bp. of Chester, 10 Q. B. D. p. 407

;

et vide supra, pp. 258, 271.

(n) Gibs. p. 794; Sir Godfrey
Foljambe's case, Mo. p. 5 ; Bro. Abr.
Pres. al. Eg. pi. 45. The case

put in Brooke contemplates that

one of the joint-tenants was a
priest, and declares that he may be
rightly presented by the other joint-

tenants.

(o) Harris v. Austin, 3 Bulst.

p. 43; Potter v. Chapman, Amb.
p. 101. This case seems to show
that in Lord Hardwicke's opinion

trustees cannot appoint one of

themselves unless specially desig-

nated in the will.

(jp) X. i. 17, 11.
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addressed to English bishops, although the rule is not observed

here.

Whether they were born in the Priesthood or not.']—All the

children of clergymen before the Reformation were not ille-

gitimate ; for a priest might have had children before he entered

into any orders, or whilst he was in the inferior orders, as

ostiary, acolyth or exorcist. For albeit the sub-deacon was
charged to relinquish his wife, yet those in inferior orders

might retain them. And it is said, that even priests were
generally married to the women they kept in those days ; and
though they kept it secret, for fear of deprivation, sometimes
till their death, yet they often took care that sufficient evidence

of their being married might appear after their death, when
they were out of the reach of the canon law (q) .

" Although the holy fathers did so abhor the possessing of

ecclesiastical benefices by hereditary right that they forbad

the succession even of legitimate children into their fathers'

churches
;
yet some, although illegitimate, do presume to invade

such churches without any mediate successor—we do ordain,

that the prelates shall not presume immediately to institute or

admit any such into the benefices which their fathers had, in

whole or in part, and if any such have obtained the like

benefices they shall be deprived (r)

.

" Without any mediate Successor.]—For one intervening dis-

joints and breaks the succession " (s).

In whole or in part.]—As to a portion or pension (t). By a
constitution of Archbishop Peccham, " Seeing it is prohibited

by law, that without a dispensation apostolical the sons of

rectors or presbyters shall not succeed to the churches in which
their fathers did serve immediately or next before, and such
benefices are void if the contrary hereunto shall be done ; we do
command, that the prelates shall make strict inquiry into such
vacant churches, and take order therein as the law requires

;

taking diligent heed that for the future they admit not any
such persons to the like benefices by any title whatsoever, that

a way be not surreptitiously opened contrary to right to the
succession of Christ's inheritance " (u).

Without a Dispensation apostolical]—By virtue of which
statute, in little more than fifty years from the time of the

Restoration of King Charles II., there issued out of the faculty

office [of the Archbishop of Canterbury] no less than three

hundred dispensations of this kind for the son to succeed the
father (x).

But in the case of Stoke v. Syhes (2 Car. 2) it was held by
Doderidge and Jones, JJ., that this canon was not received

here (y).

(q) Johns, p. 109.

(r) Otho Athon. pp. 46—48.
h) Ibid. p. 47.

(t) Ibid, note (z).

u) Lind. p. 45.

x) Gibs. p. 796.

y) Latch, pp. 191, 253; 1 Stil-

lingfleet, Eccl. Cas. p. 358.
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And Mr. Johnson observes, that there is no instance since the

Reformation of any clerk deprived for succeeding his father

without a dispensation. And indeed the great occasion of

those canons against the son's succeeding the father is now
removed, which was to discourage the marriage of priests, as

one may see by the aforesaid constitutions (2).

The patron has six months before the lapse incurs, yet it Within what

concerns him not to delay presenting till the six months be time -

almost expired (a) . But the presentation to a benefice may be

at any time within the six months, and the ordinary cannot

take time to consider, and by that means a lapse incur, unless

it be for just cause of refusal. And the patron may even

present after the six months at any time before the ordinary

collates (b).

But if a bishop does collate his clerk either before he gives Effect of

notice of an avoidance where notice is to be given, or at any
^j t̂]

ful

time within the six months limited to the patron to fill his
co lon *

church, the patron may at any time after present his clerk ; for

although wrongful collation makes such a plenarty as shall bar

the lapse to the metropolitan and king, yet it is no bar to the

true patron ; and if the bishop does admit the patron's clerk,

the other is out ipso facto ; and if the bishop will not admit
him, the patron may as well then as at any time before have
his remedy at law against the bishop. And therefore if the

ordinary collates within the patron's six months, and then the

six months pass, no presentation being made by the patron,

the ordinary, if he will have the benefit of a lapse, must collate

anew, for the first collation, being by wrong, cannot by time

become rightful, and therefore does not put the patron to his

quare impedit, for that it was but as a provision for the time,

and there ought to be a new act before it shall be a good
collation (c)

.

If a church or benefice be of the patronage of the king, or he
has a right of presenting thereto, he can never lose his turn to

the ordinary, by his neglect of preferring his clerk thereto.

And in case the king does not present, all that the ordinary can
do is to sequester the profits of the church, and appoint a clerk

to serve the cure (d).

The question of lapse will be found fully discussed in a later

section of this chapter (/).
The six months on a quare impedit are understood to be six

calendar months (g) .

The following rules are laid down in Comyns' Digest, tit. Comyns'
Esglise (H. 9), and supported by cited authorities. Digest.

fa) Johns, p. 109. (d) Ibid. p. 109; 2 Inst. p. 273;
(«) Yide infra, sect. 9. 14 Hen. 7, 21 ; Bro. Abr. tit. Quare
(b) Wilson v. Dennison, Amb. Impedit, pi. 90.

p. 81. (/) Vide infra, sect, 9.

(c) Wats. c. 12, p. 112. (g) 2 Inst. p. 360; Tulht v. Lin-
field, 3 Burr. 1455.
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Every common person ought to present within six months after

the church becomes void by the death of the incumbent, other-

wise the presentation lapses to the bishop, though the patron
presents and his clerk is refused for inability. So if a church
becomes void by statute, as by acceptance of a plurality, for the

patron ought to take notice at his peril ; or by certificate of the

bishop for non-payment of tenths according to the statute. So
if a church becomes void by cession. But if an avoidance be by
resignation or deprivation, the six months do not commence
till notice cf the avoidance be given by the ordinary to the

patron, even though the patron was a party in the suit, and
it must be given by the ordinary and no other person. Though
the bishop dies, lapse does not occur to his successor without
notice, though the temporalities are in the king's hands.

Whether it It is said generally in all the books that presentation may be

vrord

beby mSi^e either by word or by writing. If it be by word, the

patron must declare in the presence of the ordinary ; if by
writing, it is no deed, but is in the nature of a letter missive to

the bishop (7).

But where a corporation aggregate of many presents it must
be under their common seal (k).

And since the statute of frauds at least (/), it is necessary that

all presentations shall be in writing (m).

And by the stamp acts it was implied, that they shall be in

writing, and not otherwise.

All stamp duty, however, on presentations has now been
abolished.

Form of the A presentation may be in this form :

—

presentation. j*0 jfe mos f reverend father in God, R. by Divine Providence

Lord Archbishop of Canterbury, primate of all England and metro-

politan : (if it be to the Archbishop of York, the word "all"
must be omitted ; if to any other bishop, then thus :—

)

To the right reverendfather in God, R. Lord Bishop of or

in his absence to his vicar-general in spirituals, or to any other

person having or who shall have sufficient authority in this behalf,

L, Sir W. P., baronet, true and undoubted patron of the rectory of
the parish church of [or, of the vicarage of ] in the

county of , and in your diocese of , now vacant by the

death [or resignation, or otherwise as the case shall be] of A. B.,

the last incumbent there, do present unto you C. D. clerk, master of

arts, humbly requesting that you will be pleased to admit the said

C. D. to the said church, and to institute and to cause him to be

inducted into the same, with all its rights, members, and appurten-

ances, and to do and execute all other things in this behalfwhich shall

belong to your episcopal office. Ln witness whereof, L have hereunto

set my hand and seal, the day of in the year .

(?) 1 Inst. p. 120 ; 2 Roll. Abr. (7) 29 Car. 2, c. 3.

p. 353. \m) 3 Cruise's Dig., Chap, ii., § 1,

(h) Gibs. p. 794. p. 11.
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Which being made in this form, if the bishop be inhibited

or the see voided before institution is had from the immediate
bishop, yet the presentation is good to the metropolitan or other

guardian of the spiritualities (n).

If a corporation in presenting mistakes the name of their

foundation, the presentation is void ; therefore when a provost

did present by the name of the provost of the Queen in Oxon,
whereas it should have been aulce sdholarium regince de Oxon,

according to the foundation, it was adjudged, that by reason

of the omission of the word scholarium, several presentations

did not make an usurpation, because the presentations were
void (o) .

Presentation, though duly made in all respects, may be Whether

revoked or varied. As to the power of revocation, the general presentations

doctrine of the books seems to be, that none but the king can j^ked •

revoke, which he may do at any time before induction ; as

he may also present a second clerk, and such presentation shall

be a good repeal of the first, especially if care is taken to free it

of all suspicion of being obtained by fraud in deceit of the

king, by making express mention of the first presentation. In
like manner, if the king dies before the induction of his clerk,

this is said to be a revocation in law. And the general conse-

quence of a right to revoke in any case is an obligation upon
the bishop not to admit against such revocation upon pain of

being a disturber (/;).

But it does not seem to be clearly settled that a common
person also may not revoke a presentation before admission and
institution thereupon. And in the case of Stoke v. Sykes (3

Car. 2) Doderidge said that the civilians affirm that a lay

patron cannot revoke his presentation, but he may cumulando
mriare, and so the ordinary shall have election to institute

which of them he will, but that a spiritual person cannot vary
at all ; but he said that by the common law without question,

a patron may revoke his presentation (q), and that it was the
opinion of an erudite civil lawyer that the canon did not hold in

this church.

And what is said in the books that the king only can revoke,

seems to intend after institution, the church not being full

against the king until the induction ; but after institution it

is certain a common person cannot revoke, it being then too
late, the church being full with respect to him by the institu-

tion.

Late cases leave no doubt that a lay patron may revoke his

presentation, and it should seem that such revocation cannot be

(n) "Wats. c. 15, p. 150.

(o) Dr. Aijry v. Sir Richard Love-
lace, 1 Bulst. p. 91. See Wats,
c. 20, p. 222.

(i>) Gibs. p. 795 ; Wats. c. 20,

p. 223; 2 Koll. Abr. p. 183, 1. 40; 3
Dyer, p. 327.

(q) Latch, pp. 191, 253. See
Anon., Keilwey, p. 154.
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void for simony (r) ; and Mirehouse is of opinion that it is now
settled that, as no interest is vested before institution, a lay-

patron may revoke (s).

or varied. As to the power of varying, it is agreed on all hands that this

may be done by a common person ; that is, after one clerk has

been presented, he may (before admission given) present another

;

but with this difference from a revocation, that where a patron

does thus vary cumulando the ordinary may choose and admit
which of the clerks he pleases (t).

But this power of varying belongs to laymen only, and not

to ecclesiastical persons of any kind ; because they are supposed

in law to be competent judges of the sufficiency of the person,

and do therefore proceed by judgment and election ; and who-
ever elects an unfit person is ipso jure deprived of the power of

electing (u).

This distinction between laymen and ecclesiastical persons is

to be found in the Decretal of Gregory, iii. 38, 24, and in Lind-
wood, p. 215. If a layman present two, judicio episcopi relin-

quendum est ; if a college or ecclesiastical person present two,

Qui prior est tempore jure potior esse videtur.

Comyns' The following dicta are to be found in Comyns' Digest,
Digest. supported by cited authorities, tit. Esglise (H. 10). The

king may revoke any time before induction, though a letter

be sent to the archdeacon to induct, and on the second presen-

tation the former is void without notice to the ordinary. A
patroness, though a spiritual person, as an abbess, might vary
her presentation, for she is not more apprised than a lay patron

of the sufficiency of her clerk. If the king make a second pre-

sentation without mention or revocation of the former, it is

void ; that is to say, if it be after institution to the former. So
too, if the second presentation be obtained by deceit or covin to

the king, it is void.

—

—

Sect. 5.

—

Examination by the Ordinary.

The next division of the present subject relates to one of

the most important features in the government of the church,
namely, the duty and right of the ordinary to examine the
presentee, and, if he be found unfit, to refuse him institution.

Original right It is very well known, as observed by the learned Stillingfleet,
of examina- that in the settlement of this church of England, the bishops of

bishop.

the
the several dioceses had them under their own immediate care

;

and that they had the clergy living in a community with them,

(r) Rogers v. Holled, 2 Black. W. (t) Gibs. p. 795 ; "Wats. c. 20,

p. 1039. p. 225.

(s) Mirehouse on Advowsons, (u) Ibid. See AU.-Gen. v. Wy-
p. 157. cliffe, 1 Ves. p. 79.
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whom they sent abroad to several parts of their dioceses, as

they saw occasion to employ them ; but that by degrees they

found a necessity of fixing presbyters within such a compass to

attend upon the service of God amongst the 'inhabitants ; that

these precincts, which are since called parishes, were at first

much larger ; that when lords of manors were inclined to build

churches for their own conveniences, they found it necessary to

make some endowments to oblige those who officiated in their

churches to a diligent attendance ; that upon this, the several

bishops were very well content to let those patrons have the

nomination of persons to those churches, provided they were
satisfied of the fitness of those persons, and that it were not
deferred beyond a limited time. So that the right of patronage

is really but a limited trust ; and the bishops are still in law the

judges of the fitness of the persons to be employed in the several

parts of their dioceses. But the patrons never had the absolute

disposal of their benefices upon their own terms ; but if they
did not present fit persons within the limited time, the care of

the places did return to the bishop, who was then bound to

provide for them (x).

And by the statute of Articuli Cirri, 9 Edw. 2, st. 1, c. 13, 9 Edw. 2,

it is enacted as follows: "Also it is desired that spiritual per- st - h c - 13 -

sons, whom our lord the king doth present unto benefices of

the church (if the bishop will not admit them, either for lack

of learning, or for other cause reasonable) may not be under
the examination of lay persons in the cases aforesaid, as it is

now attempted, contrary to the decrees canonical ; but that

they may sue unto a spiritual judge for remedy, as right shall

require." The answer : "Of the ability of a parson presented

unto a benefice of the church, the examination belongeth to a
spiritual judge ; so it hath been used heretofore and shall be
hereafter."

Of the Ability gf a Parson presented.']—De idoneitate personce :

So that it is required by law that the person presented be idonea

persona ; for so be the words of the king's writ
;
prcesentare

idoneam personam. And this idoneitas consists in divers excep-

tions against persons presented: 1. Concerning the person, as

if he be under age, or a layman. 2. Concerning his conversa-

tion, as if he be criminous. 3. Concerning his inability to

discharge his pastoral duty, as if he be unlearned, and not able

to feed his flock with spiritual food (//)

.

And the examination of the ability and sufficiency of the
person presented belongs to the bishop, who is the ecclesias-

tical judge ; and in this examination he is a judge, and not a
minister, and may and ought to refuse the person presented,
if he be not idonea persona (s).

(a>) 1 Stillingfleet, Eccl. Cas.—A (y) 2 Inst. p. 631.
discourse concerning bonds of resig- (z) Ibid. See Willis v. Bp. of
nation—p. 32. SeeSeldenonTith.es, Oxford, 2 P. D. p. 192.
c. 12, § 2, p. 375.
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The Examination bclongeth to a Spiritual Judge.']—Lord Coke
says that in some cases, notwithstanding this statute, idoneitas

persona? shall be tried by the country, or else there should be a
failure of justice, which the law will not suffer; as if the in-

ability or insufficiency be alleged in a man that is dead, this

case is out of the statute ; for in such case the bishop cannot
examine him ; and consequently, though the matter be spiritual,

yet shall it be tried by a jury ; and the court, being assisted by
learned men in that profession, may instruct the jury as well of

the ecclesiastical law in that case, as they usually do of the

common law (a) . It is to be observed that Lord Coke speaks

of some cases ; what these cases are will be seen by reference

to the subsequent cases of Rex v. Archbishop of Canterbury and
Bishop of London (b), and The Bishop of Exeter v. Marshall (c).

Time for And so if hath been used heretofore.]—So as this act is a decla-
examination. ration of the common law and custom of the realm (d).

By a constitution of Archbishop Langton :
" We do enjoin

that if any one be canonically presented to a church and there

be no opposition, the bishop shall not delay to admit him longer

than two months, provided he be sufficient " (e).

Canon 95. But by Can. 95 of 1603, " Albeit by former constitutions of

the church of England, every bishop hath had two months space

to inquire and inform himself of the sufficiency and qualities of

every minister, after he hath been presented unto him to be
instituted into any benefice

;
yet for the avoiding of some incon-

veniences, we do now abridge and reduce the said two months
unto eight and twenty days only. In respect of which abridg-

ment we do ordain and appoint that no double quarrel shall

hereafter be granted out of any of the archbishop's courts, at the

suit of any minister whomsoever, except he shall first take his

personal oath, that the said eight and twenty days at the least

are expired, after he first tendered his presentation to the bishop,

and that he refused to grant him institution thereupon ; or shall

enter bonds with sufficient sureties to prove the same to be true

;

under pain of suspension of the grantor thereof from the execu-

tion of his office for half a year toties quoties, to be denounced by
the said archbishop, and nullity of the double quarrel aforesaid

so unduly procured, to all intents and purposes whatsoever.

Always provided, that within the said eight and twenty days,

the bishop shall not institute any other to the prejudice of the

said party before presented, sub poena nullitatis.^

Every Bishop hatIt had.]—The canon mentions bishops only,

because institution belongs to them of common right ; but it

must also be understood to extend to others (if there be any such

now left in existence), who have this right by privilege or

(a) 2 Inst. p. 632.

h) 15 East, p. 117.

(c) L. R. 3 H. L. p. 17.

(d) 2 Inst. p. 632.

(e) Lind. pp. 138, 215.
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custom, as deans, deans and chapters, and others who have

peculiar jurisdictions (/).
To inquire and inform himself.']—In answer to an objection

made that the bishop ought to receive the clerk of him that

comes first, otherwise he is a disturber, Hobart says the law is

contrary ; for as he may take competent time to examine the

sufficiency and fitness of a clerk, so he may give convenient time

to persons interested, to take knowledge of the avoidance (even

in case of death, and where notice is to be taken and not given)

to present their clerks to it. Agreeable to what is held elsewhere,

that it was a good plea for the ordinary, and no refusal of the

clerk, that the ordinary having other business commanded the

clerk to come to him afterwards to be examined ; and that the

clerk not returning and the six months passing, the ordinary

was well entitled to the lapse (g).

By Can. 39 of 1603, u No bishop shall institute any to a Canon 39.

benefice who hath been ordained by any other bishop, except he Manner of

first show unto him his letters of orders, and bring him a suffi- examination,

cient testimony of his former good life and behaviour, if the

bishop shall require it
;
and, lastly, shall appear, upon due exami-

nation to be worthy of his ministry."

Except he first show unto him //is Letters of Orders']—And by
14 Car. 2, c. 4, s. 10, no person shall be capable to be admitted
to any parsonage, vicarage, benefice, or other ecclesiastical pro-

motion or dignity whatsoever before such time as he shall be
ordained priest.

And bring a sufficient Testimony of his former good Life and
Behaviour.]—By the ancient laws of the church, and particularly

of the church of England, the four things in which the bishop

was to have full satisfaction in order to institution, were age,

learning, behaviour, and orders. And there is scarce any one
thing which the ancient canons of the church more peremptorily
forbid than the admitting clergymen of one diocese to exercise

their functions in another without first exhibiting the letters

testimonial and commendatory of the bishop by w7hom they were
ordained. And the constitutions of the archbishops Eeynolds
and Arundel show that the same was the known law of the

English Church, to wit, that none should be permitted to officiate

(not so much as a chaplain or curate) in any diocese in which he
was not born or ordained, unless he bring with him his letters

of orders and letters commendatory of his diocesan (//)

.

Notwithstanding wiiich, in the case of Palmes v. the Bishop of Palmes v.

Peterborough (33 Eliz.) on a quarc unpcdit brought against the B
^

sl

t

10

^ °f
;

bishop, the bishop pleaded that he demanded of the presentee of
e e) 010ug

'

the plaintiff to see his letters of orders, and he would not show
them ; and also he demanded of him letters missive or testimonial,

(/) Gibs. p. 804. See Wrighton p. 46 ; Elvis v. Abp. of York, Hob.
V. Browne, 3 Lev. p. 212. p. 317.

{(/) Gibs. p. 804; Anon., 3 Leon. (h) Gibs. p. 806; Liiid. p. 139.
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testifying his ability : and because he had not his letters of

orders nor letters missive, nor made proof of them otherwise to

the bishop, he desired leave of the bishop to bring them ; and
he gave him a week, and he went away and came not again, and
that the six months passed, and he collated by lapse. And upon
demurrer it was adjudged for the plaintiff, for that these were
not causes to stay the admittance, and the clerk is not bound to

show7 his letters of orders or missive to the bishop, but the bishop

must try him upon examination for one and other (i). And,
per Anderson, the bishop may examine him upon oath, if he
hath orders or not.

Which most of the books take notice of as a pretty hard case,

and in which perhaps the bishop's taking advantage of the lapse

might be some part of the consideration. And these words of

the canon (which was made not many years after) seem to have
some reference or retrospect to that determination.

But it is to be observed, first, as to the letters of orders, that

it was only adjudged not to be necessary to produce the very

letters of orders ; for they might be lost, and proof thereof might
otherwise be very well made from the registry of the bishop who
ordained the clerk ; or else it wrould follow that every clergyman
whose letters of orders are lost or consumed by fire or other

accident, would be incapable to be admitted to a benefice. And
as to the letters testimonial, the bishop charged that he did not

bring such letters testifying his ability, which the court seems
to have understood of his ability as to learning, of which without

doubt the bishop must judge upon examination ; but the bishop

ought to have set forth that he did not produce letters missive

or testimonial of his good life and behaviour.
Bishop of Iu the case of The Bishop of Exeter v. Marshall, the House of

Mar^haii
Lords ruled as follows : That the right of a patron to present to

a benefice is a legal right, subject in its exercise to the bishop's

right to examine into the fitness of the presentee, and to reject

him for sufficient ground.

That a clerk who has held preferment in one bishopric is not,

on being presented to a living in another bishopric, bound, as

a condition precedent to his examination on the question of

fitness, to produce letters testimonial and commendatory from
his former bishop.

That in quare impedit, upon a rejection of the patron's pre-

sentee, the bishop must state not only that the presentee is not

a fit person, but also in what respect he is not fit, and state it in

such a manner as will enable the patron to take issue on the

objection, and a proper tribunal to judge of its soundness.

That an allegation in the plea that the bishop had good
reason to believe that the presentee had been guilty of an attempt

to commit simony is not sufficient : and it would seem that a

plea alleging presentation by the bishop as on a lapse must

(i) Cro. Eliz. p. 241 ; S. C, 1 Leon. p. 230.
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allege notice to the patron of the circumstances under which the

bishop would so claim to present (//).

And lastly shall appear, upon due Examination, to he worthy of

his Ministry.
~\
—As to the matter of learning, it has been parti-

cularly allowed, not only by the Courts of the King's Bench
and Common Pleas, but also by the High Court of Parliament,

that the ordinary is not accountable to any temporal court (/)

for the measures he takes, or the rules by which he proceeds, in

examining and judging (only he must examine in convenient

time, and refuse in convenient time) ; and that the clerk's

having been ordained (and so presumed to be of good abilities),

does not take away or diminish the right which the statute above

recited does give to the bishop to whom the presentation is made,
to examine and judge (m). Bishop Stillingfleet says

—

" By the ecclesiastical law, the bishop is judge of the fitness Bishop

of any clerk presented to a benefice. This is confessed by the ^J^^^
t
'
s

Lord Coke But this is plain to have been the ancient the ordinary's

ecclesiastical law of this realm, by the Articuli Cleri in Edw. II. 's power of ex-

reign. By the provincial constitutions at Oxford in the time of ^J^f ^
nd

Henry EL, the bishop is required to admit the clerk who is pre- presentee,

sented without opposition, within two months, ' dam tamen

idoneus sit,
9

if he thinks him fit. So much time is allowed
'propter examinationcm' saith Lyndwood, even when there is no
dispute about right of patronage. The main thing he is to

be examined upon is, his ability to discharge his pastoral duty,

as Coke calls it, or as Lyndwood saith, whether he be ' commen-
dandus scientid et morions.

1 As to the former, the bishop may
judge himself, but as to the latter, he must take the testi-

monials of others ; and I heartily wish the clergy would be more
careful in giving them, by looking on it as a matter of. con-

science and not merely of civility ; for otherwise it will be
impossible to avoid the pestering the church with scandalous and.

ignorant wretches. If the bishop refuses to admit within the

time (which by the modern canons is limited to twenty-eight

days after the presentation delivered (n) ), he is liable to a

duplex querela in the ecclesiastical courts, and a quare impedit at

common law ; and then he must certify the reasons of his

refusal (o). In Specofs ease it is said that in 15 Hen. 7, 7, 8,

All the judges agreed that the bishop is judge in the examina-
tion, and therefore the law giveth faith and credit to his judg-
ment. But because great inconveniences might otherwise

happen, the general allegation is not sufficient, but he must
certify specially and directly; and the general rule is, and it was
so resolved by the judges, that all such as are sufficient causes of

(k) Bp. of Exeter v. Marshall, L.
E. 3 H. L. p. 17.

(1) But it seems that his decision
may be examined in the Court of

Appeal of the Province. Willis

v. Bp. of Oxford, 2 P. D. p. 192.

P. VOL. I.

(m) Gibs. p. 807 ; Hele v. Bp. of
Exeter, Show. p. 88 ; 4 Mod. p. 134

;

3 Lev. p. 313.

in) Can. 95.

(o) 5 Co. p. 57.

Y
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Rex v. The
Archbishop of
Canterbury
and Bishop of
London.

deprivation of an incumbent are sufficient causes to refuse a

presentee (p>). But by the canon law more are allowed. In the

constitutions of Othobon the bishop is required to inquire par-

ticularly into the life and conversation of him that is presented
;

and afterwards that if a bishop admits another who is guilty of

the same fault for which he rejected the former, his institution is

declared null and void (q) . By the canon law, if a bishop mali-

ciously refuses to admit a fit person, he is bound to provide

another benefice for him ; but our ecclesiastical law, much better

puts him upon the proof of the cause of his refusal. But if the

bishop does not examine him, the canonists say that it is a

proof sufficient that he did it malitiose. If a bishop once rejects

a man for insufficiency, he cannot afterwards accept or admit of

him, as was adjudged in the Bishop of Hereford's case (r). If a

man brings a presentation to a benefice, the bishop is not barely

to examine him as to life and abilities, but he must be satisfied

that he is in orders. How can he be satisfied unless the other

produces them ? How can he produce them, when it may be

they are lost ? The canon is express that no bishop shall insti-

tute any to a benefice who hath been ordained by any other

bishop (s)— (for if he ordained himself, he cannot after reject

him, because the law supposes him to have examined and
approved him)—except he first show unto him his letters of

orders, and bring him a sufficient testimony of his former good
life and behaviour, if the bishop shall require it ; and lastly

shall appear upon due examination to be worthy of the

ministry." He then comments upon Palmes v. The Bishop of
Peterborough (t), which he calls by mistake "Palmer and the

Bishop of Exeter's case." And says :
" But if a proof were

it seems tonecessary, and the clerk did not come to make proof,

me to be a very hard judgment " (u).

The case of Bpecot (#), here referred to by Bishop Stillingfleet,

was commented upon in Rex v. The Archbishop of Canterbury

and Bishop of London {if). In this celebrated cause the Court of

King's Bench refused an application for a mandamus to compel
the Bishop of London to admit the Eev. E. Povah to an
endowed lectureship, requiring him " to license and approve

under 14 Car. 2, c. 4." The bishop made affidavit that he
" conscientiously disapproved." Lord Ellenborough delivered

a luminous judgment, based indeed in this instance upon the

express words of the statute, but containing a masterly exposi-

tion of the general authority of the bishop to refuse as conse-

( p) See now Heywood v. Bp. of
Manchester, 12 Q. B. D. p. 404.

(q) Multa impedhmt promoven-
dum quae non dejiciunt. Gloss in

c. 15, de vit. et honest. Cleric. C.

Christian;©, f. 63 ; De jure patron,

c. Pastoralis Officii. Gloss in Can.

et malitiose. The references in this

note are those given in the passage
quoted in the text from Stilling! loot,

Eccl. Cas. pp. 70—75.

(r) Cro. Eliz. p. 27.

(«) Can. 39.

{t) Cro. Eliz. p. 341; 1 Leon,
p. 230.

(u) 1 Stillingfleet, Eccl. Cas.

pp. 70—75.

(x) 5 Co. p. 57.

\y) 15 East, p. 117.
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quent on his power to examine a presentee to any ecclesiastical

office. In the course of this judgment Lord Ellenborough
observed as follows :

" In Sprcofs case it is decided that it is not

allowable to plead generally that the clerk presented is an in-

veterate schismatic. That case was much discussed, and there

was great debate among the judges whether a plea pleaded in

this generality were good or not. I think the judges were
equally divided in the Common Pleas

;
upon which the opinion of

the other judges was taken, when the greater part decided that it

was not a good plea ; and this judgment was afterwards affirmed

in the King's Bench, upon a writ of error ; and it was held,

according to the report of the case in 5 Co. 58, (and which is also

reported in Anderson, 189, and 3 Leonard, 198,) that the cause

of the schism or heresy, for which the presentee is refused, ought
to be alleged in certain, to the intent that the King's Court may
consult with divines whether it be schism or no ; and if the party

be dead, thereupon to direct the jury to try it : but if it be
traversed, and the party refused be alive, it shall be tried by the

metropolitan. The authority which belongs to Spccofs case has

been certainly questioned, or, as the attorney-general said yester-

day, it has been a good deal shaken by the case of Hele v. The
Bishop of Exeter and others" (z). "It was there maintained
that it was a good plea on the part of the bishop, that the pre-

sentee was minus sufficient in literaturd, without stating in what
particulars. It was contended that he should state in what
respects he was minus sufficient, &c. ; because in case of the death

of the party it could not be tried by the archbishop, but must be
tried by the jury. It is so laid down certainly in the books;

but a trial of that sort has never occurred in our times, nor
is there any instance of it, that I am aware of, to be found in

our books : and if such a case should happen, it does not occur

to me how such a trial could conveniently proceed. Suppose a

jury of twelve farmers collected in the jury-box, addressing

themselves to try the literature of a departed person : how are

they to set about it ? are they to try it by evidence of his reputa-

tion for literature generally ; or are they to try it by the particu-

lar documents in proof of his literature, which he may have left

in the shape of Latin or Greek exercises, produced upon his

examination before the bishop, and upon which the bishop pro-

nounced at the time when he refused to institute him ? It would
be somewhat strange to present to the grave attention of such a
panel the translation which the deceased may have made from
some part of the sacred writings in the Greek tongue, or his

Latin composition upon a theme which may have been handed
to him by the bishop ; to hear counsel haranguing them upon
topics of grammatical construction or verbal criticism, and to see

them assisted by a judge (who possibly may not himself be very
deeply learned in the dead languages), addressing their minds to

(z) Show. p. 88.

y2
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try whether some learned bishop is right in the judgment he has

formed upon the same materials, and sitting as a court of error

from him in matters of grammar. I wish that the law-books,

which tell us that it belongs to a judge and jury to decide such

points, had at the same time instructed us how we are adequately

to perform the task. As no case has been referred to as having
yet happened, so I hope none will ever arise ; for however well

constituted we may be for other purposes, everybody must see

that a very imperfect and blind execution of duty must take

place, if the trial of literature were committed to such a tribunal.

I merely advert to these, as topics presented by the large discus-

sion of yesterday, by the mention of Specofs case, and that of

Hele v. The Bishop ofExeter, which last was however, I think, very

briefly adverted to."

An examination of the presentee himself by written questions

and answers was adopted in two modern instances. In the

first, the Privy Council said (a) that as Mr. Gorham did in fact

answer nearly all the questions, and no complaint is made of

his not having answered them all, it was " relieved from the

necessity of considering whether he could or could not lawfully

have declined to submit to such a course of examination." In
the second case, the examination and its bearing upon the

points at issue became unimportant, and no judicial opinion

was expressed as to its lawfulness or otherwise (b).

The most common and ordinary cause of refusal is want of

learning. But there are also many other causes for which a

clerk presented may lawfully be refused
;

as, if he be perjured

before a lawful judge ; or if he be an heretic or schismatic ; or

irreligious ; or (as is said in the old books) if he is a bastard,

and not dispensed withal ; or if he is within age ; or if he or

his patron (c) be excommunicated for the space of forty days

;

or if he be outlawed ; or guilty of forgery ; or has committed
simony in the procuring of the presentment he brings, or of

another presentment to a former benefice ; or has committed
manslaughter, that is, if he be attainted thereof, and not par-

doned. And it is said, that the ordinary may refuse a clerk

upon his own knowledge for an offence committed by him,

which is a good cause of refusal, although he be not convicted

thereof by the law ; and this shall be tried by issue, whether it

be true or not : and generally, all such as are sufficient causes

of deprivation are also sufficient causes of refusal (d)

.

In Bell v. Bishop of Norwich (e), it appears to have been
decided that it is not a good answer for the ordinary that he
refused because the presentee was criminous in that he did some
act forbidden by law, but not malum in se.

(a) Moore's Special report, p. 459.

(b) Heywood v. Bp. of Manchester,
12 Q. 13. D. p. 404.

(c) Query as to this now.
(d) Wats. c. 20, p. 215; Specofs

case, 5 Co. p. 57. This proposition

was pushed very far in Heywood v.

Bp. of Manchester.

(e) Dyer, p. 254 b. But see Hey-
vjood v. Bp. of Manchester, 12 Q. B.
D. 404.
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In the case of Allany v. The Bishop of St. Asaph (27 Eliz.), Knowledge of

the want of knowledge in the Welsh tongue was declared to be J^o^when
a good cause of refusal, where the service was to be performed necessa'iy.
in that language, as rendering the clerk incapable of the cure

;

nor did it avail to allege that the language might be learned,

or that the part of the cure he was incapable of might be

discharged by a curate (/).
The law is the same if the person presented does not under-

stand the English tongue ; for in such case the bishop may
refuse him for incapacity (g).

Where there is a mixture of divers languages in any place,

the rule of the canon law is, that the person presented do
understand the several languages (h).

By 6 & 7 "Will. 4, c. 77, the ecclesiastical commissioners were 6 & 7 Will. 4,

directed to prepare and lay before the king in council a scheme c -

for preventing the appointment of any clergyman not fully

conversant with the Welsh language to certain benefices with
cure of souls in Wales.

This provision was repealed by 1 & 2 Yict. c. 106, in order l & 2 Vict,

that others " of more general and extensive application " might c
-
106 -

be enacted, and the following provisions were made

:

Sect. 104. "Within the several dioceses of Saint Asaph, ^^^or

Bangor, Llandaff, and Saint David's, it shall and may be lawful
ce^a in "Welsh

for the bishop, if he shall think fit, to refuse institution or licence dioceses,

to any spiritual person who after due examination and inquiry

shall be found unable to preach, administer the sacraments,

perform other pastoral duties, and converse in the Welsh
language : Provided always, that any such spiritual person may,
within one month after such refusal, appeal to the Archbishop
of Canterbury, who shall either confirm such refusal or direct

the bishop to grant institution or licence, as shall seem to the

said archbishop just and proper : Provided also, that nothing
hereinbefore contained shall be construed to affect or abridge

any rights which the inhabitants of any benefice within the said

four Welsh dioceses may at present by law possess of entering

a caveat against or objecting in due course of law to the institu-

tion, collation, or licence of any spiritual person, or of proceeding

to procure the deprivation of any such person."

Sect. 1 05. " All the provisions and powers of this act relating Provision for

to the appointment of curates where the ecclesiastical duties are curat
.

es
. .

inadequately performed shall, within the several dioceses of dioceses.

Saint Asaph, Bangor, Llandaff, and Saint David's, extend and
apply to cases wherein the bishop shall see reason to believe

that the ecclesiastical duties of any benefice are not satisfactorily

performed by reason of the insufficient instruction in the Welsh
language of the spiritual person serving such benefice."

Due Examination and Inquiry,"]—These words refer to the

(/) Gibs. p. 807; Cro. Eliz. (g) Wats. c. 20, p. 214; Colt v.

p. 119. Bp. of Coventry, Hob. p. 148.

{h) Gibs. p. 807 ; X. i. 31, 14.
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power of the clerk to speak "Welsh. Every bishop of the four

Welsh dioceses has an absolute discretion to decide that a pre-

sentee to any benefice in his diocese shall be Welsh speaking (?).

If the clerk refused be the presentee of a bishop or other

ecclesiastical patron, the ordinary is not bound to give notice of

the refusal ; or if he should do it, such patron can never revoke

nor vary his presentations, by presenting one afterwards that is

better qualified, without the ordinary's consent, the law sup-

posing him that is a spiritual person to be capable of choosing

an able clerk ; and so lapse may come to him unavoidably if the

clerk first presented be justly refused. But if the clerk presented

be the presentee of a lay patron, arid be refused by the ordinary,

the ordinary in most cases is bound to give notice to the patron

of such refusal ; for if in such case no notice is given, no lapse

can run, though no other clerk be presented ; nor if notice be
given, unless upon trial the clerk was justly refused (k). But
if a clerk presented be for good cause refused, and notice thereof

be in due time and manner given to the patron, and no other

clerk be presented in time, lapse runs to the ordinary (/).

In Hek v. The Bishop ofExeter (3 Will. 3) (m), it was said by
the court that if the ordinary refuse because the clerk is crimi-

nous, the ordinary need not give notice of the refusal, for the

crime is as much in the cognizance of the patron as of the bishop
;

but if he refuse because illiterate, he must give notice.

And in general, Lord Coke says, if the cause of refusal be for

default of learning, or that he is an heretic, schismatic or the

like, belonging to the knowledge of ecclesiastical law, there the

ordinary must give notice thereof to the patron ; but if the

cause be temporal, as felony, or homicide, or other temporal
crime, or if the disability grow by any act of parliament or

other temporal law, there no notice need be given, unless notice

be prescribed to be given thereby (n).

But in the case of The King v. The Bishop of Hereford, where
the refusal was of a common drunkard and common swearer,

who was presented by the king, and it was argued that in this

case no notice need to be given, because nullum tempus occurrit

rer/i, and no lapse could incur if he did not present again within

the six months
;
yet the court resolved that the plea was bad,

for want of notice alleged (o)

.

At least in all cases it is fair and equitable to give notice to

the patron of the refusal, whatever the cause may be ; for it is

very possible that the person presented may be many ways
unfit, and the patron not know it.

And it is not enough that the bishop barely give notice of his

refusal, unless he also signify the cause of it. For although

(i) Abergavenny {Marquis of) v.

Bp. of Llandaff, 20 Q. B. D. p. 460.

(k) 14 Hen. 7, p. 21 ; Bro. Abr.
Quare Impedit, p. 90.

(?) Wats. c. 12, p. 113.

(m) 2 Salk. p. 539.

\n) 2 Inst. p. 631.

(o) Gibs. p. 807; Com.
p. 358.

Dig.
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the bishop is judge in the examination, yet inasmuch as the

proceedings of the bishop are not of record, the cause of refusal

is traversable ; and if it be traversed, and the party refused be

living, this shall be tried by the metropolitan ; and if he be

dead, this shall be tried by the country (p).

And the notice ought to be personal by letters from the How to be

bishop to the patron ; it is not sufficient that it be fixed to £lven -

the door of the same church, unless the patron is out of the

county. And notice must be given though the patron had
personal notice before of the refusal of a former presentee, and
the patron still continues in the same county. It shall not be a

cause of refusal that he does not produce his letters of orders,

for perhaps they are lost, or that he had not any letters

testimonial (q) .

And such notice ought to be given with as much speed as Time of

conveniently may be
;

and, therefore, where the ordinary 8"lvmo-

delayed to give notice to the patron for the space of twenty-two
days, it was held that the notice was insufficient, and that

therefore the bishop should have no advantage by lapse (r).

And notice is to be given in such cases to the person of the

patron, if he be within the county where the church is at

the time of the giving thereof ; otherwise it is to be given to

him by an instrument in writing, affixed to the door of the

church to which the clerk was presented ; but if notice be given

by such instrument as aforesaid, before the patron be inquired

after, and a return made that he is not to be found within the

county, such notice is not good (<s).

When the bishop has given notice of his refusal of a clerk, No extended

this does not give the patron a longer time to present in than he *°r pre "

had before. For if the church be so void that the bishop is not aii0Wed after

bound to give the patron notice of the avoidance, the patron notice given,

must present his second clerk (if he thinks his first presentation

to be justly refused) within the six months, accounting from the

time the avoidance happened. But if the church be void by
such means, as that the six months do not run without due
notice to the patron of the avoidance, and the patron does
present his clerk before the ordinary has given him any notice

thereof ; if the ordinary does refuse his clerk, and give notice

of his refusal, yet the patron (as it seems) has six months,
accounting from the notice of the bishop's refusal to make his

second presentment in, before lapse can incur. But if the
bishop had given notice of the avoidance before the patron
presented, and then he refuses the patron's clerk for just cause,

(p) 5 Co. p. 58; see p. 318,
supra.

(q) Com. Dig. tit. Esglise (I.),

Admission, &c.
(r) Wats. c. 20, p. 216 ; Albany

V. Bp. of St. Asaph, Cro. Eliz.

p. 119.

(s) Wats. c. 20, p. 217; Abp. of
York and Willock's case, 3 Dyer,
p. 327 b; Anon. 3 Leon. p. 47;
Albany v. Bp. of St. Asaph, Cro.
Eliz. p. 119.
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and does give notice thereof, the patron's six months are to be

accounted from the first notice (t).

No po^ver to If the bishop refuse a clerk for insufficiency, and the patron

refusal
presents another, and the bishop admits the first, he is a

disturber ; for having once refused him for insufficiency he
cannot afterwards accept him (u).

Duplex querela

in the spiritual

court.

When
allowed.

Procedure in.

Sect. 6.

—

Remedies of Clerks,

When the bishop without good cause refuses or unduly delays

to admit and institute a clerk to the church to which he is

presented, the clerk may have his remedy against the bishop in

the ecclesiastical court, as the patron may in the temporal court.

This remedy the clerk may have before the ordinary to whom
appeals are to be made by the way of a duplex querela ; that is

to say, if a bishop refuses, then before the archbishop in his

court of appeal ; if an archbishop refuses, then before the

Privy Council (v)

.

And if the bishop admits the clerk, and then refuses to

institute him, the clerk may have the same remedy against the

ordinary to enforce him to do his duty; that is, the clerk

presented having exhibited his presentation to the bishop, or to

his vicar-general (having power to institute), and being refused

or unjustly delayed, and complaining to the judge of appeal

thereof, the judge is wont to write to the bishop in form of law,

and this writing they call a duplex querela.

This duplex querela is to contain a monition to the bishop, or

to his vicar-general (having power to give institution), that

within a certain time, as within nine or sometimes fifteen days,

he admit the party complaining ; and also a citation, whereby
the bishop may be cited to appear by himself or proctor at a

day after, in case he does not institute as aforesaid, to show
cause why, by reason of his neglect of doing justice, the right

of institution is not devolved to the superior judge. It is also

expedient that the same duplex querela do contain an inhibition

to the bishop and to such vicar-general as aforesaid, that

nothing be done by either of them pending the suit, to the

prejudice of the party complaining (x).

The clerk refused, having obtained from the proper judge a

duplex querela, is to take care that some person, sufficiently

(t) Wats. c. 20, p. 217. Vide
infra, sect. 9.

(u) Gibs. p. 807.

(r) A clerk who is himself patron
will not be allowed to sue the
ordinary at the same time in quare

impedit and in duplex querela, but
will be put to his election : Walsh
v. Bp. of Lincoln, L. R., 4 Adm. &
Eccl. p. 242.

(x) Hutton's case, Hob. p. 15

;

Can. 96 of 1603.
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learned for that purpose, do admonish the bishop to admit him
and to do justice within the time mentioned in the duplex

querela, and also according to the contents thereof to inhibit the

bishop.

If the bishop, after he is admonished to institute the pre-

sentee, shall expressly refuse to admit him, the mandatoiy may
presently cite the bishop to appear, according to the contents of

the duplex querela ; but if no refusal be made, the bishop being

admonished as aforesaid, the clerk is first to repair to the bishop,

or such his vicar-general as aforesaid, on the third day after, if

no more than nine days are mentioned in the duplex querela, or

on the fifth day after, if fifteen days be appointed therein, and
to exhibit his presentation, and to require admission and justice

in all respects to be done to him, and offer himself ready to

subscribe the Thirty-nine Articles of religion, and the declara-

tion as required by law, and to take the oaths, and to do every

other thing required by law to be of him performed, in respect

of his admission and institution into that benefice. And this

he is to do two times more, if not received, namely, every third

or every fifth day, according to the time given in the duplex

querela. But if he cannot come to the presence of the bishop,

he is to protest his readiness to receive his admission and to

subscribe as aforesaid, and to have at least two witnesses thereof.

If the bishop shall not do the clerk justice within the time

limited, then, after the expiration thereof, the party presented is

to take care that the bishop be cited according to the tenor of

the duplex querela.

If the person that is to cite the bishop cannot come to his

presence, he is to signify to some of the bishop's servants that

he has a duplex querela at the instance of such a clerk presented

to such a church, to be by him executed, and to desire that he
may come to the presence of the bishop. If he may not come
to the bishop's presence so that he cannot cite him, the presentee

is to stay till the day on which the bishop should appear had he
been cited ; at which time he is to be called, and if he appear
not by himself or proctor, a citation viis et modi's is to be decreed,

which is to be executed personally if the bishop may be spoken
with, and if not, then by affixing it to the outward doors of the

bishop's palace, or of the house where the bishop resides, or of

his cathedral church.

After the bishop is cited, whether by the first or second
mandate, the person citing is to certify to the clerk or his

proctor by his letters, or by subscribing upon the backside of the
mandate, the day of executing the monition to institute, and
the inhibition, the several days of the presentee's asking admis-
sion, and the day of his citing the bishop ; and if the bishop
refuse expressly to admit, that is also to be certified.

If the bishop appear not at the day, upon the petition of the
presentee's proctor, the bishop being thrice called is by the judge
pronounced contumacious ; and as a punishment of his con-
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tumacy, the judge does pronounce the right of instituting the

presentee to his Benefice to be devolved to the superior judge,

and does decree that the clerk shall be instituted, and that he
will write to the archdeacon of the diocese where the church is,

or his official, commanding him to induct him.

Then the clerk is remitted (if the proceedings be in the Court
of Arches or Audience) to the archbishop to examine him ; and
the archbishop, approving of him, returns him with his flat

institutio to the judge
;
who, before he institutes, is wont to

require a bond of the presentee to save him harmless on that

account.

But if the bishop appears, and alleges some just cause why
he refused the clerk, then they are to proceed to the trial of that

as in other summary causes.

If the cause alleged by the bishop be not proved, the judge
pronounces as before for his own jurisdiction, and the bishop is

to be condemned in expenses ; and so if he alleges an insufficient

cause, as that the church is litigious, for this he ought to have
tried.

If the bishop will not defend the suit the pretended incumbent
may do it, and allege that the church is full of himself ; but then
the judge will first pronounce sentence for his own jurisdiction,

because the bishop has alleged nothing to oppose it. But if the

bishop will allow such incumbent to defend the suit in his own
name, then the judge cannot decree for his own jurisdiction,

until the cause is determined (y)

.

And this way of proceeding in this case against a bishop is

allowed of by the common law, and no prohibition lies for the

bishop (z) .

Advantages Which course of proceeding in the ecclesiastical court is the
of

- most proper remedy that the clerk can use in case he be refused

by the bishop upon the account of any personal fault or defect,

not only because by such course the clerk in a short time, at less

charge and less hazard of losing his living by errors (which are

easily fallen into at common law), may gain institution, but

also because, although his patron bring his action at common
law for refusing his clerk for crime or insufficiency, such cause

of refusal shall be tried by a spiritual judge, to wit, if a bishop

refuse, by the metropolitan of the province (a) . But this is not

a proper remedy where another clerk has been instituted and
inducted, though wrongfully ; because he has then acquired a

lay fee, of which the ecclesiastical court cannot deprive him,

except for certain crimes (b).

(y) This somewhat archaic ac-

count is taken from Clarke, Praxis,

tit. lxxxiv.—xciii. ; Wats. c. 21,

p. 231; 1 Ought, pp. 237—245.
The procedure in the modern cases

has been simplified.

(z) Wats. c. 21. p. 233.

(a) Wats. c. 21, p. 234; Specot's

case, 3 Leon. p. 199.

(b) Wats. c. 21, p. 233 ; HuttorCs

case, Hob. p. 15.
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And the ecclesiastical judge in this case is to make certificate

of his judgment to the temporal court, upon which they may
proceed to sentence in a quare impedit (c).

Probably the most important case of this kind ever tried in Gotham v. Bp.

the spiritual court was that of Mr. Gorham against the Bishop of Exeter.

of Exeter. But this case, on account of its extreme peculiarity,

can scarcely form a precedent for any other. The Privy

Council, which tribunal reversed the sentence of the Dean of the

Arches, said :

—

" After the litigation had thus commenced, and Mr. Gorham
had called upon the bishop to state why institution was refused,

it became evident that the reasons must be considered upon
legal principles, and it was perhaps reasonably to be expected

that both parties would require a strict and formal proceeding,

in which what was the particular unsound doctrine imputed to

Mr. Gorham would have been distinctly alleged which con-

stituted his alleged offence.

" Unfortunately this course was not adopted. The bishop

proceeded by act on petition ; and in his act on petition he stated

his charge against Mr. Gorham, and alleged ' that it appeared to

him, in the course of the examination, that Mr. Gorham was of

unsound doctrine respecting that great and fundamental point of

baptism, inasmuch as Mr. Gorham held, and persisted in hold-

ing, that spiritual regeneration is not given or conferred in

that holy sacrament,—in particular, that infants are not made
members of Christ and the children of God,—contrary to the

plain teaching of the church of England in her Articles and
Liturgy, and especially contrary to divers offices of Baptism,
the office of Confirmation, and the Catechism, severally contained

in the Book of Common Prayer and administration of the

Sacraments and other rites and ceremonies of the church, accord-

ing to the use of the united church of England and Ireland.'
" In part supply of proof of the premises, the bishop referred

to a book written and caused to be printed and published by
Mr. Gorham, containing amongst other things the several

questions put by the bishop to Mr. Gorham in the course of

the examination, and Mr. Gorham's several answers to the same
questions.

" The inconvenience of this course of proceeding is so great

and the difficulty of coming to a right conclusion is thereby so

unnecessarily increased, that in our opinion the judge below
would have been well justified in refusing to pronounce any
opinion upon the case as appearing upon such pleadings ; and
in requiring the parties, even at the last moment, to bring forth

the case in a regular manner by plea and proof.
" The case comes before us in precisely the same state ; and

although the counsel on both sides have used their best en-
deavours to remove the vagueness and uncertainty found in the
pleadings, as well as in the examination, and have thereby

(c) Wats. c. 21, p. 234.
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much assisted us, they have not been able entirely to remove the

difficulty" (ar).

Later cases. In Willis v. The Bishop of Oxford (b) Lord Penzance required

the proceedings to be by plea and proof. The case, however,
never came to a hearing. Besides that case, there have been in

recent times, the cases of Walsh v. The Bishop ofLincoln (c), which
was stayed as the clerk patron was also proceeding in quare

impedit, and Marrinerv. The Bishop ofBath and Wells (d) in which
the clerk failed in the Court of Arches and in the Privy Council.

A more recent case still is Boycr v. The Bishop of Norwich (c).

Sect. 7.

—

Remedies of Patrons.

"We have next to consider the remedies which the law affords

to the patron whose presentation of a clerk is litigated or refused

on the ground of his having no right to present

—

Trial of jus 1. The trial in the spiritual court of jus patronat us.

patronatus.
2. The trial in the temporal court of quare impedit.

When church If two patron s present to one and the same church by several
is litigious.

titles, the church is become litigious ; because the bishop knows
not which clerk to admit ; and it seems that the church is not

less litigious, though they both present the same person (/) ;

because when the bishop admits him as the clerk of the one, he
puts the other out of possession, and consequently, to his action

;

and the bishop becomes a disturber, if he who is put out of

possession prove to have the better title (g).

But if two joint tenants or tenants in common present several

clerks, this does not make the church litigious ; for the bishop

may admit the clerk of which he pleases ; or if they do not

agree and join in presenting a clerk within the six months, the

bishop may collate (h).

Also where one patron does present his clerk before any other

has presented, the church is not yet litigious ; therefore if the

bishop does refuse him, he is a disturber : and though another

should after present, whereby the church then does become liti-

gious, yet that will not excuse the bishop from being a disturber,

if the first patron be upon trial found to have the better title ; nor

can he have the benefit of lapse, though no action be brought
against him, which makes it safe for the bishop to receive him
that comes first. But then a question may be made, how can a

(a) Moore's Special Report, pp.
459—461.

(b) 2 P. D. p. 192.

(c) L. R. 4 Adm. & Eccl. p. 242.

Id) 1893, P. p. 145.

(e) 1892, P. p. 41; 1892, A. C.

p. 417.

(/) But in Att.-Gen. v. Sudett,

Ch. Pre. p. 214, mortgagee and

mortgagor joined in presentation,

and no obj ection was taken on that

account.

(g) Degge, pt. 1, c. 3; 1 Poll.

Pep. p. 236.

(//) Degge, pt. 1, c. 3 ; 1 Inst,

p. 186 b; Elvis v. Abp. of York,

Hob. p. 317.
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church (the bishop acting thus safely for himself) ever become
litigious? and how can it be truly said, that the bishop may
justly refuse both clerks upon account of two several patrons

making their several presentments to him, unless the presentees

should happen to tender their presentments at one and the same
time, which is not to be supposed? In answer to which,—It is

true that if the bishop unjustly refuses the clerk of the true

patron before any other presentment is made, although the

church by another person's presenting after does become litigi-

ous, he will not be excused (the true patron prevailing at law)

from being a disturber ; but there is a great difference betwixt

the bishop's suspending the admission and institution of a clerk,

and his absolute refusal of him. A bishop is not bound in-

stantly upon the presentment tendered to admit, if he has other

business in hand, but may appoint the clerk to repair to him at

another time to receive admission and institution. And when a

p>erson is presented to him, he may take competent time to

examine the sufficiency of the person, and inquire and inform

himself of his conversation—twenty-eight days by the 95th
canon of 1603 (/). And by a hasty admission of the clerk of a

disturber, the bishop might do great wrong in surprising other

patrons that have right : and the law does not so hasten the

bishop's proceeding, but that he may take convenient time to

examine the clerk, that other pretenders may take notice of the

vacancy (/). In the case of Elvis v. Archbishop of York (£), ex-

cellent rules are given " to show how the common law hath pro-

vided for the safety of the ordinary against disturbance, if he will

not exceed his office, nor maintain parts, but carry himself

indifferently amongst them that pretend to the patronage of

the church as he ought to do, being in a sort a judge amongst
them."
But in case the patron fears that the bishop will admit another Caveat,

clerk, or be not yet resolved of his clerk, he may enter a caveat

with the bishop not to admit the clerk of any other ; and though
this do not so bind up the bishop that he cannot admit the clerk

of another person, yet if the bishop will presume to do it with-

out a jus patronatus, he may bring himself under several incon-

veniences (/).

But a caveat entered during the life of the incumbent is of no
force. This was resolved in the case of Hutchins v. Glover (15
Jac. 1), where the caveat was entered when the incumbent lay

in extremis ; and it had been declared in the spiritual court, that

the institution afterwards given was void ; for so is the rule of

the canon and civil law, that a caveat may be entered where a
person fears a future damage : but in this particular it is of no

(/) Sorj. Hill's MSS. [h] Hob. p. 317. Seo also Lind.

(j) Wats. c. 20, p. 228
; Degge, p. 138 b; and Hellivayes v. Abp, of

pt. 1, c. 3. York, W. Jones, p. 4.

(0 Doggo, pt. 1, c. 3.
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force, because contradicted by the common law. However, wbere
such suspicion is, that a title may probably be usurped upon an
avoidance, it is a safe and advisable course to enter a caveat

before the incumbent dies ; which will be a restraint upon the

ordinary from admitting any clerk hastily, though not in law,

yet in equity and prudence (m).

But nevertheless an admission contrary to the caveat entered

is good in law ; that is to say, the admission, institution, and
induction thereupon shall stand to all intents and purposes by
the rules of the common law : in the eye of which the caveat is

said to be only a caution for the information of the court (like a

caveat entered in Chancery against the passing of a patent, or

formerly in the Common Pleas against the levying of a fine) ;*

but that it does not preserve the right untouched, so as to null

all subsequent proceedings ; nor has it ever been determined,

that a bishop became a disturber by giving institution without

regard to a caveat ; on the contrary, it was said by Coke and
Doderidge, that they have nothing to do with a caveat in the

common law (n).

Procedure on. Now the church being ; become litigious, the bishop in such

case, in order to secure himself, ought to award a jus patronatus

to inquire of the right ; which is merely an inquest of office, in

nature of a writ de proprietate probanda (o).

And this process is part of the ancient inquisition, that we
read of in our elder constitutions and records ; which includes,

not only an inquiry into the points immediately relating to the

right of patronage, but also into the qualifications of the persons

presented, and such other heads as the bishop thought it proper

for him to be informed of. And this inquisition (however now
grown to be occasional only, when churches happen to be liti-

gious) seems anciently to have been issued of course, upon every

presentation made, and antecedent to the admission and institu-

tion thereupon (p).

It has been a question, whether the bishop is bound to sue the

jus patronatus at his own cost and peril, or only at the prayer,

and at the cost of the party that prays it, or of both parties

:

but the better opinion seems to be, and so is the practice, that

the same is to be sued at the prayer and at the cost of one of the

parties that prays it, or of both the parties if they join (q).

And if the bishop refuses to award it accordingly, though he
may not be sued in the spiritual court, yet he thereby brings

upon himself divers inconveniences : he becomes a disturber

;

and he hinders the lapse, if the clerk is not admitted in six

months ; and (as Hobart held) if such patron makes good his

title by due form of law, and did not name the bishop in the

(m) Cro. Jac. p. 463; Gibs. p. 778.

In) Gibs. p. 778.

(o) Degge, pt. 1, c 3; Stanhope

V. Bp. of Lincoln , Hob. p. 242.

(p) Gibs. p. 778.

lq) Degge, pt. 1, c. 3; Wats. c. 12,

p. 113 ; c. 21, p. 235 (34 H. 6, pp.
12 a, 38 b).
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quare impedit, he may have an action upon the case against the

bishop, and recover the costs and damages he hath sustained by
reason of a wrongful admission of the bishop, without the award-

ing of a jus patrouatus as aforesaid (r) . But if the bishop happens

to admit him who upon trial appears to have the better title, then

the other is without all remedy against the bishop (s). For it is

necessary to show a title in the plaintiff in order to prove a tort

in the bishop. But this is at the peril of the bishop (t).

Also either of the contending parties may demand a jus

patronatus singly (it).

But in case the bishop delay to admit the true patron's clerk,

he may sue a duplex querela out of the Arches, to command the

bishop to admit his clerk (x). But the bishop may return, if the

truth be so, that the church is litigious, and that he cannot admit

the clerk till the right be determined in &jus patronatus ; which
will excuse him (y) .

The jus patronatus being awarded, is to be executed according

to the form of proceeding in the ecclesiastical courts, which is

thus

:

The bishop, if he pleases, may sit himself as judge ; but the

usual way is by commission issued to his chancellor, or to such

other person or persons as he shall judge proper, skilled in the

canon and ecclesiastical laws (s)

.

These commissioners the bishop appoints to sit in the void

church on a certain day ; and decrees a monition against the

patrons presenting and the clerk presented, to be present there

at the day appointed, to see the proceedings (a).

Also the bishop is to decree, and send forth a public edict,

against all having or pretending to have any interest or right

of presenting to the vacant church, to appear at the day and
place appointed, to show their right. And this public edict is

to be affixed to the door of the void church in time of divine

service (b).

And at the day appointed for this inquiry, the person or per-

sons executing the aforesaid mandates or citations are to make
oath of the due execution thereof ; or the execution of them
may be certified under some authentic seal, as of the archdeacon
or commissary (c) .

Against which day the bishop is also to summon a jury for

this purpose by way of citation ; which jury is to consist of six

clerks and six laymen, that live near to the void church ; or of

as many more as the bishop pleases, the proportion being observed

(r) Elvis v. Abp. of York, Hob.
p. 318.

(s) Gibs. p. 778; Degge, pt. 1,

c. 3; Wats. c. 12, p. 113.

(<) 34 H. 6, p. lib.
(u) Gibs. p. 778.

x) Vide supra, p. 328.

y) Degge, pt. 1, c. 3.

(z) Ibid.

(a) Clarke, Praxis, tit. xcviii.

{b) Ibid.

(c) Clarke, Praxis, tit. c.
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of clergy and laity, that there be as many of the one sort as of

the other (d).

When the commissioners are set, they are to give direc-

tions to open the court, and the commission is presented, and
read.

After which, the parties cited, and those of the jury are to be
publicly called ; and if any of the jury appear not, being duly
summoned, they may be punished, that is to say, the clergymen
by sequestration, and the laymen (anciently) by excommunica-
tion, and so be compelled to appear (e).

But if twelve of the jury appear, that is, six of each sort, it is

sufficient (/).
And if others cited appear not, they are to be pronounced

contumacious ; and the proceedings are to go on notwithstand-
ing, and in poenam contumacies of them that do not appear (rj).

If six clergymen and six laymen appear to be of the jury,

which is the competent number, they are to be sworn faithfully

to inquire of the articles ; and in swearing them, first a clerk,

then a layman is to be sworn, till a jury of twelve or more is

made up (h).

Which articles are to contain the particulars about which the

jury are to inquire, namely—1 . Whether the church be void,

and how it became void. 2. Who presented at the last pre-

ceding avoidance, and at the two foregoing avoidances.

3. Whether the persons presenting presented in their own
right. 4. In whom the inheritance of the advowson is, and
who ought to present to the void turn. 5. Whether any of the

clerks presented be known or suspected to be guilty of any
crime, rendering him incapable of admission to the said benefice

;

as heresy, simony, perjury, adultery, drunkenness or such

like (•) .

Then the counsel and advocates of both parties are to show
their respective clients' titles, and to produce their evidences,

and prove the same (k) .

And after the evidence is given on both sides, and counsel

fully heard, the jury may give their verdict at any time the

same day ; or if the cause be doubtful, the judge may assign

them a longer time for to consider of the matter, and assign also

a place where they shall give their verdict (7).

And according to the verdict given, the bishop admits and
institutes the person in whom the right is found. Not that he

is absolutely bound to do this, or that the admission and insti-

tution of another is void in law ; but this, generally speaking,

(d) Clarke, Praxis, tit. xcviii.
;

Wats. c. 21, p. 237.

(e) Clarke, Praxis, tit. c. ; Wats,
c. 21, p. 237.

/) Clarke, Praxis, tit. c.

g) Ibid.

(h) Clarke, Praxis, tit. c. ; Wats,
c. 21, p. 237.

(i) Clarke, Praxis, tit. xcix.

;

Wats. c. 21, p. 236.

(/.•) Clarke, Praxis, tit. c.

(0 Ibid.
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is the fairest and most impartial way ; and the bishop, by doing
otherwise, brings upon himself the inconveniences which accrue

upon the refusal to award a jus patronatus (m).

But suppose the jury will not agree on their verdict, and the

one half be for the one patron, and the other half for the other

patron ; or that they refuse to give any verdict at all ; or if they

find a special verdict, as it seems that they may ; or if (where two
patrons have each a jus patronatus] -there is a verdict in favour

of each patron ; it seems in these cases that the bishop (inasmuch

as he has done his duty) may refuse both, without subjecting

himself to any of the said inconveniences
;
though it is affirmed

by some, that in such cases he may award a second jus patro-

natus (n).

And it is to be observed, that after a verdict found in a jus

patronatus for the patron, the patron must again request the

bishop to admit his clerk
;

otherwise, if the church lapse after

six months, the bishop may collate (o) . But the Year Book says,

that the clerk, and not the patron, is to make the request (p).

It is to be observed further, that a church may again become
litigious, if after verdict given upon a jus patronatus, another

clerk is presented by a patron whose right was not discussed in

the jus patronatus, before admission is requested of any clerk by
him for whom the verdict was found. In this case a new jus

patronatus upon request is to be awarded. But if one has pre-

sented, and his title is found upon &jus patronatus, and he then

requests the bishop to have his clerk admitted, and afterwards

another presents, in this case the bishop should for his safety

admit the clerk of him for whom the verdict is found, because

otherwise the church becomes litigious by his delay, which will

make hini a disturber ; and if he does not admit, but suffers

lapse to come to himself, and then collates, it is said he is a dis-

turber against both presenters. And in this case, in an action

brought against the bishop, and the special matter being made
appear by the pleading, the issue shall be, whether he, for whom
the title was found, did sue to have his clerk admitted, and
whether the second presented so hastily to the bishop, that he
could not admit the clerk of the first before the second presenta-

tion was made (q).

But after all, the effect of this suit is no more but for the Effect of.

bishop's security, that he may avoid being a disturber, for the

verdict of this jury is a sufficient warrant for the bishop to

admit and institute his clerk, for whose title the verdict is

given
; and the bishop for so doing shall never be made a

disturber, though the other patron against whom the verdict is

(m) Degge, pt. 1, c. 3; Wats. Thoresby's Diary, Vol. II., p. 353.
c. 21, p. 237.

(
0
)
Degge, pt. 1, c. 3.

(n) Gibs. p. 779 ; Wats. c. 21, (p) 34 Hen. 6, p. 12 a.

p. 237; Degge, pt. 1, c. 3. There (q) Wats. c. 20, p. 228; Degge,
is an account of one of these trials pt. 1, c. 3 ; 21 Hen. 6. p. 44.

at Leeds on Feb. 1, 1723, in Ealph

P. VOL. I. Z
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Remedy for

the patron in

the temporal
court by quart

impedit.

Plea by
bishop in —

.

Ancient writs.

Limitation of

the time with-
in which a
quare impedit

given shall after recover in a quare impedit or other action : but
this does not at all bind the title or right of the party ; for that

must be done by some of the methods hereafter following (r)

.

But per Littleton, this inquiry is strong evidence for the party

in a quare impedit, as well as advantageous to put him in posses-

sion (s)

.

If the bishop pleases he may inquire, as was once the custom,

of the right of every person that presents a clerk to him by
awarding a "jus patronatus " to him before he admits his

clerk (t).

If the patron finds himself aggrieved by the ordinary's refusal

of his clerk, he may have his remedy by quare impedit in the

temporal court.

And in such case the ordinary must show the cause of his

refusal specially and directly (not only that he is a schismatic,

or heretic, for instance, but the particular schismatical acts or

heretical opinions that he is charged withal must be set forth).

For the examination of the bishop does not finally conclude the

plaintiff ; and without showing specially, the proper court cannot

inquire and resolve whether the refusal be just or no. And if

the cause of refusal be spiritual, the court shall write to the

metropolitan to certify thereof, or if the cause be temporal and
sufficient in law (which the temporal court shall decide), the

same may be traversed, and an issue thereupon joined and tried

by the country (u) .

But in case of refusal for insufficiency in learning, it was
adjudged in parliament in the case of The Bishop of Exeter y.

Hele, to be a good plea on the part of the bishop, that the

presentee was a person not sufficient or capable in learning to

have the said church ; and there resolved, that he need not set

forth in what kinds of learning, or to what degrees he was
defective (x).

There were formerly other remedies for patrons, such as writs

of right of advowson, quare incumbravit, &c. ; but these were
abolished by 3 & 4 Will. 4, c. 27. By 23 & 24 Vict. c. 126,

s. 26, a further alteration was made in the practice by abolishing

the special writ in quare impedit. Now these actions are tried

like ordinary actions in the High Court of Justice {y)

.

For a long time there was no limitation as to the time within

which actions concerning advowsons might be brought. For the

old Statute of Limitations (s) was declared not to extend to any

(r) Degge, pt. 1, c. 3.

(s) 34 Hen. 6, p. 38 b.

k) Wats. c. 21, p. 236.

[u) 2 Inst. p. 631
;

Specotfs case,

lo. p. 58.

(x) 2 Salk. p. 539 ; Gibs. p. 807.

See B%>. of Exeter v. Marshall, L. E.,

3 H. L. 17, and supra, sect. 5

;

p. 323.

(y) For the law of pleading in

theso cases, see Stephen's Black-

stone's Commentaries (ed. 1868),

vol. iii. pp. 716—721
;
Stephen on

Pleading (ed. 1866), pp. 17—41;
Wentworth on Pleading, vol. x.,

pp. 67—107; Clift, Entries, p. 607;
Eastall, Entries, p. 532 ; Coke,
Entries (ed. 1614), pp. 468—524;
Mallory on Quare Impedit : Willion

v. Berkley, Plow. p. 243 ; Rex v.

Abp. of York, 1 A. & E. p. 394.

(z) 32 Hen. 8, c. 2.
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writ of right of advowson, quare impedit, assize of darrein pre- may be

sentment, or jus patronatus. It was doubtful whether the Nullum brought.

Tempus Act, 9 Greo. 3, c. 16, applied to advowsons (a) . By
3 & 4 Will. 4, c. 27, s. 30, " No person shall bring any quare

impedit, or other action or other suit, to enforce a right to

present or bestow any church, vicarage or other ecclesiastical

benefice, as the patron thereof, after the expiration of such

period as hereinafter is mentioned, that is to say the period

during which three clerks in succession shall have held the same,

all of whom shall have obtained possession thereof adversely to

the right of presentation or gift of such person, or of some
person through whom he claims, if the times of such incum-
bencies taken together shall amount to sixty years ; and if the

times of such incumbencies shall not together amount to the full

period of sixty years, then after the expiration of such further

time as with the times of such incumbencies will make up the

full period of sixty years." By sect. 31, it is provided that

incumbencies after lapse are to be reckoned within the period,

but not incumbencies after promotions to bishoprics. By s. 32,

persons claiming an advowson in remainder after an estate tail,

which might have been barred by the owner of the estate tail,

shall be considered to claim through such owner. By s. 33, no
person shall bring a quare impedit or other action or suit after

100 years, " from the time at which a clerk shall have obtained

possession of such benefice " adversely to the right of such person

or of some person through whom he claims or of some person

entitled to a preceding estate or a share in or alternate right of

presentation held or derived under the same title, "unless a

clerk shall subsequently have obtained possession of such benefice

on the presentation or gift of the person so claiming," or of such
others as before mentioned. By s. 34, where the right of

bringing an action is barred under this act, the right and
title of the person whose action is so barred is absolutely

extinguished.

In quare impedit the bishop cannot counterplead the patron's Bishop cannot

title by setting up a title in the Queen by lapse (b).
sefc UP *itle ^

-r
ox t/ jl \ / crown bv

In quare impedit to recover the presentation to the church of iapse ,

K., the advowson whereof was claimed to be part of the tem- .Evidence in

poralities of the bishop of M., a case purporting to be a case quare impedit.

stated for the opinion of counsel on the part of A., a former
bishop of M., touching the right of presentation to that church,
and found in the family mansion of A.'s descendants, was ten-

dered in evidence. Holden admissible as against the successors

of the bishop in the same see. It was holden in this case that a
deed relating to the same church and brought from the same
custody was admissible in evidence against the same party.

(a) Gibson v. Clark, 1 J. & W. (b) Storie v. Bp. of Winchester, 19

p. 159. L. J., 0. P. p. 217 (1850) ; 9 C. B.

p. 62.

z2
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Bt. 1, c. 5.

In the same case, a plaintiff in quare impedit, after tracing his

title through various steps and averring the death of W., who
had been shown to be a joint tenant with the plaintiff for a term
of years in an advowson, alleged, "Whereupon and whereby the

plaintiff became and still is possessed of the said advowson as of

an advowson in gross for the remainder of the said term so

therefore granted." The defendent pleaded that he, as bishop of

M., was seised of the advowson in gross in right of his see,

without this that the plaintiff was possessed of the advowson in

manner and form as the plaintiff had alleged. Holden, that a

fine of the advowson in question levied in 1 Jac. 2, by one whose
estate the plaintiff had, was not admissible in evidence under
this or any similar issue. It was ruled that, if admitted, it

ought not to be left to the jury to say whether the fine in

question barred the action of quare impedit (c).

Statutes as to seems expedient to make some reference to the old statutes
quare impedit. .. 0

L
.

on the writ oi quare impedit.

The earliest statutes, those of 52 Hen. 3, c. 12, and 3 Edw. 1,

c. 51, have been repealed.
i3Edw.^i, By 13 Edw. 1, st. 1, c. 5, s. 1, "Whereas of advowsons of

churches there be but three original writs, that is to say, one

writ of right and two of possession, which be darrein presentment

and quare impedit ; and hitherto it hath been used in the realm,

that when any having no right to present, had presented to any
church, whose clerk was admitted, he that was very patron could

not recover his advowson, but only by a writ of right, which
should be tried by battel or by great assise

;
whereby heirs

within age, by fraud, or else by negligence of their wardens,

and heirs both of great and mean estate, by negligence or fraud

of tenants by the curtesy, women tenants in dower, or other-

wise for term of life, or for years, or in fee-tail, were many times

disinherited of their advowson, or at least which was the better

for them were driven to their writ of right, in which case

hitherto they were utterly disinherited. It is provided that such

presentments shall not be so prejudicial to the right heirs, or to

them unto whom such advowsons ought to revert after the death

of any persons. Eor as often as any, having no right, doth

present during the time that such heirs are in ward, or during

the estates of tenants in dower, by the curtesy, or otherwise for

term of life, or of years, or in tail, at the next avoidance, when
the heir is come to full age, or when after the death of the

tenants before-named, the advowTson shall revert unto the heir

being of full age, he shall have such action by writ of advowson
possessory, as the last ancestor of such an heir should have had
at the last avoidance happening in his time being, of full age

before his death, or before the demise was made for term of life,

(c) Bp. of Meath v. The Marquis is Whaley v. Carlisle, 17 Irish C. L.

of Exeter, 4 CI. & F. p. 445 (1835). B., and on appeal, L. R., 2 H. L.

A later Irish case in quare impedit p. 391.
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or in fee-tail, as before is said : The same shall be observed in

presentments made unto churches, being of the inheritance of

wives, what time they shall be under the power , of their

husbands, which must be aided by this statute by the remedy
aforesaid. Also religious men, as bishops, archdeacons, parsons

of churches, and other spiritual men shall be aided by this

statute, in case any having no right to present do present unto

churches belonging to prelacies, spiritual dignities, parsonages, or

to houses of religion, what time such houses, prelacies, spiritual

dignities, or parsonages be vacant.
" Neither shall this act be so largely understood that such

persons, for whose remedy this statute was ordained shall have

the recovery aforesaid surmising that guardians of heirs, tenants

in tail, by the curtesy, tenants in dower, for term of life, or for

years, or husbands, which faintly have defended pleas moved
by them, or against them ; because the judgments given in the

king's courts shall not be adnulled by this statute, the judgment
shall stand in his force until it be reversed in the court of the

king as erroneous, if error be found ; or by assise of darrein

presentment, or by inquest by a writ of quare impedit, if it be

passed, or be adnulled by attaint or certification, which shall be

freely granted. And from henceforth one form of pleading

shall be observed among justices in writs of darrein presentment

and quare impedit, in this respect, if the defendant allegeth

plenarty of the church of his own presentation, the plea shall

not fail by reason of the plenarty ; so that the writ be purchased
within six months, though he cannot recover his presentation

within the six months (d).

" And where it chanceth that after the death of the ancestor of

him that presented his clerk unto a church, the same advowson
is assigned in dower to any woman, or to tenant by the curtesy,

which do present, and after the death of such tenants the very
heir is disturbed to present when the church is void ; it is pro-

vided that from henceforth it shall be in the election of the

party disturbed, whether he will sue a writ of quare impedit or of

darrein presentment. The same shall be observed in advowsons
demised for term of life, or years, or in fee-tail.

" And from henceforth in writs of quare impedit and darrein

presentment, damages shall be awarded, that is to wit, if the time
of six months pass by the disturbance of any, so that the bishop
do confer to the church, and the very patron loseth his pre-

sentation for that time, damages shall be awarded for two years'

value of the church. And if the six months be not passed, but
the presentment be deraigned within the said time, then damages
shall be awarded to the half year's value of the church. And if

the disturber have not whereof he may recompense damages, in

case where the bishop conferreth by lapse of time, he shall be
punished by two years' imprisonment. And if the advowson be

(d) The part omitted here comes in at p. 290, supra.
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deraigned within the half year, yet the disturber shall be
punished by the imprisonment of half a year.

" And from henceforth writs shall be granted for chapels,

prebends, vicarages, hospitals, abbies, priories, and other houses

which be of the advowsons of other men that have not been used
to be granted before. And when the parson of any church is

disturbed to demand tithes in the next parish by a writ of

indicant, the patron of the parson so disturbed shall have a writ

to demand the advowson of the tithes being in demand ; and
when it is deraigned, then shall the plea pass in the court

christian, as far forth as it is deraigned in the king's court."
When the That where any having no Right to present, had presented.']—
c iirc

. appears £}ia£ no plenarty does put the patron that has

title to present out of possession, but only plenarty by pre-

sentation : but plenarty by collation does put him that had right

to collate out of possession (e) .

Had presented to any Church.']—This is intended of a church

presentative (/).
Whose Clerk was admitted.]—Albeit that admitted in its proper

sense is, when the bishop upon examination finds him able, yet

here it is taken for institution ; because that before institution,

the rightful patron is not put out of possession. And it is to

be observed, that by the institution, the church, as to all common
persons, is full as to the spiritualty, that is, the cure of souls,

which the bishop by the act of institution has committed to him
;

but before induction the parson has not the temporalities be-

longing to his rectory (g).

But the church is not full against the king before induction :

because in the king's case plenarty is to be intended of a full

and complete plenarty, as well to the temporalities as to the

spiritualty (g).

And if there be an usurpation upon the king, by a complete

plenarty, the king cannot present to the church before he has

removed the incumbent by quare impedit, lest contentions might
grow in the church between the several claimers of the benefice,

to the disturbance or hindrance of divine service ; and this was
by the common law (g).

But in that case, the king is only put out of possession as to

the bringing of an action ; but the inheritance of the advowson
is not devested out of him (g).

He that was very Patron could not recover his Advowson.]—At
the common law, if a stranger had presented his clerk, and he
had been admitted and instituted to a church, whereof any
subject had been lawful patron : the patron had no other

remedy to recover his advowson, but a writ of right of advowson,
wherein the incumbent was not to be removed. And so it was
at the common law, if an usurpation had been had upon an
infant or feme covert, having an advowson by descent, or upon

(e) 1 Inst. p. 344 ; 2 Inst. p. 357. (/) 2 Inst. p. 357. (g) Ibid.
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tenant for life, or the like ; the infant, feme covert, and he in

the reversion, were driven to their writ of right of advowson

;

for at the common law, if the church were once full, the incum-

bent could not be removed, and plenarty generally was a good
plea in a quare impedit or assize of darrem presentment, and the

reason of this was, to the intent that the incumbent might
quietly intend and apply himself to his spiritual charge ; and
the law did intend, that the bishop that had cure of souls within

his diocese, would admit and institute an able man for the dis-

charge of the spiritual function, and .that the bishop would do
right to every patron within his diocese. But at the common
law, if any had usurped upon the king, and the presentee had
been admitted, instituted, and inducted (for without induction

the church had not been full against the king) , the king might
have removed him by quare impedit, and have been restored to

his presentation ; for therein the king has a prerogative, that

nullum tempus occurrit regi ; but the king could not present, for

the plenarty barred him of that, neither could the king remove
him any way but by action, to the end the church might be the

more quiet in the meantime ; neither did the king recover

damages in his quare impedit at the common law. But this

statute has altered the common law in all these cases (h).

It is provided, that such Presentments.']—The words before- Cases to

going, to which these have reference, extend only to heirs in which statute

ward ; but these words are to be expounded of such present-

ments as are within the same mischief : and therefore this act

extends to heirs of advowsons, though they may be out of

ward (/).

Shalt not be so prejudicial to the right Heirs.
~\
—This act

relieves only infants that have advowsons by descent ; for if an
infant has an advowson by purchase he remains at the common
law, and is not remedied by this act (h) .

And this being a law that suppresses wrong, and advances

right, does bind the king, though he be not named in the act (k) .

Or to them unto whom such Advowsons ought to revert after the

Death of any Persons.]—That is, to those heirs that have the

reversion of the advowson by descent ; but the heir of him in

the remainder is not within the purview of this act (k).

After the Death of any Persons.]—That is, of tenant by the

curtesy, tenant in dower, or otherwise for life, or for years, or in

fee-tail (k) .

The same shall be observed in Presentments made unto Churches
being of the Inheritance of Wives.]—But if a feme covert has an
advowson by purchase, and not by inheritance, she is not within
the remedy of this act (/).

Also Religious Men, as Bishops, Archdeacons, Parsons of

{h) 1 Inst. p. 344 ; 2 Inst. p. 356
;

(k) Ibid.
3 Black. Com. p. 244. (I) 2 Inst. p. 359.

(i) 2 Inst. p. 358.
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Churches, and other SpiritualMen shall be aided by this Statute.']—
By this presentation and usurpation in time of vacation, albeit

the freehold and inheritance is in abeyance
;
yet the usurper

gains a fee-simple in the advowson ; like as if one enters into

lands during the vacation, and claims the same as his inherit-

ance, he gains an inheritance by wrong. But yet as the dying
seised of lands in that case during the vacation shall not take

away the entry of the successor, no more shall the usurpation

during the vacation take away the right of presentation when
the church becomes void ; and if he be disturbed, he shall have
his quare impedit (m).

Plenarty The Plea shall not fail by reason of the Plenartij.~]—-By the

common law, as hath been said, plenarty before the writ of quare

impedit brought was a good plea, but plenarty hanging the writ

was no bar at the common law ; but now by this statute plenarty

is no plea in a quare impedit or darrein presentment, unless it be

by the space of six months before the quare impedit brought ; for

if the rightful patron bring his action within the six months, it

is maintainable by this statute ; which short purview does remedy
many mischiefs at the common law (n).

But this act does not bind the king ; for plenarty by the space

of six months is no bar against him, for he may have his quare

impedit when he will; and that, whether he claims in the right

of his crown, or in the right of a subject (o) as in right of a

ward (0).

So that the Writ be purchased within Six Months.
~\
—And

because this computation does concern the church, it is great

reason that it shall be made according to the computation of the

church, which churchmen do best know ; and therefore the com-
putation shall be made according to the calendar for one half

year, and not accounting twenty-eight days to the month (0).

The very Heir is disturbed to present.—Hereby the heir in

reversion is provided for, and not the lessor himself. And albeit

tenant by curtesy, tenant in dower, tenant for life, or tenant in

tail presented last
;
yet the heir to whom the reversion falls in

possession, shall have by this branch an assise of darrein pre-

sentment, albeit the heir or his ancestor did not immediately
present before (p).

Damages. Damages shall be awarded."]—Before the making of this act,

the plaintiff in a quare impedit recovered no damages, lest any
profit the patron should take should savour of simony, which the

common law did detest. And this is the cause that the king in

a quare impedit recovers no damages ; because he could recover

none by the common law, and the king is not within the pur-

view of this clause (q)

.

So that the Bishop do confer to the Church.']—Albeit the bishop

(m) 2 Inst. p. 359.

(w) 2 Inst. p. 360.

(0) Ibid.

(p) 2 Inst. p. 361.

(?) 2 Inst. p. 362.
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has not collated, yet if he has the right of collation, the plaintiff

shall, if he will, recover double damages within the meaning of

this act. But if, notwithstanding the hishop's title to collate,

the church remaineth void, the plaintiff may recover his presenta-

tion ; and if he does, the damages shall he only for half a year

;

in which case he hath his election, either to lose his presentation

and have douhle damages, or to have his presentation with single

damages (r).

For Two Years' Value of the Church.']—And this shall he

accounted according to the very true value, as the same may he

letten (s).

Shall have a Writ to demand the Advowson of the Tithes.]—By Consequential

the common law, if the incumbent of one patron demanded remedies -

tithes against the incumbent of another patron, the writ of

indicant did lie; for that the right of the patronage should

come in question ; for by the presentation of the patron, his

incumbent is to have the tithes, which are the profits of the

church. And in a writ of right of advowson, the patron used

to allege the esplees (or profits) in his incumbent in taking of

the great and small tithes ; and therefore if the right of tithes

came in question, that concerned the right of advowson, the writ

of indicavit did lie (t).

The mischief before this statute was, that seeing the right of

tithes could not be tried between the two persons after the indicavit

granted, the person prohibited was without remedy for trial of

the right of tithes ; and therefore this act does give the patron,

whose clerk is prohibited, a writ of right of advowson of tithes

;

and if the right be tried for the demandant, the cause shall be
removed into the court christian (a).

But what if the patron hath but an estate for life, so as he
cannot have this writ of right of advowson ; what remedy shall

be had for trial of the right of tithes in this case ? It seems
that by construction of this statute, the defendant in the indicavit

appearing upon the attachment, shall plead to the right of the

tithes in the king's court, or otherwise he shall be without
remedy (u).

When a stranger that has no right presents to a church and Usurpation,

his clerk is admitted and instituted, he is said to be an usurper,

and the wrongful act that he has done is called an usurpation.

This is the definition given by Lord Coke ; and with regard to

the first step towards an usurpation which he there mentions,
viz., presenting, it is to be observed, that a presentation made
by a stranger, if it be void in law (as in the case of simony, or

of a presentation to a donative, or to a church that is full),

(r) 2 Inst. p. 362. In such case (s) 2 Inst. p. 363.
no damages were given. See Holt (t) 2 Inst. p. 364.
v. Holland, 3 Lev. p. 59; and (u) Ibid.
Serjt. Hill's MSS.
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In time of

peace.

Completed
by peaceable
possession for

six months.

makes no usurpation against the rightful patron ; as neither

does a presentation where between the usurper and the person

upon whom the usurpation is made there is privity in blood, as

in the case of coparceners ; or privity in the estate, as between
lessor and lessee, grantor and grantee, joint tenants, and tenants

in common. In none of these cases is the act of presenting the

foundation or commencement of what the law calls an usurpa-

tion. And as to the second step mentioned in the aforesaid

definition (viz., being admitted and instituted), it must be an
admission upon a presentation made ; and by consequence not a

collation by the bishop, nor the institution of a clerk who, pre-

tending himself to be patron of a church that is void, prays the

ordinary to admit and institute him, and (without a presentation

in form) obtains institution (x).

Also it is said that no usurpation in time of war puts the right

patron out of possession, albeit the incumbent come in by insti-

tution and induction ; and time of war does not only give privi-

lege to them that be in war, but to all others within the kingdom

;

and although the admission and institution be in time of peace,

yet if the presentment were in time of war, it puts not the right

patron out of possession (y) .

And the reason of this seems to have been because anciently

in the time of war the courts were shut up, so that the true

patron might not have an opportunity to bring his quare impedit

within the six months.

The pleadings in quare impedit, down at least to the new
practice under the Judicature Act, have always averred that the

previous presentations relied on in evidence of possession were
made in time of peace (z).

For to complete an usurpation, the usurper must be in peace-

able possession for six months. To sum up : Since the statute

of 13 Edw. 1, st. 1, c. 5, to enable the usurper to plead- plenarty

against the true patron, so as to debar him absolutely of that

turn, it is not enough that the usurper do present duly and
his presentee be admitted, instituted and inducted, but also that

the church has been full by the space of six months, and no
writ brought to recover the presentation ; for within the six

months the patron may bring his action of quare impedit, and
recover his presentment and possession of the advowson ; but if

this action be not brought within the six months the incumbent
is in for life, and the usurpation complete.

And heretofore, if an usurper presented, and the clerk was
instituted and inducted, and the true patron did not bring his

quare impedit within six months, in some cases he did not only

(x) Gibs. p. 782. (z) Mallory on Quare Impedit

;

\y) 1 Inst. p. 249 ; Wats. c. 20, Walsh v. Bp. of Lincoln, L. R. 10

pp. 155, 222. C. P. p. 518.



ENTRY ON BENEFICE. 347

lose his turn for that time, but his presentation was gone for

ever (a)

.

But the statute of 7 Anne, e. 18, reciting that " Forasmuch 7 Anne, c. 18.

as the pleading in a quare impedit is found very difficult, whereby
many patrons are either defeated of their rights of presentation,

or put to great charge and trouble to recover their right," enacts

that " no usurpation upon any avoidance in any church, vicarage

or other ecclesiastical promotion, shall displace the estate or

interest of any person entitled to the advowson or patronage

thereof, or turn it to a right ; but he or she that would have had
a right if no usurpation had been, may present or maintain his

or her quare impedit upon the next or any other avoidance (if

disturbed) notwithstanding such usurpation" (b).

14 Car. 2, c. 25, restored all advowsons, &o., usurped by the 14 Car. 2,

Long Parliament, to their lawful owners. c
-
25 -

By 20 Greo. 2, c. 52, All titles and suits and actions of quare 20 Geo. 2,

impedit were excepted out of the general pardon granted by that c
-
52,

act to all persons concerned in the late rebellion.

When by the judgment in a quare impedit the inheritance, Pleading and

estate or interest of the patron that presented is to be divested, action of

such patron ought to be named in the writ ; because the patro- ^wre impedit.

nage should else be recovered against him who had nothing in

the patronage, namely, the clerk ; and it is not reason that he
who is patron should be dispossessed and ousted of his patronage

when he is a stranger and not party to the action, especially

when he may be made a party (c)

.

Aliter where the presentation alone is to be recovered (d).

When the patron was omitted, the proper course was for the

incumbent to plead in abatement (<?)

.

And not only the patron, but also his incumbent, must be
named in the writ ; for if an incumbent at the time of purchas-

ing the original writ be admitted and instituted at the presenta-

tion of any one, although the ordinary and his patron be named,
yet such incumbent that is not mentioned shall not be removed,
but only the patronage recovered (/). Quia res inter alios acta

alteri nocere non debet (g)

.

And in some cases it is necessary also to name the ordinary
in the writ ; for if the patron be disturbed in presenting, and
the church be not filled, the ordinary is to be named in the writ,

or else he will collate, hanging the suit, by lapse ; whereas if he
be named, he must either disclaim, and then judgment may be
had against him, or else he must plead, and so allow himself to

(a) Elvis v. Alp. of York, Hob. (d) Hall v. Bp. of Bath and Wells,

p. 322. See Ashby v. White, Ld. Savile, p. 108 ; Thornton v. Sir
Eaym. p. 954. George SaviU, Palm. p. 311.

(b) Wats. c. 7, p. 65. (e) Elvis v. Abp. of York, Hob.
(c) Wats. c. 24, p. 255

; Winch- p. 317.
combe v. Pidlestone, Hob. p. 193

; (/) Wats. c. 24, p. 258.
Savile v. Thornton, Cro. Jac. p. 651. \g) BosweVs case, 6 Co. p. 51 b.
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Nature of

action.

Teste of

writ.

Presentation
during suit.

3 Edw. 1.

c. 28.

be a disturber, and being made party to the action be is barred

of tbe advantage of lapse (h).

Quare impedit is a possessory action, and therefore not to be
maintained without a possession ; for which reason the plaintiff

must always declare upon a presentation made by himself or his

ancestor, or one whose estate he has, or by the grantee of the

next avoidance, or by his lessee for life or for years (/).

But yet the want thereof may be cured by verdict (k).

Under the old law in all writs of quare impedit the teste of the

writ ought to be made the very day the writ is taken out and
not at any time before, and this by reason of the lapse (/). For
if the writ abate, no new writ could be brought after the six

months (m).

By a constitution of Archbishop Langton, " If two are pre-

sented to one and the same church, the custody thereof shall be
given to neither of them pending the suit. And if the right of

collating to such church shall lapse to the bishop, in such case,

lest either of the parties should be prejudiced by the bishop's

collation, who shall afterwards carry his cause as to the right of

patronage, it is decreed, that the bishop shall collate neither of

those who have been presented to the same church for that turn,

unless by consent of both the patrons" (n).

And by 3 Edw. 1, c. 28, "None of the king's clerks, nor of

any justicer from henceforth, shall receive the presentment of

any church, for the which any plea or debate is in the king's

court, without special licence of the king ; and that the king
forbiddeth, upon pain to lose the church, and his service."

The mischief before which act was, that pending a suit for a

church in the king's court, the one party or the other would
present the chaplain of the king, or of some of the judges, the

more to countenance the one party, and discourage the other

:

and at that time the mischief was greater, because if the clerk

(h) Wats. c. 24, p. 253 ; 1 Inst,

p. 344 b.

(?) 3 Salk. p. 293; Tvfton x.

Temple, Yaugh. p. 8 ;
Beynoldson

x. Bp. of London, 3 Ley. p. 436;
I)!fjhy x. Fitzharlert. Hob. p. 102

;

1 Dow & CI. p. 256. See exceptions

to this rule, Grocers' Co. x. Abp. of
Canterbury, 3 Wilfl. pp. 225, 231

;

Farnuorth x. Bp. of Chester, 4 B.

& C. p. 555 ;
Reynoldson x. Blake,

1 Ld. Eaym. p. 201.

(k) Bex x. Bp. of Llandaff, 2

Stra. p. 1006.

(I) Wats. c. 23, p. 254.

(m) Sir Hugh PortmarCs case, 7

Co. p. 27. For the practice of the

courts of common law under the old

law on this head, consult Walwyn

x. Bp. of Llandaff, 2 Wils. p. 233

;

Barter x. Bp. of London, 1 Black. H.
p. 412, n.

;
Willes, p. 659

;
Gully x.

Bp. of Exeter, 2 M. & P. p. 105; 4
Bing. p. 525

;
Shepherd x. Bp. of

Chester, 4 M. & P. p. 130 ; 6 Bing.

p. 435 ; Th rah x. Bp. of London, 1

Black. H. p. 376 ; Bex x. Marquis of
Stafford, 3 T. B. p. 646; Birch x.

Bp. of Lichfield and Coventry, 3 B.
& P. p. 444 ; Greenwood v. Bp. of
London, 1 Marsh, p. 292; 5 Taun.

p. 727; Shireburne x. Hitch (in

error), 1 Bro. P. C. 110; Apperley

v. Bp. of Hereford, 3 Moo. & S.

p. 102
;

Tyrrell x. Jenner, 3 M. &
P. p. 648 ; 6 Bing. p. 283.

(n) Lind. p. 215.
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of an usurper was instituted, the true patron had no remedy but

by a writ of right of advowson (o).

And by 13 Edw. 1, st. 1, c. 49, it is enacted as follows :
" The 13 Edw. 1,

chancellor, treasurer, justices, nor any of the king's counsel, no st *> c
-
49 *

clerk of the chancery, nor of the exchequer, nor of any justice

or other officer, nor any of the king's house, clerk nor lay, shall

not receive any church, nor advowson of a church, land, nor tene-

ment in fee, by gift, nor by purchase, nor to farm, nor by cham-
perty, nor otherwise, so long as the thing is in plea before us,

or before any of our officers ; nor shall take no reward thereof.

And he that doth contrary to this act, either himself or by
another, or make any bargain, shall be punished at the king's

pleasure, as well he that purchaseth as he that doth sell."

Judgment being given, the effects thereof are, that he that Effect of

recovers, recovers the advowson as well as the presentment, and
j'udgment -

by the very judgment absolutely given, there is this effect of

the judgment, that the incumbent that was in a church when
the writ was brought, if named in the writ, is actually removed

;

but if not named in the writ, he shall never be removed ( ])).

Another effect of a judgment given in a quare impedit is, that

he for whom the judgment is given shall recover as well his

damages, as his presentment and advowson, by the aforesaid

statute of 13 Edw. 1, st. 1, c. 5 (q).

And the recoverer shall have a writ to the bishop to admit his Writ to tne

clerk (r).
to

By a constitution of Archbishop Boniface, " If when a man
hath recovered his right of patronage in the king's court, the

king doth write to the bishop, or to any other who hath power
to grant institution, that he admit the clerk presented by such
person having so recovered as aforesaid ; the clerk presented

shall be freely admitted, if the benefice be vacant, and there be
no other canonical impediment, that the patron be not injured.

But if the benefice be not vacant, the prelate may excuse himself

to the king or his justices, by answering, that because the benefice

is not vacant, he cannot therefore fulfil the king's mandate.
But the patron may, if he pleaseth, present again the person
who is in possession ; that so the right of him who hath so

recovered may be declared for the future."

Or to any other who hath Power to grant Institution^—As the

(o) 2 Inst. p. 212.

{p) Wats. c. 28, p. 289; BosweVs
case, 6 Co. p. 51 b; Cort v. Bp. of
St. David's, Cro. Car. p. 348.

(7) Wats. c. 28, p. 292. The sta-

tutes, 3 Hen. 7, c. 10, and 4 & 5

Will. 4, c. 39, which made provi-
sion as to the costs in these actions,

have now been repealed. See, on
the construction of the last act, the
cases of Edwards v. Bp. of Exeter,

6 Bing. N. C. p. 146 ; Walsh v. Bp.

of Lincoln, L. E. 10 C. P. p. 537.

(r) Wats. c. 28, p. 295. But
when the bishop is an actual and
not a mere formal litigant, it seems
that the writ goes to the metro-
politan. Mallory on Quare Im-
pedit, pt. i. p. 178; pt. ii. p. 94.

This course was adopted in Mar-
shall v. Bp. of Exeter, supra, p. 320;
and Walsh v. Bp. of Lincoln, supra,

p. 311.
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dean, or archdeacon, or other such like : who may have such

power by custom, prescription, or special privilege (s).

Shall be free!?/ admitted.']—That is, without making any inqui-

sition of the right of patronage ; because it is enough that the

king by his letters testifieth that he hath obtained the right of

patronage in his court (t).

The King doth icrite to the Bishop. ]—That is, by writ issuing

out of his court. And if the bishop, upon receipt of the writ,

did not admit the clerk ; another writ used to issue, which was
called the writ of quare non admisit (u).

And it is said, the very judgment in a quare impedit is an
amotion of the incumbent, though he continue still the possession

de facto ; and if the plaintiff be instituted upon a writ to the

bishop, the defendant cannot appeal ; and if he does, a prohibi-

tion lies; because in this case the bishop acts as the king's

minister, and not as a judge (x).

It should be noticed that where a dispute arose as to the right

of the apparent patron to present (such right being contested on
equitable grounds), the Court of Chancery restrained by injunc-

tion the bishop from presenting any person to the benefice till

the suit had been decided (y) .

—

—

Sect. 8.

—

Admission, Institution and Induction.

In this section we will consider :

—

1. Admission.

2. Institution or Collation.

3. Induction.

Admission. In a larger sense admission is sometimes used to include also

institution, but more frequently, and properly, admission is

taken to be when the bishop upon examination approves of the

presentee as a fit person to serve the cure of the church to which
he is presented, and institution is that act by which he commits
to him the cure thereof (z) .

And we find sometimes also the practice of investiture by
the bishop in our ecclesiastical records, ipsum instituit et in-

vesttiit annulo suo, which is frequently repeated in Archbishop
Peccham's Register (and was in Bishop Gibson's time in use in

the diocese of St. Asaph), and is mentioned as distinct from the

admission, institution and induction (a).
" Admitto te habilem"

was the language of the bishop (b).

(s) Lind. p. 217. (z) Wats. c. 15, p. 149.

(t) Ibid. (a) Gibs. p. 808.

(u) Wats. c. 28, p. 302. (6) 1 Inst. p. 244 a ;
WrigUon v.

\x) 3 Salk. p. 293. Browne, 3 Lev. p. 211 ; RoUnson v.

\y) Oreenslade v. Bare, 17 Beav. WooJer, 2 Roll. p. 199.

p. 502.

Operates as

an amotion.

Injunction.
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There is no difference between institution and collation as to Difference

the action itself, but this : that the bishop does not present to ^JJ^^d
such livings as are in his own gift, but immediately institutes collation,

his clerk in much the same form as he or his chancellor insti-

tutes a clerk presented by any other patron. And as the

bishop collates to benefices of his own gift jure pleno, so he does

to those which fall to him by lapse (c) .

By Canon 40 of 1865, which is the old Canon of 1603 with

the amendment that a declaration, in a new form, is substituted

for an oath, it is provided as follows :

—

" To avoid the detestable sin of simony, because buying and Oath or_

selling of spiritual and ecclesiastical functions, offices, promo- f^i^jf
1011

tions, dignities and livings, is execrable before Grod; therefore simony,

the archbishop, and all and every bishop or bishops, or any
other person or persons, having authority to admit, institute,

collate, install, or to confirm the election of any archbishop,

bishop, or other person or persons to any spiritual or eccle-

siastical function, dignity, promotion, title, office, jurisdiction,

place, or benefice with cure or without cure, or to any eccle-

siastical living whatsoever, shall before every such admission,

institution, collation, installation or confirmation of election,

respectively cause to be made by every person hereafter to be
admitted, instituted, collated, installed, or confirmed in or to

any archbishopric, bishopric, or other spiritual or ecclesiastical

function, dignity, promotion, title, office, jurisdiction, place, or

benefice with cure or without cure, or in or to any ecclesiastical

living whatsoever, this declaration in manner and form follow-

ing, the same to be taken by every one whom it concerneth in

his own person, and not by a proctor

:

" *I
9
A. B., solemnly declare, that I have not made, by myself or

any other person on my behalf, any payment, contract, or promise

of any kind whatsoever which to the best of my knowledge or belief

is simoniacal, touching or concerning the obtaining the preferment

of ; nor will I
at any time hereafter perform or satisfy, in whole or in part, any
such kind ofpayment, contract, or promise made by any other with-

out my knowledge or consent.''"

Also the person to be instituted shall take the oath of Oath of

canonical obedience in like manner {d).
obedience

Which oath is as follows :

—

"7, A. B., do swear, that I will perform true and canonical

obedience to the Bishop of C. and his successors, in all things lawful
and honest : So help me God" (e).

By 28 & 29 Yict. c. .122, s. 5, Every person about to be Assent to the

instituted or collated to any benefice .... shall before in- ^^^5
stitution or collation is made .... make and subscribe the Prayerbook.

(c) Johns, p. 89.

(d) Clarke, Praxis, tit. xci.

(e) Gibs. p. 810.
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Oaths of

allegiance and
supremacy.

Subscription

to the three

articles con-
cerning the
supremacy,
the Common
Prayer, and
the Thirty-
nine Articles.

New canon,

declaration of assent (/) and the declaration against simony (#),

and take the said oath of allegiance and supremacy (h), in the

presence of the archbishop or bishop by whom he is to be
instituted, collated .... or the commissary of such arch-

bishop or bishop.

By Canon 36 of 1603, No person was, either by institution

or collation, to be admitted to any ecclesiastical living; except

he first subscribe to these three articles foliowing :

" That the king's majesty, under God, is the only supreme
governor of this realm and of all other his highness's dominions
and countries, as well in all spiritual or ecclesiastical things or

causes, as temporal ; and that no foreign prince, person, prelate,

state or potentate, hath or ought to have any jurisdiction, power,

superiority, pre-eminence or authority, ecclesiastical or spiritual,

within his majesty's said realms, dominions and countries.
" That the Book of Common Prayer, and of ordering of

bishops, priests, and deacons, containeth in it nothing contrary

to the Word of Grod, and that it may lawfully so be used ; and
that he himself will use the form in the said book prescribed, in

public prayer, and administration of the sacraments, and none
other.

" That he alloweth the Book of Articles of Religion agreed

upon by the archbishops and bishops of both provinces and the

whole clergy in the convocation holden at London in the year

of our Lord God one thousand five hundred and sixty-two : and
that he acknowledgeth all and every the articles therein con-

tained, being in number nine and thirty, besides the ratification,

to be agreeable to the Word of God."
This canon, however, has been repealed, and a new one

analogous to the statute was passed by Convocation in 1865,

and ratified Dy the Crown in 1866. This canon, containing the

Declaration of Assent in the same words as those prescribed by
the statute, is as follows :

—

" No person shall hereafter be received into the ministry, nor

either by institution or collation admitted to any ecclesiastical

living, nor suffered to preach, to catechise, or to be a lecturer or

reader of divinity in either university, or in any cathedral or

collegiate church, city or market town, parish church, chapel,

or any other place within this realm, except he be licensed

either by the archbishop or by the bishop of the diocese (where

he is to be placed), under their hands and seals, or by one of

the two universities, under their seal likewise ; and except he

shall first make and subscribe the following declaration, which
for the avoiding all ambiguities, he shall subscribe in this order

and form of words, setting down both his christian and surname,

viz. :—I, A. B., do solemnly make the following declaration

:

" (I assent to the Thirty-nine Articles of Religion, and to the

(/) 28 & 29 Vict. c. 122, s. 1.

(<j) Ibid. s. 2.

[h) Contained in 21 & 22 Vict.

c. 48; now, by 31 & 32 Vict. c. 72, al-

tered into the oath of allegiance only
as the same is given in this last act.
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Booh of Common Prayer and of the ordering of bishops, priests

and deacons. I believe the doctrine of the Church of England, as

therein set forth, to be agreeable to the Word of God; and in public

prayer and administration of the Sacraments I will use the form in

the said book prescribed, and none other, except so far as shall be

ordered by lawful authority?
" Arid if any bishop shall ordain, admit or license any, as is

aforesaid, except he first have declared and subscribed in manner
and form as here we have appointed, he shall be suspended from
giving of orders and licences to preach for the space of twelve

months. But if either of the universities shall offend therein,

we leave them to the danger of the law and his majesty's

censure."

If the bishop admit a clerk as sufficient, he either institutes Concerning

him in person, or else gives him his fiat, and sends him to his *he Pe^
0
^

vicar-general, chancellor or commissary, to do it for him (i).
ms 1 u in^'

So Archbishop Sancroft, when he had resolved against taking

the oaths to King William and Queen Mary, and therefore

could not in reason administer them to others, did send his

clerks to be instituted to his collative benefices by the vicar-

general (/i )

.

And not only by commission in particular cases, but also the

general power of granting institution, may be delegated by
patent to chancellors or commissaries ; but this has not always
been judged convenient (I). At the Convocation of 1640, the

contrary was decreed by Canon 11.

During the time that any diocese or inferior jurisdiction is

visited, and inhibited by the archbishop, the right of institution

belongs to him ; and when any see is vacant, the right belongs

also to him, or to such other as by composition, prescription, or

otherwise, is guardian of the spiritualities (m) .

If institution be taken from an improper hand, it may be
made good by confirmation of the person from whom it ought
to have been taken. Thus, we find that an institution, which
had been given by the Bishop of St. David's, pending his

suspension, was confirmed by Archbishop Whitgift, as was
another institution by Archbishop Abbot, which had been given
by the bishop, pending a metropolitan visitation (n).

It is not of necessity that the examination, admission or In what place,

institution, be made by the ordinary within the diocese in

which the church is ; for the jurisdiction of the ordinary as to

such matters is not local, but follows the person of the ordinary
wherever he goes (o)

.

Dr. Gibson, indeed, says that it has not always been under-
stood to be clear law that a bishop may institute out of his

(0 Johns, p. 79. (n) Gibs. p. 814.

(&) Ibid. (o) Wats. c. 15, p. 154 ; Cort v.
(I) Gibs. p. 804. Bishop of St. David's, Cro. Car.
(m) Ibid. p. 341.

P. VOL. I. A A
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Degge,
Parson's
Counsellor.

Form and
manner of

institution.

Entry thereof
in the
register.

diocese, as appears by the many commissions which have been
granted from time to time by archbishops to their comprovincial

bishops to institute out of their diocese and in any part of the

province. Which commission, he says, nevertheless, may be
understood in this sense, that though the act shall be good and
valid in law when done, yet the doing it without leave is

irregular (p).

The whole matter of admission, institution and induction is

well explained in the following passage of Sir Simon Degge's
Parson's Counsellor (q) :

—" If the ordinary, &c, upon the exa-

mination of the clerk, find him fit in all points as above in the

first chapter is directed, then he admits him in these words,

Admitto te habikm, tyc; and thereupon the ordinary institutes

him in these words : Instituo te rectorem ecclesice parochialis de C.

et habere curam animarum, et accipe curam taam et meant. And
this the bishop may do as well out of his diocese as within it,

for as to this matter, it is not local, but follows the person of

the bishop whithersoever he goes. When the bishop has insti-

tuted the clerk, the ordinary, or &c." [other admitting autho-

rity] " makes a mandate under seal to the archdeacon of the

place, or to such other clergyman as he pleases, to induct the

clerk. And it may be made by the dean and chapter, but not

by the patron ; for though by the institution the church is full

against all persons save the king, yet he is not complete parson

till induction ; for by the institution he is admitted ad officium

to pray and preach, yet he is not entitled ad beneficium until he
be formally inducted, which may be done by the delivery of the

ring of the church door or latch of the church gate, or by
delivery of a clod or turf and twig of the glebe ; but the most
common and usual way is, and therefore the safest, by delivery

of the bell-rope to the new instituted clerk, and he tolling

the bell."

The form and manner of the institution is that the clerk

kneels down before the ordinary whilst he reads the words of

institution out of a written instrument drawn beforehand for

this purpose, with the seal episcopal appendant, which the clerk

during the ceremony is to hold in his hand (/•).

The words of institution are :
" Instituo te ad tale beneficium,

habere curam animarum, et accipe curam tuam et ?neam" (s).

The canon law directed the clerk to be invested in the benefice

by the delivery of a ring, staff, cup, or pen, or something in the

nature of livery of seisin, in token of his possession of the thing

to which he was so instituted.

Institution being given to a clerk, a distinct and particular

entry thereof is to be made in the public register of the ordi-

nary : that is, not only that such a clerk received institution on

{p) Gibs. p. 804.

(q) Part. i. c. 2.

(r) Johns, p. 81.

(s) 1 Inst. p.

4 Co. p. 79.

344 a
;
Digby's case,
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such a day and in such a year, but if the clerk was presented,

then at whose presentation, and whether in his own right or in

the right of another ; and if collated or presented by the crown,

then whether jure pleno or per lapsum temporis. This has been

the practice as far back as any ecclesiastical records remain

;

and it is of great importance that such entries be duly made
and carefully preserved, both to the clerk whose letters of insti-

tution may be destroyed or lost, and to the patron whose title

may suffer in time to come by the want of proper evidence

upon whose presentation it was that institution was given.

And it might tend perhaps to the better observation hereof,

if every clerk, after having passed the examination of the ordi-

nary, and thereupon obtained his flat, were sent to the proper

office of the register for his letters of institution (t)

.

And Lord Coke says,
* 4 Present" [Dr. Burn thinks the word

" present" was written short in the MS. for "presentations"],
" admissions, and institutions, &c, are the life of advowsons : and
therefore if patrons suspect that the register of the bishop will

be negligent in keeping of them, he may have a certiorari to

the bishop to certify them into the chancery"
A copy of the bishop's institution book is not evidence of a What is

presentation by a patron to a living (x) . When a blank is left evidence of a

in the register of an institution or collation for the patron's
presen a 10n '

name, parol evidence of common report is admissible to prove
who was the patron (y) .

The clerk being instituted, the institution is good, without Letters

any after act
;
yet the ordinary is wont to make letters testi- testimonial

monial thereof (s).
thereof '

It is not material what seal the ordinary makes use of in that Seal,

case (a).

Thus, in the case of Cort v. The Bishop of St. David's (9 Car. 1),

the Chancellor of St. David's had made use of the Bishop of

London's seal, and it was adjudged to be well enough, because

it is the act of the court which makes the institution, and the

instrument is only a testimonial of that act ; and the seal used
(whatever it be) shall be taken to be the seal of the person
instituting for that time (b).

Last of all, the ordinary executes and delivers to the party Mandate to

instituted a written mandate to the archdeacon or other proper ^uct -

person to induct him (c) . The form of this mandate commonly
runs to induct him or his " lawful attorney " or his " proctor

"

or " proxy." Where this is so, the incumbent may well be
inducted by proxy (d) .

(0 Gibs. p. 813. (a) Wats. c. 15, p. 155.
(u) 2 Inst. p. 357. (6) Cro. Car. p. 341.
(x) Tillard v. Shebbeare, 2 Wils. (c) Johns, p. 81. As to induc-

p. 366. tion, see further infra, p. 359.

(«/) Bp. of MeathY.LordBdfield, (d) God. p. 278; Gibs. p. 1513,
1 Wils. p. 215. Forms xix, xx ; 2 Ought. Forms

(2) Wats. c. 15, p. 154. clvii, clviii, clxi.

A a2
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Fee. By 31 Eliz. c. 6, s. 5, if any person shall for any reward or

other profit, or any promise or other assurance thereof, directly

or indirectly (other than for usual and lawful fees)
,
admit, insti-

tute, instal, induct, invest, or place any person in or to any
benefice with cure of souls, dignity, prebend, or other living

ecclesiastical, he shall forfeit the double value of one year's

profit thereof, and the same shall be void as if such person were
naturally dead (e) .

By a constitution of Archbishop Langton, No prelate shall

extort any thing, or suffer any thing to be extorted by his

officials or archdeacons for institution or putting into possession,

or for any writing concerning the same to be made (/).

And by a constitution of Archbishop Stratford, for the

writing letters of institution or collation .... no more shall

be taken than 12d. (g).

Till lately the ecclesiastical fees were regulated by the prac-

tice and custom of every diocese, according to a table confirmed

by Archbishop Whitgift, and as is directed by the 135th Canon
of 1603.

l & 2 Vict. By 1 & 2 Yict. c. 106, s. 131, "The Archbishop of Canter-
c. 106. bury, the Lord High Chancellor, and the Archbishop of York,
Ta

h
le

°v
fees w ^e assistance of the vicars-general of the said two arch-

officer wSh
7 bishops .... shall ordain and establish tables of fees, and

respect to shall have power from time to time to amend or alter such tables

benefices

18

b°
°^ ^eeS

'
*n resPec^ °^ d°nation, presentation, nomination, colla-

wTomTolDe
7 ti°n

>
institution, installation, induction, or licence, or any instru-

established. ment, matter, or thing connected with the admission of any
spiritual person to any cathedral preferment or any benefice

throughout England and Wales, by any officer, secretary, clerk,

or minister to whom belong the duties of preparing, sealing,

transacting, or doing any of such instruments, matters, and
things ; and .... such tables or amended tables shall be sub-

mitted to her Majesty's privy council, who may disallow the

same or any part thereof ; and notice shall be given in the London
Gazette of such submission to the privy council ; and if within

the space of three months from the time of giving such notice

the same shall not be disallowed, such fees, or such parts thereof

as shall not be disallowed, shall .... be deemed and taken to

be lawful fees, and thenceforward such fees, and none others

save only such as may be altered or subsequently ordained, as

before provided, shall be demanded, taken, or received by any of

such officers, secretaries, clerks, or ministers respectively ....
provided always, that the said persons shall not ordain or

establish any fees exceeding the fee which for the twenty
years next preceding the passing of this act shall have been
usually taken for or in respect of the same instrument, matter,

or thing, in case of admission to any cathedral preferment or

(e) Tide infra, Part IV., Chap. (/) Lind. p. 137.

III., sect. 3. {(/) Ibid. p. 222.
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any benefice within the diocese of London : provided also, that

the said persons shall have power to ordain graduated scales

of fees in respect of benefices below the yearly value of five

hundred pounds."
By an order in council made under this act, and gazetted on Order in

the 24th of July, 1857, the fees on institutions to livings and ^1^^
on licences to perpetual curacies are fixed as follows :

—

£ CD T.

Donation
|

|^
Presentation to

a benefice .

.

Nomination to

a perpetual
curacy ....

^

Collation to a benefice .

.

Institution to a benefice.

Licence to a perpetual
curacy . . . . *

Commission for
(

institution .

.

Do. for licence.

.

Vicar-
General
or Chan-
cellor.

r. d.

1 3 4

0 16 8

0 9 4

Registrar or
other Officer

by usage
performing
the duty.

£ s. d.

2 15 8

2 2 4

1 15 8

Secretary
of Arch-
bishop or
Bishop.

£ s.

2 2

2 2 0

1 1 0

4 4 0

4 4 0

2 2 0

1 1 0

1 1 0

Appa-
ritor.

3 6

3 6

Sealer.

4 6

4 6

1 0

Record
Keeper.

t. d.

4 6

2 6

1 0

7
/3

Induction to a benefice, whether
of one or of several united

Arch-
deacon's
Official.

Arch-
deacon's
Registrar.

Apparitor.
Record
Keeper.

Sealer.

S. d.

10 0

s. d.

13 0

s. d.

1 0

s. d.

2 6

s. d.

1 6
/• e

The clerk by institution or collation has the cure of souls Effect of

committed to him, and is answerable for any neglect in this institution or

point (h).
coUatlon -

And as to the temporalities : whereas presentation gives to

the clerk a right ad rem, so institution or collation gives him a
right in re : and therefore in virtue of collation as well as of

institution, the clerk may enter into the glebe, and take the

tithes
;
though for want of induction he cannot yet grant or sue

for them (i).

But herein collation and institution differ ; that by institution

(7<) Johns, pp. 81, 84. says, " concessio prcelatijus pinguius
(i) Gibs. p. 813. See Othobon, inducit."

Athon, p. 137, where John of Athon
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Why institu-

tion does, and
collation does

not, make a
pienarty.

Trial of

institution.

Super

-

institution

,

First fruits.

the church is full, and pienarty by six months is pleadable

against all persons but the king, and against the king also

when he claims in the right of a common person : but by col-

lation the church is not full, nor is pienarty by collation plead-

able, but the right patron may bring his writ and remove the

collatee at any time ; unless he be such patron who has also

right to collate, for against him pienarty by collation is plead-

able. And the reason why collation does not make a pienarty

is, because then the bishop would be judge in his own cause, to

the great prejudice of patrons ; and therefore the bishop's

collation in this respect is interpreted no more than a temporary
provision for celebration of divine service until the patron do
present (j).

Institution is properly cognizable in the ecclesiastical court

;

but if after induction a man is sued there, supposing his institu-

tion was void, that shall be tried in the temporal court, because

by the induction the person has a freehold in the benefice, which
must be tried at common law (k) .

A church being full by institution, if a second institution is

granted to the same church, this is a super-institution. Con-
cerning which, two things have been resolved: 1. That the

super-institution, as such, is properly triable in the spiritual

court. 2. That it is not triable there, in case induction has

been given upon the first institution (/). Petty, incumbent of

a church in Cornwall, travelled into Achaia and other parts of

Greece ; and it not being known whether he was alive or dead,

Glanville was presented, instituted, and inducted, and Petty
libelled against him in the ecclesiastical court to try the super-

institution ; and Noy moved for a prohibition ; for since the

induction, the ecclesiastical court cannot try the super-institution

;

and Grlanville being then in his first fruits, the prohibition was
granted (m) .

The advantage of a super-institution is, that it enables the

party who obtains it to try his title by ejectment, without putting

him about to his quare impedit : but many inconveniences follow-

ing from thence (as the uncertainty to whom tithes shall be paid,

and the like), this method has been justly discouraged («).

By 26 Hen. 8, c. 3, s. 1, every person "before any actual or

real possession or meddling with the profits of his benefice,"

shall pay or compound for the first fruits and profits of the

benefice for one year to the king's use, at reasonable days, upon
good sureties.

1 Yict. c. 20, transfers the collection of first fruits and tenths

to the treasurer of the Governors of Queen Anne's bounty (o) .

(j) Gibs. p. 813; Wats. c. 12,

p. 112; 1 Inst. p. 344 b; Green's

case, 6 Co. p. 29 ; vide supra, pp.
342, 346.

(7c) 2 RoU. Abr. p. 294.

(l) Gibs. p. 813.

(m) Fettle's case, Litt. p. 140.

See also Monday v. Patar, 2 Lev.
p. 125.

(n) Gibs. p. 813.

(o) Vide infra, Part V., Chap.
VIII. sect. 1.
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As already stated, after institution given (p), the ordinary Mandate of

issues a mandate for induction, directed to the person who has mductlon -

power to induct. And this person, of common right, is the

archdeacon. But by prescription or composition, others as well

as archdeacons may make inductions ; for by prescription the

dean and chapter of Lichfield used to make induction, as also

did the dean and chapter of St. Paul's (q).

So if a church was exempt from archidiaconal jurisdiction (as

many churches were), then the mandate was directed to the

chancellor or commissary ; and if a peculiar, then to the dean
or judge within such peculiar. And when an archbishop collates

by lapse, or when a see is vacant, the mandate goes, not to the

officer of the archbishop, but of the bishop (r).

If a bishop dies, or is removed, after institution given and
whilst a mandate of induction is either not issued or not executed,

the clerk may repair to the archbishop for a mandate of induc-

tion. This is, b cause the authority of the bishop is determined,

and that authority devolved to the archbishop as guardian of

the spiritualities sede vacantp. And the same rule takes place if

the bishop is visited, and his jurisdiction suspended, after in-

stitution and before induction. And though such mandate is

not executed before a new bishop is confirmed (who then has

authority to grant it), but is executed after, it shall not be void

(because it is the act of one who has authority throughout his

province), but only voidable at most; as was determined in the

Exchequer Chamber (29 Car. 2), in the case of Robimon v.

Wolley («).

The archdeacon, or other person to whom the mandate is

directed, either makes the induction in person, or directs his

precept unto others to do it (t).

And the induction is to be made according to the tenor and Manner of

language of the mandate, by vesting the incumbent with full induction,

possession of all the profits belonging to the church. Accordingly
the inductor usually takes the clerk by the hand, and lays it

upon the key, or upon the ring of the church door, or if the
key cannot be had, and there is no ring on the door, or if the

church be ruinated, then on any part of the wall of the church
or churchyard, and says to this effect :

" By virtue of this

mandate, I do induct you into the real, actual, and corporal

possession of this church of C. with all the rights, profits, and
appurtenances thereto belonging." After which, the inductor
opens the door, and puts the person inducted into the church,
who usually tolls a bell to make his induction public and known
to the parishioners. Which being done, the clergyman who
inducts indorses a certificate of his induction on the archdeacon's

'

p) Vide supra, p. 355.

q) Wats. C. 15, p. 155.
V) Gibs. p. 815.

(s) Gibs. p. 815; Robinson v.

Wolley, Jones, p. 78.

{t) Gibs. p. 815.
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mandate, and they who were present do testify the same under
their hands (s).

If the inductor or person to be inducted be kept out of the

church or parsonage-house by laymen, the writ cle vi laica

removendd lay for the clerk, which was directed out of chancery

to the sheriff of the county to remove the force, and (if need be)

to arrest and imprison the persons who make resistance (t).

If any other clergyman presented by the same patron with
the person to be inducted keeps possession, then a spoliation is

grantable out of the spiritual court, whereby the profits shall be
sequestered till the right be determined (u).

But donatives are given and fully possessed by the single

donation of the patron in writing, without presentation, institu-

tion, or induction (x) .

So if the king grants one of his free chapels, the grantee shall

be put in possession by the sheriff of the county, and not by the

ordinary of the place (t/).

And in some places, a prebendary shall have possession without

induction ; as at Westminster, where the king makes his colla-

tion by his letters patent, and thereupon the party enters upon
the prebend without other induction, and it is good. And in

some places the bishop makes the induction, and in some places

others make it, and the usage generally shall hold place (z).

But the possession of sinecures must be obtained by the same
methods by which the possession of other rectories and vicarages

is obtained, namely, by presentation, institution and induc-

tion (a) .

By a constitution of Archbishop Stratford, it is ordained that

for commissions to induct, or certificates of induction, no more
shall be taken than 12d. (b).

But as to the expenses of the induction itself, it is directed

by a constitution of the same archbishop that they who are

bound by the mandate of their superior to induct clerks admitted

to ecclesiastical benefices shall be content with moderate expenses

for such induction to be made, that is to say, if the archdeacon

induct, he shall be satisfied with 4:0 d. ; if his official, he shall be
content with 2 s. ; for all and every the expenses of themselves

and their servants for their diet
;
reserving nevertheless to the

(s) Johns, p. 84; Wats. c. 15,

p. 167.

(t) Gibs. p. 783; Johns, p. 84;
God. p. 645 ; F. N. B. pp. 54, 55,

124 ; Wats. c. 30, p. 307 ; Roberts

v. Agmondesham, Moo. p. 462 ; see

also Bird v. Smith, ibid. p. 481

;

and The King v. ZaTear, 3 Bulst.

p. 92. In the case of Ex parte
Jenkins, L. R. 2 P. C. 258, this

writ is said to be " an obsolete pro-
ceeding;" and it is suggested that

the modern remedy would be by in-

junction. There is a constitution of

Abp. Boniface (Lind. p. 318) against
clerks possessing themselves of be-
nefices by lay power.

(u) Johns, p. 82 ; 1 Ought,
p. 13 ; F. N. B. p. 36 ; Wats. c. 30,

p. 307 ; Termes de la Ley.
(x) Gibs. p. 819 ; vide supra, p.

253.

(y) Wats. c. 15, p. 155.

(z) Ibid.

(a) Gibs. p. 818.

(6) Lind. p. 222.
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person inducted his option whether he will pay this procuration

to the inductor and his attendants in such sum of money or in

other necessaries (c) .

The fees on inductions are now provided for by the order in

council stated above (d).

After institution the clerk is not complete incumbent till after Effect of

induction, or, as the canon law calls it, corporal possession. For mductl0n -

by this it is, that he becomes seised of the temporalities of the

church so as to have power to grant them or sue for them
;
by

this he is unexceptionably entitled to plead (as occasion shall

require), that he is parson imparsonee ; and by this also the

church is full, not only against a common person (for so it is by
institution), but also against the king ; and by consequence, it

is completely full, and the clerk is complete incumbent or

possessor. On which account it is compared, in the books of

common law, to livery of seisin
;
by which possession is given

to temporal estates. And what induction works in parochial

cures, is effected by installation into dignities, prebends and the

like in cathedral and collegiate churches (e), Plowden says,

installation is to be done to the prebendary by the dean and
chapter, and induction to the parson or vicar by the arch-

deacon (/).
Induction is an act of a temporal nature. So the books of Induction of

common law everywhere declare (notwithstanding it is an act of temP.oral

spiritual persons about a spiritual matter; because it instates
co^nizan0€ -

the incumbent in full possession of the temporalities, as these

are opposed to the spiritual office or function. Upon which
account it is cognizable only in the temporal courts (g)

.

And upon the like ground it is held, that the archdeacon, if

he refuse or delay to induct, is not only punishable by spiritual

censures, but is also liable to an action on the case in the tem-
poral court (h).

In the archbishop's registry, mention is made of appeals to

the archbishop, where the person who had been instituted was
denied induction, or the mandate of induction; and liberty

given, in other instances, to persons who pretended an interest,

to show cause why induction ought not to be granted after

institution given (i) .

By his induction the parson is put in possession of a part for

the whole, and may maintain an action of trespass on the glebe
land, although he has not taken actual possession of it (k) .

(c) Lind. p. 140 ; where a long
commentary on this constitution is

given ; see also Gibs. p. 814.
(d) Yide supra, p. 357.

(e) Gibs. p. 814 ; Hare v. Buckley,
Plow. p. 528; Dyer. p. 221 b;
Yaughan v. Ascue, 2 Roll. p. 451.

(/) Ibid.

(g) Gibs. p. 815; Hutton's case,

p. 15; Monday v. Patau, 2 Lev.
p. 125.

(h) Robinson v. Woolley, 1 Ven-
tris, p. 309.

(i) Gibs. p. 815.

(k) Bulwer v. Bulwer, 2 B. & A.
p. 470.
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Hedieties.

2 & 3 Vict,

c. 30.

In benefices

where there

are more than
one spiritual

person insti-

tuted to the
cure of souls,

the bishop
may order an
apportion-
ment of

spiritual

duties, if no
cause is

shown to the
contrary.

Proceedings
in case of

neglect to

comply with
the order.

An archdeacon of Rochester, when instituted and inducted
into that office, is ipso facto inducted into the prebend annexed
to it by royal grant, and may claim to be sworn in as pre-

bendary without being installed (/).

The bishop has been empowered by statute to apportion the

spiritual duties of a benefice to which more than one person is

instituted (m).

By 2 & 3 Vict. c. 30, after reciting that " There are several

benefices, in every of which more than one spiritual person is

instituted or otherwise admitted to the cure of souls generally

within the same," it is enacted, that " It shall be lawful for the

bishop of the diocese in which any such benefice having more
than one spiritual person instituted or otherwise admitted or

licensed to the cure of souls generally within the same is locally

situated, from time to time to direct a decree, with intimation, to

issue from the registry of the diocese, calling upon the spiritual

persons instituted or otherwise admitted to the cure of souls,

and upon the churchwardens or chapelwardens and other inhabi-

tants of any such benefice, or any of them, to show cause before

the bishop in person, at a time and place specified in such decree,

such time not being within one month from the service of such

decree, and such place being within the diocese, why the

spiritual duties of such benefice should not be apportioned

between or among such spiritual persons in the manner and in

the proportions specified in such decree ; and if at the time and
place appointed cause to the contrary be not shown to the satis-

faction of the said bishop, it shall be lawful for him to issue an
order in pursuance of, and in conformity with such decree, or, if

cause be shown, to withhold, amend, or vary such order, as to

him may seem just and proper ; and every such order shall

issue under the hand and episcopal seal of the bishop, and shall,

on its being issued, be registered in the registry of the diocese
;

and every such decree and order shall be served on every such

spiritual person thereby affected, and on one of the church-

wardens or chapelwardens of the benefice, by delivering to them
a copy thereof, or leaving a copy at the house or legal residence

of such spiritual person, churchwardens or chapelwardens, and
on the inhabitants of the benefice, by affixing and leaving

affixed a copy thereof on the doors of the several churches

or chapels of such benefice ; and a copy of such order

shall be deposited and preserved by the churchwardens of the

parish or parishes within such benefice, or one of them, in the

parish chest of every such parish, and be shown without fee to

any parishioner requiring to see the same, at reasonable times

;

and in case any such spiritual person shall refuse or neglect to

comply with such order for the space of one month after such

(I) Rex v. Dean and Chapter of
Rochester, 3 B. & Ad. p. 95 ; S. P.

Bex v. Baylay, 1 B. & Ad. p. 761.

(m) Vide supra, p.

Chap. XIV., sect. 2.

268; infra,
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service, or if any such spiritual person shall at any time after

such service refuse or neglect to perform the spiritual duties of

the benefice in the manner and proportions in and by such

order directed, then and in any or either of such cases, it shall

be lawful for the said bishop to proceed against such spiritual

person so neglecting or refusing to comply with such order in

the same manner as the bishop is empowered to proceed in the

case of a spiritual person by reason of whose negligence the

ecclesiastical duties of his benefice are inadequately performed

:

Provided always, that any such spiritual person, or churchwarden, Appeal.

chapelwarden or inhabitant, who shall have appeared to show
cause against, and who shall think himself aggrieved by any
order made by any bishop in pursuance of the powers given to

the bishop by this act may, within thirty days from the service

of such order, appeal against the same to the archbishop of the

province, and the archbishop shall hear and determine such

appeal, and confirm, revoke, or vary such order, as to him may
seem just and proper ; and if he shall revoke or vary the same,

such revocation or variation shall be registered in the registry

of the diocese, and be served, preserved, shown and enforced as

hereinbefore directed with regard to the original order ; and it

shall be lawful for the archbishop, if he shall think fit, to order

the appellant to pay the costs of such appeal : Provided also, Notice of

that in any case in which an appeal shall be interposed by any aPPeal -

spiritual person, notice thereof shall forthwith be given, by or

on behalf of the bishop by whom the order appealed from shall

have been made, to the churchwardens of the parish, and to the

spiritual persons having the cure of souls in such parish ; and Hearing of

all persons interested in such order shall be entitled to be heard aPPeal -

before the archbishop to oppose the revocation or variation sought
to be obtained by the original appellant from such order."

Since this act was passed, however, provision has been made
towards abolishing this class of benefices (n).

The old law on the subject of the requisites after induction Requisites

was contained in 13 Eliz. c. 12, ss. 1, 3 ; 14 Car. 2, c. 4, ss. 2, 3; ^ ^duc -

and 23 Greo. 2, c. 28. On these statutes there were several cases

decided, most of which have under the present law become
immaterial.

Now by the Clerical Subscription Act, 1865 (28 & 29 Vict. 28 & 29 Vict,

c. 122), s. 7, "Every person instituted or collated to any benefice c
*
122,

with cure of souls, or licensed to a perpetual curacy, shall, on
the first Lord's Day on which he officiates in the church of such
benefice or perpetual curacy, or on such other Lord's Day as the
ordinary may appoint and allow, publicly and openly, in the
presence of the congregation there assembled, read the Thirty-
nine Articles of Eeligion, and immediately after reading the
same make the said declaration of assent, adding, after the

(n) See 3 & 4 Yict. c. 113, s. 72 ; 32 & 33 Vict. c. 94, s. 9, vide infra,
Chap. XIV., sect. 2.



364 ORDERS AND OFFICES OF THE CHURCH.

words ' articles of religion,' in the said declaration, the words
* which I have now read before you.'

" If any person instituted, collated or licensed as aforesaid

wilfully fails to comply with the provisions of this section, he
shall absolutely forfeit his benefice or perpetual curacy, but no
title to present by lapse shall accrue by any such forfeiture

until the ordinary has given six months' notice thereof to the

patron " (o).

Evidence of The old books say that if a parson or vicar claims tithes in
compliance. right of the church or benefice whereof he is incumbent, he is in

strictness bound to prove his institution, induction, and all things

else required by law to qualify him to be incumbent of that

church to which the tithes belong. But if he has been for

several years in possession, he is not ordinarily put to prove
these matters, unless the defendant in his defence shows some
reasons why these things ought to be proved and made out.

But the law does not determine how many years the plaintiff

ought to be in the possession of his benefice, to excuse him from
being put to the proof of these things ; but that seems to be left

to the discretion of the judge who tries the cause : though it

seems that a small number of years', as three or four, quiet

possession may be sufficient (p).

Woodcock v. And in Woodcock v. Smith (1718), it was declared by the
Smith. whole Court of Exchequer, that although at law they held a

parson or vicar to the proof of his admission, institution and
induction, and reading the articles; yet they never did it in

equity (q).

Towel v. The case of Towel v. Nilbank (13 Geo. 3) has been already re-
MUbank. ferred to (r) . In that case the Court made these observations on

this subject :
" As to the second question, we are all of opinion,

that in the present case, as no evidence was given by the defendant

to raise a doubt whether the plaintiff had subscribed, &c, it was
not incumbent on him to give evidence of his having actually

done so. The presumption always is, that every man conforms

to the law, and that presumption shall stand till something
appears to shake it. Nor is the defendant hereby put upon
proving a direct negative. It is a negative qualified with cir-

cumstances. Some of these ceremonies are to be performed
publicly within a limited time

;
registers are kept of the others.

And if evidence had been given that a person had regularly

attended the church, and heard nothing of this matter ; or if a

search had been made in the bishop's register, and nothing had
been found therein, this would have destroyed the presumption,

and put the plaintiff on proof of his having performed those

requisites. ... In Dr. Sherard's case, before Mr. Justice

(o) For the old law as to lapse in (p) Bohun Law of Tithes, p. 433

;

these circumstances, see Bacon v. Doe d. Kerby v. Carter, Ry. & M.
Bp. of Carlisle, Dyer, p. 346 ; 6 Co. p. 237.

p. 29. See also Gibs. p. 817 ; 4 (q) Bunb. p. 25.

Inst. p. 323 ; et vide infra, sect. 9. (r) Vide supra, p. 255.
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Wilmot, at Sarum Assizes, about ten years ago, where a pre-

bendary brought an ejectment for a house belonging to his

prebend, and was required to show that he had performed the

requisites necessary by law to make him prebendary ; it was
holden that it ought to be presumed he had performed them,

till something appears to the contrary" (s).

In order that the clerk may be prepared to make proof of Practical

these matters when called upon, it may be convenient that he directions,

have some intelligent persons, whom he may trust, present

when he is inducted ; and (if it may be) the same persons

present at such time when he shall perform the other matters

required by the law to be performed in his parish church ; and
to the end that they may be able to testify that all things are

done as they ought to be, the clergyman may desire them to

read with him, or to observe as he reads the morning and
evening prayer, and also the Thirty-nine Articles ; and he
ought also to give them a copy of the declaration which he is

to read ; for otherwise, if their testimony be wanted, it will be
hard for them to depose that he read a true copy thereof, and
that all things were done according to law. And it is also

advisable that he make a writing to be subscribed by his

witnesses, after this or the like form :

—

We ichose names are underwritten do hereby certify and declare Form of

that A. B., rector of C, within the diocese of D., in the county of certificate of

E., was in the presence of us inducted into his church of C. afore-
comPliance -

said, by F. G., rector ofH., on the day of , in this present

year, by virtue of certain letters of induction made tinder the hand
and seal of 1. K., archdeacon of L., within the diocese aforesaid,

for that purpose directed " To all and every," &o. And also that

the aforesaid A. B. on the day of , in the year aforesaid,

being the first Lord's day on which he officiated in his church afore-

said [or being a Lord's day appointed and allowed by the ordinary

for that purpose'] did in his church aforesaid, publicly and openly,

in the presence of the congregation there assembled, read the Thirty-

nine Articles of Religion, and immediately after reading the same
make the declaration following : " L, A. B., do solemnly make the

following declaration : I assent to the Thirty-nine Articles of
Religion and the Book of Common Prayer, and of the ordering of
bishops, priests, and deacons. I believe the doctrine of the Church
of England as therein set forth to be agreeable to the word of God;
and in public prayer and administration of the Sacraments L will

use theform in the said book prescribed and none other, except so

far as shall be ordered by lawful authority." And these things

we promise to testify upon our oaths, if at any time we shall be law-

fully thereunto required. In witness whereof we have hereunto set

our hands, this day of , in the year of our Lord (t).

It only remains to mention that a perpetual curate is put in Perpetual

possession of his benefice by licence from the bishop without curates.

(s) 2 Black. W. p. 851. (0 See Wats. p. 167.



366 ORDERS AND OFFICES OF THE CHURCH.

either institution or induction ; and that, where there is a

patron of the curacy, he nominates his clerk to the bishop for

the licence (t).

Sect. 9.

—

Lapse.

What lapse is. Lapse, lapsus, is a slip or departure from a right of presenting

to a void benefice, when the proper patron has neglected to

present within six months next after the avoidance, and that

benefice is commonly said to have lapsed; to which he that

ought to present has lost his opportunity of doing so.

And in such case the patronage devolves from the patron to

the bishop, from the bishop to the metropolitan, and from the

metropolitan to the king ; that is, to the bishop, as ordinary
;

to the metropolitan, as superior ; and to the king, as patron

paramount (u).

For it is to be remembered, that churches and dioceses were
of common right under the care of the bishops ; and it was by
particular indulgence that the patrons had the right of presenta-

tion ; which being neglected, things return to common right

;

and therefore the bishop has a true interest, and acts not in the

right of the patron, but his own. And if the bishojD does not

collate within six months, then it falls to the archbishop ; not as

ordinary, but as superior ; to whom the right of devolution falls

upon the inferior's neglect. Upon the metropolitan's neglect,

then it falls to the king (as the lawyers express it) as patron

paramount of all the benefices within the realm, by which is

meant, that the king, by right of his crown, is to see that all

places be duly supplied with persons fit for them ; and if all

others whom the law has intrusted do neglect their duties, then

by the natural order and course of government it falls to the

supreme power, which is to supply defects and to reform

abuses (x) .

Incurred in The term or space in which title by lapse accrues successively
six months, to the forementioned superiors, is six months. The canon law

upon this head did make a distinction between lay patrons, and
clergymen being patrons

;
appointing four months in case of

the former, and six months in case of the latter. But the

common law observes not this distinction ; but gives eccle-

siastical and temporal patrons an equal title to present at any
time within the six months (y).

Six months, And because this computation concerns the church, therefore
how com-

ft ghaii De made according to the computation of the church,
pu e

' that is, by the calendar, for one half-year, and not accounting

(t) Vide supra, p. 214. p. 320. [A Discourse concerning
(u) Gibs. p. 768. bonds of resignation, pp. 47—50.]

(x) 1 Stillingfleet, Eccl. Cas. (y) Gibs. p. 768.
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twenty-eight days to the month ; and the day on which the

church "becomes void is not to be taken into the account (s).

As to the time from which the six months are to commence, From what

the rule of the canon law in all cases was, that the six months ^^g
6^

shall be reckoned not from the time of the avoidance, but from computed,

the time of notice; and so it is held in some of the old books (a).

Semestre .... tempus non a tempore vacationis, sed notitice ipmis

. . . . potins .... I'olumus computari-{b).

Thus Rolle says, that the six months shall begin from the

time of the patron's knowledge of the avoidance ; and so it was
adjudged upon a writ in the time of king Edward II. As if

the incumbent die beyond sea, the six months shall not be com-
puted from the time of his death, but from the time of the

patron's knowledge thereof: and so it was adjudged in a case

between the Abbot of St. Mary's, York, and the Bishop of

Norwich, in a quare non adm kit. For the six months shall not

be reckoned from the death of the last incumbent, but from the'

time the patron might (according to a reasonable computation,

having regard to the distance of the place where he was at

the time of the incumbent's death, if he were within the realm

at that time) have come to the knowledge thereof : for he ought
afterwards to take notice thereof at his peril, and not before, for

that he was in some other county than that where the church is,

and wherein the incumbent died (c) .

And Dr. T^atson says, the law (he finds) has been holden to be,

that the six months for lapse upon an avoidance shall not be ac-

counted but from the time the patron could reasonably be supposed
to have notice of the incumbent's death

;
especially if the patron

or incumbent should happen to be beyond the seas, or in some
remote county within the realm, at the time of such avoidance :

but by the common law of England (he says) the six months, as

he supposes, shall be accounted from the time of the death (d).

And Dr. Gibson says, forasmuch as the former notion was
attended with great uncertainty, therefore the common law has
made this distinction ; that where the avoidance is occasioned

by an act between the ordinary and the incumbent (as in the

case of deprivation, and resignation (e)) lapse shall incur from
the notice given by the bishop, or (if he die) by his successor

:

but where it is occasioned by the act of Grod (as in the case of

death), or by the act of the incumbent (as in the case of

cession), no notice need be given, but the patron is bound to

take notice of it ; and so, lapse shall incur from the time of

death or cession (/).

(z) 2 Inst. p. 360
;

Catesby's case,

6 Co. p. 61 b.

(a) Gibs. 769.

b) X. iii. 8, 5.

c) 2 Eoll. Abr. pp. 363, 364.
(d) Wats. c. 1, p. 4

;
Leon, p. 46

;

Abp. of York and WillocV& case,

Dyer, p. 327 b
;
Catesbifs case, 6 Co.

p. 62.

(e) As to lapse after resignation,

vide infra, Chap. XIII.

(/) Gibs. p. 769 ; 1 Stillingfleet,

Eccl. Cas. p. 360.
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Where an
insufficient

clerk is

presented.

Where usur-

pation.

Where lapse

happens
through
bishop's own
default.

In general, where a person is deprived, notice of the sentence

must be given to the patron before a lapse shall accrue to the

bishop (g).

In ancient times, when means of communication were un-
certain, there were various constitutions against filling up a

benefice prematurely on supposition of the death of the incum-
bent and holding the benefice against the old incumbent on his

return (h).

The law as to the ordinary giving notice to the patron where
a clerk is refused for want of abilities or morals, or being an
illiterate clerk, has been stated in the earlier part of this

chapter (i)

.

It has also been held, that although no lapse shall incur, if

no notice be given
;
yet, if in such case a stranger present, and

his clerk is instituted and inducted, and the patron gives no
disturbance within six months, he has no remedy for that turn

;

because induction is a notorious act, of which he is bound to

take notice (k) .

But if the clerk, whether of an ecclesiastical or lay patron, be

not refused, but only the bishop delays the examination of him,

whereby the six months pass
;
lapse shall not incur, because the

church remains void by the bishop's own default, and he is

thereby a disturber (/).

And generally, lapse shall incur or not incur, according as it

happens or not through the default of the bishop, and according

as he is named or not named in the writ of quare impedit

brought upon that occasion. So, if the bishop will not award a

jus patronatus when required, or refuses the clerk without cause,

and the church becomes litigious ; in such cases the lapse shall

not incur. But if he do what is his duty upon a presentation

made to him, and refuses with good cause, and is not named in

the quare impedit; or if no presentation is made, and yet a

quare impedit is brought against patron and ordinary ; the lapse

shall incur, and his collation thereupon shall be good (m).

Also, after the commissioners, upon a, jus patronatus awarded,

have certified the right as it is found before them, the bishop

shall not take advantage of the lapse ; that is, if the clerk of

the patron for whom it is certified, afterwards makes a new
request to the ordinary to be admitted, which may be done
upon the first presentation ; but without such after request, the

ordinary may have the void turn, as by lapse, such inquiry and
certificate notwithstanding (n)

.

(g) See Wats. c. 6, p. 55 ; Bedin-

field v. Abp. of Canterbury, Dyer,

p. 292 b.

(h) Othobon, Athon., p. 29;
Othobon, Athon., p. 97; Lind.

p. 143.

(i) Vide supra, p. 326.

(k) Gibs. p. 769 ; Servein y. Bp.

of Lincoln, Noy. p. 65.

(Z) Wats. c. 12, p. 113; 2 RoU.
Abr. p. 366.

(m) Gibs. p. 769; Whitlock v.

Horton, Cro. Jac. p. 93; Brickhead
V. Abp. of York, Hob. p. 200.

(w) Wats. c. 12, p. 114; vide
supra, p. 337.



ENTRY ON BENEFICE. 369

Also, if when a church is litigious, no jus patronatus is

awarded, but only an action of quare impedit is brought by one

party, who recovers against the other; if the bishop was not

named in the writ, and the six months pass pending the same,

lapse shall incur, for that there was no default in the bishop.

And though the patron in such case recovers within the six

months
;
yet if the six months pass before the writ to the

bishop be taken forth, lapse shall incur ; and if the ordinary

collates before the receipt of the writ, his clerk shall not be

removed. And so it is, if after the recovery within the six

months the defendant brings a writ of error, and the six months
pass pending the same ; unless the plaintiif , before the six

months by such means pass, brings a quare impedit against the

bishop, for thereby it has been said that lapse shall be pre-

vented. However it is generally said, that if a quare impedit in

any case be brought, and the bishop be named therein, lapse

shall not pass to the ordinary pending the writ (0). But he

ought to see that the cure be served by allowance out of the

profits, to be taken by sequestration (p).

Title by lapse can never accrue to the metropolitan, or to the Lapse shall

king, unless it has first accrued to the immediate ordinary, not incur

This is agreed on all hands, even though the lapse be lost by
default of the ordinary, as for want of giving notice, or the like

;

and for the same reason, if a clerk is instituted, and remains

eighteen months without induction
;
though institution is no

plenarty against the king, yet being so against the bishop, no
title by lapse shall accrue to the king (q).

And by 25 Edw. 3, st. 6, c. 7, " Because that many present- 25 Edw. 3,

ments to divers benefices of holy church, as well of the patronage st> 6
'
c# 7 *

of lay people, as of people of holy church, which were void by
six months, whereof the collation of such benefice by lapse of

time was devolute and of right pertaining to the ordinaries of

the places, were recovered by the king by judgements thereof

given of the assent of the said patrons, in deceit of the said

collations so made reasonably by the said ordinaries ; in which
pleas the ordinaries, nor their clerks, to whom they did give

such benefices, were not received to show nor defend their right

in this behalf, nor to counterplead the king's right so claimed
which is not reasonable : wherefore the king by the assent of the

said parliament, will and granteth for him and his heirs, that

when archbishops, bishops, or other ordinaries, have given a
benefice of right devolute to him by lapse of time, and after the

king presenteth and taketh the suit against the patron, which
percase will suffer that the king shall recover without action

tried, in deceit of the ordinaries, or the possessors of the said

(0) Wats. c. 12, p. 114; Birckhead (q) Gibs. p. 769; Wats. c. 12,

v. Abp. of York, Hob. p. 201 ; vide p. 114 ; 1 Inst. p. 344 b ; 2 Boll. Abr.
supra, p. 347. p. 368 ; Lancaster v. Lowe, Cro. Jac.

(p) Lancaster v. Lowe, Cro. Jac. p. 93; Orendon v. Bp. of Lincoln,

p. 93. Plow. p. 49S.

P. VOL. I. B B
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Bishop being
both patron
and ordinary
shall not have
twice six

months.

Lapse in-

curred during
the metro

-

political

visitation

.

Bishop dying
after lapse

incurred.

benefices ; that in such case, and all other cases like, where the

king's right is not tried, the archbishop or bishop, ordinary or

possessor, shall be received to counterplead the title taken for

the king, and to have his answer, and to show and defend his

right upon the matter, although that he claim nothing in the

patronage in the case aforesaid."

Although the bishop be both patron and ordinary, he shall

not have a double time to present in, but only six months, before

title by lapse accrues to the metropolitan. And there is a parity

of reason, for its passing from the metropolitan to the king in

six months, where the metropolitan is both patron and ordinary

(as it frequently happens in churches within his own diocese)
;

for the title by lapse is in the nature of a trust, and not of an
interest ; and the self-same person who has neglected that trust,

and kept the church destitute of a pastor for one six months,

ought not in equity to have it in his power to keep it vacant for

six months more (r).

If an archbishop visits an inferior diocese, and inhibits the

bishop during the visitation (as the use is), and afterwards

during the visitation and inhibition, and before any release

made by the archbishop, some church in the same diocese

lapses, although the jurisdiction of the ordinary be suspended
during the visitation, so that he cannot in any such case collate

his clerk himself, yet he shall have the benefit of the lapse, and
not the archbishop ; to whom in this case the bishop must as a
common person present his clerk, and the archbishop as his

ordinary ought to institute upon such presentation (*).

And the reason is plain ; for although the bishop is under
inhibition during the time of the visitation, yet such inhibition

reaches not his right of patronage, but only suspends his right

of institution and collation ; and therefore the only difference is,

that instead of collating by his own authority, he is to present

his clerk to the archbishop for institution (t).

If title by lapse has accrued to the bishop, and he dies, or is

translated, or deprived, before he takes the benefit of it, the

devolution is to the metropolitan, as he is guardian of the

spiritualities, and as this is not an interest, but a mere spiritual

trust. For although it is laid down in an ancient writ, as a'

thing notorious, that churches which belonged to the collation

of bishops while they lived, do belong to the king by reason of

his custody thereof in the time of the vacation
;
yet this relates

only to such avoidances as belong to the bishops in their own
right ; but lapses belong to the guardians of the spiritualities,

whoever they be (»).

(r) Gibs. p. 769; Wats. c. 12,

pp. 115, 116.

(*) Wats. c. 12, p. 115; 2 Roll.

Abr. p. 367.

(0 Gibs. p. 770.

(w) Wats. c. 12, p. 115; Gibs,

p. 770; Bobbins case, Noy, p. 69;
but see 2 Roll. Abr. pp. 345, 367

;

Colt v. Bp. of Coventry , Hob. p. 154

;

Rennell v. Bp. of Lincoln, 9 B. & C.

p. 163.
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By the statute of Prerogativa Begis, " Of churches being No lapse from

vacant, the advowsons whereof belong to the king, and other
tlie ^ns '

present to the same, whereupon debate ariseth between the king

and other : if the king by award of the court do recover his

presentation, though it be after the lapse of six months from
the time of the avoidance, no time shall prejudice him, so that

he present within the space of six months."
The meaning of which statute is, that where a church belong-

ing to the patronage of the king is litigious, and not recovered

in six months, lapse shall not incur, as in the case of a common
person; but the last clause seems to be a limitation of that

privilege : viz., on condition that the king present within the

space of six months after it is recovered ; and if he present not,

then lapse to incur. But it being a maxim in law, that nullum

tempus occurrit regi, and the restraining words being not express,

that the prerogative shall be restrained in that particular ; but

only words of implication ; the law is taken to be that the

church can in nowise go in lapse from the king (x).

And therefore there is no remedy against a neglect in the king
to fill vacant churches, but only the ordinary's sequestering the

profits of the church, and appointing a clerk to serve the cure {y).

After a church is lapsed to the immediate ordinary, if the Patron's right

patron presents before the ordinary has filled the church, the whe*e ad ~

ordinary ought to receive his clerk. For lapse to the ordinary the lapse is

is only an opportunity of executing a trust, viz., of seeing the not taken,

cure supplied in case of the patron's neglect ; which being
performed by the patron himself, the ordinary can take no
advantage by it (s).

And the like law is, if lapse be accrued to the metropolitan :

for then, if the patron present to the inferior ordinary, whilst

the church remains void, he is bound to receive his clerk, and
the metropolitan is barred (a).

But if the ordinary of the diocese or metropolitan has collated

his clerk, whilst the turn was respectively theirs, although the

clerk be not inducted ; the patron's clerk, if after that presented,

is not to be admitted (b).

Or if the inferior ordinary, after the time is gone by lapse to

the metropolitan, has collated his clerk to the benefice that is in

lapse, although this collation be tortious to the metropolitan,

yet it seems that it takes away the presentation of the patron,

so that he shall not present, and is only an usurpation upon the
metropolitan (c) ; and thereby the metropolitan is put out of

possession, and driven to his quare impedit (cl).

(x) Gibs. pp. 766, 770. Dialogue 2, c. 36.

(?/) Ibid. p. 770; 18 Edw. 3, 21 ;
(b) Wats. c. 12, p. 117; Dyer, p.

14 Hen. 7, p. 21 ; Dr. & St. Dialogue 277.

2, c. 36. (c) 2 Eoll. Abr. pp. 350, 368.
(z) Wats. c. 12, p. 117. (d) Wats. c. 12, p. 117; Green's
(a) Ibid.

;
Keilwey, p. 50 ; 1 case, 6 Co. p. 30 b ; BosweVs case,

Anders, p. 148 ; Booton v. Bp. of ibid. p. 50.

Rochester, Hutton, p. 24 ; Dr. & St.

B B 2
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As against
the crown.

No lapse of

a donative.

It has been a question, whether the bishop ought to admit the

patron's clerk after the title of lapse is passed from the metro-

politan to the king (e). On which Dr. Watson says, that by
Hobart, the patron's presentation takes place after the church is

lapsed to the king, if it be exhibited to the ordinary before the

king's ; because the patron's right to present continues until the

title by lapse be executed, and the king's title is not vested in

him in this case absolutely, as other titles are, but conditionally,

viz., if he presents before the patron ; because the king has it

only as supreme ordinary. But by others, the turn is by lapse

so vested in the king, that if the patron's or other person's clerk

be admitted to a church, after it is come to the king by lapse,

the king by quare impedit may recover the presentation, and
remove such clerk. And this latter opinion is taken to be the

law. So if the king has title by lapse to present to a prebend
of his free chapel, for that the dean thereof has not collated to

it within six months, though the dean collates before the king
presents, yet the king shall remove his clerk (/).

Hobart had said that the patron's title continued against the

king as well as the ordinary, till the lapse be executed (g)

.

And this power in the king is in effect the same that the pope
claimed and exercised, as appears by the direction given to his

legates in this very case, which became part of the body of the

canon law
;
where, speaking of such benefices or dignities as

were lapsed to him, and filled by the patrons notwithstanding

such lapse, he orders them to permit the persons so presented, if

they be persons fit and sufficient, peaceably to enjoy the same
;

otherwise that they remove them, and put others sufficient in

their places (h) .

But if in such case the patron's clerk is suffered to die

incumbent, or is deprived, the king's turn is served, and he has

lost the advantage of the lapse. Upon which head all the books
are clear, as to death ; and most of them, as to deprivation ; but
many of them will not allow the same reason, in case of resig-

nation, because there is room to suspect fraud and covin (t).

A donative remaining void never goes in lapse, unless it be
specially provided for by the foundation, or by composition

afterwards ; but the ordinary may compel the patron to fill the

same by ecclesiastical censures (k)

.

But if it is augmented by the governors of Queen Anne's
bounty, it will lapse in like manner as presentative livings (/).

fe) Dyer, p. 277.

(/) Wats. c. 12, p. 118.

(g) Colt v. Bp. of Coventry, Hob.
p. 154 ; acc. Booton v. Bp. of
Rochester, Hutton, p. 24 ;

contra,

2 Roll. Abr. p. 368; Cumber v.

Episcopum Chichester, Cro. Jac, p.

216.

(h) Gibs. p. 770; X. L, 10, 4.

(?) Ibid.; Baskervile's case, 7 Co.

p. 28 ;
Beverley v. Cornwall, Cro.

Eliz. p. 44 ; 1 Anders, p. 148 ; Rex
v. The Bp. of Winton, Cro. Jac.

p. 53 ; and Cumber v. Episcopum
Chichester, ibid. p. 216; Pinson's

case, Hetley p. 125.

(ft) Wats. c. 12, p. 109; Fairchild

v. Gaire, Yelv. p. 61; see p. 256,

supra.

(0 1 Geo. 1, st. 2, c. 10, s. 6.
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CHAPTER XII.

INCIDENTS OF BENEFICES.

Sect. 1.— Vacation.

2.—Exchange.

3.—Plurality and Commendam.
4.—Sinecure.

Sect. 1.— Vacation (a).

Mr. Serjeant Stephen observes (b) (reciting in part the lan- Who shall

guage of Blackstone), "It is only in an estate per autre vie . . .
hav

jr
f

th
f .

that our law affords an example of the title by occupancy. It is vacancy
difficult at least to put any other instance wherein there is not benefice,

some owner of the land appointed by the law. In the case of a

sole corporation, as a parson of a church, when he dies or resigns,

though there is no actual owner of the land till a successor is

appointed, yet there is a legal potential ownership subsisting in

contemplation of law ; and when the successor is appointed, his

appointment shall have a retrospect and relation backwards, so

as to entitle him to all the profits from the instant that the

vacancy commenced."
By the common law of the church, the profits of the vacation

were to be laid out for the benefit of the church, or reserved for

the successor ; but by special privilege or custom, the bishop or

archdeacon might have the same, or some part thereof ; so also,

it is said, the king might take the profits of a free chapel, and
the patron of a donative the profits of such donative, during the

time of vacation (c).

But by 28 Hen. 8, c. 11 ((/), it is enacted in substance as 28 Hen. 8,

follows : Forasmuch as in the statute for the payment of first c
-
n -

fruits (26 Hen. 8, c. 3), it is not declared who shall have the
fruits, tithes, and other profits of spiritual promotions, offices,

[a) The history of the ancient
ecclesiastical law upon this subject
will be found in Thomass. pt. iii.,

1. 2, c. 51, vol. viii. pp. 326—360,
' 1 De spolio et de statu rerum ecclesise

sede vacante."

(b) Stephen's Comm. ed. 18S0,

vol. i. pp. 418, 448.

(c) Lind. p. 137 ; Gibs. p. 748.

(d) See, on the construction of

this statute, Halton v. Cove, 1 B. &
Ad. p. 538.
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benefices and dignities, during the time of vacation thereof,

divers of the archbishops and bishops of this realm have not

only, when the time of the taking of tithes hath approached
deferred the collation of such benefices as have been of their own
patronage, but also have upon presentations of clerks made unto
them by the just patrons deferred to institute, induct, and admit
the same clerks, to the intent that they might receive to their

own use the same tithes growing and arising during the vacation,

so that through such delays (over and above the first fruits)

they have been constrained to lose all or the most part of one
year's profits, to their great loss and hindrance : it is therefore

enacted, by sect. 1, that the tithes, fruits, oblations, obventions,

emoluments, commodities, advantages, rents, and all other what-
soever revenues, casualties, and profits, certain and uncertain,

belonging to any archdeaconry, deanery, prebend, parsonage,

vicarage, hospital, wardenship, provostship, or other spiritual

promotion, benefice, dignity or office, growing or coming during
the time of vacation, shall belong to such person as shall be
thereunto next presented, promoted, instituted, inducted, or

admitted, towards the payment of his first fruits (d) .

By sect. 2, If any archbishop, bishop, archdeacon, ordinary,

or any other person or persons to their uses and behoof, shall

receive or take the same, and shall not upon reasonable request

render the same to the next incumbent lawfully instituted,

inducted or admitted, or shall let or interrupt the said incum-
bent to have the same, he shall forfeit treble value, half to the

king and half to the incumbent, to be recovered in any of the

king's courts.

To such Person as shall be thereunto next presented, promoted,

instituted, inducted, or admitted.']—In order to receive the benefit

of this clause, it is not absolutely necessary that the clerk be
presented by the lawful patron ; but if he get institution and
induction, though he is afterwards removed by quare impcdit, he,

and not the clerk who comes in upon such removal, shall have
the profits of the vacation. And the reason is, because till he is

removed he is incumbent de facto, and as such is liable to all

burdens and duties, and is therefore, in reason and equity,

entitled to all the profits (e) .

But in cases where the institution and induction are declared

by law to be ipso facto void (as in case of simony, or the like),

there the church having been really never full since the death

of the foregoing incumbent, and by consequence the vacancy
still continuing, the profits of course shall pass to him who shall

be next presented, instituted, and inducted (/).
But though the church becomes void by the omission of some

subsequent duty to be performed, yet having been full by

(d) Vide infra, Part V., Chap. p. 62; Gibs. p. 749; 17 Yin. Abr.
VIII., sect. 1. p. 495.

(e) Whistler v. Singleton, 1 Roll. (/) Gibs. p. 749.
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institution and induction, and the person thereby liable to the

payment of first fruits, he shall not lose the profits of the vaca-

tion
;
only the profits from the time of such avoidance ipso facto

will go to the next incumbent, as profits of the vacation, which
commences from thence (g).

Inducted or admitted.']—This cannot be understood disjunc-

tively, as if presentation or admission (without institution and
induction) entitled the successor to the profits of the vacation

;

but admission here (coming after induction) was plainly added,

to include those preferments which are not taken by institution

and induction. And although in preferments which are so

taken, institution gives a right to enter upon and take the

profits as well of the vacation as others
;
yet that which alone

can give a right to sue for them, is induction (h).

Anciently upon the death of an incumbent, without any Sequestration

formal sequestration, the rural dean was to take the vacant issued, on a

benefice into his safe custody, and to provide for the necessary co^t^la
cure of souls ; and to take care that the glebe land was season-

°

ably tilled and sowed, to the best advantage of the successor, to

whom he was to give up the intermediate profits, and be
allowed his necessary charges, which upon dispute were to be
moderated by the bishop or his official. But the canon lawyers
in process of time deprived the country deans of this, as well as

of all other parts of jurisdiction ; and the chancellors of bishops,

or their archdeacons, laid claim to the custody of vacant
churches, and by forms of sequestration assigned them over to

the ceconomi, or lay guardians of the church (i).

For now, the ordinary way of managing the profits of vaca-
tion is by sequestration granted to the churchwardens (k) .

The churchwardens, having taken out a sequestration under Management

the seal of the bishop, are to manage all the profits and expenses of the Pronts -

of the benefice for the successor : to plough and sow the glebe,

thresh out and sell corn, collect tithe rent-charge, repair houses,

make up his fences, pay his tenths, and what other things are

necessary during the vacation (/).

The sequestrators could not formerly maintain an action for

tithes in their own name, at common law, nor in any of the
temporal courts; they could do so, however, in the spiritual

court, or before the justices of the peace in such cases as the
law empowers them to hear and determine (m).

But now by 12 & 13 Yict. c. 67, s. 1, a sequestrator may, in 12 & 13 Vict,

his own name, sue at law or in equity, or levy a distress, or take c - 67 -

any other proceeding which might have been taken or levied by MaF sue -

any incumbent, if the benefice had not been under sequestration.

(g) Gibs. p. 749.
lh) Ibid.

(i) Ken. Paroch. Ant. p. 647.
(k) Gibs. p. 749 ; see God. App.

p. 14.

(I) Vide infra, Part IV., Chap.
XII., sect. 5.

(ra) Johns, p. 131. See Berwick
v. Swanton, Bunb. p. 192 ;

Harding
v. Hall, 10 M. & W. p. 42.
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28 Hen. 8,

c. 11.

Supply of the

1 & 2 Vict,

c. 106.

Stipend of

curate of

sequestered

benefice to

be paid by
sequestrator.

Proviso for

payment by
succeeding
incumbent
where profits

during
sequestration

insufficient.

He may also sue the incumbent himself. A sequestrator ap-

pointed at the instance of a creditor cannot however be required

to take any such proceeding unless security to indemnify him is

given by the creditor.

By sect. 2, Payment of any sum to a sequestrator lawfully

appointed with or without suit is to be a discharge as against

the incumbent, and the sequestrator is to account for all sums
received by him.

By 28 Hen. 8, c. 11, s. 3, It shall be lawful to every arch-

bishop, bishop, archdeacon, and ordinary, their officers and
ministers, to retain in their custody so much of the profits of

the vacation, as shall be sufficient to pay unto such person as

shall serve the cure during the vacation his reasonable stipend

or salary.

By sect. 10, If the fruits of the vacation be not sufficient to

pay the curate's stipend and wages for serving the cure the

vacation time, the same shall be borne, and paid by the next
incumbent, within fourteen days next after he has the possession

of his living.

And it may be safest for the churchwardens to get it stated

by the ordinary, when they take out the sequestration, what
they are to pay to the curate weekly for the serving of the cure

;

and then there can be no contention about it when they make
up their accounts (n).

And Dr. Gibson says, such curate ought to be duly licensed

by the ordinary for serving of the cure ; otherwise if he proceeds

without such licence, he can have no title to a stipend or salary,

nor can any be legally reserved and deducted for him (o)

.

It is enacted by 1 & 2 Vict. c. 106, as follows

:

Sect. 100. " Upon the avoidance of any benefice, by death,

resignation, or otherwise, the sequestrator appointed by the

bishop shall, out of the profits thereof which shall come to his

hands, pay to the curate or curates appointed by such bishop to

perform the ecclesiastical duties of such benefice during the

vacancy thereof, such stipend or stipends as shall be ordered to

be paid to him or them by such bishop, not exceeding the

respective stipends allowed by this act, and in proportion only

to the time of such vacancy" (p).

By sect. 101, "If the profits of such benefice which shall

have come to the hands of such sequestrator during the vacancy
thereof shall not be sufficient to pay such stipend, the same, or

so much thereof as shall remain unpaid, shall be paid to such

curate by the succeeding incumbent of such benefice out of the

profits thereof; and such bishop is hereby empowered and

(n) Wats. c. 40, p. 419
;
Hughes,

c. 29.

Co) Gibs. p. 750.

(p) It seems that a curate ap-
pointed by the sequestrator for this

purpose, though unlicensed and
with no salary fixed, may recover a
reasonable sum by action against
the new incumbent. Bakins v.

Seaman, 4M.&W. p. 777 (1842).
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required, if necessary, to enforce payment of the same by
monition, and by sequestration of the profits of such benefice."

By 48 & 49 Yict. c. 54, s. 10, " The bishop may assign to 48 & 49 Vict,

the curate or curates appointed to perform the duties of any c
-
°4 -

benefice during the vacancy thereof such stipend or stipends as

the bishop shall think fit, not exceeding for each such curate 200/.

a-year, and in proportion only to the time of such vacancy ; but

so, nevertheless, that such stipend or stipends shall not exceed

in the whole the net annual income of the benefice."

The successor's right to enter commences immediately upon Successor

his induction, but his right to the profits commences from the when t0 enter -

avoidance of the benefice (q).

As soon as a new incumbent is instituted and inducted, the Sequestrators

sequestrators are to account to him for all the profits of the to account -

benefice which they have received during the vacancy (r).

In which account they may deduct their reasonable expenses

for collecting and levying the tithe rent-charge, fruits, emolu-

ments, rents and other profits rising and growing during the

vacation (*).

If the incumbent be dissatisfied with the account, he may
bring them to account before the ordinary, by whom all things

relating hereunto are properly examinable and to be deter-

mined (t)

.

By 28 Hen. 8, c. 11, s. 4, If an incumbent before his death Profits

has caused anv of his srlebe lands to be manured and sown at
accrmn g"

, . it? .,1 i -when lncum-
his proper costs and charges with any corn or gram, he may bent dies,

make his testament of all the profits of the corn growing upon
the said glebe lands so manured and sown.

Under the old law it was decided that a parson wrho resigns Rights of

his living was not entitled to emblements : but that his lessee ^^^J^
1

was entitled to them, because the tenancy is determined by the

act of another (*) ; and that the incumbent of a living might
maintain ejectment against parties in possession of the glebe

lands, though the current year of tenancy from year to year
created by his predecessor is unexpired (x).

A rector succeeded to the rectory upon the death of a former
incumbent in April, 1816. A. and B. were then in possession

of the glebe lands, having been tenants of the former incumbent,
and they continued in possession until after December, 1816,
when the rector conveyed the lands to trustees for securing an
annuity ; it was holden, that the latter could not maintain an
ejectment against A. and B. without giving them notice to

quit (y).

(g) As to the right of the widow
of the incumbent, vide infra, p. 378.

(>•) Wats. c. 30, p. 308.

(*) 28 Hen. 8, c. 11, s. 3.

(t) Wats. c. 30, p. 308.

[u) Bulwer v. Bulwer, 2 B. & A.
p. 470.

(x) Doe d. Kerhy v. Carter, Ev. &
M. p. 237.

(y) Doe d. Cafes y. SomerviUe, 6
B. & C. p. 126; 9 D. & B. p. 100.
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14 & 15 Vict,

c. 25.

Halton v.

Cove.

Widow of

any spiritual

person may-
continue in

the house of

residence for

two months,
&c ?

But it is now provided by 14 & 15 Viet. c. 25, s. 1, as follows

:

" "Where the lease or tenancy of any farm or lands held by a

tenant at rackrent shall determine by the death or cesser of the

estate of any landlord entitled for his life, or for any other

uncertain interest, instead of claims to emblements, the tenant

shall continue to hold and occupy such farm or lands until the

expiration of the then current year of his tenancy, and shall then
quit, upon the terms of his lease or holding, in the same manner
as if such lease or tenancy were then determined by effluxion of

time or other lawful means during the continuance of his land-

lord's estate; and the succeeding landlord or owner shall be
entitled to recover and receive of the tenant, in the same manner
as his predecessor or such tenant's lessor could have done if he
had been living or had continued the landlord or lessor, a fair

proportion of the rent for the period which may have elapsed

from the day of the death or cesser of the estate of such pre-

decessor or lessor to the time of the tenant so quitting, and the

succeeding landlord or owner and the tenant respectively shall,

as between themselves and as against each other, be entitled to

all the benefits and advantages and be subject to the terms, con-

ditions and restrictions to which the preceding landlord or lessor

and such tenant respectively would have been entitled and sub-

ject in case the lease or tenancy had determined in manner
aforesaid at the expiration of such current year : Provided
always, that no notice to quit shall be necessary or required by
or from either party to determine any such holding and occupa-

tion as aforesaid."

In Halton v. Cove, the defendant being an incumbent of a

living with cure of souls valued at less than 8/. a year in the

king's books, accepted another benefice without having a dispen-

sation to hold both, whereby the presentation became void de

jure, but he continued in possession. The bishop presented

another clerk, and afterwards brought quare impedit and
recovered against the defendant, and afterwards the new pre-

sentee was instituted and inducted. In an action by the latter

against the defendant founded on the above-mentioned statute

28 Hen. 8, c. 11, s. 1, it was holden that the plaintiff could not

recover the profits either from the time of his being presented

or from the suing out of the quare impedit, the vacation con-

templated by the statute being a vacation de facto [%) .

By the Tithe Commutation Acts, tithe commutation rent-

charges are apportionable between the old and new incumbent (a).

By 1 & 2 Yict. c. 106, s. 36, " From and after the decease of

any spiritual person holding any benefice to which a house of

residence is annexed, and in which he shall have been residing

at the time of his decease, it shall be lawful for the widow of

such spiritual person to occupy such house for any period not

exceeding two calendar months after the decease of such spiritual

(z) 1 B. & Ad. p. 538. (a) Vide infra, Part V., Chap. III.
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person, holding and enjoying therewith the curtilage and garden

belonging to such house."

This act also contains provisions for proportioning in cases of l & 2 Vict,

death or avoidance, the annual payment of sums raised under °- 106 '

its authority for building houses of residence, between the

incumbent avoiding by death or otherwise the benefice so

charged and his successor (b)

.

Sect. 2.

—

Exchange.

Exchange is, where two persons, having procured licence from Exchange,

the ordinary to treat of an exchange (of which sort there are

many to be found in the ecclesiastical records)
,
do, by one instru-

ment in writing, agree to exchange their benefices, being both

spiritual (for a lay preferment, as an hospital, cannot be

exchanged or go for a prebend or other spiritual benefice), and,

in order thereunto, do resign them into the hands of the

ordinary ; such exchange being executed, the resignations are

good (c).

But though the one is instituted and inducted into the other's when not

benefice, yet if the exchange be not executed on both parts, the complete,

clerk on whose part the exchange was not executed may have

his benefice again; for in this case of exchanging, the law
annexes this condition to a resignation, viz., if it be fully

executed (d).

Thus where one is both instituted and inducted, and the other

is only instituted, and dies or refuses to finish (e) ; in this case,

though they have proceeded so far, yet the resignation and all

that followed upon it shall be void, and both (if both are living)

may return to their former benefices upon the foot of former
possession ; or if one dies before he is inducted, and after the

induction of the other, this induction and all that went before

shall be void, because the exchange was not fully executed during

the lives of the parties (/).
And this is agreeable to the reason of the common law ; for

at the common law, if a man exchange lands, and the lands he
receives in exchange be evicted, he may repair to his own lands,

and re-enter upon them (g).

In Rumsey v. Nichott (//), the plaintiff sought to regain the Rumseyx.
Nicholl.

(b) Sect. 68, vide post, Part V., (/) Gibs. p. 821; Colt v. Bp. of
Chap. II. Coventry, Hob. p. 152.

(c) Wats. c. 4, p. 28; Gibs. p. 821. (g) Degge, pt. 1, ch. 14. But if

As to questions of dilapidations there be a triple exchange of lands,
arising on exchanges, see Doivnes this is not the law, Provost of Eton
v. Craig, 9 M. & W. 166 ; et infra, y. Bp. of Winchester, 3 Wils. p. 403.
Part V., Chap. V. (h) 2 C. P. D. pp. 179, 294. See

(d) Wats. c. 4, p. 28. the next chapter, and see Reichel v.

(e) Bp. Gibson gives no authority Bp. of Oxford, 35 Ch. D. p. 48 ; 14
which supports the words in italics. App. Ca. p. 259.
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benefice of Llandough, and alleged in his statement of claim

that he had resigned the benefice in order to effect an exchange
with another clerk, that he had done so with the knowledge and
consent of the patron and bishop, and had stated to the bishop's

registrar when he delivered the resignation that his only object

and intention in resigning was to effect this exchange, and that

if it was not effected the resignation was to be null. He then
alleged that the patron had refused to present the clerk with
whom the exchange was to be made, and had instead presented

the defendant. It was decided on demurrer by Denman, J.,

and affirmed by the Court of Appeal, that the resignation was
complete on the bishop's acceptance, and had made the living

vacant, and that the plaintiff could not recover. After this

decision it will be better to adopt the old form in the register (*)

and state that the resignation is made ex causa permutationis,

with a view to an exchange.
31 Eliz. c. 6. By 31 Eliz. c. 6, s. 7, " If any incumbent of any benefice,

with cure of souls ... do or shall corruptly resign or exchange
the same ; or corruptly take for or in resjDect of the resigning or

exchanging the same, directly or indirectly, any pension, sum
of money, or benefit whatsoever "

:
" then as well the giver, as

the taker, of any such pension, sum of money or other benefit

corruptly, shall lose double the value of the sum so given, taken,

or had."

Pluralities

always dis-

countenanced.

Commendam,
what.

Sect. 3.

—

Plurality and Commendam.

The holding of more benefices, with cure of souls, than one
together was always discountenanced by the church. Since the

Council of Lateran, a.d. 1215, it was, apparently, effectually

prevented by the provision that the taking of such a second

benefice should make the first vacant (k). But the practice of

giving dispensations grew to such a height in the unreformed
church, and remained so unimproved in the reformed church, that

it has been necessary for parliament to intervene, and various acts

have been passed with regard to this subject. Those now in

force are 1 & 2 Vict. c. 106 ; 13 & 14 Vict. c. 98, and 48 & 49
Yict. c. 54. These acts, however, admit certain cases in which
two benefices may well be held together. The whole subject

will be found treated later onin this work as part of the dis-

cipline of the clergy (I). A device for escaping the law against

plurality was the holding of a benefice in commendam.
A benefice or ecclesiastical living, which being void, to prevent

its remaining void, commendatur, is committed to the charge and
care of some sufficient clerk, to be supplied until it may be con-

(i) Registrum Brevium, p. 306b. p. 14.

(k) Burder v. Mavor, 6 N. C. {I) Part IV., Chap. III., sect. 6.

p. 1 ; 1 Roberts, p. 614; vide supra,
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veniently provided of a pastor is said to be held in commendam.
Thus, when a parson of a parish is made the bishop of a diocese,

there is a cession of his benefice by the promotion ; but if the

king gave him power to retain his benefice, he continued parson

thereof, and was said to hold it in commendam (m). The words
" to prevent its becoming void," are not in Grodolphin, and
seem to have been added to the definition to make it extend to

commendams retinere, which Lord Hobart says are not properly

commendams, though usually called so, but merely faculties to

retain, for according to him there is no difference between a

commendam and a presentation, but that the one presents the

parson to the church, the other commits the church to the

parson. According to the same authority, commendams are of

three degrees : one, scmestris, that the church niay not be with-

out a parson during the patron's respite of six months ; another

perpctua, or for life ; the third Hmitata, or temporary, which
limitation however is not allowed in commendams eapere (n).

There are constitutions of Othobon and of Archbishop Peccham
restraining the acquisition of commendams (o) . But it does not

seem necessary now to give these in detail.

For by 6 & 7 Will. 4, c. 77, s. 18, it is enacted that " After Abolition of

the passing of this act no ecclesiastical dignity, office or benefice commendam

shall be held in commendam by any bishop, unless he shall so bishops
°f

hold the same at the time of passing thereof ; and that every
commendam thereafter granted, whether to retain or to receive,

and whether temporary or perpetual, shall be absolutely void to

all intents and purposes."

—

—

Sect. 4.

—

Sinecure.

The origin of sinecures was thus :— Sinecures,

The rector (with proper consent) had a power to entitle a
on&mof -

vicar in his church to officiate under him, and this was often

done ; and by this means, two persons were instituted to the
same church, and both to the cure of souls, and both did
actually officiate. So that however the rectors of sinecures, by
having been long excused from residence, are, in common
opinion, discharged from the cure of souls (which is the reason
of the name) , and however the cure is said in the law books to

be in them habitualiier only, yet, in strictness, and with regard
to their original institution, the cure is in them actualitcr, as

much as it is in the vicar (_/?).

(m) God. p. 230. mendam, Davis, p. 6S.
(n) Colt v. Bp. of Coventry, (o) Othobon, Atkon. pp. 131, 132

;

Hob. pp. 144, 153, where much Land. p. 136; and see Gibs. p. 914

;

learning on this subject is to be VI. i. 6, 15.

found; S. C. 1 Eolle, p. 451; and (p) Gibs. p. 719; Johns, p. 93.
Mo. p. S9S. See Le case de Com-
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That is to say, where they come in by institution ; but if the

rectory is a donative, the case is otherwise, for there coming in

by donation they have not the cure of souls committed to them.
And these are most properly sinecures according to the genuine
signification of the word (q).

No sinecure But no church, where there is but one incumbent, is properly

^b^tone
1

"6
a sinecure. If, indeed, the church be down, or the parish

incumbent. become destitute of parishioners, without which divine offices

cannot be performed, the incumbent is of necessity acquitted

from all public duty, but still he is under an obligation of

doing this duty, whenever there shall be a competent number
of inhabitants, and the church shall be rebuilt. And these

benefices are more properly depopulations than sinecures (r)

.

Bishoprics, Bishoprics, deaneries, and archdeaconries were of old generally

aTCbdeacorr-
sa^ ^° nave the cure °^ s°uls belonging to them

;
some have

ries, prebends, said the same of prebends, but with less reason. Bishops have
the cure of their whole dioceses, and archdeacons do in many
particulars share with them in their spiritual cures. The dean
was said to have the cure of his canons, and of the rest belong-

ing to the choir, who were all in old time to make their con-

fessions to him, and receive absolutions from him ; but it does

not appear that the canons or prebendaries have or had the cure

of souls in this or any other respect. They are indeed for the

most part instituted, but not to the cure of souls (s).

Possession of Possession of sinecures (not being exempt as is aforesaid)
sinecures, how must "be obtained by the same methods by which the possession

of other rectories and vicarages is obtained, namely, by presenta-

tion, institution, and induction. And the reason is, because the

vicarage had not its beginning by appropriation and endowment
(which was a discharge to the parson from the cure), but by
intitulation, that is, by being admitted to a title, or a share in

the profits and cure of the rectory, together with the rector, and
in subordination to him as vicar. For although by a constitu-

tion of Archbishop Langton there might not be two rectors or

parsons in one church, yet there might be, and sometimes were,

established in the same church both a rector and vicar with
cure of souls : and in such case, the rectory came to be a sine-

cure, not because it was really so in law, but because the rectors

got themselves excused from residence, and by degrees devolved

the whole spiritual cure upon the vicars (t).

Upon which ground, the possessors of sinecures were not

bound to read the Thirty-nine Articles by 13 Eliz. c. 12. And
in this only, institution to sinecures differed from institution to

other benefices (u).

Not within Sinecures are not within the act 1 & 2 Vict. c. 106, as they

^uralities

68 °f were no^ wittiin the old act against pluralities, such livings

{q) Johns, p. 93. 225.

(r) Ibid. p. 92. (t) Gibs. p. 818.

(s) Ibid. p. 93; vide supra, p. (u) Johns, p. 93.
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being not by the said statute deemed incompatible ; but only

those to which the cure of souls is actually and not only

habitually annexed (%).

By 3 & 4 Yict. c. 113, it is enacted as follows :— 3 & 4 Vict.

Sect. 48. "All ecclesiastical rectories without cure of souls in
° - 113-

.

the sole patronage of her Majesty, or of any ecclesiastical cor- of^wwo'
poration, aggregate or sole, where there shall be a vicar endowed rectories.

or a perpetual curate, shall be suppressed ; and as

to any such ecclesiastical rectory without cure of souls, the

advowson whereof or any right of patronage wherein shall

belong to any person or persons or body corporate other than

as aforesaid, the ecclesiastical commissioners for England shall

be authorized and empowered to purchase and accept conveyance

of such advowson or right of patronage, as the case may be, at

and for such price or sum as may be agreed upon between them
and the owner or owners of such advowson or right of patronage,

and may pay the purchase-money and the expenses of and
attendant upon such purchase out of the common fund herein-

after mentioned ; and after the completion of such purchase

of any such rectory, and upon the first avoidance thereof, the

same shall be suppressed; and upon the suppression of any
such rectory as aforesaid all ecclesiastical patronage belonging

to the rector thereof as such rector shall be absolutely transferred

to and be vested in the original patron or patrons of such

rectory."

Sect. 54. " Upon the suppression of any ecclesiastical rectory Endowments

without cure of souls all the estate and interest which the rector °.f suppressed

thereof, or his successor, has or had, or would have or have had, rectories

as such rector, in any lands, tithes or other hereditaments or vested in

endowments whatsoever, shall, without any conveyance thereof, ecclesiastical

or any assurance in the law other than the provisions of this act, sicmers!"

accrue to and be vested in the ecclesiastical commissioners for

England and their successors for the purposes of this act."

Sect. 55. " If in any case it shall appear to be expedient, on As to certain

account of the extent or population or other peculiar circum- smecure

stances of the parish or district in which any such rectory without
r<

cure of souls shall be situate, or from the incompetent endowment
of the vicarage or vicarages or perpetual curacy or curacies,

dependent on such rectory, to annex the whole or any part of

the lands, tithes or other hereditaments or endowments belonging
to such rectory to such vicarage or vicarages, curacy or curacies,

such annexation may be made, and any such vicarage or curacy
may be constituted a rectory with cure of souls by the autho-
rity hereinafter provided ; and wherever any rectory heretofore

deemed a rectory without cure of souls has been held together
with the vicarage dependent thereon for the period of twenty
years last past, the same shall not be construed to be a rectory

without cure of souls within the meaning of this act, but such

(x) Degge, pt. i., ch. 13.
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last-mentioned rectory and vicarage shall continue and be
permanently united and shall be a rectory with cure of souls

;

subject nevertheless to all the provisions of the thirdly-recited

act (?/), and to the provisions of this act which relate to the

division of benefices or the apportionment of the incomes
thereof.

Annexation Sect. 71. " With respect to any benefice with cure of souls
of sinecures to

|s together with or in the patronage of the holder of
cures ot souis. i-i ji • p iii • 1any prebend or other sinecure preierment belonging to any

college in either of the universities, or to any private patron,

arrangements may be made by the like authority and with the

consents of the respective patrons, for permanently uniting such

preferment with such benefice : provided that this act shall not

apply to or affect any prebend or other sinecure preferment in

the patronage of any college or of any lay patron in any other

manner than is herein expressly enacted."

{y) 1 & 2 Vict. c. 106.
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CHAPTER XIII.

RESIGNATION OF BENEFICES.

In this chapter the grave subject of the resignation of an office

or benefice by a priest is considered (a) .

A resignation is where a parson, vicar, or other beneficed Resignation,

clergyman, voluntarily gives up and surrenders his charge and what -

preferment to those from whom he received the same (b) .

That ordinary who has the power of institution has power To whom to

also to accept a resignation made of the same church to which be made,

he may institute ; and therefore the respective bishop or other

person, who, either by patent under him, or by privilege or

prescription, has the power of institution, is the proper person

to whom a resignation ought to be made (e). And yet a

resignation of a deanery in the king's gift may be made to the

king, as of the deanery of Wells; and some hold, that the

resignation may well be made to the king of a prebend that is

no donative ; but others, on the contrary, have held, that a
resignation of a prebend ought to be made only to the ordinary
of the diocese, and not to the king, as supreme ordinary, because

the king is not bound to give notice to the patron (as the ordinary
is) of the resignation ; nor can the king make a collation by
himself without presenting to the bishop, notwithstanding his

supremacy (d).

And resignation can only be made to a superior : this is a
maxim in the temporal law, and is applied by Lord Coke to

the ecclesiastical law, when he says, that therefore a bishop
cannot resign to the dean and chapter (e) , but it must be to the

metropolitan, from whom he received confirmation and consecra-

tion (/).
And it must be made to the next immediate, and not to the

mediate superior ; as of a church presentative, to the bishop and
not to the metropolitan (g) .

(a) The resignation of bishops
has been already considered, Part
EL, Chap. II. ; and of deans and
canons, Part II., Chap. IV., sect. 5.

(b) Degge, pt. 1, ch. 14. See
Wats. c. 4, p. 17; Fairchild Gaire,
Dyer, p. 294 (a) n. 6.

(c) "Ad eum fieri debet renun-
ciatio ad quern spectat contirmatio."
Inst. Juris. Can. i. 19.

P. VOL. T.

(d) 2 EoU. Abr. p. 358; Wats,
c. 4, p. 29.

(e) 1 Poll. p. 135.

(/) Gibs. p. 822. On this ac-
count the validity of the resignation
of Pope Celestine V. was doubted.
See Dante Paradiso, Canto xxvii.,

1. 24, and the note in Scartazzini's

edition (1874).

{g) 2 Poll. Abr. p. 358.

c c
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Whether it

must be made
in person.

Must be abso-

lute and not
conditional.

But donatives are not resignable to the ordinary, but to the

patron who has power to admit (h).

And if there be two patrons of a donative, and the incumbent
resign to one of them, it is good for the whole (i) .

Regularly, resignation must be made in person, and not by
proxy. There is, indeed, a writ in the register, entitled, Litem
procuratoria ad resignandum, by which the person constituted

proctor was enabled to do all things necessary to be done in

order to an exchange ; and of these things, resignation was one.

And Lindwood supposes that any resignation may be made by
proctor, and herewith the canon law agrees (k) . But in practice

there is no way (as it seems) of resigning, but either by personal

appearance before the ordinary, or at least elsewhere before a

public notary, by an instrument directed immediately to the

ordinary, and attested by the said notary, in order to be pre-

sented to the ordinary by such proper hand as may pray his

acceptance. In which case the person presenting the instrument

to the ordinary does not resign nomine procuratorio, as proctors do,

but only presents the resignation of the person already made (/).

In the case of Heyes v. Exeter College Oxford (in), the defen-

dant Yye, by an instrument in the usual form, attested by a

notary public, and directed to the Bishop of Exeter, expressed

his resignation of the vicarage of Merthoe, in the county of

Devon, and two other notaries public were constituted by him
as his proctors to exhibit the same to the bishop. The instru-

ment was sent by the post to the bishop, w7ho merely indorsed it,

and signed a memorandum of his acceptance of the resignation,

which was held to be sufficient, though no public act.

Dr. Burn says that a collateral condition may not be annexed
to the resignation, any more than an ordinary may admit upon
condition, or a judgment be confessed upon condition, which are

judicial acts.

For the words of resignation have always been pure, sponte,

absolute et simpliciter, to exclude all indirect bargains, not only

for money but for other considerations. And therefore in

Gayton's case, in 34 Eliz., where the resignation was to the

use of two persons therein named, and further limited with this

condition, that if one of the two was not admitted to the benefice

resigned within six months, the resignation should be void and
of none effect ; such resignation, by reason of the condition,

seems to have been declared to be absolutely void (n) .

But where the resignation is made for the sake of exchange
only, there it admits of this condition, viz., if the exchange shall

(A) Gibs. p. 822.

(?') Degge, pt. 1, ch. 14.

(k) Inst. Juris Can. i. 19.

(/) Gibs. 822
;

Degge, pt. 1,

ch. 14. The law in this passage
must now be taken to be qualified

by Eeichel v. Bp. of Oxford, 35 Ch.

D. p. 48; 14 App. Ca. p. 259.

(m) 12 Yes. p. 336.

\n) Owen, p. 12; God. p. 277;
Gibs. p. 821; 1 Stillingfleet, Eccl.

Cas. p. 334. A Discourse con-
cerning bonds of resignation, p.

67.
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take full effect and not otherwise, as appears by the form of

resignation which is in the register
( p)

.

In the case of Reichel v. The Bishop of Oxford it was decided Reichel v. The

by the House of Lords, affirming the decision of the Court of Bg d̂
°f

Appeal, that a resignation need not be made before a notary,

and that when once made and agreed to by the bishop it cannot

be withdrawn, although there has been no formal acceptance by
the bishop, and although by arrangement the formal acceptance is

to be of a later date ; and finally, that an arrangement so to post-

pone final acceptance does not make the resignation simoniacal

or otherwise void.

By a constitution of Othobon, " Whereas sometimes a man
resigns his benefice that he may obtain a vacant see, and bargains

with the collator, that if he be not elected to the bishopric, he

shall have his benefices again, we do decree, that they shall not

be restored to him, but shall be conferred upon others, as law-

fully void ; and if they be restored to him, the same shall be of

no effect ; and he who shall so restore him, after they have been
resigned into his hands, or shall institute the resigner into them
again, if he is a bishop he shall be suspended from the use of his

dalmatic and pontificals, and if he is an inferior prelate he shall

be suspended from his office, until he shall think fit to revoke

the same " (r).

No resignation can be valid till accepted by the proper Must be

ordinary ; that is, no person appointed to a cure of souls can accepted by

quit that cure, or discharge himself of it, but upon good motives,
or^j^ary

to be approved by the superior who committed it to him, for it

may be he would quit it for money, or to live idly, or the like.

And this is the law temporal as well as spiritual, as appears by
that plain resolution which has been given, that all presentations

made to benefices resigned before such acceptance are void.

And there is no pretence to say, that the ordinary is obliged to

accept, since the law has appointed no known remedy, if he will

not accept any more than if he will not ordain (s).

Lindwood makes a distinction in this case, between a cure of

souls and a sinecure. The resignation of a sinecure, he thinks,

is good immediately, without the superior's consent, because
none but he that resigns has interest in that case ; but where
there is a cure of souls it is otherwise, because not he only has
interest, but others also unto whom he is bound to preach the

word of Grod : wherefore in this case it is necessary that there be.

the ratification of the bishop, or of such other person as has
power by right or custom to admit such resignation (t).

Thus, in The Marchioness of Rockingham v. Griffith (1755) (w), Who may

(p) Gibs. p. 821. Vide supra, (s) Gibs. p. 822; 1 Stillingfleet,

p. 379. Eccl. Cas. p. 334. A Discourse con-

{q) 35 Ch. D. p. 48 ; 14 App. Ca. cerning bonds of resignation, p. 66.

p. 259 ; and see Reichel v. Magrath, (t) Gibs. p. 823.

14 App. Ca. p. 665. (u) Bac. Abr. vol. 2, p. 317.
(r) Othobon, Athon, p. 134.

c c 2

accept or

refuse.
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the lord chancellor held, that the acceptance of a resignation by
the ordinary is necessary to make it effectual, and that it is in

the power of the ordinary to accept or refuse a resignation.

And in Hesket v. Grey (28 Geo. 2) (Y), where a general bond
of resignation was put in suit, and the defendant pleaded that

he offered to resign, but the ordinary would not accept the

resignation, the Court of King's Bench were unanimously of

opinion, that the ordinary is a judicial officer, and is intrusted

with a judicial power to accept or refuse a resignation as he
thinks proper.

Whether the ordinary may refuse to accept a resignation

without assigning any cause, or whether in such case he may be

compelled to assign a sufficient cause, is undecided.
Corrupt By 31 Eliz. c. 6, s. 7, "If any incumbent of any benefice with
resignation. cure 0£ gou]_s . . . do or shall corruptly resign or exchange the

same ; or corruptly take for or in respect of the resigning or

exchanging the same, directly or indirectly, any pension, sum
of money or benefit whatsoever

:

" " as well the giver as the

taker, of any such pension, sum of money, or other benefit

corruptly, shall lose double the value of the sum so given, taken

or had."

Any Pension.~]—Before this statute, the bishop, in cases of

resignation, might, and did frequently, assign a pension during
life, out of the benefice resigned, to the person resigning (//).

And by 26 Hen. 8, c. 3, for payment of first fruits and tenths,

it was enacted by sect. 18, that incumbents charged with pen-
sions payable to their predecessors during their lives, should

deduct the tenth part thereof out of such payment, inasmuch as

they were charged by the said act to pay the tenths of their

whole living unto the king.

And by sect. 19 of the same act it was provided, that no pen-

sion thereafter should be assigned by the ordinary, or by any
other manner of agreement by collateral security or otherwise,

upon any resignation of any dignity, benefice or promotion
spiritual, above the value of the third part of the dignity,

benefice or promotion spiritually resigned.
Fee - By the Order in Council of the 24th of July, 1857, mentioned

above (z), where an instrument of resignation is drawn by the

bishop's secretary, his fee is one guinea.
Lapse. After acceptance of the resignation, lapse shall not run but

from the time of notice given ; it is true, the church is void

immediately upon acceptance, and the patron may present if he
please ; but as to lapse, the general rule that is here laid down
is the unanimous doctrine of all the books. Insomuch that if

the bishop who accepted the resignation, dies before notice given,

the six months shall not commence till notice is given by the

guardian of the spiritualities, or by the succeeding bishop, with
whom the act of resignation is presumed to remain (a).

(x) Amb. p. 2G8. (a) Gibs. p. 823 ; vide supra,

(y) Gibs. p. 822. p. 367.

(z) Page 357, supra.



RESIGNATION OF BENEFICES. 389

General resignation bonds which are now decided to be Resignation

unlawful, and bonds permitted in special cases under the statute bonds -

of George IY. will be noticed hereafter in connection with

simony (b).

Provisions for bestowing pensions in certain cases upon 34 & 35 Vict,

incumbents on their resignation have now been made by The c
-
44 -

Incumbents' Eesignation Act, 1871 (34 & 35 Vict. c. 44), in the

following terms.

By sect. 5, " On a representation being made to the bishop (bb) How the

in the form contained in Schedule A. to this act, by the incum- ^^°are°to
bent of any benefice (<?), provided he has been the incumbent of be put into

such benefice for seven years continuously, that he desires, on exercise,

the ground that he is incapacitated by permanent mental or

bodily infirmity from the due performance of his duties, to retire

from his benefice under the provisions of this act, in that case it

shall be lawful for the bishop, if he see fit, to cause a commission
to be issued under his hand and seal, addressed to five persons,

to be nominated as hereinafter mentioned, authorizing and
requiring them to inquire into and report to him upon the truth

of the ground alleged, and upon the expediency of the resigna-

tion of the said incumbent; and it shall be lawful for such Commis-

commissioners to inquire into and report upon all such matters sioners to

in anywise affecting such resignation, or connected therewith,
an

as they may deem necessary ; and the commissioners shall make
their return to the commission within three months from the

issuing of the commission, or within such enlarged time as the

bishop shall, by writing under his hand and seal, from time to

time direct."

" Schedule A.

" To the Eight Eeverend the Lord Bishop of

"I,
,
being now, and having been for the last seven

years continuously, rector [vicar, or incumbent] of , within
your lordship's diocese, hereby represent to your lordship, that

I, finding myself incapacitated, by permanent mental or bodily

infirmity (as the ease may be), from the due performance of the

duties of my office, am desirous of resigning the aforesaid

benefice, on being allowed to receive a pension out of the

revenues of the same.
" Accordingly, I respectfully request your lordship to issue a

commission under the provisions of the Incumbents' Eesigna-

(b) Infra, Part IV., Chap. III., which, such see is comprehended,
sect, 3. (c) The term "benefice" shall

(bb) The term "bishop" shall,, comprehend all rectories with cure
with, reference to any benefice, of souls, vicarages, new vicarages,
mean the bishop or archbishop for perpetual curacies, donatives, en-
fche time being within whose diocese dowed public chapels, parochial
such benefice is locally situate, and chapelries and chapelries with or
during the vacancy of any episcopal without districts annexed or be-
see the term " bishop " shall mean longing to them,
the archbishop of the province in
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Who are to

"be commis-
sioners.

Notice of

intention to

issue com-
mission.

tion Act, 1871, to inquire and report, as provided by the said

act, upon the expediency of my proposed resignation.
" As witness my hand, this day of in the year of

our Lord 18 ." (l.s.)

Sect. 6. " One of the five commissioners shall he the arch-

deacon of an archdeaconry or the rural dean of a rural deanery

of the diocese wherein the benefice is situate, as the bishop may
determine ; one other of the commissioners shall be an incumbent
of the same diocese, nominated by the incumbent wishing to

retire ; one other of the commissioners shall be an incumbent of

the same diocese, nominated by the bishop ; one other of the

commissioners shall be a magistrate being in the commission of

the peace for the county wherein the benefice is situate, and a

member of the Established Church of England, nominated by
the person who has presided as chairman of the last preceding

quarter sessions for the county or division of the county, or if

there be no such person, then by the lord lieutenant of the

county ; and the remaining commissioner shall be nominated by
the patron (d), or, in the case of alternate patronage, jointly by
both or all of the patrons, or in case of difference by the patron

entitled to the next presentation."

Sect. 7. " Notice of -the intention to issue such commission
shall be delivered or sent by the bishop to the incumbent, patron,

chairman of quarter sessions, or lord lieutenant of the county,

as the case may be, and the churchwardens of any such benefice

respectively ; and such commission shall not issue until the

expiration of one month from the delivery or sending of such

notices. The notice to the patron and chairman of quarter

sessions or lord lieutenant shall require such patron and chair-

man or lord lieutenant respectively to nominate a commissioner

by sending his name and address in writing to the bishop within

one month from the date of such notice ; and if such patron or

chairman or lord lieutenant respectively shall omit to nominate a

commissioner within the time limited, the bishop may nominate
a commissioner instead of such patron, chairman, or lord lieu-

tenant respectively ; and when and so soon as such commission
shall be issued, notice of such commission shall be delivered or

sent by the bishop to each commissioner and to the churchwar-

(d) The term "patron" shall,

with reference to any benefice,

mean the person or persons or

corporation who, in case such bene-
fice were vacant, would be entitled

to present thereto ; but if the right

to present to such benefice shall be
vested in different persons or cor-

porations, whether jointly or by
way of alternate presentations, the

term patron shall (unless the con-
text requires otherwise) comprehend
both or all such different persons

or corporations in whom such right

of joint or alternate presentations
shall for the time being be vested

;

and as regards the patrons referred

to in sections 126, 127, and 128 of

the Act 1 & 2 Vict. c. 106, the
actions of or towards such patrons
required by this act shall be per-
formed in the manner stated in such
sections 126, 127, and 128, as if the
said sections were here repeated and
made applicable to the provisions of

this act.
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dens of the benefice. Service by prepaid letter shall be sufficient

service of all notices and documents under this act."

Sect. 8. " The commissioners shall give seven days' notice of Commis-

their first meeting, affixed to the usual place of public notices S10ne
^
s may

in the church of the benefice. Three of the commissioners shall 0ath.

constitute a quorum, and the commissioners at a meeting of

them duly constituted may examine on oath, if they see fit, the

persons who are desirous or willing to be examined by them,
touching any matter relating to the object of the commissioners,

and may administer the oaths necessary for that purpose, and
the commissioners shall in their return to the commission certify

all such matters and things as shall appear to them material,

together with their opinion as to the expediency or otherwise of

the proposed resignation, and, if they or at the least any three

of them deem the resignation expedient, shall specify the amount
of pension which in their opinion ought to be allowed out of the

revenues of the benefice to the retiring incumbent
;
provided Limitation

that in no case shall such pension exceed one-third part of the of Pension -

annual value of the benefice resigned."

In Robinson v. Dcuid(e), it was decided in 188b', that the Robinson v.

amount of a pension once fixed could not be reduced because by Bmd-

reason of agricultural depression and the conversion of part of

the parish into a district chapelry, the annual value of the

benefice was so reduced that the pension exceeded one-third

part.

Since this decision the Incumbents' Eesignation Act, 1887 50 & 51 Vict.

(50 & 51 Yict. c. 23), has been passed. c
-
23 -

By sect. 4 of this act, " In the case of every pension awarded Further limi-

under this act, the amount of every half-yearly payment on tations of

account of such pension shall vary, and shall from time to time Pensl0n -

be regulated by the averages published under 6 & 7 Will. 4,

c. 71, in the month of January next preceding the date of every

such half-yearly payment, except that if no part of the income
of the benefice is derived from tithe rent-charge or glebe lands,

then the pension shall not be subject to variation."

By sect. 5, " Section 8 of the principal act shall be read as if

the following words were added at the end of the section :
—

' or

be an amount which shall not leave a sufficient income to secure

the due performances of the service of the church according to

the scale of stipends set forth in section 85 of 1 & 2 Yict.

c. 106 '"(/).
Eeturning to the 34 & 35 Vict. c. 44— 34 & 35 Vict.

By sect. 9, "If the return to the commission shall certify the c. 44.

resignation to be expedient, and the patron shall in writing have Who to

consented or shall not within one calendar month thereafter in ^g^
6^ ^°

WTiting refuse his consent thereto, the bishop shall proceed as IS resignation,

hereinafter provided; but if the patron shall so refuse his

(c) 17 Q. B. D. p. 341. (/) Vide infra, Part II., Chap.
XV.
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consent, the return to the commission shall be laid before the

archbishop of the province, who shall, within one calendar

month, give his decision in writing whether such resignation

shall or shall not be accepted, which decision shall be final. If

the patron shall have declared his consent or have not refused

it as aforesaid, or if the archbishop shall decide that the resig-

nation shall be accepted, the bishop shall cause a declaration as

in Schedule B. (g) to be prepared, inserting therein the amount
of pension so allowed out of the revenues of the benefice to the

retiring incumbent, and the day, not being less than one month
after the date of the declaration, when the incumbency shall be
void and the pension shall commence, and the times of payment,
not being oftener than twice a year, and shall sign the same in

triplicate in the presence of one witness, and shall cause one
copy thereof to be delivered or sent prepaid by post to the patron

of the benefice, and another copy thereof to be delivered or sent

in like manner to the incumbent of the same, and the third

copy to be filed in the registry of the diocese, and such declara-

tion shall be the title deed of the retiring incumbent to the

pension assigned therein to him
;
provided that no benefice shall

at any time be subject to the payment of more than one
pension."

Schedule B.

" Whereas on the day of , in the year of our

Lord, 18 , a commission was issued by us, the bishop of
,

under the provisions of the Incumbents' Eesignation Act, 1871,

on the representation of the Eev. , incumbent of
,

within the diocese aforesaid, and in their return thereto the

commissioners stated that in their opinion the resignation of the

said was expedient, and that a pension of pounds
per annum out of the revenues of the said benefice should be

allowed to the said Rev. on his retirement therefrom :

And whereas the patron has consented, or not refused his

consent, to such resignation, [or] the archbishop has determined
that such resignation shall be accepted.

" We
,
by divine permission bishop of do declare

the said benefice void of the person of the said Rev. , to

all intents and purposes of the law, on and after the day
of subject nevertheless to the payment by half-yearly

payments from the day of next, out of the revenues

thereof, of the said yearly pension of pounds, the first of

which half-yearly payments shall be payable on , and
future half-yearly payments at periods of six months from such

day, or such other sum as may hereafter be assigned under the

provisions of the said act unto the said for his life, or such

(g) This declarationwas adjudged,
in 1889, by the Commissioners of

Inland Revenue to be free from

stamp duty : ex relatione, Mr. C,

Brown Smith, solicitor.
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less period as hereafter may be assigned by law and endorsed

hereon.
" As witness our hand this day of in the year 18 .

" Witnesses to the signature of the bishop ."

Sect. 12. " After the filing of such declaration as aforesaid Patron to

the benefice shall, ipso facto, be vacant on the day fixed in such *!™?^to

declaration ; and the patron thereof shall be entitled to present benefice,

a clerk for the same as if it had been vacated by the death of

the incumbent thereof, and the clerk who shall be collated,

instituted, or licensed thereto shall be entitled to the revenues

of the same, subject nevertheless to the payment to the retired

clerk of such sum as may be allowed to him as pension ; and
such clerk shall have the same right and claim in respect of

dilapidations as if the benefice had been vacated by the death of

the incumbent thereof."

Sect. 18. " The right of resignation and of doing any act Resignation

leading to, connected with, or consequent on such resignation by hJ lunatic,

this act given to an incumbent, may, if the incumbent be a

lunatic found such by inquisition, be exercised in his name and
on his behalf by the committee of his estate."

Sect. 4. " The sum assigned as a pension to a retiring incum-
bent under this act shall not be deemed a pension, sum of money,
or benefit within the meaning of the 31 Eliz. c. 6, or the 12 Anne,
stat. 2, c. 12, or any other act" (h).

Sect. 10. " The pension so allowed shall be a charge upon Pension to be

the revenues of the benefice, and shall be recoverable as a debt
^e^Sence

at law or in equity from the incumbent of the said benefice by
n c

•

the retired clerk, his executors, administrators, or assigns, but
such pension shall not be transferable at law or in equity."

In conformity with this last provision, it was decided in

Gatl/erco/e v. Smith (i), by the Court of Appeal, affirming Gathercolev.

Jessel, M. E., that a judgment debt could not be set off against Smith -

the claim for the pension. But by sect. 6 of the Incumbents'
Eesignation Act, 1887, dilapidations due to the successor can be
set off

;
only not more than half the pension can be thus set

off in any one year without the consent of the bishop.

By sect. 11, as amended by sect. 5 of the Incumbents' Re- Annual value

signation Act, 1887, " The annual value of a benefice for the of benefice,

purposes of this act shall be the net annual value exclusive of

the parsonage, vicarage, or other place of residence of the

incumbent, after deducting all rates, taxes and charges assessed

upon and payable out of the benefice, which charges shall include
the salary of any curate who is compulsorily employed, and any
annual payments in respect of any terminable mortgage (j),
having at the time of the sitting of the said commission, more
than two years to run."

(70 Tide infra, Part V., Chap. cole v. Smith, 7 Q. B. D. p. G2G.
VII. (y) "Terminable mortgage"

(?) 17 Oh. D. p. 1; and see Gather- means any mortgage created for
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Sect. 14. "It shall in no case be lawful to assign the house
of residence of the incumbent as any part or the whole of the

pension for a retired clerk ; but such house of residence shall

belong to and be enjoyed by the incumbent of the benefice as

if the benefice were free from all claim by a retired clerk."

Sect. 15. "The right of a retired clerk to the pension assigned

to him shall cease upon the enrolment of any deed of relinquish-

ment by the clerk under the 33 & 34 Yict. c. 91 (k), or on and
after the day on which he is admitted to another benefice ; and
in the event of any retired clerk undertaking clerical duties

elsewhere than within the benefice from which he retired, it

shall be lawful for the incumbent of the benefice to bring the

same to the notice of the bishop, who shall cause inquiries to be
made into the facts, and upon his being satisfied that such

retired clerk is or has been undertaking such clerical duties and
receiving a remuneration for the same, it shall be competent for

such bishop to determine whether the pension payable to such

retired clerk shall cease or be diminished in any and what pro-

portion or for any and what period : Provided always, that such

retired clerk may, within one month after a notice of the deter-

mination of the bishop shall have been sent to him by post,

appeal to the archbishop of the province, who shall confirm,

annul, or vary the decision of the bishop as to such archbishop

shall appear just and proper, and the cessation of or the altera-

tion, if any, made in the pension shall be stated by endorsement
on the declaration filed in the registry, and the title of the

retired clerk to receive and the liability of the existing incum-
bent to pay a pension out of the revenues of the benefice shall

cease or be altered in accordance with such endorsement, and a

copy of such endorsement signed by the bishop shall be delivered

on application to the incumbent and patron of the benefice."

Sect. 16. " If a commission under this act be issued on the

representation of an incumbent, and the return thereto shall

state that in the opinion of the commissioners the ground for

resignation of the incumbent is not proved, or the retirement of

the incumbent is not expedient, then in such case all the ex-

penses which shall have been incurred by or with the sanction

or by the direction of the bishop in or towards carrying the

provisions of this act into execution shall be defrayed by the

incumbent, and shall be recoverable from him by or for the

bishop as debts in and by course of law. If the return to the

commission issued on the aforesaid representation shall state

that in the opinion of the commissioners the retirement of the

incumbent is expedient, then one moiety of the expenses incurred

by or with the sanction or under the direction of the bishop in

securing the repayment of any loan

by annual instalments, payments
in the nature of a rent-charge or

otherwise, in a limited number of

years.

(k) The Clerical Disabilities Act,

1870. Vide infra, Part II., Chap.
XVIII., sect. 6, and Part IV.,
Chap. III., sect. 7.
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or towards carrying the provisions of this act into execution

shall be defrayed by the incumbent whose retirement is recom-

mended, and the other moiety shall be a charge on the revenues

of the benefice, and shall be recoverable as a debt at law or in

equity from the incumbent thereof by or for the bishop."

Sect. 17. "The costs incurred by any secretary of a bishop Costs incurred

and any registrar of a diocese in carrying into execution the
Jy

registrar,

provisions of this act shall be fixed and regulated in accordance
c *

with and in the manner specified in the provisions of the 131st

section of 1 & 2 Vict. c. 106, as if the duties required of such

secretary and registrar under this act had been specified in the

said recited act "
(/).

It should be observed, that under sect. 13 the pensioned clerk Discipline,

still remains amenable to ecclesiastical discipline, and provision

is made for such discipline being executed in such cases.

(?) Vide supra, p. 357.
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CHAPTER XIV.

UNION AND DISUNION OF BENEFICES.

Sect. 1.

—

The Union of Churches and Benefices.

2.—The Union of several Benefices in one Church.

3.—The Annexation of Districts to Benefices.

4.—The Disunion of Benefices.

Division of The subject of this chapter divides itself into four parts

:

subject. The TJnion of Churches and Benefices; (2.) The Union of

several Benefices in one Church
; (3.) The Annexation of

Districts to Benefices
; (4.) The Disunion of Benefices.

Sect. 1.

—

The Union of Churches and Benefices.

Causes of The union or consolidation of benefices ought to be founded
union. upon good and canonical reasons. And the principal reasons

assigned by the canon law are, for hospitality, nearness of the

places, want of inhabitants, poverty or smallness of the living.

"Which circumstances are specially inquired into before the

union, and (some or all of them, as the case is) are recited in

the preamble to the act of union (a)

.

And in such case it has been sometimes said that by the

common law of the realm the ordinaries, patrons and incum-
bents may make a consolidation of the two churches into

one (b).

And that in such a case the consent of the king is not at all

necessary, albeit he has an interest in the churches in the case

of lapse. For by the ancient canon law the licence of the pope
was not necessary ; nor has the licence of the king been judged
necessary since the Reformation ; inasmuch as unions have
been ordinarily made without such licence

;
however, in some

few instances, it may have been desired and obtained for the

greater caution (c) . The point, however, seems to be one of

(«) Gibs. p. 920; God. p. 170. (c) Austijn v. Tivyne, Cro. Eliz.

(b) Harman v. Renew, 1 Salk. p. 500; Gibs. pp. 916, 920; Wats,
p. 164

;
Hughes, c. 28, p. 280; Rex c. 16, pp. 179, 183.

v. Alp. of Armagh, 1 Stra. p. 516.
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some doubt (d)
;
though not now (since 1 & 2 Yict. c. 106, s. 20)

of much importance.

The old statutes enabling unions in certain cases, 37 Hen. 8, 4 Will. 3,

c. 21 (*?), and 17 Car. 2, c. 3, are, as will be seen, now repealed. c
-
12>

By the 4 Will. 3, c. 12, it was enacted, that where one of the

churches united by virtue of the said last-mentioned act, was at

the time of such union, or shall afterwards be demolished ; in

such case, as often as the church which is made the church pre-

sentative, and to which the union was made, shall be out of

repair, or there shall be need of decent ornaments for the

performance of divine service therein, the parishioners of the

parish whose church shall then be down or demolished, shall

bear and pay towards the charges of such repairs and decent

ornaments, such share and proportion as the archbishop or

bishop that shall make such union shall by the same union

direct and appoint ; and for want of such direction and appoint-

ment, then one third part of such charges of the repairs and
decent ornaments which shall be made or provided ; and the

same shall be rated, taxed, and levied, and in default thereof

such process and proceedings shall be made, as if it were for the

reparation and finding decent ornaments for their own parish

church, if no such union had been made.
But if both churches are standing, then the repairs and orna-

ments shall be provided for, as they were at the common law
;

that is, by the parishioners of each parish respectively (/).

Unions in futuro, as well as in prcesenti, were under the old Union may bs

law good. And therefore if two churches were full, and one ^futuro.

was duly united to the other in futuro, when either became void,

the surviving incumbent might enter upon the void living,

without any other title than that which he received from the

act of union (g).

By the union of two churches, no change is made in the Presentation

advowsons : that is, not only all rights are reserved to the {^^g
patron or patrons, as before, but the nature of the advowsons
continues the same

;
as, if one be appendant, and the other in

gross, and that which is appendant is made the presentative

church, and the patron of the church in gross has the first turn,

yet shall not the whole advowson be in gross, but it shall

remain appendant for his turn who was patron of the advowson
appendant, and in gross for his turn who was patron of the

advowson in gross. Which being so (that is, the advowsons,
not only as to the right, but even as to the nature of them,
remaining the same as before), it seems to be an unreasonable
doubt, whether bishops and other ecclesiastical persons could

(d) Daniel v. Morton, 16 Q. B. p. 494; Serjt. Hill's MSS. ; and
p. 198 ; 15 Jur. p. 699. Wright v. Legge, 6 Taun. p. 51.

{e) For authorities on the 37 (/) Gibs. p. 919.
Hen. 8, c. 21, see Gibs. pp. 916— (g) Gibs. p. 920. This must all

920 ; The Queen v. Page, Cro. Eliz. now be read with the recollection

p. 719; Bp. of Lincoln and White- that compulsory church rates are
head v. Wolvferstan, 1 Black. W., in the ordinary case now abolished.
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consent to an union after the statutes 1 Eliz. c. 19, and 13 Elk.

c. 10 (h).

In Robinson v. The Marquis of Bristol (i), it was hoiden by the

Exchequer Chamber, reversing the judgment of the Common
Pleas, that where two benefices are united, the patronage of the

united benefice vesting in the former patrons alternately, it is

right in pleading to describe the title of one of the patrons as to

a moiety of the advowson of the united benefice, and in convey-

ing to convey the advowson of the former ununited benefice,

because the conveyance of this latter carries with it the right to

the former. "Where three parish churches had been united by
the local act 22 Car. 2, c. 11, it was held that the benefice might
be described, in pleading, as one rectory (k)

.

Two churches parochial being united at the common law, the

reparations remained several as before. Which was the reason

why the aforesaid act 4 Will. 3, c. 12, was found necessary to

make it otherwise in the churches that had been or should be

united in virtue of the statute of 17 Car. 2, c. 3. For before

that, the inhabitants, even of a demolished church, were not

obliged to contribute to the reparations of the church remaining,

to which they were united (I).

The payment of first fruits and tenths, as before, were specially

reserved in the aforesaid statutes : and the same, together with
all other payments and duties to the bishop, archdeacon, and
the like, and even the fees of institution, were under the old law
reserved, of course, in perpetual unions, whether within the said

statutes or not (m).

By the union the two churches are become so much one, that

a second benefice may be taken by dispensation within the

statutes of pluralities (n).

If a church parochial be united to a prebend in a cathedral

church, and a clerk is collated to the prebend, and after installed

in the cathedral, although that the parish church be not in the

same diocese with the cathedral, yet the clerk thereby has pos-

session thereof, without any presentation, institution, or induc-

tion ; because by the union the parish church is become the

corps of the prebend (o).

After an union was made under the old law, if any question

arose concerning the validity thereof ; this might not be tried

in the temporal, but only in the spiritual court : unless it were
such union as is restrained by the aforesaid statutes (p).

In The Attorney- General v. The Hospital of St. Cross (q), the

court refused to presume from the circumstances the union of two

(h) Gibs. p. 920; Wats. c. 16,

p. 185.

(0 11 C. B. pp. 208, 241 ; 15 Jur.

p. 926 ; 16 Jur. p. 889.

(k) Wilson v. Van Mildert, 2 B.
& P. p. 394.

{I) Gibs. p. 921.

(m) Gibs. p. 917.

(n) The Queen v. Page, Cro. Eliz.

p. 720; Gibs. p. 920.

(o) Wats. c. 16, p. 186.

(p) Ibid.

(</) 8 De G. M. & G. p. 38; 2 Jur.

N. S. p. 336; 25 L. J., Ch. p. 202.
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benefices. In that case it was said that there was no precedent

or principle which would authorize the union of the mastership

of a hospital with a rectory.

In Daniel v. Morton (r), a temporary union of two benefices a temporary

by the bishop during the incumbency only of the particular union held no

clerk, conditioned on the clerk keeping a sufficient curate for the
umon -

benefice on which he did not reside, was held not to operate as

an union, but, if at all, as a dispensation of pluralities ; so that

the clerk was non-resident under 1 & 2 Yict. c. 106, as to the

benefice on which he did not actually reside.

The law as to the union of benefices has undergone a complete

alteration by virtue of several modern statutes.

By 1 & 2 Yict. c. 106, s. 15, the acts 37 Hen. 8, c. 21, and l & 2 Vict.

17 Car. 2, c. 3, for uniting churches, are repealed; and the c
-
106 -

following new enactments are made :

Sect. 16. " Whenever it shall appear to the archbishop of the Provisions of

province, with respect to his own diocese, and whenever it shall ^
be represented to him by the bishop of any diocese, or by the extended.

11

bishops of any two dioceses, that two or more benefices, or that

one or more benefice or benefices, and one or more spiritual

sinecure rectory or rectories, vicarage or vicarages, in his or

their diocese or dioceses, being either in the same parish or

contiguous to each other, and of which the aggregate population

shall not exceed one thousand five hundred persons (s), may
with advantage to the interests of religion be united into one
benefice, the said archbishop of the province shall inquire into

the circumstances of the case ; and if on such inquiry it shall

appear to him that such union may be usefully made, and will

not be of inconvenient extent, and that the patron or patrons

of the said benefices, sinecure rectory or rectories, vicarage or

vicarages respectively, is or are consenting thereto, such consent

being signified in writing under the hands of such patron or

patrons, the said archbishop shall, six weeks before certifying

such inquiry and consent to her Majesty as hereinafter directed,

cause, with respect to his own diocese, a statement in writing of

the facts, and in other cases a copy in writing of the aforesaid

representation, to be affixed on or near the principal outer door
of the church, or in some public and conspicuous place in each
of such benefices, sinecure rectories, or vicarages, with notice to

any person or persons interested that he, she, or they may,
within such six weeks, show cause in writing under his, her, or
their hand or hands to the said archbishop against such union,
and if no sufficient cause be shown within such time, the said

archbishop shall certify the inquiry and consent aforesaid to her
Majesty in council, and thereupon it shall be lawful for her
Majesty in council to make and issue an order or orders for

(r) 16 Q. B. p. 198 ; 15 Jur. followed here are repealed by 13 &
p. 699. 14 Yict. c. 98, s. 87, and 37 & 38

(s) The words that originally Yict. c. 96.
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uniting such benefices, sinecure rectory or rectories, vicarage or

vicarages, into one benefice, with cure of souls, for ecclesiastical

purposes only ; and it shall be lawful for her Majesty in council

to give directions for regulating the course and succession in

which the patrons, if there be more than one patron, shall

present or nominate to such united benefice from time to time
as the same shall become vacant, and for determining, if such
united benefice shall be in two dioceses, to which of such
dioceses such benefice shall belong ; and such order or orders

shall be registered in the registry or registries of the diocese or

respective dioceses to which such united benefice shall be deter-

mined to belong, and to which either or any of the united

benefices, sinecure rectories, or vicarages shall have belonged
when separate, which order or orders the registrar or registrars

of such diocese or respective dioceses, immediately on the receipt

thereof, are hereby required to register accordingly ; and such

order or orders shall thenceforth be binding on all parties what-
soever ; and if at the time of the registration of such order or

orders all the benefices, sinecure rectories, or vicarages ordered

to be united shall not be holden by the same incumbent, then if

any of such benefices, sinecure rectories, or vicarages shall at

such time be vacant, and if not, then upon every avoidance,

until all the said benefices, sinecure rectories, or vicarages but
one shall come to be holden by the same incumbent, the patron

of the vacant benefice or benefices, sinecure rectory or rectories,

vicarage or vicarages, shall be bound to present or nominate,

and the bishop shall be bound to admit and institute or licence,

to the vacant benefice or benefices, sinecure rectory or rectories,

vicarage or vicarages, the incumbent of the other or one of the

other benefices, sinecure rectory or rectories, vicarage or vicar-

ages so ordered to be united ; and if both or all, as the case may
be, shall be holden by the same incumbent at the time of the

registration of such order or orders, or all but one of the said

benefices, sinecure rectories, or vicarages shall at such time be
vacant, then immediately, or otherwise on the first avoidance of

either or any of such benefices, sinecure rectories, or vicarages,

after all but one shall have come to be holden by the same
incumbent, the said benefices, sinecure rectory or rectories,

vicarage or vicarages shall become permanently united together,

and shall be and be deemed and taken to be one benefice, with

cure of souls, to all intents and purposes, unless and until the

same shall be afterwards disunited in the manner hereinafter

enacted : Provided always, that notwithstanding any such union

the parishes or places of which such united benefice shall consist

shall continue distinct as to all secular rates, taxes, charges,

duties, and privileges, and in all other respects except as herein-

before specified."

Glebe lands, Sect. 17. " When it shall further appear to the archbishop of

certain cases
^e Provnlce >

with respect to his own diocese, or it shall be

be excepted further represented to him by the bishop of any other diocese,
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that the total income of any benefice or benefices, sinecure out of any

rectory or rectories, vicarage or vicarages, proposed to be united £^fce to
as aforesaid, would be larger than sufficient for the due. main- augment the

tenance and support of the incumbent of the benefice when provision for

united, and that the whole or some specified part or parts of the
adfohtin^

glebe lands, tithes, rentcharges, tenements, and hereditaments p0or benefice

belonging to the benefice or benefices, sinecure rectory or b7 an ex-

rectories, vicarage or vicarages, proposed to be united, or any s^h manner
of them, might and could, with advantage to the interests of that the

religion, be excepted out of such union, and be exchanged for augmentation

certain other lands, tithes, tenements, and hereditaments, or any situateVithin
of them, in some other specified benefice situate in the same the limits of

diocese, and having no competent provision belonging thereto, such^other

and that the lands, tithes, tenements, or hereditaments pro-
ene ce '

posed to be given in exchange for such excepted lands,

tithes, rentcharges, tenements, or hereditaments might with like

advantage be granted, conveyed, and assured as a further

perpetual endowment for the incumbent of such last-mentioned

benefice, and that the patron or patrons of the said benefice or

benefices, sinecure rectory or rectories, vicarage or vicarages

respectively, and the incumbent or incumbents for the time
being thereof respectively, or of such thereof as shall not be
then vacant, and the owner or owners, impropriator or impro-
priators, of such lands, tithes, tenements, or hereditaments
respectively so proposed to be given in exchange is or are con-

senting thereto, such consent to be signified in writing under
their respective hands, it shall be lawful for the said archbishop,

after inquiring into such further matter, to certify in like

manner as aforesaid such further circumstances to her Majesty
in council, and thereupon it shall be lawful for her Majesty, in

and by such order as aforesaid, or any other order or orders, to

direct that such first-mentioned lands, tithes, rentcharges, tene-

ments, and hereditaments shall be excepted out of such united
benefice, and be granted, conveyed and assured unto such owner
or owners, impropriator or impropriators as aforesaid, in ex-

change for an equal value of lands, tithes, tenements, or other

hereditaments situate or arising within the limits of such
benefice, to be by such owner or owners, impropriator or im-
propriators, granted, conveyed, and assured for the further

endowment of such other benefice ; and such order or orders

shall be registered in the register of the diocese to which such
united benefice and other benefice shall belong, and which order
or orders the registrar of such diocese, immediately on the
receipt thereof, is hereby required to register accordingly, and
such order or orders shall thenceforth be binding on all parties

whatsoever ; and such lands, tithes, tenements, and heredita-

ments, so directed to be granted, conveyed, and assured to such
owner or owners, impropriator or impropriators, as aforesaid,

shall, immediately upon and after the execution and inrolment
in manner hereinafter directed of the deed or deeds, instrument

P. VOL. I. D D
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or instruments hereinafter mentioned, be for ever freed and
discharged of and from all estate, right, title, and interest

whatsoever of all and every the incumbent or incumbents for

the time being of the said benefices, sinecure rectory or rectories,

vicarage or vicarages so to be united, and become and be subject

and liable in every respect to all and singular the uses, trusts,

estates, and charges of or to which the lands, tithes, rentcharges,

tenements, or other hereditaments so granted, conveyed, or

assured by such owner or owners, impropriator or impropriators,

for such further endowment as aforesaid, may at the time of

such execution have been subject or liable ; and that such last-

mentioned lands, tithes, rentcharges, tenements or other here-

ditaments, so granted, conveyed, and assured by such owner or

owners, impropriator or impropriators, for such further endow-
ment as aforesaid, shall in like manner become and be for ever

annexed to such other benefice for the further endowment of

which the same shall be so granted, conveyed, and assured, and
be held and enjoyed for ever by the incumbent for the time

being thereof, as part of the endowment thereof, freed and
discharged of and from all uses, trusts, estates, and charges

whatsoever to which the same respectively or any part thereof

were or was before subject or liable.

"

Such convey- Sect. 18. " All such grants, conveyances, and assurances as

chin eto^e
a^oresa^ sna^ De made by a deed or deeds, instrument or in-

by deed in struments, in writing, under the hand and seal or hands and
writing under seals of the patron or patrons of the benefice or benefices,

seals of ali

and smecure rectory or rectories, vicarage or vicarages, affected

parties inte- thereby, and of the owner or owners, impropriator or impro-
rested, to be priators of the lands, tithes, tenements, and hereditaments, so
inrolled m £o be given in exchange as aforesaid ; and the bishop of the

diocese for the time being shall testify his approval thereof by
being a party and affixing his episcopal seal thereto ; and the

incumbent or incumbents for the time being of such of the said

benefice or benefices, sinecure rectory or rectories, vicarage or

vicarages, as shall not be then vacant, shall testify his or their

approval by being a party or parties to and signing the same
respectively, and shall be the party or parties by whom the

grant, conveyance, and assurance to be made or executed to such

owner or owners, impropriator or impropriators as aforesaid,

shall be made and executed."

Such deeds or instruments in writing, are by the same section

to be inrolled in the High Court of Justice " within six calendar

months after the execution thereof respectively, or else have no
operation under the act."

Approval of Sect. 19. " The approval of the said bishop, testified as afore-

diocese
°f sa^' s^a^ ^e conclusrve that the lands, tithes, rentcharges, tene-

ments, and hereditaments so to be granted, conveyed, and
assured under or by virtue of the provisions aforesaid were
respectively of the proper value required by this act, and were
respectively granted, conveyed, and assured in due accordance

with the provisions aforesaid."
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Sect. 20. " From and after the passing of this act it shall not No union

be lawful to unite two or more benefices into one benefice in any
this

G

act

Under

other form or manner or under any other circumstances than is

hereinbefore provided; and that if any such union shall be

made in any other form or manner or under any other circum-

stances than as it is hereinbefore provided, the same shall be
void to all intents and purposes whatsoever, any statute, law,

canon, custom, or usage to the contrary notwithstanding.

"

By 13 & 14 Yict. c. 98, s. 8, a provision in 1 & 2 Yict. c. 106, ™°
e

n^ be

s. 16, that "the aggregate yearly value shall not exceed five ^fthskandino-
hundred pounds " was repealed ; but it was provided " that it the aggregate

shall be lawful for the bishop to direct that there shall be two g^^jjj®
full services in each church of such consolidated livings."

4 & 5 Yict. c. 39, s. 23, enables the ecclesiastical commis- 4 & 5 Vict,

sioners, with the consent of the patrons, and of the bishop of the
^x

3
^'

diocese where one of the patrons is an ecclesiastical corporation, to^cmtate
to make exchanges of advowsons through the instrumentality of unions,

the archbishop and the Queen in council, in order to facilitate

unions of benefices under 1 & 2 Yict. c. 106.

In 1855 a temporary act, 18 & 19 Yict. c. 127, was passed, to 18 & 19 Vict,

last for five years only, for facilitating the union of benefices °* 127,

in the metropolis. Proceedings under this act pending at the time
of its expiry were confirmed and allowed to continue by 23 & 24
Yict. c. 142, s. 30. Otherwise its only present importance is on
account of the unions that were actually made under it.

Its provisions enabled contiguous benefices to be united,

whatever might be the aggregate population and aggregate
yearly value (sect. 1). The inhabitants in vestry assembled
were to petition the bishop ; the bishop, if satisfied that an
union w7as desirable, and if the patrons consented, was to certify

accordingly to the church building commissioners (t), who were
to propose a scheme for the union, to be ratified by the Queen
in council (sect. 2). The commissioners might insert in the

scheme a provision applying the surplus revenues for the benefit

of other parishes (sect. 3). Notice of the proposed scheme was
to be given, protests against it were to be heard by the judicial

committee of the privy council, and the scheme, when finally

approved by the Queen in council and gazetted, was to have the

force of law (sects. 4—7). The commissioners might propose to

erect a new church and parsonage, and to remove, pull down,
and sell the old one and the site, but no burial ground or vault

was to be sold (sects. 8, 9, 14). The church and vestry left

standing are to be the church and vestry of the united parishes

for all purposes (sect. 10). The Bishop of London might
appropriate one church, which was otherwise to be pulled down,
for services in Welsh (sect. 11). Schemes were to be made for

transferring endowed lectureships in churches pulled down to

other churches (sect. 12). Pews were to be readjusted and

(t) Afterwards the ecclesiastical commissioners.

dd2
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appropriated for the united benefice ; but no less than one-third

of the sittings are to be free and unappropriated (sect. 13).

34 Sc 35 Vict. The following are the provisions which have been made by
c - 90

- 34 & 35 Yict. c. 90, " The Union of Benefices Acts Amendment
Act" :—

One church to Sect. 3. " Where two or more benefices are united, or two or

ch^ch^Tan
more portions of the same benefice, or of different benefices, are

united or constituted a separate benefice, and held by one incumbent, and
separate there are more churches than one situate within the limits of
benefice. united or separate benefice, it shall be lawful for the bishop

of the diocese, upon the application and with the consent in

waiting of the incumbent and patron or patrons of the benefice,

and with the consent of two-thirds of the parishioners within

the limits of such united or separate benefice in vestry assembled,

by a faculty from his consistorial court, to decree that one of

such churches shall henceforth be constituted the parish church

of such united or separate benefice, and that any other church

or churches within the limits of such united or separate benefice

may be either wholly or partly pulled down or suffered to remain
standing or still be used for the purposes of divine service, either

as a chapel or chapels of ease to the parish church or otherwise,

or be converted into a mortuary chapel or mortuary chapels ; and
the vestry room of the church so constituted the parish church

shall be held to be the vestry room of the parishes or places

constituting such united or separate benefice for the use of the

parishioners thereof
;
provided, that the said bishop shall not

make any such decree for the pulling down either the whole or

part of any such church or churches until a sum sufficient to

defray the expenses of the transfer as hereinafter prescribed of

the tombstones, monuments, tablets, and monumental inscrip-

tions in the church so to be wholly or partly pulled down has

been collected by voluntary subscriptions, and placed in the

hands of two or more trustees to be applied to such purpose."
Site of disused Sect. 4. " The site of any church which shall be wholly or
church to be partly pulled down, and the churchyard belonging thereto, shall

Burials
^e Pr0Perly fenced in and preserved and kept free from dese-

cration, and until such churchyard shall be legally closed for

interments the persons for the time being having rights of

burial in such churchyard shall not be entitled to rights of

burial in any other churchyard within the limits of the same
united or separate benefice : Provided always, that nothing in

this act contained shall apply to any proceedings for the union
of benefices taken under the provisions of 23 & 24 Yict.

c. 142" (u).

Tombstones, Sect. 5. " The tombstones, monuments, tablets, and monu-

&c *to be^
mental inscriptions in any church so wholly pulled down, or in

transferred sucn part of any church as is pulled down, shall be transferred
from disused to the parish church of such united or separate benefice, or in
church to

parish church.
(<0 Yide infra, p. 405.



UNION AND DISUNION OF BENEFICES. 405

the case where the removal is from such part of a church as has Repair fund,

been pulled down, to the part of a church which is suffered to

remain standing ; and the font, communion table, and plate

used for the purposes of the holy communion belonging to or

held in trust for any church so wholly pulled down shall be
transferred to such parish church ; and all lectureships attached

to any church so wholly pulled down or disused for the purposes

of divine service shall be transferred to. the parish church of such

united or separate benefice; and all sums of money or other

property held by any body or person or persons in trust for the

maintenance, repair, or insurance of any church which shall

cease to be used for the purposes of divine service or for a

mortuary chapel under the provisions of this act shall thereupon

be held upon the like trusts for such parish church.''

Sect. 6. " "When any church shall have been so constituted a Rights of

parish church the persons residing within the limits of the said Pansnioners -

united or separate benefice shall, subject as in this act mentioned,
have the same rights, be entitled to the same privileges, and be
subject to the same obligations in relation to such church as if

the same church had always existed as such parish church."

Sect. 7. " Upon any union of benefices the bishop of the Bishop to

diocese, under his hand and seal, shall and he is hereby autho-
I^nVement

rized by faculty from his court to alter and readjust the seats 0f the church
and the appropriation thereof in the church of the united or seats, which

separate benefice, so that not less than one-half of the sittings
^uJtform

in such church shall be left unappropriated ; and all the seats pattern,

whether appropriated or free under any new arrangement made
under this provision shall be made as near as possible of the

same size and general appearance."

By sect. 2, this act is to be read and construed as one with
1 & 2 Yict. c. 106, and 13 & 14 Viet. c. 98.

A further special enactment (23 & 24 Yict. c. 142) has been 23 ft 24 Vict,

made as to the union of benefices within the metropolis. c
;
142 -

The following are the provisions of that act :— Unions in

Sect. 1. " Two or more contiguous benefices within the
p0hs.

metropolis as defined by 18 & 19 Yict. c. 120, intituled 'An Act Contiguous
for the better Local Management of the Metropolis' (a?), may benefices

from time to time be united, or a benefice or contiguous benefices Wltnm the

and one or more spiritual sinecure rectory or rectories, vicarage ^fiUed°bv'
*S

or vicarages, contiguous to such benefice or benefices, and is & 19 Vict,

situate in the metropolis, may from time to time be united, J^^tSt
7

without regard in any case to aggregate population or aggre-
gate yearly value, and without limitation as to the same, and
every such union shall be effected in the manner hereinafter

provided."

Sect. 3. "Whenever it shall appear to the bishop of the Power to

diocese of London or of Winchester, as the case may be, that an j^J^ ^
union of benefices may with advantage to the interests of religion Winchester

See sect. 250, and schedules A, B and C to that act.
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to issue

commissions.

Commission,
how to be
nominated.

The number
to constitute

a quorum,
their powers,
and the re-

turn to the
commission.

be effected within his diocese, he may cause a commission to be

issued under his hand and seal, addressed to five persons, to be
nominated as after mentioned, authorizing and requiring them
to inquire into and report upon the expediency of the proposed

union, and such commissioners shall and may inquire into all

such matters in anywise affecting such union or connected

therewith as they may deem necessary, and the commissioners

shall make their return to the commission within six calendar

months from the issuing of the commission, or within such en-

larged time as the bishop shall, by writing under his hand from
time to time direct, and notice of the issuing of a commission
shall be sent by the bishop to the vestry clerk of each parish

proposed to be united, and notice thereof shall be published by
such vestry clerk by affixing it upon the door of the parish

church."

Sect. 4. " Three of the commissioners shall be beneficed

clergymen residing within the diocese, of whom one shall be
nominated by the dean and chapter of the cathedral church of

Saint Paul (t/) , and two by the bishop of the diocese, and the

remaining two shall be lay members of the church of England,
and shall be nominated to the bishop by the corporation of the

city of London (2) ; and no commissioner shall be entitled to

claim or shall receive any salary or payment for performing the

duties imposed on him as such, commissioner."

Sect. 5. " Three of the commissioners, of whom one shall be
a lay commissioner, shall constitute a quorum ; and the com-
missioners shall have power at their discretion to call for the

production before them of any documents not affecting private

interests which they may deem necessary for the purposes of the

commission, and the persons having the care or custody of such

documents shall be bound to produce them to the commissioners

upon the requisition in writing of any two commissioners ; and
the commissioners may examine on oath all persons desirous or

willing to be examined by them touching any matter relating

to the object of the commission, and may administer the oaths

necessary for that purpose, and the churchwardens of the parishes

proposed to be united shall have notice of the sittings of such
commission, and shall be entitled, with their vestry clerk, to

attend thereat ; and the commissioners shall in their return to

the commission certify all such matters and things as shall

appear to them material, together with their opinion as to the

expediency or otherwise of the proposed union, and if they, or

any three of them competent to constitute a quorum, shall deem
the union expedient, shall recommend the terms on which in

their opinion the same ought to be effected."

(y) By the dean and chapter of (z) By the vestries of the parishes
Westminster, if the proposed union affected, if the proposed union is

is within the city of Westminster not within the city of London or
(s. 32). the liberties thereof (s. 32).
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Sect. 6. "If before the return to the commission any com- Disqualifica-

missioner shall die, or become incapable of acting by removal tl(
?
n

.

of com"

from the diocese or otherwise, the commission shall continue in and the
'

full force, unless there shall not be sufficient commissioners issuing a fresh

remaining to constitute a quorum ; and notwithstanding the
commisslon -

death or disqualification of any one or more of the commis-
sioners the qualified commissioners for the time being shall

continue to exercise the powers given to the commissioners by
this act until such vacancy or vacancies shall have been filled

up ; but if there shall not be a sufficient quorum the bishop may,
either before or after the time limited for the return to the

commission, issue a fresh commission under the provisions of

this act in lieu of the original commission, and the commissioners

under such substituted commission shall have all the powers of

the original commission, and may adopt the evidence taken
under it."

Sect. 7. "If the return to the commission shall recommend Bishop to

an union, the bishop shall cause proposals for a scheme, based
franSt^ro

upon the terms recommended, to be prepared for effecting the p^alsfora°"
union ; which proposals, with the consent thereto in writing of scheme to

the patron or patrons of each of the benefices affected, shall be cnurcl1 -

transmitted by the bishop to the churchwardens of each parish vestry,

proposed to be united, in order that the same may be considered

by the inhabitants in vestry assembled ; and all such proposals

shall have especial regard to the residence of the incumbent on
the benefice proposed to be constituted the united benefice, and
shall contain all necessary provisions conducing to such resi-

dence."

Sect. 8. " The vestry of each parish shall, by the vestry clerk Vestry to

or other officer, notify to the bishop, within two calendar months notlfy assent

after the receipt of the proposals, their assent or their objections ana bishop
1

'

to or any suggestions for the modification of the same, and the to transmit

bishop shall give full consideration to every such notification of
f^ecdes?a°s

SalS

vestry, and shall make such alterations in the proposals as he tical commis-
may think right ; and the bishop shall cause such proposals, as sioners, to

finally approved by him, and assented to by the patrons and by ^heme
6

and
the vestries of the parishes to be affected thereby, to be trans- certify same
mitted to the Ecclesiastical Commissioners for England, who shall to the Queen

thereupon cause to be prepared a scheme for carrying out the
m councl1 -

proposed union, which scheme may, with the assent of the
bishop and patrons, and the vestries of the parishes to be
affected thereby, embody any modifications of the proposals,
and shall send drafts of such proposed scheme to the church-
wardens of the parishes to be respectively affected by the scheme
with notice that they or any of them may, within two calendar
months, show cause to the Ecclesiastical Commissioners against
the proposed union or any part or parts of the scheme relating
thereto ; and if within such period of two calendar months no
cause be shown, the Ecclesiastical Commissioners shall certify the
scheme, and the consent thereto in writing of the bishop and of



408 ORDERS AND OFFICES OF THE CHURCH.

What the
commis-
sioners shall

insert in the
scheme.

Part of a
benefice or

united bene-
fice may be
severed and
included in

scheme.

the patron, and of the vestries of the parishes to be affected

thereby, to Her Majesty in Council, and thereupon it shall be
lawful for Her Majesty in Council to make and issue any Order
or Orders for effecting the union and for uniting the parishes of

the united benefices into one parish for ecclesiastical purposes,

and for such other purposes as are herein provided: Provided
always, that if any petition or statement is lodged by way of

protest, or any appeal is made against the scheme or any part

thereof, as hereinafter is provided, no such Order or Orders in

Council shall be made or issued until such petition or statement

has been duly considered, or the parties to such appeal have
been duly heard."

Sect. 9. "It shall be lawful for the Ecclesiastical Commissioners
to insert in any scheme to be prepared by them all proper direc-

tions for the appointment of the first incumbent of the united

benefice, and for regulating the course and succession in which
the patrons, if there be more than one patron, shall present or

nominate to such united benefice from time to time as the same
shall became vacant ; and they shall have power to insert in any
scheme all such provisions in addition to those hereby expressly

authorized as may in their opinion be necessary for effectually

carrying out the particular measures proposed by the scheme,

including any provisions which may be found necessary for the

compensation of any of the incumbents of the benefices to be
united who may be willing to retire therefrom (a) ; and the

Ecclesiastical Commissioners shall and may, for the purposes of

this act, exercise all powers and privileges now or for the time
being exercisable by them under the acts of parliament relating

to their commission, or under the Church Building Acts, par-

ticularly as regards the purchase of sites and the erection of

churches."

Sect. 10. " Whenever it shall be deemed expedient to unite

part only of a benefice with some other contiguous benefice or

benefices, any portion of a benefice or benefices, or any portion

of two or more benefices, which shall have been united under
the provisions of this or of any other act, or in any other

manner, and either prior to or subsequently to the passing of

this act, may in the manner prescribed by this act be severed

from the remaining portion ; and thereupon such a portion of

the parish or united parishes to which the benefice shall belong
as shall be determined by the scheme effecting the severance

shall become disunited for ecclesiastical purposes ; and the

portion of benefice and parish so severed shall, for the purposes

of an union of benefices under this act, be deemed to be a
separate benefice and parish respectively, and may by the same
scheme and Order in Council under which such severance shall

be effected, or by any supplemental scheme, be united to any
other contiguous benefice or benefices ; and in such original or

(a) See McBean v. Deane, 30 Ch. D. p. 520.
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supplemental scheme provisions may be inserted for annexing
to the severed portion a proportion of the real and personal

property of the parish or united parishes from which such

severance shall have been made, and for the dealing with and
application of the property (if any) to be so annexed, and for

defining and determining the rights of the parishioners of the

severed portion in regard to the joint vestry of the newly united

parish with which the severed portion shall be incorporated, and
as to the manner of exercising such rights, and all such other

provisions as may seem to the Ecclesiastical' Commissioners
necessary or expedient in lieu of any provisions contained in

this act not applicable to an united benefice or parish of which
a severed portion of a benefice or parish shall constitute part

;

and after the severance the remaining portion of the benefice or

parish from which the severance shall have been made shall

continue one benefice or parish or united benefice or parish, and
shall not be otherwise affected by such severance ; and whenever
in this act the consent of the patron of a benefice shall be
required for carrying the same into effect, the patron whose
consent shall be requisite in the case of any such severed portion

shall be the patron of the benefice or united benefice from which
such severance shall be intended."

Sect. 11. " Whenever it shall appear to the Ecclesiastical Surplus

Commissioners that the total revenue of any benefices proposed ^®gj^°
f

to be united would be more than sufficient for the due main- J*™ maybe

"

tenance and support of the incumbent of the benefice proposed annexed as an

to be constituted an united benefice, and of such assistant curate ^
(lo

^^nt to

or curates as may be needed for the same, and that some specified beneficed
part or parts of the permanent endowments belonging to the the metropolis

benefices proposed to be united, or any of them, might with or its vicinity,

advantage to the interests of religion be made subject to a
certain annual rentcharge in perpetuity in favour of some other

specified benefice in the Metropolis or in the vicinity thereof, or

might be excepted out of such union, and transferred and
annexed to such other specified benefice, having no provision or

no competent provision belonging thereto, as an endowment or

a further endowment for the same, the Ecclesiastical Commis-
sioners, with the consent of the patron or patrons of the bene-
fices proposed to be united, and of the vestries of the parishes

to be affected thereby, and of the bishop of the diocese within
which such benefices shall be situate, may prepare and submit
to Her Majesty in Council a scheme for providing such rent-

charge, or for effecting such transfer or annexation, and there-

upon it shall be lawful for Her Majesty in Council to make and
issue an Order or Orders for giving effect to the said scheme of
the Commissioners, and in the scheme there shall be inserted all

such powers for recovering the rentcharge (if any) by distress

upon or perception of the rents and profits of the hereditaments
to be charged therewith or otherwise, and for the immediate or

prospective apportionment of such rentcharge or otherwise in
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Scheme may-
provide for

erection of

new church
or parsonage,
removal of

old church
or parsonage,
sale of site,

&c.

relation thereto, as to the Ecclesiastical Commissioners shall seem
reasonable and proper ; and upon the Order or Orders directing

such provision, transfer, or annexation coming into operation

the rentcharge or other permanent endowments to be provided,

transferred, or annexed shall, without any further deed, transfer,

or other assurance, become and be for ever annexed to such

benefice, and the same, and all powers for recovering the rent-

charge (if any) or relating thereto, shall be vested in and held

and enjoyed and be exercisable by the incumbent thereof for

the time being as the endowment or a part of the endowment
thereof, subject and without prejudice nevertheless to all leases,

grants, rents, charges, and incumbrances existing at the time of

such provision, transfer, and annexation legally affecting the

same ; but the Ecclesiastical Commissioners may, in their dis-

cretion, appropriate any part not exceeding one equal fifth part

of the annual income arising from any such endowment during
the whole or any part of the first five years next after the

scheme shall come into operation as a fund in augmentation of

the fund hereinafter provided for the payment of the costs,

charges and expenses of carrying the provisions of this act into

effect : Provided that the amount of such rentcharge leviable

under such scheme in any parish proposed to be united, and not

included in 22 Car. 2, c. 11, shall not exceed the average annual
amount levied and paid to the incumbent of such parish in the

seven years immediately preceding the passing of this act."

By sect. 12, the patronage of benefices may be exchanged, for

facilitating unions.

Sect. 14. " Any scheme may (but subject to objection and
protest as after mentioned, and subject to the restrictions herein

contained,) provide for the erection of any new church or

parsonage house, for the pulling down or removal of any exist-

ing church, except as hereinafter provided, or parsonage house
of any benefices proposed to be united, and for the appropriation

or sale of the materials and the site of the same respectively,

and of the ground annexed thereto and necessary for the use

and enjoyment thereof (6), for the appropriation of any plate or

other furniture held in trust for any church to be pulled down,
for the disposal of any organ in such church, for the transfer of

any lectureships attached to such church, but not so as to affect

the right of appointment to any lectureship, or for sale or

exchange of any parsonage or glebe houses or buildings, or the

sites thereof, with their appurtenances, for compensation to

parish clerks or other officers, or for arrangement with respect

to fees or vestry rooms ; but the font, communion table, and
plate used for the purposes of the holy communion shall not be
sold, but shall be transferred to the church of the united bene-

fice, or if such font, communion table, and plate be not needed
for such church, then to any other church or chapel, or churches

(b) See The Ecclesiastical Commissioners v. Kino, 14 Ch. D. p. 213.
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or chapels, within the diocese which the bishop may select

:

provided always, that nothing in this act contained shall autho-

rize the pulling down the churches of St. Stephen's, Walbrook,
St. Martin, Ludgate, St. Peter, Cornhill, and St. Swithin,

Cannon Street
;
provided also, that the scheme for the removal

of any church or parsonage shall provide for the erection of

another church or parsonage within the limits of the Metropolis.

Sect. 16. "Any person interested who may have shown cause Judicial

to the ecclesiastical commissioners against the proposed union of 0°™^^e

r<£
any benefices, or against subjecting the endowments or revenues te^against

thereof, or any part of them, to any rentcharge or transfer, or scheme,

annexation, or against any part or parts of any scheme certified

by them to Her Majesty in Council, may appeal to Her Majesty
in Council against such scheme or any part thereof in the usual

manner, or may, at his option, state in writing by way of protest

his objections to such union or any part or parts thereof, and
the Ecclesiastical Commissioners shall annex such written state-

ment or protest to their certificate to the Queen in Council, and
Her Majesty in Council may order and direct that such objections

shall be considered by the Judicial Committee of the Privy
Council; and the said Judicial Committee shall make report

to her Majesty in Council thereupon, and may propose to her

Majesty in Council to affirm, vary, or dismiss the scheme certified

by the Commissioners, or to return the same to the said Commis-
sioners for alteration or amendment, and Her Majesty in Council

may affirm, vary, or dismiss the scheme accordingly, or return

the same to the Commissioners to be reconsidered as to any parts

thereof."

By sect. 15, no scheme shall be submitted to the Queen in

Council till it has been laid before the two houses of parliament

for two months.
By sect. 13, the order in council affirming a scheme, when

gazetted and registered in the diocesan registry shall have the

force of law.

By sect. 23, the order in council cures all previous informali-

ties.

Sect. 17 :
" Nothing in this act contained shall legalize the Site of church

sale or letting or appropriation of the site of any church unless
j^J

1

^ be sold
with the consents in writing of the archbishop of the province, or iet without
the bishop of the diocese, the archdeacon, and the Secretary of certain con-

State for the Home Department, and the site shall be dealt with sents -

subject to such directions and restrictions as to the removal of

the remains of persons deposited under the church to be pulled
down, and as to the not disturbing and finally closing such
vaults or graves, as to such Secretary of State shall seem meet

;

but nothing in this act contained shall legalize the sale or letting

of any churchyard or burial ground ; and no sale or letting shall

be made of the site of any church wherein any bodies are known
to be interred until after the remains of the persons deposited
under such church shall have been properly removed at the cost
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of the Ecclesiastical Commissioners, to be paid out of the fund
hereinafter provided, into some consecrated churchyard or burial

ground, or to such portion of the vaults of the same church as

may be separated and set apart for a burial place ; and notice

shall be given by the churchwardens, or one of them, to the

heirs, executors or administrators of any persons interred in or

under any such church, where they can be ascertained, of the in-

tention to remove such remains ; and a certificate in writing under
the hand of one of the churchwardens of the united parish that

such removal has been duly made, and that such notice has been
given, or that such heirs, executors or administrators cannot be
ascertained, shall be conclusive evidence of the provisions of this

act in regard to such removal having been complied with ; and
as to any tablets or monuments in such church, the same, if not
removed by the heirs, executors, administrators, relatives or

friends of the person, or of some or one of the persons, to whose
memory the same shall have been erected, shall, at the cost of

the Ecclesiastical Commissioners, to be paid out of the fund here-

inafter provided, be carefully removed and fixed in some con-

venient part of the church to be constituted the church of the

united parishes ; but every such removal of tablets or monuments
may be made without the necessity of a faculty from the bishop's

court, and shall be free from the payment of any fees to the

incumbent of such church or to any officer of the same or of the

parish thereof : Provided always, that it shall be lawful for the

heirs, executors, administrators, relations or friends of any
persons who shall be interred or deposited in or under any such

church, or in any such first-mentioned churchyard or burial

ground, under proper direction, to remove the remains of such

persons, and also the tablets or monuments erected to their

memory, to any place they may think proper ; and the expenses

of such removal, not exceeding ten pounds in each case, shall be
paid by the Ecclesiastical Commissioners out of the said fund."

After union Sect. 18 : "After an union of benefices, the parishes whereof

°arisbes to*
^e Denences shall be united shall become and continue united,

become united Du^ f°r ecclesiastical purposes only, and in case there shall be
for ecclesias- only one church left standing and remaining within such united
tical purposes,

parish g-^h church shall be the church of the united parish;
iAHCl SC-QGIHG

to determine but in case more than one church shall be left standing, then
which church the scheme shall determine which of the churches so left stand-

church
ariSh

S^ia^ ^e ^e cnurcn °f tn<3 united parish
;
and the vestry

room of the church so constituted the parish church shall be
held to be the vestry room of the united parish for the use of

the parishioners thereof, and also the vestry room for secular

purposes for the parishioners of each of the parishes forming the

united parish, and for the care and preservation of the deeds,

muniments and records belonging to the same, unless otherwise

provided by the scheme."

Churches left By sect. 19 the bishop may allow any additional church left

for special standing to be used for service in the Welsh or Irish or in any
purposes. ° "
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foreign language, or for the purposes of a school or schools in

connexion with the church.

By sect. 20 the estates, rates, rights, and liberties of parishes Civil inci-

united shall remain distinct as before union, and each parish is stents,

to elect its own churchwardens, who are together to "be church-

wardens of the church of the united parish," and " the vestries

of the united parish shall together form one joint vestry

for all ecclesiastical purposes." Each. parish is also to elect its

own parish officers, and provision is made for select vestries.

By sect. 21, the union is not to affect the charities of the

separate parishes.

Sect. 22. " All expenses which shall be incurred by or under Providing

the sanction or direction and on behalf of any bishop or the
JjJj^J of

Ecclesiastical Commissioners in promoting any union of benefices, expenses of

and in otherwise carrying the provisions of this act into execu- carrying act

tion, and of the scheme under which any union shall be effected,
JFJJj

execu_

including all preliminary expenses so incurred, shall be paid by
the Ecclesiastical Commissioners, out of a fund to be provided

by them, in manner following (that is to say) : They shall on
the first sale by them of property or materials in pursuance of

any scheme and order under this act appropriate the whole or

such portion as they may think sufficient of the produce of such

sale as a fund, which shall be applied by them in payment of

the expenses incurred and to be incurred in relation to all the

proposals and schemes for the union of benefices ; and the same
fund shall from time to time be augmented by the said Com-
missioners from the produce of similar sales of property as there

may be occasion ; and out of the fund so to be created the said

Commissioners shall defray all the expenses incurred in relation

or incidental to any commission to be issued under this act

having reference to any union or proposed union of benefices,

and to all inquiries, proposals, and schemes which shall be made
and prepared in consequence of any such commission (including

all preliminary costs and expenses, whether incurred prior or

subsequently to the creation of such fund), and whether such
inquiries, proposals, and schemes shall result in an Order in

Council or not, and after providing a sufficient fund for the pay-
ment of all such expenses, and after providing and appropriating

a portion of such fund sufficient in the opinion of the Eccle-

siastical Commissioners to meet the probable preliminary expenses
of any future commission to be issued under this act, having
reference to the union of benefices, the surplus of the moneys
so set apart shall be applied by them, with the consent in

writing of the bishop, for the benefit of any benefice or benefices

in the Metropolis, to whose benefit the said commissioners may,
with such consent, think fit to apply the same."

Sect. 24 makes provision for the manner in which the consents Supplemental
of patrons and vestries to schemes shall be signified. provisions.

By sect, 25 supplemental orders may at any time be made by
the Queen in Council.
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By sect. 29, all property to be sold under the act shall vest

in the ecclesiastical commissioners, whose conveyance to the

purchaser shall be effectual.

By sect. 30, the act shall not interefere with the powers given
by the previous acts for uniting benefices.

Bishop may Sect. 26. " In the case of endowed lectureships, when the

scheme as
lectures have been customarily preached in a church which may

to lectures be taken down, or which may cease to be a parish church under
customarily the provisions of this act, such lectures shall be preached in the

churches to be
cnurcn which shall have been or may be selected as the church

pulled down, of the parish of which the church may have been taken down,
or the bishop of the diocese for the time being may, in order to

avoid difficulties, prepare from time to time under his hand a

scheme or schemes for transferring such lectures to other

churches, to be preached therein at such times as to the said

bishop may aj>pear convenient, but not so as to affect the right

of electing or nominating any lecturer, and such scheme shall

be submitted by the said bishop to the charity commissioners

under the ' Charitable Trusts Act, 1853 ' (c) ; and such scheme,

if approved of by them, and by the vestries of the parishes

affected thereby, or subject to such alterations therein as may
appear to the said Commissioners advisable, and as shall be
approved of by the said bishop, and by the vestries of the

parishes affected thereby, and if assented to in writing by the

incumbent of the church to which it may be proposed to transfer

the lectures, shall be valid for effecting the purposes therein

mentioned, and shall be registered in the registry of the diocese

;

but nothing in this act contained shall give the bishop any power
to license a lecturer without the consent of the incumbent of the

church in which such lecturer is to officiate."

Bishop of Sect. 27. " If any commissioners appointed under this act

direct

6 may
" sna^ report that it is not expedient to carry any proposed union

churches to i^o effect, but that it would be expedient to afford improved
be reseated, accommodation in one or more of the churches referred to in

a

nd
o

S

rtioned
be suc^ reP01̂ ^or casual residents in the city or town, and others

fortheaccom- n°t being parishioners, the bishop of the diocese may, in any
modation of such case in which the funds for the alteration of the seats in
parishioners, foe manner recommended in such report shall within two years

from the date of such report be provided by local or public sub-

scription, direct such church to be reseated accordingly ; and in

such reseating due provision shall be made for the appropriation

of such number of seats as may be required for the accommoda-
tion of all parishioners attending divine worship in such church,

and the churchwardens shall have power to alter from time to

time the appropriation of such seats, and to appropriate to the

use of parishioners such further number of seats as may be
required by them, and all the seats both appropriated and free

under any new arrangement made under this present provision

(c) 16 & 17 Vict. c. 137.
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shall be made as near as possible of the same size and general

appearance."

Sect. 28. "Upon any union of benefices the bishop of the Appropriation

diocese under his hand and seal shall and he is hereby autho-
[jj^jfof

1

rized, by faculty from his court to alter and re-adjust the united parish,

seats, and the appropriation thereof, in the church of the united

parish, so that not less than one-half of the sittings in such

church shall be left unappropriated, and the remainder shall be

placed at the disposal of the churchwardens of such church,

under the control and direction of the bishop, for the use of the

parishioners of such united parish discharged from all prescrip-

tive and other pre-existing rights ; and the bishop of the diocese,

either upon an union of benefices, or at any time, and from time

to time afterwards, may cause the church of the united parish to

be reseated, and may adjust and appropriate or re-adjust and
re-appropriate the sittings in the same church ; and all monies
expended and required for such purposes, and not provided by
voluntary donation or in any other manner, shall be deemed
expenses incurred by the bishop in carrying the provisions of

this act into execution, and shall be defrayed accordingly."

Sect. 2.

—

The Union of several Benefices in one Church.

As has been already said (d), it has sometimes happened that Medieties.

more than one clerk is beneficed, and has cure of souls in the

same church and parish (e)

.

Benefices of this nature are often called medieties. Provision Their

for their union or extinction has been made by the two following extinction,

statutes :

—

3 & 4 Yict. c. 113, s. 72 :
" With respect to any parish in 3 & 4 Vict,

which both the profits and the spiritual charge are divided c
-
113 -

between two or more incumbents, each having a mediety or ^ divided™?'
portion of the benefice, a plan or plans may be framed by the consolidated,

bishop of the diocese, with the consent of the patron or patrons, with consent

and so as not to prejudice the interests of any existent incum- of Patrons -

bent, for constituting any of such portions separate benefices, or

for consolidating two or more of such portions into one benefice

to be held by one incumbent (/'), or for making such other

arrangements as he may judge likely to promote the efficient

discharge of pastoral duties in such parishes." Such plan may be
carried into effect by an order in council confirming a scheme of

the ecclesiastical commissioners. But it is provided "that nothing
herein contained shall restrain the bishop from doing any act or

((/) Tide supra, pp. 237, 268. (/) See Welch v. Bp. of Peter-
(e) See Sex v. Abp. of Armagh, borouyh, 15 Q. B. D. p. 432.

1 Stau, p. 516; 2 Ought, p. 318.
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dated into

exercising any power which he may now lawfully do or exercise

without the consent of the patron or without the aid of the

ecclesiastical commissioners."

32 & 33 Vict. 32 & 33 Yict. c. 94, s. 9 :
" In every case where the respec-

c
-
9i

- tive incumbents of two or more benefices held in severalty
The portions (-whether each of such benefices belongs to the same patron or
Ox 3. DGH6I1C6 •

held in t° different patrons) have or shall have by statute or by custom
severalty may the right in virtue of their respective incumbencies to execute
be consoli- ^e 0fgce 0f an incumbent within one and the same church, and

within no other church other than a chapel of ease, then the

powers and provisions given by and contained in section 72 of

3 & 4 Yict. c. 113, with respect to the consolidation of two or

more portions of a benefice divided as therein mentioned into

one benefice to be held by one incumbent, shall, subject to the

conditions therein expressed, be available for and shall apply to

and may be used for effecting the consolidation of both or all of

such benefices into one benefice to be held by one incumbent,

and this notwithstanding that such benefice when so united may
include the cure of souls within more than one parish : Provided
always, that any plan or scheme for such consolidation to be
framed under the provisions of the act last mentioned may
contain a regulation that such consolidation shall not take effect

until after the next avoidance of any one or more of such

benefices to be specially named in such plan or scheme ; and
provided also, that nothing herein contained shall be held to

create an union of the two or more parishes so as aforesaid to be

included within such united benefice, but that each of such

parishes shall remain for all purposes, civil and ecclesiastical,

precisely in the same position as if no such union of benefices as

aforesaid had taken place "
(g).

1 & 2 Vict,

c. 106.

Provisions for

annexing
isolated places

to the con-
tiguous
parishes, or

making them
separate

benefices.

Sect. 3.

—

The Annexation of Districts to Benefices.

Provision for this purpose was originally made by the follow-

ing section of 1 & 2 Yict. c. 106 :

—

Sect. 26. " And whereas in some instances tithings, hamlets,

chapelries, and other places or districts may be separated from
the parishes or mother churches to which they belong with great

advantage, and places altogether extra-parochial may in some
instances with advantage be annexed to parishes or districts to

which they are contiguous, or be constituted separate parishes

for ecclesiastical purposes : Be it enacted, that when, with

respect to his own diocese, it shall appear to the archbishop of

the province, or when the bishop of any diocese shall represent

(g) The local act 47 & 48 Vict. visions to the consolidation of the

c. civ. specially applies these pro- '
' portions " of Tiverton.
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to the said archbishop that any such tithing, hamlet, chapelry,

place, or district within the diocese of such archbishop, or the

diocese of such bishop, as the case may be, may be advanta-

geously separated from any parish or mother church, and either

be constituted a separate benefice by itself or be united to any
other parish to which it may be more conveniently annexed, or

to any other adjoining tithing, hamlet, chapelry, place, or

district, parochial or extra-parochial, so as to form a separate

parish or benefice, or that any extra-parochial place may with

advantage be annexed to any parish to which it is contiguous,

or be constituted a separate parish for ecclesiastical purposes
;

and the said archbishop or bishop shall draw up a scheme in

writing (the scheme of such bishop to be transmitted to the said

archbishop for his consideration), describing the mode in which
it appears to him that the alteration may best be effected, and
how the changes consequent on such alteration in respect to

ecclesiastical jurisdiction, glebe lands, tithes, rentcharges, and
other ecclesiastical dues, rates, and payments, and in respect to

patronage and rights to pews, may be made with justice to all

parties interested ; and if the patron or patrons of the benefice

or benefices to be affected by such alteration shall consent in

writing under his or their hands to such scheme, or to such

modification thereof as the said archbishop may approve, and
the said archbishop shall, on full consideration and inquiry, be
satisfied with any such scheme or modification thereof, and shall

certify the same and such consent as aforesaid, by his report to

Her Majesty in Council, it shall be lawful for Her Majesty in

Council to make an Order for carrying such scheme, or modifi-

cation thereof, as the case may be, into effect ; and such Order,

being registered in the registry of the diocese, which the registrar

is hereby required to do, shall be forthwith binding on all persons

whatsoever, including the incumbent or incumbents of the bene-

fice or benefices to be affected thereby, if he or they shall have
consented thereto in writing under his or their hands ; but if

such incumbent or incumbents shall not have so consented
thereto the Order shall not come into operation until the next
avoidance of the benefice by the incumbent objecting to the

alteration or by the surviving incumbent objecting, if more
than one shall object thereto ; and in such case the order shall

forthwith, after such avoidance, become binding on all persons
whatsoever."

2 & 3 Vict. c. 49, sect. 6, after reciting the enactment just set 2 & 3 Vict,

forth and that it is expedient to extend it, enacts :
" That any c

-
49 -

such scheme or modification may be drawn up according to the ^o^^atkm
017

regulations and directions in such act contained, subject to the mavbe\nade
consent in writing of the patron or patrons of the benefice or according to

benefices to be affected thereby, under his or their hands, not-
of^l^ecited

1

withstanding the vacancy of such benefice or benefices ; and it act. subject to

shall be lawful for her Majesty in council thereupon to make the consent of

an order for carrying such scheme, or modification thereof, as
the Patron >

P. VOL. I. E E
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notwithstand
ing vacancy
of benefice.

Further pro-
visions.

32 & 33 Vict,

c. 94.

50 & 51 Vict,

c. 68.

Extension of
former pro-
visions.

23 & 24 Vict,

c. 142.

the case may be, into effect ; and such Order, being registered in

the registry of the diocese as directed by the said act, shall come
into operation and shall be forthwith binding on all persons

whatsoever, notwithstanding such vacancy or vacancies."

By sect. 7, the provisions contained in 1 & 2 Vict. c. 106,

touching the parties who shall be considered patrons, and the

manner in which their consent shall in certain cases be given,

shall apply to the consent of the patrons hereinbefore last

required to be given.

By sect. 8, when a separate parish is thus constituted, it shall

be a perpetual curacy with cure of souls, either immediately if

the incumbents of the old parishes consent, or if they do not

consent, then upon the avoidance of his benefice by the last

incumbent objecting.

Sect 22 makes provisions for the manner in which the consent

of the patron is to be testified.

By 32 & 33 Yict. c. 94, s. 11, a parish where there is no
church or patron, is to be treated as extra-parochial, and the

consent of the bishop is to be sufficient, saving the rights of the

crown.

By 50 & 51 Yict. c. 68, s. 1,

" A scheme under section twenty-six of the Pluralities Act,

1838 (/?), in relation to any part of a parish or extra-parochial

place, may provide for the transfer therefor to a different diocese.

" Where after the passing of this act it is proposed by a scheme
under section twenty-six of the Pluralities Act, 1838, that a

part of a parish or an extra-parochial place in any diocese should

be transferred to another diocese, such scheme may be consented

to in writing by the bishop of the other diocese, and (if the two
dioceses are not in the same province) may be approved by the

archbishop of the province in which the said other diocese is

situate ; and upon such consent, or such consent and approval,

being given, the scheme may be dealt with and brought into

effect by Order in Council in manner provided by the said

section, and such Order shall be registered in the registry of

both dioceses.

" Any Order in Council made under the said section before the

passing of this act which would have been valid if made after

the passing of this act shall be deemed to have been validly

made, and to have had full effect as from the date thereof.

" In this act the expression ' part of a parish ' includes any
such tithing, hamlet, chapelry, place, or district as is mentioned
in the said section, and the word ' bishop ' includes, as respects

his own diocese, an archbishop."

Sect. 10 of 23 & 24 Yict. c. 142 makes provision for the

severance of parts of benefices and their annexation to other

benefices within the metropolis (?)

.

(h) i.e.y 1 & 2 Vict. c. 106. (i) Page 408, supra.
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Sect. 4.

—

The Disunion of Benefices.

The provisions for effecting this when necessary are contained 1 & 2 Vict,

in the following sections of 1 & 2 Yict. c. 106 :— c
-
106 '

Sect. 21 :
" And whereas from the increase of population, or Provisions

from other circumstances, it may be expedient that two or more ^û -^n̂ .

benefices which have been heretofore united or which may be united
°

hereafter united under the provisions of this act should be dis- benefices,

united : Be it enacted that when two or more benefices shall

have been united or may be hereafter united into one benefice,

and, with respect to his own diocese, it shall appear to the arch-

bishop of the province, or the bishop of any diocese shall repre-

sent to the said archbishop of the province, that one or more of

the benefices within his diocese of which such united benefice

shall consist may be separated therefrom with advantage to the

interests of religion, the said archbishop shall inquire into the

circumstances of the case, and if on such inquiry it shall appear

to him that such union may be usefully dissolved, so far as

respects such benefice or benefices, he shall, six weeks at least

before certifying such inquiry to her Majesty as hereinafter

directed, cause with respect to his own diocese a statement in

writing of the facts and in all other cases a copy in writing of

the aforesaid representation to be affixed on or near the prin-

cipal outer door of the church or in some public and conspicuous

place in each of the benefices forming part of the united benefice,

with notice to any person or persons interested that he, she, or

they may within such six weeks show cause in writing under
his, her, or their hands to the said archbishop against any such
disunion ; and if no sufficient cause be shown within such time
the archbishop shall certify the inquiry and consent, when the

patron's consent is necessary, to her Majesty in council, and
thereupon it shall be lawful for her Majesty to issue an order

for separating such last mentioned benefice or benefices from
such united benefice, and for declaring the rights of patronage
of the several patrons if there be more than one patron, and such
order shall be registered in the registry of the diocese to which
such united benefice shall belong, which order the registrar of

such diocese, immediately on the receipt thereof, is hereby
required to register accordingly ; and thereupon immediately, if

such united benefice shall be then vacant, otherwise on the first

avoidance thereof, such union shall be ipso facto dissolved so far

only as regards such benefice or benefices so proposed to be
separated from such united benefice, but in all other respects

shall remain in full force and effect, and thenceforward such
last-mentioned benefice or benefices shall be and be deemed and
taken to be a separate and distinct benefice or benefices to all

intents and purposes whatever as if no such union had taken
place, and the patron or patrons thereof shall and may accord-

ing to the terms of such order present or nominate thereto

e e 2
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respectively, and so from time to time upon each and every

avoidance of the same : Provided always, that no benefices which
have been united for more than sixty years before the passing

of this act shall be disunited without the consent in writing of

the patron or patrons thereof."

Sect. 22. "In any case in which her Majesty in council shall

have issued any such order as aforesaid for separating one or

more benefices from such united benefice it shall be lawful for

the incumbent thereof, if such united benefice shall be full at

the time of issuing such order, to resign the benefice or benefices

so proposed to be separated as aforesaid from such united bene-

fice ; and thereupon it shall be lawful for the respective patron

or patrons of such last-mentioned benefice or benefices to present

or nominate thereto, in the same manner as if such united

benefice had been vacant at the time of issuing such order."

Sect. 23. " Whenever two or more benefices which have at

any time been united into one benefice shall be disunited and
become separate benefices under the provisions of this act,

whether the order for disunion shall extend to the whole
number of benefices of which such united benefice consisted, or

to one or more of such benefices only, it shall be lawful for her

Majesty in council, on the recommendation of the archbishop of

the province, with the consent of the patron or patrons of such

benefices respectively (such consent to be signified in writing

under the hands of such patron or patrons), to assign and attach

such portion of the glebe lands, tithes, moduses, rentcharges, or

other endowments or emoluments belonging to or arising or

accruing within the limits of such united benefice to each of

such benefices respectively, as to her Majesty in council shall

seem fit, notwithstanding such proportion of glebe land, tithes,

rentcharges, moduses, or other endowments or emoluments, or

any part thereof, may not arise or accrue within the limits of the

benefice to which the same shall be so assigned and attached as

aforesaid, or may not have belonged thereto, and also to divide

and apportion between such benefices all such charges and out-

goings as before the disunion thereof were imposed upon the

whole united benefice, and in the case of mortgages with the

consent of the mortgagees in writing under their hands and
seals."

Sect. 24. " All such lands, tithes, rentcharges, moduses, or

other endowments or emoluments, when so assigned and
attached as aforesaid, shall belong to, and the same and the

rents and profits thereof shall be recoverable by, the incumbent
of the benefice to which the same shall have been so assigned

and attached."

Sect. 25. "Whereas, by 1 Yict. c. 23 (A), provision is made
in certain cases for selling the residence house and appur-

tenances belonging to any benefice, together with a certain

(&) Vide infra, Part V., Chap. II.
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portion of land contiguous thereto, and for applying the pro-

ceeds of such sale to the erection or purchase of some house, or

the purchase of an orchard, garden or land for the residence

and occupation of the incumbent of such benefice : And whereas

it may happen that in the case of benefices disunited under the

provisions of this act, or divided or separately endowed under

the provisions of 58 Geo. 3, c. 45, and 59 Geo. 3, c. 134 (/), the

existing benefice house may be inconveniently situated for any
one of such disunited parishes, or of the divisions of such

divided benefices, or may be on too large and expensive a scale

to be conveniently maintained by the incumbent of any such

disunited or divided benefice : Be it enacted, that all the pro-

visions of the said recited act 1 Yict. c. 23, relating to the sale

of the house, gardens, orchards, appurtenances, or land attached

to any benefice, and the application of the proceeds of such sale,

shall be and be deemed applicable to the case of any benefice

divided or separately endowed under the provisions of the said

acts, 58 Geo. 3, c. 45, and 59 Geo. 3, c. 134, or either of them,

and of any benefice disunited under the provisions of this act

;

and that the proceeds of such sale may be applied and disposed

of by the governors of the bounty of Queen Anne in and
towards the erection or purchase of such and so many houses, or

in and towards the purchase of so many gardens or appurten-

ances, or of so much land as shall be required for the residence

of an incumbent, within each of the parishes so disunited, or

each of the divisions of the benefices so divided, in such pro-

portions within each such benefice respectively as shall be
approved by the archbishop of the province, with the consent of

the patron and ordinary, and (if the benefice be full) of the

incumbent of the benefice, such consents to be signified in

writing under their respective hands, and shall be confirmed by
her Majesty in council."

23 & 24 Vict. c. 142, the act for facilitating unions of bene- 23 & 24 Vict,

fices within the metropolis (m), sect. 30, applies to all benefices c
-
142>

which shall have been united under the provisions of that act,

the provisions contained in 1 & 2 Yict. c. 106, in relation to the

disunion of united benefices.

It only remains to mention the following section, which relates G-eneral

equally to unions, annexations and disunions under this act :— provision.

Sect. 27. " And whereas the changes effected by virtue of the Power of

provisions aforesaid for uniting or disuniting benefices, and for adjusting dis-

altering the contents of parishes, may, when the orders for those out^^ne"
1"

purposes respectively come into operation, raise doubts and foregoing

create disputes not foreseen at the time when such orders may alterations,

have been made respecting ecclesiastical jurisdiction, glebe
lands, tithes, rentcharges, and other ecclesiastical dues, rates and
payments, patronage, right to pews, and the definition of local

(Z) Vide infra, Part IX., Chap. VI. (m) See supra, pp. 405—115.
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boundaries : Be it enacted, that it shall be lawful for her

Majesty in council, at any time within five years after such

orders respectively shall come into full operation, if occasion

shall arise, to make a supplemental order for removing such

doubts and settling such disputes ; and every such supplemental

order shall have the same force and effect as if it had formed

part of the original order made under the provisions of this act

:

Provided always, that in every case in which the contents of

parishes shall be so altered such alteration shall not in any way
affect the secular rates, taxes, charges, duties, or privileges of

such parishes, or of any part of them."
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CHAPTER XY.

CURATES—STIPENDIARY.

The following are the provisions relating to curates in the

Canons of 1603
;

but, in considering their present force and
efficacy, regard must be had to the statutes since passed,

especially to 1 & 2 Yict. c. 106 :

—

Can. 46. "Every beneficed man, not allowed to be a preacher, Canons as to

shall procure sermons to be preached in his cure once in every curates,

month at the least, by preachers lawfully licensed, if his living,

in the judgment of the ordinary, will be able to Dear it. And
upon every Sunday, when there shall not be a sermon preached

in his cure, he or his curate shall read some one of the homilies

prescribed, or to be prescribed by authority, to the intents

aforesaid."

Can. 47. " Every beneficed man, licensed by the laws of this

realm, upon urgent occasions of other service not to reside upon
his benefice, shall cause his cure to be supplied by a curate that

is a sufficient and licensed preacher, if the worth of the benefice

will bear it. But whosoever hath two benefices, shall maintain

a preacher licensed in the benefice where he doth not reside,

except he preach himself at both of them usually."

Canon 48 has already been set out at length (a) .

Stipendiary curates are also by Canons 36 and 37 of 1865
required to make the same declarations and subscriptions as

priests about to be admitted to benefices (b).

The Clerical Subscription Act, 1865 (28 & 29 Yict. c. 122), 28 & 29 Vict,

has the following provisions respecting the oaths and declarations c
-
122 -

to be exacted from stipendiary curates on their appointment.

Sect. 3. " The following declaration is hereinafter referred to Declarations

as < The Stipendiary Curate's Declaration ' :—
rar^es^*^" ' /, A. B., incumbent of , in the county of , bond fide
°ara e

^'.

undertake to pay to C. D., of , in the county of , the
c^^ary

annual sum of pounds, as a stipendfor his services as curate ; declaration.

and J, C. D., bond fide intend to receive the whole of the said

stipend.

" * And each of us, the said A. B. and C. D., declare that no
abatement is to be made out of the said stipend in respect of rent or

consideration for the use of the glebe house; and that I, A. B.,

undertake to pay the same ; and I, C. D., intend to receive the

same, without any deduction or abatement whatsoever*
"

(a) Vide supra, p. 247. (b) Vide supra, pp. 249, 352.
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Sect. 6. " Every person about to be licensed to a stipendiary

curacy shall, before obtaining such licence, present to the arch-

bishop or bishop by whom the licence is to be granted the

stipendiary curate's declaration, signed by himself and by the

incumbent of the benefice to which he is about to be licensed."

Sect. 8. " Every person licensed to a stipendiary curacy shall

in the presence of the archbishop or bishop by whom he was
licensed, or of the commissary of such archbishop or bishop,

(unless having been ordained on the same day, he has already

made and subscribed the same) , make and subscribe the declara-

tion of assent, and, on the first Lord's day on which he officiates

in the church or in one of the churches in which he is licensed

to serve, publicly and openly make the declaration of assent in

the presence of the congregation there assembled, and at the

time of divine service.

" If any person licensed to a stipendiary curacy wilfully fails

to comply with the provisions of this section his licence shall be

void."

Sect. 9. " Subject as hereinafter mentioned, no person shall

on or as a consequence of being licensed to any
stipendiary curacy .... be required to make any
subscription or declaration, or take any oath, other than such

subscriptions, declarations, and oath as are required by this act."

By sect. 12, however, nothing in the act is to affect the oath

of canonical obedience to the bishop.

In the case of Gates v. Chambers (c), Sir John Nicholl said on
the construction of the 48th Canon :

" Now, the object of this

canon seems to be that curates who are engaged to take charge

of parishes, either altogether or in part, for a continued time

shall be examined and admitted by the diocesan. It may be

very proper that curates within the meaning of the canon

. . . . should be examined and admitted by the diocesan

in order to prevent persons, not being duly qualified, from being

introduced into parishes in that character. But the defendant,

in the instance in question, it should now seem, did not attend

. in that character ; nor was he acting as curate within

the meaning of the canon so understood; he only came to

officiate for the rector on a particular occasion." The learned

judge did not think this act punishable as an ecclesiastical

offence.

The old law relating to curates is to be found in the statutes

12 Anne, st. 2, c. 12, 36 Geo. 3, c. 83, 53 Geo. 3, c. 149, and
57 Geo. 3, c. 99, all of which have been now repealed ; in the

constitutions of Archbishops Edmund, Islip, and Sudbury, and
in Archbishop Wake's directions above mentioned (d).

On this subject the cases of Pierson v. Atkinson (e) and Martyn
v. Hind (/), and the charge of Bishop Horsley to the clergy of

Eochester in 1796, may also be referred to.

(c) 2 Add. p. 177.

((J) Vide supra, p. 114.

(e) Freem. K B. p. 69.

(/) Doug. p. 141 a; Cowp. p. 437
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The act 57 Geo. 3, c. 99, gave rise to two cases in the common Decisions on

law courts. The first in 1824—Rex v. The Bishop of Peter- ^7
Geo. 3,

borough (7/) , in which Lord Chief Justice Abbott decided that a

curate could not proceed by monition for the recovery of a salary

assigned by a bishop, without the consent of the incumbent who
was resident on and discharging the duties of his benefice. The
case was elaborately argued on the construction of the 53rd
section ; and Lord Chief Justice Abbott said, that as a monition

was not according to the general course of the ecclesiastical law
in cases of a curate's claim to salary, and could be resorted to

only when given by act of parliament, the salary must be
assigned in strict conformity to the section of the act referred

to, in order to found the ecclesiastical jurisdiction ; and granted

a prohibition because it had not been so assigned, remarking
that his judgment did not decide the general question as to the

effect of a salary assigned to a curate of a resident incumbent
in conformity to his own proposal, or the authority of the bishop

to entertain in any case a suit for a curate's salary in a formal

manner according to the usage of the ecclesiastical law ; but he
thought the power to proceed by monition, in any case regarding

the stipend of the curate of a residing incumbent, so questionable,

as to be a subject for the consideration of the legislature. In
1837, in West v. Turner (h), an indebitatus assumpsit for 100/.

was brought by a curate, and three judges decided that sect. 74
ousted the common law courts of any jurisdiction in disputes

touching any stipend appointed by the bishop to a curate under
the act, or the payment of arrears of such salary, and that the

statute might be pleaded in bar to a suit at common law.

The legal status of the curate is now almost entirely regulated Existing law.

by the statute 1 & 2 Yict. c. 106. The 98th clause of that act,

however, which relates to the power of bishops as to licensing

and revoking the licences of curates, is very badly drawn, and
so carelessly expressed, that doubts have arisen whether the

operation of this statute as to this subject be not confined to the

curates of non-resident incumbents. The question was considered

by the Privy Council in the case of Mr. Poole (?"), but not decided.

Their lordships held that, at all events, the clause of a former
statute which related to the curates of resident incumbents was
in force. It has been supposed, but incorrectly, that this was
an erroneous view of the law ; because the immediately previous

act, 57 Greo. 3, c. 99, had been decided to apply only to the
curates of non-resident incumbents. But the law stood at the
time of Mr. Poole's case as follows :

—

The statute 36 Geo. 3, c. 83, s. 6, reciting that " It is expedient 36 Geo. 3,

that the authority of ordinaries to license curates, and to remove c - 83 -

licensed curates, should be further explained, enlarged and con-
firmed," enacted that " it shall be lawful for the ordinary to

((/) 3 B. & C. p. 47. (?) Pooh v. Bp. of London, 7 Jur.,
[h) 6 A. &E.p.614; 1 Nov. & P. N. S. p. 347.

p. 612.
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license any curate who is or shall be actually employed by the

rector, vicar, or other incumbent of any parish church or chapel,

although no express nomination of such curate shall have been
made, either in words or in writing, to the ordinary by the said

rector, vicar, or other incumbent ; and that the ordinary shall

have power to revoke, summarily, and without process, any
licence granted to any curate employed within his jurisdiction,

and to remove such curate for such good and reasonable cause

as he shall approve : subject, nevertheless, to an appeal, as well

in the case of a grant of a licence to a curate who has not been
nominated, as in the revocation of a licence granted to a curate

;

such appeal to be made, in either case, to the archbishop of the

province, and to be determined in a summary manner."
By 57 Geo. 3, c. 99, s. 1, it is enacted that "so much of the

said recited act of the 36th year of the reign of his present

majesty as relates to the maintenance of curates within the

Church of England and making provision for appointing stipends

for such curates .... shall be repealed." This limited form
of repeal left sect. 6 of 36 Geo. 3, c. 83, still in force.

Now, however, by " The Statute Law Eevision Act, 1871,"

34 & 35 Vict. c. 116, the whole of 36 Geo. 3, c. 83, is (apparently

by inadvertence) repealed. It has been holden nevertheless that

the right of appeal remains (t).

The enactments of 1 & 2 Vict, c. 106, 34 & 35 Yict. c. 45,

and 48 & 49 Vict. c. 54, with relation to curates, are as

follows :

—

1 & 2 Vict. c. 106, s. 75. "If any spiritual person holding

any benefice, who shall not actually reside thereon nine months
in each year (unless such person shall, with the consent of the

bishop, from time to time, signified in writing under his hand
and revocable at any time, perform the ecclesiastical duties of

the same, he either being resident on another benefice, of which
he shall also be the incumbent, or having a legal exemption
from residence on his benefice, or having a licence to reside out

of the same, or to reside out of the usual house of residence

belonging to the same), shall for a period exceeding three

months altogether, or to be accounted at several times, in the

course of any one year absent himself from his benefice, without

leaving a curate or curates duly licensed or approved by the

bishop to perform such ecclesiastical duties, or shall, for a period

of one month after the death, resignation, or removal of any
curate who shall have served his church or chapel, neglect to

notify such death, resignation, or removal to the bishop, or shall,

for the period of four months after the death, resignation or

removal, of such curate neglect to nominate to the bishop a

proper curate, in every such case the bishop is hereby authorized

to appoint and license a proper curate, with such salary as is by
this act allowed and directed, to serve the church or chapel of

the benefice in respect of which such neglect or default shall

(?) Vide infra, p. 439, Mr. Baddeley's case.
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have occurred : Provided alwa}T
s, that such licence shall in every

case specify whether the curate is required to reside within the

parish or place, or not ; and if the curate is permitted by the

bishop to reside out of the parish or place, the grounds upon
which the curate is so permitted to reside out of the same shall

be specified in such licence ; and the distance of the residence of

any curate from any such church or chapel which he shall be

licensed to serve shall not exceed three statute miles, except in

cases of necessity, to be approved by the bishop, and sj^ecified in

the licence."

Sect. 76. " In every case where a curate is appointed to serve Curate to

in any benefice upon which the incumbent either does not reside reside on

or has not satisfied the bishop of his full purpose to reside during ^er^rtam
four months in the year, such curate shall be required by the circum-

bishop to reside within the parish or place in which such benefice stances,

is situate, or if no convenient residence can be procured within

such parish or place, then within three statute miles of the

church or chapel of the benefice in which he shall be licensed to

serve, except in cases of necessity, to be approved of by the

bishop and specified in the licence, and such place of residence

shall also be specified in the licence."

Sect. 77. " Whenever the bishop shall see reason to believe If duty

that the ecclesiastical duties of any benefice are inadequately inadequately

performed, it shall be lawful for him to issue a commission ... the bishop
and if the said commissioners or the major part of them report may issue a

in writing under their hands to the said bishop that in their ^°^
mis
^

n
'

opinion the duties of such benefice are inadequately performed, rep0rt appoint
it shall be lawful for such bishop, if he shall see fit, by writing a curate

;

under his hand, to require the spiritual person holding such
benefice, though he may actually reside or be engaged in per-

forming the duties thereof, to nominate to him a fit person or

persons, with sufficient stipend or stipends, to be licensed by
him to perform or to assist in performing such duties, specifying

therein the grounds of such requisition ; and if such spiritual

person shall neglect or omit to make such nomination for the

space of three months after such requisition so made as aforesaid

it shall be lawful for the bishop to appoint and license a curate

or curates, as the case shall appear to him to require . . . .

;

and such bishop shall cause a copy of every such requisition,

and the evidence to found the same, to be forthwith filed in the
registry of his court : Provided always, that it shall be lawful but incumbent

for any such spiritual person within one month after the service may aPPeal -

upon him of such requisition to nominate a curate, or of notice

of any such appointment and licence of such curate or curates,

to appeal to the archbishop of the province, who shall approve
or revoke such requisition, or confirm or annul such appointment,
as to him may seem just and proper."
And with respect to curates in Welsh dioceses it is enacted by Provision for

sect. 105 as follows :
—" All the provisions and powers of this act curates in

relating to the appointment of curates where the ecclesiastical
dioceses

Welsh

duties are inadequately performed shall within the several dioceses
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of St. Asaph, Bangor, Llandaff , and St. David's extend and apply

to cases wherein the bishop shall see reason to believe that the

ecclesiastical duties of any benefice are not satisfactorily per-

formed by reason of the insufficient instruction in the Welsh
language of the spiritual person serving such benefice."

By sect. 79. "In case of a stipend being assigned by the

bishop, according to the provisions of this act, to the curate of

any benefice, the incumbent whereof shall have been duly found
a lunatic or person of unsound mind, the committee of the

estate of any such lunatic or person of unsound mind shall pay
such stipend to such curate out of the profits of the benefice

which shall come to his hands."

With regard to the amount of duty, it is enacted as follows:

—

Sect. 80. " It shall be lawful for the bishop, in his discretion, to

order that there shall be two full services, each of such services,

if the bishop shall so direct, to include a sermon or lecture on
every Sunday throughout the year, or any part thereof, in the

church or chapel of every or any benefice within his diocese,

whatever may be the annual value or the population thereof

;

and also in the church or chapel of every parish or chapelry,

where a benefice is composed of two or more parishes or chapel-

ries, in which there shall be a church or chapel, if the annual
value of the benefice arising from that parish or chapelry shall

amount to one hundred and fifty pounds, and the population of

that parish or chapelry shall amount to four hundred persons

:

Provided always, that nothing herein contained shall be taken to

repeal or affect the provisions of an act (58 Geo. 3, c. 45), by
which the bishop of any diocese is empowered to direct the

performance of a third or additional service in the several

churches or chapels within his diocese under the circumstances

therein mentioned" (j).

By 48 & 49 Vict. c. 54, s. 2, " The term 'ecclesiastical duties'

in the first-mentioned act and this act shall include not only the

regular and due performance of divine service on Sundays and
holidaj's, but also all such duties as any clergyman holding a

benefice is bound by law to perform, or the performance of

which is solemnly promised by every clergyman of the Church
of England at the time of his ordination, and the performance

of which shall have been required of him in writing by the

bishop ; and in the case of benefices within the dioceses of

St. Asaph, Bangor, Llandaff , and St. David's, and the county of

Monmouth, shall also include such ministrations in the Welsh
language as the bishop of the diocese shall direct to be performed

by the clergymen holding such benefices respectively, but so that

such bishop shall not in any such case require more than one

service in the Welsh language on every Sunday in such church

or chapel of ease situated in any such benefice : Provided always,

(/) That is, when the existing

churches in the parish cannot ac-

commodate the population, the in-

cumbent is required to nominate

a curate to perform the service

;

and if he fails to nominate, the
bishop may appoint one (s. 65).
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that due provision be made for the English-speaking portion of

the population."

By sect. 3, Instead of the commissioners provided by sect. 77 Repeal of so

of 1 & 2 Yict. c. 106, " such commission shall be issued to four ™^h
0f

f

commissioners, one of whom shall be an archdeacon or rural { & 2 Vict,

dean of the archdeaconry or rural deanery wherein the benefice c. 106, as

is situated ; one other of such commissioners shall be a canon ™^l^'
lie

residentiary, prebendary, or honorary canon of the cathedral act as com-

church of the diocese wherein the benefice is situated, elected as missioners on

hereinafter provided ; one other of such commissioners shall be a ^^equate
beneficed clergyman of the archdeaconry wherein the benefice is performance

situated, also elected as hereinafter provided ; one other of such of ecclesias-

commissioners shall be a layman in the commission of the peace
persons^

8 '

for the county wherein the benefice is situated nominated for the act as com-

purpose of such commission, on the requisition of the bishop, by missioners on

the person who presided as chairman of the quarter sessions for
Jo^nadequate

the county or division of the county last preceding such requisi- performance

tion, or if there be no such person, then by the lord lieutenant of ecclesias-

of the county ; and it shall be lawful for the incumbent of the
tlcal duties<

said benefice to add to such commission one other commissioner,

being either an incumbent of a benefice within the same diocese,

or a magistrate in the commission of the peace.
" The bishop shall give to the clergyman holding the benefice

notice in writing of his intention to issue such commission, and
if such clergyman shall not within fourteen days after the send-

ing of such notice nominate in writing to the bishop one such

commissioner as aforesaid to act with the other commissioners

on such commission, such other commissioners may proceed

alone."

By sect. 4, Deans and chapters or canons of cathedral churches Election of

are to appoint triennially one of their body to act as a commis- commis-
/ / \ sioners.

sioner(A').

By sect. 5, The beneficed clergy of every archdeaconry are to

elect triennially a beneficed clergyman of the archdeaconry to

act as commissioner (/).

As to both these appointments " in case any such vacancy
shall occur by death, resignation, or otherwise, during any
triennial period, the same shall be forthwith supplied and
certified in like manner, and the person so elected shall continue

in office until the end of the then current triennial period."

By sects. 6 and 7, The attendance of witnesses and production Attendances

of documents may be compelled, and witnesses are to be examined of witnesses,

on oath and to be liable to punishment for perjury.

By sect. 8, " The bishop may assign to any curate or curates Bishop may
appointed and licensed by him under any of the provisions of ^f^o^GY
section seventy-seven of the first mentioned act such stipend or ^curate
stipends as he shall think fit to appoint, not exceeding by seventy appointed by-

pounds the respective stipends allowed to curates by the same
g

lm
7

U
Qf

der

1 & 2 Vict.

(k) Vide supra, p. 172. (I) Vide supra, p. 207. c. 106.
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act in the case of non-resident incumbents, but so nevertheless

that any stipend or stipends so augmented shall not exceed the

sum of one hundred and fifty pounds, except in cases where the

whole net income of the benefice exceeds the sum of three

hundred pounds a year."

By sect. 9, " Where the population of a benefice, the incum-
bent of which is non-resident, shall exceed two thousand persons,

or where there are two or more churches belonging to such

benefice, not less than a mile apart, notwithstanding that the

annual value of such benefice be less than four hundred pounds,

the bishop may require the incumbent thereof to nominate to

him two or more persons to be licensed as curates ; and if such

spiritual person neglect or omit to make such nomination for the

space of three months after such requisition, it shall be lawful

for the bishop to appoint and license two or more curates, and
to assign to such curates respectively such stipends as the bishop

shall think fit, not exceeding the respective stipends sanctioned

by the last preceding section of this act, but so, nevertheless,

that the whole of the stipends to the curates serving any such

benefice shall not exceed altogether two-third parts of the net

annual income of such benefice, and the incumbent of such

benefice shall be entitled to the like right of appeal to the

archbishop as is provided by the eighty-sixth section of the first

mentioned act (m)"
By s. 11, "Nothing in this act contained shall prejudice the

provisions of sect. 15 of 1 Yict. c. 23, or sects. 91, 92, 94 of

1 & 2 Yict. c. 106, or of ' the Ecclesiastical Dilapidations Act,

1871 (n),
9
or any mortgage or charge duly created under any act

of parliament upon the profits of any benefice which may come
under the operation of this act."

Sect. 12, " Whenever the incumbent of any benefice is non-
resident with the licence of the bishop, he shall not be at liberty,

without the bishop's permission, to resume the duties of his

benefice before the expiration of the period mentioned in such

licence, nor shall he if non-resident for more than twelve months
during such time interfere with the discharge of the duties of

the benefice as entrusted to the curate or curates thereof by the

bishop."

By sect. 13, instead of the provisions of 1 & 2 Vict. c. 106,

s. 78, it is enacted that " whenever the annual value of any
benefice shall exceed five hundred pounds and the population

thereof shall amount to three thousand persons, or, though the

population do not amount to three thousand persons, if there be
in the said benefice a second church or chapel with a hamlet or

district containing four hundred persons, it shall be lawful for

the bishop, if he shall see fit, to require the clergyman holding

[m) i.e., 1 & 2 Yict. c. 106; vide

infra, p. 432.

(n) These are all provisions as to

charges on benefices. Vide infra,

pp. 435, 436, Part V., Chap. II.,

and Part V., Chap. V.
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such benefice, although he shall be resident thereon or engaged
in performing the duties thereof, to nominate a fit and proper

person to be licensed as a curate to assist in performing the

duties of such benefice and to be paid by the person holding the

same ; and if a fit person shall not be nominated to the bishop

within three months after his requisition for that purpose shall

have been delivered to the incumbent or left at his last or usual

place of abode, it shall be lawful for the bishop to appoint and
license a curate, with such stipend as he shall think fit to

appoint, not exceeding one hundred and fifty pounds : Provided
always, that such clergyman may, within one month after service

upon him of such requisition to nominate a curate or of notice

of any such appointment of a curate, appeal to the archbishop

of the province, who shall approve or revoke such requisition, or

confirm or annul such appointment, as to him may appear just

and proper."

Sect. 15, " Every notice, requisition, nomination, or certificate Notices, &c.

to be given or sent pursuant to any of the provisions herein may be sent

contained shall be deemed to have been duly given or sent if
by

P
1

?
3* ln

sent through the post in a prepaid registered letter, addressed, letter,

in the case of an incumbent, to the parish or place whereof he
is incumbent ; and where a clergyman is out of England, with- Service of

out licence of non-residence, and without having made due pro- monitions,

vision for the performance of his ecclesiastical duties during his f
0^^6

absence, every monition, instrument, or notice to be served on person^ut
him pursuant to any of the provisions of the first-mentioned of England,

act (o) may be served in the manner in sect. 112 of the same &c *

act provided in the case of a clergyman who cannot be found,
and the words ' place of residence ' in that section shall mean
place of residence in England."
By 1 & 2 Yict. c. 106, sect. 106, "No spiritual person shall i & 2 Vict,

serve more than two benefices in one clay unless in case of un- c. 106, s. 10c

foreseen and pressing emergency, in which case the spiritual ^° spiritual

person who shall so have served more than two benefices shall 5^°^°^
forthwith report the circumstance to the bishop of the diocese." than two

Sect. 81. "Every bishop to whom any application shall be benefices in

made for any licence for a curate to serve for any person not
°ne day '

duly residing upon his benefice shall, before he shall grant such particulars
0

licence, require a statement of all the particulars by this act necessary to

required to be stated by any person applying 1 for a licence for be 3iven on

non-residence."
, _ , ££«

As to the fees for such licence, by sect. 82, "Every curate ob- for a curate,

taining such licence as aforesaid shall pay to the secretary or other Fees for

proper officer of the bishop for the same the sum of ten shillings,
llcence -

over and above any stamp duty which may be chargeable thereon,

which sum of ten shillings shall be in lieu of all fees heretofore
demandable by such secretary or officer for such licence, or for

any certificate connected therewith."

(0) i.e., 1 & 2 Vict. c. 106 ; vide infra, Part V., Chap. VII.
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As to stipends, it is enacted as follows :

—

Sect. 83. " It shall be lawful for the bishop of the diocese and
he is hereby required, subject to the several provisions and re-

strictions in this act contained, to appoint to every curate of a
non-resident incumbent such stipend as is specified in this act

;

and every licence to be granted to a stipendiary curate, whether
the incumbent of the benefice be resident or non-resident thereon,

shall specify the amount of the stipend to be paid to the curate

;

and in case any difference shall arise between the incumbent of

any benefice and his curate touching such stipend, or the payment
thereof or of the arrears thereof, the bishop, on complaint to him
made, may and shall summarily hear and determine the same,

without appeal ; and in case of wilful neglect or refusal to pay
such stipend or the arrears thereof, he is hereby empowered to

enforce payment of such stipend, or the arrears thereof, by
monition and by sequestration of the profits of such benefice."

Sect. 85. " In every case in which any spiritual person shall

.... be instituted, inducted, nominated, or appointed to, or

otherwise become incumbent of, any benefice, and shall not duly
reside thereon, the bishop shall appoint for the curate licensed

under the provisions of this act to serve such benefice such

stipend as is hereinafter next mentioned : (that is to say,) such

stipend shall in no case be less than eighty pounds per annum,
or than the annual value of the benefice, if such value shall not

amount to eighty pounds ; nor less than one hundred pounds
per annum, or than the whole value, if such value shall not

amount to one hundred pounds, in any parish or place where
the population shall amount to three hundred persons ; nor less

than one hundred and twenty pounds per annum, or than the

whole value, if such value shall not amount to one hundred and
twenty pounds, in any parish or place where the population shall

amount to five hundred persons ; nor less than one hundred and
thirty- five pounds per annum, or than the whole value, if such

value shall not amount to one hundred and thirty-five pounds,

in any parish or place where the population shall amount to

seven hundred and fifty persons ; nor less than one hundred and
fifty pounds per annum, or than the whole value, if such value

shall not amount to one hundred and fifty pounds, in any parish

or place where the population shall amount to one thousand
persons."

Sect. 86. " Where the annual value of any such benefice shall

exceed four hundred pounds (q), it shall be lawful for the bishop

to assign to the curate, being resident within the same, and
serving no other cure, a stipend of one hundred pounds, not-

withstanding the population may not amount to three hundred
persons ; and where the annual value of any such benefice

shall exceed four hundred pounds, and the population shall

(7) This has been extended by 48 & 49 Vict. c. 54, s. 9, vide supra,

p. 430.
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amount to five hundred persons, it shall be lawful for the bishop

to assign to the curate, being resident within the same, and
serving no other cure, any larger stipend, so that the same shall

not exceed by more than fifty pounds per annum the amount
of the stipend hereinbefore required to be assigned to any
such curate ; and where the population of any such benefice Bishop may

shall exceed two thousand persons, it shall be lawful for the rec
i
u
J
re tw0

bishop to require the incumbent thereof to nominate to him two
persons to be licensed as curates ; and if such spiritual person

shall neglect or omit to make such nomination for the space of

three months after such requisition so made as aforesaid, it shall

be lawful for the bishop to appoint and license two curates or a

second curate, and in all and every of such cases to assign to

each curate so nominated or appointed such stipend as he shall

think fit, not exceeding together the highest rate of stipend

allowed by this act in the case of one such curate, except in

cases where the incumbent shall consent to a larger stipend

:

Provided always, that such incumbent may within one month Appeal.

after service upon him of such requisition, or of notice of any
such appointment of two curates or a second curate, appeal to

the archbishop of the province, who shall approve or revoke

such requisition or confirm or annul such appointment as to

him may appear just and proper.'

'

Sect. 87. " In every case in which the bishop shall be satisfied Smaller

that any spiritual person holding any benefice within his diocese stlPe?
ds m

• j j i i
° . y ,, P P . ., certain cases.

is non-resident or has become incapable oi periormmg the

duties thereof from age, sickness, or other unavoidable cause,

and that, from these or from any other special and peculiar

circumstances, great hardship or inconvenience would arise if

the full stipend specified in this act should be allowed to the

curate of such benefice, it shall be lawful for such bishop, with
the consent of the archbishop of the province, to be signified in

writing under the hand of the said archbishop upon the licence

to be granted to such curate, to assign to the curate such stipend

less than the full amount in this act specified as shall appear to

him just and reasonable : Provided always, that in the licence

granted in every such case it shall be stated that for special

reasons the bishop hath not thought proper to assign to the

curate the full stipend required by this act : provided also, that

such special reasons shall be entered fully in a separate book to

be kept for that purpose, and to be deposited in the registry of

the diocese, which book shall be open to inspection with the
leave of the bishop, as in the cases of application for licences for

non-residence."

Sect. 88. "If any incumbent of two benefices, residing bond Stipend of

fide in different proportions of every year on one or other of c
^

r^ en"

such benefices the full period specified by this act, shall employ StodwaSe^
a curate to perform ecclesiastical duty interchangeably from ably at dif-

time to time upon such of the benefices from which he shall be ferent benefi-

absent during his own actual residence upon the other thereof, JJfthe same^
P. VOL. I. F F incumbent.
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it shall be lawful for the bishop to assign to such curate any
stipend not exceeding such stipend as would be allowed under
this act for the larger of such benefices, nor less than would be

allowed for the smaller, as to the bishop shall under all the

circumstances appear just and reasonable : Provided always, that

if any such incumbent shall employ a curate or curates for the

whole year upon each of such benefices, such incumbent so

residing bond fide as aforesaid, in such case it shall be lawful for

the bishop to assign to either or each of such curates any such

stipend less than the amount specified in this act as he shall

think fit."

Sect. 89. "In every case where the bishop shall find it

necessary or expedient for obtaining the proper performance of

ecclesiastical duties to licence any spiritual person holding any
benefice to serve as curate of any adjoining or other parish or

place, it shall be lawful for such bishop, if he shall think fit, to

assign to such person so licensed a stipend less by a sum not

exceeding thirty pounds per annum than the stipend which in

the several cases in this act specified the bishop is required to

assign ; and in every case where the bishop shall find it neces-

sary or expedient to license the same person to serve as curate

for two parishes or places, it shall be lawful for such bishop, if

he shall think fit, to direct that during such time as such curate

shall serve the churches or chapels of such two parishes or places

the stipend to be received by him for serving each of the said

churches or chapels shall be less by a sum not exceeding thirty

pounds per annum than the stipend which in the several cases

hereinbefore specified the bishop is required by this act to

assign."

Sect. 90. " All agreements made or to be made between per-

sons holding benefices and their curates, in fraud or derogation

of the provisions of this act, and all agreements whereby any
curate shall undertake or in any manner bind himself to accept

or be content with any stipend less than that which shall be
assigned by his licence, shall be void to all intents and pur-

poses, and shall not be pleaded or given in evidence in any court

of law or equity ; and notwithstanding the payment and accept-

ance, in pursuance of any such agreement, of any sum less

than that assigned by the licence, or any receipt, discharge, or

acquittance that may be given for the same, the curate and his

personal representatives shall be and remain entitled to the full

amount of the stipend assigned by his licence ; and the payment
of so much thereof as shall be proved to the satisfaction of the

bishop to remain unpaid shall, together with full costs of re-

covering the same as between proctor and client, be enforced by
monition, and by sequestration of the profits of the benefice, to

be issued by the bishop for that purpose on application made by
the curate or his representatives ; Provided that such application

shall in every such case be made to the bishop within twelve

months after such curate shall have quitted his curacy, or have
died."
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Sect. 91. "In every case in which the bishop shall assign to Curate's

any curate a stipend equal to the whole annual value of the
Jhftalue of*

benefice in which he is licensed to serve, such stipend shall be the benefice,

subject to deduction in respect to all such charges and outgoings liable to all

as may legally affect the value of such benefice, and to any loss
cnarSes -

or diminution which may lessen such value, without the wilful

default or neglect of the spiritual person holding the benefice."

Sect. 92. "In every such case as last aforesaid it shall be Bishop may
lawful for the bishop, upon the application of the spiritual ^t

w
tQ

n

d
c

e

u
d™ct

person holding the benefice, to allow such spiritual person to curate's

retain in each year so much money, not exceeding in any case stipend for

one fourth part of the annual value, as shall have been actually to a

expended during the year in the repair of the chancel and of the amoUnt in

house of residence and premises and appurtenances thereto certain cases,

belonging, in respect of which such spiritual person, or his

executors or administrators, would be liable for dilapidations to

the successor ; and it shall also be lawful for the bishop in like

manner to allow any spiritual person holding any benefice the

annual value whereof shall not exceed one hundred and fifty

pounds to deduct from the stipend assigned to the curate in each

year so much money as shall have been actually expended in

such repairs above the amount of the surplus remaining of such

value after payment of such stipend ; Provided that the sum so

deducted, after laying out such surplus, shall not in any year
exceed one fourth part of such stipend."

With regard to the residence of curates it is enacted as

follows :

—

Sect. 93, " It shall be lawful for the bishop who shall have Curate

granted any licence to any curate to serve in any benefice the dir?cte
.

d to

• • • rGSlCtG in
incumbent whereof is not resident for four months in each year, parsonag-e
and who shall have required such curate to reside in the house house in case

of residence belonging to the benefice, to assign to such curate J^^of
esi~

such house of residence, together with the offices, stables, incumbent,
gardens, and appurtenances thereto belonging, or any part or may have

parts thereof, without payment of any rent, and also to assign J^of J^be
any portion of glebe land adjacent to the house, and not exceed- assigned to

ing four statute acres, at such rent as shall be fixed by the him by bishop,

archdeacon of the archdeaconry, or by the rural dean, if any, of

the deanery or district within which the benefice is situate, and
one neighbouring incumbent, and approved of by the bishop,

during the time of such curate's serving the cure, or during the
non-residence of the incumbent of such benefice ; and it shall be
lawful for the bishop making any such assignment to any curate

to sequester the profits of the benefice in any case in which pos-

session of the premises so assigned shall not be given up to the
curate, and until such possession shall be given, and to direct

the application of the profits arising from such sequestration as

is hereinbefore directed in the case of sequestration for non-
residence, or to remit the same or any part thereof, as the bishop
shall in his discretion think fit."

f f 2
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Sect. 94. " In every case where the bishop shall assign to the

curate licensed to serve in any benefice a stipend not less than
the whole value of the same, and shall in addition to such

stipend direct that such curate shall reside in the house of resi-

dence belonging to such benefice, such curate shall be liable

during the time of his serving such cure to the same taxes and
parochial rates and assessments, in respect of such house, premises,

and appurtenances thereto belonging, as if he had been incum-
bent of the benefice : Provided always, that in every other case

in which the curate shall so reside by direction of the bishop it

shall be lawful for such bishop, if he shall think fit, to order

that the incumbent shall pay to the curate all or any part of such

sums as he may have been required to pay and shall have
actually paid within one year ending at Michaelmas-day next
preceding the date of such order for any such taxes, parochial

rates, or assessments as shall become due at any time after the

passing of this act, and the bishop may, if necessary, enforce

payment thereof by monition, and sequestration of the profits of

such benefice."

With regard to the power of the incumbent to dismiss a

curate it is enacted as follows :

—

Sect. 95. " Every curate shall quit and give up the cure of any
benefice which shall become vacant upon having six weeks' notice

from the spiritual person admitted, collated, instituted, or licensed

to such benefice, provided such notice shall be given within six

months from the time of such admission, collation, institution, or

licence ; and in all other cases it shall be lawful for the incum-
bent of any benefice, whether resident or non-resident thereon,

having first obtained the permission of the bishop of the diocese,

to be signified by writing under his hand, to require any one or

more of his curates, who, after the passing of this act, shall be

licensed to any curacy, to quit and give up his curacy, upon six

months' notice thereof given to the curate, who shall thereupon
quit the same according to such notice : Provided always, that

any incumbent resident on his benefice, or not resident but
desiring to reside on his benefice, may, within one month after

refusal of such permission as aforesaid by the bishop, appeal to

the archbishop of the province, who shall either confirm such

refusal or grant such permission as to him may seem just and
proper."

An ordinary notice in writing is sufficient, and the provisions

of sect. 112 (r) do not apply (s).

The minister of a proprietary chapel, having the licence of

the bishop granted with the consent of the previous incumbent
is not a curate within the meaning of this section

(fj 9
and is,

therefore, not entitled to a notice.

(r) Vide infra, p. 442, and
Part IV., Chap. YII.

(s) See Tanner v. Scrivener, 13

P. D. p. 128.

(t) lUchards v. Fincher, L. E.
4 Adm. & Eccl. p. 255.
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Sect. 96. " Every curate who shall reside in the house of Curate

residence of any benefice which shall become vacant shall peace- §^
e

er

b
up

t0

ably deliver up possession thereof, with the appurtenances, upon possession of

having six weeks' notice from the spiritual person admitted, house of resi-

collated, instituted, or licensed to such benefice, provided such ^pay-
notice be given within six months from the time of such admis- 40$. per day.

sion, collation, institution, or licence ; and in all other cases

it shall be lawful for the incumbent of any benefice, with the

permission signified in writing under the hand of the bishop of

the diocese, or for such bishop, at any time, upon six months'
notice in writing, to direct any curate to deliver up the house of

residence, and the offices, stables, gardens, and appurtenances

thereto belonging, and such portion of the glebe land as shall

have been assigned to such curate, and such curate shall there-

upon peaceably deliver up the possession of the premises pur-

suant to such notice ; and if any curate shall refuse to deliver

up such premises in any or either of the cases aforesaid, he shall

pay to the spiritual person holding the benefice the sum of

forty shillings for every day of wrongful possession after the

service of such notice."

With regard to the curate's power of quitting his curacy it is

enacted :

—

Sect. 97, " No curate shall quit any curacy to which he shall Curate not to

be licensed until after three months' notice of his intention given ^itnoutSee
to the incumbent of the benefice and to the bishop, unless with months' notice

the consent of the bishop, to be signified in writing under his ^^J^
611*

hand, upon pain of paying to the incumbent a sum not exceeding J^era
°p '

the amount of his stipend for six months, at the discretion of the penalty,

bishop, such sum to be specified in writing under the hand of the

bishop, which sum may in such case be retained out of the stipend

if the same or any part thereof shall remain unpaid, or, if the
same cannot be retained out of the stipend, may be recovered
by the spiritual person holding the benefice by action of debt."

With regard to the power of the bishop over the curate the
enactment is in the following ambiguous and careless language :

—

Sect. 98. " It shall be lawful for the bishop to license Bishop may
any curate who is or shall be actually employed by any e^

en
lô

rates

non-resident incumbent of any benefice within his diocese, ^thoutnomi-
although no express nomination of such curate shall have nation, revoke

been made to such bishop by the incumbent ; and the bishop ^ remove
shall have power, after having given to the curate sufficient any curate,

opportunity of showing reason to the contrary, to revoke, subject to

summarily, and without further process, any licence granted to aSbishop
116

any curate, and to remove such curate, for any cause which shall

appear to such bishop to be good and reasonable: Provided
always, that any such curate may, within one month after service
upon him of such revocation, appeal to the archbishop of the
province, who shall confirm or annul such revocation as to him
shall appear just and proper."

It was decided by the Court of Queen's Bench in Mr. Poole's Cases on this

section.
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Case, that the archbishop must hear the appellant (u) before he

decides, and by the Privy Council, that the appeal to the arch-

bishop is final (x)

.

In Sedgwick v. The Bishop of Manchester, decided in March,

1869, by the Archbishop of York, assisted by Lord Chelmsford
as assessor, it was holden that a licence to a clergyman to per-

form divine service in an unconsecrated church, to which a

conventional district was attached within the town and parish

of Manchester, of which parish the cathedral is the parish

church, and the dean and canons have the cure of souls, was not

such a licence that the revocation thereof by the bishop could be
made a matter of appeal by the clergyman licensed, as if he
were a curate, to the archbishop.

. In the Mr. Poole's Case already mentioned, Dr. Lushing-
ton, sitting as assessor to the archbishop on the appeal, held

that the last clause of the section gives the bishop, subject to

appeal, the widest and most unlimited discretion. He may remove
not only for an act cognizable under the Clergy Discipline Act (y),

but also for a cause which would not constitute an ecclesiastical

offence so cognizable. No mode of proceeding is directly or

indirectly indicated by the act. The bishop is permitted to take

his own course, unfettered by any legal form or restriction, pro-

vided that such course is consistent with substantial justice ; and
this requires that in whatever mode the accusation is preferred,

it shall be sufficiently definite to enable the accused to defend
himself. An ample intimation of the matter to be inquired into,

whether criminal or otherwise, is indispensable.

A notice from the bishop that he intends to revoke the licence

of a curate, in which he appoints a^ time for such curate to

attend him and show cause, if he has any, to the contrary, is not

a notice falling within the provisions of the 112th section (s).

In Mr. Denison's Case before the Archbishop of Canterbury
and Dr. Deane, Q.C., his Yicar-General sitting as assessor,

decided on the 8th of July, 1872, the following points were
ruled :

—

(1) That the bishop, giving a curate "sufficient opportunity

of showing reason to the contrary " before revoking his licence,

is not bound to give this opportunity by notice in writing ; and
may, if he does give a notice in writing, do so without specifying

in that notice the reasons for the intended revocation, if those

reasons sufficiently appear from previous oral information to the

curate or otherwise.

(2) That an instrument of revocation need not necessarily

recite the reasons for which the licence is revoked.

(3) That where the bishop in an interview with the curate

(u) Regina v. Archbishop of (y) 3 & 4 Vict. c. 86.

Canterbury, 28 L. J., Q. B. p. 154
;

(z) Poole v. Bp. of London, 5 Jur.,

7 W. E. p. 212. N. S. p. 522; vide infra, p. 442,
(x) Poole v. Bp. of London, 7 Jur., and Part IV., Chap. VII.

N. S. p. 347.
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condemned certain admitted acts of the curate, and stated that

he intended to issue a formal prohibition of such acts, he is not

entitled to revoke the licence of the curate on account of his past

acts so admitted, censured and intended to be prohibited, without

giving the curate an opportunity of acting upon and obeying

the prohibition.

In Mr. Baddeky's Case, decided before the same court on the

13th of December, 1872, the objection was formally taken that

sect. 98 of 1 & 2 Yict. c. 106, did not apply to the curates of

resident incumbents, and that, therefore, since the repeal of

36 Greo. 3, c. 83, s. 6, (a) the bishop had no power to revoke the

licences of such curates or they to appeal to the archbishop. The
court, however, decided that that section of 1 & 2 Vict. c. 106,

applied equally to the curates of resident as to those of non-

resident incumbents. Since that time other similar appeals have
been heard.

With regard to sequestered benefices, it is enacted as follows :

—

Sect. 99, " In every case in which a benefice shall be under Bishop may
sequestration, except for the purpose of providing a house of ^°^'

to all
residence as aforesaid, it shall be lawful to the bishop, and he is sequestered

hereby required, if the incumbent shall not perform the duties benefices,

of the said benefice, to appoint and license a curate or curates

thereto, and to assign to him or them a stipend or stipends not

exceeding, in the case of any one such curate, the highest rate

of stipend allowed by this act, nor, where more than one curate

is appointed, a stipend exceeding one hundred pounds to more
than one such curate, such stipend or stipends to be paid by the

sequestrator of such benefice out of the profits thereof : Provided
always, that not more than one curate shall be appointed to any
such benefice in any case in which there is not more than one
church, or the population does not exceed two thousand persons."

The provisions as to curates serving benefices under sequestra-

tion during the vacancy have been already given (b).

In 1871 a statute (34 & 35 Yict. c. 45) was passed in order to 34 & 35 Vict,

provide for some consequences of sequestrations. The provisions c
*
4o *

of this act applicable to curates are as follows :

—

Sect. 1. " Where .... under a judgment recovered against On sequestra-

the incumbent of a benefice as defined in the Incumbents' tion bishoP to

Eesignation Act, 1871 (<?), or under the bankruptcy of such and^ssi^n^
6

incumbent, a sequestration issues and the same remains in force stipend.
0

for a period of six months, the bishop of the diocese shall from
and after the expiration of such period of six months, and as

long as the sequestration remains in force, take order for the
due performance of the services of the church of the benefice,

and shall have power to appoint and license for this purpose
such curate or curates, or additional curate or curates, as the case

may require, with such stipend in each case as the bishop thinks
fit, the amount thereof to be specified in the licence, and the

(a) Tide supra, p. 425. Part IV., Chap XII., sect. 5.

(b) Vide supra, p. 376 ; and infra, (c) Vide supra, p. 389.
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bishop may at any time revoke any such appointment and
licence : Provided always that such stipend or stipends shall

not exceed in the whole the following sums ; that is to say, if

the population shall not exceed five hundred, the sum of 200/.

yearly ; if the population shall exceed five hundred but not one
thousand, the sum of 300/. yearly ; if the population shall

exceed one thousand but not three thousand, the sum of 500/.

yearly ; if the population shall exceed three thousand, the sum
of 600/. yearly : Provided also that such stipend or stipends

shall not exceed in the whole two-thirds of the annual value of

the benefice as defined in the last-mentioned act."

Payment of Sect. 3. " Every stipend assigned under this act shall be paid
stipend.

"by the sequestrator out of moneys coming to his hands under
the sequestration, as long as the sequestration is in force, in

priority to all sums payable by virtue of the judgment or the

bankruptcy under which the sequestration issues, but not in

priority of liabilities in respect of charges on the benefice."

Incorporation Sect. 2 of the last mentioned act incorporates and adopts for
of former act. the purposes of sect. I, all the provisions in 1 & 2 Vict. c. 106,

ss. 107, 108, and 109. And sect. 4 similarly adopts for the

purposes of sect. 3, the provisions in 1 & 2 Vict. c. 106, ss. 75,

76, 82, 97, and 102.

Sect. 102 of 1 & 2 Vict. c. 106 is as follows :—
Licences to " Every bishop who shall grant or revoke any licence to any

revocations^
owcaie under this act shall cause a copy of such licence or

thereof, to be revocation to be entered in the registry of the diocese ; and an
entered in the alphabetical list of such licences and revocations shall be made

thf^iocese
ou^ ^e regis^rar °f ea°h diocese, and entered in a book, and
kept for the inspection of all persons, upon payment of three

shillings, and no more ; and a copy of every such licence and
revocation shall be transmitted by the said registrar to the

churchwardens or chapelwardens of the parish, township, or

place to which the same relates, within one month after the

grant of such licence or revocation thereof, to be by them
deposited in the parish chest : Provided always, that every such

registrar shall for every such copy transmitted to such church-

wardens or chapelwardens as aforesaid be entitled to demand
and receive from the incumbent of such benefice a fee of three

shillings, and no more : Provided also, that in case the arch-

bishop shall, on appeal to him, annul the revocation of any such

licence, the bishop by whom such revocation shall have been
made shall, immediately on receiving notice from the archbishop

that he had annulled the same, make such or the like order as

is hereinbefore directed to be made on the revocation of a licence

for non-residence being annulled, which order shall be binding
on the registrar and churchwardens respectively to whom the

same shall be addressed."

With regard to the general authority of archbishops and
bishops, it is enacted as follows :

—

Provisions Sect. 107. " All the powers, authorities, provisions, regula-

Dishopsto° tions, matters, and things in this act contained, in relation to
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bishops in their dioceses, shall extend and be construed to apply to arch-

extend to the archbishops in the respective dioceses of which thrown
they are bishops, and also in their own peculiar jurisdictions, as dioceses,

fully and effectually as if the archbishops were named with the

bishops in every such case."

Sect. 108. "Every archbishop and bishop within the limits Power of

of whose province or diocese respectively any benefice exempt archbishops

or peculiar shall be locally situate, shall, except as herein other- as to exempt
wise provided, have, use, and exercise all the powers and autho- or peculiar

rities necessary for the due execution by them respectively of benefices
>
&c -

the provisions and purposes of this act, and for enforcing the

same with regard thereto respectively, as such archbishop and
bishop respectively would have used and exercised if the same
were not exempt or peculiar, but were subject in all respects to

the jurisdiction of such archbishop or bishop ; and where any
benefice exempt or peculiar shall be locally situate within the

limits of more than one province or diocese, or where the same
or any of them shall be locally situate between the limits of the

two provinces, or between the limits of any two or more dioceses,

the archbishop or bishop of the cathedral church to whose pro-

vince or diocese the parish church of the same respectively shall

be nearest in local situation shall have, use, and exercise all the

powers and authorities which are necessary for the due execu-

tion of the provisions of this act, and enforcing the same with
regard thereto respectively as such archbishop or bishop could

have used if the same were not exempt or peculiar, but were
subject in all respects to the jurisdiction of such archbishop or

bishop respectively, and the same for all the purposes of this act

shall be deemed and taken to be within the limits of the province

or diocese of such archbishop or bishop
;

provided that the

peculiars belonging to any archbishopric or bishopric, though
locally situate in another diocese, shall continue subject to the

archbishop or bishop to whom they belong, as well for the

purposes of this act as for all other purposes of ecclesiastical

jurisdiction."

Sect. 109. " In every case in which jurisdiction is given to the Where juris-

bishop of the diocese or to any archbishop, under the provisions diction is

of this act and for the purposes thereof, and the enforcing the fJJ^g
0

&c

due execution of the provisions thereof, all other and concurrent all concurrent

jurisdiction in respect thereof shall, except as herein otherwise jurisdiction

provided, wholly cease, and no other jurisdiction in relation to
to cease '

the provisions of this act shall be used, exercised, or enforced,

save and except such jurisdiction of the bishop and archbishop
under this act, anything in any act or acts of parliament,

or law or laws, or usage or custom, to the contrary notwith-
standing."

Sect. 132. " Nothing in this act contained shall be deemed, Act not to

construed or taken to derogate from, diminish, prejudice, alter or affect powers

affect, otherwise than is expressly provided, any powers, autho-
of DlshoPs -

rities, rights, or jurisdiction already vested in or belonging to
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any archbishop or bishop under or by virtue of any statute,

canon, usage, or otherwise howsoever."

With regard to the form of procedure sect. Ill as to the mode
of appealing to the archbishop of the province, sect. 112 as to the

service of monitions and sequestrations, sect. 110 as to the

priority of sequestration under this act, and sects. 114, 115, 116,

117, 118, 119, dealing with the recovery of penalties and their

application, the recovery of fees and the duty of the registrar,

will be found at length in the chapter on procedure under this

act (c).

Sect. 120. " For all the purposes of this act, except as herein

otherwise provided, the year shall be deemed to commence on
the first day of January, and be reckoned therefrom to the

thirty-first day of December, both inclusive."

Sect. 121. " For all the purposes of this act the months
therein named shall be taken to be calendar months, except in

any case in which any month or months are to be made up of

different periods less than a month, and in every such case

thirty days shall be deemed a month."
Sect. 122. " In every case where by the provisions of this act

the copy of any licence is required to be filed or entered in the

registry of the diocese, a copy thereof, certified by the registrar,

shall be admissible as evidence in all courts and places what-
ever.

Sect. 123. " "When authority is given by this act to any arch-

bishop or bishop to require any statement or facts to be verified

by evidence, or to inquire or to cause inquiry to be made into

any facts, such archbishop or bishop may require any such

statement or any of such facts to be verified in such manner as

the said archbishop or bishop shall see fit ; and when any
oath, affidavit, or affirmation or solemn declaration is or may be
by or in pursuance of the provisions of this act required to be

made, such oath, affidavit, or affirmation or solemn declaration

shall and may be made either before such archbishop or bishop, or

the commissioner or commissioners, or one of them, of such arch-

bishop or bishop respectively, or before some ecclesiastical judge
or his surrogate, or before a justice of the peace, or before

.... a master extraordinary in chancery, who are hereby
authorized and empowered in all and every of the cases aforesaid,

to administer such oath, affidavit and affirmation, or to take such
declaration, as the case may be."

Under the General Turnpike Act, 3 Geo. 4, c. 126, s. 32, no
toll was to be demanded or taken, by virtue of any act, on any
turnpike road, "from any rector, vicar or curate going to or

returning from visiting any sick parishioner, or on other his

parochial duty within his parish." And it was holden that this

provision exempted a curate who, in going to perform duty in a

parish, passed through a turnpike gate in another parish, from

(c) Vide infra, Part IV., Chap. VII.
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payment of toll at such gate ; and that a clergyman, who,
during the vacancy of the living, was requested by the church-

wardens to perform the duty of curate, and was authorized by a
letter sent by the bishop's direction, but without licence under
the bishop's hand and seal, to perform such duty, was a curate

within the above enactment (d) .

A curate stands in the place of the parson for the purposes of Curate's

nominating one churchwarden (e). power of

By the Stamp Act (54 & 55 Yict. c. 39) , schedule, tit. "Licence," ^^X
tmg

a " licence to a stipendiary curate, wherein the annual amount warden,

of the stipend is specified," is exempt from all stamp duty. Licence
exempt from
duty.

(d) Temple v. Dickinson, 1 E. & (e) Hubbard v. Penrice, 2 Stra.,

E. p. 34 (1858) ; vide infra, p. 478. p. 1245.
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CHAPTEE XYI.

LECTURERS AND READERS.

This chapter relates to :

—

1. Lecturers.

2. Eeaders.

1. Lecturers.

Office of

Lecturer.

How ap-

pointed.

In London and other cities there are lecturers appointed as

assistants to the rectors of churches. They are generally

chosen by the vestry or chief inhabitants ; and are usually the

afternoon preachers. There are also one or more lecturers in

most cathedral churches, and many lectureships have likewise

been founded by the donation of private persons, as Lady
Moyer's at St. Paul's, and many others.

A person holding a lectureship may be suspended for illegal

trading, and for the third offence deprived, by s. 31 of 1 & 2
Yict. c. 106, and generally falls under the same restrictions as

other " spiritual persons " by that act, and is also subject to

3 & 4 Yict. c. 86.

It seems generally that the bishop's power is only to judge as

to the qualification and fitness of the person, and not as to

the right of lectureship : As in The CJairchicardens of St.

Bartholomew's Case (12 Will. 3) (a), one Fishbourne left 25/. a
year for the maintenance of a weekly lecturer, and appointed
that the lecturer should be chosen by the parishioners, and
to preach on any day in every week as they should like best.

The parishioners fixed on Thursday, and chose a lecturer every

year : and now Mr. Turton being lecturer, and the parish

having chosen Mr. Painer, the other would not submit to the

choice, whereupon the churchwardens shut Turton out of the

church. Afterwards the Bishop of London determined in his

favour, and granted an inhibition and monition for that purpose.

But by Holt C. J.—A prohibition must go to try the right ; it

is true a man cannot be a lecturer without a licence from the

bishop or archbishop, but their power is only as to the qualifica-

tion, and fitness of the person, and not as to the right of the

(a) 3 Salk. p. 87, reported as Bex v. Churchwardens of St. Bartholomew^
13 East, p. 421, note.



LECTURERS AND READERS. 445

lectureship ; and the ecclesiastical court may punish the church-

wardens, if they will not open the church to the person, or to

any one acting under him, but not if they refuse to open . it to

any other.

But in a case where there is no fixed lecturer or ancient salary, When the

but the lectureship is to be supported only by voluntary con-
interfere

tributions, and there is not any custom concerning such election,

it seems that the ordinary is the proper judge whether or no any
lecturer in such place ought to be admitted, as in the case of

The Lecturer of St. Anne's, Westminster (16 Greo. 2) (b), the Court
of King's Bench, upon consideration, refused to grant a man-
damus to the Bishop of London to grant a licence to a lecturer,

who appeared to have no fixed salary, but to depend altogether

upon voluntary contributions, and where there was no custom
and the rector had refused his leave to preach in the church to

the person now applying.

This doctrine has been recognized in the following cases :

—

Rex v. The Bishop of London, relating to St. Luke, Chelsea (e),

and Rex v. Field, Rector, and others the Churchwardens of the

United Parishes of St. Anne, St. Agnes and Zachary (d). For,

per Lord Mansfield, C. J., in the former case—No person can
use the pulpit of another unless he consents. But if there has

been an immemorial usage, the law supposes a good foundation
for it ; and if the lectureship be endowed, that affords a strong

argument to support the custom. . . . And, per Lord Kenyon,
C. J., in the latter case—The right of the lecturer in such case

partially supersedes the right of the rector (e) .

In Rex v. The Bishop of Exeter (f), it appeared that John
Dodderidge had by his will devised a rent-charge of 50/. per
annum, payable out of the impropriate rectory of Fremington,
for the use of a lecturer within the said parish for ever. The
lectures had been read in the parish church, and the annual
stipend had been regularly paid to the several lecturers from his

death to that of the last lecturer. The lectureship was founded
in 1658, consequently there could be no immemorial usage ; and
as the episcopal constitution was at that time suspended, there

could be no assent of the bishop, rector and vicar to the endow-
ment. The Court of King's Bench therefore refused a man-
damus to the bishop to license a lecturer without the consent of

the vicar.

Trustees of a lecture, to be preached at a convenient hour, Times of

may appoint any hour they please, and vary their appoint- ^g^11137

ment (g). As to the right of and qualification for voting in the
e xe

'

nomination of a lecturer, the usage of the parish is, according to

Lord Hardwicke, if consistent with the deed of trust, a safe

(b) 2 Stra. p. 1192; S.C. nom. (e) See, however, Dixon v. Met-
Bex v. Bp. of London, 1 Wils. p. 11. calfe, 2 Eden, p. 360.

(c) 1 T. R. p. 331. (/) 2 East, p. 462.
(d) 4 T. R. p. 125. (g) Bex v. Bathurst, 1 Black. W.

p. 209.
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Universities.

criterion (h). But it is always to be borne in mind, as laid down
by Dr. Swabey in Clinton v. Hatcharcl (i), that no person can
be a lecturer, although elected by the parishioners, without the

rector's consent, unless there be an immemorial custom to such
effect (k).

In Rex v. Jacob, Eomain obtained a rule to show cause why
a mandamus should not be granted, to restore him to the

lectureship of D. (St. Dunstan's?). On showing cause, it

appeared that the trustees of the founder of- the lectureship,

appointed him to preach at seven in the afternoon, but he would
only preach immediately after service ; and it appearing that

the hour had before been varied, the court discharged the rule,

with costs ; because the above circumstances had not been dis-

closed when the motion was originally made (/).

Canons 36 and 37 of 1865 expressly apply to lecturers and
readers of divinity. So did the former canons of 1 603 (m)

.

By 14 Car. 2, c. 4, s. 15, "No person shall be received as a

lecturer, or permitted, suffered or allowed to preach as a lecturer,

or to preach or read any sermon or lecture in any church, chapel

or other place of public worship unless he be first approved and
thereunto licensed by the .... archbishop of the province or

bishop of the diocese, or (in case the see be void) by the

guardian of the spiritualities, under his seal." " Lecturers "

and " preachers " are expressly included under 28 & 29 Vict,

c. 122, s. 5 (n).

By 14 Car. 2, c. 4, s. 17, If any person who is by this act

disabled to preach any lecture or sermon, shall during the time
that he shall continue so disabled preach any sermon or lecture,

he shall suffer three months' imprisonment in the common gaol (o).

By sect. 18 it is provided, that at all times when any sermon
or lecture is to be preached, the common prayers and service in

and by the said book appointed to be read for that time of the

day, shall be openly, publicly, and solemnly read by some
priest or deacon, in the church, chapel, or place of public

worship, where the said sermon or lecture is to be preached,

before such sermon or lecture be preached, and that the lecturer

then to preach shall be present at the reading thereof.

By sect. 19, " This act shall not extend to either of the

university churches when any sermon or lecture is preached

there, as and for the university sermon or lecture ; but the

same may be preached or read in such sort and manner as the

same hath been heretofore preached or read."

These provisions, however, are now qualified by sect. 6 of

35 & 36 Vict, c. 35 (The Act of Uniformity Amendment Act,

(h) AM.-Gen. v. Parker, 1 Ves.

sen. p. 43 ; 3 Atk. p. 599 ; see also

Att.-Gen. v. Hewer, 2 Vern. p. 386;
Att.-Gen. v. Forster, 10 Ves. p. 342

;

Att.-Gen. v. Newcombe, 14 Ves. p. 7.

(i) 1 Add. p. 97.

(Jc) See also Farnworth v. Bp. of
Chester, 4 B. & C. p. 569.

(I) Serjt. Hill's MSS.
lm) Vide supra, pp. 249, 352.

(n) Vide supra, p. 351.

(o) See 15 Car. 2, c. 6, s. 6.
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1872), which admits of a lecture being preached without the

common prayers being read, so that the lecture be preceded by
any service authorized by that act, or by the bidding, prayer, or

by a collect with or without the Lord's Prayer (p).

In the case oiRex v. The Archbishop of Canterbury and Bishop Bishop's

of London (q), a mandamus was moved for to compel the bishop, power to

or, in the alternative, the archbishop to license and approve

Dr. Povah under the 15th section of 14 Car. 2, c. 4, just set

forth. * The bishpp made affidavit that he conscientiously dis-

approved ; and the court refused the mandamus.
The 7 & 8 Yict. c. 59, entitled "An Act for better regulating 7 & 8 Vict,

the Offices of Lecturers and Parish Clerks," after reciting that "in c
-
59 -

divers districts, parishes, and places there now are or hereafter

may be certain lecturers or preachers in the holy orders of

deacon or priest of the united church of England ....
elected or otherwise appointed to deliver or preach lectures or

sermons only, without the obligation of performing other

clerical or ministerial duties " : and that "it is expedient in

many cases that such lecturers or preachers should be authorized

and required to perform other clerical and ministerial duties,

and to act, if necessary, as assistant curates, in such districts,

parishes, or places," enacts as follows :

—

Sect. 1. "It shall be lawful for the bishop of the diocese Lecturers or

wherein any such lecturers or preachers shall be so elected or ^
e*

e

ch
Y e™ t

7
"

appointed as aforesaid, if he shall think fit, with the assent of perform^her*
the incumbent of every such district, parish, or place, to require, clerical duties

by writing under his hand and seal, any such lecturer or preacher in certain

to undertake and perform such other clerical or ministerial
cases-

duties, as assistant curate or otherwise, within such district,

parish, or place, as the said bishop, with the assent of such

incumbent as aforesaid, shall think proper, and also to vary
from time to time, if necessary, and with the like assent, the

particular duties so required to be performed as aforesaid ; and
in case such lecturer or preacher shall at any time refuse or

neglect duly and faithfully to perform such additional duties,

and to act in the manner required by the said bishop as afore-

said, it shall be lawful for the said bishop to summon the said

lecturer or preacher to appear before him, and thereupon the

said bishop, with the assistance of one at least of the arch-

deacons and also of the chancellor of such diocese, shall proceed
summarily to inquire into the facts of the case, and to adjudicate

thereon, and, if necessary, to suspend or remove the said lecturer

or preacher from his said office, and to declare the same vacant

;

but nevertherless such lecturer or preacher may, within fourteen
days next after the passing or making of any such sentence or

declaration, appeal therefrom to the archbishop of the province,

who shall thereupon forthwith summarily hear and determine

(p) Tide infra, Part III., Cliap. has already been referred to at
XL, sect. 9. p. 322, supra. See also Rtx v. Bjp.

(q) 15 East, p. 117. This case of London, 13 East, p. 419.



448 ORDERS AND OFFICES OF THE CHURCH.

Power to ap-
point persons
in holy orders

to the office of

clerk, and to

require such
persons to act

as assistant

curates, if

necessary.

Such person

to he licensed

hy the hishop,

and when
appointed
otherwise
than by the

the same ; and if no such appeal he made within the time

aforesaid, or if the said sentence or declaration shall upon such

appeal be affirmed by the said archbishop, the said bishop shall

then cause the same to be forthwith duly published in the

church or chapel wherein the said lecturer or preacher hath
been used to deliver or preach his said lectures or sermons by
virtue of his said office, and thereupon the said office shall be

and be deemed to be vacant, and the parties entitled to elect or

appoint a person to the same shall be entitled and required to

elect or appoint a successor thereto, in the same manner as if the

said lecturer or preacher were dead, and the right and interest

of such lecturer or preacher to and in the said office, and to and
in all the emoluments and advantages thereof, shall wholly cease

and determine." The section ends with saving the rights of

the then holders of lectureships.

Sect. 2. " When and so often after the passing of this act as

any vacancy shall occur in the office of church clerk, chapel

clerk, or parish clerk, in any district, parish or place, it shall be

lawful for the rector or other incumbent or other the person

or persons entitled for the time being to appoint or elect such

church clerk, chapel clerk, or parish clerk as aforesaid, if he
shall think fit, to appoint or elect a person in the holy orders of

deacon or priest of the United Church of England and Ireland

to fill the said office of church clerk, chapel clerk, or parish

clerk ; and such person so appointed or elected as aforesaid shall,

when duly licensed as hereinafter provided, be entitled to have
and receive all the profits and emoluments of and belonging to

the said office, and shall also be liable in respect thereof, so long
as he shall hold the same, to perform all such spiritual and
ecclesiastical duties within such district, parish, or place as the

said rector or other incumbent, with the sanction of the bishop

of the diocese, may from time to time require ; but such person

in holy orders so appointed or elected as aforesaid shall not by
reason of such appointment or election have or acquire any free-

hold or absolute right to or interest in the said office of church
clerk, chapel clerk, or parish clerk, or to or in any of the profits

or emoluments thereof, but every such person in holy orders so

appointed or elected as aforesaid shall at all times be liable to

be suspended or removed from the said office, in the same
manner and by the same authority, and for such or the like

causes, as those whereby any stipendiary curate may be lawfully

suspended or removed ; such suspension or removal nevertheless

being subject to the same power of appeal to the archbishop of

the province to which any stipendiary curate is or may be
entitled.

Sect. 3. " Every such appointment or election as last afore-

said, if made by any other person or persons than the rector or

other incumbent of such district, parish, or place, shall be sub-

ject to the consent and approval of such rector or other incum-
bent of such district, parish, or place ; and no person in holy
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es where
are now

orders so appointed or elected as aforesaid shall be competent to incumbent to

perform any of the duties of his said office, or any other spiritual ^approval
or ecclesiastical duties, within such district, parish, or place, or 0f the incum-

to receive or take any of the profits or emoluments of his said tent,

office, unless and until he shall have duly obtained from the

bishop of the diocese within which such district, parish, or place

is situate such licence and authority in that behalf as are

required and usual in respect of stipendiary curates ; but never-

theless such licence and authority, when so obtained as aforesaid,

shall entitle the person so obtaining it to hold the said office,

and to receive and take the profits and emoluments thereof as

aforesaid until he shall have resigned the same, or have been so

suspended or removed as aforesaid, without any annual or other

re-appointment or re-election thereto."

Sect. 4. " No rector or other incumbent of any district, parish, Appointments

or place wherein any such person or persons shall be so employed °,f assistant

as aforesaid, or wherein any lecturer or preacher shall have been this act not

required to undertake and perform other clerical and ministerial to exempt

duties, in the manner hereinbefore provided, or wherein any incumbents

person in holy orders shall have been appointed or elected to fill 0f providing

the office of church clerk, chapel clerk, or parish clerk as afore- curates in

said, shall by reason of any such provisions be exempt from any
£j^

es

duty or obligation of employing within the same district, parish, liable^

or place any curate or other assistant to which by any law,

statute, canon, or usage he is or may be already liable ; but it

shall be lawful for the bishop of the diocese from time to time
to require every such rector or other incumbent to provide, or

for the said bishop to nominate and license, such other curates

and assistants to officiate within every such district, parish, or

place, in addition either to the person or persons so intended to

be employed as aforesaid, or to such lecturer or preacher, or to

such church clerk, chapel clerk, or parish clerk, and to make
regulations for the payment of the stipends of such other curates

and assistants, as fully and in the same manner and subject to

the same restrictions as he might have done by law if this act

had not been passed."

By 23 & 24 Yict. c. 142, s. 26, where churches are united Transfer of

under that act, and there has been an endowed lectureship, or lecture -

lectures have been customarily preached in a church wThich is

taken down, or ceases to be a parish church, the bishop may
prepare a scheme for transferring such lecture to another
church (q) .

By 54 & 55 Yict. c. 24, s. 5, the salary formerly granted to a
preacher at the Bolls is taken away.
By the Stamp Act (54 & 55 Yict. c. 39), schedule, tit Stamp duty.

" Licence," the duty for a " licence under the seal of any arch-

(q) Vide supra, pp. 410, 414; et vide 18 & 19 Yict. c. 127, s. 12, at

p. 403.

P. VOL. I. G G
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bishop, bishop, chancellor, or other ordinary, or by any ecclesi-

astical court in England,
" (1) To hold the office of lecturer, reader, chaplain, church

clerk, parish clerk or sexton,'' is fixed at 10s.

But a " (3) licence for the purpose of authorizing or enabling

any person to preach or exercise any other spiritual function,

not being a licence to hold the office of lecturer, reader, or

chaplain, and there being no salary or emolument for or attached

to the exercise of the function for which such licence is granted,"

is exempt from all duty.

2. Readers.

Office of The office of reader is one of the five inferior orders in the
reader

- Eoman church.

And in this kingdom, in churches or chapels where there is

only a very small endowment, and no clergyman will take upon
him the charge or cure thereof, it has been usual to admit
readers, to the end that divine service in such places might not

altogether be neglected.

It is said, that readers were first appointed in the church

about the third century. In the Greek church they were
said to have been ordained by the imposition of hands : but
whether this was the practice of all the Greek churches has been
much questioned. In the Latin church it was certainly other-

wise. The council of Carthage speaks of no other ceremony,
but the bishop's putting the Bible into his hands in the presence

of the people, with these words, " Take this book, and be thou a

reader of the word of God, which office if thou shalt faithfully

and profitably perform, thou shalt have part with those that

minister in the word of God." And in Cyprian's time they

seem not to have had so much of the ceremony as delivering the

Bible to them, but were made readers by the bishop's commis-
sion and deputation only, to such a station in the church (r).

Injunctions to Upon the reformation here, readers and deacons were required
be subscribed. j.Q SUDSCribe to the following injunctions :

—

" Imprimis, I shall not preach nor interpret, but only read

that which is appointed by public authority

:

6< I shall read divine service plainly, distinctly, and audibly,

that all the people may hear and understand

:

" I shall not minister the sacraments or other public rites of

the church, but bury the dead, and purify women after their

childbirth

:

" I shall keep the register book according to the Injunctions

:

" I shall use sobriety in apparel, and especially in the church

at common prayer

:

" I shall move men to quiet and concord, and not give them
cause of offence

:

" I shall bring in to my ordinary, testimony of my behaviour

from the honest of the parish where I dwell, within one half-

year next following

:

(r) Bingham, Orig. Eccl., vol. i. p. 376.
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" I shall give place upon convenient warning so thought by
the ordinary, if any learned minister shall be placed there at the

suit of the patron of the parish :

" I shall claim no more of the fruits sequestered of such cure

where I shall serve, but as it shall be thought meet to the wisdom
of the ordinary

:

" I shall daily at the least read one chapter of the Old
Testament and one other of the New, with good advisement, to

the increase of my knowledge :

" I shall not appoint in my room, by reason of my absence

or sickness, any other man ; but shall leave it to the suit of the

parish to the ordinary, for assigning some other able man

:

" I shall not read but in poorer parishes destitute of incum-
bents, except in the time of sickness, or for other good con-

siderations to be allowed by the ordinary :

" I shall not openly intermeddle with any artificers' occupa-

tions, as covetously to seek a gain thereby
;
having in ecclesi-

astical living the sum of twenty nobles or above by year."

This was resolved to be put to all readers and deacons by the

respective bishops, and is signed by both the archbishops, to-

gether with the Bishops of London, Winchester, Ely, Sarum,
Carlisle, Chester, Exeter, Bath and Wells and Gloucester (•<?).

By the foundation of divers hospitals, there are to be readers in hospitals,

of prayers there, who are usually licensed by the bishop.

The rector of St. Ann's, by certificate to the bishop, appointed "When an

Martyn curate of his parish, with a salary of fifty guineas, until ecclesiastical

he should be otherwise provided of some ecclesiastical preferment.
pre ermen

*

Martyn was afterwards appointed to the readership of the parish,

for which he had 30/. by order and at the will of the vestry. It

was the opinion of Lord Mansfield and the Court of King's
Bench, that this readership was not an ecclesiastical preferment
within the meaning of the certificate (t).

A readership is not included under the definition of benefice Recent

given by 1 & 2 Yict. c. 106, s. 124, and 2 & 3 Vict, c. 49, s. 21. statutes.

It is however expressly included under 3 & 4 Yict. c. 86.

Eecently lay readers have been appointed by bishops in Lay readers,

several dioceses to officiate with consent of the incumbent.
They will be mentioned later (u).

(s) Strype, Annals, vol. i. p. 514. 4 D. & R. p. 720; 3 B. & C. p. 47.

(t) Martyn v. Hind, Cowp. p. 437. (u) Vide infra, Part VI., Chap.
See also Rex v. Bp. of Peterborough, VII.

G G 2
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CHAPTER XVII.

CHAPLAINS.

Sect. 1.

—

Chaplains of Privileged Persons—of Parliament— of
the Queen.

2.— Chaplains in the Army and Navy.
3.— Chaplains to Gaols, Workhouses, Lunatic Asyla and

Cemeteries.

Kinds of In this division of the subject the law as to the ecclesiastical
chaplains. persons designated as chaplains is treated of. They are, as it

will be seen, of various kinds (a)

.

Sect. 1.

—

Chaplains of Privileged Persons and of the Queen.

Subject of In this section the former law as to chaplains to certain
section. privileged persons is considered, and also the present status and

legal position of her Majesty's chaplains.

Chaplains by By the statute of 21 Hen. 8, c. 13, ss. 13—21, it was provided
21 H. 8, c. 13. u

fa^j. arj spiritual men now being or which hereafter shall be

of the king's council, may purchase licence or dispensation and
take, receive and keep three parsonages or benefices with cure of

souls ; and that all other being the king's chaplains, and not

sworn of his council, the chaplains of the queen, prince or

princess, or any of the king's children, brethren, sisters, uncles

or aunts, may semblably purchase licence or dispensation, and
retain and keep two parsonages and benefices with cure of souls;

every archbishop and duke may have six chaplains; every

marquis and earl, five
;

viscount, and other bishop, four

;

chancellor of England for the time being, baron and knight of

the garter, three
;
every duchess, marchioness, countess and

baroness, being widows, two; treasurer, comptroller of the king's

house, the king's secretary, and dean of his chapel, the king's

amner, and master of the rolls, two ; chief-justice of the King's
Bench, one ; warden of the five ports, one ; whereof every one

may purchase licence or dispensation, and receive, have and
keep two parsonages or benefices with cure of souls."

(a) Chaplains to Consuls are treated of in Part X., Chap. V.
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Every Duke, Marquis, Earl, fyc.~\—And although such duke,

marquis, earl, or the like, be minors, and under age, yet they
might retain chaplains within this act ; as was adjudged in the

case of The Queen v. The Bishop of Salisbury, even though the

lord admiral in whose custody the minor was, might retain

chaplains in his own right (b).

But if the son and heir apparent of a baron, or such like,

retained a chaplain, and his father died, and the chaplain pur-

chased dispensation, such retainer would not avail, because it

was not available at the beginning (c)

.

And if the person who retained died, or was removed, or was
attainted, before any effect of the retainer, it was gone, and
should have no effect afterwards ; but if it had taken effect

before, it continued good, notwithstanding death or attainder, or

removal (d).

Sect. 22. " Provided always, that the said chaplains so pur-
chasing, taking, receiving and keeping benefices with cure of

souls, as is aforesaid, shall be bound to have and exhibit, where
need shall be, letters under the sign and seal (e) of the king or

other their lord and master, testifying whose chaplains they be

;

and else not to enjoy any such plurality of benefices by being

such chaplain, anything in this act notwithstanding."

Letters under the Sign and Seal (<?).]—Which might be in this

form :

—

"Know all men by these presents, that I, the Right Honourable Form of

A. Lord , Baron of , have admitted, constituted and appointment.

appointed the reverend B. C, clerk, my domestic chaplain, to have,

hold and enjoy all and singular the benefits, privileges, liberties, and
advantages, due and of right granted to the chaplains of noblemen

by the laws and statutes of this realm. Given under my hand and
seal, the day of , in the year," fyc.

And the same being under hand and seal, it seems that if

there should have been lawful cause to discharge him, such dis-

charge must have been also under hand and seal : which might
be to this effect :

—

" Whereas L, the Bight Honourable A., Lord , Baron of Form of

, by writing under my hand and seed, bearing date the
discharge.

day of , did admit, constitute and appoint B. C, clerk, my
domestic chaplain ; to hold and enjoy all benefits, privileges and
advantages belonging to the same : Now by these presents, L, the

said A., Lord , do for divers good and lawful causes and con-

siderations, dismiss and discharge the said B. C.from my service as

domestic chaplain, and from all privileges and advantages to him
granted as aforesaid. Given under my hand and seal, the

clay of , in the year" fyc.

(b) Acton's case, 4 Co. p. 119 ; (e) As to these words, see Whet-
Gibs, p. 908. stone v. Hickford, Cro. Eliz. p. 424

;

(c) Drimfs case, 4 Co. p. 90 b. S.C. nomine Whetstani v. Hickford,
(d) Gibs. p. 908. Savile, p. 135 ; The Queen and

Savacre's case, Godb. p. 41,
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Additions to Sect. 24. " Provided also that every archbishop, because he
number^ must occupy eight chaplains at consecration of bishops ; and

aUowed.
7 every bishop, because he must occupy six chaplains at giving of

orders and consecration of churches, may every of them have

two chaplains over and above the number above limited unto
them, whereof every one may purchase licence or dispensation,

and take, receive and keep as many parsonages and benefices

with cure of souls, as is before assigned to such chaplains.'

'

Sect. 25. " Provided also . . . that no person or persons to

whom any number of chaplains or any chaplain, by any of the

provisions aforesaid is limited, shall in anywise, by colour of any
of the same provisions, advance any spiritual person or persons,

above the number to them appointed, to receive or keep any
more benefices with cure of souls than is above limited by this

act, any thing specified in the said provisions notwithstanding

;

and if they do, then every such spiritual person and persons, so

advanced above the said number, to incur the penalty contained

in this act."

Above the Number.']—Although a chaplain retained above the

number be promoted before those who were duly retained

according to the statute, such retainer (above the number)
should neither avail him, nor divest those who were duly re-

tained of the right of purchasing dispensation ; nor should he
ever have benefit by his retainer (even though the rest were
dead) unless it were renewed upon the death of one of those

who made up the statutable number : inasmuch as the retainer

was null ab initio ; and a chaplain once legally qualified cannot

be discharged at pleasure, to make way for others (/).
So if a baron (who could have but three chaplains) did qualify

three accordingly, and they being advanced to pluralities, he
upon displeasure or for other cause did dismiss them from their

attendance, yet they were his chaplains at large, and might hold

their pluralities for their lives ; and though he might entertain

as many others as he will, yet he could not qualify any of them
to hold a plurality, whilst the first three were living. And so

of others. But as any of the first three died, he might qualify

others, if so be he retained them anew after the death of the

first (g).

If a baron, who might retain three chaplains as aforesaid,

were made warden of the cinque ports (who might have a
chaplain in resj^ect of his office), yet should he have but three

;

and if a baron had three, and were made an earl, yet he should
have but five in all ; and so of the rest ; because the statute was
to be taken strictly against pluralities (/>).

Sect. 29. "Provided also, that it shall be lawful to every
spiritual . . . persons being chaplains to the king ... to whom
it shall please his highness to give any benefices or promotions

(/) Gibs. p. 909.

{y) Wats. c. 3, p. 15.

(h) Gibs. p. 909.
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spiritual, to what number soever it be, to accept and take the

same without incurring the danger, penalty and forfeiture in

this statute comprised.

"

Being Chaplains to the King.']—It has been resolved in the

Court of King's Bench, that a chaplain extraordinary was not a

chaplain within this statute, but only the chaplains in ordinary

;

that is, not one who has only an entry of his name made in the

book of chaplains, but one who has also a waiting time (/).

Sect. ti3. " Provided always, that every duchess, marquiss, Peeresses

countess, baroness, widows, which have taken or that hereafter re-marrying-

shall take any husbands under the degree of a baron, may take

such number of chaplains as is above limited to them being

widows, and that every such chaplain may purchase licence to

have and take such number of benefices with cure of souls, in

manner and form as they might have done if their said ladies

and mistresses had kept themselves widows."
Being Widows."]—And though they married, the retainer

before marriage stood good, and should have its effect after

marriage. If they married under the degree of a baron, they
were specially provided for in this clause ; and if they married
a baron, or above that degree, my Lord Coke has laid down the

law in the following words : "If a woman baroness widow
retains two chaplains according to the statute, and afterwards

taketh one of the nobility to husband, and afterwards the

husband dies, the retainer of these two chaplains remains, and
they without new retainer may take two benefices, for their

retainer was not determined by the marriage " (/<).

The act of Henry the Eighth, as well as certain other acts, 5 7 Geo. 3,

was in great measure repealed by 57 Ceo. 3, c. 99 ; but sect. 10 c
*

s
"
10*

of that act enacted, that " No chaplain of the king's or queen's

most excellent majesty or of any of the king's or queen's

children, brethren or sisters, during so long as he shall actually

attend in the discharge of his duty as such chaplain in the

household to which he shall belong ; and no chaplain of any
archbishop or bishop, or of any temporal lord of parliament, or

of any other person or persons authorized by law to appoint any
chaplain or chaplains, during so long as such chaplain or

chaplains shall abide and dwell and daily attend in the actual

performance of his duty as such chaplain in the household to

which he shall so belong ; and no spiritual person actually

serving as a chaplain of the House of Commons or as clerk of

his majesty's closet, or as a deputy clerk thereof, or a clerk of

the closet of the heir apparent, or as a deputy clerk thereof, or

as a chaplain-general of his majesty's forces by sea or land, or
chaplain of his majesty's dockyards, while such spiritual person
shall be actually attending and performing the duties of such

(?*) Gibs. p. 909; Broivn v. Mugg, (k) Acton's case, 4 Co. p. 119;
1 Salk. p. 162 ; S. C, 2 Ld. Eayin. Gibs. p. 909.

p. 791.
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Uncertain
status under
present law.

Royal
chaplains.

Priests in

ordinary.

Privilege of

priest in

ordinary.

office respectively ; or as a chaplain in the household of any
British ambassador residing abroad, during the time of his

performing the duties of such his office .... shall be liable

to any of the pains, penalties or forfeitures in this act contained,

for or on account of any non-residence."

But 1 & 2 Yict. c. 106 repeals both this statute and that of

Henry the Eighth altogether, and the question as to the chap-

lains of privileged persons would now seem to depend upon the

common law alone ; and it is, to say the least, uncertain whether
the peculiar status of such chaplains is in any way recognized

by the existing law.

With respect to the chaplains of her Majesty

—

The royal chaplains used to be forty-eight in number, and
waited in rotation at St. James', four at a time throughout the

months of the year. A table was provided for them in the

palace.

In the year 1805, it was arranged that they should receive

30/. per annum in lieu of their board, and either then or subse-

quently their waits were changed from four to one at a time

;

double waits, i.e., two consecutive Sundays served by the same
chaplains, providing for months with five Sundays.

In 1860, it was ordered that the number should be reduced as

vacancies fell in to thirty-six, a reduction which is now com-
pleted. Three wait in succession each month, the first Sunday
being assigned to the sub-dean.

It was also provided in 1860, that her Majesty should have
the power of nominating honorary chaplains to the number
of twelve. These pass into the full or paid list as vacancies

occur in that. Till then, they have no stated wait, but
are liable to be summoned to St. James' on the fifth Sunday
of any month which has five Sundays, as well as on other

occasions.

The priests in ordinary are a different body from the chaplains.

They are appointed by warrant.

A priest in ordinary to the sovereign is privileged from arrest,

either on mesne or final process ; this has been holden in several

cases (/). It does not matter that he was appointed by one
sovereign, and not on the death of that sovereign re-appointed

by his successor, if he receives his salary as a priest in ordinary

and is borne on the books of the household (m).

A priest in ordinary is further privileged from arrest on
process of the county court, under 8 & 9 Yict. c. 95, s. 99, for

non-attendance on a judgment summons—such process being in

the nature of execution, and not merely process of contempt.

The proper mode of obtaining his discharge in such case, is,

not by writ of privilege, but by habeas corpus from one of the

(I) Byrn v. Dihdin, 1 C. M. & R. (m) Harvey v. Dakins, 3 Ex. p.

p. 821 ; Winter v. Dihdin, 13 M. & 266.

W. p. 25.
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superior courts (upon affidavits showing his privilege), or by
application to the judge of the couuty court (n).

As to chaplains to the House of Commons (0)

—

Before the Long Parliament, prayers were read by the clerk Chaplains to

and sometimes by the Speaker. In the Long Parliament,
^J|^°™

e of

ministers were first appointed " to pray with the House, daily."

After the Eestoration, the Speaker appointed a chaplain, who
read prayers daily at the meeting of the House. He was
appointed for the Parliament only ; and was usually rewarded

by an address to the crown praying for some church preferment,

generally a prebendal stall.

Immediately after the Eeform Act (in 1833), this latter

custom was departed from, and the chaplain was paid by an
annual salary of 400/. a-year.

Sometimes the chaplain is desired to preach before the House

;

and on other occasions different clergymen are appointed. It

was formerly the rule that no clergyman under the degree of a

doctor of divinity should be desired to preach, but in the time

of the Speaker Shaw Lefevre it was departed from in favour of

a bachelor of divinity.

Whenever the chaplain is accidentally absent, and his place is

not supplied by another clergyman, the speaker reads prayers.

In the House of Lords it is the duty of one of the junior Prayers in

bishops to read prayers
;

or, in their absence, some other bishop,
L0

e

rds°
USe °f

or a peer in holy orders performs this office.
or s '

Prayers are read in the House of Lords before the House sits

in the morning for the purpose of hearing appeals.

Sect. 2.

—

Chaplains in the Army and Navy.

In this section the status of military and naval chaplains is Subject of

discussed—and, first, as to chaplains in the army. section.

Our Prayer Book (p) contains no special service or prayers Army,
for the use of the army, as it does for the navy.

This distinction is due to the constitutional jealousy of a No special

standing army, which has been so marked a feature of our free serdce for the

country, and to the period (1662) when the special prayers for
army *

the navy were first introduced into our Prayer Book. The

(n) Ex parte Dafa'ns, In re Swan
v. Dakins, 16 C. B. p. 77.

(0) Sir T. Erskine May, Parlia-

mentary Practice, 6th ed. p. 187,

note 1 ; General Index to the Jour-
nals of the House of Commons,
1547—1714, p. 550, xiii. ; House
appoints preachers—goes to church,
prayers, &c, p. 1019; Orders and

resolutions relative to the Speaker—
" Chaplain," p. 70. See also Com-
mons Journals, vol. vii. p. 424.

(p) Military Forces of the Crown,
C. M. Clode, vol. ii. p. 366, c. 28,
The Chaplain- General's Depart-
ment. This chapter contains a full

and elaborate dissertation on mili-
tary chaplains.
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Chaplains
to forts and
garrisons.

Principal

chaplain.

Duties as de-

fined by letter

of service.

First appoint-
ments and
promotions of

chaplains.

General su-

perintendence
of religious

worship.

Select clergy-

men for duty.

Visitation of

the sick in

hospital.

Articles of "War, however, of this date ordered the chaplain of

the army, as the rubric ordered the chaplain of the navy, to read

the morning and evening service daily to the soldiers.

This order was afterwards confined to Sundays and public

festivals and fasts.

In former times chaplains were appointed to various forts and
garrisons, and at this day the chaplain of the Tower of London
discharges the duties of a parochial minister to the garrison.

Garrison chaplains generally have been abolished, and staff

chaplains are now appointed by the archbishops of the provinces

and the Bishop of London.
In 1844 a principal chaplain was appointed, and his duties

were thus indicated by his letter of service :
—

" In the first place, he was to procure for the Archbishops of

Canterbury and York and the Bishop of London such testimo-

nials as they might require, with a view to the nomination of

persons ajDpointed for the first time to be Chaplains to the Forces,

and to take their directions upon all points which they might
deem necessary to be attended to in the consideration of the

several cases brought under their notice. Then he was to com-
municate with the Secretary at War on all points relating to the

promotion, exchange, increase of salary, or any fresh disposal of

the services of a clergyman whose first nomination had pre-

viously been sanctioned, before any such fresh nomination or

succession be made, in order that the necessity for continuing

the appointments or increasing the salary might first of all be
decided upon by the Secretary at War."

" He was to adopt measures for becoming acquainted with

the mode in which divine service was performed to the troops at

home and in the colonies, and to suggest from time to time such

arrangements as might appear to him to be desirable, with a

view to the Spiritual Welfare of the Forces at all Stations ; exer-

cising a general superintendence in all matters having reference

to the spiritual instruction of the troops, and the provision of

religious books for their use."
" Whenever the churches at any place in Great Britain and

Ireland, in which troops were stationed for any length of time,

did not afford sufficient accommodation for them, and it became
necessary for the first time to provide for the performance of

divine service or for attendance on the sick in hospital, the Prin-

cipal Chaplain was required to ascertain, for the Secretary at

War's information, that the officiating clergyman proposed was
properly qualified, and if approved, he was to explain the duties

to be performed before authorizing him to commence his func-

tions. He was warned to exercise great caution and discretion

in his recommendation of candidates, because of the different

sects of which a regiment in her Majesty's service is generally

composed."
" The concluding paragraph of his instructions was expressed

in these words :
—'As I attach great importance to the duties of
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visiting' the sick in hospital, and the supervision of the schools

which have been established for the education of the children of

the Soldiers, I shall be prepared to receive and consider any
suggestion which you may be enabled to submit in respect to

these points : and it being essential that these duties should be

performed with a due regard to regularity as well as discipline,

it might be expedient that the periodical visits should be recorded

in a register to be established for that specific purpose.'"
" In July, 1846, the title of Chaplain-General was revived, and Office of chap-

the appointment conferred upon the Rev. Greorge Eobert Grleig,
ievivfd^

1^1

M.A., under commission, and a letter of service directing him to

follow the instructions of April, 1844. The emolument of the

office was also increased, for reasons thus forcibly set forth by
Lord Herbert :

—
' The chaplain-general is at the head of a vast

number of clergy ministering both at home and abroad to the

spiritual wants of the troops, and the office is in the nature of

an archdeaconry, with a jurisdiction far more extensive than

any that attaches to that office in Eugland' "
(q).

It is well worthy of consideration whether the office of chap- Might be a

lain-general should not be holden by a suffragan bishop. suffragan

The pay, retirement, and promotion of chaplains, and the pay
Warrant of

of the chaplain-general, are now regulated by the provisions of ig84.

a royal warrant dated 10th June, 1884.

The relations of the chaplains to the bishop of the diocese and The Army

the incumbent of the parish were uncertain and anomalous till ^J^is^s
the passing, in 1868 (r), of 31 & 32 Yict. c. 83. The preamble
recites, " Whereas it would conduce to the well-being of her

Majesty's army if greater facilities were afforded for the

ministrations of army chaplains within the stations to which
such chaplains are appointed, and if more particular provision

were made for the superintendence of army chaplains officiat-

ing in chapels or places set apart or used for divine wor-
ship according to the rites and ceremonies of the united church
of England and Ireland." Then come the following enact-

ments :

—

Sect. 2. " For the purposes of this act the term ' army Interpretation

chaplain ' shall mean a commissioned chaplain to her Majesty's of terms -

military forces in holy orders of the said church ; and the term
* station ' shall mean and include any camp, barrack, hospital or

arsenal, and property adjacent thereto, the site whereof is held
by or in trust for her Majesty."

Sect. 4. "It shall be lawful for the Queen's most excellent Power to her

Majesty in Council, upon the recommendation of one of her
JJnJJjJ^'jJ^

1

Majesty's Principal Secretaries of State, at any time after the toTeTout
°

'

(q) Military Forces of the Crown, service or administering the sacra-
C. M. Clode, vol. h. pp. 383—4, ment in Richmond barracks. Mili-
c. 28. tary Forces of the Crown, C. M.

(r) The ecclesiastical conrt in Clode, vol. ii. p. 386, c. 28
; ibid.,

Dublin, in 1867, prohibited the vol. i., Appendix, p. 751, cxlvi.

chaplain from performing divine
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precinct, and
declare the

same to be an
extra-paro-

chial district.

Map describ-

ing metes and
bounds shall

be annexed to

scheme and
registered.

Power to

secretary of

state to ap-
point any
army chaplain

to perform
functions in

extra-paro-
chial district.

Chapel
erected and
consecrated in

extra-paro-
chial district

to be the
chapel
thereof.

Where build-

ing certified

to bishop,

secretary of

state may

passing of this act, with the consent under the hand and seal of

the bishop of the diocese within which such station shall be
locally situate, to set out by metes and bounds, the precinct

thereof, and to declare the same for the purposes of this act to

be an extra-parochial district : Provided always, that a copy of

the draft of any scheme for constituting any such precinct or

district proposed to be laid before her Majesty in Council shall

be delivered or transmitted to the incumbent and to the patron

or patrons of the church or chapel of any parish, chapelry or

district out of which it is recommended that any such precinct

or district, or any part thereof, should be taken, in order that

such incumbent, patron or patrons, may have an opportunity of

offering or making to one of her Majesty's Principal Secretaries

of State or to the said bishop any observations or objections upon
or to the constitution of such precinct or district ; and such

scheme shall not be laid before her Majesty in Council until

after the expiration of one month next after such copy shall

have been so delivered or transmitted, unless such incumbent
and patron or patrons shall in the meantime consent to the

same; and upon such scheme having been ratified by her Majesty
in Council, such precinct or district shall thereafter for all eccle-

siastical purposes be and be adjudged and taken to be an extra-

parochial place."

Sect. 5. " A map or plan, setting forth and describing such

metes and bounds, shall be annexed to the scheme for consti-

tuting any such precinct or district, and shall be transmitted

therewith to her Majesty in Council, and a copy thereof shall be
registered by the registrar of the diocese, together with any
order issued by her Majesty in Council for ratifying such scheme

:

provided always, that it shall not be necessary to publish any
such map or plan in the ' London Gazette.'

"

Sect. 6. " It shall be lawful for one of her Majesty's Principal

Secretaries of State to appoint from time to time any army
chaplain to perform the functions of an army chaplain in any
such extra-parochial district, and thereupon it shall be lawful

for any such chaplain to officiate therein ; and such chajxlain

during the continuance of his appointment shall for all ecclesi-

astical purposes be and be adjudged and taken to be, the chaplain

of an extra-parochial place within the provisions of this act."

Sect. 7. "Where a chapel has been or shall be hereafter erected

within the said extra-parochial district, and consecrated for the

performance therein of divine service according to the rites and
ceremonies of the said United Church, such chapel shall be for

the purposes of this act the chapel of the said extra-parochial

district, and shall for all ecclesiastical purposes be, and be
adjudged and taken to be, an extra-parochial chapel."

Sect. 8. " Where a building shall have been certified under
the hand of one of her Majesty's Principal Secretaries of State,

to the bishop of the diocese within which such building is locally

situate, as used or intended to be used by her Majesty's military
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forces as an unconsecrated chapel for the purpose of divine appoint a

worship according to the rites and ceremonies of the said United ^^J1 to

Church, it shall be lawful for one of her Majesty's Principal therein.

Secretaries of State from time to time to appoint any army
chaplain to perform all the functions of an army chaplain

therein; and if at any time such building shall cease to be

used for the purpose aforesaid, it shall be lawful for one of her

Majesty's Principal Secretaries of State to certify such fact to the

said bishop, and thereupon the provisions of this act shall no

longer apply to such building."

Sect. 9. "It shall be lawful for the Queen's most excellent Power to

Majesty in Council, upon the recommendation of one of her declare extra-

Majesty's Principal Secretaries of State, at any time after the
§£tiicts'to be

passing of this act to declare all or any of the extra-parochial under juris -

districts set out under the provisions of this act to be under the dic*i°!1 °f

exclusive jurisdiction of such archbishop or bishop of the said bishop^named
United Church as may be named in such Order during such time in order,

as her Majesty shall see fit, and thereupon it shall be lawful for

such archbishop or bishop to exercise over any army chaplain

appointed to officiate within any such extra-parochial district all

the powers and authority which he is by law authorized to

exercise over any clerk in holy orders of the said United Church
holding any preferment within his diocese : Provided always,

that the previous consent in writing of the said archbishop or

bishop named therein shall be obtained before the making of

such Order, and further that after the making of such Order, and
until the revocation thereof, all other ecclesiastical jurisdiction

in respect of the extra-parochial districts named in such order

shall wholly cease."

The Eoman and Presbyterian chaplains are placed on an Roman and
equality with those of the Church of England by various recent Presbyterian

regulations (s).
chaplains.

The present Articles of "War contain the following provisions

on the subject of chaplains :

—

31. " Any officer or soldier who, not having just impediment, Articles of

shall not attend divine service in the place appointed for the War
>
1871 •

assembling of the corps to which he belongs ; or who being
present, shall behave indecently or irreverently ; or who shall

offer violence to a chaplain of the army, or to any other minister

of (rod's word, shall be liable, if an officer, to such punishment
as by a general court-martial shall be awarded ; and if a soldier,

to such punishment as by a general, district or garrison court-

martial shall be awarded."
33. " Any commissioned chaplain who shall absent himself

from his duty (excepting in case of sickness or leave of absence)
shall be brought before a general court-martial and punished as

the circumstances of his offence may require."

34. "Any commissioned chaplain who shall be guilty of

(s) Military Forces of the Crown, C. M. Clode, vol. ii. p. 385.
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Naval
chaplains.

Form of

prayer to be
used at sea.

Government
of chaplains
in the navy.

misconduct, or vicious behaviour derogating from the sacred

character with which he is invested, shall, on conviction before

a general court-martial, be discharged from his office.

"

Secondly, as to chaplains in the navy :

—

In 1662 "Forms of Prayer to be used at Sea" were in-

corporated into our Prayer Book. The rubrics to this service

prescribe that "the morning and evening service to be used
daily at sea shall be the same which is appointed in the Book of

Common Prayer." To this service certain prayers are added,

which " are to be also used in her Majesty's navy every day ;"

also, " Prayers to be used in Storms at Sea ;" also, " The Prayer
to be said before a Fight at Sea against any Enemy;" also, other
" special " and " short prayers ;" also, " "When there shall be
imminent danger as many as can be spared from necessary ser-

vice in the ship shall be called together and make an humble
confession of their sin to Cod; in which every one ought
seriously to reflect upon those particular sins of which his con-

science shall accuse him, saying as followeth" (The Confession)

;

and when that has been said, " then shall the priest, if there be
any in the ship, pronounce this absolution." There is also pro-

vided " A Thanksgiving after a Storm," and " An Hymn of

Praise and Thanksgiving after a dangerous Tempest ;" also,

"After Victory or Deliverance from an Enemy—A Psalm or

Hymn of Praise and Thanksgiving after Victory." For the

burial of the dead at sea the office of the Common Prayer Book
may be used

;
only instead of these words—" we therefore

commit his body to the ground, earth to earth," &c, a particular

form beginning, " we therefore commit his body to the deep," is

substituted (t).

Chaplains of the navy are governed by " The Queen's regula-

tions and the Admiralty instructions for the government of her

Majesty's naval service."

According to these regulations and instructions as revised in

1879, chaplains and naval instructors shall be admitted into her

Majesty's naval service by the lords commissioners of the

admiralty under such regulations as may from time to time be
established ; and shall be nominated by commission (Chap. IV.,

sect, i., arts. 193, 198).

The qualifications for the office of chaplain are that the candi-

date shall have been ordained deacon and priest of the Church
of England, or have been admitted to the same holy orders by
the lawful authority of one of the churches within the realm of

(t) " Forms of Prayer to be used
at Sea, which were first added at the

last review, but not designed for a

complete office, nor comprised in any
regular method ; but are all of them,

except the two first, which are daily
' to be used in his Majesty's navy,'

occasional forms, to be used as

the circumstances of their affairs

require ; and are so very well
adapted to their several occasions,

that any one who observes them
will see their suitableness without
any illustration." Wheatly on the
Book of Common Prayer, p. 436.
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Great Britain and Ireland which, are in communion with the

Church of England; that his age does not exceed thirty-five

years ; that he holds no benefice with a cure of souls. He must
produce testimonials from the bishop of the diocese in which he
was last licensed; addressed to the admiralty, and must have
been examined by some competent person appointed for that

purpose by the admiralty, who shall have reported him to be in

every respect a fit and proper person to fill the office of chaplain

with respectability and advantage to her Majesty's service.

Clergymen in priest's orders will be allowed to take temporary
service in the navy without any restriction as to age, and will be

appointed acting chaplains for temporary service. Whilst so

employed they will occupy the same position, enjoy the same
privileges as ordinary chaplains ; but they will not be entitled

to half pay or any other advantages at the termination of their

temporary service (u).

Chaplains shall not hold any naval rank, but shall retain

when afloat the position to which their office would entitle them
on shore ; and the Chaplain of Greenwich Hospital shall be
considered the head of the chaplains with the title of Chaplain
of the Fleet.

Chaplains are often appointed naval instructors (see Chap. IV.,
sect, i., art. 198).

When borne on the books of a ship in commission they are

subject to the Naval Discipline Act (29 & 30 Yict. c. 109, s. 87).

In every ship in which there is a chaplain the captain is to be
careful that the respect due to his sacred office be shown him by
all the officers and men, and that divine service, according to the
Liturgy of the Church of England, be performed, and a sermon
preached, every Sunday subject to the directions of the senior

officer present, and if the duties of the ship or the state of the
weather do not absolutely prevent it, at which he, and such of

the officers and ship's company, as are not required to be absent
on ship's duty, are to be permitted to attend ; and he is not to

employ the ship's company on Sunday in any other works than
those which the public service shall absolutely require. Every
week-day, after morning quarters or divisions, short prayers,
from the Liturgy of the Church of England, are to be read
(Chap. XXII., sect, i., arts. 622, 623).

It being a matter of great importance that nothing should be
required of a chaplain which would interfere with his being
looked upon as the friend and adviser of every one in the ship,
he is not to be required to perform any executive duties in
connection with his duty as chaplain.

The Instructions for Chaplains are contained in Chap. XVIII.

,

arts. 568—579. They contain provisions for his giving religious
instruction, procuring religious and school books, having the
personal custody of the holy communion vessels, celebrating the
holy communion, and visiting the sick.

(u) Art. 240.
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Orders in

council.

Form of

appointment.

Orders in council for regulating the pay, half-pay, and pensions

of chaplains were made on March 4, 1812; March 4, 1813;
Sept. 24, 1814; Nov. 23, 1815; April 6, 1820; May 13, 1859;
Feb. 22, 1860 ; and Aug. 3, 1867. The qualifications requisite

for the appointment of a chaplain are set forth in an order in

council of July 31, 1835 (#). Further provisions for the retire-

ment of chaplains have been made by orders in council of

Feb. 22, 1870, and Feb. 5, 1872. By the order in council of

Feb. 22, 1870, the active list of chaplains is to be reduced to 100.

There is an order in council of Oct. 23, 1876, as to the Chaplain

of the Fleet.

The form of appointment of a naval chaplain is as follows :
—

"By the Commissioners for executing the

office of Lord High Admiral of the

United Kingdom of Great Britain and
Ireland, &c.

" To Eev. A. B., hereby appointed Chaplain

in her Majesty's fleet.

" We do, by virtue of the power and authority to us given,

hereby constitute and appoint you chaplain in her Majesty's

fleet, authorizing and requiring you from time to time to repair

on board and to take charge as chaplain in any ship or vessel to

which you may hereafter at any time be duly appointed, and
you are properly to officiate in all things relative to the duty
of your station, strictly observing and executing the printed

regulations and instructions relative to your department, and
being obedient to such commands as you shall from time to time
receive from your captain or other your superior officers. And
for so doing this shall be your commission.

" Given under our hands and the seal of the office of Admiralty
this day of 18

of her Majesty's reign.
" By command of their Lordships.

" Seniority ."

m the year

"S. C. Dacres,
" Camperdown.

Gaol
chaplains.

Appointment
of chaplain.

Sect. 3.

—

Chaplains to Gaols, Workhouse, Lunatic Asyla and
Cemeteries,

First, as to chaplains to gaols. These are governed by the

Prison Acts, 1865 and 1877. By the Prison Act, 1865 (28 &
29 Vict. c. 126), the following provisions are made :

—

Sect. 10. " There shall be appointed to every prison .... a
chaplain, being a clergyman of the established church."

(x) Query, whether this is still in force.



CHAPLAINS. 465

Sect. 11. "The same person may officiate as chaplain of any Appointment

two prisons situate within a convenient distance from each other,
^o^^sons

t0

if such prisons together are calculated to receive not more than
wo prisons-

one hundred prisoners ; but the chaplain of more than one
prison, and the chaplain of any prison in which the average

number of prisoners confined at any one time during the three

years next before his appointment has not been less than one
hundred, shall not, whilst holding his chaplaincy, hold any
benefice with cure of souls or any curacy."

By sect. 12, "An assistant chaplain, being a clergyman of Assistant

the established church, may be appointed to any prison which is
chaplains,

deemed sufficiently large to require the appointment.

Sect. 13. " Notice of the nomination of a chaplain or assistant Notice to be

chaplain to a prison shall, within one month after it has taken place, sent to bishop

be transmitted to the bishop of the diocese in which the prison is f^ins and
P "

situate, and no chaplain or assistant chaplain shall officiate in assistant

any prison until he has obtained a licence for that purpose from chaplains,

the bishop of the diocese wherein the prison is situate, nor for

any longer time than wrhile such licence continues in force."

By sect. 5 of the Prisons Act, 1877 (40 & 41 Vict. c. 21), the 40 & 41 Vict,

appointment of chaplains and assistant chaplains is now vested c
-
21 -

in the Home Secretary.

By sect. 35 of this last act, the officers attached to prisons Tenure of

within the act at the time of the commencement of the act are g^^
1

^
to hold their offices by the same tenure, and upon like terms and prison officers,

conditions as, and receive no smaller salaries than if the act had
not passed, but they may be distributed among the several

prisons within the act as the Secretary of State may direct.

By sect. 15 of the Prisons Act, 1865, and sect. 36 of the Superan-

Prisons Act, 1877, a superannuation allowance or gratuity may q^^
11 of

be granted to any officer of a prison. The chaplain is a prison

officer.

By sect. 20 of the Prisons Act, 1877, " The regulations con- Regulations

tained in the first schedule hereto with respect to the government ^e
^° g°;vern-

of prisons shall be binding on all persons in the same manner as prisons,

if they were enacted in the body of this act."

" Schedule I.

REGULATIONS FOR GOVERNMENT OF PRISONS.

Religious Instruction.

44. In every prison where there is no chapel a suitable room Room for use

shall be set apart for the purposes of the chapel. as chapel.

45. Prayers to be selected by the chaplain from the liturgy Prayers,

of the Established Church shall be read daily by the chaplain,

gaoler, or such other person as may be appointed by the visiting

justices, and at such time or times as may be fixed by them, and

P. VOL. I. H H
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portions of the Scriptures shall he read to the prisoners, when
assembled for religious instruction, by the chaplain, or by such

person with the consent of the visiting justices, as he may
appoint.

Performance 46. The Chaplain shall on every Sunday, and on Christmas

service

116
an(^ &00& Friday, perform the appointed morning and

evening services of the Established Church, and preach at such

time or times as shall be fixed by him with the approval of the

visiting justices. He shall give religious and moral instruction

to the prisoners who are willing to receive it. He shall ad-

minister the Holy Sacrament of the Lord's Supper on suitable

occasions to such prisoners as shall be desirous, and as he may
deem to be in a proper frame of mind to receive the same. He
shall frequently visit every room and cell of the prison occupied

by prisoners, and shall direct such books to be distributed and
read and such lessons to be taught in the prisons as he may
deem proper for the religious instruction of the prisoners.

Criminal prisoners shall attend divine service on Sundays, and
on other days when such service is performed, unless prevented

by illness or other reasonable cause, to be allowed by the gaoler,

or unless their attendance is dispensed with by the visiting

justices : This regulation shall not apply to any prisoner who is

attended or visited by a minister of a church or persuasion

differing from the Established Church : And no prisoner shall be

compelled to attend any religious service held or performed, or

any religious instruction given, by the chaplain, minister, or

religious instructor of a church or persuasion to which the

prisoner does not belong.
Ministers to 47. If any prisoner is of a religious persuasion differing from

unler
P
cei°tain

8 that of the Established Church, and no minister has been

restrictions, appointed to attend at the prison on the prisoners of that per-

suasion, the visiting justices shall permit a minister of such

persuasion, to be approved by them to visit such prisoner at

proper and reasonable times, under such restrictions as may be
imposed by the visiting justices to guard against the introduc-

tion of improper persons and prevent improper communications,
unless such prisoner expressly objects to see such minister.

Books and 48. No books or printed papers shall be admitted into any
printed prison for the use of the prisoners, except by permission of the
papers.

visiting justices : and no books or printed papers intended for

the religious instruction of prisoners belonging to the Established

Church shall be admitted but those chosen by the chaplain

;

Provided that in case there may be a difference of opinion

between the chaplain and visiting justices with respect to books
or papers proposed to be admitted for the religious instruction

of a prisoner belonging to the Established Church, reference shall

be had to the bishop of the diocese, whose decision shall be final

;

and, subject to such permission of the visiting justices as afore-

said, all books or printed papers admitted into any prison for
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the religious instruction of prisoners belonging to any other

persuasion, and who are visited by a minister of such persuasion,

shall be approved by such minister ; and the gaoler shall keep a

catalogue of all books and printed papers admitted into the

prison.

49. The chaplain shall communicate to the gaoler any abuse Chaplain to

or impropriety in the prison which may come to his knowledge, ^u^s^to^
and shall enter the same in his journal. sraoler.

50. Where an assistant chaplain is appointed to a prison, he Assistant

shall be competent to perform any duty required by law to be chaplain and

performed by the chaplain ; and when either of them, the
g^g^itute

chaplain or assistant chaplain, is absent from the prison, the

other shall take his duties. Where there is no assistant chaplain,

or in case of the services of the assistant chaplain not being

available by reason of sickness or other unavoidable cause, the

chaplain shall, when absent from the prison on leave or from
any unavoidable cause, appoint, with the consent of the visiting

justices, a substitute, and insert his name and residence in his

journal. In the event of any sudden cause preventing the

chaplain, or, in the absence of the chaplain, the assistant

chaplain, from performing his duties, he may accept the assist-

ance of a clergyman of the Established Church in the perform-

ance of divine service in the chapel, inserting the fact, and the

name of such clergyman, in his journal.

52. In the event of the death of any chaplain or assistant Substitute

chaplain of a prison, .... the visiting justices shall provide a °? d
^
a*n of

. . • . i chaplain or
substitute until the next meeting of the justices in sessions. minister.

Prisoners under Sentence of Death.—61. The chaplain shall Prisoners

have free access to every such prisoner, unless the prisoner be under sen-

of a religious persuasion differing from that of the Established ^eath
Church, and be visited by a minister of such persuasion, in

which case the minister of such persuasion shall have free access

to him "(//).

26 & 27 Yict. c. 79, "The Prison Ministers' Act, 1863," 26 & 27 Vict,

makes provision for the attendance of ministers belonging to c
-
79,

dissenting bodies on persons professing their creed.

Under the powers given by the Prisons Act, 1877 (s. 57), Eules.

rules were made for the government of prisons by the Home
Secretary on Feb. 19, 1878. Of these rules, those numbered 27
to 42 both inclusive, refer to the duties of chaplains and prison

ministers (s)

.

Secondly, as to chaplains to union workhouses.

By the joint effect of 6 & 7 Will. c. 76, s. 15, and 10 & 11 Workhouses.

(y) Prayers for visitation of lin, 1723.

prisoners, and for prisoners under (2) See House of Commons Par-
sentence of death, were compiled liamentary Papers, session 1878,

by the Irish Synod of 1711, and vol. briii.
;

(Accounts and Papers,
are to be found in the Irish Prayer vol. xviii.) p. 717.

Book published by Grierson, Dub-

H H 2
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Commission-
ers may direct

overseers and
guardians to

appoint paid
officers for

parishes or
unions

:

and fix their

duties, and
the mode of

appointment
and dismissal,

and the
security

;

and regulate
their salaries.

Construction
of term
"officer."

No inmate of

a workhouse
obliged to

attend any
religious ser-

vice contrary
to his reli-

gious princi-

ples, &c.

Vict, c. 109, s. 14, the administration of relief to the poor is to

be subject to the direction and control of the poor law commis-

sioners. And by 34 & 35 Yict. c. 70, the powers and duties

of the now abolished poor law commissioners are transferred to

the local government board.

By sect. 46, " It shall be lawful for the said commissioners («),

as and when they shall see fit, by order under their hands and
seal, to direct the overseers or guardians of any parish or union,

or of so many parishes or unions as the said commissioners may
in such order specify and declare to be united for the purpose

only of appointing and paying officers, to appoint such paid

officers with such qualifications as the said commissioners shall

think necessary for superintending or assisting in the adminis-

tration of the relief and employment of the poor, and for the

examining and auditing, allowing or disallowing of accounts in

such parish or union, or united parishes, and otherwise carrying

the provisions of this act into execution ; and the said commis-

sioners may and they are hereby empowered to define and
specify and direct the execution of the respective duties of such

officers, and the places or limits within which the same shall be

performed, and direct the mode of the appointment and deter-

mine the continuance in office or dismissal of such officers, and
the amount and nature of the security to be given by such of

the said officers as the said commissioners shall think ought to

give security, and, when the said commissioners may see occasion,

to regulate the amount of salaries payable to such officers re-

spectively, and the time and mode of payment thereof, and the

proportions in which such respective parishes or unions shall

contribute to such payment ; and such salaries shall be charge-

able upon and payable out of the poor rates of such parish or

union, or respective parishes, in the manner and proportions fixed

by the said commissioners, and shall be recoverable against the

overseers or guardians of such parish or union, or parishes, by
all such ways and means as the salaries of assistant overseers or

other paid officers of any parish or union are recoverable by law

;

and all such payments shall be valid, and shall be allowed in the

accounts of the overseers or guardians paying the same."
And by sect. 109 (the interpretation clause) the word " officer

shall be construed to extend to any clergyman "

By sect. 19, " No rules, orders, or regulations of the said com-
missioners, nor any bye-laws at present in force or to be here-

after made, shall oblige any inmate of any workhouse to attend

any religious service which may be celebrated in a mode
contrary to the religious principles of such inmate, nor shall

authorize the education of any child in such workhouse in any
religious creed other than that professed by the parents or

surviving parent of such child, and to which such parents or

(a) Now, by 34 & 35 Vict. c. 70, the local government board.



CHAPLAINS. 469

parent shall object, or, in the case of an orphan, to which the

godfather or godmother of such orphan shall so object : Pro-

vided also, that it shall and may be lawful for any licensed

minister of the religious persuasion of any inmate of such work-
house, at all times in the day, on the request of such inmate, to

visit such workhouse for the purpose of affording religious

assistance to such inmate, and also for the purpose of instructing

his child or children in the principles of their religion."

In the case of Rccjina v. The Guardians of the Braintree Regina v.

Union (b), it was holden that the 46th section given above ^Znl7ee°
f

empowered the poor law commissioners to require the guardians union.

to appoint a clergyman to be chaplain of the workhouse, and
the Court of Queen's Bench refused to inquire into the expedi-

ency of making such an order.

The chaplain of a poor-law union is a " paid officer " within Removal of

the 46th and 48th sections, and so was removable by the Poor cnaPlam -

Law Commissioners as " unfit " for his office, at their discretion,

without assigning any special grounds for such removal, and
the court would not grant a certiorari to bring up and review

such an order of removal (c) .

A chaplain of a poor law union, whose appointment has been May officiate

duly confirmed by the bishop, may read prayers in the work- ^f^^^
6

house, notwithstanding a prohibition from the incumbent of the incumbent,

parish, without committing any ecclesiastical offence (d).

Cave, J., appears to have recently held that the chaplain May charge

of a workhouse could effectually charge or mortgage his hls salaiT-

salary (e).

By 31 & 32 Yict. c. 122, the Poor Law Amendment Act,

1868, ss. 16, 17, 20, and 22, a separate register of the religious Creed

creed of the inmates of the workhouse and every pauper school
reSlster -

shall be kept. This register is to be open to the inspection of

every neighbouring minister of every religious denomination.

And the minister may, subject to proper regulations, visit and
instruct all the inmates registered as of his religious creed. No
child in the workhouse or school visited by a minister of its own
religious creed shall be required to attend any other religious

service, if the parents or surviving parent, or in the case of

orphan or deserted children, the minister, object. This provision

does not apply to children above twelve if they are considered

competent to exercise a judgment on the subject.

Thirdly, as to chaplains to lunatic asyla.

By 16 & 17 Yict, c. 97 (The Lunatic Asylums Act, 1853), Lunatic

sects. 55 and 57, and by 25 & 26 Yict. c. Ill (The Lunacy asyla -

Acts Amendment Act, 1862), sect. 3, provisions were made for

the appointment and pay of chaplains to lunatic asyla, and to

(fc) 5 Jur. p. 265. now 34 & 35 Yict. c. 66 (The Private
(c) Ex parte Molyneux, 11 W. E. Chapels Act, 1871), infra, Part VI.,

p. 233 (a.d. 1863). Chap. III., sect. 5.

(d) Molyneux y. Bagshaw, 9 Jur., (e) Be Mirams, L. E., 1 Q. B.
N. S. p. 553 (A.D. 1863); and see 1891, p. 594.
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53 & 54 Vict,

c. 5.

Appointment,
licence, and
salary of

chaplain.

Duties of.

Superannua-
tion allow

-

Transfer to

another
asylum.

burial grounds attached to such asyla. These provisions have

now been superseded by the enactments following :

—

By sect. 276 of the Lunacy Act, 1890 (53 & 54 Yict.

c. 5), " (1.) The visiting committee of every asylum shall

appoint

—

" (a) A chaplain who shall be in priest's orders and shall be
licensed by the bishop of the diocese ; . . . .

" (2.) The visiting committee may appoint a minister of any
religious persuasion to attend patients of the religious persuasion

to which the minister belongs.
" (3.) The committee may remove any person appointed under

this section, and if the office of chaplain, medical officer, superin-

tendent, clerk, or treasurer becomes vacant, the committee shall

appoint a person to fill the vacancy, subject to the restrictions

affecting the original appointment, and they may in their

discretion fill any vacancies among other officers and servants of

the asylum
" (5.) The salaries, wages, and remuneration of every person

appointed under this section shall be fixed by the committee."

By sect. 277, " (1.) The licence of a chaplain of an asylum
shall be revocable by the bishop.

" (2.) The chaplain or his substitute approved by the com-
mittee shall perform in the chapel of the asylum or in some
other convenient place belonging to the asylum divine service

according to the rites of the Church of England on every

Sunday, Christmas Day, and Grood Friday. He shall also

perform divine service and such other services according to the

rites of the Church of England as the committee direct at such

times as they appoint.
" (3.) If a patient is of a religious persuasion differing from

that of the Established Church, a minister of his persuasion at

the request of the patient or his friends, may, with the consent of

the medical officer and under such regulations as he approves,

visit the patient."

By sect. 280, " (1.) The visiting committee may grant to any
superintendent, chaplain, matron, or other officer or servant of

the asylum who is incapacitated by confirmed illness, age or

infirmity, or who has been an officer or servant in the asylum
for not less than fifteen years and is not less than fifty years old,

such superannuation allowance as the committee think fit. . . .

" (3.) A superannuation allowance shall not exceed two-thirds

of the salary paid to the superannuated person at the date of

superannuation and such further sum (if any) as the visitors

think fit to grant having regard to the value of the lodgings,

rations and other allowances enjoyed by the superannuated
person."

By sect. 282, " When any officer is transferred from one
asylum to another wholly or in part belonging to the same local

authority, his service in all such asylums shall be counted for

the purpose of computing his pension superannuation allowance
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or gratuity for length of service as if all such asylums had
constituted only one asylum."
The case of Reg. v. The Middlesex Justices (/), decided on the Reg'ma v.

construction of the then statute 9 Geo. 4, c. 40, ruled that the The Middlesex

visitors of a lunatic asylum might dismiss their chaplain with-

out the consent of the bishop.

In the course of his judgment Mr. Justice Coleridge made
the following remarks, which may be important as to the con-

struction of the present act :

—

"It is not reasonable to argue this question as if the only

duties incumbent upon the chaplain were the performance of

service on Sundays, and the great festivals, as prescribed in

sect. 32. That is not a fair interpretation. Can it be supposed

that the chaplain is not also to give spiritual advice and conso-

lation to the patients in proper cases ? If such a construction

as this is required, the inference must be that the argument
cannot be supported."

Fourthly, as to chaplains to cemeteries. Cemeteries.

By 10 & 11 Yict. c. 65 (The Cemeteries Clauses Act, 1847), 10 & n Vict,

any cemetery company incorporated by special act of parliament c
-
65 -

may make provision for establishing a chaplain for their ceme-
tery as follows :

—

Sect. 27. " The company shall from time to time, with the Chaplain to

approval of the bishop of the diocese in which the cemetery is ^^^g^t
situated, appoint a clerk in holy orders of the Established Church 0f the bishop,

to officiate as chaplain in the consecrated part of the cemetery

;

and such chaplain shall be licensed by and be subject to the

jurisdiction of the said bishop, and the said bishop shall have
power to revoke any such licence and to remove such chaplain

for any cause which appears to him reasonable."

Sect. 28. " The chaplain shall, when required, unless prevented Chaplain to

by sickness or other reasonable cause, perform the burial service performburial

over all bodies brought to be buried in the consecrated part of required,

the cemetery which are entitled to be buried in consecrated

ground according to the rites and usage of the Established

Church."
Sect. 29. "Any clerk in holy orders of the Established Church, Other clergy-

not being prohibited by the bishop, nor under ecclesiastical cen- ^s^uished
sure, at the request of the executor of the will of any deceased church may
person, or any other person having the charge of the burial of he allowed to

the body of any deceased person, and with the consent of the
officiate -

chaplain for the time being of the cemetery, or if there be no
chaplain with the consent of the bishop, may perform the said

burial service over such body in the consecrated part of the

cemetery.

"

Sect. 30. " The company out of the moneys to be received by Company to

virtue of this and the special act, shall allow to the chaplain of j^J ^stipend"
the cemetery for the time being such a stipend as is approved of approved by

the bishop.

(/) 2 Q. B. p. 433.
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by the bishop of the diocese in which the cemetery is situated,

which shall be payable by equal moieties on the '25th day of

March and the 29th day of September in each year ; and if any
chaplain die, resign, or be removed or appointed, in the interval

between the half-yearly days of payment, the company shall

pay to him, or his executors or administrators, a part only of the

half-yearly payment of the stipend proportioned to the time

during which he shall have been the chaplain since the last

preceding day of payment."
By sect, 31, this stipend may be recovered by action at law.

By sect. 32, the chaplain is to register the burials in the con-

secrated part of the cemetery.
Chaplains By sect. 39 of 15 & 16 Yict. c. 85, " An Act to amend the

pol^LTurial Laws concerning the Burial of the Dead in the Metropolis "

acts. (which incorporates the previous act), the bishop of the diocese

may confirm any arrangement of which a majority or in the case

of equal numbers one-half of the incumbents concerned approve

for paying a chaplain to a burial-ground provided for the

common use of two or more parishes, either by salary or by a

portion of the fees.

Sect. 7 of 20 & 21 Yict. c. 35, provides that the chaplain or

chaplains appointed for the burial ground belonging to the

parishes in the City of London under the last act shall conform
to all such regulations laid down by the Commissioners of Sewers
as shall not interfere with the performance of the funeral ser-

vice according to the order of the church.
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CHAPTER XVIII.

CIVIL STATUS OF THE CLERGY.

Sect. 1.

—

As to temporal Offices.

2.—As to the Person.

3.—As to Ecclesiastical Goods.

4.—Freedom from. Tolls, fyc.

5.—As to Sermons.

6.—As to Franchises.

Sect. 1.

—

As to temporal Offices.

The common law, to the intent that ecclesiastical persons might Not bound

the better discharge their duty in the celebration of divine service, *° serve
,
m a

and not be entangled with temporal business, has provided that 0fQce#

they shall not be bound to serve in any temporal office (a)

.

And although a man holds lands or tenements, by reason

whereof he ought to serve in a temporal office, yet if this man
be made an ecclesiastical person within holy orders, he ought
not to be elected to any such office ; and if he be, he may have
the king's writ for his discharge (b).

And this, although it be an office which he may execute by
deputy : Thus in the Case of the Vicar of Dartford, in 12 Geo. 2,

the court granted to him a writ of privilege against serving the

office of expenditor to the commissioners of sewers, though it

was insisted that this was an office which might be executed by
deputy (c).

The general canon law forbids secular offices and employ-
ments to persons in holy orders. So do the following English
constitutions (d) :

—
" No clergyman shall be an advocate in the secular court in a English

cause of blood, or in any other cause but such as are allowed by canous -

law. And if any shall do otherwise, if it be in a cause of blood,

he shall be ipso facto suspended from his office; and if in any
other cause, he shall be punished by his diocesan according to

his discretion. And in causes of blood which shall extend to

(«) 1 Inst. p. 96.

(6) 2 Inst. p. 3.

(
c) 2 Stra. p. 1107.

(d) For the ancient canon law on
this subject, see Thomass. vol. hi.

pt. 1, lib. 3.
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life or member, we do strictly enjoin that no clergyman presume
to be a judge or an assessor; and he who shall act contrary

hereunto, besides the suspension from his office, which he shall

ipso facto incur, shall be otherwise j)unished according to the

discretion of his superior : From which sentence of suspension

he shall by no means be absolved by his diocesan, until he shall

have made competent satisfaction " (e).

And, more particularly, another constitution of the same
legate :

" Whereas it is unbecoming for clergymen employed in

heavenly offices to minister in secular affairs ; we think it sordid

and base, that certain clerks greedily pursuing earthly gain and
temporal jurisdictions, do receive secular jurisdiction from lay-

men, so as to be named justices, and to become ministers of

justice, which they cannot administer without injury to the

canonical dispositions, and to the clerical order : We, desiring

to extirpate this horrid vice, do strictly enjoin all rectors of

churches and perpetual vicars, and all others whatsoever consti-

tuted in the order of priesthood, that they receive no secular juris-

diction from a secular person, or presume to exercise the same

;

and if they do, they shall relinquish the same within the space

of two months, and never resume it ; and whosoever shall

attempt anything contrary to the premises, shall be ipso facto

suspended from his office and benefice ; and if he shall intrude

into his office or benefice during such suspension, he shall not
escape canonical vengeance, which shall not be relaxed until he
shall have made satisfaction at the discretion of his diocesan,

and taken an oath that he will not do the like again. Saving
the privileges of our lord and king in this behalf "

(/).
Employment Which saving has been said to have entirely defeated the
under the constitution (g) . And in the former constitution there is also a

saving for such causes as are allowed by law.

But if those savings had not been expressed, yet it is certain

that the constitution could not have altered the law of the land
in this respect. The kings of England in all ages have asserted

and still possess a right to employ what subjects they please, of

the clergy as well as laity, in any post of civil government

;

and, in fact, many clergymen have been chancellors, treasurers,

and even chief justices of the King's Bench, and consequently

must have sate judges in cases of life and death (h).

And where a petition was made to the crown that an ecclesi-

astical person should not be chancellor, treasurer, clerk of the

privy seal, baron of the exchequer, chamberlain of the exchequer,

comptroller, &c, the king answered, that he will do as he thinks

fit (e).

All the chancellors of England, from the time of Becket to

Wolsey, were either civilians or ecclesiastics. Walter De

(e) Otho. Athon, p. 91. p. 220.

(/) Ibid. p. 89. (h) 1 Black. Com. sect. 1, p. 17.

(</) Johnson's Canons, vol. ii., (?) 2 Roll. Abr. p. 221.
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Merton, celebrated as the founder of the collegiate system in

the universities of this country, was bred to the law, and was
several times chancellor during the troubled reign of Henry the

Third, before the close of which he became Bishop of Rochester.

The last bishop who has filled this office was Dr. Williams,

Bishop of Lincoln and Dean of Westminster, and afterwards

Archbishop of York. This prelate held the great seal from 1621
to 1625. One of the negotiators for the Treaty of Utrecht was
the Bishop of Bristol, the last precedent I believe which our

history affords for the employment of a prelate in diplomatic

services.

And by the statute of Articuli Cleri, 9 Edw. 2, st. 1, c. 8, it 9 Edw. 2,

is complained as follows :
—" Also barons of the King's Exchequer st

-
^ex-

claiming by their privilege, that they ought to make answer to fo^
0161*8

no complainant out of the same place, extend the same privilege exchequer,

unto clerks abiding there, called to orders or unto residence, and
inhibit ordinaries that by no means, or for any cause, so long as

they be in the Exchequer, or in the King's Service, they shall not

call them to judgment." Unto which it is answered :
" It

pleaseth our lord the King, that such clerks as attend in his

service, if they offend, shall be corrected by their ordinaries,

like as other ; but so long as they are occupied about the

Exchequer, they shall not be bound to keep residence in their

churches. This is added of new by the king's council : The
King and his ancestors, since time out of mind have used, that

clerks which are employed in his service, during such time as

they are in service, shall not be compelled to keep residence in

their benefices ; and such things as be thought necessary for the

King and commonwealth, ought not to be said to be prejudicial

to the liberty of the church " (k).

Ecclesiastical persons have this privilege, that they ought not Not bound to

in person to serve in war ; militans Deo ne implicit se negotiis
serve m war -

secularibus (/).

Such as be within orders of the ministry, or clergy, cannot be Exempted

empannelled as jurors (m). froin serving
A J v ' on juries.

Sect. 2.

—

As to the Person.

By the common law a clerk in holy orders eundo, morando Freedom

aut redeundo from divine service, cannot be arrested (»).
from arrest.

In the cases oiMcGeath v. Geraghty and Blane v. Geraghtyio),

it was holden by the Court of Queen's Bench and Common

(Jc) See the commentary by Lord p. 190.

Coke on this statute, 2 Inst. p. 624. (n) 12 Co. p. 100 ; Pit v. Welly
,

{I) 2 Inst. p. 3. 2 Bulstr. p. 72.

(w) Lambard, Eirenarcha bk. 4, (o) 15 W. E. pp. 127, 133 (1866).
ch. 3, p. 396 ; Bencher's case, 4 Leon.
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Liberty to

conduct wor-
ship in any
building-.

Not to be
obstructed in

their office.

Pleas in Ireland, that a clergyman duly cited to attend a visita-

tion by the ordinary of his diocese is privileged from arrest eundo,

redeundo et morando.

By 18 & 19 Yict. c. 86, s. 1, the incumbent, or where he is

not resident, the curate of any j)arish or district or " any person
authorized by them respectively," may have a " congregation or

assembly for religious worship," within his parish or district,

without such congregation or assembly being subject to the acts

1 Will. & Mar. sess. 1, c. 18, 52 Geo. 3, c. 155, and 15 & 16
Yict. c. 36, requiring registration of and otherwise controlling

all places of worship other than churches or chapels of the

Church of England.
By 24 & 25 Yict. c. 100, s. 36, " Whosoever shall, by threats or

force, obstruct or prevent, or endeavour to obstruct or prevent, any
clergyman or other minister in or from celebrating divine service

or otherwise officiating in any church, chapel, meeting-house, or

other place of divine worship, or in or from the performance of

his duty in the lawful burial of the dead in any church-yard or

other burial place, or shall strike or offer any violence to, or

shall, upon any civil process, or under pretence of executing any
civil process, arrest any clergyman or other minister who is

engaged in, or to the knowledge of the offender is about to

engage in, any of the rites or duties in this section aforesaid, or

who to the knowledge of the offender shall be going to perform
the same or returning from the performance thereof, shall be
guilty of a misdemeanor, and being convicted thereof shall be

liable at the discretion of the court, to be imprisoned for any
term not exceeding two years, with or without hard labour."

The sheriff

cannot levy of

his ecclesias-

tical goods.

The writ
must be to

the bishop.

9 Edw. 2,

st. 1, c. 9.

Distresses not
to be taken in

the fees of the
church.

Sect. 3.

—

As to Ecclesiastical Goods.

If a person be bound in a recognizance in the chancery or

other court, and he pay not the sum at the day
;
by the common

law, if the person had nothing but ecclesiastical goods, the

recognizee could not have had a levari facias to the sheriff to

levy the same of these goods, but the writ ought to be directed

to the bishop of the diocese to levy the same of his ecclesiastical

goods (p). And an attachment will go against the chancellor

for not returning it (q) . The bishop acts by sequestration of the

benefice (r).

By the statute Articuli Cleri, 9 Edw. 2, st. 1, c. 9, it is com-
plained, that " Also the king's officers, as sheriffs and other, do

enter into the fees of the church to take distresses, and sometimes

they take the parson's beasts in the king's highway, where they

have nothing but the land belonging to the church." The

(p) 2 Inst. p. 4.

(q) Bex v. Bp. of St. Asaph,
Wils. p. 332.

(r) Vide infra, as to sequestra-

tions, Part IV., Chap. X., sect. 5.
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answer :
" The king's pleasure is, that from henceforth such

distresses shall neither be taken in the king's highway, nor in

the fees wherewith churches in times past have been endowed

;

nevertheless, he willeth distresses to be taken in possessions of

the church newly purchased by ecclesiastical persons " (s).

If any ecclesiastical person acknowledged a statute merchant Ecclesiastics

or statute staple, or a recognizance in the nature of a statute £akenona
staple; his body could not be taken by force of any process statute

thereupon (t) .
merchant or

staple.

Sect. 4.

—

Freedomfrom Tolls, fyc.

om
tolls and other

Amongst the Saxons, the lands of the clergy were charged to Jjjjje

castles, bridges and expeditions (u). charges by
But after the introduction of the Roman canon law, they the common

obtained exemptions. law -

And Lord Coke says, that ecclesiastical persons ought to be

quit and discharged of tolls and customs, avirage, pontage,

paviage, and the like, for their ecclesiastical goods ; and if they

be molested therefore, they may have a writ for their dis-

charge (x) .

But this and the like are always to be understood with this

exception, viz. provided that no act of parliament has ordered

otherwise.

Anciently, indeed, it was holden, that clergymen are not to be Not freed

burdened in the general charges with the laity of this realm, %om §"eneral

neither to be troubled or incumbered, unless they be specially act of par-

named and expressly charged by some statute (y) .
liament.

But now the contrary doctrine prevails, that clergymen are

liable to all charges by act of parliament, unless they are

specially exempted.

Thus they are, both in respect of their tithes and glebes, liable

to contribute to watch and ward and to the repair of the high-
ways, and may be rated or taxed by the commissioners of

sewers
;

they, as well as laymen, are chargeable to the poor
maimed soldiers or poor prisoners, and county rates, and shall

contribute towards satisfying for a robbery committed within
the hundred, and all other public charges imposed by act of

parliament. And this has been resolved upon debate, as Hale,
Chief Justice, said, before all the judges (27 Car. 2), in the case

of Webb v. Batehelor (s).

(s) See for a commentary on this

statute, Lind. p. 268; 2 Inst. p. 627;
Gibs. p. 15.

(t) 2 Inst. p. 4.

(u) Wake, State of the Church
and Clergy of England, ch. 1, p. 2.

(as) 2 Inst. p. 3 ; see Degge, pt. 1,

c. 11.

(y) God. p. 194.

(z) Wats. ch. 40, p. 423 ; 3 Keb.
pp. 476, 507 ; s.c. nom. Webb v.

Batcliehur , 2 Yent. p. 273 ; nom.
Webb v. Batehelor, 2 Lev. p. 139.
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And particularly in the case of bridges, the statute 22 Hen. 8,

c. 5, says, the justices of the peace shall assess every inhabitant

towards their repair
;
by which words, every inhabitaut, Lord

Coke says, all privileges of exemptions or discharges whatsoever
from contribution (if any were) are taken away, although the
exemption were by act of parliament (a).

And in respect of the highways, where the statutes direct that

the parishioners of every parish shall repair, Mr. Hawkins
observes thereupon, that persons in holy orders are within the
purview of these statutes in respect of their spiritual possessions,

as much as any other persons whatsoever, in respect of any other

possessions, for the words are general, and there is no kind of

intimation that any particular persons shall be exempted more
than others (b).

Turnpikes. The clergy are exempted from paying toll at turnpike gates

when on parochial duty (c)

.

—

—

Sect. 5.

—

As to Sermons.

The degree of protection which the law affords to clergymen
with respect to the preaching, not the publishing, of sermons,

and the administration of private, not parochial, charities within

their parish, was much discussed in the year 1846 in the case of

Miau
rC°leY

' Gathercole Y.31iall(d). With respect to the latter point, the

Barons of the Exchequer were all of opinion, to use the language
of Chief Baron Pollock, " That a parochial charity, with the

vicar at the head of it, among other persons in the parish, not

for parochial purposes, but for some exclusive purpose, with
reference either to religious opinion or to anything else, is a

private matter, and is not open to what may be called licentious

comment as opposed to a comment that must be based in

truth "(e).

And Baron Alderson said in effect " that even if preached

sermons were within the limits of the ordinary rule which
governs the criticism upon public acts of individuals, that

position would not affect the vicar's administration of a private

charity within his parish.

"It is no part," said the learned Baron, " of his peculiar

ministerial duty to have a clothing club, though it is a very

(a) 2 Inst. p. 703.

(b) 1 Hawkins Summary of Crown
Law, p. 234.

(c) The Turnpike Acts are, 3 Geo.

4, c. 126; 1 & 2 Will. 4, c. 25. See
Temple v. Dickinson, 1 E. & E.

p. 34; 5 Jur., N. S. p. 363; and
supra, p. 443. But see also Layard

v. Ovey, L. R., 3 Q. B. p. 415, and
Brunskill v. Watson, L. R., 3 Q. B.

p. 418.

(d) 15 M. & W. p. 319; 10 Jur.

p. 337.

(e) See Kelly v. Tinting, L. R.,

1 Q. B. p. 699; 12 Jur., N. S.

p. 940.
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proper thing for him or any other charitable man to do. I am
at a loss to see how his case differs from that of any other

individual who chooses to institute a private charity within

particular limits. If so, then the criticism and observations

which are to be made upon him are the criticism and observations

which are to be made upon any other private individual, and are

to be judged by the same rules and subject to the same limits."

But with respect to sermons preached and not published the

opinion of Baron Parke (Lord Wensleydale) was thus expressed

to the jury, and he appears to have retained the opinion when
the matter was discussed in Banc, that a sermon preached by a

clergyman to his parishioners, unless he published it and thereby
offered it as a subject for general criticism like any other literary

work, could not be considered as the public act of a public servant

on which every one had a right to comment. Chief Baron
Pollock agreed with this view, and said, "My opinion goes entirely

along with the intimation of opinion that fell from my Brother
Parke at the trial. I think a sermon preached to a congregation

may undoubtedly be made the subject of a comment, but you
must not put into the mouth of the pastor language that he did
not use, or make any comment upon what he did use, or was
supposed to use, that does not fairly arise out of the truth. I
think you are fettered, with respect to a sermon preached to a
congregation, just as you would be fettered with respect to any
other matter on which you have a right to comment, but on
which you must comment with truth and with justice."

Baron Alclerson doubted, and Baron Eolfe (Lord Cranworth)
was of a contrary opinion, and thought that comments on
sermons would come within the category of public acts.

It appears to me that this is the opinion which would probably
prevail if this question was to undergo a fresh discussion.

It would appear from the case of Laughton v. The Bishop of Bishop's

Sodor and Man {ee), that a bishop's charge to his clergy is in the charge,

ordinary sense of the term a privileged communication, although
it contains criminatory matter which otherwise would be de-

famatory of some person and actionable.

— —

-

Sect. 6.

—

As to Franchises.

Ineligibility to the House of Commons is perhaps not a May not sit

privilege
; but I will mention here that it was a much contro- in House of

verted question whether before the passing of 41 Ceo. 3, c. 63,
0ommons -

s. 4, clerks in holy orders were eligible for a seat in the House
of Commons.

It is remarkable that Coke (/), Chief Baron Gilbert (g), and

{ee) L. E., 4 P. C. p. 495.

(/) 4 Inst. p. 47.
(g) Gilbert, Treatise on the Court

of Exchequer, pp. 49—60.
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41 Geo. 3,

c. 63.

No person,

ordained a
priest or

deacon, shall

be capable of

being- elected

a member of

the House of

Commons.

The election

of such person
shall be void

;

and if any
person after

h.is election

shall be
ordained a
priest, &c, he
shall vacate
his seat.

Penalty for

sitting or
voting in

either case.

Blackstone (h), pronounced them ineligible because they sat in

convocation. This reason is certainly not satisfactory ; never-

theless both Houses of Parliament in Henry the Eighth's time,

by a joint committee, appear to have given this reason for the

ineligibility of clerks in holy orders to be members of the House
of Commons (i).

But in 1801 the statute 41 Geo. 3, c. 63, was passed " to

remove all doubts relative to the eligibility of persons in holy
orders, to sit in the House of Commons, and thereby not only

Home Tooke, who being in priest's orders had been returned

for Old Sarum, and was a candidate for Westminster in the

next Parliament, was rendered ineligible ; but deacons, one of

which order then sat in the house (k)
9
were put in the same

category.

By this act, sect. 1, " No person having been ordained to the

office of priest or deacon, or being a minister of the Church of

Scotland, is or shall be capable of being elected to serve in

parliament as a member of the House of Commons."
Sect. 2. " If any person, having been ordained to the office of

priest or deacon, or being a minister of the Church of Scotland,

shall hereafter be elected to serve in parliament as aforesaid,

such election and return shall be void ; and if any person,

being elected to serve in parliament as a member of the House
of Commons, shall, after his election, be ordained to the office

of priest or deacon, or become a minister of the Church of Scot-

land, then and in such case the seat of such person shall imme-
diately become void ; and if any such person shall, in any of the

aforesaid cases, presume to sit or vote as a member of the House
of Commons, he shall forfeit the sum of five hundred pounds for

every day in which he shall sit or vote in the said house, to any
person or persons who shall sue for the same in any of his

(h) 1 Black. Comm. p. 175.
" Next, as to the qualification of

persons to be elected members of

the House of Commons. Some of

these depend upon the law and
custom of parliament declared by
the House of Commons, others upon
certain statutes. And from these

it appears, (1) that they must not
be aliens born or minors

; (2) that

they must not be of the twelve
judges,* because they sit in the
lords' house; nor of the clergy, +

for they sit in the convocation."

Mr. (afterwards judge) Coleridge

makes this note to his edition

of Blackstone :

' 1 There is great

reason to doubt whether this was

correctly laid down at the time it

was written, and at all events this

reason is a very unsatisfactory

one—it would not apply to unbene-
ficed clergymen, and might be used
with equal force to exclude bishops
from the House of Lords."

(i) Atterbury, Eights, Powers
and Privileges of an English Con-
vocation, p. 71.

(k) He had been pronounced
eligible by a committee Feb. 24
1785 (40 Journ. 561). See 2 Luder,
Election Cases, Case of the Borough
of Newport, p. 269, and the learned
notes of the editor, p. 308. This
case exhausts the law before the
statute.

* Comm. Journ., 9th Nov. 1605.

t Comm. Journ., 13th Oct. 1553, 8th Feb. 1620, 17th Jan. 1661.
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Majesty's courts at Westminster ; and the money so forfeited

shall be recovered by the person or persons so suing, with full

costs of suit, in any of the said courts, by any action of debt,

bill, plaint or information, in which no essoign, privilege, pro-

tection or wager of law, or more than one imparlance, shall be

allowed ; and every person against whom any such penalty or

forfeiture shall be recovered by virtue of this act, shall be from
thenceforth incapable of taking, holding or enjoying any bene-

fice, living or promotion ecclesiastical, -and of taking, holding or

enjoying any office of honour or profit under His Majesty, his

heirs or successors. . . . " (/).

Sect. 4. " Proof of the celebration of divine service, according What proof

to the rites of the Church of England or of the Church of Scot- sna11 be

land, in any church or chapel consecrated or set apart for public
necessar

3r *

worship, shall be deemed and taken to be prima facie evidence of

the fact of such person having been ordained to the office of a

priest or deacon, or of his being a minister of the Church of

Scotland, within the intent and meaning of this act.

By 5 & 6 Will. 4, c. 76, the act to provide for the regulation May not be

of municipal corporations, sect. 28, " No person being in holy j^°^an or
orders .... shall be qualified to be elected, or to be a coun- town coun _

cillor of any such borough, or an alderman of any such borough," cillor.

as in the act mentioned.

Now the place of 5 & 6 Will. 4, c. 76, is taken by 45 & 46 45 & 46 Vict.

Yict. c. 50, which provides as follows :— c
'

o0 *

Sect. 12. " A person shall be disqualified for being elected and
for being a councillor if and while he .... is in holy
orders, or the regular minister of a dissenting congregation."

Sect. 14. " (3) A person shall not be qualified to be elected

or to be an alderman, unless he is a councillor or qualified to be
a councillor."

Sect. 15. " The mayor shall be a fit person elected by the

council from among the aldermen or councillors or persons

qualified to be such."

Therefore a clergyman still cannot be a town councillor,

an alderman, or a mayor.
None of these acts, however, extend to such persons as have, Clerical

under the Clerical Disabilities Act, 1870 (33 & 34 Yict. c. 91), Debilities

executed a deed of relinquishment of their clerical profession,
Act

'

18 10 '

and thus become, in the eye of the secular law, laymen. This
act will be mentioned at length hereafter (m).

But by 51 & 52 Yict. c. 41, s. 2, it is provided as to county 51 & 52 Vict,

councils, that " clerks in holy orders and other ministers of c - 41 -

religion shall not be disqualified for being elected and being County

aldermen or councillors."
councillors.

It seems, moreover, that by 56 & 57 Yict. c. 73, ss. 3, 20, Parish and
clerks in holy orders are not disqualified from being parish district

councillors or district councillors.
councillors.

(0 The third section relates to brought,
the limitation of time within which fm) Vide infra, Part IY., Chap,
actions for penalties must be III., sect. 7.

P. VOL. L I I
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PART III.

THE CHURCH IN HER RELATION TO THE
GENERAL LIFE OF HER MEMBERS.

—

—

CHAPTER I.

INTRODUCTORY.

Subjects of "We now proceed to consider the offices of the church in her
this part. relation to the general life of her members, clergy and laity :

—

1. The Sacrament of Baptism.

2. The Catechism, that is to say, an Instruction to he learned

of every person before he be brought to be confirmed

by the Bishop.

3. The Rite of Confirmation.

4. The Sacrament of the Lord's Supper.

5. The Discipline of Confession.

6. Marriage.

7. The Churching of Women.
8. The Office for the Visitation of the Sick.

9. The Order for the Burial of the Dead.
10. The Liturgy and Ritual.

The Sacraments.

The sacra- It is the office of the church to train and educate men for
ments. another world. She begins to do so from their birth, and

continues to do so till their death.

The church discharges this office, and effects this training

and education, by the administration of the sacraments, properly

so called (a)
;
by the performance of holy and sacramental rites

on the most important occasions of life ; and by continual daily

worship, as well as by special services for which provision is

made in her Liturgy ; also by the discipline through which she

reclaims erring members and enforces penitence for sin.

(a) It is a principle of the canon dum, sed caute supplendum quod
law that the sacrament is not to be incaute fuerat prjetermissum."
repeated on account of some imper- X. i. 16, 1, De Sacramentis non
fection in the administration of it : iterandis.
1 ' in talibus non est aliquid iteran-
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The word sacramentum signified in its general meaning an
oath. The oath of allegiance and obedience taken by the

Roman soldiers was called " sacramentum militare." The later

Fathers of the church applied the term to designate a holy

mystery, as the Greek Fathers used the term ^varriqiov (b).

The church adopted the definition of St. Augustine, " invisibilis

gratia visibilis forma, ut ejus similitudinem generet ct causa

existat" (c). The English Church expresses most clearly the

Catholic doctrine defining a sacrament to be " an outward
visible sign of an inward spiritual grace given unto us, ordained

by Christ himself as a means whereby we receive the same, and
a pledge to assure us thereof." It has two parts :

" the outward
visible sign—the inward spiritual grace."

Upon the number of sacraments the different branches of the Number of

church are not agreed. The modern Eoman (d) and Greek sacraments,

church enumerate seven:—(1.) Baptismus, to fiamrusiLoi. (2.)

Confirmation to xgtopuc. (3.) Eucharist ia, y SeU whvmla
9

-h

zvyoiQiaTloc, to Kvquacov oeTwov, (4.) Pccnitentia, w (jletccvoix.

(5.) Extrema unctio, tq ayiov eXaaov. (6.) Ordo, r, Uqohjuwi,

yziqoTovlx. (7.) JIatrimOililim, o yxy.os.

The doctrine of the Church of England is thus expressed in Doctrine of

her twenty-fifth Article :
—" There are two sacraments ordained S e Church of

of Christ our Lord in the Gospel, that is to say, baptism and
ng an

the supper of the Lord."
" Those five commonly called sacraments, that is to say, con- Article 25.

firmation, penance, orders, matrimony and extreme unction, are

not to be counted for sacraments of the Grospel, being such as

have grown partly of the corrupt following of the apostles,

partly are states of life allowed by the Scriptures ; but yet have
not like nature of sacraments with baptism and the Lord's
supper, for that they have not any visible sign or ceremony
ordained of Grod."

And in her Catechism the Church of England says, that Catechism.

Christ ordained in his church two sacraments only as " generally
necessary to salvation," baptism and the supper of the Lord.

(&) Cf. Coloss. i. 27; Ephes. i. 9, 1439. "Sunt autem sacramenta,
v. 32 ; 1 Tim. iii. 16. baptisma, chrisma, corpus et san-

_

(c)^ " Sacrificium est visibile, in- guis Christi
;
quae ob id sacramenta

visibile sacramentum, id est sacrum dicuntur, quia sub tegumento cor-
signum. Sacramentum est invisi- poralium reruni, virtus divina
bilis gratise visibilis forma." Dist. secretins salutem eorundem sacra

-

xi. c. 32. mentorum operatur." 1 Q. 1, 84.
(d) Modern, because at first bap- The Council of Trent (Cone. Trid.

tism and the Lord's Supper were Sess. VII. C. 1, Ik Sacrament, in
the only sacraments; afterwards gen.) anathematizes all who deny
the chrisma was added. It was not that seven sacraments were insti-
till the beginning of the twelfth tuted by our Lord. Of. Eichhorn
century that the number of sacra- Griindsatze des Kirchenrechts II.
ments was increased to seven, and 262

; Muller, Lexicon des Kirchen-
the addition cannot be said to have rechts, tit. " Sakramente."
received papal authority till a.d.

ii2
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Homilies. And in- one of her Hoinilies she says, " You shall hear how
many sacraments there be that were instituted by our Saviour

Christ, and are to be continued and received of every Christian

in due time and order, and for such purpose as our Saviour

Christ willed them to be received. And as for the number of

them, if they should be considered according to the exact

signification of a sacrament, namely, for the visible signs

expressly commanded in the New Testament, whereunto is

annexed the promise of free forgiveness of our sins, and of our

holiness and joining in Christ, there be but two, namely,

baptism and the supper of the Lord. For although absolution

hath the promise of forgiveness of sin, yet by the express word
of the New Testament it hath not this promise annexed and
tied to the visible sign, which is imposition of hands. For this

visible sign—I mean laying on of hands—is not expressly

commanded in the New Testament to be used in absolution

as the visible signs in baptism and the Lord's supper are : and
therefore absolution is no such sacrament as baptism and the

communion are. And though the ordering of ministers hath
this visible sign and promise, yet it lacks the promise of

remission of sin, as all other sacraments besides the two above

mentioned do. Therefore neither it, nor any other sacrament

else, be such sacraments as baptism and communion are. But
in a general acception, the name of a sacrament may be
attributed to any thing, whereby an holy thing is signified.

In which understanding of the word the ancient writers have
given this name, not only to the other five, commonly of late

years taken and used for supplying of the number of the seven

sacraments, but also to divers and sundry other ceremonies, as

to oil, washing of feet and such like, not meaning thereby to

repute them as sacraments in the same signification that the

two forenamed sacraments are. And therefore, St. Augustine,

weighing the true signification and the exact meaning of the

word, writing to Januarius, and also in the Third Book of

Christian Doctrine, afhrmeth that the sacraments of the Chris-

tians, as they are most excellent in signification, so are they
most few in number; and in both places maketh mention
expressly of two, the sacrament of baptism and the supper of

the Lord. And although there are retained by the order of

the Church of England, besides these two, certain other rites

and ceremonies about the institution of ministers in the church,

matrimony, confirmation of children, by examining them of

their knowledge in the articles of the faith, and joining thereto

the prayers of the church for them, and likewise for the visita-

tion of the sick
;
yet no man ought to take these for sacraments

in such signification and meaning as the sacraments of baptism
and the Lord's supper are ; but either for godly states of life

necessary in Christ's church, and therefore worthy to be set

forth by public action and solemnity by the ministry of the
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church, or else judged to he such ordinances as may make for

the instruction, comfort and edification of Christ's Church" (<?).

By Can. 57 of 1603, "Whereas divers persons, seduced hy Canon 57.

false teachers, do refuse to have their children "baptized hy a

minister that is no preacher, and to receive the Holy Communion
at his hands in the same respect, as though the virtue of those

sacraments did depend upon his ability to preach : forasmuch as

the doctrine both of baptism and of the Lord's supper is so suffi-

ciently set down in the Book of Common Prayer to be used at

the administration of the said sacraments, as nothing can be
added unto it that is material and necessary : we do require and
charge every such person seduced as aforesaid, to reform that

their wilfulness, and to submit himself to the order of the church

in that behalf, both the said sacraments being equally effectual,

whether they be ministered by a minister that is no preacher, or

by one that is a preacher. And if any hereafter shall offend

herein, or leave their own parish churches in that respect, and
communicate, or cause their children to be baptized in other

parishes abroad, and will not be moved thereby to reform that

their error and unlawful course : let them be presented to the

ordinary of the place by the minister, churchwardens, and side-

men or questmen of the parishes where they dwell, and there

receive such punishment by ecclesiastical censures, as such

obstinacy doth worthily deserve : that is, let them (persisting

in their wilfulness) be suspended, and then after a month's
further obstinacy excommunicated. And likewise, if any parson,

vicar or curate, shall after the publishing hereof, either receive

to the communion any such persons which are not of his own
church and parish, or shall baptize any of their children, thereby
strengthening them in their said errors : let him be suspended,

and not released thereof, until he do faithfully promise that he
will not afterwards offend therein."

(e) Homily—Common Prayer and standed of the Hearers. Homilies,
Sacraments ought to be adminis- pp. 355, 356.

tered in a Tongue that is under-
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CHAPTEE II.

BAPTISM.

Sect. 1.

—

Administration of the Rite.

2.—Registration of Baptism.

3.—No Fee for Baptism.

—

—

Sect. 1.

—

Administration of the Rite.

The entrance into the church, is through the sacrament of

haptism. Wheatly remarks that, " As to the form of baptism,

our Saviour only instituted the essential parts of it, viz., that

it should be performed by a proper minister with water, in the

name of the Father, Son and Holy Grhost (a). But as for the

rites and circumstances of the administration of it, he left them
to the determination of the apostles and the church. Yet
without doubt a form of baptism was very early agreed upon,

because almost all churches in the world do administer it much
after the same manner. The latter ages indeed had made some
superfluous additions, but our Eeformers removed them, and
restored this office to a nearer resemblance of the ancient model
than any other church can show. We have now three several

offices in our Liturgy, viz., one for public baptism of infants in

the church, another for private baptism of children in houses,

and a third for such as are of riper years and able to answer for

themselves (b)."

Art. 27. " The baptism of young children is any wise to be
retained in the church, as most agreeable with the institution of

Christ."

Eubr. " The curates of every parish shall often admonish the

people that they defer not the baptism of their children longer

than the first or second Sunday next after their birth, or other

holiday falling between ; unless upon a great and reasonable

cause, to be approved by the curate."

At first baptism was administered publicly, as occasion served,

by rivers
;
afterwards, at the entrance of the church or very

near it, the baptistery was built, which had a large bason in it

that held the persons to be baptized, and they went down by
steps into it. Afterwards, when immersion came to be disused,

(a) Matth. xxviii. 19. (&) Wheatly on the Book of

Common Prayer, p. 281.
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fonts were set up at the entrance of churches (c). But our

church still contemplates immersion as the usual course.

Our provincial constitutions require that there shall be a font Font,

of stone, or other competent material, in every church, which
shall be decently covered and kept, and not converted to other

uses (<7).

And by Can. 81 of 1603, " According to a former constitution Canon 81.

too much neglected in many places, we appoint that there shall

be a font of stone in every church and chapel where baptism is

to be ministered ; the same to be set in the ancient usual places,

in which only font the minister shall baptize publicly."

Eubr. " The people are to be admonished that it is most When,

convenient that baptism shall not be administered but upon
Sundays and other holy-days, when the most number of people

come together ; as well for that the congregation there present

may testify the receiving of them that be newly baptized into

the number of Christ's church, as also because in the baptism of

infants every man present may be put in remembrance of his

own profession made to Grod in his baptism. Nevertheless (if

necessity so require) children may be baptized upon any other

day."

And by Can. 68, "No minister shall refuse or delay to christen Canon 68.

any child according to the form of the Book of Common Prayer, ^^er not

that is brought to the church to him upon Sundays or holy-days ° e ay '

to be christened or to bury any corpse that is brought to the

church or churchyard (convenient warning being given him
thereof before, in such manner and form as is prescribed by the

Book of Common Prayer). And if he shall refuse to christen

the one or bury the other (except the party deceased were
denounced excommunicated majori excommunicatione for some
grievous and notorious crime and no man able to testify of his

repentance), he shall be suspended, by the bishop of the diocese,

from his ministry by the space of three months."
Pubr. " When there are children to be baptized, the parents Previous

shall give knowledge thereof over night, or in the morning notlce -

before the beginning of morning prayer, to the curate."

Pubr. " There shall be for every male child to be baptized, Godfathers,

two godfathers and one godmother ; and for every female, one
godfather and two godmothers."

Can. 29. "No parent shall be urged to be present, nor be Canon 29.

admitted to answer as godfather for his own child; nor any
godfather or godmother shall be suffered to make any other
answer or speech than by the Book of Common Prayer is

prescribed in that behalf. Neither shall any person be admitted
godfather or godmother to any child at christening or confirma-
tion, before the said person so undertaking hath received the
holy communion."

In 1865 the convocation of the province of Canterbury, with New canon.

(c) 1 Stillingfleet Eccl. Cases, p. 146. {d) Lind. p. 241.



488 THE CHUECH IN HER RELATION TO HER MEMBERS.

At what, time
to attend.

Office.

Naming the
child.

Dipping.

Cross.

Canon 30.

the royal licence, framed a new canon, which repealed the pro-

hibition to parents of being godparents to their children. This

canon has, however, never been ratified by the crown ; and no
such canon was passed by the York convocation (e) .

Eubr. " And the godfathers and godmothers, and the people

with the children, must be ready at the font, either immediately
after the last lesson at morning prayer, or else immediately after

the last lesson at evening prayer, as the curate by his discretion

shall appoint."

Ruhr. "And the priest coming to the font, which is then to

be filled with pure water, and standing there shall say. . .
."

Note, the questions in the office of the 2nd Edw. 6, Dost thou
renounce, and so on, were put to the child, and not to the god-

fathers and godmothers ; which (with all due submission) seems
more applicable to the end of the institution ; besides that it is

not consistent (as it seems) with the propriety of language, to say

to three persons collectively, Dost thou in the name of this child

do this or that ? But it seems to be more inconsistent to say to

the child, Dost thou in the name of this child ? The expression,

Dost thou, may apply to the sponsors individually.

By a constitution of Archbishop Peccham, " The ministers

shall take care not to permit wanton names, which being pro-

nounced do sound to lasciviousness, to be given to children

baptized, especially of the female sex ; and if otherwise it be
done, the same shall be changed by the bishop at confirma-

tion"(/).
Eubr. " Then the priest shall take the child into his hands,

and shall say to the godfathers and godmothers, Name this

child ; and then naming it after them (if they shall certify him
that the child may well endure it) he shall dip it in the water

discreetly and warily, saying, N. I baptize thee, in the name of

the Father, and of the Son, and of the Holy Ghost."

This was according to ancient usage.
" But if they certify that the child is weak, it shall suffice to

pour water upon it " (g).

The dipping by the office of the 2 Edw. 6 was not all over;

but they first dipped the right side, then the left, then the face

towards the font.

Eubr. " Here the priest shall make a cross upon the child's

forehead." " To take away all scruple concerning the use of

the sign of the cross in baptism, the true explication thereof,

and the just reasons for the retaining of it, may be seen in the

thirtieth canon " of 1603, which canon is as follows :

—

"We are sorry that his Majestie's most princely care and pains

taken in the Conference at Hampton Court, amongst many other

points, touching this one of the cross in baptism, hath taken no

(e) Tide infra, Part VII. Chap. III., Chap. IY.
II. (g) Johnson's Canons, vol. h\,

(/) Lind. p. 246, vide infra, Part pp. 261, 277.
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better effect with many, but that still the use of it in baptism is

so greatly stuck at and impugned. For the further declaration

therefore of the true use of this ceremony, and for the removing

of all such scruple as might any ways trouble the consciences of

them who are indeed rightly religious, following the royal steps

of our most worthy King, because he therein folioweth the rules

of the scriptures, and the practice of the Primitive Church ; we
do commend to all the true members of the Church of England,

these our Directions and Observations ensuing.

"First. It is to be observed, That although the Jews and
Ethnics derided both the Apostles, and the rest of the Christians,

for preaching and believing in him who was crucified upon the

cross
;
yet all, both Apostles and Christians, were so far from

being discouraged from their profession by the ignominy of the

cross, as they rather rejoiced and triumphed in it. Yea, the

Holy Grhost by the mouths of the Apostles, did honour the name
of the cross (being hateful among the Jews), so far, that under
it he comprehended not only Christ crucified, but the force,

effects, and merits of his death and passion, with all the comforts,

fruits, and promises, which we receive or expect thereby.

"Secondly. The honour and dignity of the name of the

cross, begat a reverend estimation even in the Apostles' times,

(for aught that is known to the contrary) of the sign of the

cross, which the Christians shortly after used in all their actions,

thereby making an outward show and profession even to the

astonishment of the Jews, that they were not ashamed to

acknowledge him for their Lord and Saviour, who died for them
upon the cross. And this sign they did not only use themselves

with a kind of glory, when they met with any Jews, but signed

therewith their children when they were christened, to dedicate

them by that badge to his service, whose benefits bestowed upon
them in baptism, the name of the cross did represent. And this

use of the sign of the cross in baptism was held in the Primitive

Church, as well by the Greeks as the Latins, with one consent

and great applause. At what time, if any had opposed them-
selves against it, they would certainly have been censured as

enemies of the name of the cross, and consequently of Christ's

merits, the sign whereof they could no better endure. This
continual and general use of the sign of the cross, is evident by
many testimonies of the ancient fathers.

" Thirdly. It must be confessed, that in process of time the
sign of the cross was greatly abused in the Church of Eome,
especially after that corruption of popery had once possessed it.

But the abuse of a thing doth not take away the lawful use of

it. Nay, so far was it from the purpose of the Church of

England to forsake and reject the Churches of Italy, France,
Spain, Germany, or any such like churches, in all things which
they held and practised, that, as the apology of the Church of

England confesseth, it doth with reverence retain those cere-

monies, which do neither endamage the Church of Grod, nor
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offend the minds of sober men : and only departed from them
in those particular points, wherein they were fallen both from
themselves in their ancient integrity, aud from the Apostolical

Churches which were their first founders. In which respect,

amongst some other very ancient ceremonies, the sign of the

cross in baptism hath been retained in this church, both by the

judgment and practice of those reverend fathers and great

divines in the days of King Edward the Sixth, of whom some
constantly suffered for the profession of the truth ; and others

being exiled in the time of Queen Mary, did after their return

in the beginning of the reign of our late dread Sovereign,

continually defend and use the same. This resolution and
practice of our Church hath been allowed and approved by the

censure upon the Communion Book in King Edward the Sixth

his days, and by the harmony of confessions of latter years

;

because indeed the use of this sign in baptism, was ever accom-
panied here with such sufficient cautions and exceptions against

all popish superstition and error, as in the like cases are either

fit or convenient.
" First, the Church of England since the abolishing of popery

hath ever held and taught, and so doth hold and teach still, that

the sign of the cross used in baptism, is no part of the substance

of that sacrament : for when the minister dipping the infant in

water, or laying water upon the face of it (as the manner also is)

hath pronounced these words, 4 1 baptize thee in the name of

the Father, and of the Son, and of the Holy Grhost,' the infant

is fully and perfectly baptized. So as the sign of the cross being

afterwards used, doth neither add anything to the virtue and
perfection of baptism, nor being omitted doth detract anything
from the effect and substance of it.

" Secondly. It is apparent in the Communion Book, that the

infant baptized is, by virtue of baptism, before it be signed with
the sign of the cross, received into the congregation of Christ's

flock as a perfect member thereof, and not by any power ascribed

unto the sign of the cross. So that for the very remembrance of

the cross, which is very precious to all them that rightly believe

in Jesu Christ, and in the other respects mentioned, the Church
of England hath retained still the sign of it in baptism : follow-

ing therein the Primitive and Apostolical Churches, and account-

ing it a lawful outward ceremony and honourable badge, whereby
the infant is dedicated to the service of Him that died upon the

cross, as by the words used in the Book of Common Prayer it

may appear.
" Lastly, The use of the sign of the cross in baptism, being

thus purged from all Popish superstition and error, and reduced

in the Church of England to the primary institution of it, upon
those true rules of doctrine concerning things indifferent, which
are consonant to the wrord of Grod, and the judgments of all the

ancient fathers, we hold it the part of every private man, both

minister and other, reverently to retain the true use of it pre-
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scribed by public authority, considering that things of themselves

indifferent, do in some sort alter their natures, when they are

either commanded or forbidden by a lawful magistrate, and
may not be omitted at every man's pleasure contrary to the law,

when they be commanded, nor used when they are prohibited."

By the Eubric at the beginning of the office of private Baptism

baptism, it is provided in substance that the curates of every at home,

parish shall warn the people that without great cause and
necessity they procure not their children to be baptized at home
in their houses.

By Canon 69 of 1603, " If any minister being duly, without Canon 69.

manner of collusion, informed of the weakness and danger of

death of any infant unbaptized in his parish, and thereupon

desired to go or come to the place where the said infant re-

maineth, to baptize the same, shall either wilfully refuse so to

do, or of purpose or of gross negligence shall so defer the time,

as, when he might conveniently have resorted to the place, and
have baptized the said infant, it dieth, through such his default

unbaptized, the said minister shall be suspended for three

months, and before his restitution shall acknowledge his fault,

and promise before his ordinary, that he will not wittingly incur

the like again. Provided that where there is a curate or sub-

stitute, this constitution shall not extend to the parson or vicar

himself, but to the curate or substitute present."

Eubr. " The child being named by some one that is present,

the minister shall pour water upon it, saying the baptismal
formula "

" And let them not doubt but that the child so baptized is Office of

lawfully and sufficiently baptized, and ought not to be baptized Priyate

again. Yet nevertheless, if the child which is after this sort
ap lsm '

baptized do afterward live, it is expedient that it be brought
into the church, to the intent that the congregation may be
certified of the true form of baptism privately before adminis-
tered to such child."

By a provincial constitution women, when their time of child- Lay baptism,

bearing is near at hand, shall have water ready for baptizing Old consti-

the child in case of necessity (/?). And for cases of necessity, tutions.

the priests on Sundays were enjoined frequently to instruct

their parishioners in the form of baptism (t). Which form was
to be thus : I crysten the in the name of the Fader, and of the
Sone, and of the Holy Groste (k).

Infants baptized by laymen or women (in imminent danger
of death) shall not be baptized again : and the priest shall

afterwards supply the rest (/).

If a child shall be baptized by a lay person at home by reason
of necessity, the water (for the reverence of baptism) shall be
either poured into the fire or carried to the church to be put in

(h) Lind. p. 63.

M Otho. Athon, p. 10.
(&) Lind. p. 245.

(/) Lind. p. 41.
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the font ; and the vessel shall be burnt or applied to the uses of

the church (m).

Prayer Books By the Rubrics of the Prayer Books of the 2nd and of the
of Edward VI. 5^ Edward VI. it was ordered to the following effect: The

pastors and curates shall often admonish the people, that

without great cause and necessity they baptize not children at

home in their houses ; and when great need shall compel them
so to do, that then they minister it on this fashion : First, let

them that be present call upon Grod for his grace, and say the

Lord's Prayer, if the time will suffer; and then one of them
shall name the child, and dip him in the water, or pour water

upon him, saying these words, I baptize thee in the name of the

Father, and of the Son, and of the Holy Ghost.
Convocation, In the manuscript copy of the articles made in convocation in
l0 ' 0, the year 1575, the twelfth is, "Item, Where some ambiguity

and doubt hath risen among divers, by what persons private

baptism is to be administered; forasmuch as by the Book of

Common Prayer allowed by the statute, the bishop of the

diocese is authorized to expound and resolve all such doubts as

shall arise, concerning the manner, how to understand, and to

execute the things contained in the said book ; it is now, by the

said archbishop and bishops expounded and resolved, and every

of them doth expound and resolve, That the said private baptism,

in case of necessity, is only to be ministered by a lawTful minister

or deacon called to be present for that purpose, and by none
other. And that every bishop in his diocese, shall take order,

that this exposition of the said doubt shall be published in

writing, before the first day of May next coming, in every

parish church of his diocese in this province : And thereby all

other persons shall be inhibited to intermeddle with the minis-

tering of baptism privately, being no part of their vocation."

This article was not published in the printed copy; but
whether on the same account that the fifteenth article was left

out (namely, because disapproved by the crown) does not cer-

tainly appear. However the ambiguity remained, till the

conference at Hampton Court, in which the king said, that if

baptism was termed private, because any but a lawful minister

might baptize, he utterly disliked it, and the point was there

debated; which debate ended in an order to the bishops to

explain it, so as to restrain it to a lawful minister.

Prayer Book Accordingly, in the Book of Common Prayer, which was set
of James. forth in the same year, the alterations were printed in the rubric

thus :
" And also they shall warn them, that without great

cause and necessity they procure not their children to be
baptized at home in their houses. And when great need shall

compel them so to do, then baptism shall be administered on
this fashion : First, let the lawful minister and them that be
present call upon God for his grace, and say the Lord's Prayer,

(m) Lind. p. 241.
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if the time will suffer ; and then the child heing named by some
one that is present, the said lawful minister shall dip it in the

water, or pour water upon it." And other expressions in other

parts of the service, which seemed before to admit of lay baptism,

were so turned as expressly to exclude it (n).

Nevertheless, Bishop Fleetwood says, that lay baptism is not Bishop

declared invalid by any of the offices or rubrics, nor in any Fleetwood -

public act has the church ever ordered such as have been
baptized by lay hands to be rebaptized by a lawful minister,

though at the time of the Restoration there were supposed to be
in England and Wales 200,000 or 300,000 souls baptized by
such as are called lay hands. He says, whether the indis-

pensable necessity of baptism be the doctrine of the Church of

England or no, he cannot with certainty determine ; but because

he is persuaded that the church does not hold lay baptism to be
invalid, he is so far persuaded that the church holds baptism to

be indispensably necessary where it can possibly be had, and
will have lay baptism (when a lawful minister cannot be had)

rather than none at all (o) .

By the older canon law baptism is regularly confined to priests Older canon
but in cases of necessity, laymen and even women were allowed la^.

to perform the ceremony. Baptizandi aidem cura ad solos

saeerdotes pertinet, ejusque ministerium nee ipsis diaconis expleve

pennittitur, absque episcopo vetpresbytero : nisi his procul absentibus,

ultima languoris cogat necessitas : quo casu et laicis fidelibus, atque

ipsis mulieribus bapfizare permittitur (p).
Griannone, speaking of the latter part of the third century, G-iannone.

remarks that it was the custom of these days, for persons of

rank and consideration to adopt the very pernicious habit of
deferring their baptism till the eve of their exposure to some
great and unusual peril, or till the latter days of their life ; in

other words, they remained Catechumens till the near approach
of one of these two events. After mentioning that it was a
matter of historical notoriety that such had been the case with
Constantine, and inferring from this fact the falsity of the
claims of the Roman Church to that territory which they
asserted had been granted by the emperor at his baptism, he
gives these reasons for the prevalence of this custom :

" People
imagined that by deferring their baptism till the last moments
of their existence, they thereby not only escaped the rigorous
severities which in these days the church enjoined upon Christian
penitents, but moreover that this procrastination of their baptism
gave them a greater security for the eternal welfare of their
souls. Because, as any one might administer this sacrament,
even an infidel, neophyte or harlot, as the matter of it being
water was always at hand, and as the form was simple and
couched in very few words, he would indeed be the most

(n) Gibs. p. 369. (p) Inst. Juris. Can. II. 3; X. iii

(o) Fleetwood's Works, p. 530. 42. See also Lind. 50.
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Kemp v.

Wickes.

Mastin v.

Escott.

Dr. Law-
rence's opi-

nion, that a
clergyman
is bound to

baptize the
child of a
Dissenter.

unfortunate of men who should meet with so sudden a death as

not to be allowed sufficient time for the application of these

healing waters, which through the infinite merits of Christ

would in an instant cleanse him from the pollutions contracted

in this mortal life, and at once and infallibly transport him into

the happiness of another, immortal and eternal" (q).

The Koman Church undeniably held the doctrine that baptism
with water and invocation of the Trinity might be administered

by anybody (r). Many eminent writers, and amongst them the

learned Bingham, are of opinion that the Anglican Church has

always said "fieri non debet, factum valet."

The whole question underwent an elaborate discussion in the

case of Kemp v. Wickes (s), in which Sir J. Nicholl held that a

child baptized by a Dissenter, with water and the invocation

of the Trinity, was baptized in the sense of the rubric to the

burial service, and of the 68th canon, and therefore that the

burial of such child was obligatory on the clergyman. It is

hardly necessary to say that the canons, being promulgated in

1603, before the legal existence of Dissenters, could have had, at

the period of their enactment, no reference to that body, and it

would seem that a baptism performed by lay hands, in the case

of an imminent emergency, was that which was contemplated

by the canon in question. The question was again mooted in

Mastin v. Escott in 1841 ; and the case which began in the Arches
Court was appealed to the Judicial Committee of the Privy Council.

Both courts confirmed the law laid down in Kemp v. Wickes if).

In 1806, Dr. Lawrence, a very eminent civilian, was consulted

as to whether a clergyman was bound to baptize the child of a

Dissenter, knowing that such child was to be brought up in dis-

sent from the doctrines of the Church of England. To this

question the following opinion was returned :

—

" By the 68th canon, any minister who shall refuse or delay

to christen any child brought to him on Sundays or holydays,

after due notice, is liable to be suspended from his ministry for

three months. The phrase ' any child ' is general. There is no
distinction of parishioners who frequent the church or any other

place of divine worship. The reasons given by the clergyman
himself in this case might be easily shown to be weak and

(q) Giannone, Istoria Civile di ISTapoli lib. 2, c. 4, s. 1. He says Tasso
alluded to this custom in his description of Clorinda's death :

—

"A me, cbe le fui servo, e con sincera

Mente 1' amai, ti die non battezzata

;

Ne gia poteva allor battesmo darti,

Che 1' uso nol sostien di quelle parti."

—

La Gerusalemme liberata, Canto 12.

(r) Many authorities are referred

to in Sir Herbert Jenner's judg-
ment in Mastin v. Escott, 2 Curt,

p. 700.

(s) 3 Phillim. p. 276.

(t) Mastin v. Escott, 2 Curt,

p. 692 ; 1 N. of C. p. 552 ; 4 Moo.
P. C. C. p. 104; also a Special

Eeport by Dr. Curteis.
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fallacious. But the authority of the law is clear and express on

this point. The objection would of course be much stronger

against the children of papist recusants (that is, of persons con-

victed by law of being Papists), than of those parents supposed

to be Protestant Dissenters. Yet by the 3 Jac. 1, c. 5, s. 14 (u),

all popish recusants are compelled to bring their children to be

baptized by a lawful minister in the parish church.
" Doctors Commons, July 14, 180b." " F. Lawbence.

Preface to the Book of Common Prayer.'] "It was thought con- Baptism of

venient, that some prayers and thanksgivings, fitted to special tbose of riPer

occasions, should be added .... particularly .... an office ^edrs -

for the baptism of such as are of riper years, which, although

not so necessary when the former book was compiled, yet by the

growth of anabaptism through the licentiousness of the late

times crept in amongst us, is now become necessary, and may be
always useful for the baptizing of natives in our plantations,

and others converted to the faith."

Rubric. " When any such persons, as are of riper years are

to be baptized, timely notice shall be given to the bishop, or

whom he shall appoint for that purpose, a week before at the

least, by the parents or some other discreet persons ; that so due
care may be taken for their examination, whether they be

sufficiently instructed in the principles of the Christian religion,

and that they may be exhorted to prepare themselves with
prayers and fasting for the receiving of this holy sacrament.

"And if they shall be found fit, then the godfathers and
godmothers, (the people being assembled upon the Sunday or

holy-day appointed,) shall be ready to present them at the font

immediately after the second lesson, either at morning or evening
prayer, as the curate in his discretion shall think fit.

" And it is expedient that every person thus baptized should

be confirmed by the bishop so soon after his baptism as con-

veniently may be, that so he may be admitted to the holy
communion."
The case of Gorham v. The Bishop of Exeter (x) was that of a Gorham v.

clergyman beneficed in the diocese of Exeter, who, on his pre-
g

ish °p °f

sentation to a benefice of greater value, was refused admission
e

by the bishop on account of certain views which he appeared, on
examination, to hold on the subject of regeneration in baptism

;

but who on appeal obtained, by order of the Privy Council, in-

stitution to the benefice from the Dean of the Arches. The case

has been already mentioned in considering the question of pro-

ceedings by duplex querela (y). It was, as is there said, a most
peculiar case. What was the exact view which Mr. Gorham held
it is very difficult to discover. The doctrine which the Privy
Council extracted from his answers given to the bishop was this :

" That baptism is a sacrament generally necessary to salvation,

(u) Now repealed.

(x) Moore's Special Report.
(?/) Yide supra, p. 331.
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but that .the grace of regeneration does not so necessarily accom-
pany the act of baptism, that regeneration invariably takes p>lace

in baptism ; that the grace may be granted before, in, or after

baptism ; that baptism is an effectual sign of grace, by which
God works invisibly in us, but only in such as worthily receive

it—in them alone it has a wholesome effect ; and that without
reference to the qualification of the recipient, it is not in itself

an effectual sign of grace. That infants baptized, and dying
before actual sin, are certainly saved ; but that in no case is

regeneration in baptism unconditional."

This case, therefore, will be found on examination not to

support the view sometimes erroneously entertained of it, as

deciding that it is competent for a clergyman of the Church of

England to hold, nakedly and without qualification, that infant

children are not regenerated by virtue of the sacrament of

baptism.

—

—

Sect. 2.

—

Registration of Baptism.

Of registers The keeping of a church book for the age of those that should
in general. be born and christened in the parish began in the thirtieth year

of King Henry the Eighth {%)

.

And the following canon, in the main of it, was only a re-

inforcement of one of the Lord Cromwell's injunctions in the

year 1538, which was continued in those of King Edward the

Sixth and of Queen Elizabeth, in whose reign a protestation

being appointed to be made by ministers at institution, one head
of it was— I shall keep the register book, according to the

Queen's Majesty's injunctions (a).

Canon 70. By Can. 70, of 1603, " In every parish church and chapel

within this realm shall be provided one parchment book at the

charge of the parish, wherein shall be written the day and year

of every christening, wedding, and burial which have been in the

parish since the time that the law was first made in that behalf,

so far as the ancient books thereof can be procured, but especially

since the beginning of the reign of the late Queen. And for

the safe keeping of the said book, the churchwardens, at the

charge of the parish, shall provide one sure coffer with three

locks and keys ; whereof one to remain with the minister, and
the other two with the churchwardens severally, so that neither

the minister without the two churchwardens, nor the church-

wardens without the minister, shall at any time take that book
out of the said coffer. And henceforth upon every Sabbath
day, immediately after morning or evening prayer, the minister

and churchwardens shall take the said parchment book out of

(2) God. 144, 145 ; 3 Burnet, (a) Gibs. p. 204.

Hist. Reform, p. 139.
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the said coffer, and the minister, in the presence of the church-

warden shall write and record in the said book the names of all

persons christened, together with the names and surnames of

their parents, and also the names of all persons married and
buried in that parish in the week before, and the day and year
of every such christening, marriage, and burial ; and that doue,

they shall lay up that book in the coffer as before, and the

minister and churchwardens unto every page of that book, when
it shall be filled with such inscriptions, shall subscribe their

names. And the churchwardens shall once every year, within

one month after the five and twentieth day of March, transmit

unto the bishop of the diocese, or his chancellor, a true copy of

the names of all persons christened, married, or buried in their

parish in the year before (ended the said five and twentieth day
of March), and the certain days and months in which every

such christening, marriage, and burial was had, to be subscribed

with the hands of the said minister and churchwardens, to the

end the same may faithfully be preserved in the registry of the

said bishop ; which certificate shall be received without fee.

And if the minister or churchwardens shall be negligent in

performance of any thing herein contained, it shall be lawful

for the bishop or his chancellor to convent them, and proceed
against every of them as contemners of this our constitution."

The previous regulations upon this subject of 6 & 7 Will. 3, 52 Geo. 3,

0.8; 9 & 10 Will. 3, c. 35, s. 4; 26 Geo. 2, c. 33, are merged c
-
U6-

in the present Act, 52 Greo. 3, c. 146.

This Act is repealed as far as it relates to the registration of

marriages, but the registration of baptisms and burials is not
affected by any subsequent enactment.

It provides as follows :
—

Sect. 1. "Begisters of public and private baptisms, . . . . and Officiating

burials solemnized according to the rites of the united church of ministers to

England and Ireland, within all parishes or chapelries in 07%bi?c and
England, whether subject to the ordinary, or peculiar, or other private bap-

jurisdiction, shall be made and kept by the rector, vicar, curate ti8m®» °* ^
or officiating minister of every parish, (or of any chapelry where SnSmls.
the ceremonies of baptism, .... and burial have been usually
and may according to law be performed) for the time being, in
books of parchment, or of good and durable paper, to be pro- Parishes to

vided by his Majesty's printer as occasion may require, at the provide suit-

expense of the respective parishes or chapelries, whereon shall j£at minx»e
be printed upon each side of every leaf the heads of information
herein required to be entered in the registers of baptisms, ....
and burials respectively, and every such entry shall be numbered
progressively from the beginning to the end of each book, the
first entry to be distinguished by number 1 ; and every such
entry shall be divided from the entry next following" by a
printed line, according to the forms contained in the schedules
(A.), .... (C), hereto annexed; and every page of every
such book shall be numbered with progressive numbers, the

p. VOL. i. K k
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first page being marked with the number 1 in the middle of

the upper part of such page, and every subsequent page being

marked in like manner with progressive numbers, from number
1 to the end of the book."

SCHEDULE (A).

1.

BAPTISMS solemnized in the Parish of St. A. in the County of B. in the

Year One thousand eight hundred and thirteen.

When
Baptized.

Child's
Christian
Name.

Parents' Name.
Abode.

Quality,
Trade or

Profession.

By -whom the
Ceremony was
performed.Christian. Surname.

1813.

1st Feb.

No. 1.

John
Son of

William

Elizabeth
Lambeth

3rd March.

No. 2.

Ann
Daughter

of

Henry

Martha
Fulham

King's printer

to transmit to

each parish a
printed copy
of act, and
register books
adapted
to forms
prescribed.

Registers in

separate re-

gister hooks.

Sect. 2. " A printed copy of this Act, together with one book
so prepared as aforesaid, and adapted to the form of the register

of baptisms prescribed in the schedule (A.) to this Act annexed;

.... and also one other book so prepared as aforesaid, and
adapted to the form prescribed for the register of burials in the

schedule (C.) to this act annexed, shall, as soon as conveniently

may be after the passing of this act, be provided and transmitted

by his Majesty's printer to the officiating ministers of the

several parishes and chapelries in England respectively, who
are hereby required to use and apply the same in and to the

purposes of this act; and such books respectively shall be

proportioned to the population of the several parishes and
chapelries, according to the last returns of such population

made under the authority of Parliament; and other books of

like form and quality shall for the like purposes be furnished

from time to time by the churchwardens or chapelwardens of

every parish or chapelry, at the expense of the said parish or

chapelry, whenever they shall be required by the rector, vicar,

curate, or officiating minister to provide the same ; and all such

books shall be of paper, unless required to be of parchment by
such churchwardens or chapelwardens respectively."

Sect. 3. " Such registers shall be kept in such separate books

aforesaid; and every such rector, vicar, curate or officiating

minister shall, as soon as possible after the solemnization of every

baptism, whether private or public, or burial respectively, record

and enter in a fair and legible handwriting, in the proper
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register book to be provided, made and kept as aforesaid, the

several particulars described in the several schedules herein-

before mentioned, and sign the same; and in no case, unless

prevented by sickness or other unavoidable impediment, later

than within seven days after the ceremony of any such baptism

or burial shall have taken place.''

Sect. 4. " Whenever the ceremony of baptism or burial shall Certificate of

be performed in any other place than the parish church or ^fe^
S

pe
'

rf
°"

churchyard of any parish, or the chapel or chapel yard of any formed in

chapelry, providing its own distinct registers, and such ceremony other place

shall be performed by any minister not being the rector, vicar, ch^ch^c"
minister, or curate of such parish or chapelry, the minister who according to

shall perform such ceremony of baptism or burial shall, on the schedule (D.),

same or on the next day, transmit to the rector, vicar, or other j^ptism &c

minister of such parish or chapelry, or his curate, a certificate of distinguished

such baptism or burial in the form contained in the schedule (D.) accordingly,

to this act annexed, and the rector, vicar, minister, or curate of

such parish or chapelry, shall thereupon enter such baptism or

burial according to such certificate in the book kept pursuant to

this act for such purpose; and shall add to such entry the

following words, ' According to the certificate of the Reverend
transmitted to me on the day of .'

"

Schedule (D.)

do hereby certify, that I did on the day of
baptize, according to the rites of the Church of England, son

[or ' daughter *~\ of and his wife, by the name of
To the Rector [or, as the case may be,] of

"

Sect. 6. " At the expiration of two months after the end of Annual copies

every .... year, fair copies of all the entries of the several ^â

e

e
g

.

ls^
baptisms, .... and burials, which shall have been solemnized verified by
or shall have taken place within the year preceding, shall be officiating

made by the rector, vicar, curate or other resident or officiating mmister -

minister (or by the churchwardens, chapelwardens, clerk or other

person duly appointed for the purpose, under and by the direc-

tion of such rector, vicar, curate, or other resident or officiating

ministers) on parchment, in the same form as prescribed in the
schedules hereunto annexed (to be provided by the respective

parishes), and the contents of such copies shall be verified and
signed in the form following, by the rector, vicar, curate, or

officiating minister of the parish or chapelry to which such
respective register book shall appertain :

—

'I, A. B., Rector [or, as the case may be,] of the parish of C.

[or, "of the chapelry of D."] in the county of E., do hereby
solemnly declare, that the several writings hereto annexed, purport-
ing to be copies of the several entries contained in the several register

boohs of baptism*, .... and burials of the parish or chapelry

aforesaid, from the day of to the day of , arc

K K 2
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true copies of all the several entries in the said several register boohs

respectively from the said day of to the said day

of ; and that no other entry during such period is contained in

any of such books respectively, are truly made according to

Annual copies

of register

books trans-

mitted to

registrar of

diocese.

the best of my knowledge and belief

' Signed A. B.'

Which declaration shall be fairly written, without any stamp,

on the said copy immediately after the last entry therein ; and
the signature to such declaration shall be attested by the church-

wardens or chapelwardens, or one of them, of the parish or

chapelry to which such register books shall belong."

Sect. 7. " Copies of the said register books, verified and
attested as aforesaid, shall, whether such parish or chapelry

shall be subject to the ordinary, peculiar, or other jurisdiction,

be transmitted by such churchwardens or chapelwardens, after

they, or one of them, shall have signed the same, by the post,

to the registrars of each diocese in England within which the

church or chapel shall be situated, on or before the 1st day of

June, 1814, and on or before the 1st day of June in every sub-

sequent year."

Sect. 8 enjoins registrars to report to bishops whether copies

of the registers had been sent in.

Sect. 9. "In case the rector, vicar, or other officiating minister

or curate of any parish or chapelry shall neglect or refuse to

verify and sign such copies of such several register books, and
such declaration as aforesaid, so that the churchwardens or

chapelwardens shall not be able to transmit the same, as re-

quired by this act, such churchwardens or chapelwardens shall,

within the time required by this act for the transmission thereof,

certify such default to the registrar of the diocese within which
such parish or chapelry shall be, who shall specially state the

same in his report to the bishop of such diocese."

Sect. 10. " In all cases of the baptism of any child, or the

memorandum
burial of any person in any extra-parochial place in England,

of baptisms, according to the rites of the Established Church, where there is

no church or chapel, it shall be lawful for the officiating

minister, within one month after such baptism or burial, to

deliver to the rector, vicar, or curate of such parish immediately
adjoining to the place in which such baptism or burial shall

take place, as the ordinary shall direct, a memorandum of such

baptism or burial, signed by such parent of the child baptized,

or a memorandum of such burial, signed by the person employed
about the same, together with two of the persons attending the

same, according as the nature of the case may respectively

require ; and every such memorandum respectively shall contain

all such particulars as are hereinbefore required ; and every such

memorandum delivered to the rector, vicar, or curate of any
such adjoining parish or chapelry, shall be entered in the

register of his parish, and form a part thereof."

Officiating

minister
neglecting to

verify copies

of register

books, church-
wardens to

certify

default.

Places where

&c. delivered

to officiating

minister of
adjoining
parish.
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Sect. 11 provides that letters, &c, containing annual copies of Letters free

register books addressed in the form given in schedule E., shall
of Postage -

go free of postage. This schedule is thus :

—

To the Registrar of the diocese of
at

A. B.
(
Churchwardens [or " chapelwardens "] of the parish

C. D.
)
[or "chapelry"] of [or such other description as

the case may require!.

Sect. 12. " \Vhen and so often as the copies of the said Annual copies

register books of baptisms, .... and burials as aforesaid, and ^^gBis

*J

r

also the said lists of births, baptisms, .... or burials as afore- transmitted to

said, shall be transmitted to the office of the said registrars registrars,

respectively, as aforesaid, pursuant to the directions herein- kept from

before contained for that purpose, the said registrars shall

respectively cause all the said books and lists to be safely

and securely deposited, kept, and preserved from damage or

destruction by fire or otherwise, and to be carefully arranged
for the purpose of being resorted to as occasion may require

;

and the said registrars respectively shall also cause correct Alphabetical

alphabetical lists to be made and kept in books suitable to the lists,

purpose, of the names of all persons and places mentioned in

such books and lists as shall have been transmitted to the said

registrars respectively ; which alphabetical lists and books, and
also the copies of registers and lists so transmitted to the said

registrars as aforesaid, shall be open to public search at all

reasonable times on payment of the usual fees."

Sect. 11 provided for the punishment of persons forging or

altering entries in the register.

This section has been since repealed, and the present law is

contained in 24 & 25 Yict. c. 98, s. 36, and is as follows :— 21 & 25 Vict.

" "Whosoever shall unlawfully destroy, deface, or injure, or c
-
9S -

cause or permit to be destroyed, defaced or injured, any register ^^J^1*

of births, baptisms, marriages, deaths, or burials which now is or forgin^

hereafter shall be by law authorized or required to be kept in or altering

England or Ireland, or any part of any such register, or any
fof^kina-

certified copy of any such register, or any part thereof, or shall faise entry

forge or fraudulently alter in any such register any entry therein, or

relating to any birth, baptism, marriage, death, or burial, or any f^T^^g
6

part of any such register, or any certified copy of such register, Sco.

or of any part thereof, or shall knowingly and unlawfully insert

or cause or permit to be inserted in any such register, or in any
certified copy thereof, any false entry of any matter relating to

any birth, baptism, marriage, death, or burial, or shall knowingly
and unlawfully give any false certificate relating to any birth,

baptism, marriage, death, or burial, or shall certify any writing
to be a copy or extract from any such register, knowing such
writing, or the part of such register whereof such copy or extract

shall be so given, to be false in any material particular, or shall
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52 Geo. 3,

e. 146.

Fees hereto-

fore payable.

Proviso for.

Application
of penalties.

Act to extend
to churches
(cathedral and
collegiate)

and chapels
not parochial.

forge or counterfeit the seal of or belonging to any register office

or burial board, or shall offer, utter, dispose of, or put off any
such register, entry, certified copy, certificate, or seal, knowing
the same to be false, forged or altered, or shall offer, utter,

dispose of, or put off any copy of any entry in any such register,

knowing such entry to be false, forged or altered, shall be guilty

of felony, and being convicted thereof shall be liable, at the

discretion of the court, to be kept in penal servitude for life or

for any term not less than three years, or to be imprisoned for

any term not exceeding two years, with or without hard labour,

and with or without solitary confinement."

52 Gfeo. 3, c. 146, proceeds to enact as follows :

—

Sect. 16. " Nothing in this act contained shall in any manner
diminish or increase the fees heretofore payable or of right due
to any minister for the performance of any of the before-men-

tioned duties, or to any minister or registrar for giving copies

of such registrations, but all due, legal and accustomed fees on
such occasions, and all powers and remedies for recovery thereof,

shall be and remain as though this act had not been made " (b).

Sect. 18. " One half of the amount of all fines or penalties to

be levied in pursuance of this act shall go to the person who
shall inform or sue for the same ; and the remainder of such
fines as shall be imposed on any churchwarden or chapelwarden
shall go to the poor of the parish or place for which such church-

warden or chapelwarden shall serve, and the remainder of such
fines as shall be imposed on any rector, vicar, minister, or curate,

or registrar, shall be paid and applied to such charitable pur-

poses, in the county within which the parish or place shall be,

as shall be appointed and directed by the bishop of the diocese."

Sect. 20. "All and every the provisions in this act shall

extend, so far as circumstances will permit, to cathedral and
collegiate churches, and chapels of colleges or hospitals, and the

burying grounds belonging thereto : and to the ministers who
shall officiate in such cathedral or collegiate churches, and
chapels of colleges or hospitals, and burying grounds respec-

tively, and shall baptize, .... or bury any person or persons,

although such cathedral or collegiate churches or chapels of

colleges or hospitals, or the burying grounds belonging thereto,

may not be parochial, or the ministers officiating therein may
not be as such parochial ministers, and there shall be no
churchwarden or churchwardens thereof ; and in all such cases,

the books hereinbefore directed to be provided, shall be provided

at the expense of the body having right to appoint the officiating

minister in every such cathedral or collegiate church or chapel

of a college or hospital ; and copies thereof shall be transmitted

to the registrar of the diocese, within which such cathedral or

collegiate church or chapel of a college or hospital shall be, by
the officiating minister of such church, in like manner as is

(b) Vide infra, p. 509.
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herein directed with respect to parochial ministers, and shall be

attested by two of the officers of such church, college, or hospital,

as the copies of parochial registers are herein directed to be

attested by churchwardens."
In the case of Dormer v. Ekyns an information was moved for Parish regis-

in the Court of King's Bench against Mr. Ekyns, rector of the te

ĉ

r

^ooks
parish church of Walton, and against Mr. Bonner, curate of the

pu c 00 s '

same church, for refusing to give Mr. Dormer copies of certain

parts of a register belonging to that parish, and likewise for

refusing to give him a certificate of certain persons of the family

of the Dormers being born in that parish. In support of the

motion it was said, that an ejectment was depending in the

court at the time this refusal was made, and still continued to

be so, between Mr. Dormer and Mr. Parkerson and his wife,

concerning certain lands which the plaintiff claimed as heir

male of the Dormer family. Several of that family were born
in the parish of Walton ; and for that reason it was necessary to

have copies of several parts of the register, and likewise a

certificate of the birth of many in that family. Accordingly
Mr. Dormer made his application to the rector and curate of

that parish for this purpose, and offered to pay them for the

same ; but they refused letting him have them ; and the only

reason they gave was, that Mr. Parkerson and his wife were the

defendants, and they would do nothing to their prejudice. The
court said, you have a right to inspect the public books of the

parish ; but cannot oblige the rector or curate to make you out

either copies of those books, or a certificate ; for which reason

they could not grant the motion. Upon this, counsel desired a

rule to inspect those books. The court said : Motions to inspect

the public books of corporations, they grant without an affidavit

;

but on motions to inspect the public books of a parish, an affi-

davit is always requisite. By such affidavit, they said, too, it

must be sworn, that the copies of them are necessary to be pro-

duced in evidence at a trial of a cause depending, and likewise

that the inspection of those books to take copies has been
demanded and refused. Now in the present case, the first part

was sworn to, but not the latter; for which reason the court

refused to make any rule at present (c).

An entry in the register of the christening of a child, as to How far

the time of its birth, is not of itself sufficient evidence of the evldeilce-

age (d). If a parish register of baptisms state that the person
baptized was born on a particular day, that is not evidence of

the date of his birth (c). A register of baptisms is not per se

evidence of the place of birth of the party baptized (/) ; nor is

a certificate of marriage evidence unless it be shown as a copy
of the parish register. But where, in an action to recover

damages for criminal conversation with the plaintiff's wife, the

(c) 2 Barn. K. B. p. 269. p. 29.

(d) WhenY. Law, 3 Stark, p. 63. (/) Bex v. North Petherton, 5 B.
(e) Bex v. Clapham, 4 C. & P. & 0. p. 508; 8D.&E. p. 325.
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proof of . the marriage was an examined copy of the marriage
register, and the person who examined the copy with the

original register being acquainted with the handwriting of the

plaintiff and his wife, stated that the signatures to the register

were in their handwriting, it was held sufficient evidence to

prove the identity of the parties to the marriage (g) . A baptism
cannot be proved by a minute written at the time by the parish

clerk, nor by an entry in the parish register made at a subsequent
period by a succeeding incumbent, founded only upon such

minute (h). And it seems doubtful whether a parish register

not kept according to the canon (»), which requires weekly
entries, or whether a copy, without proof that the original cannot

be found, would be admitted in evidence (k). And a copy of a

register of baptism in the island of Guernsey has been held to be
insufficient evidence of a person's majority (7). But a parish

register has been received as evidence notwithstanding the loss

of a leaf, which did not destroy the series of entries (m) . Such
registers are considered for certain purposes as public books, and
persons interested in them have a right to inspect and take

copies of such parts of them as relate to their interest (n).

Custody of. 52 Greo. 3, c. 146, enacts by sect. 5, that " The several books
52 Geo. 3, wherein such entries shall respectively be made, and all register
c. 146. books heretofore in use, shall be deemed to belong to every such

parish or chapelry respectively, and shall be kept by and remain
in the power and custody of the rector, vicar, curate or other

officiating minister of each respective parish or chapelry as afore-

said, and shall be by him safely and securely kept in a dry, well-

painted iron chest, to be provided and repaired as occasion may
require, at the expense of the parish or chapelry, and which said

chest containing the said books shall be constantly kept locked

in some dry, safe and secure place within the usual place of

residence of such rector, vicar, curate or other officiating

minister, if resident within the parish or chapelry, or in the

parish church or chapel ; and the said books shall not, nor shall

any of them, be taken or removed from or out of the said chest,

at any time or for any cause whatever, except for the purpose

of making such entries therein as aforesaid, or for the inspection

of persons desirous to make search therein, or to obtain copies

from or out of the same, or to be produced as evidence in some
court of law or equity, or to be inspected as to the state and
condition thereof, or for some of the purposes of this act ; and
immediately after making such respective entries, or producing

(a) Bain v. Mason, 1 0. & P.

202; Deane v. Thomas, M. & M.
p. 361.

(h) Doe d. Warren v. Bray, 3 M.
&R. p. 428; 8 B. & 0. p. 813.

() See Bex v. Biamley, G T. R.

p. 330.

(h) Walker v. Wingfield, 18 Vcs.

p. 443.

(/) Huet v. Le Mesurier, 1 Cox,

p. 275.

(m) Walker v. Wingfield, 18 Yes.

p. 443.

(n) See Geery v. Hopkins, 2 Ld.
Rayin. p. 851 ; Warriner v. Giles,

2 Stra. p. 954.
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the said books respectively for the purposes aforesaid, the said

books shall forthwith again be safely and securely deposited in

the said chest."

By the Stamp Act (54 & 55 Vict. c. 39), schedule, the follow- Stamp duty

ing duty is imposed :— 011 extracts '

" Copy or extract " (certified) of or from any register

of births, baptisms, marriages, deaths or burials 0 0 1

Exemption*."

(1.) Copy or extract furnished by any clergyman, registrar, or

other official person pursuant to and for the purposes of any act

of parliament, or furnished to auy general or superintending

registrar under any general regulation.

(2.) Copy or extract for which the person giving the same is

not entitled to any fee or reward.

By sect. 64, " The duty upon a certified copy or extract of or Duty—by
from any register of births, baptisms, marriages, deaths or burials w^man̂ ^a
is to be paid by the person requiring the copy or extract, and bedenoted

1^
may be denoted by an adhesive stamp, which is to be cancelled by adhesive

by the person by whom the copy or extract is signed before he stamP-

delivers the same out of his hands, custody or power."

Before the establishment of a national civil registration by Non-parochial

6 & 7 Will. 4, c. 86, neither in the ecclesiastical nor in the registers,

temporal courts were copies of registries of dissenting chapels,

or of records not preserved in legally recognized official custody,

allowed to be pleaded as evidence. Sir John Nicholl said, "The Whether ad-

books themselves, however, may be produced at the hearing ™^^e
Q

in

of the cause (o) and made evidence to a certain extent." The
temporal courts, on the other hand, had refused in several

instances to allow the birth of a child or the death of a person

to be proved from the registers of dissenters (p).

The great inconvenience resulting from this rule of law caused

a commission to be issued in 1836, for the purpose of ascertaining

what remedy might best be applied to the evil. The history of

the commission, and the very curious fruit of their investigation,

will be found in their report laid before parliament on the 18th

of June, 1838, which produced on the 10th of August, 1840, the

statute of 3 & 4 Vict. c. 92. This act, after reciting the object 3 & 4 Vict,

of the commission, and the nature of its report, proceeds to enact c
-
92 •

as follows :
—

"The registrar-general of births, deaths, and marriages in Certain re-

England shall receive, and deposit in the general register office, gisteratobe

all the registers and records of births, baptisms, deaths, burials, the custody
1

of
and marriages now in the custody of the commissioners ap- the registrar-

pointed by her Majesty as aforesaid, and which they have by general -

(o) Newman v. Raithj, 1 Phillim.
( p) Ex parte Taylor, 1 J. & W.

p. 315. p. 483; Whittuch v. Waters, 4C&
P. p. 375.
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their said report recommended to be kept in some secure place

of deposit, and also the several registers and records mentioned
in the schedules (H), (I), (P) and (Q), annexed to the said

report of the said commissioners, and also such other registers

as are hereinafter directed to he deposited with him."
By sect. 2 the commissioners were continued for a year, and

were enabled to certify further registers and records to be
received and deposited in the same way.

Sect. 5. " The registrar general shall cause lists to be made
of all the registers and records which may be placed in his

custody by virtue of this act ; and every person shall be entitled,

on payment of the fees hereinafter mentioned, to search the said

lists, and any register or record therein mentioned, .... and
to have a certified extract of any entry in the said registers or

records, and for every search in any such register or record shall

be paid the sum of one shilling, and for every such certified

extract the sum of two shillings and sixpence, and no more."
Sect. 6. "All registers and records deposited in the general

register office by virtue of this act, except the registers and
records of baptism and marriages at the Fleet and King's Bench
Prisons, at May Fair, at the Mint in Southward (q) ' and else-

where, which were deposited in the registry of the bishop of

London in the year 1821, as hereinafter mentioned, shall be

deemed to be in legal custody, and shall be receivable in evi-

dence in all courts of justice, subject to the provisions herein-

after contained ; and the registrar-general shall produce, or

cause to be produced, any such register or record, on subpoena

or order of any competent court or tribunal, and on payment of

a reasonable sum, to be taxed as the court shall direct, and to

be paid to the registrar-general, on account of the loss of time
of the officer by whom such register or record shall be produced,

and to enable the registrar-general to defray the travelling and
other expenses of such officer."

Sections 9 to 19 provide for the receipt of the registers or

extracts therefrom as evidence in the several courts. Sect. 16,

as to the ecclesiastical courts, is as follows :

—

"In case any party shall intend to use in evidence in any
ecclesiastical court, .... any extract, certified as hereinbefore

mentioned, he shall plead and prove the same in the same
manner to all intents and purposes as if the same were an
extract from a parish register, save and except that any such

extract, certified as hereinbefore mentioned, shall be pleaded and
received in proof without its being necessary to prove the collation

of such extract with the original register or record : Provided
always, that the judge of the court, on cause shown by any party

to the suit (or of his own motion when the proceedings are in

poenam), may, after publication, issue a monition for the produc-

(7) These registers had never been 1 Esp. p. 213; 1 Peake, Ca. p. 303;
received in evidence: Read v. Passer, Doe v. Gafacre, 8 C. & P. p. 578.
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tion at the hearing of the cause of the original register or record

containing the entry to which such certified extract relates."

By sect. 20, " The several registers and records of baptisms Fleet and May
and marriages performed at the Fleet and King's Bench Fair registers,

Prisons, at May Fair, and at the Mint in Southwark, and else-

where, which were deposited in the registry of the Bishop of

London in the year 1821, by the authority of one of his late

majesty's principal secretaries of state, shall be transferred from
the said registry to the custody of the 'registrar-general, who is

hereby directed to receive the same for safe custody : Provided
nevertheless, that none of the provisions hereinbefore contained

respecting the registers and records made receivable in evidence

by virtue of this act shall extend to the registers and records so

deposited in the registry of the Bishop of London in the year

1821 as aforesaid."

On the 9th of August, 1841, the commissioners made their

final report as provided for in the 2nd section.

By 21 & 22 Vict. c. 25, reciting that a second commission had 21 & 22 Vict,

been issued in the twentieth year of her Majesty to examine c
-
25 -

into non-parochial registers and records, and had received 292
such registers or records, of which they had certified 265 to be
accurate and faithful, though in some cases only in parts thereof,

the registrar-general is ordered (by sect. 1) to receive and
deposit these registers and records ; and (by sect. 3) they are

made subject to all the provisions of 3 & 4 Yict. c. 92.

By sect. 2, certain registers or records, sent in too late for the

commissioners to report upon, are to be examined by three or

more persons appointed by the secretary of state
;
and, if ap-

proved by them, are by sect. 3 to be treated in like manner
with those previously mentioned.

Registers of births, baptisms, burials and marriages of British Registers

subjects beyond seas kept at British embassies and factories abroad,

have been from time to time transmitted to the Registry of the

Consistory Court of London and are there preserved (r)

.

By the Act for registering Births, Deaths and Marriages in 6 & 7 Will. 4,

England, 6 & 7 Will. 4, c. 86, it is provided as follows :— c - 86 -

Sect. 49. "Nothing herein contained shall affect the regis- Saving clause,

tration of baptisms, or burials as now by law established, or the

right of any officiating minister to receive the fees now usually
paid for the performance or registration of any baptism, burial,

or marriage " (s).

In lieu of the previous provisions in 6 & 7 Will. 4, c. 86, s. 24, 37 & 38 Vict,

and 1 Yict. c. 22, s. 2, it is enacted by sect. 8 of the Births c
-
88 -

and Deaths Eegistration Act, 1874 (37 & 38 Yict. c. 88), as

follows :

—

" When the birth of any child has been registered and the Registration

name, if any, by which it was registered is altered, or if it was of baptismal

registered without a name, when a name is given to it, the cerTalncases.

(r) See Report of the Commis- Evidence, 8th ed., ss. 1354, 1503,
sioners of 1838 ;

see, too, Taylor on and notes.

(s) Yide infra, p. 509.
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parent or guardian of such child, or other person procuring such

name to be altered or given, may, within twelve months next

after the registration of the birth, deliver to the registrar or

superintendent registrar such certificate as hereinafter mentioned,

and the registrar or superintendent registrar, upon the receipt

of that certificate, and on payment of the appointed fee, shall,

without any erasure of the original entry, forthwith enter in the

register book the name mentioned in the certificate as having
been given to the child, and, having stated upon the certificate

the fact of such entry having been made, shall forthwith send the

certificate to the Registrar General, together with a certified

copy of the entry of the birth with the name so added.
" The certificate shall be in the form given in the First

Schedule to this Act, or as near thereto as circumstances admit,

and shall be signed by the minister or person who performed
the rite of baptism upon which the name was given or altered,

or, if the child is not baptized, shall be signed by the father,

mother, or guardian of the child, or other person procuring the

name of the child to be given or altered.

" Every minister or person who performs the rite of baptism
shall deliver the certificate required by this section on demand,
on payment of a fee not exceeding one shilling.

" The provisions of this section shall apply with the prescribed

modifications in the case of births at sea, of which a return is

sent to the Registrar-General of Births and Deaths in

England."
" The form given in the above-mentioned schedule is as

follows :

—

"/ of in the county of do hereby certify, that on

the ,
18— , I baptized by the name of a male child,

produced to me by as the of , and declared by the

said to have been born at in the county of on the

18—.
" Witness my hand 18.

" [Signed by officiating minister.]
"

Sacraments
not to be
denied for

want of fee.

Sect. 3.

—

No Fee for Baptism.

It has always been a maxim of ecclesiastical law that no
sacrament of the church shall be denied to any one upon the

account of any sum of money, though it has been said that

immemorial custom may in certain special cases (s) warrant the

(s) " Firmiter inMbemus, no
cuiquam pro aliqua pecunia de-

nogetur, sepultura, vel baptismus,

vel aliquod sacramentum ecclesias-

ticum, vel etiaui matrimonium con-
trahendum impediatur. Quoniam
si quid pia devotione fidelium

consuetum fuerit erogari, super hoc
postmodum.voluinus per ordinarium
loci ecclesiis justitiam fieri, sicut in
generali concilio expressius est

statutum. Absonum etiam judi-

camus, quod de csetero pro chris-

mate et oleo aliquid exigatur, vel
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demand for a fee after the sacrament has been performed. In

England, however, the exception to the general law with respect

to baptism appears never to have been admitted (t).

In the case of Burdeaux v. Lancaster, Burdeaux, a French Burdeaux v.

protestant, had his child baptized at the French church in the
Lancaster -

Savoy, and Dr. Lancaster, vicar of St. Martin's, in which parish

it is, together with the clerk, libelled against him for a fee of

26>. 6d. due to him, and Is. for the clerk. A prohibition was

moved for, and it was urged, that this was an ecclesiastical fee

due by the canon. By Holt, Chief Justice : Nothing can be

due of common right, and how can a canon take money out of

laymen's pockets ? Lindwood says, it is simony to take any-

thing for christening or burying, unless it be a fee due by
custom ; but then, a custom for any person to take a fee for

christening a child when he doth not christen him, is not good

;

like the case in Hobart, where one dies in one parish and is

buried in another, the parish where he dies shall not have a

burying fee ; if you have a right to christen, you should libel

for that right, but you ought not to have money for christening

when you do it not (u) .

Now the Act 35 & 36 Yict. c. 36, after reciting as follows : 35 & 36 Vict.

" Whereas doubts have been entertained whether in certain
c> 36,

churches and chapels of the Church of England as by law
established, under the authority of certain local Acts of Parlia-

ment or custom, fees may not now be demanded for the

administration of the sacrament of baptism, or for the due
registration of such administration : And whereas it is expedient

that such doubts should not exist " ; enacts " That from and
after the passing of this Act it shall not be lawful for the

minister, clerk in orders, parish clerk, vestry clerk, warden, or

any other person to demand any fee or reward for the celebra-

tion of the sacrament of baptism, or for the registry thereof

:

Provided always, that this Act shall not apply to the present

holder of any office who may at the present time be entitled by
any Act of Parliament to demand such fees."

erogetur, cum toties hoc prohibitum shire, libelled against his parishioner
reperiatur. Si quis vero contra hoc for a shilling, as due to him for

facere prgesumpserit,
#
Anathemate baptizing his child, a prohibition

sit innodatus." The gloss on Ero- was granted." Ayl. Par. p. 10(5.

gari is Sc. tempore rninistrationis By 13 & 14 Yict. c. 41 (The Parish
hujusmodi sacramentorum. Lind. of Manchester Division Act, 1850),

p. 278. s. 34, all fees for baptisms or regis-

(t) "By the ancient canons it tration of baptisms on any Sunday
was simony to take any thing for or holy day in the parish are
the sacraments of the church, be- expressly forbidden. A similar pro-
cause they ought to be administered vision is made as to new parishes
freely. . . . And though some created under 6 & 7 Yict. c. 37, by
ministers have sued their parish- s. 15. See also 14 & 15 Yict. c. 97,
ioners for a fee due to them on s. 17.

baptism, yet I cannot find anything («) 1 Salk. p. 332
;
Holt, p. 317 ;

due for it by virtue of any custom 12 Mod. p. 171. See Topsail v.

or otherwise; And, therefore, when Ferrers, Hob. 175.

the curate of Bridlington, in York-
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CHAPTER III.

CATECHISM.

Catechism (a), or " catechismus" is derived from the Greek
word " xaryxw" signifying originally to sound a thing in the

ear of the person spoken to, then to exhort and then to instruct.

It is used in various significations in the New Testament (b).

" In 'xaTTixeX'" says Bishop Andrewes, " is included an itera-

tion, and from ' r^ia,' we have our word echo. '
9Hx^ 9

is

indeed 'to sound the last syllable/ and such sounders haply there

are enough ; but ' ytocm^co
9

is * to sound in the whole after one
again.' And such is the repetition which is required of the

right and true ' xtxr-nxovfAsvoi,
9 young catechised Christians, and

those places are called ' jtotTex&,
9

that give the whole verse or

word again" (6-).

To catechize is here understood in the ecclesiastical sense of

giving elementary instruction in the Christian religion by the

form of dialogue. The teacher is the catechist, the pupil the

catechumen, the guide of instruction the catechism.

Catechists and Catechists constituted no distinct order in the earliest ages of

in^tne^r^
our cnurcn

'
were chosen from the other orders for the pur-

tire church! Pose °f instructing the catechumens in the first principles of

religion, and thereby preparing them for the reception of bap-

tism. The bishop himself sometimes performed this office,

catechising on Palm Sunday such catechumens as were to be
baptized on Easter-eve. At other times, presbyters and deacons

performed this office. St. Chrysostom, while presbyter of

Antioch, entitled one of his Homilies " koctyix^^

(jJWovras (pairi^s^aa
99—(pcun^ofxsyoi, or the "illuminate," being

one title by which Christians, whose education was complete and
perfect, were discriminated from catechumens. Their other

titles, kiotoI, [AEfAvrtfAivoi, teXeIoi, all answered the same end of

distinguishing the faithful initiated perfect baptized from the

comparatively uninitiated state of catechumens. These latter

also bore several designations, such as "novitioli," "tyrones,"

&c. &c, all indicating that they were as yet but imperfect

members of the church.

(a) Miiller, Lexicon des Kir- (b) Acts of Apostles, xviii. 25,

chenrechts, " Katechisiren," III. xxi. 21; Rorn. ii. 18; Gal. vi. 6.

. 329 ;
Blunt, Annotated Book of (c) Pattern of Catechistical Doc-

ommon Prayer, p. 241 ;
Blunt, trine

; Introduction, Chap. I. sect.

Dictionary of Doctrinal and His- 10, p. 4.

torical Theology, " Catechumen."

Origin of

word.
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In the apostolic age the interval was never long between con- Interval

version and baptism. The history of Cornelius, the Ethiopian
^ersionan°d

"

Eunuch, Lydia, and the gaoler of Philippi, in the Acts of baptism,

the Apostles, demonstrate that in those days catechizing and
baptism immediately accompanied one another. In after ages

the church, fearing to admit vicious members, or those whom
persecution would render apostates, prolonged the interval, and
provided that a prescribed course of discipline and instruction

should be previously undergone. Thus Justinian enacts, in the

144th Novell, "Per duosprimum annos in fide instituantur, et pro

virions scripturas cdiscant : tuncque demum sacro redemptionis

offerantur baptismati." Another reason for late baptism was the

prevalence of a persuasion in the third century, that if no sin

intervened between baptism and death, salvation was secured

to the baptized. Constantine was not baptized till a very brief

period before his death, being influenced by this conviction to

remain a mere catechumen the greater part of his life (d).

Catechumens were also designated " auditores" (e). In the Hooker.

5th book of his Ecclesiastical Polity, Hooker says, " Ways of

teaching there have been sundry always usual in God's church.

For the first introduction of youth to the knowledge of Grod, the

Jews even to this day have their Catechisms. With religion it

fareth as with other sciences. The first delivery of the elements

thereof must, for like consideration, be framed according to the

weak and slender capacity of young beginners : unto which
manner of teaching principles in Christianity, the apostle in the

sixth to the Hebrews is himself understood to allude. For this

cause therefore, as the Decalogue of Moses declareth summarily
those things which we ought to do ; the prayer of our Lord,

whatsoever we should request or desire : so either by the Apostles,

or at leastwise out of their writings, we have the substance of

Christian belief compendiously drawn into few and short articles,

to the end that the weakness of no man's wit might either

hinder altogether the knowledge, or excuse the utter ignorance
of needful things. Such as were trained up in their rudiments,

and were so made fit to be afterward by Baptism received into

the Church, the Fathers usually in their writings do term Hearers

;

as having no further communion or fellowship with the Church,
than only this, that they were admitted to hear the principles of

Christian faith made plain unto them"(/).
By the office for the ordination of deacons, catechising is made Catechists in

the especial duty of the deacon. In our colonies catechists our colonies,

constitute an intermediate class of teachers between missionaries

and schoolmasters, not in holy orders, though very often candi-

dates for admission to them.

(d) Bingham, Orig. Eccl. passim,
Giannone, Istoria Civile di Napoli,
lib. 2, c. 4, s. 1, vide supra, p. 493.

(e) Also genvfledentes, allowed to

join in some prayers, and compe-
teiitcs, prepared for baptism.

( f) Hooker, Eccles. Pol. Bk. Y.
c. 18.
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Catechumens In India catechumens, being previously instructed in the
m India.

rudiments of Christianity, are admitted into the porch or the

verandah of the church, and undergo a probation of two years

before they receive the rite of baptism. A very long probation

in the verandah is enjoined to all such as have relapsed before

the period of their catechumenship has expired (g).

Blunt, Anno- Mr. B]unt observes, that when the offices of the Church of

Book
Pra7er England were translated into English, a catechism was inserted

in the office for confirmation. " This was of course to be learned

during the period of preparation for confirmation ; but the

rubric directed that when the rite was to be administered, the

bishop, or some one appointed by him, should * appose ' the

persons to be confirmed by requiring them to answer such ques-

tions of this catechism as the former should see fit. The object

of this was stated to be that those who were about to be con-

firmed might ' then themselves with their own mouth, and with
their own consent, openly before the Church, ratify and confess

'

what their godfathers and godmothers had promised for them
in their baptism. This custom was continued until the last

revision of the Prayer Book in 1661; but in 1552 the word
' confess ' in the rubric (used in the sense of confessing or pro-

fessing our belief) was unfortunately altered to ' confirm,' and
the rubric being then adopted as a preliminary address in the

Confirmation Service (while that which had been referred to by
the word was removed from it), a confusion of ideas was origi-

nated wrhich connected the expression 'ratify and confirm' with
the ordinance of laying on of hands instead of with the catechiz-

ing by which it is preceded. The catechism which thus stood

in the Prayer Book from 1549 to 1661 (under both the general

title of ' confirmation wherein is contained a catechism for

children,' and the particular one by which it is now alone

headed), was nearly identical with the present one, but only

extended as far as the end of the explanation of the Lord's

Prayer. It has often been said to have been made by Alexander
Nowell, who was second master of Westminster School at the

time when the Prayer Book was in preparation, but Dean of

St, Paul's from 1560 to 1602" (h).

Canon 59. By Can. 59, of 1603, " Every parson, vicar, or curate, upon
every Sunday and holy-day, before evening prayer, shall for

half an hour or more, examine and instruct the youth and
ignorant persons of his parish, in the Ten Commandments, the

Articles of the Belief, and in the Lord's Prayer ; and shall

diligently hear, instruct and teach them the Catechism set forth

in the Book of Common Prayer. And all fathers, mothers,

masters, and mistresses shall cause their children, servants and

(y) See in the Report of the Calcutta on this subject.

Society for Propagation of the (A) Blunt, Annotated Book of

Gospel for 1838, p. 69, a very inte- Common Prayer, pp. 241, 242.

resting letter from the Bishop of
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apprentices, which have not learned the Catechism, to come to

the church at the time appointed, obediently to hear, and to be

ordered by the minister until they have learned the same. And
if any minister neglect his duty herein, let him be sharply re-

proved upon the first complaint, and true notice thereof given to

the bishop or ordinary of the place. If, after submitting him-
self, he shall willingly offend therein again, let him be sus-

pended ; if so the third time, there being little hope that he
will be therein reformed, then excommunicated, and so remain
until he be reformed. And likewise if any of the said fathers,

mothers, masters, or mistresses, children, servants, or apprentices,

shall neglect their duties, as the one sort in not causing them to

come, and the other, in refusing to learn ; as aforesaid : let them
be suspended by their ordinaries (if they be not children), and
if they so persist, by the space of a month, then let them be
excommunicated."
And by the rubric at the end of the catechism, superseding, Rubric en-

to a certain extent, this canon, it is enacted, that " The curate of joining- cate-

every parish shall diligently upon Sundays and holy-days, after
c lsm°*

the second lesson at evening prayer, openly in the church

instruct and examine so many children of his parish sent unto

him, as he shall think convenient, in some part of the catechism.

And all fathers, mothers, masters and dames, shall cause their

children, servants and apprentices (which have not learned their

catechism), to come to the church at the time appointed, and
obediently to hear, and be ordered by the curate, until such

time as they have learned all that therein is appointed for them
to learn."

That part of the church catechism which treats of the sacra- Origin of

ments is not in the Prayer Book of the 2nd or 6th of Edw. 6, j^^g^
of

but was added in the beginning of the reign of King James the
ca ec lsm '

First, upon the conference at Hampton Court (i). The Puritans

complained that it was too short in its existing form. " The
addition," says Cosin (k), " was first penned by Bishop Overall

"

(then Dean of St. Paul's) " and allowed by the bishops."

In the ofiice of public baptism, the minister directs the god- Rubric as to

fathers and godmothers to take care that the child be brought to dutF of

the bishop to be confirmed by him, so soon as he or she can say
8Pon80rs -

the Creed, the Lord's Prayer, and the Ten Commandments in

the vulgar tongue, and be further instructed in the church
catechism set forth for that purpose.

"It is obvious," Mr. Blunt observes, "from the history of the From what

Catechism, that it was formed upon the basis of the Creed, the ?^c

^
ism

Lord's Prayer and the Ten Commandments. To these and to
orm

'

the catechetical exposition connected with them, was prefixed a
fourth division on the Christian nature and covenant; and at

(i) Gibs. p. 375. and Collections on the Book of

{k) Cosin, Works, Vol. V., Notes Common Prayer, p. 491.

P. VOL. I. L L
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the end was afterwards added a fifth division on the Sacra-

ments. It has thus become a comprehensive summary respect-

ing, (1) The relation between Grod and Christians, (2) Faith,

(3) Duty, (4) Prayer, (5) Grace. But although thus happily

comprehensive, it must be remembered that it does not profess

to be exhaustive ; and that when the Puritans at the Savoy
Conference wished it to be made longer by adding questions on
justification, sanctification, &c, the Bishops replied, ' The Cate-

chism is not intended as a whole body of divinity, but as a com-
prehension of the Articles of Faith, and other doctrines most
necessary to salvation ' "

(/).

(I) Blunt, Annotated Book of Common Prayer, p. 243.
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CHAPTER IV.

CONFIRMATION.

Confirmation is the rite of the Church whereby the faith of What the

the baptized person is confirmed and grace given to him to
nte 1S *

remain steadfast in that faith.

The rite is founded on the apostolical practice and precedent Founded on

recorded in the Acts of the Apostles (c. viii. 14—17) (a), "Now ^£
when the apostles which were at Jerusalem heard that Samaria

had received the word of God, they sent unto them Peter and
John : Who, when they were come down, prayed for them, tha.t

they might receive the Holy Ghost ; For as yet he was fallen

upon none of them
;
only they were baptized in the name of the

Lord Jesus. Then laid they their hands on them, and they

received the Holy Ghost."

The Roman and Greek Churches use oil in the administration Use of Eoman
of this rite. XLche?

According to the present rule of the former church the rite
u u

can only be administered by a bishop, though the pope may
delegate a priest to perform this office. The Greek Church
commits the administration of it to a priest; but the chrism

used on the occasion receives the previous benediction of the

bishop.

The English Church holds that it is competent to the bishop

only to administer this rite.

With respect to the proper age of the baptised person to be Age of per-

the recipient of this rite, the Roman Church (b) requires him to
confirmed

(a) The following valuable and ut qui in ecclesia baptisantur, prse-

remarkable passage is from St. positis ecclesise offerantur, et per
Cyprian, Epist. 73, (8): "Illienirn nostram orationem ac manus im-
qui in Samaria crediderant, fide positionem Spiritum sanctum con-
vert cre(k\leimit etintus in ecclesia, sequantur et signaculo dominico
quae una est, et cui soli gratiam consummentur." In the first Prayer
baptismi dare et peccata solvere Book of Edward VI. it was thus
permissum est, a Philippo diacono, ordered: "Then the bishop shall

quern iidem apostoli miserant, cross them in the forehead and lay
baptizati erant. Et idcirco quia his hand upon their head, saying,
legitimum baptisnium consecuti 'N., I sign thee with, the sign of

fuerint, baptisari eos ultra non the cross,' and, &c." The sign of

oportebat, sed tantummodo quod the cross and this direction is

deerat, id a Petro et Joanne factum omitted in the later Pi\ayer Books,
est, ut oratione pro eis habita, et (&) Devoti, Inst. Can. t. 1, sect.

manu impositd invocaretur et in- 11, p. 421, Do Confirmatione

;

fanderetur super eos Spiritus sanctus. Miiller, Lexicon des Kirchenrechts,
Quod nunc oruociue apud nos geritur, " Eirmung," ii. 883.

ll2
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be seven years of age at the least. The Greek Church allows

confirmation very soon after baptism, and this appears to have
been the primitive usage.

The English Church has fixed no particular age, but requires

the candidate to be of " competent age," meaning, as appears

from the service and the orders relating to it, that he should be
confirmed as soon as he has a knowledge of and is able to repeat

in English the Creed, the Lord's Prayer and the Ten Com-
mandments, and be able to answer questions from the catechism.

The churches agree that confirmation, like baptism, cannot be

repeated.

The present law of the Church of England is contained in the

following canons and rubrics.

In the office of public baptism, the minister directs the god-

fathers and godmothers to take care " that this child be brought
to the bishop to be confirmed by him, so soon as he can say

the Creed, the Lord's Prayer and the Ten Commandments in

the vulgar tongue, and be further instructed in the Church
Catechism, set forth for that purpose."

And by the rubric at the end of the office of baptism of those

that are of riper years :
—" It is expedient that every person

thus baptized, should be confirmed by the bishop, so soon after

his baptism as conveniently may be, that so he may be admitted

to the holy communion."
And by the rubric at the end of the catechism :

—" So soon as

children are come to a competent age, and can say in their

mother tongue the Creed, the Lord's Prayer, and the Ten
Commandments, and also can answer to the other questions of

the catechism, they shall be brought to the bishop."

By Can. 60 of 1603, " Forasmuch as it hath been a solemn,

ancient, and laudable custom in the church of God, continued

from the apostles' times, that all bishops should lay their

hands upon children baptized and instructed in the catechism

of Christian religion, praying over them, and blessing them,

which we commonly call confirmation; and that this holy action

hath been accustomed in the church in former ages, to be per-

formed in the bishop's visitation every third year ; we will and
appoint, That every bishop or his suffragan, in his accustomed
visitation, do in his own person carefully observe the said

custom. And if in that year, by reason of some infirmity, he
be not able personally to visit, then he shall not omit the execu-

tion of that duty of confirmation the next year after, as he may
conveniently."

By Can. 61, "Every minister, that hath cure and charge of

souls, for the better accomplishing of the orders prescribed in

the Book of Common Prayer concerning confirmation, shall

take especial care, that none may be presented to the bishop for

him to lay bis hands upon, but such as can render an account

of their faith according to the Catechism in the said book
contained. And when the bishop shall assign any time for the



CONFIRMATION

.

performance of that part of his duty, every such minister shall

use his best endeavour to prepare and make able, and likewise

to procure as many as he can to be then brought, and by the

bishop to be confirmed."

And by the rubric at the end of the Catechism:—"And Rubrics

whensoever the bishop shall give knowledge for children to be

brought unto him for their Confirmation, the curate of every

parish shall either bring or send in writing, with his hand
subscribed thereunto, the names of all such persons within his

parish as he shall think fit to be presented to the bishop to

be confirmed. And if the bishop approve of them, he shall

confirm them in manner following."

And by the previous rubric:—"And every one shall have a

godfather or a godmother as a witness of their confirmation."

And by Can. 29 :
—" . . . . neither shall any person be Canon 2

admitted godfather or godmother to any child at confirmation

before the said person so undertaking hath received the holy
communion " (c).

Lord Coke says, " If a man be baptized by the name of Change

Thomas, and after, at his confirmation by the bishop, he is
name -

named John, he may purchase by the name of his confirmation.

And this was the case of Sir Francis Grawdie, chief justice of

the Court of Common Pleas, whose name by baptism was
Thomas, and his name of confirmation Francis ; and that

name of Francis, by the advice of all the judges, in anno
''}6 Hen. VIII., he did bear, and after used in all his purchases

and grants " (d).

Dr. Burn, however, observes, " But this seemeth to be altered

by the form of the present liturgy. In the offices of old, the

bishop pronounced the name of the child or person confirmed

by him, and if he did not approve of the name, or the person

himself or his friends desired it to be altered, it might be done
by the bishop's pronouncing a new name upon his ministering

this rite, and the common law allowed the alteration ; but upon
review of the liturgy at King Charles the Second's restoration,

the office of confirmation is altered as to this point, for now the

bishop doth not pronounce the name of the person confirmed,

and therefore cannot alter it "(e).

Under the title Baptism, Dr. Burn had made the same
observation, adding, " this might be so in the time of Lord
Coke, but now the case seemeth to be altered." But Lord
Coke's authority cannot be set aside in this way. He had
before him at the time when he thus laid down the law the

confirmation services of Edward and Elizabeth, which are not,

as might be inferred from the remark of Dr. Burn, different in

this respect from that of Charles the Second. There seems to

be no reason to impugn the authority of the precedent cited by

(c) Quoted in full at p. 487.

(d) 1 Inst. p. 3.

(e) Yol. I. p. 80.
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Admission to

the holy
communion.

Lord Coke. Bishop Kennett has left on record in some MS. notes

to the Prayer Book, which are now in the British Museum, an
account of a case in which a bishop changed the name of a child

so lately as 1707. He states the fact as follows:—"On Sunday,
December 21st, 1707, the Lord Bishop of Lincoln confirmed a

young lad in Henry YII.'s chapel : who upon that ceremony
was to change his christian name, and, accordingly, the sponsor

who presented him delivered to the Bishop a certificate, which
his lordship signed, to notify that he had confirmed such a

person by such a name, and did order the parish minister then

present to register the person in the parish book under that

name. This was done by the opinion under hand of Sir Edward
Northey, and the like opinion of Lord Chief Justice Holt,

founded on the authority of Sir Edward Coke, who says it was
the common law of England " (/). There is also an instance

of such change of name on record as having occurred in the

diocese of Cork, in Ireland, as late as a.d. 1761 (g) ; and the

practice is occasionally continued to the present day (/*).

By the rubric at the end of the Office of Confirmation, " There
shall none be admitted to the holy Communion, until such

time as he be confirmed, or be ready and desirous to be
confirmed "

{%).

(/) Blunt, Annotated Book of

Common Prayer, note to 4
' Order

of Confirmation."

(g) Notes and Queries, 4th Series,

VI. p. 17.

(h) For a later case in the diocese

of Liverpool, on June 11, 1886, see

Notes and Queries, 7th Series, II.

p. 77.

(?) For the antiquity of confirma-
tion, see De Cons. v. (or Con. v.)

and Inst. Juris. Can. ii. p. 4.
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CHAPTER V.

THE SACRAMENT OF THE LORD'S SUPPER.

The sacrament of the Lord's Supper, intituled by our Lord Thepricc-'pal

himself (a) , constitutes the principal part, the great central act °*

act of Christian worship. From the very early history of

Christianity it appears, that on the Sunday the faithful met
together, and, after hearing portions of the Holy Scriptures

read, and a sermon by the bishop, produced offerings of bread,

wine and water, which being consecrated by the prayer and
blessing of the bishop or priest, were distributed among those

present, and portions were sent through the deacons to the

absent members of the congregation. At a later period a small

portion of these elements was consecrated.

The names by which this sacrament is designated in the Holy Names of this

Scriptures are these :— sacrament.

The supper of the Lord (b) .

The table of the Lord (c).

The communion of the blood and body of Christ (d).

The cup of blessing : the bread which is broken (e)

.

The breaking of bread (/).
In the writings of the Fathers we find the following designa-

tions : eucharistia, mysterium, oblatio, collecta, sacra mensa, sacra*

mention pacts et charitatis, alimentum ct poculum immortalitatis,

ayia awdhs, r\ Qualx, sacrifichun altaris, sacramentum (g).

The English divines speak of the sacrament of the altar (//),

(a) Matt. xxvi. 26—28
;
Mark,

xiv. 22—24; Luke, xxii. 19—20;
Acts, ii. 42; John, vi. 47—58;
Sheppard v. Bennett, judgment in
Court of Arches, L. R. 3 Adm. &
Eccl. p. 167, and Special Eeport.

(b) 1 Cor. xi. 20.

(c) 1 Cor. x. 21.

Id) 1 Cor. x. 16.

(e) Ibid.

(/) Acts of the Apostles, ii. 42.
" Distinguendum est tamen sub-
tiliter intra tria quae sunt in hoc
Sacramento discreta, videlicet for-

mam visibilem, veritatem corporis,

et virtutem specialem : forma est

panis et vini, Veritas carnis et

sanguinis, virtus unitatis et chari-

tatis. Primum est sacramentum et

non res. Secundum est sacramen-
tum et res. Tertium est res et non
sacramentum." X. iii. 41, 6.

(g) As to the canon law, cf. X. iii.

41, De celebratione missarum et

Sacramento eucharistise et divinis

officiis. Clem. iii. 14. De cele-

bratione missarum et aliis divinis

officiis.

{h) Cosin, Works, Vol. V., Notes
and Collections on the Book of
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the eucharist, and the holy communion, the feast on a
sacrifice (?)

,

The Roman branch of the Catholic Church uses the term
"mass," the origin of which is doubtful. Some writers have
deduced it from a Hebrew word meaning sacrifice ; some
from the Greek ^whais, mystery ; others from the Latin word
" mittere," because through the hands of the priest the un-
bloody sacrifice was offered to God; but the more probable

derivation is from the Latin word " missa," used instead of

missio, to signify the dimissio of the initiated or faithful

—

missa

fidelium— at the close of the service, ite missa est, i.e., est missio

t'obis ; the catechumens or uninitiated having been dismissed

after the reading of the gospel and the sermon (k)—missa

catechumenorum (/).

The name was first discontinued by the English Church in

Edward the Sixth's reign, though in the first Prayer Book
(a.d. 1549), put forth in the second year of his reign, the title

was " The Supper of the Lord and the Holy Communion,
commonly called the Mass;" and in "The Order of the Com-
munion" (a.d. 1548), which preceded this book, the second

rubric says, " The time of the communion shall be immediately
after that the priest himself hath received the sacrament, without

the varying of any other rite or ceremony in the mass (until

other order shall be provided) . . .
." In this "order" the

communion was administered as now in both kinds, and with a

portion of the language now used in our Prayer Book.
The body and But under every appellation the Church has always holden,

according to the laDguage of our catechism, that " the body and
blood of Christ are verily and indeed taken and received by the

faithful in the Lord's Supper."

The doctrine of Transubstantiation is one of the novelties

which the Church of Rome engrafted upon the doctrine of the

primitive church.

In a.d. 1215, Pope Innocent the Third induced a council

of the Western Church, which is untruly styled the twelfth

general or oecumenical council, to declare that in the sacrament

of the altar " the bread was by divine omnipotence transub-

stantiated into His Body and the wine into His Blood (m).

According to the 28th Article of our Church, " Transubstantiation

blood verily-

received.

Transub-
stantiation

Common Prayer, p. 102. "A neces-

sary Doctrine and Erudition for

any Christian Man," written by
Cranmer (Formularies of Faith,

Hen. YIIL, Oxford, 1856, p. 262).

(i) Bishop Cleaver. The Act 1

Edw. 6, c. 1, passed in 1547, is

entitled '

' An Act against such as

shall unreverently speak against

the Sacrament of the Body and
Blood of Christ, commonly called

the Sacrament of the Altar, and

the receiving thereof in both
kinds."

(k) Du Cange, Gloss, voce Missa.
(I) Midler, Lexicon des Kirch-

enrechts, IY. p. 80.

(m) The expression appears for

the first time in the canon law in
X. iii. 41. 6. "Qusesivisti si

quidem quis formse verborum, quam
ipse Christus expressit quum in

corpus et sanguinem suum panem
transubstantiavit et vinum," &c.



THE SACRAMENT OF THE LORD'S SUPPER. 521

(or the change of the substance in bread and wine) in the supper

of the Lord cannot be proved by Holy Writ ; but is repugnant

to the plain words of Scripture, overthroweth the nature of a

sacrament, and hath given occasion to many superstitions."

According to the rubric at the end of the Office of Confirma- Who shall or

tion, "There shall none be admitted to the holy Communion fitted to
until such time as he be confirmed, or be ready and desirous to the holy

be confirmed." communion.

According to the constitution of Archbishop Peccham, " None
shall give the communion to the parishioner of another priest

without his manifest licence ; which ordinance nevertheless shall

not extend to travellers, nor to persons in danger, nor to cases

of necessity" (n).

Travellers are parishioners of every parish (o).

Persons in danger ; that is, in danger of death (p).

And by Can. 28 of 1603, " The church-wardens or questmen Canon 28.

and their assistants, shall mark, as well as the minister, whether
all and every of the parishioners come so often every year to the

holy communion as the laws and our constitutions do require

:

and whether any strangers come often and commonly from
other parishes to their church, and shall show their minister of

them ; lest perhaps they be admitted to the Lord's table amongst
others, which they shall forbid, and remit such home to their

own parish churches and ministers, there to receive the com-
munion with the rest of their own neighbours."

The second paragraph of the rubric at the beginning of the Rubric at

order of the administration of the Lord's supper enacts, "And
Jj^j^*

if any of those be an open and notorious evil liver, or have
done any wrong to his neighbours by word or deed, so that the

congregation be thereby offended ; the curate, having knowledge
thereof, shall call him and advertise him, that in any wise he
presume not to come to the Lord's table, until he hath openly
declared himself to have truly repented, and amended his former
naughty life, that the congregation may thereby be satisfied,

which before were offended ; and that he hath recompensed the

parties to whom he hath done wrong, or at least declare himself

to be in full purpose so to do, as soon as he conveniently may."
And " The same order shall the curate use with those betwixt

whom he perceiveth malice and hatred to reign ; not suffering

them to be partakers of the Lord's table until he know them to

be reconciled. And if one of the parties so at variance be con-

tent to forgive, from the bottom of his heart, all that the other

hath trespassed against him, and to make amends for that he
himself hath offended, and the other party will not be persuaded
to a godly unity, but remain still in his frowardness and malice,

the minister in that case ought to admit the penitent person to

the holy communion, and not him that is obstinate. Provided,

(n) Lind. p. 233.

(o) Ibid.
QO Ibid.
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that every minister so repelling any, as is specified in this or the

next preceding paragraph of this rubric, shall be obliged to give

an account of the same to the ordinary within fourteen days
after at the farthest. And the ordinary shall proceed against

the offending person according to the canon."

Canon 26. By Can. 26 of 1603, " No minister shall in any wise admit
to the receiving of the holy communion, any of his cure or flock,

which be openly known to live in sin notorious, without repent-

ance, nor any who have maliciously and openly contended with
their neighbours, until they shall be reconciled, nor any church-

wardens or sidemen who having taken their oaths to present to

their ordinaries all such public offences as they are particularly

charged to inquire of in their several parishes shall (notwith-

standing their said oaths, and that their faithful discharging of

them is the chief means whereby public sins and offences may
be reformed and punished) wittingly and willingly, desperately

and irreligiously incur the horrible crime of perjury, either in

neglecting or in refusing to present such of the said enormities

and public offences as they know themselves to be committed in

their said parishes or are notoriously offensive to the congrega-

tion there
;
although they be urged by some of their neighbours,

or by their minister or by their ordinary himself, to discharge

their consciences by presenting them, and not to incur so

desperately the said horrible sin of perjury."

Canon 27. By Can. 27, " No minister, when he celebrateth the com-
munion, shall wittingly administer the same to any but to such

as kneel, under pain of suspension, nor, under the like pain, to

any that refuse to be present at public prayers, according to the

orders of the Church of England ; nor to any that are common
and notorious depravers of the Book of Common Prayer, and
Administration of the sacraments, and of the orders, rites and
ceremonies therein prescribed ; or of any thing that is contained

in any of the Articles agreed upon in the Convocation, 1562

;

or of any thing contained in the book of ordering priests and
bishops, or to any that have spoken against and depraved his

majesty's sovereign authority in causes ecclesiastical, except

every such person shall first acknowledge to the minister, before

the churchwardens his repentance for the same, and promise by
word (if he cannot write) that he will do so no more ; and except

(if he can write) he shall first do the same under his hand-
writing, to be delivered to the minister, and by him sent to the

bishop of the diocese, or ordinary of the place. Provided, that

every minister so repelling any (as is specified either in this or

in the next preceding Constitution) shall upon complaint, or

being required by the ordinary, signify the cause thereof unto

him, and therein obey his order and direction."

Canon 109. By Can. 109, "If any offend their brethren, either by adultery,

whoredom, incest, or drunkenness, or by swearing, ribaldry,

usury, any other uncleanness and wickedness of life, the church-

wardens or quest-men and side-men in their next presentments to
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their ordinaries shall faithfully present all and every of the said

offenders, to the intent that they and every of them, may be

punished by the severity of the laws, according to their deserts
;

and such notorious offenders shall not be admitted to the holy

communion, till they be reformed."

In the case of Jenkins v. Cook, it was holden, in the Arches Jenkins v.

Court, in 1875, that a layman who had published a book of Cooh -

" Selections from the Old and New Testament," from which
large portions of the Bible were omitted, on the ground, as he
stated, that the parts omitted were in their present generally

received sense quite incompatible with religion or decency, and
who expressed his disbelief in the doctrines of eternal punish-

ment, and, it appeared, punishment for sin at all, and the exist-

ence of the devil, was rightly repelled from the holy com-
munion by the incumbent of his parish, under the provisions of

the second rubric in the Order of the Administration of the

Lord's Supper and the 27th Canon (q).

It was further holden that the incumbent, having notified to

the bishop the facts of the case and sought his advice thereon,

and having then received from him either no " order and
direction " at all or an " order and direction " which he obeyed
in repelling the layman, had discharged the duty imposed
upon him by the rubric, and was therefore not liable to cri-

minal proceedings in the Ecclesiastical Court at the suit of the

layman (q).

This decision was, however, reversed on appeal, and it was
held by the Judicial Committee of the Privy Council (who came
to the conclusion that the court below had erroneously attributed

to the layman doctrines in denial of the existence and person-

ality of the devil, and of eternal or other punishment for sin

in a future state,) that the layman was neither " an open and
notorious evil liver" within the meaning of the rubric, nor "a
common and notorious depraver of the Book of Common Prayer"
within the meaning of the 27th Canon ; that no legal cause of

repulsion had been shown, and that the incumbent was liable to

criminal proceedings at the suit of the layman (r)

.

By Can. 71 of 1603, " No minister shall administer the holy Canon 71.

communion in any private house, except it be in times of neces- Not to be

sity, when any being either so impotent as he cannot go to the administered

church, or very dangerously sick, are desirous to be partakers of SJJjuse™*

6

the holy sacrament, upon pain of suspension for the first offence

and excommunication for the second. Provided, that houses
are here reputed for private houses, wherein are no chapels

dedicated and allowed by the ecclesiastical laws of this realm.

(q) L. E. 4 Adm. & Eccl. p.
463.

(r) S. C, on appeal, 1 P. D.
p. SO. See a precedent of an in-

dictment for refusing the Holy

Conimiinion in 1
' Office of a Justice

of the Peace " (published by Lee,
Pateman and Bedell, London, 1(3G2),

p. 378. Sed queere.
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Canon 22.

Notice to be
given of the
holy com-
munion.

Rubric.

Notice of

intention to

communicate,
whether
necessary.

What number
is requisite

for com-
municating-.

And provided also, under the pains before expressed, that no
chaplains do preach or administer the communion in any other

places, but in the chapels of the said houses ; and that also they
do the same very seldom upon Sundays and holidays : so that

both the lords and masters of the said houses and their families,

shall at other times resort to their own parish churches, and there

receive the holy communion at the least once every year."

By Can. 22, " Whereas every lay person is bound to receive

the holy communion thrice every year, and many notwithstand-

ing do not receive that sacrament once in a year, we do require

every minister to give warning to his parishioners publicly in

the church at morning prayer, the Sunday before every time of

his administering that holy sacrament, for their better prepara-

tion of themselves; which said warning we enjoin the said

parishioners to accept and obey, under the penalty and danger
of the law."

And by the rubric : The minister " shall always give warn-
ing for the celebration of the holy communion .... upon the

Sunday or some holiday immediately preceding."

And " So many as intend to be partakers of the holy com-
munion shall signify their names to the curate at least some
time the day before."

In the thirteenth year of Charles the Second's reign, an action

upon the case was brought against a minister for refusing the

sacrament to another, and the jury found for the plaintiff, and
gave damages. And it was moved in arrest of judgment,
among other things, that the party had not set forth in his

declaration, that he gave notice according to the statute, nor

that he was a parishioner of that parish, without which the

minister might not admit him by the laws of the church. But
these points appear not to have come under consideration,

because another exception was of itself adjudged to be fatal,

viz., that the plaintiff declared for not administering two
Sundays, and had not set forth that in the second instance he
desired the minister to do it, and yet entire damages had been
given for both (s).

In a case decided in the Provincial Court of Armagh, in

1852, it was holclen that it was not incumbent upon an intend-

ing communicant to give the notice (t).

Another rubric enacts that " There shall be no celebration of

the Lord's Supper, except there be a convenient number to

communicate with the priest, according to his discretion."

"And if there be not above twenty persons in the parish of

discretion to receive the communion, yet there shall be no com-
munion except four (or three at the least) communicate with the

priest."

"And in cathedral and collegiate churches and colleges,

(s) Clovell v. Cardinally 1 Sid. (t) Cited in Clifton v. Bidsdale, 1

p. 34. P. D. at pp. 331, 347.
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where there are many priests and deacons, they shall all receive

the communion with the priest every Sunday at the least, except

they have a reasonable cause to the contrary."

In Parnell v. Houghton (u), the privy council held that it is

sufficient in charging a clergyman with an ecclesiastical offence

in celebrating the holy communion when less than three persons

communicated, to charge the fact simpliciter in the words of the

rubric. If the clerk wishes to contend that there were other

persons in the church whom he expected to communicate, he
must plead this by way of defence.

In Clifton v. Ridsdale (#), on a charge that the defendant had
celebrated the holy communion when only one person com-
municated with him, Lord Penzance held that the fact that

a large number of persons were present at the celebration who
were possible communicants is not a sufficient defence, if the

minister before he began the celebration has not reasonable

cause to believe and does not believe that three persons at least

would communicate with him.

By Can. 20 of 1602, " The church-wardens of every parish, Canon 20.

against the time of every communion, shall at the charge of the Elements to

parish, with the advice and direction of the minister, provide a
be Provided -

sufficient quantity of fine white bread, and of good and whole-
some wine, for the number of communicants that shall from
time to time receive there ; which wine we require to be brought
to the communion table in a clean and sweet standing pot or

stoop of pewter, if not of purer metal."

And by the rubric, " The bread and wine for the communion Rubric,

shall be provided by the curate and churchwardens at the charges

of the parish."

In the case of Franklyn and The Master and Brethren of St. Cross

in 1721 (//), although by the endowment the vicar was to find

the sacrament wine, yet the court were of opinion it should be
found by the parishioners, according to the canon. It might
have been also said, according to the rubric.

The rubric also enacts, " And to take away all occasion of Quality of

dissension and superstition which any person hath or might have sacramental

concerning the bread and wine, it shall suffice that the bread
kj?

l

*(iaud

be such as is usual to be eaten, but the best and purest wheat
bread that conveniently may be gotten."

The decisions on this rubric as to the element of bread in the
cases of Mr. Purchas and of Mr. Ridsdale, and as to the
element of wine in the cases of Mr. Mackonochie, Mr. Ridsdale,

and of the Bishop of Lincoln will be noticed hereafter (s)

.

u) L. R. 6 P. C. p. 46. Clifton, 2 P. D. p. 276 ; Martin v.
x) 1 P. D. p. 316. Mackonochie, L. R. 2 Adm. & Eccl.

(y) Bunb. p. 79. p. 116; on appeal L. E. 3 P. 0.

(2) Elphinstone v. Purchas, L. E. p. 52 ; Bead v. Bp. of Lincoln, P.
3 Adm. & Eccl. p. 66; S. C, on 1891, p. 9, vide infra, Part III.,

appeal nomine Ilebbert v. Purchas, Chap. XL, Sect. 7.

L. E. 4 P. C. p. 301 ; Ridsdale v.
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Offertory.

Vestments

:

ceremonies.

Holy table.

Posture of the
communi-
cants.

In the rubric in the communion service of the 2 Edw. 6, it

was ordained that " whyles the clearkes do syng the offertory,

so many as are disposed, shall offer unto the poore mennes
boxe, every one according to his habilitie and charitable mynde."
And by the present rubric, whilst the sentences of the

offertory " are in reading, the deacons, churchwardens, or other

fit person appointed for that purpose, shall receive the alms for

the poor, and other devotions of the people, in a decent bason, to

be provided by the parish for that purpose, and reverently bring

it to the priest, who shall humbly present and place it upon the

holy table."

A later rubric enacts that after divine service is ended, " The
money given at the offertory shall be disposed of to such pious

and charitable uses as the minister and churchwardens shall

think fit. Wherein if they disagree, it shall be disposed of as

the ordinary shall appoint."

The vestments of the celebrant minister and his assistants are

the subject of rubrical provisions which have undergone much
judicial interpretation. They will be treated of hereafter (a) .

There have been also a number of decisions upon the ceremonies

prescribed or forbidden during the celebration of this service.

These also will be found in a later place (b).

The Canon (82 of 1603), and the modern decisions, as to the

structure and material of the holy table will be found in

the same chapter (c)

.

By Can. 27, of 1603, "No minister, when he celebrateth the

communion, shall wittingly administer the same to any but to

such as kneel, under pain of suspension " (d).

And by the rubric at the end of the communion office

:

" Whereas it is ordained in this office for the administration of

the Lord's Supper, that the communicants should receive the

same kneeling (which order is well meant for a signification of

our humble and grateful acknowledgment of the benefits

of Christ therein given to all worthy receivers, and for the

avoiding of such profanation and disorder in the holy com-
munion as might otherwise ensue). Yet lest the same kneeling

should, by any persons, either out of ignorance or infirmity, or

out of malice and obstinacy, be misconstrued or depraved ; It is

here declared, that thereby no adoration is intended or ought to

be done either unto the sacramental bread and wine, there

bodily received, or unto any corporal presence of Christ's

natural flesh and blood. For the sacramental bread and wine

remain still in their very natural substances, and therefore may
not be adored, (for that were idolatry, to be abhorred of all

faithful Christians) And the natural body and blood of our

Saviour Christ are in heaven, and not here, it being against the

(a) Part III., Chap. XI., Sect. 3. (c) Ibid. Sect. 4.

[b) Ibid. Sect. 7. (d) Cited in full, supra, p. 522.
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truth of Christ's natural body to be at one time in more places

than one."

By Article 30 of the Thirty-nine Articles, " The cup of the Communion

Lord is not to be denied to the lay people, for both the parts in both kinds -

of the Lord's Sacrament, by Christ's ordinance and command-
ment, ought to be ministered to all Christian men alike."

And by 1 Edw. 6, c. 1, s. 8, "Forasmuch as it is more l EJw. 6,

agreeable to the first institution of the said sacrament of the most c
-
L

precious body and blood of our Saviour Jesus Christ, and also

more conformable to the common use and practice of the apostles

and of the primitive church for the space of 500 years and more
after Christ's ascension, that the said blessed sacrament should

be administered to all Christian people under both the kinds of

bread and wine, than under the form of bread only ; and also

it is more agreeable to the first institution of Christ, and to the

usage of the apostles and the primitive church, that the people

being present should receive the same with the priest than that

the priest should receive it alone
;

" it is therefore enacted,
" that the said most blessed sacrament be hereafter commonly
delivered and ministered unto the people. . . . under the

both kinds, that is to say, of bread and wine, except necessity

otherwise require : And also that the priest, which shall

minister the same, shall at the least one day before exhort all

persons which shall be present likewise to resort and prepare

themselves to receive the same, and when the day prefixed

cometh, after a godly exhortation by the minister made (wherein

shall be further expressed the benefit and comfort promised to

them which worthily receive the said holy sacrament, and
danger and indignation of Grod threatened to them which shall

presume to receive the same unworthily, to the end that every

man may try and examine his own conscience before he shall

receive the same), the said minister shall not without lawful

cause deny the same to any person that will devoutly and
humbly desire it. . . . not condemning hereby the usage
of any church out of the king's majesty's dominions."
By the rubric, " And if any of the bread and wine remain Bread and

unconsecrated, the curate shall have it to his own use, but if wine remain-

any remain of that which was consecrated, it shall not be carried
m°*

out of the church, but the priest, and such other of the com- .

municants as he shall then call unto him, shall immediately
after the blessing reverently eat and drink the same."
By a constitution of Archbishop Langton, it is enjoined that, Oblations

" No sacrament of the church shall be denied to any one upon
jj^nister

16

the account of any sum of money, but if any thing hath been
accustomed to be given by the pious devotion of the faithful,

justice shall be done thereupon to the churches by the ordinary
of the place afterwards" (c).

And by the rubric, " Amd yearly at Easter, every parishioner

(e) Lind. p. 278. vido supra, p. 508, n.
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shall reckon with the parson, vicar or curate, or his or their

deputy or deputies, and pay to them or him all ecclesiastical

duties, accustomably due, then and at that time to be paid."
How often By the ancient canon law, every layman (not prohibited by

be a6?iunis-

t0
cr^mes °f a heinous nature) was required to communicate at

tered. least thrice in the year, namely, at Easter, Whitsuntide, and
Christmas ; and the secular clergy not communicating at those

times were not to be reckoned amongst catholics (/).
And by the rubric, " And note that every parishioner shall

communicate at the least three times in the year, of which Easter

to be one."

Canon 21. And by Can. 21 of 1603, " In every parish church and
chapel, where sacraments are to be administered within this

realm, the holy communion shall be administered by the parson,

vicar, or minister, so often, and at such times, as every

parishioner may communicate at the least thrice in the year,

(whereof the feast of Easter to be one, according as they are

appointed by the Book of Common Prayer). Provided that

every minister, as oft as he administereth the communion,
shall first receive that sacrament himself. Eurthermore no
bread or wine newly brought shall be used ; but first the words
of institution shall be rehearsed, when the said bread and
wine be present upon the communion table. Likewise the

minister shall deliver both bread and the wine to every com-
municant severally."

Canon 28. Can. 28. " The church-wardens or questmen, and their

assistants, shall mark as well as the minister whether all and
every of the parishioners come so often every year to the holy

communion as the laws and constitutions do require "
(g).

Canon 112. Can. 112. "The minister, church-wardens, questmen and
assistants of every parish church and chapel, shall yearly, within

forty days after Easter exhibit to the bishop or his chancellor

the names and surnames of all the parishioners, as well men as

women, which being of the age of sixteen years received not the

communion at Easter before."

Canon 24. By Can. 24, "All deans, wardens, masters, or heads of

cathedral and collegiate churches, prebendaries, canons, vicars,

petty canons, singing men, and all others of the foundation,

shall receive the communion four times yearly at the least " (h).

Canon 23. And by Can. 23, " In all colleges and halls within both the

universities, the masters and fellows, such especially as have
any pupils, shall be careful that all their said pupils, and the

rest that remain among them, be well brought up, and
thoroughly instructed in points of religion, and that they do
diligently frequent public service and sermons, and receive the

holy communion ; which we ordain to be administered in all

such colleges and halls the first or second Sunday of every

(/) Gibs. p. 387. (h) This Canon is set out in full

(g) This Canon is sot out in full at p. 135.

at p. 521.
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month, requiring all the said masters, fellows, and scholars, and
all the rest of the students, officers, and all other the servants

there, so to he ordered, that every one of them shall com-
municate four times in the year at the least, kneeling reverently

and decently upon their knees, according to the order of the

Communion book prescribed in that behalf."

By 1 Edw. 6, c. 1, s. 1, whosoever shall deprave, despise or lEdw. 6, c. l.

contemn the most blessed sacrament of the body and blood of Secular

our Saviour Jesus Christ, commonly called the sacrament of the
J^rawi^the

altar, and in scripture the supper and table of the Lord, holy com-

the communion and partaking of the body and blood of Christ, munion.

in contempt thereof, by any contemptuous words, or by any
words of depraving, despising or reviling, or whosoever shall

advisedly in any otherwise contemn, despise or revile the said

most blessed sacrament, contrary to the effects and declaration

abovesaid, shall suffer imprisonment of his body, and make fine

and ransom at the king's will.

Sects. 2, 3, and 4 provide for the trial of offences against this

statute at quarter sessions.

By sect. 5, " Provided that the said justices at their quarter

sessions, where any offender shall be or stand indicted of any
of the . . . offences aforesaid shall direct and award one writ in

the king's name to the bishop of the diocese wherein the offence

or offences be supposed to be committed, willing and requiring

the said bishop to be in his own person, or by his chancellor, or

other his sufficient deputy learned at the quarter sessions in the

said county to be holden, when and where the said offender shall

be arraigned and tried, appointing to them in the said writ the

day and place of the said arraignment, which writ " shall be of

the form given in the act.

This statute has not yet been repealed, but is practically

inoperative.

By the rubric, " Upon the Sundays and other holy-days (if Service when

there be no communion) shall be said all that is appointed at there is

the communion, until the end of the general prayer For the
commumon -

whole state of Christ's church militant here on earth, together

with one or more of these collects last before rehearsed : con-

cluding with the blessing."

In the last rubric to the communion service of the second Real

Prayer Book of Edward the Sixth these words occur . . .
" lest Presence,

yet the same kneeling might be thought or taken otherwise, we do Alteration of

declare that it is not meant thereby, that any adoration is done,
lubllc -

or ought to be done, either unto the sacramental bread and wine
there bodily received, or to any real or essential presence there

being of Christ's natural flesh and blood."
But in the present rubric these words have undergone a

remarkable change, as follows : "Or unto any corporal presence
of Christ's natural flesh and blood."

"It was happy with Christendom," says Bishop Taylor, Bishop

" when she, in this article, retained the same simplicity, which ^™™J
P. VOL. 1. MM
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she was always bound to do in her manners and intercourse ; that

is, to believe the thing heartily, and not to enquire curiously

;

and there was peace in this article for almost a thousand years

together ; and yet that Transubstantiation was not determined, I

hope to make very evident :
' In synaxi transubstantiationem serd

definwit ecclesia ; diii satis erat credere, sive sub pane consecrato,

sive quocunque modo adesse verum corpus Christi;' so said the

great Erasmus (i) . ' It was late before the church denned
transubstantiation ; for a long time together it did suffice to

believe that the true body of Christ was present, whether under
the consecrated bread or any other way :

' so the thing was
believed, the manner was not stood upon. And it is a famous
saying of Durandus (k) ,

' Verbum audimus, motum sentimus,

modum nescimus, prwsentiam credimus—We hear the word, we
perceive the motion, we know not the manner, but we believe

the presence.' And Ferus (/), of whom Sixtus Senensis (m)

affirms that he was * vir nobiliter doctus, plus et eruditus] hath

these words :
' Cum ccrtum sit ibi esse corpus Christi, quid opus

est disputare num pants substantia maneat, vel non '?—When it is

certain that Christ's body is there, what need we dispute whether
the substance of bread remain or no ? ' And therefore Cuthbert

Tonstal (n)
,
Bishop of Duresme, would have every one left to

his conjecture concerning the manner; ' De modo quo id fieret,

satius erat curiosum quemque relinquere sua? conjecturm, sicut libe-

rum fuit ante concilium Lateranum—Before the Lateran Council

it was free for every one to opine as they please, and it were
better it were so now.' But St. Cyril (0) would not allow so

much liberty ; not that he would have the manner determined,

but not so much as thought upon. ' Firmam fidem mysteriis

adhibcntes, nunquam in tarn sublimibus rebus, Mud quomodo, aut

cogitemus aut proferamus? For if we go about to think it or

understand it we lose our labour. ; Quomodo enim id fiat, ne in

mente inteUigere, nec lingua dicere possumus, sed silentio et firmd

fide id suscipimus—We can perceive the thing by faith, but
cannot express it in words nor understand with our mind,' said

St. Bernard' (p). ' Oportet igitur (it is at last, after the steps of

the former progress, come to be a duty) nos in sumptionibus divi-

norum mysteriorum, indubitatam retinere fidem, et non qucerere quo

pactoJ The sum is this : the manner was denned but very

lately ; there is no need at all to dispute it ; no advantages by
it ; and therefore it were better it were left at liberty to every

man to think as he please ; for so it was in the church for above

a thousand years together ; and yet it were better men would

(i) On 1 Cor. vii. (torn. vi. col.

696 c).

(k) Neander Synops. Chron. p.
203 (at fol. 90 a, 8vo.).

(0 In Matt. xxvi. (fol. 341 b).
#

(m) Bibliotheca Sixt. Senensis,

lib. iy. tit. Johannes Ferus (torn. 1,

p. 415).

(n) Tonstal de Eucharistia, lib. i.

p. 46, 4to, Lutet. 1554.

(0) Cyril (Alex.) in Joh. lib. iv.

c. 13.

(p) Epist. lxxyii.
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not at all trouble themselves concerning it ; for it is a thing im-

possible to be understood, and therefore it is not fit to be inquired

after. This was their sense : and I suppose we do in no sense

prevaricate their so pious and prudent council by saying ' the

presence of Christ is real and spiritual/ because this account

does still leave the mystery in his deepest mystery "
(q).

"The sacrament of the Lord's supper," Professor Blunt Professor

observes, "is estimated as lowly as that of baptism by the Blunt -

Socinians. They represent it as a mere commemoration of the

death of Christ, the most signal of His acts : and not possessing

any virtue in itself to serve us ; whatever benefits we receive

from Christ being independent of it and enjoyed by us already

;

a doctrine in both its features different from that of our church,

which maintains that the Lord's supper is a continual remem-
brance of the sacrifice of the death of Christ ; and that in it our

souls are strengthened and refreshed by the Body and Blood of

Christ" (r).

" Let curious and sharp-witted men," says Hooker, " beat Hooker,

their heads about what questions themselves will ; the very letter

of the word of Christ giveth plain security that these mysteries

do, as nails, fasten us to His very cross, that by them we draw
out, as touching efficacy, force, and virtue, even the blood of His
gored side ; in the wounds of our Kedeemer we there dip our
tongues ; we are dyed red both within and without ; our hunger
is satisfied, and our thirst for ever quenched. They are things

wonderful which he feeleth, great which he seeth, and unheard
of which he uttereth, whose soul is possessed of this Paschal

Lamb and made joyful in the strength of this new wine. This
bread hath in it more than the substance which our eyes behold

;

this cup, hallowed with solemn benediction, availeth to the

endless life and welfare both of soul and body ; in that it serveth

as well for a medicine to heal our infirmities and purge our sins

as for a sacrifice of thanksgiving ; with touching it sanctifieth

;

it enlighteneth with belief ; it truly conformeth us to the image
of Jesus Christ. What these elements are in themselves it

skilleth not ; it is enough that to me which take them they are

the Body and Blood of Christ. His promise in witness hereof

sufficeth ; His word He knoweth which way to accomplish.

"Why should any cogitation possess the mind of a faithful com-
municant but this :

' 0 my God, Thou art true ; 0 my soul, thou
art happy ?

'

" Thus, therefore, we see that howsoever men's opinions do
otherwise vary, nevertheless, touching baptism and the supper
of the Lord, we may, with consent of the whole Christian world,

conclude they are necessary, the one to initiate or begin, the

other to consummate or make perfect our life in Christ " (s).

(q) Jeremy Taylor, "Works, vol. lecture xii. p. 554.

vi. pp. 11—13. (s) Hooker, Eccles. Pol. bk. v.

(r) Blunt, On the Early Fathers, c. lxyii.

MM 2
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Case of the It should be here observed that the Archdeacon of Taunton (t)

Taunton™
°^ was *n ^54 the subject of a criminal proceeding in an eccle-

siastical conrt constituted under 3 & 4 Yict. c. 86, for preaching

doctrine alleged to be in contradiction to the 28th and 29th
Articles of Religion. A commission, which refused to hear

evidence, found the archdeacon prima facie guilty. The bishop

of the diocese being patron of the living which the archdeacon

held, was incapacitated from sitting as judge by an express

provision of the statute last mentioned. The Archbishop of

Canterbury sat with assessors lay and clerical as judge, and con-

demned the archdeacon and deprived him, under 13 Eliz. c. 12,

of all his preferments.

From this judgment an appeal was prosecuted to the Court of

Arches by the archdeacon, which court, when compelled by
mandamus to hear the appeal, reversed the sentence upon a pre-

liminary question as to the construction of the statute 3 & 4
Yict. c. 86, and in effect pronounced that the whole proceeding

was coram non judice, having taken place after the lapse of two
years, the time of limitation prescribed by the statute. The
promoter of the suit appealed to the Judicial Committee of

the Privy Council, which sustained the sentence of the Court

of Arches.

It is to be observed, however, that the appeal asserted by the

archdeacon was instituted against the merits of the sentence of

the archbishop, as well as against his competence to hear the

cause; and as the appeal was successful upon the first point

raised, there is, to say the least, no presumption against its

having been equally successful upon the other points of the

appeal if it had become necessary to argue them. For the arch-

bishop's competence to hear the cause had been maintained by
the court quite as unhesitatingly as his Grace's opinion upon the

construction of the Articles.

The doctrine maintained by the archdeacon and condemned
by the court of first instance was as follows :

—

1. " That the bread and wine become, by the act of consecra-

tion, ' the outward part or sign of the Lord's Supper ;

' and,

considered as objects of sense, are unchanged by the act of

consecration, ' remaining still in their very natural substances.'
"

2. " That ' the inward part or thing signified ' is ' the Body
and Blood of Christ.'

"

3. " That ' the Body and Blood of Christ ' being present

naturally in Heaven, are, supernaturally and invisibly, but
really, present in the Lord's Supper, through the elements, by
virtue of the act of consecration."

(t) Proceedings against the Arch- bishop of Canterbury, 6 E. & B.
deacon of Taunton (Martin, London, p. 546; 2 Jur., N. S. p. 835; Reg.

1857). There are many misprints v. Dodson, 7 E. & B. p. 315 ; 3 Jur.,

and some misstatements in the re- N. S. p. 439 ; Denison v. Ditcher,

port of the argument in this work ; Deane & Swabey, p. 334 ; Ditcher

Ex parte Denison, 4 E. & B. p. 292 ; v. Denison, 11 Moore, P. 0. 0. p. 324.

1 Jur., N. S. p. 517 ;
Reg. v. Arch-
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4. " That by ( the real presence of the Body and Blood of

Christ in the Lord's Supper ' is not to be understood the presence

of an influence emanating from a thing absent, but the super-

natural and invisible presence of a thing present ; of his very

Body and very Blood, present ' under the form of bread and
wine.'

"

5. " That the ' outward part or sign ' and ' the inward part or

thing signified' being brought together in and by the act of

consecration make the sacrament."

6. " That the sacrament

—

i.e., ' the outward part or sign ' and
' the inward part or thing signified '—is given to and is received

by all who communicate."
7. " That ' in such only as worthily receive the same [the

sacrament of the Body and Blood of Christ] they have a whole-

some effect or operation ; but they that receive them unworthily
purchase to themselves damnation, as St. Paul saith.'

"

8. " That worship is due to
4 the Body and Blood of Christ,'

supernaturally and invisibly, but really, present in the Lord's

Supper, ' under the form of bread and wine,' by reason of that

Grodhead with which they are personally united. But that the

elements, through which ' the Body and Blood of Christ ' are

given and received, may not be worshipped."
The case of Sheppard v. Bennett was decided by the judge of Sheppardy.

the Court of Arches on the 23rd of July, 1870. From this Bennett -

judgment an appeal was prosecuted to the Privy Council ; but
the decision was affirmed.

In that case the criminal articles charged the defendant with
having promulgated certain doctrines respecting the holy com-
munion which may be classed under the following categories :

—

(1) Opinions with respect to the presence of our Lord in the

blessed sacrament. (2) Opinions with respect to a sacrifice

said to be offered in the administration of that sacrament.

(3) Opinions with respect to the adoration of the consecrated

elements and of our Lord in that sacrament (a) .

On the first group of charges the decision of the judge of the In the Arches

Arches Court was thus :— Court.

" With respect to the first and uncorrected edition of his

pamphlet, I pronounce that Mr. Bennett, by his language
respecting the visible presence of our Lord, and the adoration of

the consecrated elements, has contravened the law of the church."

"With respect to the second and corrected edition of his

pamphlet, and the other work for which he is articled, I say
that the objective, actual and real presence, or the spiritual, real

presence, a presence external to the act of the communicant,
appears to me to be the doctrine which the formularies of our
church, duly considered and construed so as to be harmonious,

(u) L. R. 3 Adm. & Eccl. p. 167 ; and Special Report.
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intended to maintain. But I do not lay down this as a position

of law, nor do I say that what is called the receptionist doctrine

is inadmissible ; nor do I pronounce on any other teaching with
respect to the mode of presence. I mean to do no such thing by
this judgment. I mean by it to pronounce only that to describe

the mode of presence as objective, real, actual and spiritual is

certainly not contrary to the law."

With respect to the second group of charges the judge said as

follows :

—

" I am led therefore to the certain conclusion, that it is lawful

for a clergyman to speak in some sense of the eucharistic sacrifice,

and therefore in some sense also of the ' sacrifice offered by the

priest,' and * the sacrificial character ' of the holy table. Much
of Mr. Bennett's language would fall under these categories,

upon the ordinary principles of construction, by which alone in

this criminal suit I must be guided. With respect to any
language which may be considered to go beyond this limit, I
must see whether it exceeds the liberty which, according to the

judgments of the Privy Council, I must hold to be accorded to

all clergymen in cases where the formularies are not express,

imperative and susceptible of but one interpretation."

And he found that Mr. Bennett's language did not exceed

that liberty.

On the third group of charges the judge said as follows :

—

" With respect to the third category, the promoter alleges that

the defendant has promulgated the following doctrines :
—

' In or

by the passage lettered H, that adoration or worship is due to

the consecrated bread and wine. In or by the passages lettered

N, 0 and S, that adoration is due to Christ, present upon the

altars or communion tables of the church in the sacrament of

the holy communion under the form of bread and wine, on the

ground that under their veil is the sacred body and blood of our

Lord and Saviour Jesus Christ.'

"Mr. Bennett in the earlier editions of his pamphlet used
these expressions :

—
' Who myself adore and teach the people to

adore the consecrated elements, believing Christ to be in them

—

believing that under their veil is the sacred body and blood of

my Lord and Saviour Jesus Christ.'

" It seems to me that the first of these sentences does contra-

vene the mind of the Church, as expressed in the declaration

about kneeling, which is at the close of the Order of the

Administration of the Lord's Supper; and though, as will be
seen, these words are not without some countenance from con-

siderable authority, they are in my judgment to be reprehended.
" The words of the declaration are :

—
' Yet, lest the same

kneeling should by any persons, either out of ignorance or

infirmity, or out of malice or obstinacy, be misconstrued or

depraved, it is hereby declared that thereby no adoration is

intended, or ought to be done, either unto the sacramental bread
or wine there bodily received, or unto any corporal presence of
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Christ's natural flesh and blood. For the sacramental bread
and wine remain still in their very natural substances, and there-

fore may not be adored (for that were idolatry to be abhorred of

all faithful Christians) ; and the natural body and blood of our

Saviour Christ are in heaven, and not here ; it being against the

truth of Christ's natural body to be at one time in more places

than one.'

" Mr. Bennett has, however, been apprised of the error into

which his slight acquaintance with the subject has led him, and
in his latest edition this reprehensible language is withdrawn and
the following language substituted for it :

—
' Who myself adore

and teach the people to adore Christ present in the Sacrament,
under the form of bread and wine, believing that under their

veil is the sacred body and blood of my Lord and Saviour Jesus

Christ.'

" I have dealt with the question as to the expression ' under
the form of bread and wine,' and have decided that it may be
lawfully used. It remains to be considered whether to profess

and teach the adoration of Christ present in the sacrament is

unlawful.
" Such a doctrine is not at variance with the declaration of

kneeling, which discountenances the worship of the elements

and of the corporal presence of Christ.

" Nor is it repugnant to the 28th Article of Eeligion, as sug-

gested by the promoter, for it contains no declaration against

the adoration of the spiritual presence of Christ in the holy
eucharist."

The case came twice before the Privy Council ; the first time In the Privy

by way of appeal from an interlocutory judgment of the Court Council,

of Arches directing the criminal articles to be reformed {x) ; the

second time on appeal from the final sentence ( ?/)

.

On the first occasion the Privy Council held that the doctrine

of the Real Presence is not contrary to the 29th Article of

Religion. On the second occasion they confirmed Sir Robert
Phillimore's decision in the Court of Arches, and acquitted Mr.
Bennett. It was then holden by the Privy Council as follows :

—

I. That the Church of England in her Articles, and Formu-
laries, and Catechism holds and teaches affirmatively that in the

Lord's Supper the Body and Blood of Christ are given to, taken

and received by the faithful communicant. She implies there-

fore to that extent, a Presence of Christ in the ordinance to the

soul of the worthy recipient. As to the mode of this Presence

she affirms nothing except that the Body of Christ is given,

taken, and eaten, in the Supper only after an heavenly and
spiritual manner, and that " the mean whereby the Body of

Christ is received and eaten in the Supper is faith." Any other

Presence than this—any Presence which is not a Presence to the

soul of the faithful receiver— the Church does not by her

(x) L. R. 4 P. C. p. 350. {y) Ibid. p. 371.
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Articles or Formularies affirm, or require her ministers to

accept ; and consequently the maintaining by a clergyman of

a " real actual and objective " Presence of our Lord in the Sac-

rament of the Holy Communion " upon the altar under the

form of Bread and Wine " was not, in the affirmance, a doc-

trine so contradictory or repugnant to the Articles or Formu-
laries of the Church as to be properly made the ground of a

criminal charge against him, and a clergyman cannot be con-

demned for maintaining that the change in 1662, " corporal

"

for the words " real and essential " in the declaration of kneel-

ing, appended to the service of the Holy Communion, was an
intentional substitution, implying that there may be a real or

essential presence in contradistinction to a corporal presence, if

he does not in terms allege a corporal presence of the natural

Body of Christ in the Elements, or that the Body of Christ is

present in a natural or corporal manner.
II. That the 31st Article of Eeligion, after laying down the

proposition (which is adopted also in the Prayer of Consecra-

tion) that " The offering of Christ once made is that perfect

redemption, propitiation, and satisfaction for all the sins of the

whole world, both original and actual," and that " there is none
other satisfaction for sin, but that alone," proceeds on the

strength of these propositions to say that " the Sacrifice of

Masses, in which it was commonly said that the priest did offer

Christ for the quick and the dead to have remission of pain or

guilt, were blasphemous fables and dangerous deceits. It is not

lawful for a clergyman to contradict expressly or by inference

either the proposition which forms the first part of the 31st

Article, or any proposition plainly deducible from the doctrine

as to propitiatory masses, which forms the second part of it, and
is stated as a corollary to the first. Neither is it lawful for a

clergyman to teach that the Sacrifice, or offering of Christ upon
the Cross or the redemption, or propitiation, or satisfaction

wrought by it, is or can be repeated in the ordinance of the

Lord's Supper ; nor that in the ordinance of the Lord's Supper
there is, or can be, any Sacrifice or offering of Christ which is

efficacious, in the sense in which Christ's death is efficacious,

to procure the remission of guilt or the punishment of sins.

The word " sacrifice " has been applied to the Lord's Supper by
divines of eminence not in the sense of a true propitiatory or

atoning sacrifice, effectual as a satisfaction for sin, but of a rite

which calls for remembrance and represents before God that one
true Sacrifice.

III. That the doctrine that adoration is due to the consecrated

elements is contrary to law. The Church of England has for-

bidden all acts of adoration to the Sacrament, understanding by
that the consecrated elements. She has been careful to exclude
any act of adoration on the part of the minister, at or after the

consecration of the elements, and to explain the posture of kneel-

ing prescribed by the rubric. The 25th Article lays down that
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" the Sacrament of the Lord's Supper was not by Christ's ordi-

nance reserved, carried about, lifted up, or worshipped." In the

25th Article it is affirmed that "the Sacraments were not

ordained by Christ to be gazed upon, or to be carried about, but
that we should duly use them." But in the absence of a charge

of any outward act of adoration, Mr. Bennett's language was
held not to be so plainly repugnant to these Articles as to war-

rant conviction in a penal proceeding. This last conclusion was
stated to have been reached " not without doubt and division of

opinions," and by the " majority of their lordships " only.

In " the statement published by authority," London, Decern- Statement on

ber 9, 1841, which accompanied the foundation of the Anglican foundation of

bishopric in Jerusalem, was this passage :
—

" Germans intended £22op5! at
for the charge of such congregations are to be ordained according Jerusalem,

to the ritual of the English Church, and to sign the articles of

that church, and in order that they may not be disqualified by
the laws of Germany from officiating to German congregations,

they are, before ordination, to exhibit to the bishop a certificate

of their having subscribed, before some competent authority, the

Confession of Augsburg."
The 10th article of this confession asserts the real presence

in the plainest language :

—

"De Ccena Domini docent, quod cum pane et vino vere exhibeantur

corpus et sanguis Christi vescentibus in ccena Domini"
Or according to the words in another edition :

—

"De Ccena Domini docent, quod corpus et sanguis Christi vere

adsint, ct distribuantur vescentibus in ccena Domini ; et improbant
secus docentes"
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CHAPTEE VI.

CONFESSION.

What it is. The sorrow for the consequences of sin which divines call attri-

tion is distinct from the sorrow for the sin itself which they call

contrition. This latter penitence naturally leads to confession,

and thence or thereby to reconciliation with Grod, which recon-

ciliation the Church pronounces by the sentence called abso-

lution.

History of the It would appear, however, that neither private confession nor
ordinance. private absolution was ordered in the early times of the Church

—that penance was imposed after open and public confession

before the offender was restored, generally by the bishop, to his

former right to receive the eucharist (a)

.

Public penances (b), however, were gradually discontinued in

mediaeval times, and the practice of private confession increased,

till in 1215 Innocent III. promulgated the 21st Canon of the

Fourth Council of Lateran, by which " omnis utriusque sexus
"

were to confess their sins once a year at least to their parish

priest. This order was enforced by provincial councils in

England. The sacredness which the common law attached to

such confessions will be presently considered.

At the Eeformation the Church of England, without formally

repealing the old canons on this subject or directly depreciating

private confession, led by her ordinances to a discouragement of

it as a general practice, recommending it only in particular

cases.

Hooker. "It standeth with us," Hooker says, "in the Church of

England, as touching public confession, thus: First, seeing day
by day we in our Church begin our public prayers to Almighty
Grod with public acknowledgement of our sins, in which confes-

sion every man prostrate as it were before his glorious Majesty,

crieth guilty against himself, and the minister with one sentence

pronounceth universally all clear, whose acknowledgement so

made hath proceeded from a true penitent mind ; what reason

(a) Blunt, Dictionary of Doc- prepared by the Irish Synod of

trinal and Historical Theology, tit. 1711 in the Irish Prayer Book of

Confession of Sins. See form of 1723, vide supra, p. 467.

Confession and Absolution of Pri- (b) This subject is treated of in

soners under Sentence of Death, Part IV., Chap. X., Sect. 3.
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is there every man should not, under the general terms of con-

fession, represent to himself his own particulars whatsoever, and
adjoining thereunto that affection which a contrite spirit worketh,

embrace to as full effect the words of divine grace, as if the

same were severally and particularly uttered with addition of

prayers, imposition of hands, or all the ceremonies and solemni-

ties that might be used for the strengthening of men's affiance

in Grod's peculiar mercy towards them ? Such complements are

helps to support our weakness, and not causes that serve to pro-

cure or produce his gifts. If with us there be truth in the

inward parts, as David speaketh, the difference of general and
particular forms in confession and absolution is not so material,

that any man's safety or ghostly good should depend upon it.

" And for j>rivate confession and absolution it standeth thus

with us :

—

" The minister's power to absolve is publickly taught and pro- Power of

fessed, the Church not denied to have authority either for abridg- n"mster to

ing or enlarging the use and exercise of that power, upon the

people no such necessity imposed of opening their transgression

unto men, as if remission of sins otherwise were impossible

;

neither any such opinion had of the thing itself, as though it

were either unlawful or unprofitable, save only for these incon-

veniences which the world hath by experience observed in it

heretofore. And in regard thereof, the Church of England
hath hitherto thought it the safer way to refer men's hidden
crimes unto God and themselves only

;
howbeit, not without

special caution for the admonition of such as come to the holy
Sacrament, and for the comfort of such as are ready to depart

the world" (c).

Dr. Wake, Archbishop of Canterbury, who was born in 1657, Archbishop

and died in 1737, says, " The Church of England refuses no Wake -

sort of confession, either public or private, which may be any
way necessary to the quieting of men's consciences, or to the

exercising of that power of binding and loosing, which our
Saviour Christ has left to his church. We have our penitential

canons for public offenders ; we exhort men, if they have any
the least doubt or scruple, nay sometimes though they have
none, but especially before they receive the holy sacrament, to

confess their sins. We propose to them the benefit not only of

ghostly advice how to manage their repentance, but the great

comfort of absolution too, as soon as they shall complete it

When we visit our sick, we never fail to exhort them to make a
special confession of their sins to him that ministers to them

;

and when they have done it, the absolution is so full, that the
Church of Eome itself could not desire to add anything
to it"(rf).

(c) Hooker's Eccles. Pol. bk. vi. of the Church of England, in Gib-
c. 4. son's Preservative against Popery,

(d) Exposition of the Doctrine vol. iii. p. 31.
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Bishop Berkeley, who was born in 1684, and died in 1753, in

a letter to Sir John James, Bart., written in 1741, on the Eoman
Catholic Controversy, says, " I had forgot to say a word of con-

fession, which you mention as an advantage in the Church of

Rome, which is not to be had in ours. But it may be had in

our communion by any who please to have it ; and I admit it

may be very usefully practised" (<?).

The following letter was written on this subject by the late

Bishop of Exeter to the Rev. Gr. R. Prynne :

—

" Dear Sir, " Bishopstowe, October 9, 1852.
" As I do not think that the Church of England prohibits

your receiving to confession those who seek it as an habitual

practice, I do not presume to prohibit your doing so. The
church seems to me to discourage such a practice ; therefore I
should endeavour to dissuade one who came to me in pursuance

of the practice from persisting to desire it. If I had sufficient

reason to believe that he had not endeavoured honestly and
earnestly to quiet his own conscience by self-examination, and
other acts of repentance, I should not myself admit him. More
than this I must decline saying.

" Yours sincerely, H. Exeter.
" Rev. Gk R. Prynne" (./).

As to the place of Confessor to the Royal Household, the

following documents should be noticed :

—

"1625. Oct. 25th, Salisbury. Sec. Conway to Lancelot

Andrewes, Bishop of Winchester. To admit Dr. Middleton to

the place of confessor of the household. (Minute, Conway's
Letter Book, p. 233)."

_

" 1625. Nov. 4th, Bishop's "Waltham. Bishop Andrewes, of

Winchester, to Sec. Conway. Nothing has been done in the

matter of the confessorship (of the household) but with the

king's knowledge. Mr. Beckett, the present confessor, who was
appointed by Bishop Montague, has been labouring under palsy

for some years past. The king signified that he would have
Mr. Beckett continue in his place for life, whereupon he was
orderly sworn by Bishop Andrewes. This it was likely his

(e) "The Power of the Priest-

hood in Absolution, &c." by W.
Cooke, M.A., publ. by Parker, 1858,

Appendix, p. 59.

(/) From a letter from the

Bishop of Exeter to the Dean of

Exeter (published by Murray in

1852) on " Confession and Abso-
lution," p. 43. The catalogue of

divines who have written in the

sense that the Church of England
does not forbid private confession

might be largely increased. See
Appendix to the tract on "The
Power of the Priesthood " already

quoted, and on the other side, "An
Enquiry into the Doctrine of the
Church of England on Private Con-
fession," by the Eev. C. J. Elliott,

M.A. (Eivingtons, 1859). See also
'

' Letter to Bishop of London on the
Case of Mr. Poole," by Mr. Liddell
(Hayes, 1858). See also a statement
by the Bishop of Nassau, in answer
to an address from the lay members
of a congregation in his diocese,

May 25, 1871, in Nassau Guardian
and Bahama Islands Advocate and
Intelligencer of May 31, and Church
Review of Sept. 2.
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statements of

the church.

Majesty did not call to remembrance. His memory being in-

formed, his pleasure shall be fulfilled" (g).

Authoritative statements of our church on this subject may Authoritative

be found in the Ten Articles of 1536—The Institution of a

Christian Man and The Erudition for any Christian Man. But
the more important references to it are derived from the

following sources :

—

First, from the " Exhortation to Communion " in the Order
for the Holy Communion in our Prayer Books :

—

(1). In (//) the "Order of the Communion" set forth in the

year 1548, and (2) in the Second Prayer Book of King
Edward VL set forth a.d. 1552 ; at the foot of the first column
the alterations of the Prayer Book of a.d. 1549, and at the foot

of the second column those of the last revision of a.d. 1661.

Exhortation
to com-
munion.

A.D. 1548.
' 1 And if there be any of you

whose conscience is troubled and
grieved in any thing, lacking com-
fort or counsel, let him come to

me, or to some other discreet and
learned priest, taught in the law of

God, and confess and open his sin

and grief secretly, that he may re-

ceive such ghostly counsel, advice,

and comfort, that his conscience

may be relieved, and that of us (/),

as a minister of God, and of the

church, he may receive comfort and
absolution, to the satisfaction of his

mind, and avoiding of all scruple

and doubtfulness
;

requiring such
as shall be satisfied with a general

confession, not to be offended with
them that doth(n) use, to their

further satisfying, the auricular

and secret confession to the priest,

nor those also which think needful
or convenient, for the quietness of

their own consciences, particularly

to open their sins to the priest, to

be offended with them which (o) are

satisfied with their humble confes-

sion to God, and the general con-
fession to the church, but in all

things to follow and keep the rule

a.d. 1552.
1

1

And because it is requisite that
no man should come to the holy
communion but with a full trust in

God's mercy and with a quiet con-
science, therefore if there be any of

you (which (?) by the means afore-

said) cannot quiet his own con-
science, but requireth further com-
fort or counsel, (then(y) let him
come to me or(A-) some other discreet

and learned minister of God's word
and open his grief (m), that he may
receive such ghostly counsel, advice
and comfort, as his conscience may
be relieved, and that by the ministry
of God's word he may receive com-
fort and the benefit of absolution),

to the quieting of his conscience
and avoiding of all scruple and
doubtfulness."

(g) Calendar of State Papers
(Domestic), 1625, 1626, pp. 133,

143. Ann, Duchess of York, first

wife of James II., is said to have
been, whilst a member of the Church
of England, in the habit of auricular
confession.

(h) From Mr. Elliott's tract just
quoted.

(0 ''Who by this means," 1662.

0') "Then," omitted, 1662.
(k) "To," 1662.

(0 "As of the ministers," 1549.
(m) " That by the ministery of

God's holy word he may receive the
benefit of absolution together with
ghostlv counsel."

(n) "Do," 1549.
(o) "That," 1549.
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of charity ; . and every man to be
satisfied with his own conscience,

not judging other men's minds
or acts(p), whereas he hath no
warrant of God's word for (q) the

same"(r).

Visitation of

the sick.
Secondly, from the Order for the Yisitation of the Sick in the

Prayer Books :

—

1549.

Here shall the sick person

make a special confession

if he feel his conscience
troubled with any weighty
matter. After which
confession the priest

shall absolve him

after this form

:

and the same form of abso-
lution shall be used in all

private confessions.

1552.

Here shall the sick person

make a special confession

if he feel his conscience
troubled with any weighty
matter. After which
confession the priest
shall absolve him

after this sort.

1661.

Here shall the sick person
be moved to

make a special confession of
his sins

if he feel his conscience
troubled with any weighty
matter. After which
confession the priest

shall absolve him
(if he humbly and heartily

desire it)

after this sort.

Homily of

repentance.

Canon 67.

Canon 113.

The insertion in the last Prayer Book of the words " be
moved to " denote an increased sense of the importance of

confession and absolution in the cases to which the Rubric
applies.

Thirdly, from a passage in the second part of the Homily
of Eepentance, in which it is said, " I do not say but that if

any do find themselves troubled in conscience, they may repair

to their learned curate or pastor, or to some other godly learned

man, and show the trouble and doubt of their conscience to

them, that they may receive at their hands the comfortable salve

of God's word. . .
."

Fourthly, the 67th Canon of 1603 having required the

minister to visit sick people, "to comfort and instruct them
in their distress," the 11 3th Canon enacts as follows :

—

" Because it often cometh to pass that the church-wardens,

side-men, quest-men and such other persons of the laity, as are

(p) "Consciences," 1549.

(q) "To," 1549.

(r) In the Irish convocation of

1634 (when Usher was Primate of

Armagh and Bramwell Bishop of

Deny) the 19th Canon ordered that,
'

' The minister of every parish shall,

the afternoon before the said ad-

ministration (of the Lord's Supper)
give warning by the tolling of the

bell, or otherwise, to the intent,

that if any have any scruple of

conscience, or desire the special

ministry of reconciliation, he may
afford it to those that need it. And
to this end the people are often to

be exhorted to enter into a special

examination of the state of their

own souls ; and finding themselves
either extremely dull, or much
troubled in mind, they do resort to

God's ministers to receive from
them as well advice and counsel for

the quickening of their dead hearts
and the subduing of those corrup-
tions whereunto they have been
subject; as the benefit of absolu-
tion likewise for the quieting of

their conscience by the power of the
keys, which Christ hath committed
to his ministers for that purpose."
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to take care for the suppressing of sin and wickedness in their

several parishes, as much as in them lieth, by admonition, repre-

hension, and denunciation to their ordinaries, do forbear to dis-

charge their duties therein, either through fear of their superiors,

or through negligence, more than were fit, the licentiousness of

these times considered, we ordain That hereafter every parson

and vicar, or in the lawful absence of every parson or vicar,

then their curates and substitutes may join in every present-

ment with the said church-wardens, side-men and the rest above

mentioned at the times hereafter limited, if they the said church-

wardens and the rest will present such enormities as are appa-

rent in the parish ; or if they will not, then every such parson

and vicar, or in their absence, as aforesaid, their curates may
themselves present to their ordinaries at such times, and when
else they think it meet, all such crimes as they have in charges

or otherways, as by them (being the persons that should have
the chief care for the suppressing of sin and impiety in their

parishes) shall be thought to require due reformation. Provided
always, that if any man confess his secret and hidden sins to

the minister for the unburdening of his conscience, and to

receive spiritual consolation and ease of mind from him, we
do not any way bind the said minister by this our consti-

tution, but do straitly charge and admonish him, that he do
not at any time reveal and make known to any person what-
soever any crime or offence so committed to his trust and
secrecy (except they be such crimes as by the laws of this

realm his own life may be called into question for concealing

the same,) under pain of irregularity."

It is, perhaps, not easy to understand what crimes are here

intended. But we are now brought to the consideration of a

very important civil incident, so to speak, of private con-

fession.

According to the common law of England, both civil and Whether con-

ecclesiastical, before the reign of Henry the Eighth, confession fesskms ad-

was holden to be sacred and inviolable. No court of justice ^feJfc
e

e

m
compelled the confessor to reveal what had been communicated
to him by the penitent.

\[ost (s) English writers (t) on the law of evidence have
maintained that since the Eeformation the rule of professional

confidence no longer applies to confessions made to a priest,

which have ceased to be within the protection of law; and

_

(a) See "The Privilege of Re-
ligious Confessions in English
Courts of Justice," considered in a
letter to a friend, by E. Badeley,
Esq.

,
M.A., Barrister-at-Law (But-

terworths, 1865), -which may be
said to exhaust this subject. The
learning and accuracy of the writer
are well known.

(t) Peake, Compendium of the
Law of Evidence, p. 175 ; Starkie
on the Law of Evidence, p. 40;
Phillips and Arnold on the Law
of Evidence, i. p. 109

;
Taylor on

Evidence, i. pp. 787—789 [sects.

916, 917]; Eoscoe, Digest of the
Law of Criminal Evidence, p. 154.
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that they must be revealed when duly demanded in a court

of justice. It has happened, I think, both that the adjudged
cases (n) relied upon do not, when carefully examined, sustain

this position, and also that some of these learned writers have
perhaps relied too much on the authority of their predecessors.

The grave importance of the question can scarcely be over-

rated.

Mr. Best's The law upon this point appears to me to be laid down with
opinion. accuracy and fulness by Mr. Best (x) in his treatise " Principles

of the Law of Evidence." He says :—" § 583— (3). Whether
communications made to spiritual advisers are, or ought to be,

protected from disclosure in courts of justice presents a question

of some difficulty. It is commonly thought that the decisions

of the judges in the cases of B. v. GUhcm(y) and B. v. Wild (s),

added to some others that will be cited presently, have resolved

this question in the negative ; and the practice is in accordance

with that notion. But B. v. Gilliam only shows that a con-

fession of guilt made by a prisoner in consequence of the

spiritual exhortations of a clergyman that it will be for his

soul's health to do so, is receivable in evidence against him,

—

a decision perfectly well founded, because such exhortations

cannot possibly be considered 'illegal inducements to confess.'

For by this expression, as shown in a former chapter, the law
means language calculated to convey to the mind of a person

accused or suspected of an offence, that by acknowledging guilt

he will better his position with reference to the temporal conse-

quences of that offence. And the ground on which a con-

fession made after such an inducement to confess is rejected is

the reasonable apprehension that in consequence of it, the party

may have been led to make a false acknowledgment of guilt

—

an argument wholly inapplicable where he is only told that, by
his avowing the truth, a spiritual benefit will accrue to him.

B. v. Wild is even less to the purpose ; as the party who used
the exhortation there neither was, nor professed to be, a clergy-

man. The other cases to which allusion has been made are

an anonymous one in Skinner (a), R. v. Sparkes (b), Butler v.

Moore (c), and Wilson v. Bastall (d). In the first the question was
respecting a confidential communication to a man of law, which

(it) Sparke v. Sir Hugh Middle-
ton, 1 Keb. p. 505 ; Cuts v. Picker-

ing, Jones v. The Countess of Man-
chester, 1 Vent. p. 197 ;

Anon.,

Skin. p. 404 ; Bac. Abr. tit. Evi-
dence, A. 2 ; Vaillant v. Dodemead,

2 Atk. p. 524 ; The Duchess of
Kingston's case, 20 State Trials,

p. 573 ; Rex v. Sparkes, cited in

1 Peake Ca. p. 109; Wilson v.

Rastall, 4 T. R. p. 753; Rex v.

Qilham, 1 Moo. C. C. p. 186 ; Rex
v. Wild, 1 Moo. C. C. p. 452 ; Butler

v. Moore, Macnally on Evidence, '

p. 253. These cases are considered
in the following extract from Mr.
Best's work.

(x) Page 690.

{y) 1 Moo. C. C. p. 186.

(z) Ibid. p. 452.

la) Anon., Skin. p. 404.

(b) Cited in I)a Barre v. Livette,

1 Peake, Ca. p. 109.

(c) Macnally on Evidence, p. 253.

(d) 4 T. R. p. 753.
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Lord Chief Justice Holt, as might have been expected, held

privileged from disclosure
;
adding obiter that it was otherwise

4 in the case of a gentleman, parson, &c.' The second and
third are decisions, one by Buller, J., on circuit, and the other

by the Irish Master of the Rolls, that confessions to a Protestant

or Eoman Catholic clergyman are not privileged ; and in the

fourth, the judges in banc say obiter, that the privilege is con-

fined to the cases of counsel, solicitor and attorney. How far

a particular form of religious belief being disfavoured by law at

the period (a.d. 1802) affected the decision in Butler v. Moore,

is not easy to say ; but both that case and R. v. Sparkes leave

the general question untouched ; and on the latter case being
cited to Lord Kenyon, in JDu Barre v. Livetteie), he said,
1 I should have paused before I admitted the evidence there

admitted.' He, however, decided that case on the ground that

confidential communications to a legal adviser were distinguish-

able from others. It is also to be observed, that the subject

coming incidentally before Best, C. J., in Broad v. Pitt (/),
very shortly after R. v. Gilliam, he referred to that case as

deciding that the privilege in question did not apply to a clergy-

man ; but added, ' I, for one, will never compel a clergyman to

disclose communications made to him by a prisoner ; but if he
chooses to disclose them, I shall receive them in evidence.' In
a case of R. v. Griffin (g), tried before Alderson, B., at the

Central Criminal Court, part of the evidence against the accused

consisted of certain conversations between her and her spiritual

adviser, the chaplain of a workhouse, relative to the transaction

which formed the subject of accusation. On this evidence being
offered, the judge expressed a strong opinion that it was not

receivable, adding, however, ' I do not lay this down as an abso-

lute rule ; but I think such evidence ought not to be given
;

'

and the counsel for the prosecution accordingly withdrew it.

The case is not fully reported, and the result is not stated."

And lastly, in R. v. Hay (/?.), where the prisoner was indicted

for stealing a watch, the watch was traced to the possession of a
Roman Catholic priest, who was called as a witness for the pro-

secution ; and who, on being asked, " From whom did you
receive that watch," refused to answer, as he said he " received

it in connection with the confessional." Hill, J., ruled that he
was bound to answer, on the ground that by the above question

he was not asked to disclose anything stated to him in the con-

fessional: a decision apparently unimpeachable in itself, but
which leaves the general question untouched.

" § 584. There cannot, we apprehend, be much doubt that

previous to the Reformation, statements made to a priest under
the seal of confession were privileged from disclosure, except,

perhaps, when the matter thus communicated amounted to high

(e) 1 Peake, Ca. p. 108. (g) 6 Cox, C. C. p. 219.

(/) 3 C. & P. p. 518. {h) 2 P. & P. p. 4.

P. VOL. I. N N
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treason. In the old laws of Hen. I. (i) is this passage, ' Caveat

sacerdos ne de hiis qui ei confitentur peccata sua alicui recitet quod

ei confessus est, non propinquis nec extraneis ; quod si fecerit,

deponatur, et omnibus diebus vite sue ignominiosus peregrinando

pamiteat.' The laws of Hen. I. are of course not binding per se,

and are only valuable as guides to the common law, but it is

otherwise with the statute Articuli Cleri (9 Edw. II.), c. 10,

which is as follows :

—

i Quandoque aliqui confugientes ad ecclesiam

dum sunt in ecclesid custodiuntur per armatos infra

cimiterium, et quandoque infra ecclesiam, ita arte quod non possunt

exire locum sacrum causa superflui ponderis deponendi, nec per-

mittitur eis necessaria victui ministrari. Responsio : . . .

dum stmt in ecclesid, custodes eorum non debent morari infra

cimiterium, nisi necessitas vel evasionis periculum hoc requirat.

Nec arcentur confugi dum sunt in ecclesia, quin possint habere vite

necessaria, et exire libere pro obsceno pondere cleponendo. Placet

etiam Domino Regi at latrones appellatorcs, quandocumque voluerint,

possint sacerdotibus sua facinora confiteri; set caveant confessores

ne erronee hujusmodi appellators informent^ In commenting
on this statute, Sir Edward Coke writing, be it remembered,
after the Reformation, expresses himself as follows (A-) :

—

i Latrones vel appellatores. This branch extendeth only to

thieves and approvers indicted of felony, but extended not to

high treasons ; for if high treason be discovered to the confessor,

he ought to discover it, for the danger that thereupon dependeth

to the king and the whole realm, therefore this branch declareth

the common law, that the privilege of confession extendeth only

to felonies : and albeit, if a man indicted of felony becometh
an approver, he is sworn to discover all felonies and treasons,

yet is he not in degree of an approver in law but only of the

offence whereof he is indicted ; and for the rest, it i3 for the

benefit of the king to move him to mercy. So, as this branch
beginneth with thieves, extendeth only to approvers of thievery

or felony, and not to appeals of treason
;

for, by the common
law, a man indicted of high treason could not have the benefit

of clergy (as it was holden in the king's time, when this act was
made), nor any clergyman privilege of confession to conceal

high treason : And so it was resolved in 7 Hen. Y. (Rot. Pari,

anno 7 Hen. V. nu. 13) ;
whereupon friar John Randolph, the

Queen Dowager's confessor, accused her of treason, for com-
passing of the death of the king : And so it was resolved in the

case of Henry Grarnet (Hil. 3 Jac), superior of the Jesuits in

England, who would have shadowed his treason under the

privilege of confession, &c, and albeit this act extendeth to

felonies only, as hath been said, yet the caveat given to the

confessors is observable, ne erronice informent.
1 This passage

has been cited to prove the common law on this subject ; but it

is very doubtful whether the caveat at the end of the above

(i) Leges Hen. 1. c. 5, § 17. (h) 2 Inst. p. 629.
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enactment was inserted to warn the confessor against disclosing

the secrets of the penitent to others. The grammatical con-

struction and context seem to show that it was to prevent his

abusing his privilege of access to the criminal by conveying in-

formation to him from without, and the clause is translated

accordingly in the best editions of the statutes.

" § 585. If it be an error to refuse to hold sacred the com-
munications made to spiritual advisers, an opposite and greater

one is the attempt to confine the privilege to the clergy of some
particular creed. Courts of municipal law are not called on to

determine the truth or merits of the religious persuasion to

which a party belongs ; or to inquire whether it exacts auricular

confession, advises, or permits it ; the sole question ought to be
whether the party who bond fide seeks spiritual advice should be
allowed it freely. By a statute of New York, 1 No minister of

the Grospel, or priest of any denomination whatsoever, shall be
allowed to disclose any confessions made to him in his pro-

fessional character, in the course of discipline enjoined by the

rules or practice of such denomination. ' A similar statute exists

in Missouri, Wisconsin, Michigan, and Iowa, and the like prin-

ciple is recognized in France "
(/).

It seems to me at least not improbable that, when this ques- Probable

tion is again raised in an English court of justice, that court decislon -

will decide it in favour of the inviolability of the confession, and
expound the law so as to make it in harmony with that of

almost every other Christian state.

(I) Bonnier, Traite des Preuves,

§179, who adds, " Le systenie con-
traire detmirait la confiance, qui
seule peut amener le repentir, en

donnant au pretre les apparences
d'un delateur, d'autant plus odieux
qu'il serait revetu d'un caractere
sacre."

N N 2
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CHAPTER VII.

MARRIAGE.

Sect. 1.

—

General Law as to the Celebration of Marriage.

2.— Conditions Precedent— Consent, Physical and Mental
Capacity, Cultus Disparitas.

3.— Conditions Precedent—Incapacity to contract within

prohibited Degrees.

4.— Conditions Precedent—Restrictions as to Descendants of
George II.

5.—Marriage by Banns—Publication.

6.—Marriage by Banns—Duty and Liability of Clergyman.

7.—Marriage without Banns.

8.— Civil Marriage—Subsequent Religious Service.

9.—Circumstances of Marriage.

10.—Marriages when Void—Divorce.

11.—Statutes as to the Celebration of Marriage.

—

—

Sect. 1.

—

General Law as to the Celebration of Marriage.

G-eneral " Nuptice sunt conjunctio maris et fceminw, et consortium omnis
character. mtce, divini et humani juris communication {a). " Nuptice- autem

sive matrimonium est viri et mulieris conjunctio individuam vitce

consuetudinem continens" (b).

In this admirable language did the Roman jurists express the

distinction taught by heaven-inspired morality, by reason, and
the usage of civil life, between the holy estate of matrimony
and the transient union of man and woman for the mere gratifi-

cation of animal passion. So our Prayer Book says that

marriage " is not by any to be enterprised, nor taken in hand,

unadvisedly, lightly, or wantonly, to satisfy men's carnal lusts

and appetites, like brute beasts that have no understanding " (c).

(a) Dig. lib. xxiii. tit. 2. 1. contenti sunt, exceptis admodum
(b) Inst. lib. i. 9, 1; Tacitus in bis paucis, qui non libidine, sed ob

Germania (18), says, " Severa illic nobilitatem, plurhnis nuptiis am-
matrimonia, nec ullam morum par- biuntur."
tern magis laudaveris. Nam prope (c) The form of solemnization of

soli barbarorum singulis uxoribus matrimony.
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The Christian law did not affect the civil status and relations of Christian law,

marriage (d), but superadded to it a religious character, and
proclaimed it to be an ordinance of God (e).

It was obvious that the Christian law would desire marriage desired open

to be solemnized openly and in the congregation of the faithful, solemnization,

though it might not require such public solemnization as

essential to the validity of the bond, and such we find to be the

case. Tertullian (/), writing in the third century, observes :

"Ideo penes nos occulta' quoque conjunctiones, id est non prim apud
ecclesiam professce jaxta mcechiam et fornicationem judicari pericli-

tantur" While in the early collection of canon law we find it

laid down that the secrecy of the solemnization did not affect

the jural or legal validity of the contract. " Si donationum ante

nuptias, vel dotis instrumented cleftierint, pompa etiam, aliaque nupti-

arum celebritas omittatur, nuttm existimet ob id, deesse recte alias

inito matrimonio, firmitatem, vel ex co natis liberis jura posse

legitimorum auferri, si inter pares honestate personas, nulla lege

impedicntc fiat consortium, quod ipsorum consensu atque amicorum

fide firmetur" (g).

The church early recognized the fact that in blessing and Sanctity of

sanctifying the estate of matrimony it blessed and sanctified the rite *

whole relation of family (h). The Roman church afterwards

raised this contract to the rank of a sacrament. Our own
church, while denying that it possessed the indispensable charac-

teristic of a sacrament of the Grospel, namely, that it was ordained

as such by our Lord, has always recognized the special sanctity

of the religious rite by which it ought to be solemnized.

It is remarkable that the civil legislation of the Roman Civil law of

emperors, even after they had become Christians, was founded ^ome.

upon heathen principles, and the laws of Justinian recognized

the liberty of husband and wife to dissolve the contract by
mutual consent, and retained many provisions of the early

Roman law (i) which were incompatible with the Christian

character of the contract (k) .

Meanwhile the church, chiefly under the influence of St. Law of the

Augustine, began, especially after the fifth century, compara- cnurcn -

tively regardless of the civil consequences of this contract of

contracts, and apart from the provisions of secular legislation

respecting it, to invest the marriage bond more and more with a
religious character. It was not till after the reign of Justinian

that in the East any approach was made to harmony between

(d) Matt. xix. 3—9; Mark, x. (g) Codex, lib. v. 4, 22.

2—12. (h) Ephes. v. 22—25; 1 Tirn. ii.

(e) See Hyde v. Hyde and Wood- 15.

mansee, & case where Lord Pen- (i) It is not very easy to ascertain
zance refused to recognize as valid what the practice of the Greek
a Mormon marriage, L. R. 1 P. &D. church as to divorce d vinculo has
p. 130. been and is.

(/) De Pudicitia, c. 4, cited by (k) Nov. 22, cap. 4 ; cf. Nov. 117,
Eichhorn Griindsatze des Kirchen- cap. 8.

rechts, ii. 297.
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the civil and ecclesiastical regulations on this subject. In the

ninth century the civil and ecclesiastical law on this subject

became one, the latter having absolved the former (/).

Sources of Since this period the general marriage law of the European
that law. continent has been derived from the decrees of councils of the

church and the edicts of emperors, till the epoch of the Reforma-
tion.

Judgment of Lord Stowell, a great master of this as of other branches of
Lord Stowell. jurisprudence, has observed as follows :

—" The opinions which
have divided the world, or writers at least, on this subject, are

generally, two. It is held by some persons that marriage is a

contract merely civil, by others, that it is a sacred, religious

and spiritual contract, and only so to be considered. The juris-

diction of the Ecclesiastical Court was founded on ideas of this

last described nature ; but in a more correct view of the subject,

I conceive that neither of these opinions is perfectly accurate.

According to juster notions of the nature of the marriage con-

tract, it is not merely either a civil or religious contract ; and at

the present time it is not to be considered as originally and
simply one or the other. It is a contract according to the law
of nature antecedent to civil institutions, and which may take

place to all intents and purposes, wherever two persons of

different sexes engage, by mutual contracts to live together.

Our first parents lived not in political society, but as individuals,

without the regulations of any institutions of that kind. It is

hardly necessary to enter something of a protest against the

opinion, if such opinion exists, that a mere commerce between
The nature of the sexes is itself marriage. A marriage is not every casual

contrTc™^
6 commerce

J
nor would it be so even in the law of nature. A

mere casual commerce, without the intention of cohabitation,

and bringing up of children, would not constitute marriage
under any supposition. But when two persons agree to have
that commerce for the procreation and bringing up of children,

and for such lasting cohabitation—That, in a state of nature,

would be a marriage, and in the absence of all civil and religious

institutions might safely be presumed to be, as it is popularly

called, a marriage in the sight of Grod. It has been made a

question how long the cohabitation must continue by the law of

nature, whether to the end of life ? Without pursuing that

discussion, it is enough to say that it cannot be a mere casual

and temporary commerce, but must be a contract at least

extending to such purposes of a more permanent nature, in the

intention of the parties—The contract thus formed in the state

of nature is adopted as a contract of the greatest importance

in civil institutions, and it is charged with a vast variety of

obligations merely civil. Eights of property are attached to it

on very different principles in different countries ; in some there

{I) See Esmein, Le Mariage en droit Canonique, a learned and valuable
work.
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is a communio bonorum ; in some each retain their separate

property. . . . Marriage may be good independent of any
considerations of property, and the vinculum fidci may well

subsist without them. In most countries it is also clothed with

religious rites, even in rude societies, as well as in those

which are more distinguished for their civil and religious insti-

tutions. Yet in many of these societies they may be irregular,

informal, and discountenanced on that account, yet not invali-

dated. . . . The rule prevailed in all times, as the rule of

the canon law, which existed in this country and in Scotland

till other civil regulations interfered in this country ; and it

is the rule which prevails in many countries of the world,

at this day, that a mutual engagement or betrothment is a

good marriage, without consummation, according to the law of

nations, and binds the parties accordingly, as the terms of other

contracts would do, respecting the engagements they purport to

describe. If they agree, and pledge their troth to resign to

each other the use of their persons for the purpose of raising a

common offspring, by the law of nature that is complete. It is

not necessary that actual use and possession should have inter-

vened to complete the vinculum fidci. The vinculum follows on
the contract without consummation, if expressed in present

terms ; and the canon law itself, with all its attachment to

ecclesiastical forms, adopts this view of the subject, as is well

described by Swinburne in his book on Espousals, where he
says, ' that it is a present and perfect consent, the which alone

maketh matrimony,' without either public solemnities or carnal

copulation ; for neither is the one, nor the other the essence of

matrimony, but consent only." Later on he says that a mere Contractor

contract, per verba de prcesenti, in the Christian church was a ^im-
perfect contract of marriage, " though the public celebration was
afterwards required by the rules and ordinances of the canon
law." And "Systems of law receive different modifications

by the laws of different communities. There are principles of

marriage law generally prevailing in Europe ; but the canon
law subsists under very different modifications in different

countries, according as the different institutions of the countries

in which it is received operate upon it " (m).

In another case the same learned judge says as follows:— Intervention

" In the Christian church marriage was elevated in a later age
of a Pnest -

to the dignity of a sacrament, in consequence of its divine

institution, and of some expressions of high and mysterious
import respecting it contained in the sacred writings. The law of

the church, the canon law (a system which, in spite of its absurd
pretensions to a higher origin, is in many of its provisions deeply
enough founded in the wisdom of man)

,
although, in conformity

to the prevailing theological opinion, it reverenced marriage as

a sacrament, still so far respected its natural and civil origin,

(w) Lindo v. Belisario y 1 Consist, p. 230.
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as to consider, that where the natural and civil contract was
formed, it had the full essence of matrimony, without the inter-

vention of the priest ; it had even in that state the character of

a sacrament ; for it is a misapprehension to suppose that this

intervention was required as matter of necessity, even for that

purpose, before the Council of Trent. It appears from the

histories of that council, as well as from many other authorities,

that this was the state of the earlier law, till that council passed

its decree for the reformation of marriage : the consent of

two persons, expressed in words of present mutual acceptance,

constituted an actual legal marriage, technically known by the

name of sponsalia per verba cle prcesenti. ... At the Eeforma-
tion, this country disclaimed, amongst other opinions of the

Eomish Church, the doctrine of a sacrament in marriage, though
still retaining the idea of its being a divine institution in its

general origin, and on that account, as well as of the religious

forms that were prescribed for its regular celebration, an holy
estate, holy matrimony ; but it likewise retained those rules of

the canon law which had their foundation not in the sacrament
or in any religious view of the subject, but in the natural and
civil contract of marriage. The Ecclesiastical Courts, therefore,

which had the cognizance of matrimonial causes, enforced these

rules, and amongst others, that rule which held an irregular

marriage, constituted per verba de prcesenti, not followed by any
consummation shown, valid to the full extent of avoiding a sub-

sequent regular marriage contracted with another person" (n).

Regular and " Different rules, (says Lord Stowell, speaking of the canon
irreg-ular law) relative to their respective effects in point of legal con-
mamages.

sequence applied to these three cases—of regular marriages, of

irregular marriages, and of mere promises and engagements.
In the regular marriage everything was presumed to be com-
plete and consummated, both in substance and ceremony—In
the irregular marriage, i. e., ' sponsalia per verba de prcesenti,

9

everything wras presumed to be complete and consummated in

substance but not in ceremony ; and the ceremony was enjoined

to be undergone as a matter of order—In the promise or spon-

salia defuturo, nothing was presumed to be complete or consum-
mated either in substance or in ceremony. Mutual consent would
release the parties from their engagements, and one party, without

the consent of the other, might contract a valid marriage, regu-

(n) Dairymple v. Dalrymple, 2
Consist, p. 46. The following
references to the canon law esta-

blish Lord Stowell's opinion, that
the absence of the solemnities
prescribed by that law did not
vitiate a marriage once contracted

;

X. iv. 3, De clandestina desponsa-
tione, 2 ; Ibid. 1, De sponsalibus et

matrimoniis, 30, 31, 32; Ibid. 3,

De sponsa duorum, 3 ; Ibid. 2, De

desponsatione impuberum, 12; Ibid.

17, Qui filii sunt legitimi, 1—6; 16

Q. 5. The innovation introduced
by the Council of Trent is to be
found in sess. 24, c. 1, Cone. Trid.

For the existing law upon this sub-
ject in the Protestant states of

Germany, Bohmer, Inst. lib. iv.

tit. 3, §§ 38—50, and Scholt. Eher-
echt, §§ 158—167, should be con-
sulted.
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larly or irregularly, with another person ; but if the parties who
had exchanged the promise had carnal intercourse with each

other, the effect of that carnal intercourse was to interpose a

presumption of present consent at the time of the intercourse, to

convert the engagement into an irregular marriage, and to pro-

duce all the consequences attributable to that species of matri-

monial connection. . . . The reason of these rules is mani-
fest enough. In proceedings under the Canon Law, though
it is usual to plead consummation, it is not necessary to prove

it, because it is always to be presumed in parties not shown to be
disabled by original infirmity of body. In the case of a marriage

per verba de preesenti, the parties there also deliberately accepted

the relation of husband and wife, and consummation was
presumed naturally following the acceptance of that relation,

unless controverted in like manner. But a promise per verba de

future looked to a future time ; the marriage which it contem-
plated might perhaps never take place. It was defeasible in

various ways ; and therefore consummation was not to be pre-

sumed ; it must either have been proved or admitted. Till that

was done, the relation of husband and wife was not contracted

:

it must be a promise cum copula, that implied a present accept-

ance, and created a valid contract founded upon it. Such was
the state of the canon law, the known basis of the matrimonial
law of Europe" (o).

Practically speaking, the whole learning as to irregular

marriages was swept away by 26 Greo. 2, c. 33 (p), and the

subsequent acts.

Scotland and Ireland (q) have their own laws as to the Marriage in

celebration of marriage. Marriages abroad may be lawfully Scotland,

celebrated according to the lex loci—and under the provisions of
I

j;

elai
\
d

'
and

the Foreign Marriage Act, 1892 (55 & 56 Yict. c. 23) (r). The
latter marriages, however, though by express enactment legal in

this country, are not necessarily so holden by foreign countries,

especially where the interests of foreign subjects are concerned.

(o) Dalrymple v. Dalrymple, 2

Consist, p. 65.

(p) See Dr. Phillimore's note to

the case of Baxter v. Buckley, in

his edition of Sir G. Lee's Ecclesi-

astical Cases, vol. i. p. 42.

(g) Dalrymple v. Dalrymple, 2

Consist, p. 54; see 19 & 20 Yict.

c. 96, as to when irregular mar-
riages in Scotland shall be valid

:

Reg. v. MilHs, 10 CI. & Fin.

p. 534 ; 3 & 4 Will. 4, c. 102, re-

moving penal enactments against

Roman priests for celebrating mar-
riages in Ireland : Bruce v. Burke,
2 Add. p. 471 ; Steadman v. Powell,
1 Add. p. 58 ; Scrimshire v. Scrim-
shire, 2 Consist, p. 401 ; Bex v.
Inhabitants of Brampton, 10 East,

p. 282. But the law as to marriage
in Ireland was finally settled in
1870 by 33 & 34 Yict. c. 110. See
also 34 & 35 Yict. c. 49.

(r) Yide infra, Sect. VIII. of this

chapter.
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Requisites of

marriag-e.

Consent of

parties.

Deaf and
dumb.

Necessary-

age.

Sect. 2.

—

Conditions Precedent— Consent, Physical and Mental
Capacity—Cu Itus disparitas.

According to the general law, which the reason of the thing,

the practice of the early church, the legislation of the civil and
the canon law, have combined to establish, certain conditions

are requisite for the due completion of the contract of marriage.

The municipal law of different states has embodied in different

forms these conditions.

First. Mutual free consent is the first condition of marriage.
" TJbi non est consensus utriusque non est conjugium" " Consensus

non concubitus facit matrimoniiim" are unquestionable maxims of

jurisprudence upon this point.

It has been considered, however, that this consent may be
expressed by signs, and through procurators or agents when the

principal parties are absent. The law of England has no pro-

vision for the latter case ; but there is no doubt that deaf and
dumb persons may duly express their consent (s) . This condition

excludes of course the insane persons and those acting under
duress and constraint.

Our old ecclesiastical law says—" The ministers shall fre-

quently denounce to those who are desirous to contract matri-

mony, that on pain of excommunication they do not contract

matrimony, but in an open place, and before divers witnesses

in public"^).
The law as to the incapacity of children is thus expressed in

the Decretum :

—

" TJbi non est consensus utriusque, non est conjugium. Ergo qui

pueris dant puellas in cunabulis, et e converso nihil faciunt, nisi

literque puerorum, postquam venerit ad annos discretionis, consentiat,

etiamsi pater et mater hoc fecerint et voluerint" (u).

This constitution was by the council of Westminster, in the

year 1175, made a portion of our law. The age of consent for

espousals, of which our present law takes no notice, was seven

years ; when infancy in both sexes was supposed to end. As to

the completion of the contract the age has been considered

twelve in the woman, fourteen in the man {x).

Previously to the passing of the first Marriage Act (26 Greo. 2,

c. 83), consent given by males of fourteen years and females of

twelve was holden to be valid (v/) . But this statute fixed the

(*) 30 Q. 2 ; X. iv. 1, 23, "Mutus
et surdus, &c. Sufficit ad matri-
monium solus consensus eorum,
&c., &c., cum quod verbis non
potest signis valeat declarare ;

"

Swinburne, Treatise of Spousals or

Matrimonial Contracts, Sect. XV.

;

Ilarrod v. Hurrod, 1 Kay & J. p. 4.

t) Lind. p. 271.

u) 30 Q. 1.

(x) The canon law to be con-
sulted on this subject will be found
principally in X. iv. 1, De spon-
salibus et matrimonio ; Ibid. 3, De
clandestina desponsatione; "VI. 4, 2,

De desponsatione impuberum. See,

too, Dig. xxiii. 1, 14; Cod. v.

60, 3.

(y) Arnold v. Earle, 2 Lee, p. 531 ;

1 Inst. p. 33 a; 2 Inst. p. 434;
3 Inst. pp. 88, 89.
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legal age of consent for both parties at twenty-one years, and
made marriages between parties under this age without the

consent of parents or guardians void. Later statutes require

the consent of parents or guardians for minors, but do not go

the length of invalidating a marriage solely on account of the

absence of such consent (2).

The previous consent of parents or guardians is, if we consider Consent of

only the reason of the thing and the nature of the institution, parents,

not an indispensable condition of the validity of the marriage

bond. The early Christians apparently followed the law of

Justinian with respect to marriages contracted without the

consent of parents, and pronounced them invalid, because the

Roman law required such consent as indispensable, at least for

all children under the patria potestas (a). In the canon law the

same doctrine is to be found (b). The Council of Trent, however,

anathematises all those who affirm that marriages contracted

with the free consent of both parties without the consent of

parents are invalid.

As to the consent required in the case of illegitimate minors,

Lord Stowell made these observations in the case of Horner v.

Homer

:

—
" But taking it to be sufficiently settled, as I conceive it is, In the case of

that moral restraints do attach upon natural consanguinity, yet legitimate

certainly it is not to be expected that the absolute necessity of

parental consent to the validity of the marriage contract is con-

sidered in law, as of more than of positive and civil institution.

Nothing belongs to the validity of the contract naturally, (as far

as it has usually been considered and treated by most human
laws), but the consent of the parties themselves, if they are of

an age capable of executing the duties of that contract

For nothing can be more clear than that, by the universal matri-

monial law of Europe before the Reformation, the consent of

parents was not required de necessitate to the validity of the

contract. Upon this footing, the matter continues in every
country in Europe holding communion with the Church of

Rome, except where regulations merely civil have in later times
introduced a novel and peculiar law upon the subject. Upon
this footing the matter remained in many Protestant states after

the Reformation ; it so remained among ourselves till the time
of the marriage Act (c), and nothing can more clearly show
than that very act how much human law is in the habit of con-

sidering the interposition of the parent's consent as of civil

institution only Nothing can more satisfactorily

(2) The language being directory
only : Bex v. Birmingham, 8 B. &
C. p. 29.

(a) Inst. i. 10, de nuptiis; par. 12,

eod. "Si adversus ea quae dixi-

mus aliqui coierint ; nec vir, nec
uxor, nec nuptiae, nec matrimo-

nium, nec dos intelligetur." Ibid.

(6) " Sponsus et sponsa cum
benedicendi sunt a sacredote, a
parentibus suis, vel a paranyinphis
offerantur :

" 30 Q. 5. 5 ; of. 30 Q.
3, 4.

(c) 26 Geo. 2, c. 33.
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Consent of

guardians.

Consent may
be retracted.

Evidence of

consent.

prove how much the matter has been treated and moulded as

under the entire dominion of mere civil prudence." The want
of such consent was, as ecclesiastical lawyers say, an impediment
turn impeditivum, an impediment which threw an obstruction in

the way of the celebration of marriage ; but not an impedimentum
dirimens, an impediment which at all affected the validity of the

marriage if it was once solemnized.

In a previous passage in the same judgment he had said, "As
to the consent of the guardians it does not appear to have been
much thought of, except in certain feudal relations, where the

power of the guardians was carried to a very extravagant length,

and for purposes pointing almost entirely to the interests of the

guardians themselves " (d).

After a full consideration of the circumstances of the case,

from the judgment in which these words have been quoted, Lord
Stowell was of opinion that the marriage was not conformable
to the Stat. 26 Geo. 2, c. 33, and consequently was null and
void ; that is to say, that the marriage of an illegitimate minor,
after the death of the father with the consent of the mother, but
without the consent of a legally appointed guardian, was invalid.

"It is undoubtedly true, that consent" (the same learned

judge in another case observed) " may be retracted ; since the

parental authority continues up to the time of marriage. This
principle, however, must be taken with reasonable limitations

;

for it cannot be maintained that this power can be arbitrarily

resumed at any moment When consent has been
actually given, it will be necessary that dissent should be after-

wards distinctly expressed, and that it should be proved so to

have been in the clearest manner "
(<?).

It has been decided that a formal and written consent is not

requisite, nor a personal knowledge of the party ; that it must
be given before the marriage is solemnized, and that the presence

of the father at a marriage cured any defect arising from want
of consent. And it must be always remembered that to obviate

the consequences which must be most unfavourable to the issue

of the marriage in case of a sentence of nullity, the court has,

in the language of Lord Stowell, "in its construction of the

statute, held (not without some controversies arising in other

quarters) , that it is necessary to prove the negative of consent

in the strongest terms" (/').

I have referred to these judgments on the question of consent,

because, although the ecclesiastical court has ceased to have

(d) Horner v. Homer, 1 Consist,

p. 348. See also Fielder v. Fielder,

2 Consist, p. 193
;

JDroney v.

Archer, 2 Phillim. p. 328 ; Priest-

ley v. Hughes, 11 East, p. I; Rex
v. Hodnett, 1 T. R. p. 96; Ward
v. St. Paul, 2 Bro. C. C. p. 583.

(e) Hodghinson v. Wilkie, 1 Con-

sist, p. 265 ; Smith v. Husar, 1

Phillim. p. 297 ; Creswell v. Cosen,

2 Phillim. p. 283. See Yonge v.

Furse, 26 L. J. Ch. p. 116.

(/) Davis v. Jarvis, 2 Consist,

p. 173. See Balfour v. Carpenter

1 Phillim. p. 222.
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jurisdiction over the contract of marriage, they have some bear-

ing on the duty, presently to be considered, of the clergyman,

with respect to the celebration of marriage.

By Can. 100 of 1603, " No children under the age of one and Canon 100.

twenty years complete shall contract themselves or marry with-

out the consent of their parents, or of their guardians and

governors, if their parents be deceased."

The present Marriage Act (4 Greo. 4, c. 76) enacts as fol- 4 Geo. 4, c. 76.

lows :

—

Sect, 16. " The father, if living, of any party under twenty- ^
e

one years of age, such parties not being a widower or widow, or,
jf parties

611

if the father shall be dead, the guardian or guardians of the under age.

person of the party so under age, lawfully appointed, or one of

them, and in case there shall be no such guardian or guardians,

then the mother of such party if unmarried, and if there shall

be no mother unmarried, then the guardian or guardians of the

person appointed by the Court of Chancery, if any, or one of

them ; shall have authority to give consent to the marriage of

such party ; and such consent is hereby required for the marriage

of such party so under age, unless there shall be no person

authorized to give such consent " (</).

Sect. 17. " In case the father or fathers of the parties to be If the father

married, or one of them, so under age as aforesaid, shall be non of mmor be
7

.. ,-, ,. ° ,. ,-, , n non compos
compos mentis, or the guardian or guardians, mother or mothers, mentis, or if

or any of them, whose consent is made necessary as aforesaid to guardians or

the marriage of such party or parties, shall be non compos mentis, m
?
tner of

or in parts beyond the seas, or shall unreasonably or from undue compos mentis,

motives refuse or withhold his, her, or their consent to a proper or beyond

marriage, then it shall and may be lawful for any person desirous seas -

of marrying, in any of the before-mentioned cases, to apply by
petition to the lord chancellor, lord keeper, or the lords commis-
sioners of the great seal of Grreat Britain for the time being,

master of the rolls, or vice-chancellor of England, who is and
are respectively hereby empowered to proceed upon such petition

in a summary way ; and in case the marriage proposed shall

upon examination appear to be proper, the said lord chancellor,

lord keeper, or lords commissioners of the great seal for the time
being, master of the rolls, or vice-chancellor, shall judicially

declare the same to be so ; and such judicial declaration shall be
deemed and taken to be as good and effectual to all intents and
purposes as if the father, guardian or guardians, or mother of

the person so petitioning had consented to such marriage.''

A lady made application to the lord chancellor praying the Power of

judicial declaration of the court under this 17th section on the court under

ground that she had received suitable proposals, and that her
father unreasonably withheld his consent. The Lord Chancellor
(Cottenham), after consultation with the vice-chancellor, decided

this act.

{g) Rex v. Inhabitants of Bir- R. p. 230; Attorney - General y.

mingham, 8 B. & 0. p. 29 ; 2 Moo. & Mullay, 4 Russ. p. 329.
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that the section of the act vested the discretionary power of con-

sent in the chancellor in the case of a mother or guardian acting

in the manner alleged in the lady's petition, but in the case of a
father only where he was non compos (h).

When mar- By sect. 23 of 4 Geo. 4, c. 76, " If any valid marriage solem-
nage so- razed by licence shall ... be procured by a party to such mar-

tween parties nage to be solemnized between persons, one or both of whom
under age shall be under the age of twenty-one years, not being a widower

thfeactTb
0 or w^ow

'
con^rary to the provisions of this act, by means of

false oath or such party falsely swearing as to any matter or matters to which
fraud, the such party is hereinbefore required personally to swear, such party

^forfeit aU
wi^Hy an(l knowingly so swearing, or if any valid marriage by

property banns shall ... be procured by a party thereto to be solemnized
accruing from by banns between persons, one or both of whom shall be under
the marriage. ^e age 0£ twenty-one years, not being a widower or widow,

such party knowing that such person as aforesaid under the age
of twenty-one years had a parent or guardian then living, and
that such marriage was had without the consent of such parent

or guardian, and knowing that banns had not been duly pub-
lished according to the provisions of this act, and having know-
ingly caused or procured the undue publication of banns, then
and in every such case it shall be lawful for his Majesty's

attorney-general (or for his Majesty's solicitor-general in case

of the vacancy of the office of attorney-general) by information

in the nature of an English bill in the Court of Chancery ....
Suit by in- at the relation of a parent or guardian of the minor, whose con-
formation in sent ;has not "been given to such marriage, and who shall be

ancery.
responsible for any costs incurred in such suit, such parent or

'guardian previously making oath as is hereinafter required, to

sue for a forfeiture of all estate, right, title, and interest in any
property which hath accrued or shall accrue to the party so

Order of offending by force of such marriage ; and such court shall have
court thereon, power in such suit to declare such forfeiture, and thereupon to

order and direct that all such estate, right, title, and interest in

any property that shall then have accrued or shall thereafter

accrue to such offending party by force of such marriage shall

be secured under the direction of such court for the benefit of

the innocent party or of the issue of the marriage, or of any of

them, in such manner as the said court shall think fit, for the

purpose of preventing the offending party from deriving any
interest in real or personal estate, or pecuniary benefits from such

marriage ; and if both the parties so contracting marriage shall,

in the judgment of the court, be guilty of any such offence as

aforesaid, it shall be lawful for the said court to settle and secure

such property or any part thereof, immediately for the benefit

of the issue of the marriage, subject to such provisions for the

offending parties, by way of maintenance or otherwise, as the

said court, under the particular circumstances of the case, shall

{h) Ex parte L C, 3 Myl. & Or. p. 471.
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think reasonable, regard being had to the benefit of the issue of

the marriage during the lives of their parents, and of the issue

of the parties respectively by any future marriage, or of the

parties themselves, in case either of them shall survive the other :

Provided also, that no such information as aforesaid shall be Before infor-

filed, unless it shall be made out to the satisfaction of the ^tl

c

°

â e

fi

^
cl

b
'

e
attorney or solicitor-general before he file the same, by oath or made out to

oaths .... that the valid marriage to be complained of attorney-

in such information hath been solemnized in such manner, and genera1 or

under such circumstances as in the judgment of the said attorney g^era^on
or solicitor-general are sufficient to authorize the filing the oath,

information under the provisions of this act, and that such mar-
riage has been solemnized without the consent of the party or

parties at whose relation such information is proposed to be filed,

or of any other parent or guardian of the minor married, to the

knowledge or belief of the relator or relators so making oath,

and that such relator or relators had not known or discovered

that such marriage had been solemnized more than three months
previous to his or their application to the attorney or solicitor-

general."

Sect. 24 makes all previous agreements and settlements incon-

sistent with that which the court may direct under the previous

section void.

By sect. 25 the information must be filed within one year.

By 6 & 7 Will. 4, c. 85, amended by 1 Yict. c. 22, and 3 & 4 6 & 7 Will. 4,

Yict. c. 72, marriages may be contracted with religious cere- c - 85 -

monies other than those of the church, or without any religious

ceremony, or according to the ceremonies of the church under
the certificate of a superintendent registrar (J).

By sect. 9, "Any person authorized in that behalf may forbid Registrars'

the issue of the superintendent registrar's certificate by writing certificate

at any time before the issue of such certificate the word ' for- ^^en
bidden ' opposite to the entry of the notice of such intended

marriage in the marriage notice book, and by subscribing thereto

his or her name and place of abode, and his or her character, in

respect of either of the parties, by reason of which he or she is

so authorized ; and in case the issue of any such certificate shall

have been so forbidden, the notice and all proceedings thereupon
shall be utterly void."

§ 10. " The like consent shall be required to any marriage in Like consent

England solemnized by licence as would have been required by required for

law to marriages solemnized by licence immediately before the foi^^ce*
61

passing of this act ; and every person whose consent to a mar-
riage by licence is required by law is hereby authorized to forbid

the issue of the superintendent registrar's certificate, whether
the marriage is intended to be by licence or without licence."

By 19 & 20 Yict. c. 119, s. 2, " In case any party shall intend 19 & 20 Vict,

marriage, under the provisions of any of the said recited acts (j)
c

-
119 -

Notice of

(i) Yide infra, sect. 7.

(./) 6 & 7 Will. 4, c. 85 ; 1 Yict. c. 22, 3 & 4 Yict. c. 72.
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marriage to

be accom-
panied by-

solemn decla-

ration, by one
of the parties,

that there is

no lawful
hindrance to

such mar-

Persons
making- wil-

fully false

declarations

to suffer

penalties of

perjury.

In case of

fraudulent
marriages,
guilty party
to forfeit all

property
accruing
from the
marriage.

Marriages
under false

pretences.

Physical
capacity.

Madness.

or of this act, the party so intending marriage shall, at the time
of giving .... the notice required by the said recited

acts or either of them, make and sign or subscribe a solemn
declaration in writing, in the body or at the foot of such
notice .... and when either of the parties intending

marriage, and not being a widower or widow, shall be under the

age of twenty-one years, the party making such declaration

shall further declare that the consent of the person or persons

whose consent to such marriage is by law required has been
given, or (as the case may be) that there is no person whose
consent to such marriage is by law required ; and every person

who shall knowingly or wilfully make and sign or subscribe any
false declaration, or who shall sign any false notice for the

purpose of procuring any marriage under the provisions of any
of the said recited acts or this act, shall suffer the penalties of

perjury."

By sect. 19, " If any valid marriage shall be had, under the

provisions of any of the said recited acts or this act, by means
of any wilfully false declaration, notice, or certificate made or

obtained by either party to such marriage as to any matter in

which a solemn declaration, notice, or certificate is required, it

shall be lawful for her Majesty's attorney-general or solicitor-

general to sue for a forfeiture of all the estate and interest in

any property accruing to the offending party by such marriage,

and the proceedings thereupon and the consequences thereof

shall be the same as are provided in the like case with regard to

marriages solemnized by licence between parties under age

according to the rites of the church of England in the statute

4 Geo. 4, c. 76."

The following cases have been decided on the construction of

these enactments :

—

Attorney- General v. Mullay (k), Attorney-General v. Lucas (I),

Attorney- General v. Clements (m), Attorney- General v. Bead(n),

Attorney-General v. Wiltshire (o).

No deceit practised as to the status, moral, civil or religious,

of either party to the contract, invalidates it.

Secondly, the parties to the contract must be of an age com-
petent to the procreation of children, which is one of the principal

ends of matrimony.
The impossibility of fulfilling this end is the reason why the

incurably impotent person is incapax matrimonii ; though after a

certain lapse of time, or in the case of a marriage contracted

between persons of advanced age, the ecclesiastical and the civil

law may justly pronounce Habeat tanquam soror velfrater.

Idiotcy and insanity incapacitate the person so afflicted from
marrying. Mr. Justice Blackstone, speaking of the maxim once

adopted by the common law, that the marriage of an idiot was

(k) 4 Russ. p. 329.

{I) 2 Phillips, p. 753.

(m) L. R. 12 Eq. p. 32.

(n) Ibid. p. 38.

(o) L. R. W. N. 1875, p. 182.
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valid, observes, that it was " a strange determination, since con-

sent is absolutely necessary to matrimony, and neither idiots nor

lunatics are capable of consenting to anything. And therefore

the civil law judged much more sensibly when it made such

deprivations of reason a previous impediment
;
though not a cause

of divorce, if they happened after marriage. And modern reso-

lutions have adhered to the reason of the civil law, by determin-

ing that the marriage of a lunatic not being in a lucid interval

was absolutely void (p).
The leading case upon this subject is, The Earl of Ports- Portsmouth v.

mouth v. The Countess of Portsmouth, where a marriage, solem-
Fortsmouth -

nized de facto under circumstances of clandestinity, inferring

fraud and circumvention, between a person of weak and
deranged mind and the daughter of his trustee and solicitor

(who had great influence over him and by whom he was clearly

considered as of unsound mind), was pronounced null and
void, and the pretended wife condemned in costs. Sir John
Nicholl, in giving judgment, said, " The law of the case admits

of no controversy, and none has been attempted to be raised

upon it. When a fact of marriage has been regularly solemnized,

the presumption is in its favour ; but then it must be solemnized

between parties competent to contract, capable of entering into

that most important engagement, the very essence of which is

consent : and without soundness of mind there can be no legal

consent ; none binding in law—insanity vitiates all acts :—nor am
I prepared to doubt but that considerable weakness of mind,
circumvented by proportionate fraud, will vitiate the fact of

marriage "(g).

In Turner v. Meyers (r) the husband, after his recovery, Turner v.

successfully instituted a suit for nullity of marriage contracted ^ers -

while he was insane. Lord Stowell in that case said (r), " This
is a suit brought by a man to set aside his marriage on the

ground of his own incapacity at the time alleged, though, at

other times, he is pleaded to have been capable. The suit was
first brought by the father, but the son being of age, and there

being no means of making the father guardian, or curator ad
litem, the Court was of opinion, that the suit could not proceed
in that form.—It has therefore since assumed its present shape.

" It is, I conceive, perfectly clear in law, that a party may
come forward to maintain his own past incapacity, and also that

a defect of incapacity invalidates the contract of marriage, as

well as any other contract. It is true, that there are some
obscure dicta, in the earlier commentators on the law (*), that a
marriage of an insane person could not be invalidated on that

account, founded, I presume, on some notion, that prevailed in

(p) 1 Black. Com. ed. Hargrave, Parker v. Parker, 2 Lee, p. 382.

1844, p. 438. (r) 1 Consist, p. 414.

(q) Portsmouth y. Portsmouth, 1 (s) Sanchez, lib. 1, disp. 8, num.
Hagg. Eccl. p. 359 ; see also Brown- 15 et seq.
ing v. Redane, 2 PmUlim. p. 71

;

P. VOL. I. O O
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the dark ages, of the mysterious nature of the contract of mar-
riage, in which its spiritual nature almost entirely obliterated its

civil character. In more modern times, it has been considered in

its proper light, as a civil contract as well as a religious vow,
and, like all civil contracts, will be invalidated by want of con-

sent of capable persons. This has been fully determined in a

case before the Delegates (t), when the effect of all these dicta

were brought before the Court, and it has been since acted upon
in various cases (u) in this Court ; which it is unnecessary to

review. I take it to be as clear a principle of law therefore, at

this day, as any can be, and as incapable of being affected by any
general dicta, which may be found in writers of earlier periods,

as any fundamental maxim, on which the Courts are in the habit

of proceeding.
" When a commission of lunacy has been taken out, the con-

clusion against the marriage will be founded on that statute (x) :

where there has been no such commission, the matter is to be
established on evidence. The statute has made provisions

against such marriages, even in lucid intervals, till the commis-
sion has been superseded. In other cases, the Court will require

it to be shown by strong evidence, that the marriage was clearly

had in a lucid interval, if it is first found that the person was
generally insane.

" Madness is a state of mind not easily reducible to correct

definition, since it is the disorder of that faculty with which we
are little acquainted ; for all the study of mankind has made but

a very moderate progress in investigating the texture of the

mind, even in a sound state. In disease, where it has pleased

the Almighty to envelope the subject matter in the darkness of

disease, it will probably always continue so ; but the effects of

this disordered state are pretty well known. We learn from
experience and observation all that we can know, and we see

that madness may subsist in various degrees, sometimes slight,

as partaking rather of disposition or humour, which will not

incapacitate a man from managing his own affairs, or making a

valid contract. It must be something more than this, some-

thing which, if there be any test, is held, by the common judg-

ment of mankind, to affect his general fitness to be trusted with

the management of himself and his own concerns. The degree

of proof must be still stronger, when a person brings a suit on
allegation of his own incapacity, by exposing to view the changes

of his mind."
The later cases on this subject are Hancock v. Peat?/ (//) where

the marriage was declared null at the suit of the insane wife suing

by her committee ; and Durham v. Durham ; Hunter v. Edney

;

(t) Morison v. Steivart, falsely (x) 15 Geo. 2, c. 30 (now re-

called Morison, Delegates. 1745. pealed).

(u) Cloudesley v. Evans, Prerog. (y) L. R. 1 P. & D. p. 335.

1763; Parker v. Parker, 1757.
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and Cannon v. SmaUey (s), all applications by the husband to

annul marriages on account of the wife's alleged insanity. In
the second case the suit was granted ; in the others it was refused.

By the ancient law of England, if any Christian man did Oultua

marry with a woman that was a Jew, or a Christian woman did ^aritaa.

marry with a Jew, it was felony (a).

But in Goodman v. Goodman (b) the Court of Appeal in Chan-
cery presumed a valid marriage between a Jew and a Christian.

It ajipears that the stricter Jewish teaching is that such mar-
riages are for religious purposes invalid (c).

Where both parties are Jews, they were always allowed to

marry ; such marriages are expressly exempted from the opera-

tion of the Marriage Acts (d).

The Canon Law Committee of the English Church Union
reported on mixed marriages, 16th June, 1891, as follows :

—

1. "That a marriage contracted between a Christian on the

one hand, and an unbaptized person—a Jew, a Mahomedan, or

a heathen on the other—is valid but irregular.

2. " That such marriages ought to be as far as possible dis-

couraged on account of the danger to the faith of the Christian

partner, the different view which may be entertained by the

other partner as to the dissolubility of the marriage bond, and
the difficulty as to the education of the children.

3. " That the service of Holy matrimony not being required

to make the marriage valid, ought not to be solemnized by a

priest in such cases, unless with the dispensation of the Bishop.

4. " That in the event of the non-Christian partner being a
person domiciled in a country where polygamy is permitted,

doubts may afterwards arise whether the marriage is in fact a

monogamous and valid marriage, or merely one of several

polygamous marriages, and that this danger requires special

caution "(e).

—

—

Sect. 3.

—

Conditions Precedent—Incapacity to contract within

prohibited Degrees.

Persons within the prohibited degrees are incapable of con- Incapacity

tracting marriage. to contract.

(z) All reported together at 10
P. D. p. 81.

(«) 3 Inst. p. 89. See Fleta,
p. 54.

(b) 5 Jur. N. S. p. 902; 28 L. J.

Ch. p. 745.

(c) See article, De la nullite

selon le droit hebraique du man-
age contracts entre un Juif et

une fernme d'une autre religion.

—

O

Journal du droit international

prive. Yol. XX. p. 1101.

(d) 26 Geo. 2, c. 33, s. 18, now
repealed ; 4 Geo. 4, c. 76, s. 31

;

6 & 7 Will. 4, c. 85, s. 2 ; 3 & 4
Vict. c. 72, s. 5 ; and see 19 & 20

Vict, c. 119, s. 21.

(e) Church Union Gazette, July,

1891.

2
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Levitical and By 25 Hen. 8, c. 22 (which Dr. Gibson says is repealed by 28
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and which is
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Hen 8 treated as repealed in " The Statutes Revised"), it was enacted

c. 22.
' as follows : sects. 3, 4, " Since many inconveniences have fallen

.... by reason of marrying within the degrees of marriage
prohibited by Grod's laws, that is to say, the son to marry the

mother or the stepmother, the brother the sister, the father the

son's daughter or his daughter's daughter, or the son to marry
the daughter of his father procreate and born by his stepmother,

or the son to marry his aunt being his father's or mother's

sister, or to marry his uncle's wife, or the father to marry his

son's wife, or the brother to marry his brother's wife, or any man
to marry his wife's daughter, or his wife's son's daughter, or his

wife's daughter's daughter, or his wife's sister ; which marriages,

although they be plainly prohibited and detested by the laws of

God, yet nevertheless at some time they have proceeded under
colours of dispensations by man's power .... no person ....
shall from henceforth marry within the said degrees above
rehearsed."

Sect. 14. "Provided always, that the article .... concern-

ing prohibitions of marriages within the degrees aforementioned
.... shall always be taken, interpreted and expounded of such

marriages where marriages were solemnized and carnal know-
ledge was had."

28 Hen. 8, And by 28 Hen. 8, c. 7, s. 9 (which is not in Mr Hawkins'
nor in Mr. Cay's collection, and which Dr. Gibson thinks to be
repealed, and which was holden to be so in the case of Wing v.

Taylor (/) ; but which Yaughan and Yentris, in the case of

Harrison v. Burwett hereafter following (g) , do suppose and argue
to be unrepealed, and which is considered to be unrepealed in
" The Statutes Revised "), it is in like manner enacted thus:
" Since many inconveniences have fallen .... by reason of the

marrying within the degrees of marriage prohibited by Grod's

law, that is to say, the son to marry the mother, or the step-

mother carnally known by his father ; the brother the sister ; the

father his son's daughter, or his daughter's daughter ; or the son

to marry the daughter of his father, procreate and born by his

stepmother ; or the son to marry his aunt, being his father's or

mother's sister ; or to marry his uncle's wife carnally known by
his uncle ; or the father to marry his son's wife carnally known
by his son ; or the brother to marry his brother's wife carnally

known by the brother; or any man married, and carnally

knowing his wife, to marry his wife's daughter, or his wife's

son's daughter, or his wife's daughter's daughter, or his wife's

sister."

Sect. 2. " And further to dilate and declare the meaning of

c. 7.

(/) 2 Sw. & Tr. 278 ; vide infra, (g) Infra, p. 570, n. {I); p. 572.

p. 575.
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these prohibitions, it is to be understood, that if it chance any
man to know carnally any woman, that then all and singular

persons being in any degree of consanguinity or affinity (as is

above written) to any of the parties so carnally offending, shall

be deemed to be within the cases and limits of the said prohibi-

tions of marriage ; All which marriages, albeit they be plainly

prohibited and detested by the laws of Grod, yet sometimes have

proceeded under colour of dispensations by man's power . . . .

;"

it is enacted, " that no person .... shall from henceforth marry
within the degrees afore rehearsed."

And by 32 Hen. 8, c. 38 (which was repealed in part by 32 Hen. 8,

2 & 3 Edw. 6, c. 23, and was repealed in the whole by 1 & 2 °- 38 -

P. & M. 0. 8, s. 19, but was again revived in part by 1 Eliz.

c. 1, s. 3, and so left as it stood upon 2 & 3 Edw. 6, c. 23, as

hereafter follows) :
" All and every such marriages as ... .

shall be contracted between lawful persons as by this act we
declare all persons to be lawful, that be not prohibited by God's

law to marry, such marriages being contract and solemnized

in the face of the Church, and consummate with bodily know-
ledge, or fruit of children or child being had therein, between
the parties so married, shall be ... . deemed .... lawful,

good, just and indissoluble, notwithstanding any precontract

. . . . not consummate with bodily knowledge, which either

of the parties so married or both shall have made with any other

person or persons before the time of contracting that marriage
which is solemnized and consummate, or whereof such fruit is

ensued or may ensue as afore ; and notwithstanding any
dispensation prescription law or other thing granted or con-

firmed by act or otherwise ; And that no reservation or pro-

hibition, (rod's law except, shall trouble or impeach any mar-
riage without the Levitical degrees ; and that no person ....
shall .... be admitted in any of the spiritual courts ....
to any process, plea or allegation to the contrary."

And by 2 & 3 Edw. 6, c. 23, s. 1, before mentioned, it is 2 & 3 Edw. 6,

thus enacted :
" As concerning precontracts, the said statute of

c
'
23,

32 Hen. 8, c. 38, shall cease, be repealed, and of no force or

effect, and be reduced to the state and order of the king's

ecclesiastical laws of this realm which immediately before the

making of the said statute in this case were used in this realm

;

so that when any cause or contract of marriage is pretended to

have been made, it shall be lawful to the king's ecclesiastical

judge of that place to hear and examine the said cause, and
having the said contract sufficiently and lawfully proved before

him to give sentence for matrimony, commanding solemnization,

cohabitation, consummation, and tractation as becometh man
and wife to have ; with inflicting all such pains upon the dis-

obedients and disturbers thereof " as before the said statute he
might have done.

Sect. 3. " Provided also that this act do not extend to make
good any of the other causes, to the dissolution or disannulling
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of matrimony which he in the said act spoken of and dis-

annulled hut that in all other causes and other things therein

mentioned the said former act .... do stand and remain in

his full strength and power."
Lord Coke. The degrees specified in these statutes are particularly set

forth in the eighteenth chapter of Leviticus, whereby not only

degrees of kindred and consanguinity, hut degrees of affinity

and alliance, do hinder matrimony. Which, following what is

expressed by Lord Coke {h)
9
may be illustrated in this manner :

—

Prohibited
degrees.

Lord Coke.

Of the Man's part.

Degrees of Kindred and Consan-
guinity prohibited.

A Man may not marry his

Mother.
Father's sister.

Mother's sister.

Sister.

Daughter.
Daughter of his son or daughter.

Degree of Affinity or Alliance

prohibited.

A Man may not marry his

Father's wife.

Uncle's wife.

Father's wife's daughter.
Brother's wife.

Wife's sister.

Son's wife or his wife's daughter.
Daughter of his wife's son or

daughter.

Of the Woman's part.

Degrees of Kindred and Consan-
guinity prohibited.

A Woman may not marry her
Father.
Father's brother.

Mother's brother.

Brother.

Son.
Son of her son or daughter.

Degree of Affinity or Alliance

prohibited.

A Woman may not marry her
Mother's husband.
Aunt's husband.
Sister's husband.
Husband's brother.

Daughter's husband.
Son of her husband's son or

daughter.

Table of And according hereunto a table was set forth, in the year
1563. 1563, as follows :—

An admonition to all such as shall intend hereafter to enter

the state of matrimony godly and agreeable to the laws.

First. That they contract not with such persons as be here-

after expressed, nor with any of like degree, against the law of

Grod, and the laws of the realm.

Secondly. That they make no secret contracts, without consent

and counsel of their parents or elders, under whose authority

they be, contrary to Grod's laws, and man's ordinances.

Thirdly. That they contract not anew with any other, upon
divorce and separation made by the judge for a time, the laws

yet standing to the contrary.

(h) 2 Inst. p. 683.
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A Man may not marry his

Secundus gradus in linea recta

ascendente,
Cons. Avia.
Ajjin. Avi relicta.

Ajfin. Prosocrus, vel socrus magna.

Secundus gradus inoequalis in

linea transversali ascendente,

Cons. Amita.
Cons. Matertera.

Ajffin. Patrui relicta.

Affin. Avunculi relicta.

Ajffin. Amita uxoris.

A ffin. Matertera uxoris.

Primus gradus in linea recta

ascendente,

Cons. Mater.

Ajffin. Noverca.

Affin. Socrus.

Primus gradus in linea recta

descendente,

Cons. Filia.

Affin. Privigna.

Affin. Nurus.

Primus gradus cequalis in linea

transversali,

Cons. Soror.

Affin. Soror uxoris.

Affin. Fratris relicta.

Secundus gradus in linea recta

descendente.
Cons. Neptis ex filio.

Cons. Neptis ex filid.

Affin. Pronurus, i. relicta nepotis ex

Jilio.

Affin. Pronurus, i. relicta nepotis ex

jilid.

Affin. Privigm' filia.

Affin. Privignce filia.

Secundus gradus insequalis in

linea transversali descen-
dente.

Cons. Neptis ex fratre.

Cons. Neptis ex sorore.

Affin. Nepotis ex fratre relicta.

Affin. Nepotis ex sorore relicta.

Affin. Neptis uxoris ex fratre.

Affin. Neptis uxoris ex sorore.

1. Grandmother.
2. Grandfather's wife.

3. Wife's grandmother.

4. Father's sister.

5. Mother's sister.

6. Father's brother's wife.

7. Mother s brother's wife.

8. Wife's father's sister.

9. Wife's mother's sister.

10. Mother.
11. Stepmother.
12. Wife's mother.

13. Daughter.
14. Wife's daughter.

15. Son's wife.

16. Sister.

17. Wife's sister.

18. Brother's wife.

19. Son's daughter.
20. Daughter's daughter.
21. Son's son's wife.

22. Daughter's son's wife.

23. Wife's son's daughter.

24. Wife's daughter's daughter.

25. Brother's daughter.
26. Sister's daughter.
27. Brother's son's wife.

28. Sister's son's wife.

29. Wife's brother's daughter.
30. Wife's sister's daughter.

A Woman may not marry with her

Secundus gradus in linea recta

ascendente,

Cons. Avus.

Affin. Avice relictus.

Affin. Prosocer, vel socer magnus.

1. Grandfather.
2. Grandmother's husband.
3. Husband's grandfather.
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Secundus gradus inaequalis in

linea transversali ascendente,

Cons. Patruus.
Cons. Avunculus.

Affin. Amitce relictus.

Affin. Materterce relictus.

Affin. Patruus mariti.

Affin. Avunculus mariti.

Primus gradus in linea recta

ascendente,
Cons. Pater.

Affin. Vitricus.

Affin. Socer.

Primus gradus in linea recta

descendente,
Cons. Filius.

Affin. Privignus.

Affin. Gener.

Primus gradus sequalis in linea

transversali,

Cons. Frater.

Affin. Levir.

Affin. Sororis relictus.

Secundus gradus in linea recta

descendente,

Cons. Nepos ex filio.

Cons. Nepos ex filid.

Affin. Progener, i. relictus ncptis ex

filio.

Affin. Progener, i. relictus ncptis ex

fih'd.

Affin. Privigni filius.

Affin. Privignai filius.

Secundus gradus insequalis in

linea transversali descen-
dente,

Cons. Nepos ex fratre.

Cons. Nepos ex sorore.

Affin. Nepotis ex fratre relictus.

Affin. Nepotis ex sorore relictus.

Affin. Leviri filius, i. nepos mariti

ex fratre.

Affin. Gloris filius, i. nepos mariti

ex sorore.

4. Father's brother.

5. Mother's brother.

6. Father's sister's husband.
7. Mother's sister's husband.
8. Husband's father's brother.

9. Husband's mother's brother.

10. Father.
11. Stepfather.

12. Husband's father.

13. Son.
14. Husband's son.

15. Daughter's husband.

16. Brother.

17. Husband's brother.

18. Sister's husband.

19. Son's son.

20. Daughter's son.

21. Son's daughter's husband.

22. Daughter's daughter'shusband.

23. Husband's son's son.

24. Husband's daughter's son.

25. Brother's son.

26. Sister's son.

27. Brother's daughter's husband.
28. Sister's daughter's husband.
29. Husband's brother's son.

30. Husband's sister's son.

1. It is to be noted, that those persons which be in the direct

line ascendant and descendant, cannot marry together, although

they be never so far asunder in degree.

2. It is to be noted, that consanguinity and affinity (letting

and dissolving matrimony) is contracted as well in them and by
them which be of kindred by the one side, as in and by them
which be of kindred by both sides.

3. Item, that by the laws, consanguinity and affinity (letting

and dissolving matrimony) is contracted as well by unlawful

company of man or woman, as by lawful marriage.

4. Item, in contracting between persons doubtful, which be

not expressed in this table, it is most sure first to consult with
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men learned in the laws, to understand what is lawful, what is

honest and expedient, before the finishing of their contracts.

5. Item, that no parson, vicar or curate shall solemnize matri-

mony out of his or their cure, or parish church or chapel, and
shall not solemnize the same in private houses, nor lawless or

exempt churches, under the pains of the law forbidding the

same ; and that the curate have their certificates, when the

parties dwell in divers parishes.

6. Item, the banns of matrimony ought to be openly pro-

nounced in the church by the minister, three several Sundays or

festival days ; to the intent that they who will and can allege any
impediment, may be heard, and that stay may be made till

further trial, if any exception be made there against it, upon
sufficient caution.

7. Item, Who shall maliciously object a frivolous impediment
against a lawful matrimony to disturb the same, is subject to

the pains of the law.

8. Item, Who shall presume to contract in the degrees pro-

hibited (though he do it ignorantly) besides that the fruit of

such copulation may be judged unlawful, is also punishable at

the ordinary's discretion.

9. Item, if any minister shall conjoin any such, or shall be
present at such contracts making, he ought to be suspended from
his ministry for three years, and otherwise to be punished accord-

ing to the laws.

10. Item, it is further ordained, that no parson vicar or

curate do preach treat or expound, of his own voluntary inven-

tion, any matter of controversy in the Scriptures, if he be under
the degree of master of arts, except he be licensed by his ordinary

thereunto, but only for the instruction of the people read the

homilies already set forth, and such other form of doctrine as

shall be hereafter by authority published : and shall not innovate

or alter anything in the church, or use any old rite or ceremony
which be not set forth by public authority (i).

So much concerning the table of degrees, which by reason of

the canon here next following it has been thought requisite to

insert entire, together with the previous admonitions and the

subsequent observations : although some of the said observations

(as particularly that concerning the publication of banns on
festival days) are now abrogated.

By Can. 99 of 1603, it is ordained as follows :

—

" No person shall marry within the degrees prohibited by the Canon

laws of Grod, and expressed in a table set forth by authority in

the year of our Lord 1563. And all marriages so made and
contracted shall be adjudged incestuous and unlawful, and con-

sequently shall be dissolved as void from the beginning, and the

parties so married shall by course of law be separated. And

{%) See Cardwell, Doc. Ann. Vol. I. pp. 316—321.
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the aforesaid table shall be in every church publicly set up at

the charge of the parish."

Earlier pro- Before 32 Hen. 8, c. 38, other prohibitions than (rod's law
hibitions. admits were, Lord Coke says, invented by the court of Eome :

the dispensation whereof they always reserved to themselves, as,

for instance, in kindred and affinity between cousin germans,
and so to the fourth degree ; as also, carnal knowledge of any
of the same kin or affinity before in such outward degrees. He
then adds as follows : "But now by this act, all persons are

declared to be lawful to contract matrimony, that be not pro-

hibited by Grod's law to marry, and that no reservation or

prohibition (God's law excepted) shall trouble or impeach any
marriage without the Levitical degrees. So as, without question,

the son of the father by another wife, and the daughter of the

mother by another husband, and e converso, may marry" (/•).

Explanation For the better understanding of which prohibitions, together
of rules. -with the grounds and limitations of them, it may not be im-

proper to mention some special rules which have been laid down
for that end, both by lawyers and divines. As,

First, that marriages in the ascending and descending line,

that is, of children with their father, grandfather, mother,

grandmother, and so upwards, are prohibited without limit;

because they are the cause (immediate or mediate) of their

being ; and it is directly repugnant to the order of their nature,

which has assigned several duties and offices, essential to each,

that would thereby be inverted and overthrown. A parent

cannot obey a child, and therefore it is unnatural that a parent

should be wife to a child ; a parent, as a parent, has a natural

right to command and correct a child ; and that a child, as

husband, should command and correct the same parent, is

unnatural. To which we may add, the inconsistency, absurdity

and monstrousness of the relations to be begotten, if such pro-

hibition were not absolute and unlimited. The son or daughter,

for instance, born of the mother, and begotten by the son, con-

sidered as born of the mother, would be a brother or sister to

the father ; but as begotten by him, would be a son or daughter.

So the issue procreate upon the grandmother, as born of the

grandmother, will be uncles or aunts to the father ; but as

begot by the son, they will be sons or daughters to him, and
this in the first degrees of kindred (/)

.

(J:)
2 Inst. p. 683.

(Z) Gibs. p. 412. See the opinion

of the judges delivered by C. J.

Yaughan in the case of Harrison

v. Burweil, 2 Yent. p. 18; Yaugh.
p. 224. See also Grotius de J. B.

et P. lib. ii. c. o, with which the

Digest agrees : jure gentium in-

cestum committity qui ex gradu as-

cendentium vel descendentium uxorem

duxerit : Dig. xxiii. 2, 68. And
note, that the degrees prohibited
by the Levitical law are all within
the fourth degree of consanguinity,

as established by the computation
of the civilians ; all collaterals

therefore in that degree or beyond
it may marry. See Mr. Christian's

note to 1 Black. Com. p. 435.
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Further, there are several degrees which, although not ex-

pressly named in the Levitical law, are yet prohibited by that

and by 32 Hen. 8, c. 38, by parity of reason ; which is thus

illustrated in the Reformatio Legum Ecclesiasticarum (#&}. This

in the Levitical degrees is to be observed, that all the degrees

by name are not expressly set down ; for the Holy Ghost there

did only declare plainly and clearly such degrees from whence
the rest might evidently be deduced. "As, for example, where it

is prohibited that the son shall not marry his mother, it followeth

also that the daughter shall not marry her father. And by
injoining that a woman shall not marry her father's brother,

the like reason requireth that she shall not marry her mother's

brother. To which the same book adds two particular rules for

our direction in this matter : 1 , That the degrees which are laid

down as to men will hold equally as to women in the same
proximity

; 2, That the husband and wife are but one flesh ; so

that he who is related to the one by consanguinity is related to

the other by affinity in the same degree (>i)

.

Upon the foregoing rule from parity of reason (which is also

acknowledged and laid down by the books of common law) rests

the prohibition against marrying a wife's sister (o) ; which is

well expressed by Bishop Jewel in his printed letter upon that

point. " Albeit " (says he) " I be not forbidden by plain words
to marry my wife's sister, yet am I forbidden so to do by other

words, which by exposition are plain enough. For when
Grocl commandeth me I shall not marry my brother's wife, it

follows directly by the same that he forbids me to marry my
wife's sister. For between one man and two sisters, and one
woman and two brothers, is like analogy or proportion " (p).
And when this point of marrying the wife's sister came under
consideration in the Court of King's Bench, in 25 Car. 2, in

Hill v. Good, though it was alleged that the precept prima facie

seemed to be only against having two sisters at the same time,

and prohibition to the spiritual court was granted
;
yet in the

Trinity term next following, after hearing civilians, they
granted a consultation, as in a matter within the statute 32
Hen. 8, though the former statute 28 Hen. 8 had never been
revived, which yet it virtually was ; and there, as in the statute

25 Hen. 8, the wife's sister is expressly prohibited (q).

Upon the like parity of reason, in Wortly v. Watkinson (r), a
consultation was granted, where one had married the daughter
of the sister of his former wife ; which (as Sir John King laid

the argument) is the same degree of proximity as the nephew's
marrying his father's brother's wife ; and this being expressly

prohibited, the other, by parity of reason, is so likewise ; as it

(m) Fo. 23 a.

n) Gibs. p. 412.

o) 2 Inst. p. 683.

(p) Bp. Jewel's Works, Vol. IV.
p. 1244.

(q) Gibs. p. 412 ;
Vangh. p. 302

;

nomine Hill v. Cook, 3 Keb. p. 166.

(r) 2 Lev. p. 254 ; 3 Keb. p. 660

;

T. Jones, p. 118 ; nomine Worthy
v. Watkinson, 2 Show. 70.
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had been declared in 16 Jac. 1, in Bennington's case(s), before

the high commissioners ; which point was again argued in

1 Ann. in the case of Snowling v. Nursey (t), and consultation

granted as before, notwithstanding the case of Richard Parsons,

mentioned by Lord Coke, 1 Inst. 235, in which it was first

determined not to be within the Levitical degrees, and prohibi-

tion granted ; but a consultation being awarded on debate two
years after, that case is said to have been expunged out of the

first Institute by order of the king and council. And this was
the very point in which (presently after the making of the act)

Lord Cromwell desired a dispensation for one Massey, who was
contracted to his sister's daughter of his late wife ; but the

archbishop denied it as contrary to the law of (rod, and gave
for reason that as several persons are prohibited which are not

expressed, but understood by like prohibition in equal degree, so

in this case it being expressed that the nephew shall not marry
his uncle's wife, it is implied that the niece shall not be married

to the aunt's husband (u).

Much less can it be doubted whether the like rule concerning

parity of reason, does not forbid the uncle to marry his niece (a?),

which, though not expressly forbidden, is virtually prohibited

in the precept that forbids the nephew to marry the aunt ; nor
is it of moment to allege that the first is a more favourable case,

as the natural superiority is preserved ; since the parity of

degree, which is the proper rule of judging, is the very
same (y).

But where, in Harrison v. Burwell, in 20 Car. 2 (2), in the

spiritual court, one had married the wife of his great uncle, this

was declared not to be within the Levitical degrees
;

and,

accordingly, after the opinion of all the judges taken by the

king's special command, a prohibition was granted (a).

But such a marriage would be prohibited in countries

governed by the civil law. The doctrine is very clearly laid

down by Monsieur Du Caurroy, in his explanation of the tenth

title of the first book of the Institutes :
—" Apres nos freres et

soeurs, viennent leur descendans. Nous ne pouvons en epouser

aucun a l'infini ; en effet, notre texte, qui s'occupe ici de l'oncle

par rapport aux nieces, petites nieces, &c, declare que quand on
ne peut pas epouser la fille d'une personne, on ne peut pas plus

en epouser la petite fille (cujus enim filiam, &c), parce que entre

collateraux celui qui se trouve au premier degre de l'auteur se

confond avec ce dernier et est lui-meme considere comme un
ascendant pour tous les petits-enfans ou autres descendans de son

propre pere ; il ne peut done epouser aucune des personnes com-

(s) Cited in Howard v. Bartlet,

Hob. p. 181.

(t) 2 Lutw. p. 1075.

f«) Gibs. pp. 412, 413.

(x) Mailer v. Castrill, Gilb. R.

p. 158.

(y) Gibs. p. 413.

(z) Yaugh. p. 206 ; 2 Vent. p. 9
;

1 Black. Com. p. 207, Mr. Christian's

note.

(a) Gibs. p. 413.
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prises dans cette descendance, ( quia parentum loco habetur' &c.

;

la prohibition qui defend d'epouser son oncle ou sa tante s'etend

aux grands oncles et aux grandes tantes jusqu'a l'mfini. Etant

au premier degre de la souche commune, ils ne peuvent epouser

aucun descendant de leurs freres ou sceurs," &c. (b).

By the civil law, first cousins are allowed to marry, but by Cousins,

the canon law both first and second cousins are prohibited.

Therefore when it is vulgarly said that first cousins may marry,

but second cousins cannot, probably this arose by confounding

these two laws ; for first cousins may marry by the civil law,

and second cousins cannot by the canon law (d).

But now by 32 Hen. 8, c. 38, it is clear that both first and
second cousins may marry.

The kindred of the husband are not of affinity to the kindred Limitations

of the wife ; and therefore the husband's brother may marry as to affiaitF-

the wife's sister, as well as the husband's son by a former wife

may marry the wife's daughter by a former husband. The
affinity is terminated in the husband himself from the wife's

kindred, and in the wife herself from the husband's kindred (e).

On this point a very learned civilian gave the following

opinion :

—

" Can a man legally contract marriage with the widow of the

brother of his own deceased wife ?
"

" I am of opinion that a man may lawfully marry his wife's

brother's widow, the rule, as I conceive, being that although
affinity will bar marriage, yet affinity which is only engrafted

on affinity, as in this case, will not.—M. Swabey, Doctor's

Commons, Feb. 7, 1815."

The son of a father by another wife, and the daughter of a
mother by another husband, and so e converso, may marry (/).

In the case of Hains v. Jeffell (g) in 7 Will. 3, a day was Consan-

appointed to hear counsel why a prohibition should not be f^
1™^

granted to the spiritual court of Worcester, to stay a suit against illegitimate

Hains for marrying with the bastard daughter of his sister, alliances.

And it was argued for the prohibition, that this is not pro-

hibited by any law, for there is neither affinity nor con-

sanguinity, for a bastard is nullius filius. On the contrary, it

(b) Institutes de Justinien nou-
vellement expliques, t. i. 121, 123.

Of. Heineccius, El. Jur. Civ. 1. 1,

t. 10 (de Nuptiis), ss. 152—159:
Voet Joh. Commentarius ad Pan-
dectas (de Nuptiis), 1. 22, t. 2,

s. 29
;
Montesquieu, 1. 26, c. 14

;

35 qu. 5; Grotius de J. B. & P.

1. 2, c. 5, with the excellent com-
mentary of Barbeyrac ; the Refor-
matio Legum Ecclesiasticarum, tit.

22, c. 1, and Paley, Principles of

Moral and Political Philosophy,
b. 3, pt. 3, c. 5, for a fuller

discussion of the impediments to

marriage by consanguinity and
affinity, according to the law of

nature, of scripture, of ancient and
modern Rome, and of England.

(d) Wood, bk. i. ch. 2, pp. 118,

119; Ayl. Par. p. 364.

(e) Wood, bk. i. ch. 2, p. 119.

(
/') Wood, p. 58, and Mr. Toker's

MSS. p. 496.

(g) 1 Ld. Eaym. p. 68 ; 5 Mod.
p. 168 ; Gibs. p. 413 ; Horner v.

Homer, 1 Consist, p. 353 ; The
Queen v. Chasin, 3 Salk. p. 66.
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Prior ille-

gitimate
alliance with,

kindred.

was argued that the Levitical law is ad proximum sanguinis non
acceclai ; that the Jews made no difference as to marriage
between bastards and others ; that though bastards are deprived

of certain privileges by particular laws, yet the same reason

prohibits them from marriage as others ; and by this rule a
man might marry his own bastard, which doubtless could not

be allowed. And the court inclined not to grant a prohibition

;

but the cause was adjourned, and it appears not what became
of it.

In the case of Ellerton v. Gastrell(h), where Ellerton had
married the daughter of the sister of his former wife, this

was declared to be within the prohibition of the Levitical

degrees (?)

.

In Homer v. Horner (k), Lord Stowell says, "According to

the general policy of the law in matters merely moral, a person

is said to be restrained from marriage with illegitimate relations

as much as with legitimate ones, because the rules of prohibition

of marriage arise out of natural relations:" and again, "But
taking it to be sufficiently settled, as I conceive it is, that moral
restraints do attach upon natural consanguinity." He observes,

however, that the question does not appear to have received a

final decision : as in the case of Mains v. Jeffell, the cause was
adjourned, although undoubtedly the Ecclesiastical Court, the

proper forum on such questions, conceived that that marriage
came within the reach of the prohibition.

Dr. Wynne and Sir W. Grant gave opinions in favour of the

prohibition (I).

"May A., who is the half-brother of B. (that is to say, they

are both sons of the same father by different wives), lawfully

marry B.'s natural daughter ? It may be proper to add that B.,

after the birth of his said daughter, married the mother. And
if you should be of opinion there is no legal objection to such

marriage, you are requested to give your opinion whether the

parties intermarrying will be liable to any and what censure

from the Ecclesiastical Court."

Answer

:

" I apprehend that by the ecclesiastical law (by which all

questions relating to marriage are to be tried), a man cannot

marry his niece, whether such niece be the legitimate or natural

daughter of his brother or sister.

" The Ecclesiastical Court would, I conceive, pronounce such

marriage to be void, and would inflict whatever censure it might
think fit on the parties offending.—W. Grant, Lincoln's Inn,

5 Feb. 1800."

Upon consideration I agree with the opinion at which Dr.

Lingard has arrived in his history (m), that the only ground on

(h) Com. p. 318.

i) Gibs. p. 412.

k) 1 Consist, pp. 352, 353.

(I) Mr. Toker'sMSS. p. 254.

(m) History of England, vol. v.

p. 74, and Note C, p. 540 (ed. 1849).
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which the marriage of Henry VIII. with Anne Boleyn was
pronounced void must have been that of the king's previous

criminal intercourse with her sister Mary Boleyn.

But it has been holden by the full court for divorce and
matrimonial causes that a marriage is not null because the

husband has had a previous criminal connection with the wife's

mother (n)

.

On the 31st of August, 1835, was passed the statute 5 &6 Will. 4,

intituled, "An Act to render certain Marriages valid, and to

alter the Law with respect to certain voidable Marriages." It Voidable

recites that "marriages between persons within the prohibited mama g'es -

degrees are voidable only by sentence of the ecclesiastical court

pronounced during the lifetime of both the parties thereto, and
it is unreasonable that the state and condition of the children of

marriages between persons within the prohibited degrees of

affinity should remain unsettled during so long a period, and it

is fitting that all marriages which may hereafter be celebrated

between persons within the prohibited degrees of consanguinity

or affinity should be ipso facto void, and not merely voidable
;

"

and enacts that " all marriages which shall have been celebrated Former

before the passing of this act between persons being within the j^™^
prohibited degrees of affinity shall not hereafter be annulled for ^itliTnthe

that cause by any sentence of the ecclesiastical court, unless prohibited

pronounced in a suit which shall be depending at the time of
Je^nnuUed*

0

the passing of this act : Provided that nothing hereinbefore

enacted shall affect marriages between persons being within the

prohibited degrees of consangirinity."

Sect. 2. " All marriages which shall hereafter be celebrated Future

between persons within the prohibited degrees of consanguinity
™iJj

lia° es

or affinity shall be absolutely null and void to all intents and
purposes whatsoever."

By sect. 3 this act is not to extend to Scotland.

Consanguinity and affinity, before the passing of this statute,

were considered as canonical disabilities, which rendered a
marriage voidable and not void ; and therefore such marriage
could only be annulled by a sentence of nullity during the

lifetime of the parties (o) . But now no sentence of nullity is

necessary in all cases of consanguinity and affinity. These are

now considered as rendering the marriage ab initio void ; the

parties having been under a legal incapacity to contract a

marriage, their union has been meretricious and not matri-
monial. This act, which legalizes all marriages within the
prohibited degrees of affinity contracted before the Mist of

August, 1835, and renders them all void for the future, did
not legalize those within the prohibited degrees of consanguinity.

The case of May v. Sherwood underwent three successive deci- May v.

sions before the Consistory Court of London, the Arches Court,
Sherwood-

(n) Wing v. Taylor, 2 Sw. & Tr. (o) Elliott v. Gurr, 2 Philliin.

p. 278 (1861). p. 19.
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and the Privy Council (p), the two latter reversing the judg-
ment of the former. It was a suit brought by the father to annul
the marriage of a daughter, who was of age, with the husband
of her late sister. The questions raised were chiefly whether
the father had such interest as would enable him to bring a civil

suit in behalf of a daughter who was of age (q) ; whether the

citation, being had before the act passed, constituted a lis pendens

or not ; and what interpretation was to be put upon the act, and
how it had affected the jurisdiction of the ecclesiastical courts.

It was decided that the service of the citation constituted a lis

pendens, and that the marriage was void. The following extract

from Sir Herbert Jenner's judgment (r) relates chiefly to these

latter points :

—

" These are the contents of the libel and additional articles,

and if what is there pleaded can be established by proof, it is

quite impossible to say, that this is not a case which calls loudly

for the interference of those Courts to whose cognizance such

questions properly belong. In the first place, this is a contract

which is prohibited by the laws of both (rod and man—for so,

sitting in an Ecclesiastical Court, I should be bound to consider

it, even if I were, as I am not, among the number of those

who privately entertain any doubt upon the subject. In the

second place, it is a secret and clandestine marriage
;
perhaps

not clandestine in the strict legal meaning of the term, for the

term ' clandestine ' is applied by the law to a marriage where
there has not been a due publication of banns, and I am not at

liberty to enter into that question—but, morally speaking, and
using the common acceptation of the term, it is a secret and
clandestine marriage, purposely and studiously concealed from
the knowledge of those who were directly interested to prevent

one of the parties from entering into the unhallowed contract.

Lastly, it is a case calling for the interference of the Court

;

because, as I collect from the libel, there has been no cohabita-

tion of the parties since the marriage, so that it is not too late

now for the Court to prevent the consummation of the offence, if

the law has not placed an insuperable barrier to any proceeding

for that salutary purpose.
" That this Court would and ought to lend its aid and assist-

ance towards the accomplishment of so desirable an object can-

not be doubted ; and I have myself no hesitation in saying that

I should feel great regret if I were to find myself placed in

such a situation as to be obliged to reject this libel, and thereby

in effect to pronounce that the validity of this marriage could

not be questioned. What would be the condition of the parties

and of the Court if such should be its present decision ? Mr.
Sherwood would have a right to claim the consortium of his wife

;

and if she refused to cohabit with him he would be entitled to

(p) 1 Moo. P. C. C. p. 353. Phillim. p. 355.

(q) See Faremouth v. Watson, 1 (r) 1 Curt. p. 197.
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institute a suit in these Courts, not for the purpose of compelling

her to return to cohabitation in his house (for into it she has

never entered as his wife), but to afford him the consortium vitce,

which she has withheld from him by his own consent from the

date of the marriage to the present time. The Court would
thus be accessory to the commission of that offence, of which
there is every reason to believe she is at the present moment
innocent. And when the Court has issued its fiat to compel her

to cohabit with her husband, it may the next day, in another

branch of its jurisdiction, be called upon to punish her for the

very crime, to the commission of which the Court itself has been
an instrument

;
for, looking at the words of the act of parlia-

ment, I am by no means prepared to say that, in prohibiting

the Ecclesiastical Courts from annulling marriages of this kind,

subsisting at the time of the passing of the act, the legislature

has altered the law in any other respect.
" I am not prepared to say that the parties may not be Parties to

punished by the Ecclesiastical Law for the incest, though the
carriage

8

validity of the marriage cannot be called in question.' ' punishable in

After giving much consideration to this point, the learned the Ecolesias-

judge continues :
" I do not think, where the enacting part of

tlcal Court -

the statute is to the effect ' that all marriages which shall have
been celebrated before the passing of this act between persons

being within the prohibited degrees of affinity, shall not here-

after be annulled for that cause by any sentence of the Eccle-

siastical Court,' that this amounts to a prohibition to the

Ecclesiastical Court to punish the parties under another branch
of the law for incestuous cohabitation. I apprehend the law is

not altered in this respect, and that the court is not prohibited

by this act from punishing parties for such cohabitation, although
it cannot declare the marriage null and void.

" Again, if we look to the preamble of the act, it is not for

the protection of the parties who have been guilty of the offence,

for such it is by the Ecclesiastical Law and by the law of Grod,

but for the protection of the children, for that is the purpose
and object of the act, to settle the state and condition of the

innocent issue of such marriages, not to screen the delinquent

parties. But whatever may have been the intention of the

legislature, and whatever may be the effect of this act of parlia-

ment, the marriage had between the two parties, Thomas
Moulden Sherwood and Emma Sarah Ray, is an incestuous

marriage, and must ever so remain. The law of Grod cannot
be altered by the law of man. The legislature may exempt the

parties from punishment ; it may legalize, humanly speaking,

every prohibited act, and give effect to any contract, however
inconsistent with the Divine law, but it cannot change the cha-

racter of the act itself, which remains as it was, and must always
so remain, whatever be the effect of the act of parliament

"

Any person may promote a criminal suit for incest in a cause Who may
of office, all people having an interest in putting an end to that institute suit

P. VOL. I. P P
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for incest
; which is a public scandal ; and if in the course of the evidence,

prove(T
here

a mari>iage appears or is proved, though all the proceedings are

in posnam, the Court will pronounce the marriage null and void

in the first instance, and then sentence the parties to penance (s)

.

—

—

Sect. 4.

—

Conditions Precedent—Restrictions as to Descendants of
George II.

In 1717, upon a question referred to all the judges by King
George I., it was resolved by the opinion of ten against the other

two, that the education and care of all the king's grandchildren,

while minors, did belong of right to his majesty as king of this

realm, even during their father's life. But they all agreed that

the care and approbation of their marriages, wThen grown up,

belonged to the king their grandfather. And the judges after-

wards concurred in opinion, that this care and approbation

extend also to the presumptive heir of the crown
;
though to

what other branches of the royal family the same did extend
they did not find precisely determined. The most frequent in-

stances of the crown's interposition go no farther than nephews
and nieces ; but examples are not wanting of its reaching to

more distant collaterals. And the supposed statute of 6 Hen. 6,

which prohibits the marriage of a queen dowager without the

consent of the king, assigns this reason for it (t) : "because the

disparagement of the queen shall give greater comfort and
example to other ladies of estate, who are of the blood royal,

more lightly to disparage themselves." Therefore by 28 Hen. 8,

c. 18 (repealed, among other statutes of treasons, by 1 Edw. 6,

c. 12), it was made high treason for any man to contract mar-
riage with the king's children or reputed children, his sisters or

aunts ex parte paternd, or the children of his brethren or sisters

;

being exactly the same degrees to which precedence is allowed

by the statute 31 Hen. 8, c. 10 (u).

Royal Mar- In the twelfth year of George III. (1772) the Royal Marriage
T

\2 Ge<f
°3' WaS Passe(^- This celebrated act owed its origin to the dis-

c 1L°'
' pleasure which the marriage of the Duke of Cumberland with

Mrs. Horton (#), and of the Duke of Gloucester with the

Countess Dowager of Waldegrave (y), excited in the breast of

(s) Burgess v. Burgess, 1 Consist,

p. 384 ; Blackmore v. Brider, 2

Phillim. 359 ; Chick v. Ramsdale
and Chicle, 1 Curt. p. 34; vide
infra, Part IY. Ch. I.

(t) The occasion of this statute

was the marriage of Catherine,

mother to Hen. VI., with Owen
Tudor, a private gentleman. See
1 Black. Com. p. 224.

(u) See 1 Black. Com. p. 225, and
the authorities there cited.

(x) A widow lady, daughter to

Lord Irnham. This marriage took
place in 1772. See Letters of Horace
Walpole, vol. 5, pp. 347, 348.

(y) Natural daughter of Sir Ed-
wardWalpole, brother to SirEobert.
For accounts of her beauty, first
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their royal brother, George III. (s). It is intituled "An Act
for the better Eegulating the Future Marriages of the Koyal
Family," and is as follows :

" Most gracious Sovereign,
" Whereas your majesty, from your paternal affection to preamble,

your own family, and from your royal concern for the future

welfare of your people, and the honour and dignity of your
crown, was graciously pleased to recommend to your parliament

to take into their serious consideration, whether it might not be

wise and expedient to supply the defect of the laws now in

being ; and by some new provision more effectually to guard the No descendant

descendants of his late Majesty King Greorge the Second (other ^ajgJty

te

than the issue of princesses who have married, or may hereafter Geo. 2 ('other

marry into foreign families), from marrying without the appro- than the issue

bation of your Majesty, your heirs, or successors, first had and mamed^or
8

obtained, we have taken this weighty matter into our serious -who may
consideration

;
And, being sensible that marriages in the royal marry into

_

family are of the highest importance to the state, and that there- i^^shauTe
fore the kings of this realm have ever been entrusted with the capable of

care and approbation thereof, and being thoroughly convinced contracting

of the wisdom and expediency of what your Majesty has thought ^S^^the
fit to recommend upon this occasion

;
we, your majesty's most previous con-

dutiful and loyal subjects, the lords spiritual and temporal, and ^^ hi

^ig
commons, in this present Parliament assembled, do humbly heira&c<

13

beseech your Majesty that it may be enacted, and be it enacted signified

. . . that no descendant of the body of his late Majesty King
^^Itseal

Greorge the Second, male or female (other than the issue of f^fareTin
princesses who have married or may hereafter marry into foreign council. Such

families), shall be capable of contracting matrimony without the consent to be
/7

p i . nr • i • i • -n j entered in the
previous consent ot nis Majesty, his neirs or successors, signified ^rivy Council

under the great seal, and declared in council (which consent, to books. Every

preserve the memory thereof, is hereby directed to be set out in ™a™^ of

the licence and register of marriage, and to be entered in the descendant

books of the Privy Council) ; and that every marriage or matri- without such

monial contract of any such descendant, without such consent
JJJJ âj]jL

first had and obtained, shall be null and void to all intents and voia.

purposes whatsoever."

Sect. 2. "Provided always, that in case any such descendant of in case any

the body of his late Majesty King George the Second, being Geo. •>, being

above the age of twenty-five years, shall persist in his or her flveyearaoST

resolution to contract a marriage disapproved of or dissented JSS?**
0

from by the King, his heirs or successors; that then such maw^dfe-

descendant, upon giving notice to the King's Privy Council, ESSajesty,
7

such descendant,

marriage, grief at her husband's which this extract is taken, con-
death, &c, see Letters of Horace tains a fair summary of the argu-
Walpole, vol. 3, pp. 170, 218; vol. 4, ments and opinions for and against

pp. 61, 63. the act. See also a pamphlet by
(2) The loth volume of the An- Mr. Dillon on the Koyal Marriago

nual Register (pp. 91*—94*), from Act.

p p 2
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twehf myths' wni°h notice is hereby directed to be entered in the books thereof,

notice^to the may, at any time from the expiration of twelve calendar months
may contract after such notice given to the Privy Council as aforesaid, contract

and
h
the'™me

e; sucn marriage, and his or her marriage with the person before

sofem^e?
7 proposed and rejected may be duly solemnized, without the

-without the pre- previous consent of his Majesty, his heirs or successors, and such
vious consent of • ini i *f» ji • l i ^ i i
his majesty, and marriage shall be good, as it this act had never been made,

exceptboth
d

' unless both Houses of Parliament shall, before the expiration of

Ham!nt°sh
P
an~

^e sa*^ twelve months, expressly declare their disapprobation

declare then- of such intended marriage."

tnereto.°
batlon

Sect. 3. " That every person who shall knowingly or wilfully

sh
e

a7i°^iSi°
presume to solemnize, or to assist, or to be present at the cele-

solemnize, or bration of any marriage with any such descendant, or at his or

Sebrationof ner making any matrimonial contract, without such consent as

witLut sS6
' aforesaid first had and obtained, except in the case above men-

consent, shall on tioned, shall, being duly convicted thereof, incur and suffer the

the penalties pains and penalties ordained and provided by the Statute of

statute
d
of

y the Provision and Premunire made in the sixteenth year of the reign
premunire. 0f Eichard the Second (a)"

tSSTSuke of
^n a^empt was meL&6 to evade the provisions of this act by

Sussex. His Royal Highness the Duke of Sussex, one of the children of

Greorge III. His Royal Highness contracted a marriage with
the Lady Augusta Murray, daughter of the Earl of Dunmore,
first at Rome and afterwards in England, which before the

passing of this statute would have been unquestionably valid.

George III. caused a suit to be instituted in the proper eccle-

siastical court for the purpose of obtaining a sentence declara-

tory of the nullity of this marriage, which was accordingly

obtained (b).

The matter was raised again on the claim of the son of the

marriage to succeed his father in the peerage ; when the House
of Lords resolved that the marriage was void, and the claimant

not entitled to succeed (c)

.

3&4Vict. The Regency Act (3 & 4 Yict. c. 52), now repealed with
savings, had provisions against a future king or queen marrying
under the age of 18 without the consent of the regent and the

assent of parliament.

Sect. 5.

—

Marriage by Banns—Publication.

Banns, what. Banns is a Saxon word, and signifies a proclamation.

In Fettoices v. Stewart (d), Sir J. Nicholl said, " The intention

of the publication of banns is to make known that a marriage is

about to take place between the individual parties;—if, therefore,

(a) 16 Eic. 2, c. 5. (c) Sussex Peerage case, 11 CI. &
(b) Heseltine v. Murray, 2 Add. Fin. p. 85.

p. 400. (d) 2 Phillim. p. 240.



MARRIAGE. 581

the publication is such as not to designate, but to conceal, tlie

parties— it is no publication."

It has always been the mind of the church that public notice

should be given of the intention of its members to enter into the

marriage contract.

By an old constitution of the English Church it was ordered 9ld constitu-

that " Whilst the marriage is contracting, the ministers shall
10n *

inquire of the people by three public banns, concerning the

freedom of the parties from all lawful impediments." And if

any minister shall do otherwise, he shall be suspended for three

years (e).

By the rubric it is provided that " The curate shall say after Rubric,

the accustomed manner

:

"I publish the banns of marriage between M. of anel N. of
. If any ofyou know cause or just impediment why these two

persons should not be joined together in holy matrimony, ye are to

declare it. This is the first [second or third] time of asking."

And the rubric directs that where the parties dwell in divers

parishes, the curate of the one parish shall not marry them with-

out a certificate that the banns have been thrice asked from the

curate in the other parish.

The statute now in force, 4 Greo. 4, c. 76, entitled " An Act 4 Geo. 4, o. 76.

for amending the Laws respecting the Solemnization of Mar-
riages in England," enacts as follows :

—

Sect. 2. " All banns of matrimony shall be published in an Banns, where,

audible manner in the parish church, or in some public chapel, w^en &n<* how

in which chapel banns of matrimony may now or may hereafter and marriage
be lawfully published, of or belonging to such parish or chapelry to be solemn-

wherein the persons to be married shall dwell, according to the ^^^^
form of words prescribed by the rubric prefixed to the office of Kshed.

PU

matrimony in the book of common prayer, upon three Sundays
preceding the solemnization of marriage, during the time of

morning service, or of evening service (if there shall be no
morning service in such church or chapel upon the Sunday upon
which such banns shall be so published), immediately after the

second lesson ; and whensoever it shall happen that the persons

to be married shall dwell in divers parishes or chapelries, the

banns shall in like manner be published in the church or in any
such chapel as aforesaid belonging to such parish or chapelry

wherein each of the said persons shall dwell; and all other

the rules prescribed by the said rubric concerning the publica-

tion of banns and the solemnization of matrimony, and not
hereby altered, shall be duly observed ; and in all cases

where banns shall have been published, the marriage shall be
solemnized in one of the parish churches or chapels where such
banns shall have been published, and in no other place whatso-
ever."

It is to be observed, that the words at the close of the prayer Notice in

in the marriage service,
—" Therefore if any man can show any marriage

service.

(e) Lind. p. 271.
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just cause why they may not lawfully be joined together, let

him now speak or else hereafter for ever hold his peace,"

—

amount to a fourth publication of banns.
Republication With respect to the time which may elapse between the com-
of banns. plete publication and the solemnization of marriage, sect. 9 of

ofXnns^
011 4 Ge0

'
4

'
°* 76

'
enaCtS that

'
" Whenever a marriage shall not be

necessary if na(l within three months after the complete publication of banns,
marriage not no minister shall proceed to the solemnization of the same until

within^hree
^e banns shall have been republished on three several Sundays

months. in the form and manner prescribed in this act, unless by licence

duly obtained according to the provisions of this act."

The following judgments by Lord Stowell—though given

while Lord Hardwicke's Act (26 Greo. 2, c. 33) was in force

—

contain valuable expositions of the general principles of law
applicable to banns.

Object and In Wakefield v. Wakefield, he says, " The marriage, except in

publicationof
case °^ a ^cence 5

is to be performed by proclamation of banns,

banns. which is to designate the individual, in order to awaken the

vigilance of parents and guardians, and to give them an oppor-

tunity of protecting their rights. It therefore requires that

a true name should be given to them, evidently considering that

a name assumed for the occasion is a name that will not answer
the purposes of the provisions.—Accordingly, the Court has con-

ceived itself to be carrying the intention of the law into effect

where it has annulled marriages where a false name has been
inserted in the banns, though no fraud were intended

;
upon the

ground that such proclamation was no proclamation referring to

that marriage, but to another transaction ; the marriage there-

fore was without proclamation of banns, and consequently illegal.

There was a fraud, a want of fidelity and truth in the applica-

tion of the banns to the marriage, though there might be no
fraud in the original intention. It is therefore clear that if there

is a true name, that true name must be used ; it may be a name
less notorious to the world than some name which the party has

thought fit to assume, but is not less the true name on that

account ; it is the name which it is presumed her relations, her

parents, and her guardians are the best acquainted with, and
therefore the name which ought to be applied upon such an occa-

sion, provided she is possessed of such a name" (/).

In Sullivan v. Sullivan, he observes, " It is sufficient for me to

state the following positions as composing clear and settled

parts of the matrimonial law of this country,—built as that law
is on two foundations,—the ancient canon law and modern
statutes :—That banns or proclamation of intended marriage must
be thrice published in the church or churches of the parish or

parishes where the parties dwell, and in one of which the mar-
riage is to be celebrated : That these banns, being notifications

of the intended marriage, must indicate the parties by the

description of their names and parish residence ; That the law

(/) 1 Consist, p. 401. See also Cope v. Burt, 1 Consist, p. 438.
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derived, as I have described, from two sources, does in terms or

in effect require those two particulars, but under different sanc-

tions. A false description of residence is, by a particular clause

of the modern Marriage Act, rendered a mere impedimentum

impeditivum,—imposing on the clergyman, if the fact be known
to him, the duty of not proceeding with the marriage, but not

invalidating the ceremony if once performed. The publication

of false names is different, though no -such difference is marked
in that statute; it forms an impedimentum dirimens, invalidating

the marriage in toto ; and this arising from the very nature of

the thing, and the intent and use of the publication "
(g).

In the same judgment he observes upon the case of illegiti- Illegitimate

mate children, thus :— children.

" The Court has had occasion to observe that it may in some
cases, be difficult to say what are the true names, particularly in

the case of illegitimate children. They have no proper surname
but what they acquire by repute

;
though it is a well-known

practice, which obtains in many instances, to give them the

surname of their mother, whose children they certainly are,

whoever be their father. However, if they are much tossed

about in the world in a great variety of obscure fortunes, as such

persons frequently are, it may be difficult to say for certain

what name they have permanently acquired, as was the case in

Wakefield v. Wakefield. In general it may be said, that where
there is a name of baptism and a native surname, those are the

true names, unless they have been overridden by the use of other

names assumed, and generally accredited" (//).

In Pouget v. Tomkins, he says, " In strictness, I conceive that All baptismal

all parts of a baptismal name should be set forth, as composing nam
f
s 111

altogether the name and legal description of the party .... should be set

In proclamation of banns, it is also highly proper, that they forth,

should be enumerated ; at the same time I cannot go so far as

to say that, in all cases it is absolutely and essentially necessary,

and that the publication would, on account of such omission

alone, in all cases be invalidated. When there was no fraud
intended, nor any deception practised, and where the suppres-

sion was only of a dormant name, which had not been generally

used, it might be too much to hold that a perfectly honourable
marriage should be invalidated by such omission. The case

might be put also, that one party had wilfully suppressed a
dormant name not known to the other, for the purpose of re-

serving a plea for invalidating the marriage at a future time.

That would be an effect which the law would be unwilling to

give to an omission so practised. Where, however, there is

fraud intended, and where the omission is not casual, but inten-

tional, and made a principal part of the machinery of the fraud,

(g) 2 Consist, p. 253. See also seding names of baptism.
Wilson y. Brockley, 1 Phillim. p. 147, (h) Sullivan v. Sullivan, 2 Con-
as to names of reputation super- sist. p. 253.
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Variation of

the names of

parties may-
be— 1. Total;
2. Partial.

Their differ-

ent effects.

I should hold that the Court would be bound to enforce the

most literal interpretation, for the purpose of supporting the

true spirit of the act " (•).

In the judgment in Sullivan v. Sullivan (j), already referred

to, there is the following passage, " variations of the names of

parties sometimes occur in banns. If they are total, the rule of

law respecting them cannot be doubtful. It never can be con-

tended that such names can be deemed true designations ; nor
could one have supposed that such names could have been used,

but for the purposes of gross fraud, if the case of Mather against

Neigh had not occurred, in which the woman, from a, mere idle

and romantic frolic, insisted on having her banns put up in the

name of Wright, to which she had no sort of pretension. Such
a pretension, whether fraudulently intended or not, operates

as a fraud, and is therefore held to invalidate a marriage (k).

But besides total variations, there may be partial variations,

of different degrees, from different causes, and with different

effects. The Court is certainly not to encourage a dangerous
laxity, neither is it to disturb honest marriages by a pedantic

strictness. Variations may consist in the alteration of a letter,

as it did in Dobbyns for Dobbyn ; in more than one, as Widdow-
croft for Meddowcroft ; in the suppression of a name where
there are more than two, as William Pouget for William Peter

Pouget ; in the addition of a name where there are only two
known, as in the present case ; and in those of Heffer v. Heffer,

Tree v. Quin, Dobbyn v. Corneck. Such varieties may arise not

only from fraud, but from negligence, accident, error from
unsettled orthography, or other causes consistent with honesty

of purpose. They may disguise the name and confound the

identity nearly as much as a total variation would do, in which
case the variation is for the very same reason fatal, from what-
ever cause it arises. Where it does not so manifestly deceive, it

is open to explanation, if it can be given. If the explanation

offered implies fraud, that fraud will decide any doubt con-

cerning the sufficiency of the name to disguise the party. The
Court will certainly hold against the party that what he intended

to be sufficient to disguise the names shall be so considered at

least as against him. He can have no right to complain that

too strong an effect is given to his act, when he himself intended

it should produce that effect. But if the explanation refers

itself to causes perfectly innocent, and if it be supported by
credible testimony, overcoming all the objections that may be

applied against its truth, the Court will decide for the explana-

tion, and against the sufficiency of the variation to operate as a

disguise where no such effect was intended. If the explanation

(i) Pouget v. Tornkins, 2 Consist,

p. 143 ; see also Wyat v. Henry, 2

Consist, p. 220; Green v. Bolton,

1 Add. 289 ;
Dobbyn v. Corneck, 2

Phillim. p. 102 ; Fellowes v. Stewart,

Ibid. p. 238.

(./) 2 Consist, p. 253.

(k) See, however, Lord Stowell's

decision in Mayhew v. Mayhew, 2
Phillim. p. 13.
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should leave the matter doubtful, then evidence of general

fraud may be let in, to decide what is left undecided on the

explanation. But the only falsehood that can be shown, in

the first place, is the falsehood, at least the insufficiency, of

the explanation itself; for till that falsehood or insufficiency

is shown there is no admission for evidence of any matter

besides "(/).

The foregoing cases apply solely to such marriages as were Changes in

contracted under the provisions of 26 Greo. 2, c. 33. That ^ft

™age

statute governs marriages which were solemnized before the 1st

of September, 1822, when it was in part repealed by 3 Greo. 4,

c. 75 ; the duration of the latter act did not exceed one year,

when 4 Greo. 4, c. 76, the present Marriage Act, repealed all prior

statutes relating to marriage (m). An excellent commentary
on the changes introduced by these latter acts into the original

Marriage Act of Greo. II., is to be found in the judgment of

Sir H. Jenner in Wright v. Ehcood (n)
t
from which the follow- Wright v.

ing extract is taken. The real question before the Court was Ehvood >

the validity of a marriage preceded by no publication of banns,

but de facto solemnized in church.
" Now, it has been maintained," said the learned judge, " that Marriage

the publication of banns of a woman who is already married
J^bHcation

and whose husband is alive, is a mere nullity ; that it is not 0f banns,

properly an undue publication of banns, but it is no publication

at all, and that it would be contrary to the policy of the law if

the Court were to uphold a marriage not preceded by any pub-
lication of banns, nor by a licence ; and it has been also stated

that such was the case, even before the passing of the first

Marriage Act, 26 Greo. 2, c. 33, in 1754. But I confess I do
not feel very strongly the force of that argument : for, as far as

I can understand the principle upon which marriages are made
null and void, on these grounds, under the act, it is that where
false names are used intentionally, with a view of deceiving the

public, it is no publication at all. So that in the case of the

publication of false names, the publication is a mere nullity.

In Pouget v. Tomkins (o), Lord Stowell said: 'The clear inten-

tion of the act is, that the true names of the parties should be
published, and if they are not so published, it is no publication

:

no notice is given, and no opportunity is afforded to any one to

allege an impediment. It has been constantly held, therefore,

since the case of Early v. Stevens,'—which was in 1785, and I
believe the earliest case under the Marriage Act,— ' that a pub-
lication in false names is no publication.' And on no other

principle could such a case have been brought under the pro-

visions of that act, where the terms made use of, are,
4 without

(I) See also Wilson y. BrocJcley, 1 Baldwin, 1 Add. p. 94; King v.

Phillim. p. 147. Sansom, 3 Add. p. 277.

(m) See notes to Stayte, other- fn) 1 Curt. p. 669.

wise Farquarson v. Farquarson, 3 (o) 2 Consist, p. 146.

Add, p. 282. See also Stanhope v.
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Banns before

Marriage
Acts.

Banns since

26 Geo. 2,

c. 33.

Under
3 Geo. 4, c. 75.

Under
4 Geo. 4, c. 76.

publication of banns
;

9
it does not speak of ( undue publication

;

'

but that statute required that a marriage should be preceded by
publication of banns, or by licence. It seems to me, that a
marriage was void under that statute only where there had been
no publication—undue publication was not sufficient, unless it

amounted to the absence of all publication.
" This was the state of the law under the 26 Geo. 2, c. 33.

Before that statute, marriages, without publication of banns or

any religious ceremony,—contracts per verba de prcesenti,—might
be good and valid, though irregular : the parties and the

minister might be liable to punishment, but the vinculum matri-

monii was not affected. After the passing of the act 26 Geo. 2,

c. 33, marriages were placed on a different footing as to banns
and licences ; a certain degree of regularity was essential to the

validity of the marriage contract, and marriages not preceded

by banns or licence were null and void. In that act, however,
there was no provision for the protection of innocent parties,

and many cases are in the recollection of the Court in which
it had produced very injurious consequences. Parties even
guilty of actual fraud have obtained a separation without the

possibility of doing justice to the party not cognizant of the

fraud.
" This state of things continued many years, but at length

the legislature interfered to prevent the mischievous effects

resulting from the provisions of this act, and to soften the

rigour of the existing law.
" I pass by the act of 3 Greo. 4, which existed but for a short

time, and I proceed to the act 4 Geo. 4, c. 76, which was in

force at the time of this marriage, and is the law which is

applicable to it.

" This act begins by repealing all the former acts then in

force. Part of the act 26 Geo. 2 had been repealed by the act

3 Geo. 4, but still part remained in force, and the remainder of

that act, as well as the 3 Geo. 4, was repealed : so that, at that

time, if the legislature had done no more, the common law and
general law, as it existed before the Marriage Act of 1754,
would have been restored, and a marriage would have been
good and valid without any publication of banns or licence.

But the legislature did not stop here ; it went further, and
declared in the 22nd section, that where parties shall intermarry,

knowingly and wilfully, without due publication of banns or

licence, the marriage shall be null and void. It has not adopted
the terms of the former act, declaring that marriages shall not

be solemnized * without publication of banns ; ' but the legis-

lature has said :
' If any person shall, knowingly and wilfully,

intermarry without due publication of banns, or licence from a

person or persons having authority to grant the same, first had
and obtained, the marriages of such persons shall be null and
void to all intents and purposes whatsoever :

' thereby, as I have
stated, softening the rigour of the former law under the
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26 Geo. 2. And according to the construction put upon this

section by the Consistory Court of London (p), by this Court,

during the time of my predecessor (q) as well as in my own
time (r), by the Court of King's Bench («), and I think I might
say by the Judicial Committee of the Privy Council (t) (though,

perhaps, the point has not received an actual and direct decision

of the latter tribunal), where the parties are not both cognizant

of the false name, the marriage cannot be declared void. It is

necessary that both parties should be accessory to the fraud
;

the act of one will not operate to the prejudice of the other,

unless a participator.
" The question then is, as the act speaks of marriages 6 without

due publication of banns,' what is the consequence where there

is no publication of banns ? for according to Lord Stowell, in

the case to which I have adverted, the publication of banns, in

a false name, is equivalent to no publication. The Court can see

no difference between the cases, which stand precisely on the

same grounds ; nor does there seem a reason why there should

be a difference ; the fraud is the same in both ; the remedy is

the same in both.

"It is, however, contended that the words 'without due Aro publication

publication of banns/ used in the statute 4 Geo. 4, c. 76, do not ^mva "

extend to cases of marriage not preceded by any publication of an undue

banns, as there are no words in the act to that effect ; but if publication

that were so, the former Marriage Act being repealed altogether,
of banns -

upon this repeal, the general law was revived and came into

operation, and continues to be in operation, except so far as it is

qualified and restrained by the 4 Geo. 4, c. 76, the only act now
in operation ; and unless this act extends to cases of marriage
not preceded by any publication of banns, as distinguished from
undue publication, a marriage, where a false name wTas used,

would be a good and valid marriage. But I have no doubt
that a marriage, which has not been preceded by any publication

of banns at all, is a marriage within the meaning of the terms,

—

that is, a marriage without due publication of banns. Mar-
riages without due publication of banns are declared null and
void, and I should be glad to know how it is possible that that

can be a due publication of banns, which is no publioation at all,

and how it can be contended, with any effect, that mar-
riages, where the publication of banns is a mere nullity, can be
distinguished from marriages without a due publication of

banns."

(p) Wiltshire v. Prince, 3 Hagg.
Eccl. p. 332.

(q) Hadley v. Reynolds, not re-
ported.

(r) Tongue v. Allen, 1 Curt,

p. 38.

(s) The King v. The Inhabitants

of Wroxton, 4 B. & Ad. 640.

(t) Tongue v. Tongue, 1 Moo. P.
C. C. p. 90 ; see also Gompertz v.

Kensit, L. R. 13 Eq. p. 369; 20
W. R. p. 313.
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False name.

False

residence.

Invalid for-

bidding.

Time of

proclaiming-

banns.

Since the establishment of the Probate and Divorce Court,
" a marriage by banns, where by the consent of both parties

the name of the man was falsely stated to be ' John,' his bap-
tismal name being 'Bower' only, has been by that Court declared

null and void "
(#).

In another case the residence of both parties was wrongly
stated by the husband to be in the parish in which he only
resided. In so doing he acted " knowingly and wilfully," but
the wife had no knowledge of the transaction. The marriage
was upholden (y/)

.

A publication of banns which had been openly objected to,

but the objection to which had been found invalid, would be
considered as a due publication.

As to the time of proclaiming the banns in church the original

rubric directed :
—

" First the banns of all that are to be married together must
be published in the church three several Sundays, or Holydays,
in the time of divine service, immediately before the sentences

for the offertory, the curate saying after the accustomed man-
ner :

" &c, &o. (s).

The rubric as now printed directs

—

" First the banns of all that are to be married together must
be published in the church three several Sundays, during the

time of morning service, or of evening service (if there be no
morning service), immediately after the second lesson; the

curate saying after the accustomed manner :
" &c, &c.

It appears "that about the year 1809 the curators of the press at

Oxford {a) caused the rubric to be altered in all the Oxford Prayer
Books, so as to make it direct that the banns shall be published

after the second lesson at morning, or the second lesson at even-

ing, prayer, their^object being to bring the rubric into agreement
with 26 Geo. 2, c. 33, s. 1."

In 1856, the case of Regina v. Benson was tried at the Oxford
Summer Assizes, and the following observations are copied from
the shorthand writer's notes (b).

In the examination of the parish clerk of the defendant's

parish the following observations occur :

—

"Mr. Baron Alderson (to the witness).—I suppose you pub-

lish your banns in the morning service ?—Yes.
" After the second lesson ?—Yes.
" Mr. Baron Alderson.—I believe that strictly they ought to

(x) Midgeley (f. c. Wood) v. Wood
(18G2), 4 Sw. & Tr. 267.

(y) Templeton v. Tyree, L. R. 2

P. & D. p. 422.

(z) Blunt, Annotated Book of

Common Prayer, p. 261.

(a) See the Bishop of Exeter's
Speech in Hansard, series iii. vol.

viii. p. 22.

(b) Supplied by the solicitor for

the prosecution in a letter to the
editor of the Times, dated Oxford,
Dec. 22, 1866.
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"be published in the communion service, according to the act of

parliament.

"Mr. Keating, Q.C., for the defendant.—Yes, my lord; I

believe the witness is mistaken.

" Do you not know that in point of fact Mr. Benson does

publish them in the communion service ?—Yes ; it was a mis-

take of mine.

"Mr. Baron Alderson.—The banns are required to be pub-

lished in this way, at the time of morning service, or at evening

service, where there is no morning service, immediately after the

second lesson. Then it goes on to say that all rules prescribed

by the rubric not hereby altered shall be duly observed. Now,
the rubric prescribes that the banns of marriage at the morning
service shall be at the communion, and the rule prescribed by
the rubric is not altered, therefore it should be at the com-
munion."

In the course of a long summing up Mr. Baron Alderson made
the following remarks :

—

" The rubric had provided that the publication of the banns
should be at the most frequented period of the service,—namely,

just after a portion of the communion service was read. That
was the period of time provided by the rubric, and which the

act of parliament seems to me to have continued. But then it

was said that there were many churches (and unfortunately in

the reign of George II. there were a great many—I hope it is

better now—I believe it is a great deal better) in which there

was no morning service, and, therefore, people could not be mar-
ried at all according to the rubric of the Church of England,
which always contemplated service twice every day, though,

owing to the neglect of some of the clergy or bishops in those

days, it sometimes happened that in some churches there was no
service for three weeks, and in others only service in the after-

noon every other Sunday. The consequence of that would be
that in those cases it would be impossible to publish the banns
properly, because they were to be published on three successive

Sundays. Unless, therefore, there was power to publish them
in the afternoon service where there was no morning service they
could not be published regularly, and therefore it was provided
that the banns might be published during the performance of

evening service, and then the rubric, not having fixed the period

of the evening service in which the banns were to be published,

it was provided that they should be published after the reading
of the second lesson, which is about the period of the afternoon

service when the church would be the fullest—just after the

laggards have arrived, and before anybody has left the

church."

There exists, however, a great doubt upon this subject,

though it seems that the reasoning of Baron Alderson is well

founded.
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Bishop Wilberforce expressed the same opinion in the charge
which he delivered when Bishop of Oxford in 1866.

Where banns The result of various legislative enactments on the subject of

lished
PUb " ^e P^ace °^ publication is, that in whatever place the marriage

may be solemnized, there the banns must be published.

The bishop has now authority to order the publication of

banns in any duly licensed chapel within his diocese as well as

in a parish church ; at first he had only power to authorize

marriages by licence in chapels.

The legislative enactments on this point are the following :
—

6 & 7 Will. 4, 6 & 7 Will. 4, c. 85, s. 26. " And whereas it is expedient
c
\
8 °*

. that provision should be made, under proper restrictions, for

consent of

1^ re^evmg ^ne inhabitants of populous districts remote from the

patrons, may parish church, or from any chapel wherein marriages may be
license chapels lawfully celebrated according to the rites and ceremonies of

nization of

m
" ^ne Church of England, from the inconvenience to which they

marriages in may be thereby subjected in the solemnization of their marriages;
populous J3e it therefore enacted, that, with the consent under the hand
P aces.

an(j geaj o£ ^e patron an(j incumbent respectively of the church
of the parish or district in which may be situated any public

chapel with or without a chapelry thereunto annexed, or any
chapel duly licensed for the celebration of divine service accord-

ing to the rites and ceremonies of the Church of England, or

any chapel the minister whereof is duly licensed to officiate

therein according to the rites and ceremonies of the Church of

England, or without such consent after two calendar months'
notice in writing given by the registrar of the diocese to such

patron and incumbent respectively, the bishop of the diocese

may, if he shall think it necessary for the due accommodation
and convenience of the inhabitants, authorize by a licence under
his hand and seal the solemnization of marriages, in any such

chapel for persons residing within a district the limits whereof
shall be specified in the bishop's licence, and under such provi-

sions as to the amount, appropriation, or apportionment of the

dues, and as to other particulars, as to the said bishop may seem
fit, and as may be specified in the said licence

;
provided that it

shall be lawful for any patron or incumbent who shall refuse or

withhold consent to the grant of any such licence to deliver to

the bishop, under his or her hand and seal, a statement of the

reasons for which such consent shall have been so refused or

withholden ; and no such licence shall be granted by any bishop

until he shall have inquired into the matter of such reasons

;

and every instrument of consent of the patron and incumbent,

or, if such consent be refused or withholden, a copy of the

notice under the hand of the registrar, and every statement of

reasons alleged as aforesaid by the patron or incumbent, with
the bishop's adjudication thereupon under his hand and seal,

shall be registered in the registry of the diocese ; and thence-

forth and until the said licence be revoked marriages solemnized

in such chapel shall be as valid to all intents and purposes as if
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the Scame had been solemnized in the parish church, or in any
chapel where marriages might heretofore have been legally

solemnized " (c).

The next statute, 1 Yict. c. 22, enacts as follows :— 1 Vict. o. 22.

Sect. 33. " The banns of marriage of any persons may be Banns may be

published in any chapel licensed by the bishop, according to the
chapels^here

provisions of the said act (d) for marriages, for the solemnization marriages

of marriages, in which those persons might lawfully be married ;
may be

and instead of the notice required by the said act, the words solemmzed -

* banns may be published and marriages may be solemnized in

this chapel/ shall be placed in some conspicuous part of the

interior of every such chapel."

Sect. 34. " ' And whereas doubts may arise whether under Marriages

the said recited acts it is lawful for the bishop to license chapels ma7 b
^
in

for marriages between parties, one only of whom resides within
Qj^peja

the district specified in such licence ;
' be it therefore enacted though only

and declared, that all such licences shall be construed to extend one
?
f tbe

.

to and authorize marriages in such chapels between parties, one dentin the
681"

or both of whom is or are resident within the said district : district,

provided always, that where the parties to any marriage intended Publication of

to be solemnized after publication of banns shall reside within ^g
11'^^6

different ecclesiastical districts, the banns for such marriage reside in

shall be published as well in the church or chapel wherein such different

marriage is intended to be solemnized, as in the chapel licensed dlstricts -

under the provisions of the said recited act for the other district

within which one of the parties is resident, and if there be no
such chapel, then in the church or chapel in which the banns of

such last mentioned party might be legally published, if the

said recited act had not been passed."

To return to the act 6 & 7 Will. 4, c. 85. Sect. 27 deals 6 & 7 Will. 4,

with the fees arising from marriages under sect. 26 ; and it is
c

-
8o -

then enacted as follows :

—

Sect. 28. " When the said bishop shall authorize the solemni- Patron or

zation of marriages in any such chapel as aforesaid, without the
mcumbeilt

o •/ l ' may appeal to
consent under the hand and seal of the patron and incumbent the arch-

respectively, it shall be lawful for them or either of them to bishop against

appeal within one calendar month to the archbishop of the pro-
such Hcences -

vince, who shall hear the same in a summary manner, and
shall make such order confirming, revoking, or varying the

licence so given, as to him shall seem meet and expedient,

which order shall be registered in the registry of the diocese,

and shall be conclusive and binding on all the parties what-
soever."

Sect. 30. " All provisions which shall from time to time be Marriages

in force relative to marriages, and to providing, keeping, and suchchapels

(c) The stamp duty on a licence by 54 & 55 Yict. c. 39 (Schedule,
licensing a chapel for the solemni- tit, Licence), at 10s.

zation of marriages therein pursuant (d) G & 7 Will. 4, c. 85, s. 29.

to the provisions of this act is fixed
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transmitting register books and copies of registers of marriages
solemnized in any parish church, shall extend to any chapel in

which the solemnization of marriages shall be authorized as

aforesaid, in the same manner as if the same were a parish

church, and everything required by law to be done relating

thereto by the rector, vicar, curate, or churchwardens respec-

tively of any parish church shall be done by the officiating

minister, chapelwarden, or other person exercising analogous
duties in such chapel respectively."

Sect. 31. "Notwithstanding any such licence as aforesaid to

solemnize marriages in any such chapel, the parties may, if

they think fit, have their marriage solemnized in the parish

church, or in any chapel in which heretofore the marriage of

such parties or either of them might have been legally solem-

nized.
"

Sect. 32. " Any such licence or order may at any time be
revoked by writing under the hand and seal of the bishop of

the diocese, with the consent in writing of the archbishop of

the province ; and such revocation and consent shall be regis-

tered in the registry of the diocese, the registrar whereof shall

notify the same in writing to the minister officiating in the

chapel, and shall also give public notice thereof by advertise-

ment in some newspaper circulating within the county and in

the London Gazette, and thenceforth the authority to solem-

nize marriages in such chapel shall cease and determine."

Sect. 33. " In case of the revocation of the licence to solem-

nize marriages in any such chapel all registers of marriages

solemnized therein under such licence which shall be in the

custody or possession of the minister of such chapel at the time

of such revocation shall forthwith be transmitted to the incum-
bent or officiating minister of the parish church, and shall

thenceforth be preserved, and in all other respects dealt with

in the same manner, and be of the same force and validity,

to all intents and purposes, as if they had been originally made
and deposited with such incumbent or officiating minister

;

and such incumbent or minister shall, when he next transmits

to the superintendent registrar copies of the registers of mar-
riages solemnized in such parish church, also therewith transmit

copies of all such entries as shall have been made in such first-

mentioned registers subsequent to the date of the last entry a

copy whereof was transmitted to the superintendent registrar,

and shall also transmit to him one copy of every register book
so transmitted to him of which no copy shall have been already

transmitted to the superintendent registrar, having first signed

his name at the foot of the last entry therein."

Sect. 34. " The registrar of every diocese shall . . . within

fifteen days after the first day of January . . . make out and
send through the post office, directed to the registrar-general of

births, deaths, and marriages, at his office, a list of all chapels

belonging to the Church of England within that diocese wherein
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marriages may lawfully be solemnized according to the rites

and ceremonies of the Church of England, and shall distinguish

in such list which have a parish, chapelry, or other recognized

ecclesiastical division annexed to them, and which are chapels

licensed by the bishop under this act, and shall state therein the

district for which each of such chapels is licensed according to

the description thereof in the licence ; and the registrar-general List of all

shall in every year make out and- cause to be printed a list ^^^^
of all such chapels, and also of all places of public worship reo-isteild to
registered under the provisions of this act, and shall state in beprinted.

such list the county and registrar's district within which each

chapel or registered building is situated, and shall add also

the names and places of abode of the registrars and deputy
registrars of each district, and of the superintendent registrars

;

and a copy of such list shall be sent to every registrar and
superintendent registrar."

And here it may be convenient to direct attention to those Church Build-

portions of the Church Building Acts and New Parishes Acts m°> &c
-
Acts *

which authorize the solemnization of marriages, both by banns
and licence, in churches and chapels of separate and distinct

parishes, of district parishes, of district chapelries, of consoli-

dated chapelries, and of extra-parochial places and of new
parishes (e).

By 58 Geo. 3, c. 45, s. 27, " All acts of parliament, laws, and 58 Geo. 3,

customs relating to publishing banns of marriage, marriages,

christenings, churchings, and burials, and the registering thereof, fo^^te
and to all ecclesiastical fees, oblations, or offerings shall apply parishes, and

to such separate and distinct parishes and district parishes when in district

they shall so become complete, separate and distinct parishes or
pan& es "

district parishes, under the provisions of this act, after the death,

resignation, or other avoidance of the existing incumbents respec-

tively in each such parish or extra-parochial place, and to the

churches and chapels thereof, and to the ecclesiastical persons

having cure of souls, or serving the same, in like manner in

every respect as if the same respectively had been ancient,

separate, and distinct parishes and parish churches by law, to all

intents and purposes."

Sect. 28. " Provided always that no banns of matrimony Proviso as

shall be published, or marriages celebrated or solemnized, to su
P
h

baptisms or churchings had by any person whatever within
any church or chapel of any such separate and distinct parish

so made by any such division as aforesaid, or in any private

house therein, or within any such district church or chapel,

or in any private house within such district, nor shall any
burial be performed within any cemetery appertaining or

belonging to any such church or chapel by any person what-
ever, except by the incumbent of the church of the parish

(e) See part vi. ch. v. p. 294, of Building Acts; from which these
Mr. Law's 5th edition of the Church sections are taken.

P. VOL, I. Q Q

marriages.
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or extra-parochial place from which such parish shall have
been separated, or some curate of such incumbent duly licensed

in that behalf, until after the death, resignation, or other

avoidance of the spiritual person who shall be the incum-
bent of the church of the parish or the extra-parochial place at

the time of the consecration of any such church or chapel of any
such separated parish or district parish ; and from and after the

death, resignation, or other avoidance of the then incumbent, to

be certified under and according to the provisions of this act,

banns of matrimony may be published, and marriages celebrated

and solemnized, baptisms, christenings, and churchings had
within the church or chapel of any such separated parish or

district parish, provided the same be respectively published, cele-

brated, solemnized, and had according to the laws and canons in

force within the realm in that behalf ; and all such banns as

shall be published, and also all and every such marriage and
marriages as shall be celebrated and solemnized, in any such

church or chapel, after the entries, under and according to the

provisions of this act, of the notification, under the hand and
seal of the bishop of the diocese, of the death, resignation, or

other avoidance of the incumbent of the church of the parish or

extra-parochial place, shall be as good, valid, and effectual to all

intents and purposes as if the same were published, celebrated,

and solemnized in the church of the parish or extra-parochial

place in which the same shall be situate."

Time when Sect. 29. " The death, resignation, or other avoidance of the

tion
P
o?baiins

spiritual person who was the incumbent of the church of any
may com- parish and extra-parochial place in which any such separated
mence. parish or district church or chapel shall be so consecrated as

aforesaid, at the time of such consecration, shall be notified by
the bishop of the diocese, under his hand and seal, to the spiritual

person then serving the church or chapel, and to the church-

wardens of the parish or place in which the church or chapel

shall be situate ; and such notification shall be preserved with

and copies thereof shall be entered in the books of registers of

marriages, births, and burials of the church of the parish or

extra-parochial place and copies of such notifications shall be also

entered in the books of registers to be provided for entering the

publications of banns and solemnization of marriages, and the

baptisms and burials in such chapels ; and such entries shall be
authenticated by the churchwardens of such churches and chapels

respectively, and shall be sufficient evidence of the period of

commencement under the provisions of this act, of the publica-

tion of banns or solemnization of marriages in any such

chapel
"

59 Geo. 3, 59 GrGo. 3, c. 134, s. 6, marriages may be solemnized in

consolidated chapelries formed under that act (/).

By sect. 16 the Ecclesiastical Commissioners with the bishop

may allow marriages in any chapel.

(/) See also 8 & 9 Vict. c. 70, s. 10.
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* Sect. 17. " All acts of parliament, laws, and customs relating Laws relating

to publishing banns of marriage, marriages, christenings, church- j^^J^g
ings, and burials, and the registering thereof, and to all ecclesias-

°

tical fees, oblations, or offerings, shall apply to all districts and
consolidated or district chapelries, and divisions of any parishes

or extra-parochial places, whereof the boundaries shall be en-

rolled in the High Court of Chancery under the provisions of

the said recited act and this act ; and in the churches, and
chapels whereof banns of marriage shall be allowed to be pub-

lished, and marriages, christenings, churchings, and burials, or

any of them, shall be allowed to be solemnized, and to the

churches and chapels thereof, and to the ecclesiastical persons

having cure of souls therein or serving the same, in like manner
in every respect as if the same respectively had been ancient,

separate, and distinct parishes and parish churches by law to all

intents and purposes."

By 3 Geo. 4, c. 72, s. 17, "In every case in which marriages 3 Geo. 4, c. 72.

are allowed, under any of the provisions of the above recited acts Publication of

or either of them, to be solemnized in any chapel of a district
pities reside

chapelry, and in which the parties, or either of them contracting m different

such marriage, shall reside in the district of the chapelry, or in districts,

any other district of any chapelry, the banns of marriage shall

be published in the chapel or chapels of each of the districts in

which such parties respectively reside, and no publication of

such banns in any other church or chapel shall be legal, valid, or

effectual for the purposes of such marriage
;
any thing in the

above recited acts or either of them, or any other act or acts of

23arliament, contained to the contrary notwithstanding "
(g).

Sect. 18. " All acts of parliament, laws, and customs relating Extra-paro-

to publishing banns of marriage, and to marriages, christenings,

churchings, and burials, and the registering thereof, and to all
n fe *

ecclesiastical fees, oblations, or offerings, shall apply to all extra-

parochial places, and to all divisions and districts of any extra-

parochial places in and for which any churches or chapels shall

be built or appropriated under the provisions of the above recited

acts or this act, and to the churches and chapels thereof, and to

the ecclesiastical persons having the cure of souls therein, or

serving the same, in like manner, in every respect, as if the

same respectively had been ancient, separate, and distinct parishes

and parish churches by law, to all intents and purposes."

Sect. 19. " When and so soon as banns of marriage may be Bishop to

published, and marriages celebrated and solemnized in any ^rdao^s
611

church or chapel under the provisions of the above recited acts may be

or this act, the bishop of. the diocese within which such church solemnized in

or chapel shall be locally situate, whether in any parish or jjjfchapS^
extra-parochial place or otherwise, shall certify the same, and
such certificate shall be kept in the chest of the church or chapel

with the books of registry thereof, and a copy thereof shall be

(g) Sect. 12 makes provision for tho fees in certain cases.

qq2
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entered in the books of registry of banns and marriages, and a

duplicate of such certificate shall be registered in the registry of

the diocese, and such certificate shall be deemed and taken to be

conclusive evidence in all courts, and in all questions relating to

any banns published or marriages celebrated or solemnized in

any such church or chapel, that the same might, according to

law, respectively be published and celebrated and solemnized in

such church or chapel ; and all banns published, and marriages

celebrated, solemnized, and had in any such church or chapel,

according to the laws and canons in force within this realm in

that behalf, shall, after the granting of such certificate, be good,

valid, legal, and effectual to all intents and purposes whatsoever :

provided always, that no banns or marriages respectively pub-
lished, celebrated, solemnized, or had, according to the laws and
canons in force within the realm in that behalf, in any church

or chapel in which the same are authorized to be respectively

published, celebrated, solemnized, and had by the said recited

acts or this act, or either of them, shall be or be deemed or taken

to be invalid or illegal, or void or voidable, by reason of any
such certificate not having been duly given or registered or

entered as hereinbefore required.

"

7 & 8 Vict. By 7 & 8 Vict. c. 56, reciting that " doubts are entertained
c

-
56

•

_
whether banns of matrimony can be published or marriages be

trict assumed s°lemnize(i iQ churches or chapels to which districts have been

under i & 2 or may hereafter be assigned under 1 & 2 Will. 4, c. 38," it is

Will. 4, c. 38. enacted as follows:—
Sect. 1. "In every case in which a district has been or shall

be assigned to any church or chapel under the provisions of the

said last-mentioned act it shall be lawful for her Majesty's

commissioners for building new churches (//) , with the consent of

the bishop of the diocese, in every such case as has come or shall

come before the said commissioners under the provisions of the

said last-mentioned act, and for the said bishop in every such

other case, to determine whether banns of matrimony shall be
published and marriages solemnized in any such church or chapel

aforesaid or not."

Bishop to Sect. 2. " When and so soon as it shall be determined that

banns^ma^be
^anns °^ matrimony may be published and marriages solemnized

pubHshed^and in any sucn church or chapel, the bishop of the diocese within
marriages which such church or chapel shall be locally situated, whether
solemnized.

jn arLy parish or extra-parochial place, or otherwise, shall certify

the same, and such certificate shall be kept in the chest of the

church or chapel with the books of registry thereof, and a copy
thereof shall be entered in the books of the registry of banns and
marriages, and a duplicate of such certificate shall be registered

in the registry of the diocese, and such certificate shall be

deemed and taken to be conclusive evidence in all courts, and
in all questions relating to any banns published or marriages

(h) Now the Ecclesiastical Commissioners.
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solemnized in any such church or chapel, that the same might
according to law respectively be published and solemnized in

such church or chapel, and that all banns published and mar-
riages solemnized in any such church or chapel, according to the

laws and canons in force within this realm in that behalf, shall

after the granting of such certificate be good to all intents and
purposes whatsoever : Provided always, that no banns or mar-
riages respectively published or solemnized according to the laws

and canons in force within the realm in that behalf in any church

or chapel in which the same are authorized to be respectively

published, solemnized, and had by the said recited acts or this

act, or either of them, shall be invalid by reason of any such

certificate not having been duly given, or registered or entered,

as hereinbefore required : Provided also, that all fees, dues,

offerings, and other emoluments on account of such marriages,

whether of right or custom, belonging to the incumbent or clerk

of any parish, chapelry or place in which such church or chapel

has been erected, shall be received by or for or on account of

such incumbent or clerk respectively, and be paid over to them,

except such of the said fees, dues, offerings, or other emoluments,
or such portions thereof, as the said commissioners, with the

consent of the bishop of the diocese, the patron, and the said

incumbent respectively, in those cases which shall come before

the said commissioners, by order made under their common seal,

or the bishop of the diocese alone, with the consent of the patron

and incumbent, in all other cases, by order under his hand and
seal, shall assign to the minister of such church or chapel ; and
every such instrument of assignment shall be registered in the

registry of the bishop of the diocese within which said church or

chapel shall be locally situated (t) : Provided always, that

nothing hereinbefore contained shall be construed to take away
from existing parish clerks any fees, dues, or emoluments to

which they are now by law or custom entitled."

Sect. 3. " And whereas, by error, banns have been published, Validity of

and divers marriages have been solemnized, in chapels with dis- ^Sn^ase
tricts assigned to them under the provisions of the hereinbefore not to be

recited acts or some of them, but in which chapels banns could questioned,

not be legally published, nor marriages by law be solemnized

;

and it is expedient to remove all doubts, arising from the circum-
stances aforesaid, touching the validity of such marriages : Be it

therefore enacted, that banns already published, and marriages
already solemnized, in such chapels as aforesaid, shall not
hereafter be questioned on account of the said banns having
been published, or the said marriages solemnized, in any such
chapel as aforesaid ; and the minister or ministers who solem-
nized the same shall not be liable to any ecclesiastical censure,

(?) By 14 & 15 Vict. c. 97, s. 18, c. 38, or this act, may be ordered
all or a part of the fees received in to be paid to the incumbent of the
churches built under 1 & 2 Will. 4, new church.
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or to any other proceedings or penalties whatsoever, by reason

thereof ; and the registers of all marriages so solemnized as

aforesaid, or copies of such registers, shall be received in all

courts of law and equity as evidence of such marriages respec-

tively."

Sect. 4. "Where a chapelry has been already or shall here-

after be assigned to any chapel under the provisions of the

hereinbefore recited act 59 Greo. 3, c. 134, and the order in

council assigning such chapelry does not direct that marriages

may be performed in such chapel, it shall be lawful for her

Majesty, by any supplemental order in council, on a representa-

tion to be made to her by the said commissioners, with the

consent of the bishop of the diocese, to order that marriages may
be performed thereafter in such chapel ; and that all the fees

arising therefrom or a part thereof, should thereafter belong and
be paid to the minister of such chapel, or after the next

avoidance of the parish church that all or a portion of such fees

should belong and be paid to the incumbent of such parish

church ; and all the laws in force relating to banns of marriage,

and marriages in district chapels, and the registering thereof,

shall apply to marriages performed under such supplemental

order in council."

By sect. 6, every order in council is to be published in the

London Gazette, " and it shall not be necessary to enrol in the

Court of Chancery any map or plan or description of the boun-
daries of any division or district formed under the provisions of

the hereinbefore recited acts, or any other of the Church Building

Acts ; and a map or plan on which shall be marked such boun-
daries, and which shall be sealed with the common seal of the

said commissioners for building new churches, and the order in

council annexed thereto, shall be registered in the registry of the

diocese," and " nothing in this act contained shall be taken to

repeal or affect any of the authorities contained in 6 & 7 Will. 4,

c. 85, for licensing any churches or chapels for the solemnization

of marriages therein."

By 6 & 7 Yict. c. 37, s. 15, when a church has been conse-

crated in and for a district constituted under that act, the dis-

trict shall become a new parish for ecclesiastical purposes, and
"it shall be lawful to publish banns of matrimony in such

church, and according to the laws and canons in force in this

realm to solemnize therein marriages," and to receive fee3

according to a scale to be fixed by the chancellor of the diocese.

By 19 & 20 Yict. c. 104, s. 11, "From and after the com-
mencement of this act, the commissioners may, if they shall

think fit, upon application of the incumbent of any church or

chapel to which a district shall belong, with the consent in

writing of the bishop of the diocese, make an order under their

common seal, authorizing the publication of banns of matrimony
and the solemnization therein of marriages according to the laws

and canons now in force in this realm ; and all the fees payable
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for the performance of such offices, as well as all the mortuary

and other ecclesiastical fees arising within the limits of such

district, shall be payable and be paid to the incumbent of such

district.
,,

Sect. 12 of the act provides for the fees being paid over to the

incumbent of the old parish in certain cases (/).

—

—

Sect. 6.

—

Marriage by Banns—Bitty and Liability of Clergyman.

The duty and liability of the clergyman in the matter of Duty before

banns must be considered both before and after their publica- PubHcatlon -

tion. First, as to his duty and liability before publication.

As to parties dwelling in divers parishes, the rubric is as

follows :

—

" And if the persons that are to be married dwell in divers Certificate,

parishes, the banns must be asked in both parishes, and the

curate of the one parish shall not solemnize matrimony betwixt

them without a certificate of the banns being thrice asked from
the curate of the other parish.

"

And by Can. 62, of 1603, " No minister, upon pain of suspen- Canon 62.

sion per triennium ipso facto, shall celebrate matrimony between Punishment

any persons without a faculty or licence granted by some of the of clergyman

persons in these our constitutions expressed, except the banns of celebrating

matrimony have been first published three several Sundays or matrimony,

holy-days in the time of divine service, in the parish churches

or chapels where the said parties dwell, according to the Book
of Common Prayer [. . . .], nor in any private place, but
either in the said churches or chapels where one of them dwelleth

[. . . .], nor when banns are thrice asked, and no licence in

that respect necessary, before the parents or governors of the

parties to be married, being under the age of twenty and one
years, shall either personally, or by sufficient testimony, signify

to him their consents given to the said marriage " (k).

Pursuant to which canon, about the year 1725, Mr. Bridgen,
curate of Shoreditch, London, having married a couple by banns
published in that church, and they appearing not to be of age,

was articled against before the Chancellor of London (Dr.

Henchman), and had sentence against him as being guilty of a
breach of the canon. Mr. Bridgen, being a man of character,

and it appearing that he was imposed upon, the chancellor and
Bishop of London were willing to have mitigated the penalty.

But upon a consultation at Doctors Commons, it was agreed,

(y) Vide infra, Part IX., Chapters were repealed by a new canon of

V. and YI. 1888, which will be found later at
(k) The parts in square brackets pp. 608, 630.

relating to the time of marriage
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that the canon having fixed a penalty, without leaving any
power in the judge to mitigate it, he could only be pronounced
guilty of a breach of the canon, and must undergo the penalty

of it. Mr. Bridgen appealed to the Arches
;
where, after delibe-

ration, the sentence was confirmed. Then he petitioned the

Archbishop of Canterbury for a dispensation of the canon : but

it was agreed by all the civilians, that as the father of the young
man had been at the expense of prosecuting, and Mr. Bridgen
was convicted of a breach of the canon, he had a right to have
lawful punishment thereby directed to be inflicted. And Mr.
Bridgen could have no relief. But if there had only been a

necessary promoter, or an ex officio process, they were of opinion

it might be taken off discretionally, as no person could be injured

by it.

Archdeacon Sharpe, in his visitation charges, expressed an
opinion, that it was the minister's duty to be himself assured of

the age, or consent of the parents of the parties, before he
marries any couple even by banns ; otherwise he will be guilty

of a breach of the canon (/).

And this opinion, as the law then stood, was sound; but
under the statute now in force—sect. 8 of 4 Greo. 4, c. 76—" No
parson, minister, vicar or curate, solemnizing marriages ....
between persons both or one of whom shall be under the age of

twenty-one years, after banns published, shall be punishable

by ecclesiastical censures for solemnizing such marriages without

consent of parents or guardians, unless such parson, minister,

vicar or curate shall have notice of the dissent of such parents

or guardians ; and in case such parents or guardians, or one of

them, shall openly and publicly declare or cause to be declared,

in the church or chapel where the banns shall be so published,

at the time of such publication, his, her, or their dissent to such

marriage, such publication of banns shall be absolutely void."

By the ancient law of our church, " Persons contracting

matrimony, and causing the same to be solemnized, knowing
any canonical impediments in that behalf, or having strong pre-

sumption thereof, shall ipso facto incur the sentence of the

greater excommunication" (m).
" Every priest who shall presume to celebrate matrimony

anywhere save in the parish church [where one of the parties or

their friends do inhabit (n) ] , without the special licence of the

diocesan, or who shall be present thereat, shall be suspended
from his office for a whole year" (o).

" The foregoing constitution shall be extended to chapels

having of old time had parochial rights, and the priest shall

incur the said pain ipso facto "
(p).

Of old Time.']—That is, for forty years at least (q).

(I) Visitation Charges, p. 291. (o) Lind. p. 274.

(m) Lind. p. 275. (p) Ibid. p. 277,
(n) Johnson's Canons, vol. ii. A.D. Ibid.

1328 [Mepham's Constitutions].



MARRIAGE, 601

"Priests, who shall knowingly make solemnization of mar-

riages prohibited, or of lawful matrimony between others than

their own parishioners, without the licence of the diocesans, or

of the proper curates of the persons contracting ; also they who
shall cause by force or fear clandestine marriages to be solem-

nized in churches, oratories or chapels, or shall be present

thereat, knowing the same, shall iucur the sentence of the

greater excommunication and be otherwise punished as the

law directs " (r).

Between others than their own Parishioners.']—That is, where
neither of the parties is of their own parish (s).

Without the Licence of the Diocesans.]—Who having cure

throughout the whole diocese, have power to grant licences in

all places within their diocese (t).

Or of the proper Curates.]—That is, as to their own parishioners

only (>) •

Or shall be present thereat.]—And such persons would not be

admitted in the spiritual court to prove such marriage, until they

should be legally absolved from the sentence incurred thereby.

They were indeed ipso facto excommunicate, and the ecclesiastical

court could ex officio take notice of the fact without any declara-

tory sentence (%).

As to the pain of suspension inflicted by Can. 62, it may be
remarked that in our ecclesiastical records we frequently meet
with absolutions of clergymen who had celebrated marriages

clandestinely, and so late as Archbishop Sancroft's time we find

the entire process of such an absolution ; but in the more
ancient registers, towards the beginning of the Keformation, one

and the same dispensation issued for the minister and the two
parties, which sort (as well as separate dispensations) are very
common in our books (y).

It is in all cases the duty of the clergyman to inform himself Duty of

by all reasonable means that the publication of banns which he ^f^™
1

^
10

is requested to make, is a due publication with respect both to seif before

"

place and persons. For a neglect of his duty he may be subject publication,

to ecclesiastical punishment ; and moreover, if he should marry a
minor, who is a ward in chancery, without the leave of the court,

he will only escape the penalties incident to a contempt of that

court by showing that he was deceived after taking every reason-

able precaution (z) .

Sect. 7, of 4 Geo. 4, c. 76, gives a protection to the clergy- Protection to

man enacting :
" That no parson, vicar, minister, or curate shall gj^^

11^ by

be obliged to publish the banns of matrimony between any
Notice of

(r) Lind. p. 276. (z) Priestley v. Lamb, 6 Ves.
(s) Ibid. p. 421 ; Millet v. Roiuse, 7 ib.

(t) Ibid. p. 419; Nicholson v. Squire, 16 ib.

00 Ibid. p. 259 ; Warter v. Yorke, 19 ib.

(x) See Scrimshirc v. Scrimshire, p. 451 ; Mr. Herbert's Case, 3 P.
2 Consist, p. 425. Wms. p. 115; Hannes v. Waugh.

(y) Gibs. p. 425, cited 2 ib. p. 112.
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persons' whatsoever, unless the persons to be married shall, seven

days at the least before the time required for the first publication

of such banns respectively, deliver or cause to be delivered to

such parson, vicar, minister, or curate, a notice in writing, dated
on the day on which the same shall be so delivered, of their true

christian names and surnames, and of the house or houses of

their respective abodes within such parish or chapelry as afore-

said, and of the time during which they have dwelt, inhabited or

lodged in such house or houses respectively."

If, however, the clergyman does not avail himself of this

right to demand a notice of seven days, and he is not bound to

do so, he should take care to satisfy himself that no legal impedi-

ment disentitles the parties to the publication of banns in his

church.

Lord Eldon, in his judgment in Nicholson v. Squire {a),

observed :

—

" With regard to the clergyman, a notion seems to prevail,

that everything is correct, if a paper describing the parties,

between whom banns are to be published, being handed up to

the clergyman in the usual manner during the service, he pub-
lishes them without more. It is true that a marriage by banns
is good

;
though neither of the parties was resident in the parish

;

but if a clergyman, not using due diligence, marries persons,

neither of whom is resident in the parish, he is liable at least to

ecclesiastical censure
;
perhaps to other consequences. It has been

uniformly said, especially as to marriages in London, that the

clergyman cannot possibly ascertain, where the parties are resi-

dent ; but that is an objection which a Court, before whom the

consideration of it may come, cannot hear. The act of parlia-

ment (b) has given the means of making the inquiry, and if the

means provided are not sufficient, it is not a valid excuse to the

clergyman who has not used those means, that he could not find

out, where the parties, or either of them, were resident. If he
has used the means, given to him, and was misled, he is excus-

able ; but he can never excuse himself if no inquiry was made.

"

But it is also the duty of the clergyman to make due inquiries

before he publishes banns ; he must take such measures as a man
of ordinary discretion would take who wished to avoid being

deceived. The degree of caution, the minuteness of inquiry

requisite, must depend on the particular circumstances of each

case ; and with respect to a public forbidding of the banns by a

person not standing in the relation of parent or guardian to

either of the parties, the clergyman should consider the alleged

ground of the prohibition. As, for instance, that one or both of

the parties was or were under the legal age for contracting

matrimony. It may happen in the case of parties who have
attained their majority that the clergyman might be credibly

apprised that the parties were within the prohibited degrees, or

(a) 16 Yes. p. 259, (6) This was 26 Geo. 2, c. 33.
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already married, or that one was an idiot or lunatic incapable of

consent. In all such cases the law would require the clergyman

to exercise due inquiry, and would warrant him in delaying or,

as the case may be, finally refusing to publish banns (c).

It has been seen that where the dissent of parents or guardians Duty where

is openly declared at the time of publication of banns such pub-
(̂{

1

e

s

n
for "

lication becomes " absolutely void." The clergyman who, after

such expression of dissent, proceeded with the publication or

solemnized a marriage would be liable" to the severe penalties by
ecclesiastical law specified in the 62nd canon, and perhaps also

to penalties by the common law.

In Wynn v. Davics(d), a case of much importance, both on Liability of

account of the subject itself, and of the experience of the judge, officiating

Sir Herbert Jenner, who delivered the sentence, the amenability
ecclesiastical

of the clergyman, since the enactment of the Marriage Acts, to law.

ecclesiastical law and censures for the irregular solemnization of

marriages, is fully discussed and clearly established.

The learned judge says :
—

" The principal offence charged, I have already stated to be, Wynn v.

that of publishing the banns of marriage, and of marrying 1>avies -

persons not resident within the parish ; and the objection taken

to the admissibility of the articles is, that the offence imputed to

the appellant, if a violation of the law, is not cognizable in the

Ecclesiastical Courts ; and a doubt is raised, whether in fact it

ever was cognizable in those Courts ; or if so, whether the juris-

diction has not been taken away by subsequent statutes.

" Now that the performance of religious rites and ceremonies

was under the superintendence and direction of the ordinary, to

whose authority the clergy were amenable, is too clear to admit
of dispute, and it would be a waste of time to refer to any
authorities in support of this position ; in fact, the correction of

the clergy in matters relating to the performance of divine

worship, is, and always has been, more peculiarly the province

of the ordinary.
" That the canon law prohibited clandestine marriages, and

inflicted punishment on the parties contracting such marriages,

as well as on the minister solemnizing them, is abundantly clear
;

and it is no less certain that marriages were forbidden to be
solemnized by any other than the priest of the parish in which
the parties resided ; unless with the licence of the diocesan and
of the curate of the parish.

" The question then is simply reduced to this, whether the
Marriage Act (e) by which a clergyman knowingly and wilfully

solemnizing marriage without due publication of banns or

licence, is liable to be convicted as a felon, and to be trans-

(c) Voysey v. Martin,—The Bishop p. 743.

of Exeter's judgment
;

Stephen's (rf) 1 Curt. p. 69 (1S35).

Laws relating to the Clergy, vol. i. (e) 4 Geo. 4, c. 76.
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ported for fourteen years, has repealed the canon law, and taken
away the ancient jurisdiction of the ecclesiastical court in such
matters ; and this, undoubtedly, is a very grave and serious

question, and deserves great consideration, more especially as

there does not, as before observed, appear to have been any
actual decision upon it; the only case which is to be found,

being that of Campbell, Clerk v. Aldridge, Clerk (/), which
occurred shortly after the marriage act (g) ; that case was to

this effect, A clergyman was called upon to answer in the

Ecclesiastical Court for solemnizing marriage without banns or

licence, and for performing other religious rites without the

licence of the ordinary, and a prohibition was prayed upon the

suggestion, that since the marriage act the offence was only

cognizable in the temporal courts. The court did not absolutely

determine the point, but the prohibition was made absolute as

to marrying without banns or licence, the plaintiff having leave

to declare in prohibition, in order that the question of the

marriage act might be more solemnly argued and decided,

thereby, as I understand, intimating an inclination against the

jurisdiction of the Ecclesiastical Court ; not deciding that point,

as nothing further appears to have been done in the case ; it

cannot, therefore, be considered as a binding authority, and the

rather, because the arguments upon which the application for a

prohibition was founded, or the reasons of the judgment, are

not given at length in the report. It is certainly somewhat
extraordinary, that, considering the great lapse of time between
the passing of the first marriage act and the present day, no
traces are to be found of any other proceedings, either against

parties or clergymen, in the records of these courts, nor, as I

believe, in the reports of cases occurring in the courts of common
law ; and the absence of any such proceedings may in some
degree countenance the suggestion that the general and received

opinion has been, that the ecclesiastical jurisdiction no longer

exists ; otherwise numerous cases have occurred in which it

might be supposed that the law would have been put in force

;

but this is not conclusive, the law may exist, though it may
have been suffered to sleep."

" In the absence therefore of any direct precedent, the court

must consider this question of law upon principle, and such

analogies as decisions in other cases may furnish for its guidance."

After dealing with the objection that the offence attributed

to the minister might be felony, and after stating his view that

nevertheless the statute did not intend " to repeal the authority

of the ecclesiastical courts in cases of this description," the learned

judge proceeds :

—

" But does it follow that the offence imputed by the present

articles necessarily constitutes, or that Mr. Wynn would be

convicted of felony, if the whole of the articles were proved ?

(/) 2 Wils. p. 79. (<7) 26 Geo. 2, c. 33,
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It is not in any one part, or in the whole taken together,

alleged that the party cited has knowingly and wilfully married

any persons without due publication of banns ; true it is, that

he is accused of publishing the banns of marriage and of

solemnizing matrimony between persons neither of whom were

residing in his parish, and this may, by reference to the pro-

visions of the act of parliament, be considered as a marriage

without due publication of banns ; the clear intendment of the

law being that banns shall be published between persons resident

in the parish, and that banns not so published shall be null and
void. But then the minister must knowingly and wilfully

offend against the act to incur the penalty. Now, the eccle-

siastical law is in this case sought to be enforced against him, for

having neglected to satisfy himself that the parties whose banns
were published were resident or dwelt within his parish,—for not

using the means provided by the law to satisfy himself of the

residence of the parties before he published the banns, or before

he proceeded to solemnize the marriage between parties whose
banns had been published by other persons in his church, and
not for any wilful violation of the law."

" It is, indeed, true, as observed by Dr. Phillimore, that the

law is not imperative upon him to require seven days' notice

before he publishes the banns, nor would he be punishable for

publishing the banns without that particular notice, or the

expiration of the seven days ; but if he chooses to dispense with

the notice which he is entitled to require, and if it should turn

out that the parties are not entitled to have the banns pub-
lished in his parish, he must take upon himself the consequence

of his own neglect to do that which the law has provided for his

security ; he cannot be allowed to shelter himself under the

excuse that he was ignorant of the fact of their non-residence in

the parish, when he might, and ought to have inquired into the

facts."

He then cites certain cases, and concludes thus :

—

"For the several reasons, therefore, which I have stated, I

am of opinion that the original jurisdiction which the Eccle-

siastical Courts possessed and exercised in cases of this descrip-

tion, is not taken away by any of the statutes ; that the ordinary

is still entitled to proceed to the correction of any of his clergy

who may offend against the order of the Church, in publishing
banns and solemnizing matrimony in any other manner than
that prescribed by the law ; and that if the charges contained in

these articles shall be established by evidence, Mr. Yv^ynn is

liable to be canonically punished for such offence."

A clergyman may be criminally proceeded against in the Punishment

ecclesiastical court for refusing without just grounds to perform Jf^^SwaL
the marriage service (h). marriage.

(h) Argar v. Hohhworth , 2 Lee, p. 515,
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As to the The question whether a clergyman is liable to an action for

action
7 10 an ^ama&es ^or refusing to marry has been raised, but not decided.

In the case of Davis v. Black (i), the declaration stated that

plaintiff (a man) and H. were desirous to intermarry ; that a
licence was granted to the end that the marriage might be
solemnized in the parish church of B. by the rector, vicar or

curate thereof, without banns, within three months from the

date, H.'s usual place of abode having been in B. for fifteen

days immediately before the granting of the licence
;
provided

there should appear to be no impediment by reason of former
marriage, consanguinity, &c, nor any suit be depending by
reason thereof : and that the celebration should be in the said

church between eight and twelve in the forenoon ; the declara-

tion also averred that defendant was rector and sole minister of

the church of B. ; that there was no impediment nor any suit,

and that by reason of the premises and by force of the licence it

became defendant's duty as rector, on notice of the licence, to

solemnize the marriage in the manner and time specified in the

licence when thereunto requested ; that defendant had notice of

the licence, and afterwards, viz., on &c, and on several other

days between that day and the death of H., was requested by
plaintiff to solemnize the marriage in the manner and time

specified in the licence
;
yet defendant, not regarding his duty,

but contriving wrongfully and illegally to harass, oppress and
injure the plaintiff, would not, on the said, &c, or any time
afterwards, solemnize the marriage, but wrongfully and illegally

refused so to do ; that while he continued so to refuse H. died,

and that by reason, plaintiff lost the benefit of the licence and
the marriage, and had been put to expenses which were rendered

useless, had been injured in his good name and had suffered

anxiety of mind.
This was holden bad after verdict for not averring a request

from H., or notice to the defendant that H. was willing that the

marriage should take place. Patteson and Coleridge, JJ., thought
that the request was insufficiently stated, inasmuch as the licence

allowed three months. Patteson, J., also thought that the

declaration ought to have averred that the licence was in force

at the time of the request. Williams and Coleridge, JJ.,

thought that the declaration was also bad for not showing that

the defendant, at the time of the request, was able to perform
the ceremony, and was not engaged in the performance of some
other duty. The court doubted whether, under any circum-

stances, an action at law lies against a clergyman for refusing to

perform the marriage ceremony.
Doubtful It seems doubtful whether he is liable to an indictment for

iTa

h
bmt

er

to

ny refusm£ to marry.

indictment. In Begina v. Moorhouse James (k) it was holden that, to

(i) 1 Q. B. p. 900 (1841). M. C. p. 179; 2 Denison, p. 1;
(k) 3 C. & K. p. 1G7 ; 19 L. J., 1 Temple & Mew. p. 300.
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sustain an indictment against a clergyman for refusing to

marry persons who have ohtained a registrar's certificate for

that purpose, they must have presented themselves to him to be

married at some time when he could legally have married them.

It was doubted whether this is in any case an indictable offence,

or is merely an ecclesiastical matter. In any case if it is indict-

able, then it must be averred in the indictment that the parties

were persons who could lawfully marry.

In this case the reason of the clergyman for refusing to marry
was that the parties had not been confirmed

;
but, as it has been

seen, the indictment was quashed on other grounds.

Sect. 7.

—

Marriage without Banns.

A marriage may also be legally solemnized without the Three ways

publication of banns by virtue of a licence granted by ecclesi-
îJ£j^

mg '

astical authority, of which there are two kinds :— (1) the licence baims>
of the bishop or ordinary

; (2) the special licence of the Arch-
bishop of Canterbury ; or upon the certificate of the registrar.

1. As to the licence of the ordinary. This power of dis- Licence of

pensing with banns is granted to the bishop both by common tne ordinary,

and by statute law too, viz. 25 Hen. 8, c. 21, s. 9, by which all

bishops are allowed to dispense as they were wont to do ; and
such dispensations have been granted by bishops, ever since

Archbishop Mepham's time at least (7).

Such faculties have been very various in point of extent, in

many instances requiring a publication, sometimes once and
dispensing with two, in other cases twice and dispensing but

with one, and again in other cases expressly requiring all the

three publications, and dispensing only with time or place (m).

By Can. 101 of 1603, " No faculty or licence shall be granted Canon 101.

for solemnization of matrimony henceforth between any parties

without thrice open publication of the banns according to the book
of Common Prayer, by any person exercising any ecclesiastical

jurisdiction or claiming any privileges in the right of their

churches ; but the same shall be granted only by such as have
episcopal authority, or the commissary for faculties, vicars-

general of the archbishops and bishops sede plena or sede vacante,

the guardian of the spiritualities, or ordinaries exercising of

right episcopal jurisdiction in their several jurisdictions respec-

tively, and unto such persons only as be of good state and
quality, and that upon good caution and security taken."

By Can. 102, " The security mentioned shall contain these Canon 102.

(Z) Johnson's Canons, vol. ii. A.D. 1328. (m) Gibs. p. 425.
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conditions : First, That at the time of the granting of every
such licence there is not any impediment of precontract, con-
sanguinity, affinity, or other lawful cause to hinder the said

marriage. Secondly, That there is not any controversy or suit

depending in any court before any ecclesiastical judge, touching
any contract or marriage of either of the said parties with any
other. Thirdly, That they have obtained thereunto the express

consent of their parents (if they be living) or otherwise of their

guardians or governors. Lastly, that they shall celebrate the

said matrimony publicly in the parish church or chapel where
one of them dwelleth, and in no other place [and that between
the hours of eight and twelve in the forenoon]."

But by 4 Greo. 4, c. 76, s. 15, this security is no longer to be
required. The portion in square brackets was expressly re-

pealed by the Canons of 1888. A new canon was then enacted,

which is as follows :
" All licences henceforth granted for

solemnization of matrimony betwixt any parties without publica-

tion of banns shall contain the condition that the said matrimony
shall be celebrated between the hours of eight in the forenoon
and three in the afternoon."

Canon 103. By Can. 103 of 1603, "For the avoiding of all fraud and
collusion in the obtaining of such licences and dispensations, we
further constitute and appoint that before any licence for the

celebration of matrimony without publication of banns be had or

granted, it shall appear to the judge by the oaths of two sufficient

witnesses, one of them to be known either to the judge himself, or

to some other person of good reputation then present, and known
likewise to the said judge, that the express consent of the parents,

or parent if one of them be dead, or guardians or guardian of

the parties, is thereunto had and obtained. And furthermore,

That one of the parties personally swear that he believeth there

is no let or impediment of precontract, kindred, or alliance, or of

any other lawful cause whatsoever, nor any suit commenced in

any ecclesiastical court, to bar or hinder the proceeding of

the said matrimony, according to the tenour of the aforesaid

licence."

Canon 104. By Can. 104, " If both the parties which are to marry, being

in widowhood, do seek a faculty for the forbearing of banns,

then the clauses before mentioned, requiring the parents' con-

sents, may be omitted : but the parishes where they dwell, both

shall be expressed in the licence, as also the parish named where
the marriage shall be celebrated. And if any commissary for

faculties, vicars-general, or other the said ordinaries, shall offend

in the premises or any part thereof, he shall for every time so

offending be suspended from the execution of his office for the

space of six months; and every such licence or dispensation

shall be held void to all effects and purposes as if there had
never been any such granted ; and the parties marrying by
virtue thereof shall be subject to the punishments which are

appointed for clandestine marriages."

Canons of

1888.
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The statutory enactments in respect to licence in the present 4 Geo. 4,

Marriage Act, 4 Geo. 4, c. 76, are as follows (n) :— c
-
76,

Sect. 10. "No licence of marriage shall .... be granted by Licences to be

any archbishop, bishop, or other ordinary, or person having j^^^nthe
authority to grant such licences, to solemnize any marriage in churdi^c^of
any other church or chapel than in the parish church or in some such parish,

public chapel of or belonging to the parish or chapelry within Q^Q^hg
6111

which the usual place of abode of one of the persons to be parties

married shall have been for the space of fifteen days immediately resided for

before the granting of such licence."
da?s

Sect. 11. "If any caveat be entered against the grant of any
Where caveat

licence for a marriage, such caveat being duly signed by or on entered, no
the behalf of the person who enters the same, together with his licence to

place of residence and the ground of objection on which his issue till mat-

caveat is founded, no licence shall issue till the said caveat, or a judge,

true copy thereof, be transmitted to the judge out of whose office

the licence is to issue, and until the judge has certified to the

registrar that he has examined into the matter of the caveat, and
is satisfied that it ought not to obstruct the grant of the licence

for the said marriage, or until the caveat be withdrawn by the

party who entered the same."

Sect. 14. "Before any such licence be granted, one of the Oath to be

parties shall personally swear before the surrogate, or other
th^surro^ate

person having authority to grant the same, that he or she as to certain

believeth that there is no impediment of kindred or alliance, or particulars

of any other lawful cause, nor any suit commenced in any j^^ed
1106

ecclesiastical court (o), to bar or hinder the proceeding of the

said matrimony according to the tenor of the said licence ; and
that one of the said parties hath, for the space of fifteen days

immediately preceding such licence, had his or her usual place

of abode within the parish or chapelry within which such

marriage is to be solemnized ; and where either of the parties,

not being a widower or widow, shall be under the age of twenty-
one years, that the consent of the person or persons whose
consent to such marriage is required under the provisions of this

act hath been obtained thereto : Provided always, that if there

shall be no such person or persons having authority to give such

consent, then, upon oath made to that effect by the party

requiring such licence, it shall be lawful to grant such licence

notwithstanding the want of any such consent."

Sect. 15. "It shall not be required of any person applying Bond not to

for any such licence to give any caution or security, by bond or
{j^J

1111^
otherwise, before such licence is granted

;
any thing in any act

[ n(r licence,

or canon to the contrary thereof notwithstanding."

(n) The stamp duty on a "licence reported in the "Times." The
for marriage not special" is fixed by Neapolitan ambassador entered a
the schedule to 54 & 55 Vict. c. 39 caveat against the licence for his

(tit. " Licence "), at ten shillings. royal highness's marriage with a
(o) See the curious case of the British subject, and afterwards for-

Prmce of Capua, May 5, 1836, bad the banns.

P. VOL. T. R R
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Sect. 18. "No surrogate hereafter to be deputed by any
ecclesiastical judge who hath power to grant licences, shall grant

any such licence until he hath taken an oath before the said

judge, or before a commissioner appointed by commission under
the seal of the said judge, which commission the said judge is

hereby authorized to issue, faithfully to execute his office

according to law, to the best of his knowledge, and hath given
security by his bond in the sum of one hundred pounds to the

bishop of the diocese, for the due and faithful execution of his

said office."

Sect. 19. " Whenever a marriage shall not be had within

three months after the grant of a licence by any archbishop,

bishop, or any ordinary or person having authority to grant

such licence, no minister shall proceed to the solemnization of

such marriage until a new licence shall have been obtained,

unless by banns duly published according to the provisions of

this act."

By sect. 22, " If any person shall knowingly and wilfully

intermarry in any other place than a church or such public

chapel wherein banns may be lawfully published unless by
special licence as aforesaid, or shall knowingly and wilfully

intermarry w-ithout due publication of banns or licence from a

person or persons having authority to grant the same first had
and obtained or shall knowingly and wilfully consent to or

acquiesce in the solemnization of such marriage by any person

not being in holy orders, the marriage of such persons shall be
null and void to all intents and purposes whatsoever (p)."

By 10 & 11 Yict. c. 98, s. 5, already referred to (q), it is

enacted that, " All authorities, save and except the authority of

the bishop of whose diocese any portion has been or may here-

after be taken away and added to another diocese under the

provisions of the hereinbefore recited act, shall continue to grant

marriage licences in the same manner and within the same
district as they might have done before the passing of the said

act : Provided always, that nothing herein contained shall

be construed to interfere with the jurisdiction or concurrent

jurisdiction, as the case may be, of the bishops of the several

dioceses in England to grant marriage licences in and through-

out the whole of their dioceses as such are now or hereafter may
be limited or constituted."

In Balfour v. Carpenter (r), an article of an allegation was
admitted which pleaded that a licence granted by the Bishop of

Winchester's commissary for Surrey would not be valid for a

marriage contracted within the diocese of Winchester, but

without the jurisdiction of the commissary of Surrey. Sir John
Nicholl admitted this article, observing it was a new case, and

(jj) 3 Geo. 4, c. 75; 4 Geo. 4,

c. 5, validated marriages under
licences granted in particular cases

without the consents required by

the then Marriage Act.

(q) Yide supra, p. 215.

(r) 1 Phillim. p. 204.
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that it was not clear from doubt, even if it were an invalid

licence ; for on the face of the act there would be a question

whether a marriage would be void solemnized without fraud

under a licence given by a person not having authority to grant

the same : the point was not decided. But in Dormer v. Wil-

liams (s), the marriage of parties under a licence from a per-

son not having authority to grant the same was holden not to

be void by 4 Geo. 4, c. 76, unless both parties willingly and
knowingly intermarried by such licence. In that case the libel

was rejected.

In Greaves v. Greaves (t), the parties were married at their Marriage

parish church on the 18th of June, 1857. The licence for their
before hcence '

marriage did not issue till the 19th. The husband knew at the

time of the marriage that the licence was not in existence ; but

the wife was ignorant of the fact and believed that all needful

formalities had been observed. It was holden that the parties

had not knowingly and wilfully intermarried without licence,

and that the marriage was not void.

In Emng v. Wheatky (u), Lord Stowell said, " In the descrip- What consti-

tion of persons there may be fraud that would vitiate the licence,
J^a Hcence

but the mere exaggeration of fortune and rank will not have ,?,„,„„„,,•

that effect . . . that a man should represent himself of superior

condition and expectations will not of itself invalidate a marriage,

as the law expects that parties should use timely and effectual

diligence in obtaining correct information on such points. It is

perfectly established that no disparity of fortune, or mistake as

to the qualities of the person, will impeach the vinculum of

marriage, and the mere description is not a constituent part of

the affidavit. ... It appears that the true and proper name
of ' Ewing ' was written £ Ewen ' in the licence ; that the man
altered it as the parties were going together to Church to the

right spelling of that name : The original description was not

so materially at variance with the true name as to make the

licence, in the terms in which it was granted, invalid, and unless

it was invalid before this alteration, it could not be considered

as fraudulent to make the alteration. In licences the identity is

the material circumstance to which the court principally looks.

In banns it is the proclamation, which is defective in the way of

notice, if there is any material variance. In the present case it

is impossible to attach any fraudulent intention on this act."

The same doctrine is laid down by the same high authority

in Cope v. Burt (r), who in that case also said, "There is no
averment that a licence obtained in one name was transferred to

another person; if that case should occur, and it should appear
that a licence procured for one person was transferred to another,

it might be a fraud which the court would be bound to notice."

(s) 1 Curt. p. 874. This was the (t) 41 L. J., P. & M. p. 66.

first case which had arisen upon (u) 2 Consist, p. 175.

the construction of the 22nd section (v) 1 Consist, p. 438.

of 4 Geo. 4, c. 76.

K R 2



612 THE CHURCH IN HER RELATION TO HER MEMBERS.

Punishment
for false oath,

in affidavit to

lead licence.

Duty of the
clergyman as
to marrying
by licence.

4 Geo. 4,c. 76.

Special

licence.

In Clowes v. Jones f. c. Clowes, a suit of nullity of marriage,

instituted by reason of imposition practised by the wife on the

husband as to her name and condition, the licence being in a

false name, unknown to the husband, was not sustained, the

libel having been rejected on the ground that there was error

nominis only, and not error de persona; there was also no fraud

proved as to obtaining the licence (x).

In another case, B. and C, man and woman, both of full age,

intending to marry, B., with the knowledge of C, in his state-

ment to the surrogate, and affidavit in pursuance therewith,

omitted one of C.'s names, gave her place of residence falsely,

and falsely described his own residence and occupation, with the

view, as was alleged, of fraudulently obtaining the licence from
the surrogate. C. petitioned for a declaration of nullity, but
the Court held the marriage to be valid, and confirmed the

distinction between banns and licences which had been adverted

to in previous cases (y)

.

But the party practising a fraud by which a licence is

obtained, that is, by swearing falsely in the affidavit which
must precede the grant of the licence, is criminally punishable

:

thus A. was indicted for making a false oath before a surrogate,

for the purpose of obtaining a marriage licence : and it was
holden, (1) That a surrogate has a general power to administer

an oath in that behalf, so as to make a false oath a misdemeanor.

(2) That such false oath is a misdemeanor, as being made with
a fraudulent intention in a matter of public concern. (3) That
it is immaterial whether the marriage actually took place or no.

(4) Quaere, whether such false oath be indictable as perjury (z).

InEwing v. Wheedley (a), quoted above, Lord Stowell said, that

the clergyman, if he had been aware of the variation in the sur-

name, might properly have hesitated ; and in Argar v. Holds-

worth, Sir Gr. Lee said, " I was of opinion a licence was a legal

authority for marriage, and that a minister was guilty of a breach

of his duty who should refuse to marry pursuant to a proper

licence from his ordinary. If Holdsworth had reason to believe

the licence was obtained fraudulently, and only delayed to gain

time for inquiry, that would be proper matter for his defence" (b).

2. By 4 Geo. 4, c. 76, s. 20, it is provided that " Nothing
hereinbefore contained shall be construed to extend to deprive

the Archbishop of Canterbury and his successors, and his and
their proper officers, of the right which hath hitherto been used,

in virtue of a certain statute made in the 25th year of the reign

of the late King Henry the Eighth, intituled 'An Act concerning

Peterpence and Dispensations,' of granting special licence to

marry at any convenient time or place."

(x) Clowes v. Jones f. c. Clowes

(1842), 2 N. C. p. 1.

(y) Beavan f. c. M'Mahon v.

M'Mahon (1861), 2 Sw. & Tr. p. 230.

(z) Reg v. Chapman (1849), 1

Denison, p. 432. See Phillimore v.

Machon, 1 P. D. p. 481.

(a) 2 Consist, p. 175.

(b) 2 Lee, p. 515 ; see also Sulli-

van v. Sullivan, 2 Consist, p. 253.
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By the statute 25 Hen. 8, c. 21, power is given to the Arch- 25 Hen. 8,

bishop of Canterbury to grant faculties, dispensations, and c
-
21

licences, as the pope had done before (<*). And by the same
statute it is enacted, that all children procreated after solemniza-

tion of any marriages to be had by virtue of a licence or dispen-

sation from the Archbishop of Canterbury, shall be admitted,

reputed, and taken as legitimate in all courts and other places,

and inherit the inheritance of their parents and ancestors (d).

This reservation to the archbishop was similarly made in

26 Ceo. 2, c. 33 ; and has been preserved by 6 & 7 Will. 4,

c. 85, s. 1 (e).

By 24 & 25 Yict. c. 98, s. 35, " Whosoever shall forge or Punishment

fraudulently alter any licence, or certificate for marriage, or

shall offer, utter, dispose of or put off any such licence or certi-

ficate, knowing the same to be forged or fraudulently altered,

shall be guilty of felony, and being convicted thereof, shall be
liable, at the discretion of the court, to be kept in penal servi-

tude for any term not exceeding seven years, and not less than
three years—or to be imprisoned for any term not exceeding

two years, with or without hard labour, and with or without
solitary confinement."

3. As to marriages contracted under the authority of the Registrar's

registrar's certificate, 6&7 Will. 4, c. 85, as modified by 19 & certificate -

20 Yict. c. 119, s. 6, enacts as follows :

—

Sect. 4. "In every case of marriage intended to be solemnized 6 &J wm - 4 >

iu England .... according to the rites of the Church of yict 'c^ifo
20

England (unless by licence or by special licence, or after Notice of

publication of banns), and in every case of marriage intended intended

to be solemnized in England after the said first day of March, ^"^J^
according to the usages of the Quakers or J"ews, or according to superinten-
any form authorized by this act, one of the parties shall give dent registrar

notice under his or her hand .... to the superintendent of district,

registrar of the district (/) within which the parties shall have
dwelt for not less than seven days then next preceding, or if the

parties dwell in the districts of different superintendent registrars

shall give the like notice to the superintendent registrar of"
[one of such districts'], "and shall state therein the name and
surname, and the profession or condition of each of the parties

intending marriage, the dwelling place of " [the parti/ giving the

(c) The Bishop of Sodor and Man
seems to have power to grant a
special licence in his diocese. Piers

v. Piers, 2 H. L. p. 331.

(d) As to the proof of the grant
of such a licence, see Doe d. Egre-
mont v. Grazebrook, 4 Q. B. p. 406

;

3 G. & D. p. 334.

(e) The stamp duty on " a licence
for marriage, special" is fixed by
the schedule to 54 & 55 Yict. c. 39,

tit. " Licence," at five pounds.

(/) See the modifications of this

provision as to districts in 3 & 4

Vict. c. 72, s. 1, which prevents
certificates being granted for mar-
riages in buildings out of the

superintendent registrar's district

except in the cases there specified.

See also Ex parte Brady, 8Dowling,
p. 332 ; and Reg. v. Moorhouse-
James, 2 Denison, p. 1 ; and supra,

p. 606.
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notice] (g), and the time not being less than seven days during

which he or she has dwelt therein, and the church or other

building in which the marriage is to be solemnized
;
provided

that if either party shall have dwelt in the place stated in the

notice during more than one calendar month, it may be stated

therein that he or she hath dwelt there one month and upwards."

Sect. 9. "Any person authorized in that behalf may forbid

the issue of the superintendent registrar's certificate by writing

at any time before the issue of such certificate the word ' for-

bidden' opposite to the entry of the notice of such intended

marriage in the marriage notice book, and by subscribing thereto

his or her name and place of abode, and his or her character, in

respect of either of the parties, by reason of which he or she is

so authorized ; and in case the issue of any such certificate shall

have been so forbidden the notice and all proceedings thereupon

shall be utterly void."

Sect. 13. "Any person, on payment of five shillings, may
enter a caveat with the superintendent registrar against the

grant of a certificate or a licence (h) for the marriage of any
person named therein ; and if any caveat be entered with the

superintendent registrar, such caveat being duly signed by or on
behalf of the person who enters the same, together with his or

her place of residence, and the ground of objection on which his

or her caveat is founded, no certificate or licence shall issue or

be granted until the superintendent registrar shall have ex-

amined into the matter of the caveat, and is satisfied that it

ought not to obstruct the grant of the certificate or licence for

the said marriage, or until the caveat be withdrawn by the party

who entered the same
;
provided that in cases of doubt it shall

be lawful for the superintendent registrar to refer the matter of

any such caveat to the registrar general, who shall decide upon
the same : Provided likewise, that in the case of the superin-

tendent registrar refusing the grant of the certificate or licence,

the person applying for the same shall have a right to appeal to

the registrar general, who shall thereupon either confirm the

refusal or direct the grant of the certificate or licence."

Sect. 14. " No marriage after such notice as aforesaid, unless

by virtue of a licence to be granted by the superintendent

registrar, shall be solemnized or registered in England until

after the expiration of twenty-one days after the day of the

entry of such notice as aforesaid
"

Sect. 15. "Whenever a marriage shall not be had within

three calendar months after the notice shall have been so entered

by the superintendent registrar, the notice and certificate, and
any licence which may have been granted thereupon, and all

other proceedings thereupon, shall be utterly void ; and no

(g) The words in square brackets
are the modifications introduced by
19 & 20 Vict. c. 119, s. 6.

(h) By s. 11, registrar's licences

under that act are not to be granted
for marriages in churches or chapels

of the Church of England.
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person shall proceed to solemnize the marriage, nor shall any
registrar register the same, until new notice shall have been

given, and entry made, and certificate thereof given, at the time

and in the manner aforesaid."

Sect. 16. " The superintendent registrar's certificate, or in Superintend-

case the parties shall have given notice to the superintendent of
certificate or

8

different districts, the certificate of each superintendent shall be licence to be

delivered to the officiating minister, if the marriage shall be delivered to

solemnized according to the rites of the Church of England. . .
."

before whom
And 1 Vict. c. 22 enacts as follows :— marriage is

By sect. 1, reciting 6 & 7 Will. c. 85 and c. 86, "That where solemnized,

in the said act for marriages in England provision is made for i Vict. c. 22.

giving notice of marriage to any registrar, and where in the Meaning- 0 f

last-recited act, or any schedule thereunto annexed, mention is
^ice°to the

made of any such notice, or of the registrar's certificate of any registrar and

such notice, the same shall be construed respectively to mean the registrar's

notice to be given to the superintendent registrar, and the
certlficate -

certificate thereof to be issued by the superintendent registrar,

according to the provisions for that purpose contained in the

last-recited act."

Sect. 36. " 1 And whereas it is enacted, in the said recited act Notice to su-

for marriages in England, that where by any law or canon in penntendent

force before the passing of the said act, it is provided that any iSSue of c'erti-

marriage may be solemnized after publication of banns, such ficate by him,

marriage may be solemnized in like manner, on production of
gtanVh^-ead

1

the registrar's certificate, as thereinafter provided ;' Be it enacted, 0f banns,

that the giving of notice to the superintendent registrar, and the

issue of the superintendent registrar's certificate, as in the said

act and by this act provided, shall be used and stand instead of

the publication of banns to all intents and purposes, where no
such publication shall have taken place ; and every parson,

vicar, minister, or curate in England, shall solemnize marriage

after such notice and certificate as aforesaid, in like manner as

after due publication of banns : Provided always, that the church

wherein any marriage according to the rites of the Church of

England shall be so solemnized shall be within the district

of the superintendent registrar, by whom such certificate as

aforesaid shall have been issued."

Doubts have arisen as to whether under these sections the

clergyman be compellable to solemnize marriage upon produc-

tion of this certificate, or whether it be only optional to him to

do so. The question never received a formal judicial decision.

19 & 20 Yict. c. 119 amends the provisions of 6 & 7 Will. 4, 19 & 20 Vict,

c. 85, 1 Vict. c. 22, and 3 & 4 Yict. c. 72 (/), and enacts as
c

'
119 '

follows :

—

Sect. 2. " In case any party shall intend marriage, under the Every notice

provisions of any of the said recited acts or of this act, the party °* ™™°£
m

ft) An Act to provide for the District in or near to which the
Solemnization of Marriages in the Parties reside. Tide supra, p. 613.
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panicd by a
solemn decla-

ration by one
of the parties,

that there is

no lawfu]
hindrance to

such mar-

Persons
making1

wilfully false

declarations

to suffer the
penalties of

perjury.

Form of

notice of

marriage.

so intending marriage shall, at the time of giving to the super-

intendent registrar or respective superintendent registrars, as the

case may be, the notice required by the said recited acts or

either of them, make and sign or subscribe a solemn declaration

in writing, in the body or at the foot of such notice, that he or

she believes that there is no impediment of kindred or alliance

or other lawful hindrance to the said marriage, and that the

parties to the said marriage, in case the marriage is intended to

be had without licence, have, for the space of seven days im-
mediately preceding the giving of such notice, had their usual

place of abode and residence within the district of the super-

intendent registrar or respective superintendent registrars to

whom such notice or notices, as the case may be, shall be so

given
;

or, in case such marriage is intended to be had by licence,

that one of the said parties hath for the space of fifteen days
immediately preceding the giving of such notice had his or her

usual place of abode and residence within the district of the

superintendent registrar to whom such notice shall be so given

;

and when either of the parties intending marriage, and not

being a widower or widow, shall be under the age of twenty-one
years, the party making such declaration shall further declare

that the consent of the person or persons whose consent to such

marriage is by law required has been given, or (as the case may
be) that there is no person whose consent to such marriage is by
law required ; and every declaration so made as aforesaid shall

be signed and subscribed, by the party making the same, in the

presence of the superintendent registrar to whom the notice of

marriage containing such declaration is given, or in the presence

of his deputy, or of some registrar of births or deaths or of

marriages for the district in which the party giving such notice

resides, or of the deputy of such registrar, who shall respectively

attest the same by adding thereto his name, description and
place of abode ; and no certificate or licence for marriage shall be
issued or granted pursuant to any such notice as aforesaid unless

the said notice be accompanied by such solemn declaration duly
made and signed or subscribed and attested as aforesaid; and
every person who shall knowingly or wilfully make and sign or

subscribe any false declaration, or who shall sign any false

notice for the purpose of procuring any marriage under the pro-

visions of any of the said recited acts or this act, shall suffer the

penalties of perjury."

Sect. 3. " Every notice of marriage which shall be given

under the provision of any of the said recited acts or of this act,

after this act shall have come into operation, shall be in the

form of schedule (A.) to this act annexed, or to the like effect

;

and in every case where the marriage is intended to be had and
solemnized under the provisions of the said recited act 3 & 4
Yict. c. 72, such notice shall, in addition to the several par-

ticulars comprised in the said schedule, contain the declaration

required to be made by one of the parties to such intended
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marriage, pursuant to the second section of the said last-

mentioned act ; and the superintendent registrar to whom any
such notice of marriage shall be so given shall forthwith enter

the particulars, and the date thereof, and the name of the party

giving the same, into the marriage notice book ; and for every

such entry the superintendent registrar shall be entitled to have

a fee of one shilling."

Schedule (A.)

Form of Notice of Marriage.

To the superintendent registrar of the district of Hendon in

the county of Middlesex.

I, the undersigned James Smith, hereby give you notice, That
a marriage is intended to be had without [or by, as the case may
be,] licence within three calendar months from the date hereof

between me and the other party herein named and described

;

(that is to say,)

—

Name and
Surname.

Con-
dition.

Eank or
Profession.

Age.
Dwelling-
Place.

Length
of Resi-
dence.

Church or
Building in
which the
Marriage
is to be

solemnized.

District
and

County in
which the
Parties re-
spectively
dwell.

James Smith. Widower. Ironmonger. Twenty-
five
Years.

16, High St.,

Hendon,
Middlesex.

Seven or

Fifteen
Days, as
the Case
may be.

Sion Chapel,
West Street,

Tunbridge,
Kent.

Hendon,
Middlesex.

Martha Green. Spinster. Xineteen
Years.

Grove Farm,
Tunbridge,

Kent.

More
than a
Month.

Tunbridge,
Kent.

And I hereby solemnly declare, that I believe there is no
impediment of kindred or alliance, or other lawful hindrance to

the said marriage, and that 7, the above named James Smith,

have for the space of fifteen days immediately preceding the
giving of this notice had my usual place of abode and residence

[If the marriage is intended to be had in a church or chapel of the

Church of England insert in this space the following words, "in the

parish of ," or " in the ecclesiastical district

of (as the case may be,) and add the name
of the parish or ecclesiastical district in which one of the ptarties

resides'] within the above-mentioned district of Hendon.
[And I further declare, That I am not a minor under the age

of twenty-one years, and that the other party herein named and
described is not a minor under the age of twenty-one years.

(If one or both of the parties be under age these tcords must be ex-

punged^] (Or, as the case may be,)

And I further declare, that she [or I] the said Martha Green,
not being a widow [or widower], is [or am] a minor under the
age of twenty-one years, and that the consent of George Kilpin,
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whose consent to her [or my] marriage is required by law, has

been duly given and obtained thereto [or "that there is no
person whose consent to her [or my] marriage is by law required"

(as the case may be)'].

And I make the foregoing declarations solemnly and delibe-

rately, conscientiously believing the same to be true, pursuant to

the provisions of an act passed in the year of her Majesty
Queen Victoria, chapter intituled " An Act to amend the

Provisions of the Marriage and Registration Acts," well know-
ing that every person who shall knowingly or wilfully make
and sign or subscribe any false declaration or who shall sign

any false notice for the purpose of procuring any marriage

under the provisions of the said act above mentioned, or any of

the several acts therein recited, shall suffer the penalties of

perjury. In witness whereof I have hereunto set and subscribed

my hand, this fifth day of January, 1858.

Signed and declared by the James Smith.

above-named James Smith

in the j)resence of

[Here let the ivitness attest the signature of the party giving the

notice according to one or other of the following " examples :
"—

]

Example. Name of Witness. Description. Place of Abode.

1 John Cox Superintendent Registrar of
Hendon District [or Deputy
Superintendent Registrar of
Hendon District].

Hendon, Middlesex.

2 Peter Green Registrar of 3farriages for
the Hendon District.

Hendon, Middlesex.

Section 4. " In case any party shall intend marriage without

licence under the provisions of any of the said recited acts or of

this act, the superintendent registrar to whom notice of such

intended marriage has been given shall cause the notice of

marriage, or a true and exact copy thereof, as entered in the

marriage notice book, under the hand of such superintendent

registrar, to be suspended or affixed in some conspicuous place

in the office of the said superintendent registrar during twenty-

one successive days next after the day of the entry of such

notice in his ' marriage notice book,' before any marriage shall

be solemnized in pursuance of such notice, and after the expira-

tion of twenty-one days next after the day of the entry of such

notice in his 'marriage notice book' the superintendent registrar

shall issue under his hand, upon the request of the party giving

such notice, a certificate in the form or to the effect of the certi-

ficate set forth in schedule (B.) to this act annexed, provided

that in the meantime no lawful impediment to the issuing of

such certificate be shown to the satisfaction of the same super-

intendent registrar, and provided the issue of such certificate

Notice of

marriage
without
licence to be
affixed to

superinten-
dent regis-

trar's office.
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shall not have been forbidden in the manner provided by either

of the said firstly and secondly recited acts by some person or

persons authorized in that behalf; and every such certificate

shall state the particulars set forth in the said notice, and the

day on which the same notice was entered, and that the issue of

such certificate has not been forbidden by any person or persons

authorized in that behalf; and for every such certificate the

superintendent registrar shall be entitled to have and receive a

fee of one shilling ; and at any time within three calendar

months next after the day of the entry of such notice the

intended marriage may be solemnized under the authority of

the said certificate ; and every superintendent registrar's certi-

ficate for the marriage duly issued under the provisions of this

act shall have the same force validity and effect as the like

certificate issued under the provisions of the said recited acts or

either of them would have had in case this act had not been

passed."
" Schedule (B.)

Form of Superintendent Registrar's Certificate.

I, John Co.v, superintendent registrar of the district of Rendon

in the county of Middlesex, do hereby certify that on the 5 th day

of January, 1857, notice was duly entered in the marriage notice

book of the said district of the marriage intended between the

parties hereinafter named and described, and of such marriage

being intended to be solemnized without [or by, as the case may
be] licence, delivered under the hand of James Smith, one of the

parties ; that is to say :

—

Name.
Con-

dition.

Rank or
Profession.

Age.
Dwelling-

Place.

Length
of Resi-
dence.

Church or
Building in

which the
Marriage
is to be

solemnized.

District
and

County in

which the
Parties re-

spectively
dwell.

James Smith. Widower. Ironmonger. Twenty-
five
Years.

16, High St.,

Hendon,
Middlesex.

Fifteen
Days.

Sum Chapel,
West Street,

Tunbridge,
Kent.

Hendon,
Middlesex.

Martha Green. Spinster. Nineteen
Years.

Grove Farm,
Tunhridge,

Kent.

More
than a
Month.

Tunbridge,
Kent.

Date of entry of notice, \ The issue of this certificate has not
5th January, 1857. / been forbidden by any person

Date of certificate given, I authorized to forbid the issue

27th January, 1857. } thereof.

"Witness my hand, this twenty-seventh day of January, 1857.
(Signed) John Cox,

Superintendent Registrar.

This certificate will be void unless the marriage is solemnized
within three calendar months after the date of the entry of

notice, namely, on or before the 5th day of April, 1857."
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Such mar-
riages not to

be celebrated

in church
without
incumbent's
consent.

Sects. 7 and 8 refer to cases where one of the parties intending
marriage resides in Ireland or in Scotland respectively.

Sect. 11. " No such marriage as aforesaid shall be solemnized
.... in any church or chapel of the united church of England
and Ireland without the consent of the minister thereof, nor in

such latter case by any other than a duly qualified clergyman of

the said united church, or with any other forms or ceremonies
than those of the said united church.

"

19 & 20 Vict,

c. 119.

Proof of the
observance of

this act and
of the recited

acts, matters
not necessary
to the validity

of marriaeres.

Marriages
under this act
good and
cognizable.

Sect. 8.— Civil Marriages—Subsequent Religious Service.

Under the acts last-mentioned (k) marriages may be civilly

contracted before the registrar appointed for the purpose, or they
may be celebrated in a building registered as a church or chapel

of some religious body other than the church of England, and
with the religious rites of that body under the conditions pre-

scribed by those acts. It is not necessary to treat of these in

detail. The last act 19 & 20 Yict. c. 119, provides as follows:

—

Sect. 17. "After any marriage shall have been solemnized,

under the authority of any of the said recited acts or of this act,

it shall not be necessary in support of such marriage to give any
proof of the actual dwelling or of the period of dwelling of

either of the parties previous to the marriage within the district

stated in any notice of marriage to be that of his or her residence,

or of the consent to any marriage having been given by any
person whose consent thereto is required by law, or that the

registered building in which any marriage may have been
solemnized had been certified according to law as a place of

religious worship, or that such building was the usual place of

worship of either of the parties, nor shall any evidence be given

to prove the contrary in any suit or legal proceedings touching

the validity of such marriage ; and all marriages which hereto-

fore have been or which hereafter may be had or solemnized,

under the authority of any of the said recited acts or of this act,

in any building or place of worship which has been registered

pursuant to the provisions of the said act 6 & 7 Will. 4, c. 85,

but which may not have been certified as required by law, shall

be as valid in all respects as if such place of worship had been so

certified."

Sect. 23. " Every marriage solemnized under any of the said

recited acts or of this act shall be good and cognizable in like

(k) 6 & 7 Will. 4, c. 85 ; 1 Vict,

c. 22 ; 3 & 4 Yict. c. 22 ; 19 & 20

Yict. c. 119. From the time, at

any rate, of Lord Hardwicke's Act,

26 Geo. 2, c. 33, to that of 6 & 7

Will. 4, c. 85, the only way of

solemnizing marriage, except for

Quakers and Jews, who -were speci-

ally exempted, was to use the rites

of the church.



MARRIAGE. 621

manner as marriages before the passing of the first-recited act

according to the rites of the church of England" (/).

Provision has been made by section 12 of 19 & 20 Yict. Persons

c. 119, for the blessing of the church being given after such *g may

marriage has been so contracted in the following words : religious

" If the parties to any marriage contracted at the registry office ceremony

of any district conformably to the said recited acts or any of them, the^hurch
7

or to the provisions of this act, shall desire to have the religious

ceremony ordained or used by the church or persuasion of which
such parties shall be members to the marriage so contracted, it

shall be competent for them to present themselves for that pur-

pose to a clergyman or minister of the church or persuasion

of which such parties shall be members, having given notice to

such clergyman or minister of their intention so to do ; and such

clergyman or minister, upon the production of their certificate

of marriage before the superintendent registrar, and upon the

payment of the customary fees (if any), may, if he shall see fit,

in the church or chapel whereof he is the regular minister, by
himself or by some minister nominated by him, read or celebrate

the marriage service of the persuasion to which such minister

shall belong : Provided always, that no minister of religion who
is not in holy orders of the .... church of England ....
shall under the provisions of this act officiate in any church
or chapel of the .... church of England . . . . ; but
nothing in the reading or celebration of such service shall be
held to supersede or invalidate any marriage so previously con-

tracted, nor shall such reading or celebration be entered as a

marriage among the marriages in the parish register : Provided
also, that at no marriage solemnized at the registry office of

any district shall anv religious service be used at such registry

office."
t

Marriages of British subjects abroad have been provided for Foreign

by several acts (m). The present ruling one is the Foreign mamage? -

Marriage Act, 1893, 55 & 56 Yict. c. 23 (n).

Sect. 9.

—

Circumstances of Marriage,

By the common law of England and before the passing By whom
of recent statutes marriage could not be validly celebrated in ^i^i^a
England or Ireland except by a priest, or possibly a deacon,

ce e ra 6

in holy orders (o).

Cases have arisen in which a pretended priest has celebrated

{I) On the construction of these & 32 Vict. c. Gl ; 53 & 54 Vict,
acts, see Holmes v. Simmons, f. c. c. 47 ; 54 & 55 Vict. c. 74. Vide
Holmes, L. R., 1 P. & D. 523. infra, sect. 11.

(m) The former acts (now ro- (n) Vide infra, p. G26.
pealed) are 12 & 13 Vict. c. 68; 31 (o) A., a member of the Estab-
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a marriage in church. With respect to such a de facto marriage,

Lord Stowell said :

—

Marriage by "But if the facts were simply these, that being a young
a
.
p^tended unmarried woman, she was imposed upon by a pretended Clergy-

c ergymau.
man> anc[ a supposititious licence, the matter might perhaps be
deemed an arguable point, whether a marriage had under such

an atrocious imposition practised upon her might not bind the

guilty artificer of such fraud. It seems to be a generally-

accredited opinion that if a marriage is had by the ministration

of a person in the Church who is ostensibly in Holy Orders,

and is not known or suspected by the parties to be otherwise,

such marriage shall be supported. Parties who come to be
married are not expected to ask for a sight of the minister's

letters of orders ; and if they saw them, could not be expected

to inquire into their authenticity" (p).

The same view was taken by Lords Campbell and Cottenham
and by the Lord Chancellor in Beg. v. Millis (q).

4 Geo. 4, c.76. And now, by sect. 22 of 4 Greo. 4, c. 76, if both parties know-
ingly acquiesce in the solemnization of marriage by a person not

in holy orders, such marriage is void—an enactment which by
necessary implication confirms the law laid down by Lord
Stowell as to the validity of a marriage where one party only

has been cognisant that the officiating person was not a priest.

51 & 52 Vict. This being so, the recent Act, 51 & 52 Vict. c. 28, reciting
°- 28

- the forgery and false pretences of a pretended priest who had
affected to solemnize marriages, and that doubts had been enter-

tained as to such marriages which it was expedient to remove,

Wished Clmrcli in Ireland, went,
accompanied by B., a Presbyterian,

to the house of C., a regularly

placed minister of the Presbyterians

of the parish where C. resided, and
there entered into a present contract

of marriage with the said B. ; the

minister performing a religious

ceremony between them, according

to the rites of the Presbyterian

Church. A. and B. lived together

for some time as man and wife ; A.
afterwards, B. being still alive,

married another person, in a parish

church in England : Qucere, whether
the first contract thus entered into

was sufficiently a marriage to sup-
port an indictment against A. for

bigamy. Lord Brougham, Lord
Denman and Lord Campbell were
of opinion that it was. The Lord
Chancellor, Lord Cottenham and
Lord Abinger were of opinion that

it was not. The lords being thus

divided, the rule -

'

semperprcesumitur
pro negante" applied and judgment
was given for tho defendant in

error. Meg. v. Millis, 10 CI. & Fin.

p. 534 ; 8 Jur. p. 717.

The plaintiff in an action of crim.

con. was bound to prove a marriage
valid in all respects, and it was not
sufficient prima facie evidence on
his part, to show that he and his

alleged wife went through a reli-

gious ceremony with the bond fide
intention of thereby contracting a
valid marriage, and afterwards lived

together as man and wife, in the
belief that they had thereby con-
tracted a valid marriage, if in law
such marriage was not valid. A
marriage between English subjects
celebrated according to the rites of

the Church of England, but not in
the presence of a priest in holy
orders, is invalid at the common
law. Catherivood v. Caslon, 13 M.
& W. p. 261.

(p) Hawke v. Corri, 2 Consist,

p. 280.

(?) See 10 CI. & Fin. pp. 784,

860, 906.
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and enacting that such marriages should be as valid as if the

man had been duly ordained, seems unnecessary.

Marriages may be lawfully celebrated in England. Place of

1. In any place under the special licence of the Archbishop of
celebratl0n -

Canterbury (r).

2. Generally in any parish church or in any church or chapel

licensed by the ordinary for the celebration of marriages.

3. In certain cases in extra-parochial places.

4. Abroad

;

(a) generally speaking, when solemnized according to

the lex loci of a Christian state.

(/3) Solemnized under the statute 55 & 56 Viet. c. 23.

5. On board one of her Majesty's ships by a lawful chaplain

on the high seas by 55 & 56 Vict. c. 23, s. 12.

6. Within the lines of her Majesty's army in a foreign

country by a lawful chaplain ; or any person officiating under

the orders of the commanding officer (s).

7. In a registered building or at the office of the registrar,

under the Acts for marriages without religious ceremonies or

with religious ceremonies other than those of the church (t).

It is ordered by the 63rd canon of 1603, that "Every minister Canon 63.

who shall hereafter celebrate marriage between any persons con-

trary to our said constitutions or any part of them under colour of

any peculiar liberty or privilege claimed to appertain to certain

churches and chapels, shall be suspended per triennium by the

ordinary of the place where the offence shall be committed.

And if any such minister shall afterwards remove from the

place where he hath committed that fault, before he be suspended
as is aforesaid, then shall the bishop of the diocese, or ordinary

of the place where he remaineth, upon certificate under the hand
and seal of the other ordinary, from whose jurisdiction he
removed, execute that censure upon him."
By 4 Greo. 4, c. 76, s. 2, " In all cases where banns shall have 4 G-eo. 4, c. 76.

been published, the marriage shall be solemnized in one of the Where mar-

parish churches or chapels where such banns have been published, riJ*§"es pa7 be

I* /I t j5
x solemnized

and m no other place. and banns
By sect. 10, " Xo licence of marriage shall be granted ... to published,

solemnize any marriage in any other church or chapel than in

the parish church or in some public chapel of or belonging to

the parish or chapelry within which the usual place of abode of

one of the persons to be married shall have been for the space

of fifteen days immediately before the granting of such licence."

There are probably still some ancient chapels in which mar- Ancient

riages cannot now legally be solemnized, banns not having been chapels,

published in them before the first Marriage Act. In the case

of Taunton v. Wyhoni (u), Lord Ellenborough held that the

(r) Tide supra, p. 612, and p. 613,
note (c), as to the power of the
Bishop of Sodor and Man in this

respect within his own diocese.

(*) By 55 & 56 Yict. c. 23, s. 22.

t) Pages 613—621, supra.
u) 2 Campb. p. 297.
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existence of a registry of marriages from 1578, and of the

publication of banns from 1754, coupled with the deposition of

the clergyman that marriages had to his knowledge been fre-

quently solemnized there, founded a sufficient presumption that

banns had been published there before Lord Hardwicke's,

i. e., r„—~~~&~—
21 Geo. 3, The object of 21 Greo. 3, c. 53, was to declare all marriages
c

-
53

• valid which had been celebrated in any consecrated church or

chapel since 26 Greo. 2, c. 33.

n Geo. 4 & l The object of 11 Greo. 4 & 1 Will. 4, c. 18, s. 5, is to legalize
Will. 4, c. 18. marriages solemnized in chapels of which the consecration is

doubtful.

6 Geo. 4, c. 92. For a similar purpose 6 Greo. 4, c. 92, was passed, by s. 2

of which it is enacted, " That it shall and may be lawful for

marriages to be in future solemnized in all churches and chapels

erected since the passing of the said act in the twenty-sixth year

of the reign of his late majesty king Greorge the Second, and
consecrated, in which churches and chapels it has been customary
and usual before the passing of this act to solemnize marriages

;

and all marriages hereinafter solemnized therein shall be as good
and valid in law as if such marriages had been solemnized in

parish churches or public chapels having chapelries annexed, and
wherein banns had usually been published before or at the time

of passing the said act."

l Vict. c. 22. By 1 Vict. c. 22, s. 34, marriages may be had in licensed

chapels though only one of the parties reside in the district.

Church Build- The solemnization of marriages in the churches and chapels
ing Acts. created by the Church Building and New Parishes Acts has been

considered in sect. 5 of this chapter on the subject of banns (%).

Church under In Stalhvood v. Tredger, Sir J. Nicholl held, and his opinion
repair. was confirmed by the Court of Delegates, that the provisions of

this statute were not contravened, where a church being under
repair (y), and shut up, the banns had been published in the

church of a parish adjoining to that in which they were married;

but he said, "I am not disposed to go to the extent of giving an
opinion that under no circumstances would a marriage be void,

if contrary to this provision, and had elsewhere than in the

church in which the banns were published ;—for instance, if the

banns were bond fide and honestly published at York, and the

parties were to come to London to be married, whether such a

marriage would be void
—

" (z).

4 Geo. 4, c. 76. By 4 Geo. 4, c. 76, s. 12, " All parishes where there shall be
Parishes, no parish church or chapel belonging thereto, or none wherein

church^r
divine service shall be usually solemnized every Sunday, and all

chapel, and extra-parochial places whatever, having no public chapel wherein
extra-paro- banns may be lawfully published, shall be deemed and taken to

aeemedto
08

' belong to any parish or chapelry next adjoining for the purposes

the first Marriage Act

belong to any
x) Vide supra, pp. 593—599. c. 18, s. 2 ; and see 4 Geo. 4, c. 76,

y) See sects. 2 and 3 of 5 Geo. 4, s. 13, immediately following.

32; and 11 Geo. 4 & 1 Will. 4, (s) 2 Phillim. p. 289.
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of this act only ; and where banns shall be published in any adjoining

church or chapel of any parish or chapelry adjoining to any Pansh >
&c -

such parish or chapelry, where there shall be no church or chapel,

or none wherein divine service shall be solemnized as aforesaid,

or to any extra-parochial place as aforesaid, the parson, vicar,

minister, or curate publishing such banns shall, in writing under
his hand, certify the publication thereof in the same manner as

if either of the persons to be married had dwelt in such adjoining

parish or chapelry.

"

Sect. 13. " If the church of any parish, or chapel of any Where

chapelry, wherein marriages have been usually solemnized, be cnurcbes are

t i • i ; 1 i Mi. i -I
•

-I
demolished or

demolished m order to be rebuilt, or be under repair, and on unaer repair,

such account be disused for public service, it shall be lawful for barms to be

the banns to be proclaimed in a church or chapel of any Pro°laimed m
«i i -i* n a church or

adjoining parish or chapelry m which banns are usually pro- chapel of an
claimed, or in any place within the limits of the parish or adjoining

chapelry which shall be licensed by the bishop of the diocese Parisll
>
&c -

for the performance of divine service during the repair or re-

building of the church as aforesaid ; and where no such place

shall be so licensed, then, during such period as aforesaid, the

marriage may be solemnized in the adjoining church or chapel

wherein the banns have been proclaimed : and all marriages

heretofore solemnized in other places within the said parishes or

chapelries than the said churches or chapels, on account of their

being under repair, or taken down in order to be rebuilt, shall

not be liable to have their validity questioned on that account,

nor shall the ministers who have so solemnized the same be liable

to any ecclesiastical censure, or to any other proceeding or

penalty whatsoever."

1 & 2 Vict. c. 107, s. 16, enacts that the Ecclesiastical Com- l & 2 Vict,

missioners, with the consent of the bishop of the diocese and of °- 107
-

.

the patron of the parish church, and of the vestry or per- chaJeTinto
°

sons possessing the power of vestry, may make any church parish church,

or chapel the parish church of any parish, and the parish church
a district church or chapel of ease ; and that the new church
shall have all the emoluments of all descriptions, and all the

rights and privileges of the ancient parish church ; and also that
" all acts of parliament, laws and customs relating to the

publishing banns of marriage and celebration of marriages,

christenings, churchings and burials, and to all ecclesiastical

fees, oblations and offerings shall apply to every such church or

chapel so constituted the parish church as aforesaid, in like

manner in every respect as to the former parish church of the

said parish ; and such former parish church shall from such time
be and be deemed to be a district church or a chapel with or with-

out a district, as the said Commissioners shall in such case direct."

With respect to marriages in places extra-parochial the first 20 Vict. c. 19.

act is 20 Vict. c. 19, entitled " An Act to provide for the Belief Places extra-

of the Poor in extra-parochial Places," which enacts by sect. 9,
paroc ,a

*

that " Where any extra-parochial place has belonging to or

p. vol. i. s s
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within it any church or chapel of the Church of England, the

bishop of the diocese within which such church or chapel shall

be locally situate may, if he think fit, authorize, by writing

under his hand and seal, the publication of banns and the

solemnization of marriage by banns or licence in such church or

chapel of persons residing within such extra-parochial place,

and such written authorization shall be registered in the registry

of the diocese."

23 Vict. c. 24. 23 Yict. c. 24, reciting this act, enacts as follows :

—

Sect. 1. " The authority given by the bishop in consequence

of the said recited act for the publication of banns, and
the solemnization of marriages by banns or licence in such

church or chapel, shall be construed to extend to and authorize

marriages in such churches or chapels between parties both or

either of them being resident in such extra-parochial place, and
all such marriages so had shall be deemed valid in like manner
as if such extra-parochial place had been a parish : Provided
that, when the parties to any marriage intended to be solem-

nized after publication of banns shall reside within different

ecclesiastical districts, the banns for such marriage shall be
published in the church or chapel authorized under the pro-

visions of the recited act in which the marriage is intended to

be celebrated, as well as in the chapel of the other district,

licensed under the provisions of one of the statutes in such case

made and provided, where one of the parties then is resident,

and if there be no such chapel, then in the church or chapel in

which the banns of such last-mentioned party might be legally

published if no such statute had been passed."

The marriage in an ambassador's house or chapel of a subject

of the state which the ambassador represents is valid, but it is

doubtful at least whether the privilege attached to ambassadors'

chapels be available to parties both of whom belong to a

different country from that of the ambassadors. In Pertreis v.

Tondcar, Lord Stowell said, " Taking the privilege to exist in

Embassadors' chapels (which perhaps has not been formally

decided), I may still deem it a fit subject for consideration

whether such a privilege can protect a marriage where neither

party, as far as appears at present, is of the country of the

Embassador, and where one of them has acquired a matrimonial
domicile in this country, and where it is not shown that she had
been living in a house entitled to privilege during her residence

in England. On these grounds I shall admit the libel " (a).

But no further proceedings were had in this case.

The Foreign Marriage Act, 1892 (55 & 56 Yict. c. 23), provides

as follows

:

Sect. 1. "All marriages between parties of whom one at least

is a British subject solemnized in the manner in this act pro-

Marriage in

ambassador's
chapel.

55 & 56 Vict
c. 23.

Validity of

marriages
solemnized

(a) 1 Consist, p. 139. See also Smith v. lluding, 2 Consist, p. 385

;

Lloyd v. Petitjean, 2 Curt. p. 251.
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vided in any foreign country or place by or before a marriage abroad in

officer within the meaning of this act shall be as valid in law ™^e

£
p™

c

"

t
as if the same had been solemnized in the United Kingdom with

V1 6 y 0
'

a due observance of all forms required by law."

Sects. 2, 3, 4, 5, 6, and 7 provide for the procedure with a

view to marriage, which is entirely civil and is therefore omitted

here, and for the like consent "as is required by law to marriages

solemnized in England.

"

By sect. 8, " (1.) After the expiration of fourteen days after Solemnization

the notice of an intended marriage has been entered under this °* marriage

act, then, if no lawful impediment to the marriage is shown to pr^encVof
the satisfaction of the marriage officer, and the marriage has not marriage

been forbidden in manner provided by this act, the marriage officer and
i 1 • j j j i • j

° two witnesses,may be solemnized under this act.

(2.) Every such marriage shall be solemnized at the official

house of the marriage officer, with open doors, between the

hours of eight in the forenoon and three in the afternoon, in the

presence of two or more witnesses, and may be solemnized by
another person in the presence of the marriage officer, according

to the rites of the Church of England, or such other form and
ceremony as the parties thereto see fit to adopt, or may, where
the parties so desire, be solemnized by the marriage officer.

(3.) Where such marriage is not solemnized according to

the rites of the Church of England, then in some part of the

ceremony, and in the presence of the marriage officer and
witnesses, each of the parties shall declare,

" I solemnly declare, that I know not of any lawful

impediment why I A. B. [or C. D.] may not be joined in

matrimony to C. D. [or A. B.~\
"

And each of the parties shall say to the other,
" I call upon these persons here present to witness, that

I A. B. [or C. D.] take thee, C. D. [or A. to be my
lawful wedded wife [or husband]."

Sects. 9 and 10 provide for fees and registration.

Sect. 11, " (1.) For the purposes of this act the following Marriage

officers shall be marriage officers, that is to say :— officers and

(a) Any officer authorized in that behalf by a Secretary of
their districts -

State by authority in writing under his hand (in this act

referred to as a marriage warrant) ; and
(b) Any officer who, under the marriage regulations herein-

after mentioned is authorized to act as marriage officer

without any marriage warrant,

and the district of a marriage officer shall be the area within
which the duties of his office are exerciseable, or any such less

area as is assigned by the marriage warrant or any other warrant
of a secretary of state, or is fixed by the marriage regulations.

(2.) Any marriage warrant of a Secretary of State may
authorize to be a marriage officer

—

(a) a British ambassador residing in a foreign country to the

government of which he is accredited, and also any

ss2
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Marriages on
board her
Majesty'

8

ships on fo-

reign stations.

Proof of for-

malities not
necessary-

after mar-
riage.

Penalties, kc.

Power to

refuse solem-
nization of

marriage
inconsistent

with inter-

national law.

Validity of

marriages
solemnized

officer prescribed as an officer for solemnizing marriages

in the official house of such ambassador

;

(b) the holder of the office of British consul in any foreign

country or place specified in the warrant ; and
(c) a governor, high commissioner, resident, consular or other

officer, or any person appointed in pursuance of the

marriage regulations to act in the place of a high com-
missioner or resident ; and this act shall apply with the

prescribed modifications to a marriage by or before a

governor, high commissioner, resident, or officer so

authorised by the warrant, and in such application shall

not be limited to places outside her Majesty's dominions.

(3.) If a marriage warrant refers to the office without desig-

nating the name of any particular person holding the office,

then, while the warrant is in force, the person for the time

being holding or acting in such office shall be a marriage officer.

(4.) A Secretary of State may, by warrant under his hand,

vary or revoke any marriage warrant previously issued under
this act.

(5.) Where a marriage officer has no seal of his office, any
reference in this act to the official seal shall be construed to refer

to any seal ordinarily used by him, if authenticated by his

signature with his official name and description."

Sect. 12. " A marriage under this act may be solemnized on
board one of her Majesty's ships on a foreign station, and with

respect to such marriage

—

(a) subject to the marriage regulations a marriage warrant of

a Secretary of State may authorise the commanding
officer of the ship to be a marriage officer

;

(b) the provisions of this act shall apply with the prescribed

modifications."

Sect. 13 provides, in analogy with the law of home marriages,

against its being necessary to prove previous formalities or con-

sent after a marriage has once been solemnized, or even the

authority of the officer acting as marriage officer.

Sect. 14 has the usual provision for forfeiture of property in

case of a fraudulent marriage.

Sect. 15 provides punishment for a false oath or false notice.

Sect. 19. " A marriage officer shall not be required to

solemnize a marriage, or to allow a marriage to be solemnized

in his presence, if in his opinion the solemnization thereof would
be inconsistent with international law or the comity of nations

;

Provided that any person requiring his marriage to be

solemnized shall, if the officer refuses to solemnize it or allow it

to be solemnized in his presence, have the right of appeal to the

Secretary of State given by this act."

By sect. 21, Large powers of making regulations are given

to her Majesty in Council.

By sect. 22, "It is hereby declared that all marriages

solemnized within the British lines by any chaplain or officer or
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other person officiating under the orders of the commanding yithin British

officer of a British army serving abroad, shall be as valid in law ^es -

as if the same had been solemnized within the United Kingdom,
with a due observance of all forms required by law."

Sect. 23. " Xothing in this act shall confirm or impair or in Saving,

anywise affect the validity in law of any marriage solemnized

beyond the seas, otherwise than as herein provided, and this act

shall not extend to the marriage of any of the Eoyal family."

Marriages celebrated since the year 1836 in a registered Before re-^

building or at the office of the registrar have been already
f^tered

111

mentioned (0) . 'With such marriages the church and the building,

clergyman have no concern.

It has happened, however, that persons so married before the Subsequent

registrar have desired to be afterwards married, and have been
^^hurch

married in church, independently of the provisions of 19 & 20

Yict. c. 119, s. 12. So it happened with respect to what were
called Gretna Green marriages, a particular form of licence

being framed to meet the exigencies of such a case. Lord
Chancellor Eldon was twice married in Scotland and England
to the same person. The maiden name of the wife was used on
the second occasion ; and when a ward of chancery has been
married clandestinely and the Court directs a second marriage,

the maiden name of the lady is always used (c).

The church has had regulations with respect to the times of Unseasonable

year at which marriage should be solemnized, not indeed invali-
tunes of ^e

dating marriages solemnized at other times, but subjecting the

minister and the parties, in the absence of a proper faculty, to

ecclesiastical censures
;
though there seem to be no prohibitions

expressed or plainly supposed in our constitutions or canons.

But there is a place in Lindwood, which not only implies a pro-

hibition of times in general, but expressly mentions the times

prohibited : which is. that the solemnization of marriage cannot

be from the first Sunday in Advent until the Octave of Epiphany
exclusive ; and from Septuagesima Sunday to the first Sunday
after Easter inclusive : and from the first Eogation day until

the seventh day after Pentecost inclusive
;
although marriage

may be contracted within these times (d).

It is also certain, that a distinction of times has been observed

as the law of our Reformed Church, not only from the clause

which we may observe in several licences in our books, quocunque

anni tempore, but also from a remarkable dispute which happened
in Archbishop Parker's time, between the master of the faculties

and the vicar-general, whether the first only, or the second in

conjunction with him, had a right to grant licences on that

particular head (e).

(b) Supra, sect. 8. extract from the parish register as
(c) Piers v. Piers (a.d. 1849), 2 to Lord Eldon's marriage.

H. L. pp. 354, 355; remarks of (d) Gibs. p. 430; Lindw. p. 274 :

Lord Campbell and Lord Chancellor Ayl. Par. p. 364.

Cortenham ; see also the copy of the '(e) Gibs. p. 430.
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And after that, in Archbishop Whitgift's table of fees there

is first a fee for a licence to solemnize matrimony without banns,

and afterwards a fee for a licence to solemnize matrimony in the

time of prohibition of banns to be published.

Which point is further confirmed by the attempts that have
been made in parliament and convocation to take away that

distinction of times. In parliament, in the 17th of Elizabeth,

a bill was depending-, intituled " An Act declaring Marriages

lawful at all Times ;" and in convocation, in the year 1575, the

last of the articles presented to the queen for confirmation (but

by her rejected) was, that the bishops shall take order, that it

be published and declared in every parish church within their

diocese before the first day of May next coming, that marriage
may be solemnized at all times of the year. This went further

than what had been projected upon that head in the year 1562,

when the scheme intended to be offered to the parliament or

convocation, or both, was, that it shall be lawful to marry at

any time of the year without dispensation, except it be upon
Christmas Day, Easter Day, and six days going before, and
upon "Whitsunday (/).

Canon 62. By Canon 62 of 1603 already referred to, which inflicts the
Unseasonable pain of suspension for three years on a minister who marries

day
68 °f persons without banns or licence, it was further provided as

follows

:

" Neither shall any minister upon the like pain, under any
pretence whatsoever, join any persons so licensed in marriage at

any unseasonable times, but only between the hours of eight and
twelve in the forenoon, . . . and likewise in the time of divine

service."

The new canons of 1888 repeal these words, and are as

follows :

—

Canon of 1888. 1 .
" No minister shall celebrate matrimony betwixt any persons

otherwise than between the hours of eight in the forenoon and
three in the afternoon. It shall not be necessary that such cele-

bration of matrimony shall take place in time of divine service."

2. " All licences henceforth granted for celebration of

matrimony betwixt any parties without publication of banns
shall contain the condition that the said matrimony shall be

celebrated between the hours of eight in the forenoon and three

in the afternoon."
4 Geo. 4,c.76, By 4 Greo. 4, c. 76, s. 21, it was made felony to solemnize

marriage " at any other time than between the hours of eight

and twelve in the forenoon " unless by special licence.

49 & 50 Vict. Now, however, by 49 & 50 Vict. c. 14, s. 1, marriages may be
" between the hours of eight in the forenoon and three in the

afternoon."

And s. 2 substitutes the words " eight in the forenoon and
three in the afternoon " for those above in italics ; and provides

14.

(/) Gibs. p. 430.
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that no person shall be subject to any proceedings in any Court,

ecclesiastical or temporal, for solemnizing marriage between those

hours.

By 4 Geo. 4, c. 76, s. 28, marriage must be solemnized in the Witnesses,

presence of two witnesses besides the clergyman.

By 6 & 7 Will. 4, c. 86, s. 31, the entry in the register book
is to be attested by the parties married, the clergyman and two
witnesses.

By the rubric, At the time of the celebration of the marriage, Impediments

the minister, after reciting the causes for which matrimony was alle&ed -

ordained, shall say, " Therefore if any man can show any just

cause why they may not lawfully be joined together, let him
now speak, or else hereafter for ever hold his peace."

" And also speaking unto the persons that shall be married,

he shall say,— ' I require and charge you both, as ye will answer

at the dreadful day of judgment, when the secrets of all hearts

shall be disclosed, that if either of you know any impediment
why you may not be lawfully joined together in matrimony, ye do
now confess it. For be ye well assured, that so many as are

coupled together otherwise than Grod's word doth allow, are not

joined together by Grod, neither is their matrimony lawful.'

" At which day of marriage, if any man do allege and declare

any impediment why they may not be coupled together in

matrimony by Grod's law, or the laws of this realm ; and will be
bound, and sufficient sureties with him to the parties, or else put
in a caution (to the full value of such charges as the persons

to be married do thereby sustain) to prove his allegation;

then the solemnization must be deferred until such time as the

truth be tried."

" If no impediment be alleged," then the marriage shall go Ring,

on ; and after the parties have declared their mutual assent, and
have taken each other in marriage according to the form pre-

scribed, then "the man shall give unto the woman a ring, laying

the same upon the book, with the accustomed duty to the priest

and clerk. And the priest taking the ring, shall deliver it unto
the man to put it on the fourth finger of the woman's left hand

;

and the man holding the ring there, and taught by the priest,

shall say, 'With this ring I thee wed, with my body I thee

worship, and with all my worldly goods I thee endow '...."
Which last words are best explained by the rubric of the

Prayer Book of the 2 Edw. 6, which was thus :
" The man

shall give unto the woman a ring, and other tokens of spousage,
as gold or silver, laying the same upon the book. . . . And
the man, taught by the priest, shall say, With this ring I thee
wed, this gold and silver I thee give ;" and then these other
words, "with all my worldly goods I thee endow," were
delivered with a more peculiar significancy.

" The first ring " (according to Swinburne) " was not of gold
but of iron, adorned with an adamant ;" the metal hard and
durable, signifying the durance and perpetuity of the contract,
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" Howbeit " (he says) " it skilleth not at this day what metal

the ring be ; the form of the ring being circular, that is, round and
without end, importeth thus much, that their mutual love and
hearty affection should roundly flow from the one to the other as

in a circle, and that continually, and for ever. The finger on
which this ring is to be worn is the fourth finger of the left hand,

next unto the little finger," because there was supposed a vein of

blood to pass from thence unto the heart (g)

.

In the Roman ritual, there is a benediction of the ring, and a

prayer that she who wears it may continue in perfect love and
fidelity to her husband, and in the fear of Grod all her days.

Holy com- By the rubrics of the Prayer Books of the 2nd and of the 5th
munion. years of Edw. 6, the new married persons were required on the

same day of their marriage to receive the holy communion.
But by the present rubric, it is only declared to be convenient

that the new-married persons should receive the holy communion
at the time of their marriage, or at the first opportunity after-

wards.
Sermon. By the rubrics of the Prayer Books of the 2nd and of the 5th

years of Edw. 6, after the gospel was to be a sermon, wherein

ordinarily the office of a man and wife should be declared,

according to Holy Scripture ; or if there were no sermon, then

the minister was to read several sentences out of Scripture,

setting forth the said duties.

And by the present rubric, if there be no sermon declaring

the duties of man and wife, then the minister shall read the same
sentences as aforesaid.

Fee for With respect to the fee for marriage, an old provincial con-
marriage, stitution enacts, "We do firmly enjoin that neither burial nor

baptism nor any sacrament of the church shall be denied to any
one upon the account of any sum of money, nor shall matrimony
be hindered therefore ; because if anything hath been accus-

tomed to be given by the pious devotion of the faithful, we will

that justice be done thereupon to the churches by the ordinary

of the place afterwards " (h).

That no Sacrament of the Church.']—Which were seven ; of

which matrimony was one.

Shall be denied.]—Or delayed.

Upon the Account of any Sum of Money.]—That is, used to be

paid or taken in the administration of any of the sacraments.

Nor shall Matrimony be hindered therefore.]—But by the rubric

in the office of matrimony, at the time of delivering the ring,

the man shall also then lay down the accustomed duty to the

priest and clerk. Which if he shall refuse to do, whether the

minister is bound to proceed nevertheless doth not appear from
any rubric or canon.

(g) Swinburne, Treatise of Spou- (A) Lind. p. 278 ; Vide supra,

sals or Matrimonial Contracts, p. 508, n. (s), where this constitution

sect. 15, is given in the original Latin,
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Hath been accustomed to be given."]—That is, of old, and
for so long time as will create a prescription, although at

first given voluntarily. For they who have paid so long are

presumed at first to have bound themselves voluntarily there-

unto (t).

And this, it is said, is recoverable by law, in such places and
cases only where there is a custom for the payment thereof upon
performance of the duty (k) .

Mr. Johnson says, it was an ancient custom that marriage Whether fee

should be performed in no other church but that to which the due *°

woman belonged as a parishioner ; and therefore to this day, parish to

the ecclesiastical law allowed a fee due to the curate of that which the wife

church, whether she were married there or not. And this fee Delonsed -

was expressly reserved for him by the words of the licence,

according to the old form, which was not then disused in all

dioceses. But it is said that judgment has been otherwise given

in the temporal courts (/).

So in the case of Thompson v. Davenport, in 13 Will. 3, the

plaintiff libelled against the defendant, setting forth a custom
in the parish of Ellington, in Derbyshire, that of every woman
who is a parishioner, and dwells there, and marries with a

licence, the husband at the time of the marriage, or soon after,

shall pay to the vicar five shillings as an accustomed fee

;

and so brought his case within that custom ; the defendant

suggested for a prohibition that all customs are triable at

common law, and that the plaintiff had libelled against him,

setting forth the custom as aforesaid. And a prohibition was
granted (m).

And in the case of Patten v. Castleman (n), Sir Gr. Lee re- No fee where

jected the claim of a vicar to a fee from one of his parishioners, n0 service.

married in the church of another parish. He said, citing

Lindwood (o), that anciently no fee was demandable for

marriage, and that though it might legally be due by custom,

the custom must not be unreasonable, as it would be if a fee

could be due where no service was done. See the common law
authorities cited in the same very learned judgment.
And Sir William Blackstone says, of common right no fee is

due to the minister for performing such like branches of his

duty, and it can only be supported by special custom ; but no
custom can support the demand of a fee without performing
them at all (p)

.

In the case of Bryant v. Foot (q) 9
the Queen's Bench, and the Unreasonable

Court of Exchequer Chamber on appeal, held that a marriage custom,

fee of 13s., of which 10s. was for the rector, and 3s. for the

(i) Lind. p. 279.

(k) Bohim, Law of Tithes, pp.
144, 145.

fZ) Johns, pp. 188, 189.

(m) Lutw. p. 1059.

(n) 1 Lee, p. 387.

(o) Lind. p. 185, c. "Quia qai-

dam."

(p) 3 Black. Comm. p. 90; Bp.

of St. Davids v. Lucy, 1 Ld. Raym.
p. 450 ;

Naylor v. Scott, 2 Ld. Raym.
p. 1558 ; 1 Barn. K. B. p. 159.

(q) L. E. 2 Q. B. p. 161 ; L. E.
3 Q. B. p. 497.
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clerk, was unreasonable on account of its large amount, and
could not be presumed to date from time immemorial.
As to the appropriation of fees on marriages performed in

chapels licensed by the bishop, sect. 27 of 6 & 7 Will. 4, c. 85,

enacts, that " All fees, dues and other emoluments on account

of the solemnization of marriages which belong to the incumbent
or clerk respectively of any church or chapel in any parish

or district within which the solemnization of marriages shall be

authorized as aforesaid shall respectively be received, until the

avoidance of such church or chapel next after the passing of

this act, for and on account of such incumbent, and until the

vacancy in the office of clerk next after the passing of this act,

for and on account of such clerk, and be paid over to them,

except such portion of the fees, dues or other emoluments as the

said bishop of the diocese, with the consent of the said incum-
bent and clerk respectively, shall in such aforesaid licence assign

to the minister and clerk respectively of the chapel in which the

solemnization of marriages shall be authorized as aforesaid

;

and it shall be lawful for the said bishop in and by such

licence, without any such consent, to declare that from and after

such next avoidance or vacancy respectively the whole or such

part of the fees, dues and other emoluments on account of the

solemnization of marriages in such last- mentioned chapel as

shall be specified in such licence, shall be receivable, and the

same shall thenceforth be received by or for the minister and
clerk of such chapel respectively."

By 6 & 7 Will. 4, c. 86, s. 49, it is enacted that " Nothing
herein contained shall affect . . . the right of any officiating

minister to receive the fees now usually paid for the performance
or registration of any . . . marriage."

The various church building and new parishes acts provide

for the way in which the fees on marriages in cases coming
under their operation are to be distributed (r) .

The act for registering births, deaths and marriages in

England, 6 & 7 Will. 4, c. 86, enacts as follows :
—

Sect. 17. " The registrar general shall cause to be printed on
account of the said register office a sufficient number of register

books for making entries of all . . . marriages of his majesty's

subjects in England, according to the forms of schedule . . .

(0.) to this act annexed ; and the said register books shall be of

durable materials, and in them shall be printed upon each side

of every leaf the heads of information herein required to be
known and registered of . . . marriages respectively : and
every page of each of such books shall be numbered progres-

sively from the beginning to the end, beginning with number
one ; and every place of entry shall be also numbered pro-

gressively from the beginning to the end of the book, beginning

with number one ; and every entry shall be divided from the

following entry by a printed line."

(r) Vide infra, Part IX. Chap. VI.
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And by sect. 30, "The registrar general shall furnish or Marriage

cause to be furnished to the rector, vicar, or curate of every
£
e

0
°^e

t

r

0 be
church and chapel in England wherein marriages may lawfully provided,

be solemnized, .... a sufficient number in duplicate of

marriage register books, and forms for certified copies thereof,

as hereinafter provided." ....

Schedule (C.) of the statute gives the form as follows :

—

" 1836.—Marriages solemnized at the parish church in the parish

of Jtlartj-le-bone, in the county of Middlesex,

No. When
married.

Name and
Surname.

Age. Con-
dition.

Rank or
Profes-
sion.

Residence
at the
Time of
Marriage.

Father's
Name
and

Surname.

Rank or
Profession
of Father.

1 17 March, William Offull Bachelor. Carpenter. 3, South Peter Upholsterer.

1836. Hastings. Age. Street. Hastings.

Sophia Ann Minor. Spinster. 17, High Geoffry Butcher.
Mitchell. Street. Jlitchell.

Married in the parish church according to the rites and cere-

monies of the Established Church, by licence, or after banns,

by me, James Ilollingshcad, Vicar.

This marriage was solemnized
between us,

William Hastings,
Sophia Ann Mitchell,

in the presence
of us,

John Hastings,

Geoffry Mitchell.

The words and figures in Italics in this schedule to be filled

in as the case may be."

Sect. 31. "Every clergyman of the Church of England,
immediately after every office of matrimony solemnized by him,

shall register in duplicate in two of the marriage register books

the several particulars relating to that marriage according to

the form of the said schedule (C.) ; . . . . and every such entry

as hereinbefore is mentioned .... shall be signed by the

clergyman .... and by the parties married, and by two
witnesses, and shall be made in order from the beginning to the

end of each book, and the number of the place of entry in each

duplicate marriage register book shall be the same."
Sect. 33. " The rector, vicar, or curate of every such church

and chapel .... shall, in the months of April, July, October,

and January respectively, make and deliver to the superin-

tendent registrar of the district in which such church or chapel

may be situated, .... on durable materials, a true copy
certified by him under his hand of all the entries of marriages
in the register book kept by him since the last certificate, the

first of such certificates to be given in the month of July, 1837,
and to contain all the entries made up to that time, and if there

shall have been no marriage entered therein since the last cer-

tificate, shall certify the fact under his hand, and shall keep the
said marriage register books safely until the same shall be filled;

Marriage
registers to

be kept in

duplicate.

Duplicates
and certified

copies of

registers of

marriages to

be sent to su-

perintendent
registrar.
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1 Vict. c. 22.

Clergymen
to be paid
for making
register in

duplicate.

6 & 7 Will. 4,

c. 86.

Searches may-
be made, and
certificates

given by the
persons
keeping the
registers.

Power to

make inqui-

ries for correct

entry.

Penalty for

not duly
registering

marriages, or
for losing or

injuring the
registers.

and one copy of every such register book, when filled, shall be
delivered to the superintendent registrar of the district in which
such church or chapel may be situated, .... and the other

copy of every such register book kept by any such rector, vicar,

or curate shall remain in the keeping of such rector, vicar, or

curate, and shall be kept by him with the registers of baptism
and burials of the parish or chapelry within which the marriages
registered therein shall have been solemnized." ....
And 1 Yict. c. 22, provides by sect. 27, that "the said

superintendent registrar shall pay or cause to be paid to the

said rector, vicar, or curate, the sum of sixpence for every entry

contained in such certified copy, which sum shall be reimbursed
to the said superintendent registrar by the guardians or overseers

of the union, parish, or place for which he shall be appointed

superintendent registrar as aforesaid, in like manner as by the

said act is provided for the payment of the registrar, on produc-

tion of his accounts to the superintendent registrar."

By 6 & 7 Will. 4 c. 86, s. 35, " Every rector, vicar, or curate,

.... who shall have the keeping for the time being of any
register book of ... . marriages, shall at all reasonable times

allow searches to be made of any register book in his keeping,

and shall give a copy certified under his hand of any entry or

entries in the same on payment of the fee hereinafter mentioned

;

(that is to say,) for every search extending over a period not

more than one year the sum of one shilling, and sixpence

additional for every additional year, and the sum of two shillings

and sixpence for every single certificate."

And in order to enable the clergyman to make correct entries,

sect. 40 enacts—" That it shall be lawful for every clergyman
of the Church of England who shall solemnize any marriage

in England . . . . to ask the parties married the several

jDarticulars herein required to be registered touching such

marriage."

Sect. 41. "That every person who shall wilfully make or cause

to be made, for the purpose of being inserted in any register

of ... . marriage, any false statement touching any of the

particulars herein required to be known and registered, shall be

subject to the same pains and penalties as if he were guilty of

perjury."

Sect. 42. " Every person who shall refuse or without reasonable

cause omit to register any marriage solemnized by him, or which
he ought to register, .... and every person having the custody

of any register book, or certified copy thereof or of any part

thereof, who shall carelessly lose or injure the same, or carelessly

allow the same to be injured whilst in his keeping, shall forfeit

a sum not exceeding fifty pounds for every such offence."

The provisions of the law making forgery of the register books

felony have been already mentioned (s) .

(s) Vide supra, p. 501.
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By 6 & 7 Will. 4, c. 86, s. 44, however, " No person charged Accidental

with the duty of registering any .... marriage, who shall
Erected*

7 ^
discover any error to have been committed in the form or sub-

stance of any such entry, shall be therefore liable to any of the

penalties aforesaid if within one calendar month next after

the discovery of such error, in the presence of ... . the

parties married, ... . or in case of the death or absence of the

respective parties aforesaid, then in -the presence of the super-

intendent registrar and of two other credible witnesses who shall

respectively attest the same, he shall correct the erroneous entry,

according to the truth of the case, by entry in the margin, with-

out any alteration of the original entry, and shall sign the

marginal entry, and add thereunto the day of the month and
year when such correction shall be made : Provided also, that in

the case of a marriage register he shall make the like marginal
entry, attested in like manner, in the duplicate marriage register

book to be made by him as aforesaid, and in every case shall

make the like alteration in the certified copy of the register

book to be made by him as aforesaid, or in case such certified

copy shall have been already made, provided he shall make and
deliver in like manner a separate certified copy of the original

erroneous entry, and of the marginal correction therein made."
It is provided by 1 Yict. c. 22, s. 28, that the penalty for Neglect to

neglecting to transmit certified copies of register books to the transmit

superintendent registrar shall be lU/.
copies, c.

A doubt has been made, in what manner a marriage celebrated Register of

by virtue of a special licence from the Archbishop of Canterbury ^Pecial

shall be registered, especially where the marriage is solemnized
cence -

in a private house, and by a clergyman not being the incumbent
of the parish, and the incumbent refuses to permit the same to

be entered in the parish register. But the doubt seems to be
solved by the words of the act itself:—The register book of

marriages is of the goods of the parish, and consequently the

churchwardens (and not the minister) ought to have the keeping
thereof ; and the act says, all marriages celebrated in any church
or chapel or within any such parish or chapelry, shall be entered

in such register; and therefore if the churchwardens shall

refuse to produce the register book for that purpose, they may
be compelled thereunto by legal process ; for where a thing by
any act of parliament is required to be done, that also is required

without which the thing itself cannot be.

Another doubt has been made, by what name the wife shall Wife's

subscribe the register, whether by the name which she had ^gna^e.

before marriage, or by the newly-acquired name of her husband.
In Scotland, the wife retains the name which she had before

marriage, but in England the case is otherwise ; for by the
marriage she loses her former name, and legally receives the

name of her husband. As appears from a pretty strong case,

that of Bon v. Smith, in 38 Eliz. A man had issue a son and a
daughter, and devised his land to his son in tail, and if he died
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without issue, that it should remain to the next of his name,

—

and died. The son died without issue ; the daughter being then

married, the question was, whether she should have this land.

And it was holden by the Court, that she should not, for she had
lost her name by her marriage, but it should go to the next heir

male of the name, but if she had not been married at the time

of her brother's death, she should have had it, for she was the

next of the name (t) .

—

—

Matrimonial
jurisdiction.

Presumption
in favour of

marriage.

Sect. 10.

—

Marriages tvhai Void—Divorce.

Till the passing of the 20 & 21 Yict. c. 85, the ecclesiastical

courts had jurisdiction in all cases of marriages. By that act,

however, the jurisdiction in all matters matrimonial was taken

from them, and vested in the Court of Divorce and Matrimonial

Causes. By the Legitimacy Declaration Act, 1858 (21 & 22
Yict. c. 93), power is given to this court to declare, on a petition

filed for that purpose, that a person is legitimate, or that a mar-
riage is or was valid. This court is now merged in the High
Court of Justice.

The ecclesiastical courts used to have also jurisdiction in cases

of general bastardy which was to be tried by the bishop's certifi-

cate. It seems, however, most probable that this would be
holden to be one of the " matters matrimonial " over which the

ecclesiastical courts have now no jurisdiction (u).

The law always presumes in favour of the validity of a

marriage.

In Piers v. Piers (a?) the House of Lords said, that the ques-

tion of the validity of a marriage cannot be tried like any other

question of fact which is independent of presumption, for the law
will presume in favour of marriage.

There is a strong legal presumption in favour of marriage,

particularly after the lapse of a great length of time, and this

presumption must be met by strong, distinct, and satisfactory

disproof.

Where, therefore, two persons had shown a distinct intention

to marry, and a marriage had been, in form, celebrated between
them, by a regularly ordained clergyman, in a private house,

as if by special licence, and the parties, by their acts at the time,

showed that they believed such marriage to be a real and valid

marriage, the rule of presumption was applied in favour of its

validity, though no licence could be found nor any entry of the

granting of it, or of the marriage itself, could be discovered

;

(t) Cro. Eliz. p. 532.

(u) See Stephen's Comm.
1858), vol. iii. p. 586.

(x) 2 H. L. p. 331. See also the

(ed. judgment of Lord Ellenborough
and the King's Bench in Bex v.

Brampton, 10 East, p. 282.
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and though the bishop of the diocese (during whose episcopacy

the matter occurred), when examined many years afterwards on

the subject, deposed to his belief that he had never granted any
licence for such marriage.

With respect to marriages illegally solemnized without fraud

in a church not licensed for the celebration of marriage, 14 & 15 14 & 15 Vict.

Yict. c. 97, enacts as follows :— c
"
97-

Sect. 25. " Where by error, and without any fraud, banns of Marriages he-

matrimony have been published or marriages solemnized in the JsTwn
6

*
9

'

church of any parish or district in which church banns could churches and

not legally be published nor marriages legally solemnized, the chapels not

banns of matrimony already published and marriages already maS^es
1

solemnized in such church as aforesaid shall not, except where good,

any action, suit, or other proceeding in relation to the validity

of any such marriage was pending on the nineteenth day of

June, 1851, be questioned on account of the said banns having
been published or the said marriages solemnized in any such

church as aforesaid . . . . ; and the registers of all marriages

so solemnized as aforesaid, except as aforesaid, or copies of such

registers, shall be received in all courts of law and equity as

evidence of such marriages respectively."

And 24 & 25 Yict, c, 16, provides by sect. 4, " Whereas by 24 & 25 Vict,

error banns have been published and marriages have been c
-
16

\

solemnized in churches and chapels duly consecrated, but in
T
^j n̂

which churches or chapels banns cannot be legally published

nor marriages by law be solemnized, and it is expedient to

remove all doubt arising from the circumstances aforesaid

touching the publications of such banns and the validity of

such marriages : Be it therefore enacted, that all banns already

published and all marriages already solemnized in such churches

and chapels as aforesaid shall not hereafter be questioned on
account of the said banns having been published or the said

marriages solemnized in a church or chapel not legally autho-

rized for the publication of banns and solemnization of mar-
riages ; and the minister or ministers who solemnized the same
shall not be liable to any ecclesiastical censures or to any
proceedings or penalties by reason thereof, Provided he or they
be rightly ordained ; and the registers of all marriages so

solemnized as aforesaid, or copies of such registers, shall be
received in all courts of law and equity as evidence of such
marriages respectively."

This is followed by a proviso that no authorization is given
for future publication of banns or solemnization of marriages in

such churches or chapels.

A marriage, so far as the church is concerned, is absolutely 4 Geo. 4, c. 76.

void in the following cases by 4 Greo. 4, c. 76, s. 22 : "If any Marriage to

person shall knowingly and wilfully intermarry in any other b
ersoM w^l^

place than a church, or such public chapel wherein banns may fuity marry
be lawfully published, unless by special licence as aforesaid, or in any other

shall knowingly and wilfully intermarry without due publication place than afc
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church, &c,
or without
bauns or

licence.

6 & 7 Will. 4,

c. 85.

Marriages
void if unduly
solemnized
with the
knowledge of

both parties.

Divorce.

Canon 105.

Canon 106.

of banns, or licence from a person or persons having authority

to grant the same, first had and obtained, or shall knowingly
and wilfully consent to or acquiesce in the solemnization of such
marriage by any person not being in holy orders, the marriages
of such persons shall be null and void to all intents and purposes

whatsoever.

"

And, so far as the law of the state apart from the church is

concerned, the statute 6 & 7 Will. 4, c. 85, enacts, by sect. 42,
" That if any persons shall knowingly and wilfully intermarry
.... under the provisions of this act in any place other than
the church, chapel, registered building, or office or other place

specified in the notice and certificate as aforesaid, or without due
notice to the superintendent registrar, or without certificate of

notice duly issued, or without licence, in case a licence is neces-

sary under this act, or in the absence of a registrar or super-

intendent registrar where the presence of a registrar or super-

intendent registrar is necessary under this act, the marriage of

such persons, except in any case hereinafter excepted, shall be

null and void : provided always, that nothing herein contained

shall extend to annul any marriage legally solemnized according

to the provisions of 4 Greo. 4, c. 76."

According to both statutes both parties to the marriage must
knowingly and wilfully intermarry in defiance of these pro-

visions.

The necessity of procuring an act of parliament for a divorce

in each separate case proved that the common law of England
did not allow married persons to be divorced, but treated the

marriage bond as indissoluble. A separation d mensd et thoro

was granted for certain causes by the ecclesiastical courts. The
matter is regulated by the following canons of 1603 :

—

Can. 105. " Forasmuch as matrimonial causes have been

always reckoned and reputed among the weightiest, and there-

fore require the greater caution when they come to be handled

and debated in judgment, especially in causes wherein matrimony
having been in the church duly solemnized, is required, upon
any suggestion or pretext whatsoever, to be dissolved or an-

nulled; we do straitly charge and enjoin that in all proceedings

to divorce and nullities of matrimony, good circumspection and
advice be used, and that the truth may (as far as is possible) be

sifted out by the deposition of witnesses and other lawful proofs

and evictions ; and that credit be not given to the sole confession

of the parties themselves, howsoever taken upon oath either within

or without the court."

Can. 106. " No sentence shall be given either for separation

a thoro et mensd or for annulling of pretended matrimony, but

in open court and in the seat of justice ; and that with the

knowledge and consent either of the archbishop within his

province, or of the bishop within his diocese, or of the dean of

the arches, the judge of the audience of Canterbury, or of the

vicars-general, or other principal officials, or sede vacante of the
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guardians of the spiritualities, or other ordinaries to whom of

right it appertaineth, in their several jurisdictions and courts

and concerning them only that are then dwelling under their

jurisdictions."

Can. 107. " In all sentences pronounced only for divorce and Canon 107.

separation d thoro ct mensd, there shall be a caution and restraint

inserted in the act of the said sentence that the parties so

separated shall live chastely and continently ; neither shall they,

during each other's life, contract matrimony with any other

person. And for the better observation of this last clause, the

said sentences of divorce shall not be pronounced until the party

or parties requiring the same have given good and sufficient

caution and security into the court, that they will not in any
way break or transgress the said restraint or prohibition."

Can. 108. " And if any judge, giving sentence of divorce or Canon 108.

separation, shall not fully keep and observe the premisses, he
shall be, by the archbishop of the province or by the bishop of

the diocese, suspended from the exercise of his office for the

space of a whole year ; and the sentence of separation, so given

contrary to the form aforesaid, shall be held void to all intents

and purposes of the law, as if it had not at all been given or

pronounced."

About a century and a half after the Reformation a practice Private acts

crept in of setting aside the law and of allowing the marriage of Parliament -

bond to be dissolved, causa adulterii, by a separate act of parlia-

ment in each particular case. This practice has been well

characterized by Sir J. Mackintosh. He calls it " a rude and
most inconvenient expedient, which subjects proceedings which
ought to be judicial to the temper of numerous and open assem-
blies, while, by its expense, it excludes the vast majority of men
from the relief which, by long usage, it may be considered as

permanently holding out to suitors who are not themselves uncom-
monly faulty (y) It must be admitted, that the intrinsic

difficulties of the subject are exceedingly great. The dangerous
extremes are, absolute and universal indissolubility, which has
been found to be productive of a general connivance at infidelity,

and consequently of a general dissolution of manners on the one
hand, and on the other, of a considerable facility of divorce in

cases very difficult to be defined—a practice, to say nothing of

(y) "Other legislators (says Mr.
Burke) knowing that marriage is

the origin of all relations, and con-
sequently the first element of all

duties, have endeavoured by every
act to make it sacred. The Christian
religion, by confining it to the pairs,

and by rendering that relation in-

dissoluble, has by these two things
done more towards the peace, hap-
piness, settlement, and civilization

of the world than by any other part

P. VOL. I.

in this whole scheme of divine

wisdom."

—

Letters on a Regicide

Peace, Burke's Works vol. v.

See Hume's remarks in his Essay
on Polygamy and Divorces;—thoso

of Paley on the latter subject (Prin-
ciples of Moral and Political Philo-

sophy, bk. iii. pt. iii. ch. vii. ; "Works
vol. iv.) ;—and the observations of

Lord Stowell in Evans v. Frans,
1 Consist, p. 118; see also Cone.
Trid. Sess. 24, Can. 7, 8.

T T
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Divorce by
20 & 21 Vict,

c. 85.

Provision for

clergyman
refusing to

marry.

Time before

new mar-
riage.

other evil consequences, which would be at variance with the

institution of marriage, intended chiefly to protect children

from the inconstancy of parents, and next to guard women
against the inconstancy of husbands, who, if divorce were pro-

curable for any but clearly defined and most satisfactorily

proved facts, would be enabled, as soon as they were tired of

their wives, to make the situation of the helpless female so

uneasy, that they must consent to divorce. To make the disso-

lution of marriage in the proper case alike accessible to all, is

one of the objects to which, in great cities, and in highly

civilized countries, it is hardest to point out a safe road " (s).

In the year 1857 the statute 20 & 21 Yict. c. 85, conferred,

for the first time, upon a court of justice a jurisdiction to grant

divorces d vinculo matrimonii. The same statute took away from
the ecclesiastical tribunals all civil (a) jurisdiction over the

subject of marriage and its incidents.

The legislature provided in a very singular manner for the

case of a clergyman conscientiously refusing to marry a person

whose former marriage had been dissolved by reason of his or

her adultery.

The sections of the statute on this point are as follows :

—

Sect. 57. " When the time limited for appealing against any
decree dissolving a marriage shall have expired, and no appeal

shall have been presented against such decree, or when any such

appeal shall have been dismissed, or when in the result of any
appeal any marriage shall be declared to be dissolved, but not

sooner, it shall be lawful for the respective parties thereto to

marry again, as if the prior marriage had been dissolved by
death : Provided always, that no clergyman in holy orders of

the united Church of England and Ireland shall be compelled

to solemnize the marriage of any person whose former marriage

may have been dissolved on the ground of his or her adultery,

or shall be liable to any suit, penalty, or censure for solemnizing

or refusing to solemnize the marriage of any such person."

Sect. 58. " Provided always, that when any minister of any
church or chapel of the united Church of England and Ireland

shall refuse to perform such marriage service between any
persons who but for such refusal would be entitled to have the

same service performed in such church or chapel, such minister

shall permit any other minister in holy orders of the said united

church, entitled to officiate within the diocese in which such

church or chapel is situate, to perform such marriage service in

such church or chapel."

It has been ruled that where, after a decree of dissolution of

marriage, one of the parties to such marriage was married in

fact within the time limited by 20 & 21 Yict. c. 85, s. 57, and

(z) Mackintosh, History of Eng-
land, vol. ii. p. 276.

(a) As to criminal jurisdiction,

see Buy v. Sherwood, 1 Curt. pp.

198, 199 ; 1 Moo. P. C. C. p. 353

;

sapra, p. 577 ; and Mordaunt v.

Moncrieffe, L. R. 2 H. L. (Sc. & D.),

p. 374.
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during the lifetime of the other party to the marriage, the latter

de facto marriage was null and void in law (b).

Sect. 11.

—

Statutes as to the Celebration of Marriage.

The following is believed to be a correct list of the statutes

now in force for—(A.) regulating the celebration of marriage

—

(B.) confirming marriages which through some defect in the

celebration might be void.

(A.)

General Act.

Churches under Eepair.

4 Geo. 4, c. 76 .

5 Geo. 4, c. 32 .

6 & 7 Will. 4, c. 85

1 Vict. c. 22 . .

3 & 4 Vict. c. 72 .

7 & 8 Yict. c. 56 .

c. 81 0)
9 & 10 Yict. c. 72

19 & 20 Yict. c. 96
c. 119

20 Yict. c. 19 . .

23 & 24 Yict. c. 18

c. 24
28 & 29 Yict. c. 64
33 & 34 Yict. c. 110
35 & 36 Yict. c. 10

36 & 37 Yict. c. 16

49 & 50 Yict. c. 14

53 & 54 Yict. c. 47
55 & 56 Yict. c. 23

21 Geo. 3, c. 53
44 Geo. 3, c. 77

48 Geo. 3, c. 127
58 Geo. 3, c. 84
3 Geo. 4, c. 75

4 Geo. 4, c. 5 .

5 Geo. 4, c. 68
6 Geo. 4, c. 92

Marriage before Registrar (c).

District Churches (d).

Ireland.

Scotland.

Marriage before Registrar.

Extra-Parochial Places.

Quakers.
Extra-Parochial Places.

Colonies.

Ireland.

Quakers.
Ireland.

Hours for Solemnization.

Marriages Abroad.
Foreign Countries (/).

(£.)

Certain Public Chapels.

India.

Marriages under Licences issued without
Consent of Parents, &c.

Newfoundland.
Churches and Chapels built since 26

Geo. 2, c. 33.

1

^c^is'
4 ^ 1 Will. 4,

|

rpemp0rary Churches and certain Chapels.

Hamburgh.3 & 4 Will.

(&) Chichester v. Mure (f. c.

Chichester) (1863), 3 Sw. & Tr. p. 223.

(c) The two first of these acts also

contain the provisions for licensing
chapels by the bishop for mar-
riages. Yide supra, pp. 590, 591.

(d) Besides the various provisions
in the several Church Building and
New Parishes Acts as to marriages.
Yide supra, pp. 593—599

(e) On this act a remarkable
decision, having regard to the dis-

establishment of the Irish Church,
long subsequent to the date of the
act, was given by the Irish Queen's
Bench Division, in Regina v. Magee,
Feb. 17, 1893.

(/ ) The former acts now repealed
will be found given at p. 621.

T T 2
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6 & 7 Will. 4, c. 24 .

c. 92.

5 & 6 Vict. c.

6 & 7 Vict. c.

10 & 11 Vict.

12 & 13 Vict.

113
39 .

c. 58
c. 68

c. 79

c. 38

c. 97
13 & 14 Vict.

14 & 15 Vict.

16 & 17 Vict. c. 122.

17 & 18 Vict. c. 88 .

18 & 19 Vict. c. 66 .

c. 81 .

19 & 20 Vict. c. 70 .

20 & 21 Vict.

21 & 22 Vict.

22 Vict. c. 24
22 & 23 Vict.

23 & 24 Vict.

24 & 25 Vict.

29 .

46 .

c. 64

c. 1

c. 16

27 & 28
28 & 29
30 & 31

31 & 32

32 & 33

36 & 37

37 & 38

39 & 40
40 & 41

41 & 42
42 & 43
44 & 45

47 & 48

48 & 49
49 & 50

51 & 52

52 & 53

54 & 55

55 & 56

Vict. c. 77 .

Vict. c. 81 .

Vict. c. 2 .

c. 93 .

Vict. c. 23 .

c. 61 .

c. 113 .

Vict. c. 30 .

Vict. c. 1 .

c. 20 .

c. 25 .

c. 28 .

Vict. c. 14 .

c. 17 .

Vict. c. i. .

Vict. c. lxxii.

Vict. c. 61 .

Vict. c. 29 .

Vict. c. clxvi.

Vict. c. i.

c. xii.

.

c. 20 .

Vict. c. ex. .

Vict. c. 3 .

Vict. c. 28 .

Vict. c. 38 .

Vict. c. 74 .

Vict, c. 23 .

Wandsworth.
St. Clement, Oxford.

Ireland.

Quakers and Jews.
Foreign Countries.

New Zealand.
Upton cum Chalvey.
Churches and Chapels not licensed.

Trinity Church, Hulme.
Mexico.
Christ Church, Todmorden.
Certain Eegistered Buildings.

Coatham Church.
Christ Church, West Hartlepool.

Moscow. Tahiti. Ningpo.
St. James, Baldersby. Topcliffe.

Lisbon.

St. Mary, Eydal.
Trinity Church, Eainow ; and Chapels

not licensed.

Ionian Islands.

St. James, Eastbury.
Odessa.

Morro Velho.
Erampton Mansel.
China.

St. James, Hagley. Blakedown.
Park Gate Chapel.

Cove Chapel, Tiverton.

Fulford Chapel, Stone.

Gretton Chapel, Winchcomb.
St. John the Evangelist, Eton.

St. Paul, Pooley Bridge.

St. John the Evangelist, Bentley.

St. James Chapel, Buxton.
St. Peter's, Almondsbury.
Fiji Islands.

Her Majesty's Ships.

Alsager Chapel, Barthomley.
Stopsley.

Wood Green Congregational Church.
Members of Greek Church.
St. John, Cowley.
One party resident in Scotland.

By sham Priest,

Basutoland and BritishBechuanaland.
Her Majesty's Ships.

British Lines (g).

(g) Note the acts 14 & 15 Vict,

c. 40, for India, and 23 & 24 Vict,

c. 86, for the Ionian Islands, and
58 Geo. 3, c. 84, validating old

marriages in India; 4 Geo. 4, c. 67,

doing the like for marriages at St.

Petersburg; 4 Geo. 4, c. 91, doing
the like for certain foreign mar-
riages, have been repealed as

obsolete.
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CHAPTEE VIII.

CHURCHING OF WOMEN.

It is remarked by the editor of the Annotated Book of Common History 0f

Prayer, that the service for the churching of women " underwent tlie service,

scarcely any change in the transition of our offices from the old

English system to the new. In 1549 the ancient title was re-

tained, the ' quire door ' was substituted for the door of the church,

and the address at the commencement of the service was substi-

tuted for that at the end of the old one. In 1552 the present

title was adopted, and 1 the place where the table standeth ' put
instead of the 'quire door.' In 1661, the two psalms now in

use were substituted for the 121st psalm, the second of them
being added to the 121st by Bishop Cosin, but the 116th after-

wards inserted instead of it (a) .

" Although the churching service does not appear in the

ancient sacramentaries, very ancient offices for the purpose are

to be found in the rituals of the Western and Eastern Churches,

which are given in the pages of Martene and Groar."

According to the rubric before the office for the churching of Rubrics,

women, " the woman at the usual time after her delivery, shall

come into the church decently apparelled, and there shall kneel

down in some convenient place, as hath been accustomed, or as

the ordinary shall direct."

Decent!
ij

apparelled.']—In the reign of King James the First Veils,

an order was made by the chancellor of Norwich, that every

woman who came to be churched should come covered with a

white veil : a woman refusing to conform was excommunicated
for contempt, and prayed a prohibition, alleging, that such

order was not warranted by any custom or canon of the Church
of England. The judges desired the opinion of the Archbishop
of Canterbury, who convened divers bishops to consult there-

upon ; and they certifying that it was the ancient usage of the

Church of England for women who came to be churched to come
veiled, a prohibition was denied (b).

In the records of the ecclesiastical courts are to be found
several instances of presentations at visitations of clergymen for

refusing to church women who did not wear veils or kerchiefs

when they came to make their thanksgivings, and also of women
for coming without them (c)

.

(a) Blunt, Annotated Book of (c) Archdeacon Hale's Prece-
Common Prayer, p. 304. dents, pp. 237, 259 ; Blunt, Anno-

(b) Shipden v. Redman, Palm. tated Book of Common Prayer,

p. 296. p. 304.
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Offering?.

Unmarried
women.

Yeils appear to have been commonly used in the latter part

of the seventeenth century.

By the rubric at the end of the office for churching of

women, " the woman that cometh to give her thanks must offer

accustomed offerings (d) ; and if there be a communion, it is

convenient that she receive the holy communion."
Accustomed Offerings."]—In the second year of Geo. II.

happened the case of Naylor v. Scott. A libel was given in the

Consistory Court of York, founded upon a custom, that every

one keeping house, and having children in the parish, should

pay 10^. a child to the parson, at the time the wife is or ought
to be churched. The counsel apprehended it to be an unreason-

able custom that the parson should have money for doing of

nothing, and so moved for a prohibition ; for they said the

proper way was, if the wife would not be churched at the proper

time, to force her to it by ecclesiastical censures. Afterwards
the custom being denied, the same was tried on a prohibition,

and a verdict given for the custom. Then it was moved in

arrest of judgment; 1, That the custom is unreasonable in

itself ; and 2, That it is uncertainly set forth. To the first it

was answered, that religion requires a woman should return

thanks to Cod in a public manner for so great a deliverance

;

and therefore it is but fit that he who assists her in such office

should have some requital. To the second it was said, that

there are other cases where the temporal courts allow the eccle-

siastical courts to set forth matters equally uncertain as in the

present case, even upon libels on customs, and have not granted
prohibitions. To this purpose was cited the previous case. But
the court said : We are not to consider the methods by which
this fee may be ascertained, but only that it is not certain as it

stands upon the libel ; and therefore upon the libel we ought
not to suffer them to proceed. And the proper method in this

case would have been, for the plaintiff to set forth in the libel

the proper time when women are usually fit to be churched, and
then to have averred that the defendant's wife was not churched
within that time. And upon the whole matter judgment was
arrested (e)

.

The service for the churching of women was formerly not

used for unmarried women until they had done penance. In
1571, Archbishop Grrindal issued an injunction, " That they
should not church any unmarried woman which had been gotten

with child out of lawful matrimony : except it were upon some
Sunday or holyday : and except either she before child-bed had
done penance or at her churching did acknowledge her fault

before the congregation."

(d) "A due to the priest offered

on the altar. So Bishop Andrewes
interprets it; and so Hooker, Eccles.

Pol. v., lxxiv. 4. The Chrisom was
formerly included." (Blunt, An-

notated Book of Common Prayer,

p. 306.)

(e) Ld. Eaym. p. 1558 ; 1 Barn.
K. B. p. 159.
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The last rubric in this service enjoins that 11 The woman who
cometh to give her thanks, must offer accustomed offerings ; and
if there be a Communion, it is convenient that she receive the

Holy Communion."
It has been well observed by a recent very learned writer on Place of

our liturgical services, that " As the Churching Service is a
^dOT

C

ofthe
e

restoration of the woman to the privileges of the Lord's House, ^ay.
it is clear that it should be said at the beginning of, that is

before, any service at which she is to be present for the first

time after her recovery. If she is to communicate, a convenient

time would be immediately before the Lord's Prayer and Collect

for purity, supposing she has not been present at Litany and
Mattins ; and such a use of this service would doubtless be
nearest to the intention of the church in every way. Bishop
Sparrow says, that this time was mentioned in visitation

articles ; and Bishop Wren's directions expressly enjoin it,

adding, that if there is a Marriage, the Churching is to come
immediately next to the Communion Service, after the conclu-

sion of that for the Marriage. In Bishop Cosin's revised Book
he began this rubric, ' the priest here goeth to the Communion
Service.' This rule about Holy Communion clearly excludes

impenitent unmarried women from ' Churching.' ' Convenient

'

is a word that meant ' fitting,' more distinctly in former days
than now"(/).

(/) Blunt, Annotated Book of Common Prayer, p. 306.
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CHAPTEE IX.

VISITATION AND COMMUNION OF THE SICK.

Visitation of As to the visitation and administration of the holy communion
the sick. £0 ^e g

-

c^ f0nowing rules are laid down by the church.
Canon 67. By Can. 67 of 1603, " When any person is dangerously sick

in any parish, the minister or curate, having knowledge thereof

shall resort unto him or her, (if the disease be not known or

probably suspected to be infectious), to instruct or comfort
them in their distress, according to the order of the communion
book, if he be no preacher, or if he be a preacher, then as he
shall think most needful and convenient. And when any is

passing out of this life, a bell shall be tolled, and the minister

shall not then slack to do his last duty. And after the party's

death, if it so fall out, there shall be rung no more than one
short peal, and one other before the burial, and one other after

the burial."

Rubrics. And by the rubric before the office for the visitation of the

sick, " when any person is sick notice shall be given thereof to

the minister of the parish," who shall go to the sick person's

house, and use the office there appointed.

By other rubrics the minister shall examine the sick person

"whether he repent him truly of his sins, and be in charity with
all the world

;
exhorting him to forgive from the bottom of his

heart, all persons that have offended him ; and if he hath
offended any other, to ask them forgiveness ; and where he hath
done injury or wrong to any man, that he make amends to the

uttermost of his power. And if he hath not before disposed of

his goods, let him then be admonished to make his will, and to

declare his debts, what he oweth and what is owing to him, for

the better discharge of his conscience and the quietness of his

executors. But men should often be put in remembrance to

take order for the settling of their temporal estates whilst they

are in health."

And " the minister should not omit earnestly to move such

sick persons as are of ability to be liberal to the poor."

As to the special confession of his sins which the sick man is

to be moved to make in certain cases, see the chapter on Confes-

sion (a).

Communion By a constitution of Archbishop Peccham, the sacrament of
of the sick. the eucharist shall be carried with due reverence to the sick, the

(a) Part III. Chap. VI., supra.
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priest having on at least a surplice and stole, with a light carried

before him in a lantern with a bell, that the people may be

excited with due reverence, who by the minister's discretion shall

be taught to prostrate themselves, or at least to make humble
adoration wheresoever the King of Grlory shall happen to be

carried under the cover of bread (b).

But by the rubric of the Prayer Book of 2 Edw. 6, it was
ordered that there shall be no elevation of the host, or showing
the sacrament to the people.

By the present rubric before the office of the communion of Rubrics,

the sick it is ordered as follows :
" Forasmuch as all mortal men

be subject to many sudden perils, diseases, and sicknesses, and
ever uncertain what time they shall depart out of this life ; there-

fore to the intent they may be always in a readiness to die

whensoever it shall please Almighty God to call them, curates

shall diligently from time to time (but especially in the time of

pestilence or other infectious sickness) exhort their parishioners

to the often receiving of the holy communion of the body and
blood of our Saviour Christ, when it shall be publicly ad-

ministered in the church ; that so doing they may, in case of

sudden visitation, have the less cause to be disquieted for lack of

the same. But if the sick person be not able to come to the

church, and yet is desirous to receive the communion in his

house, then he must give timely notice to the curate, signifying

also how many there are to communicate with him (which shall

be three, or two at the least) ; and having a convenient place in

the sick man's house, with all things necessary so prepared that

the curate may reverently minister, he shall there celebrate the

holy communion. . .
."

By the rubrics at the end of the same service : "But if a man,
either by reason of extremity of sickness, or for want of warning
in due time to the curate, or for lack of company to receive with
him, or by any other just impediment, do not receive the sacra-

ment of Christ's body and blood, the curate shall instruct him,
that if he do truly repent him of his sins, and stedfastly believe

that Jesus Christ hath suffered death upon the cross for him,
and shed his blood for his redemption, earnestly remembering
the benefits he hath thereby, and giving him hearty thanks
therefore, he doth eat and drink the body and blood of our
Saviour Christ profitably to his soul's health, although he do not
receive the sacrament with his mouth."

" In the time of the plague, sweat, or other such like con-

tagious times of sickness or diseases, when none of the parish

can be gotten to communicate with the sick in their houses, for

fear of the infection, upon special request of the diseased, the

minister may only communicate with him."

(b) Lind. p. 249.
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CHAPTER X.

BURIAL.

Sect. 1.

—

Places of Burial.

2.— The Acts for Cemeteries and Burial Grounds.

3.—Service of Burial.

4.—Fees on Burial.

5.—Mortuaries.

6.— Protection of the Bead.

7.—Monuments of the Bead.

8.—Prayers for the Bead.

9.—The Burial Laics Amendment Act, 1880.

Sect. 1.

—

Places of Burial.

In ancient All civilized nations (a) have set apart from profane uses the
times.

burial places of the dead, and have interred them with some
religious rites.

The old Romans sometimes showed their respect for the dead
by burying them in their houses ; but the law of the Twelve
Tables prescribed their burial without the walls of the city.

Sometimes they burnt, sometimes they buried their dead.

The primitive Christians (b), looking upon their bodies as the

temples of the Holy Ghost, rejected the usage of burning, and
buried their dead with special religious ceremonies.

Early Chris- According to the general canon law (c), the usual place of
tian practice, burial is the church or churchyard of the parish in which the

deceased person lived. And the rites to be observed are those

which obtain in that parish and diocese. Exceptions of family-

vaults and burial places have been engrafted on this rule.

In early times all fees for burial were forbidden as simoniacal

;

then free offerings came to be made, and in the last stage custom
introduced a regular fee.

The right to burial was founded on the dead man having
while alive been a member of the Christian community; and

(a) Miiller, Lexicon des Kirchen-
rechts, tit. Begrabniss ; Walter
Lehrbuch, tit. Von dem Christlichen

Begrabniss.
(b) Origen, Op. Omn. vol. i.

Contra Celsum lib. viii.
;
Augustine,

Opera, vol. ii., De Civitate Dei,

lib. i. c. 13 ;
Tertullian, De Anima,

c. 51 ; cited by Miiller.

(c) X. iii. 28; VI. iii. 12; Cle-

ment, iii. 7; Extra, iii. 6; De
Sepulturis.
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therefore infidefes, unbelievers, heretics and their abettors, schis-

matics, those under an interdict, and the excommunicated, were

denied this privilege.

It has been said, that the usual place of burial of the dead was Place of

the church or churchyard. But the practice of burying within burial -

the churches did (though more rarely) obtain before the use of

churchyards, but was by authority restrained when churchyards

were frequent and appropriated to that use. For among those

canons which seem to have been made before Edward the Con-
fessor, the ninth bears this title, Be non sepcliendo in eccksiis

;

and begins with a confession that such a custom had prevailed,

but must be now reformed, and no such liberty allowed for the

future, unless the person be a priest or some holy man, who by
the merits of his past life might deserve such a peculiar favour.

However, at the first it was the nave or body of the church that was
permitted to be a repository of the dead, and chiefly under arches

by the side of the walls. Lanfranc, Archbishop of Canterbury,

seems to have been the first who brought up the practice of

vaults in chancels, and under the very altars, when he had re-

built the church of Canterbury, about the year 1075 (d).

" The practice of sepulture has also varied with respect to the

places where performed.—In ancient times caves seem to have
been in high request—then gardens or other private demesnes
of proprietors ; inclosed spaces out of the walls of towns, or by
the sides of roads {siste viator)—and finally, in Christian countries,

churches and churchyards, where the deceased could receive the

pious and charitable wishes of the Faithful, who resorted thither

on the various calls of worship " (e).

No person may be buried in the church, or in any part of it, Burying in

without the consent of the incumbent. In some of the foreign tlie clmrcn -

canons it is said, " without consent of bishop and incumbent ;"

in others, " without consent of bishop or incumbent." But our
common law has given this privilege to the parson only, exclusive

of the bishop, in a resolution in the case of Frances v. Ley, in

12 Jac. I. (/), that neither the ordinary himself nor the church-
wardens can grant licence of burying to any within the church,

but the parson only ; because the soil and freehold of the church
is only in the parson, and in none other. Which right of giving
leave will appear to belong to the parson, not as having the
freehold (at least not in that respect alone), but in his general
capacity of incumbent, and as the person whom the ecclesiastical

laws appointed the judge of the fitness or unfitness of this or

that person to have the favour of being buried in the church.
For anciently (as was said) the burying not only in temples and
churches, but even in cities, was expressly prohibited. And
afterwards, when the burying in churches came to be allowed,

(d) Ken. Paroch. Ant, pp. 592, zard, 2 Consist, p. 343 ; 3 Pnillim.
593. p. 348.

(e) LordStoweU,in#*7&e?'£v.£uz- (/) Cro. Jac. p. 367.
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and practised, the canon law directs that none but persons of

extraordinary merit shall be buried there ; of which merit (and

by consequence of the reasonableness of granting or denying
that indulgence) the incumbent was in reason the most proper

judge, and was accordingly so constituted by the laws of the

church, without any regard to the common law notion of the

freehold being in him, which if it proves anything in the present

case, proves too much, that neither without the like leave may
they bury in the churchyard, because the freehold of that is also

declared to be in him (g).

Upon the like foundation of freehold, the common law has

one exception to this necessity of the leave of the parson, namely,
where a burying place within the church is prescribed for as

belonging to a manor house, the freehold of which they say is in

the owner of that house, and that by consequence he has a good
action at law if he is hindered to bury there (h).

Yet nevertheless the churchwardens also by custom may have
a fee for every burial within the church, by reason the parish is

at the charge of repairing the floor (i).

But there is good reason that any parishioner, at his discre-

tion, shall not have the liberty of burying there
;

especially

upon account of the health of the inhabitants to be assembled

there for religious worship.
" In our own country, the practice of burying in churches is

said to be anterior to that of burying in what are now called

church yards, but was reserved for persons of pre-eminent

sanctity of life" (/»•). But it is much discountenanced by the

present policy of the church (/), as injurious both to the stability

of the fabric and the health of the parishioners (m).

Burying in But a prescription for a right of burial in a chancel, claimed
the chancel. as belonging to a messuage, was allowed in Waring v.

Griffiths (n).

Ruggv. In the case of Rugg v. Kingsmill (0), a faculty for the appro-
Eingsmill. priation of a family vault under the chancel of a district church,

having been applied for by the lay proprietor of the great tithes,

and the owner of the land immediately adjacent to and in the

vicinity of the church, was objected to by the vicar of the

parish, because, among other reasons, the access to it being only

from the exterior, and no churchyard or burial ground attached,

there was no consecrated ground outside the church on which
any part of the burial service could be performed ; such faculty

was, however, granted by the ordinary, and the grant thereof

confirmed on appeal by the judge of the Arches Court :—it was

(g) Gibs. p. 453. (m) See too Rich v. Bushnell, 4

(h) Ibid. Hagg. Eccl. p. 174.

(i) Wats. c. 39, p. 387. (n) 1 Burr. p. 440; S. <?., 2 Ld.
(k) Lord Stowell, in Gilbert v. Ken. p. 183.

Buzzard, 3 Phillim. p. 349. (0) L. R. 1 Adm. & Eccl. p. 343

;

{I) See Ecclesiastical Courts Com- 2 P. C. p. 59.

mission, 1832, p. 72.
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holden, however, by the Judicial Committee, that though the

granting of such a faculty was entirely within the discretion of

the ordinary, such discretion ought to be exercised so as to

prevent the possibility of a misuse by the grantee, and that, in

the circumstances, the grant ought only to issue on the condition

that the grantee appropriated and consented to the consecration

of a sufficient piece of ground near the opening of the vault to

be so consecrated for the sole and special purpose of burials in

the vault, and such faculty was decreed accordingly.

The reason given by Gregory the Great, why it was more Burying in

profitable to be buried within the precincts of the church, than the church-

at a distance, was, because their neighbours, as often as they
yar

come to those sacred places, remembering those whose sepulchres

they behold, do put forth prayers for them unto God. Which
reason was afterwards transferred into the body of the canon
law. And this practice of praying for the dead seems to have
been the true origin of churchyards, as incompassing or adjoining

to the church ; which being laid out and inclosed for the com-
mon burial places of the respective parishioners, every parishioner

has and always had a right to be buried in them (p).

About the year 750, spaces of ground adjoining the churches

were carefully inclosed, and solemnly consecrated and appro-

priated to the burial " of those who had in their lives continued

to attend divine service in those churches, and who now became
entitled by law to render back into those places their remains
into the earth, the common mother of mankind, without payment
for the ground which they were to occupy, or for the pious offices

which solemnized the acts of interment" (q).

For by the custom of England, any person, except such as are Is of right,

excepted, may be buried in the churchyard of the parish where
he dies (r)

.

In the case of Rex v. Taylor, it was holden that an informa-
tion was grantable against a parson for opposing the burial of a
parishioner in the churchyard ; but as to refusing to read the

service over the deceased, because he was never baptized, the

court would not interpose ; that being a matter cognizable in

the ecclesiastical court (s) . But a custom in a parish for the

inhabitants to bury as near as possible to their ancestors, is

bad (t). The Court will not grant a mandamus to compel a
rector to bury the corpse of a parishioner in any particular part

of a churchyard (w)

.

It was holden in the case of Reg. v. Stewart (#), that every Duty to bury,

person dying in this country, and not within certain ecclesiastical

prohibitions, is entitled to Christian burial ; and where no such

(p) Gibs. p. 453. (t) Fryer v. Johnson, 2 Wils.

{q) Gilbert v. Buzzard, 3 Phillim. p. 28.

p. 349. («) Ex parte Blackmore, 1 B. &
» Degge, pt. 1, c. 12. Ad. p. 122.

Serj. Hill's MSS. (7 D. 278). (x) 12 A. & E. p. 773; 4 Per. &
Day. p. 349.
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Cremation.

Whether
strangers may-
be buried
in the parish
churchyard.

Opinions of

eminent
civilians as

to the right

of burial.

prohibition attaches, semble that every householder in whose
house a dead body lies is bound by the common law to inter the

body decently. The overseers of the parish are not necessarily

so bound.
It is not, however, unlawful to dispose of a body by

cremation (y).

Ordinarily it seems that a person may not be buried in the

churchyard of another parish than that wherein he died, at least

without the consent of the parishioners or churchwardens, whose
parochial right of burial is invaded thereby, and perhaps also of

the incumbent whose soil is broken ; as in the case of The
Churchwardens of Harrow on the Hill, it is said, that upon a

process against them some years ago, for suffering strangers to

be buried in their churchyard, and their appearing and con-

fessing the charge, they were admonished by the ecclesiastical

judge not to suffer the same for the future.

Lord Stowell, in Bordin v. Calcott (z), says, " The church-

wardens have been blamed in argument for allowing strangers

to be buried there. This is a permission undoubtedly to be
sparingly granted, since there can be no absolute claim of that

kind." In Littlewood v. Williams (a), Gribbs, C. J., said, "The
counsel for the defendant has been thundering anathemas against

the churchwardens, who even with the assent of the vicar, shall

permit the bodies of strangers to be deposited in their church-

yard. If it could be shown that other parishioners sustained

actual inconvenience, it might be different, but if there is not

that circumstance, the churchwardens have the discretion lodged

with them to judge of the probability of it ; . . . On the

evidence it does not appear that the vicar has ever interfered to

prevent the burial of strangers here ; on the contrary, he has

buried all who have been brought, but he claims the whole
burial fee."

A very eminent civilian (the late Dr. Harris) gave the follow-

ing opinion when consulted upon this subject :

—

" I apprehend the churchyard of a parish belongs in different

ways both to the minister and the churchwardens ; for I take

the soil or surface to belong in general to the minister, and the

interior part to the parishioners for burial ; and consequently I
think that no foreigner or outdweller ought to be buried in the

churchyard of the parish mentioned in this case (unless when a

traveller or accidental comer happens to die there), without the

consent both of the minister and the churchwardens. Neither

do I apprehend that the friend or representative of any parish-

ioner can have a right to claim, on the part of the deceased,

(y) Beg. v. Price, 12 Q. B. D. D. p. 659; Be Dixon, (1892) P. p.

p. 247. Stephen, J.'s charge to the 386; Be Kerr—Consistory of Lon-
grand jury is a monument of learn- don—July 13, 1894.

ing and thought on this subject. (z) 1 Consist, p. 17.

See Williams v. Williams, 20 Ch. (a) 6 Taun. p. 277.
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more ground than may be sufficient for his burial, for the usual

and ordinary allowance ; and that if a larger portion of ground
should be expected, an application ought to be made to the

minister and the churchwardens ; and that if a vault should be

wanted by the friends of a deceased person, whether foreigner

or parishioner, an application ought to be made to the Bishop's

Court for a faculty, which is never granted without decreeing

and causing public notice to be given to the parishioners of what
is intended to be done. I need not now add, that the Eev.
Mr. L. has acted unwarrantably if he persuaded Mr. F. that

no other authority than that of the minister was necessary.

The process, however, should be taken out against Mr. F. (the

stranger who erected the vault) if it is the wish of the church-

wardens, either to oblige him to reinstate the churchyard, or to

apply for a faculty to confirm what has been done ; and the

method of proceeding should, I apprehend, be by articles,

charging him with having removed the remains of deceased

persons, and having dug and bricked a vault of such and such

dimensions, without a faculty, &c. As to the neglect of reading

prayers on parliamentary holidays and other days according to

the custom of the church, the proceedings should be by articles,

and the rector may also be articled against at the same time, for

having given leave to make vaults in the churchyard, and having
assumed the power and office of the ordinary, by assuring the

persons who applied to him, that no other authority than his own
was requisite. " Gteo. Harris.

''Doctors Commons, 13th Jan. 1780."

So in one of the M.S. opinions of the senior Dr. Swabey

:

" Though the clergyman only has the right of permitting a
burial in the church, yet the churchwardens may have a fee for

repairing the pavement. The clergyman cannot refuse to bury
anybody dying in the parish, which is of right the proper
cemetery for their reception, though he may claim his ordinary
fee." 1805.

But where a parishioner dies in his journey, or otherwise, out Parishioners

of the parish, perhaps it may be otherwise : as it seems to be, °ut oi

where there is a family vault or burying place in the church, or
pans

chancel, or aisle thereof (b)

.

By 48 Greo. 3, c. 75, where dead bodies are cast on shore 48 Geo. 3,

from the seas, the churchwardens or overseers of the parish, or c
-
75 •

in extra-parochial places the constable or head-borough, are to ?e

«p

d
as^

es

remove the bodies to some convenient place and cause them to
be buried in the churchyard. (Sect. 1.) Their expenses in so

doing are to be repaid by the treasurer of the county. (Sect. 6.)

m seas or

rivers.

(b) And it was holden by Dr.
Lushington that a clergyman will

be punished for refusing to perform
divine service over the body of a
member of a family which is de-
posited in a private family vault

;

even though the member, being a
married woman, has ceased to be a
parishioner. Nevill v. Baker, Arches
Court, Nov. 22, 1862. See Re Sar-
gent, 15 P. D. p. 168.
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The minister, parish clerk and sexton are to perform their

respective duties at this as at other funerals, receiving such fees

as are paid to them for funerals made at the expense of the

parish. (Sect. 2.)

49 & 50 Vict. These provisions are now by 49 & 50 Yict. c. 20, extended to
c

-
20, dead bodies found in or cast ashore from any tidal or navigable

waters, and to all such bodies found floating or sunken in any
such waters and brought to the shore or bank. This act was
passed because of the decision in The Overseers of Woolwich v.

Robertson (c) .

7 & 8 Vict. By 7 & 8 Yict. c. 101, s. 31, the guardians, or overseers if there
c. 101. are -QQ guardians, are to bury every poor person and to charge
Burial of ^e experige to the parish to which he was chargeable, or in

which he died, or in which his body may be, and unless at the

request of the deceased or his relations or for any other cause,

they bury—as they may—the dead body in the churchyard or

burial ground of the parish to which he was chargeable, they
are to bury him " in the churchyard or other consecrated ground
in or belonging to the parish, division of parish, chapelry or

place in which the death may have occurred ; " and the fee or

fees payable by custom or statute are to be paid by them out of

the poor rates.

18 _& 19 Vict. By 18 & 19 Yict. c. 79, s. 1, where by reason of the public

burial ground of the parish being closed the burial cannot take

place in the parish, or by reason of its crowded state burial in it

would be in the opinion of the guardians or overseers improper,

they may bury the body " in a public burial ground (some part

of which has been consecrated) of or in some other parish as

near as conveniently may be to the parish wherein the burial

would have been required to take place " by the last recited Act.

There is a like provision as to payment of fees.

By s. 2, the guardians or overseers may agree with cemetery
companies or burial boards for the burial of the dead bodies of

poor persons.

c. 79.

Sect. 2.

—

The Acts for Cemeteries and Burial Grounds.

10 & 11 Vict. By 10 & 11 Yict. c. 65, which is entitled "An Act for
c 65. consolidating in one Act certain Provisions usually contained

in Acts authorizing the making of Cemeteries," the following

provisions are made as to burials of members of the church in

such cemeteries.

A part of the Sect. 23. " The bishop of the diocese in which the cemetery
cemetery to js situated may, on the application of the company, consecrate

andcons? any portion of the cemetery set apart for the burial of the dead

crated for according to the rites of the Established Church, if he be satisfied
burial of -mth the title of the company to such portion, and thinks fit to
members of

A ^ x

(c) 6 Q. B. D. p. 654.
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consecrate such portion ; and the part which is so consecrated established

shall be used only for burials according to the rites of the clmrch.

Established Church."
Sect. 24. " The company shall define by suitable marks the Consecrated

consecrated and unconsecrated portions of the cemetery."
defined

t0 b°

Sect. 25. "The company shall build, within the consecrated
^
e

^

e
'

part of the cemetery, and according to a plan approved of by connexion"
1

the bishop of the diocese, a chapel for the performance of the with the

burial service according to the rites of the Established Church."
^n

tabl^ e(

^
Sect. 26. " No body buried in the consecrated part of the constructed

6

cemetery shall be removed from its place of burial without the bodies when
like authority as is by law required for the removal of an}' body interred not

buried in the churchyard belonging to a parish church " (d). to.^ removed

By sects. 27—31, the company have power to appoint ^ authority,
chaplains (e).

Sect. 32. " All burials in the consecrated part of the cemetery Burials in the

shall be registered in register books to be provided by the
^tfon^o be

company, and kept for that purpose by the chaplain, according registered by
to the laws in force by which registers are required to be kept the chaplain,

by the rectors, vicars, or curates of parishes or ecclesiastical

districts in England ; and such register books, or copies or

extracts therefrom, shall be received in all courts in evidence

of such burials ; and copies or transcripts thereof shall be from
time to time sent to the registrar of the ecclesiastical court of

the bishop of the diocese in which the cemetery is situated, to

be kept with the copies of the other register books of the

parishes within his diocese."

Sect. 33. " The said register books, so far as respects searches Registers to

to be made therein, and copies and extracts to be taken there- be subject to

from, shall be subject to the same regulations as are provided ^f^wm 4*

by 6 & 7 Will. 4, c. 86, so far as such regulations relate to c . 86, as to

register books of burials kept by any rector, vicar, or curate "
(/). searches.

By sect. 34 the company may appoint and remove a clerk. Clerk.

Sect. 51. " The bishop of the diocese in which the cemetery Bishop to

is situated, and all persons acting under his authority, shall have power

have the same right and power to object to the placing, and to monumental
and (sic) procure the removal of any monumental inscription inscriptions in

within the consecrated part of the cemetery as he by law has to consecrated

object to or procure the removal of any monumental inscription cemetery
in any church or chapel of the established church, or the burial

ground belonging to such church or chapel or any other conse-

crated ground" (g).

By 15 & 16 Vict. c. 85, provision is made for closing burial 15 & 16 Vict,

grounds in the metropolis in certain cases, as follows :— c
'
8o *

Sect. 2. "In case it appear to her Majesty in council, upon Onrepresen-

the representation of one of her Majesty's principal secretaries tatlon of

of state, that for the protection of the public health burials in state, her

(d) Vide infra, sect. 6. (/) Vide supra, p. 507.

(e) Vide supra, pp. 471, 472. (g) So 15 & 16 Vict. c. 85, s. 38.

P. VOL. I. U U
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Majesty in
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order discon-
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Burial not to
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discontinu-

ance.

Restriction
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of burial of

inhabitants of

parishes the
burial

grounds
whereof are

closed.

any part or parts of the Metropolis, or in any burial grounds or

places of burial in the Metropolis, should be wholly discontinued,

or should be discontinued subject to any exception or qualifica-

tion, it shall be lawful for her Majesty, by and with the advice

of her Privy Council, to order that, after a time mentioned in

the order burials in such part or parts of the Metropolis or in

such burial grounds or places of burial shall be discontinued

wholly, or subject to any exceptions or qualifications mentioned
in such order, and so from time to time as circumstances may
require

;
provided that notice of such representation, and of the

time when it shall please her Majesty to order the same to be
taken into consideration by the Privy Council, shall be published

in the London Gazette, and shall be affixed on the doors of the

churches or chapels of the parishes in which any burial grounds
or places of burial affected by such representation shall be
situate, or on some other conspicuous places within the part or

parts of the Metropolis affected by such representation, one
calendar month .... at the least before such representation

is so considered : Provided always, that no such representation

shall be made in relation to the burial ground of any parish

until ten days' previous notice of the intention to make such

representation shall have been given to the incumbent and the

vestry clerk of such parish "
(/).

Sect. 4. " It shall not be lawful, after the time mentioned in

any such order in council for the discontinuance of burials, to

bury the dead in any church, chapel, churchyard, or burial

place, or elsewhere, within the part or parts of the Metropolis or

in the burial grounds or places of burial (as the case may be) in

which burials have by any such order been ordered to be dis-

continued, except as in this act or in such order excepted ; and
every person who shall, after such time as aforesaid, bury any
body, or in anywise act or assist in the burial of any body, con-

trary to this enactment, shall be guilty of a misdemeanor "(</)

.

Sect. 5. " After the time from which burials in any place of

burial of any parish are required under this act to be discon-

tinued, the body of any parishioner or inhabitant of such parish

shall not be buried in any burial ground within the Metropolis

belonging to any other parish within the Metropolis, save where
the body of any of the family or relatives of such parishioner or

inhabitant has been interred in such burial ground, and the

relatives or other persons having the care and direction of the

funeral signify a desire that on that account the body of such

parishioner or inhabitant should be there interred (such burial

ground not being a burial ground in which burials have been
ordered to be discontinued under this act), and save as herein

otherwise provided ; and every person having the care or control

of any burial ground who knowingly authorizes or permits any

(/) See Reg. v. St. Mary, Isling-

ton, 25 Q. B. D. p. 523.

(g) This section does not prohibit

the burial of cremated ashes under

a church closed for burials by an
Order in Council ; In re Kem, Con-
sistory of London, July 13, 1894.
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burial therein contrary to this enactment shall be guilty of a

misdemeanor.'

'

Sect. 6. " Notwithstanding any such order in council, where Saving of

by virtue of any faculty legally granted, or by usage or other- "J^ta

wise, there is at the time of the passing of this act any right of Vaultsf&c.
interment in or under any church or chapel affected by such

order, or in any vault of any such church or chapel, or of any
churchyard or burial ground affected by such order, and where
any exclusive right of interment in any such burial ground has

been purchased or acquired before the passing of this act, it

shall be lawful for one of her Majesty's Principal Secretaries of

State from time to time, on application being made to him, and
on being satisfied that the exercise of such right will not be

injurious to health, to grant licence for the exercise of such

right during such time and subject to such conditions and
restrictions as such Secretary of State may think fit, but such

licence shall not prejudice or in anywise affect the authority of

the ordinary or of any other person who, if this act had not

been passed, might have prohibited or controlled interment

under such right, nor dispense with any consent which would
have been required, nor otherwise give to such right any greater

force or effect than the same would have had if this act had not

been passed."

Sect. 8. " Nothing in this act contained shall extend to Saving as to

prevent the interment in the cathedral church of St. Paul's, Q ê

a£ and
London, or in the collegiate church of St. Peter's, Westminster, Westminster
of the body of any person where her Majesty, by any writing Abbey,

under her Eoyal Sign Manual, shall signify her pleasure that

the body be so interred."

This act was amended and extended to other cities and towns 16 & 17 Vict,

by 16 & 17 Yict. c. 134, ss. 1, 3, 4, 5, 6 (h). c
-
134 -

By the original act, 15 & 16 Yict. c. 85, the burial boards 15 & 16 Vict,

constituted by it were to have power (by section 30) " to lay out c
-
8o
/

and embellish any burial ground provided by such board in such ^y^ay ouf
manner as may be fitting and proper, and to build on any land to ground and

be purchased or appropriated for a burial ground under this act, build chapel

and according to a plan to be approved of by the bishop of the
*ices

h
cVthe

diocese, a chapel for the performance of the burial service accord- church,

ing to the rites of the United Church of England and Ireland

;

and such burial ground may be consecrated by the bishop of the

diocese, when the same shall appear to him to be in a fit and
proper condition, for the purposes of interment according to the

rites of the United Church : Provided always, that in providing

any burial ground such board shall set apart a portion thereof

which shall not be so consecrated as aforesaid, and may build

(h) By sect. 5 of 16 & 17 Vict. this does not mean cemeteries estab-

c. 134, " cemeteries established lished under the Church Building
under the authority of any act of Acts; Beg.y. Justices of Manchester y

parliament " are excluded from its 5 E. & B. p. 702.

operation. It has been holden, that

u u 2
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thereon a suitable chapel or chapels for the performance of

funeral service."

And by section 32, "From and after the consecration as

aforesaid of any burial ground provided under this act (except

any portion thereof intended not to be so consecrated), or where
all or any part of such burial ground, by reason of the same
having been already consecrated, shall not require to be con-

secrated, then from and after such time as the bishop of the

diocese shall appoint, such burial ground shall be deemed the

burial ground of the parish for which the same is provided ; and
where the same is provided for two or more parishes such burial

ground shall be in law as if such parishes were one parish, and
as if such burial ground were the burial ground of such one
parish ; and every incumbent or minister of the parish or of

each of the parishes (as the case may be) for which such burial

ground is provided shall, by himself and his curate, or such duly
qualified persons as such incumbent or minister may authorize,

perform the duties and have the same rights and authorities for

the performance of religious service in the burial in such burial

ground, or in the consecrated portion thereof, of the remains of

parishioners or inhabitants of the parish of which he is such

incumbent or minister, and shall be entitled to receive the same
fees in respect of such burials which he has previously enjoyed
and received ; and the clerk and sexton of such parish or of

each of such parishes shall (when necessary) perform and exer-

cise the same duties and functions in respect of the burial of the

remains of parishioners or inhabitants of the parish of which he
is clerk or sexton in such burial ground or the consecrated por-

tion thereof, and shall be entitled to receive the same fees on
such burials, as he has previously performed and exercised and
received, as if such burial ground were the burial ground of the

respective parish of such incumbent or minister, clerk and sexton

respectively ; and the parishioners or inhabitants of such parish

or of each of such parishes shall have the same rights of sepul-

ture in such burial ground as they respectively would have had
in the burial ground or burial grounds in and for their respec-

tive parish, subject nevertheless to the provisions herein con-

tained "
(•).

But according to 16 & 17 Yict. c. 134, s. 7, it is provided,

that "In all cases in which any burial board shall provide a new
burial ground under the said act of the last session of Parliament

or under this act, that new burial ground shall be divided into

consecrated and unconsecrated parts in such proportions, and
the unconsecrated part thereof shall be allotted in such manner
and in such portions as may be sanctioned by one of her

Majesty's Principal Secretaries of State ; and when any burial

board shall by virtue of section 30 of the said act build on any

(*) This section is, so far as it city of London, by 20 & 21 Yict.

relates to fees, repealed, as to the c. 35.
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burial ground provided by such board a chapel for the perform-
ance of the burial service according to the rites of the church of

England, .... they shall also build, on the portion of such
ground set apart for burials otherwise than according to the

rites of the said church, such chapel accommodation for the per-

formance of burial service by persons not being members of the

said church as may be approved of by one of her Majesty's

Principal Secretaries of State."

By 18 & 19 Yict. c. 128, s. 14, reciting that, "Doubts have 18 & 19 Vict,

arisen whether in all cases in which any burial board shall build in c
-
128 -

any burial ground provided by such board a chapel for the burial
ggcpetar^of

11

service according to the rites of the .... Church of England, state, on re-

such burial board is not also bound by law to build a chapel or presentation

chapels upon the unconsecrated part of such burial ground for ^Jj^jT'
the performance of burial service for persons not being members unnecessary,

of the said Church :" it is enacted, that " In any such case as

aforesaid where it shall appear to one of her Majesty's Principal

Secretaries of State, upon the representation of a majority of the

vestry of any parish, consisting of not less than three-fourths of

the members of the same, that the building of a chapel upon
the unconsecrated part of any such burial ground for the use of

persons not being members of the said Church is undesirable and
unnecessary, it shall be lawful for the Secretary of State, if he
shall think fit, to signify his opinion to that effect to the burial

board of the parish, and the said burial board shall thereupon be
relieved from all obligation to build the same : Provided always,

that the Secretary of State shall not signify his opinion as afore-

said, unless it be shown to his satisfaction that notice of the

intention to propose to such vestry to make such representation

was given in manner required by law for notices of vestry

meetings, and of the special purposes thereof."

Eeferring back to sect, 32 of 15 & 16 Vict. c. 85, it has been Duty of

decided that the burial board has no duty to give the incumbent ?°^b°nfc
or minister notice, so that he may perform the burial service and
earn the fee ; but the board must not (except under the conditions

admitted by 43 & 44 Vict. c. 41 (k)) knowingly allow service to

be performed in the consecrated part of the ground (at any rate

over parishioners of any of the parishes for which it is formed)
except by or under the permission of the incumbent (/).

By 20 & 21 Vict. c. 81, s. 6, " Where the guardians of any 20 & 21 Vict,

parish or union are or shall hereafter become possessed of any c
-
8L

land suitable to the purposes of a burial ground, and the Poor 0rdinarJ maJ

Law Board shall consent to the same being appropriated to the ian(j belong-

reception of the dead bodies of any poor persons whom such ing- to a parish

guardians shall be authorized or required by law to bury, it shall for burial of

be lawful for the ordinary of the diocese wherein such land shall
p°°r perS0D8,

be situated, if he see fit, to consecrate the whole or a part of such

(Jx) Vide infra, sect. 9. Headingley cum Burley, (1S92) 1 Q.
(l) Wood v. Burial Board of B. p. 713.
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land for burial purposes, and after consecration the guardians

may lawfully direct any such dead body as aforesaid to be buried

therein ; and the land so consecrated shall not thenceforth be
used for any other purposes than for burials according to the rites

of the .... Church of England, .... and shall be kept in decent

order ; and the fences thereof, and any building, or other erec-

tion therein or adjoining thereto used for the performance of the

burial service, shall be maintained in good repair by the guar-

dians out of the common fund of such parish or union : Provided
nevertheless, that the guardians shall not be authorized to direct

the body of any poor person to be buried in such grounds who,
or whose husband, wife, or next of kin, shall, by letter addressed

to the master of the workhouse or otherwise, have expressly

desired burial to take place elsewhere."

Transfer of Sect. 7. " Where a burial ground has been provided for any
bunal ground

parisn under any of the acts commonly referred to or known as

under Church ^ne Church Building Acts, and the same has been consecrated,
Buildipg Acts and any money expended in providing such burial ground has

board™
111 keen borrowed, on the security of the church rates, it shall be

lawful for the incumbent of the parish, with the consent of the

ordinary and the burial board of such parish, or of any borough
or district in which such parish is wholly or in part comprised,

by instrument in writing under the hands and seals of such

incumbent and ordinary, and under the seal of the said burial

board, to declare that, in consideration of the payment of the

debt by the said burial board, or of such sum as shall be
mutually agreed upon, with the consent of the persons, signified

in writing under their hands, to whom two-thirds of such debt

is due, the said burial ground shall be vested in and be under
the care and management of such burial board, and thereupon
the same shall be vested in and be under the care and manage-
ment of such board, and shall be subject to the provisions of the

hereinbefore recited acts and this act applicable to a consecrated

burial ground or the consecrated part of any burial ground pro-

vided by any burial board : and any money borrowed as afore-

said and remaining owing, and the interest due and to become
due thereon, and all costs and expenses occasioned by the non-
payment thereof, or incurred in providing such burial ground,
and then remaining unpaid, shall be charged on and paid out of

such rates or fund as under the said last-mentioned acts and this

act would be chargeable with the expense of providing a burial

ground by such board, and such declaration as aforesaid shall be
registered in the registry of the diocese ; and such board may,
with the approval of the vestry, enlarge such burial ground by
the addition of ground to be used for burials otherwise than
according to the rites of the church of England, and to be
used subject to the provisions of the acts herein recited and of

this act in respect to the unconsecrated portions of burial

grounds."
As to separa- Sect. 11. "It shall not be necessary to erect or maintain any
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wall or fence between the consecrated and the nnconsecrated tion of con-

portions of any burial ground provided under the hereinbefore
^consecrated

recited acts and this act, or any of them : Provided always, that part of

in the case of any burial ground where there shall be no such cemetery,

wall or fence, it shall be the duty of the burial board having the

care of such burial ground to place, and from time to time to repair

and renew such boundary marks of stone or iron as may be

sufficient to show the boundaries of such consecrated and uncon-

secrated portions respectively.

"

Sect. 12. " If upon the application in writing by any burial Appeal to

board to the bishop of the diocese for the consecration of a burial f^^efusal
ground, declared in such writing to be in a fit and proper con- Qf bishop to

dition for the purpose of interment according to the rites of consecrate,

the .... Church of England, .... which application the

board is required to make as soon as such ground is in such fit

and proper condition, the said bishop shall refuse to consecrate

the same, it shall be lawful for such burial board to appeal from
such refusal to the archbishop of the province, who shall decide

the matter in dispute ; and if the said archbishop shall decide

that the said burial ground is not in a fit and proper condition

as aforesaid, then the board shall be bound to put the said

ground in a fit and proper condition ; and if the said archbishop

shall decide that the said burial ground is in a fit and proper

condition as aforesaid and ought to be consecrated, such decision

shall be communicated in writing by the archbishop to the

bishop aforesaid ; and if after such communication the said

bishop shall not within one calendar month consecrate the said

burial ground, the said archbishop shall, under his hand and
seal, license the same for the interment of bodies according to

the rites of the .... Church of England, .... and the

licence of the said archbishop so granted as aforesaid shall,

until such burial ground be consecrated, operate to make lawful

the use of the same as if it had been consecrated."

Sect. 13. " In any burial ground provided under the powers Power to

of the acts hereinbefore recited or this act, respecting which one clergyman to

of her Majesty's Principal Secretaries of State shall have certified
Con êcr

e

at°ion.

that the necessary provisions have been complied with, it shall

be lawful for the incumbent or incumbents of such parish or

parishes for which such burial ground is provided, or his or their

curate or curates, or such duly qualified person as any such

incumbent may authorize, if such incumbent, curate, or such
duly qualified person respectively think fit, to bury in such
burial ground prior to the decision of the bishop or archbishop
upon the application for the consecration thereof."

By sect. 23, her Majesty may, by Order in Council, " from Orders in

time to time order such acts to be done by or under the direction
J^^uits^r

of the churchwardens or such other persons as may have the piaCes of

care of any vaults or places of burial for preventing them from burial danger-

becoming or continuing dangerous or injurious to the public

health ; and every such Order in Council shall be published in

ous to health.
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the London Grazette ; and such churchwardens or other persons

shall do or cause to be done all acts ordered as aforesaid, and
the expenses incurred in and about the doing thereof shall be
paid out of the poor rates of the parish." The section goes on
to require ten days' notice to the churchwarden or other person,

before the order is made.
"When faculty The chancellor of London has holden that upon an Order in
required. Council being made as to any place of burial under ecclesiastical

jurisdiction, and such order requiring the removal of coffins and
bodies, it is the duty of the churchwardens to apply for a faculty

to carry it out. The faculty will then provide for care of the

fabric and for mode and place of removal (m).

18 & 19 Vict. By 18 & 19 Yict. c. 128, s. 18, " In every case in which any
c. 128. Order in Council has been or shall hereafter be issued for the
Care of closed discontinuance of burials in any churchyard or burial ground,

the burial board or churchwardens, as the case may be, shall

maintain such churchyard or burial ground of any parish in

decent order, and also do the necessary repair of the walls and
other fences thereof ; and the costs and expenses shall be repaid

by the overseers, upon the certificate of the burial board or

churchwardens, as the case may be, out of the rate made for the

relief of the poor of the parish or place in which such churchyard
or burial ground is situate, unless there shall be some other

fund legally chargeable with such costs and expenses."

Where the closed ground is a churchyard, the duty falls on
the churchwardens ; where it is a mere burial ground, the duty
falls on the burial board (»). The act does not apply to private

burial grounds (o).

No building The act 47 & 48 Yict. c. 72 prevents the erection of any
except church buildings upon a burial ground closed by Order in Council,
or cii3>T)g1 oh o j. o t/ '

closed ground, except enlargements of a church or chapel.

Use of closed The acts 44 & 45 Yict. c. 34, and 50 & 51 Yict. c. 32, provide
grounds as f0r the use of closed churchyards and other burial grounds as

spaces" "open spaces " for exercise and recreation in the metropolis

and elsewhere, under certain conditions and with certain pro-

visions which will be more fully treated of hereafter (p).

Consecration By 30 & 31 Yict. c. 133, amended by 31 & 32 Yict. c. 47,
of church- provisions are made for facilitating the consecration of church-
J

' yards (q) ; and the powers given to limited owners of conveying

sites for schools under 4 & 5 Yict. c. 38, and 12 & 13 Yict. c. 49,

(m) Rector, &c. of St. Mary-at-
Hill v. Parishioners, (1892) P. p.

394; Rectory &c. of St. Michael,

Bassishaw v. Parishioners, (1893) P.

p. 233. The same learned judge
had held that, without an order in

council, the ecclesiastical court

might, on being satisfied of the

sanitary necessity, grant such a
faculty : Vicar, &c. of Aldgate v.

Parishioners,(l892)V.^. 161; Rector,

&c. of St. Helens v. Parishioners, ib.

p. 259 ; vide infra, sect. 6.

(n) Reg. v. Burial Board of Bishop
Wearmouth, 5 Q,. B. D. p. 67.

(o) Reg. v. St. John's, Westgate, 2

B. & S. p. 703.

(p) Vide infra, Part VI., Chap.
II., sect. 5.

(q) Vide infra, Part VI., Chap.
II., sect. 2.
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are extended to conveyances of land for churchyards : a form of

conveyance is given ; and such conveyances are declared to be

exempt from stamp duty.

By sect. 7, " From and after the expiration of five years after No claim to

the conveyance of any lands or hereditaments for such addition ^e

apart

to any churchyard or burial place, and the enclosure of the same years,

within one boundary fence, although the same shall not have

been consecrated, and although no burial shall have been had
within the same during that period of time, the said lands and
hereditaments shall for the purposes of this act become and be

and remain absolutely vested in the person or persons or corpora-

tion in whom the churchyard or burial place to which they are

added is vested, free from all demand or claim of any person or

persons or corporation whatsoever, and without being thereafter

subject to any question as to any right, title, or claim thereto,

or in any manner affecting the same."

By sect. 9, as amended by 31 & 32 Yict. c. 47, s. 1, " When Exclusive

any land shall be so added to a consecrated churchyard, and right to one-

such land shall have been the gift of any person, whether added°to
an

resident or not in the parish or ecclesiastical district in which churchyard

such churchyard is situated, it shall be lawful for the giver of ™^
r^ t

such land to reserve the exclusive right in perpetuity of burial donor,

and of placing monuments and gravestones in a part of the land

so added not exceeding one-sixth of the whole of the said land,

and the part in which such exclusive right is reserved shall be

shown and coloured on the plan endorsed on the instrument
declaring or recording the consecration of the land added to the

churchyard ; and a memorandum, in the form ' given in the

act,' shall be written on the said instrument and signed by the

incumbent and churchwardens of the parish or ecclesiastical

district in which the same is situated" ; and . . . "the memo-
randum so signed shall, after such land shall have been declared

to have been consecrated, operate as an exclusive right in per-

petuity in the land therein referred to, and the expenses of

preparing and executing such memorandum shall be borne by
the person by whom the reservation is made."

Sect. 10. "The exclusive right of burial and of placing Such reserved

monuments and gravestones as aforesaid shall be considered portion to be

to be the real estate of the giver, his heirs and assigns, and game^ondi-
no body shall be buried or monument or gravestone placed tions as other

in the land in which such rights have been granted, except consecrated

by consent of the owner thereof for the time being, but no
land '

such reservation shall give the right to bury the body of any
person not entitled to be buried in consecrated ground ; and
the bishop of the diocese, and all persons acting under his

authority, shall have the same right and powers to object to

the placing and to procure the removal of any monumental
inscription within the ground so reserved as he has to object

to or procure the removal of any monumental inscription in any
consecrated ground : Provided always, that the consent of the
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As to closing-

by Secretary
of State.

Service need
not be per-
formed on
unconsecrated
ground.

No reverter of

consecrated
ground.

42 & 43 Vict,

c. 31.

Cemeteries
made by
sanitary

authorities.

owner for the time being shall not be required for the burial of a
deceased owner or of a wife or widow of any deceased owner who
has been buried or shall be about to be buried in such ground."

Sect. 11. " Such reserved portion shall not be included in any
Order in Council under the Burial Acts for closing the church-

yard to which it belongs, but it may be closed under a separate

Order founded on a special report that the ground is in such a
state as to render any further interments therein prejudicial to

the public."

In the case of Rugg v. Eingsmill, already referred to (/•), it

was laid down that the ordinary cannot compel an incumbent
by ecclesiastical censure to perform the burial service on the

unconsecrated ground in which the only entrance to a particular

vault is to be found.

In the case of Campbell v. The Mayor and Corporation oj

Liverpool (s), by an act of Will. III., certain land belonging to the

parish of Liverpool was set apart and dedicated to the use of a

burial ground, and by the sentence of consecration the corpora-

tion renounced all right to the land ; and it appeared that in

1854 the ground was closed against burials by an order in

council. In 1866 the corporation, being authorized to take a

portion of the burial ground under the Liverpool Improvement
Act, served upon the rector, ordinary, and patron of the parish,

the usual notice to treat, and upon a reference to arbitration a

sum of money was awarded for compensation ; but the corpora-

tion subsequently refused to pay, upon the ground that the fee

simple of the land reverted to the corporation upon its being

closed against burials, and the use for which it was dedicated

having come to an end :—it was holden, however, that by the

act of parliament, followed by the sentence of consecration, the

land was dedicated for ever to the use of a burial ground, and
there was no reverter of the fee to the corporation ; and that, if

necessary, the court would presume a conveyance of the legal

estate by the corporation.

A further provision for the supply of public burying grounds
has been made by Mr. Martin's Act (42 & 43 Yict. c. 31). This

act, which is to be construed with the Public Health Act, 1875

(38 & 39 Yict. c. 55), called "the principal act," and with the

Cemeteries Clauses Act, 1847 (10 & 11 Yict. c. 65), provides as

follows by sect. 2 :
" (1.) The provisions of the principal act, as

to a place for the reception of the dead before interment, in the

principal act called a mortuary, shall extend to a place for the

interment of the dead, in this act called a cemetery ; and the

purposes of the principal act shall include the acquisition,

construction, and maintenance of a cemetery.
" (2.) A local authority may acquire, construct, and maintain

a cemetery either wholly or partly within or without their dis-

(r) L. E. 2 P. C. p. 59. Vide (s) L. E. 9 Eq. p. 579.

supra, p. 652.
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trict, subject as to works without their district for the purpose

of a cemetery to the provisions of the priucipal act as to sewage
works by a local authority without their district.

" (3.) A local authority may accept a donation of land for the

purpose of a cemetery, and a donation of money or other pro-

perty for enabling them to acquire, construct, or maintain a

cemetery."

The local authority means the sanitary authority, rural or

urban. The clause in the principal act as to mortuaries is

sect. 141.

By sect. 258 of the Lunacy Act, 1890 (53 & 54 Vict. c. 5) : 53 & 54 Vict.

" (1.) The visiting committee of an asylum, with the consent of c
-
5 -

the local authority by whom they are appointed and of a secre- ^^for
68

tary of state, may provide for the burial of lunatics dying in the lunatic asyla.

asylum and of the officers and servants belonging thereto—
" (a) By appropriating any land already belonging to them

or acquiring any land, not exceeding in either case two
acres, for enlarging an existing burial ground or for

providing a new burial ground

:

" (b) By agreeing with any corporation, or persons, or body
of persons willing to provide for the burial of such

lunatics and other persons as aforesaid.

" (2.) The committee may procure the consecration of a new
or enlarged burial ground, and in the case of a new burial

ground, may provide for the appointment of a chaplain therein.
" (3.) The incumbent of the parish in which a new or enlarged

burial ground provided by a visiting committee is situate, shall

not be entitled to any fee for the interment of any person buried

therein by direction of the committee."

Sect. 3.

—

Service of Burial.

In the case of Reg. v. Fox(t), it was held that a gaoler might Whether

not detain the body of one dyino; in his custody for fees or other J"™1 P^T,
-r,

J
. °

i .i. t- i • i i
be hindered

expenses, it was at one time a vulgar error that a body might for debt,

be seized by creditors. This was not the law, even when it was
customary to imprison for debt.

In 1745, a remarkable case happened after the rebel assizes at As to burial

Carlisle, where some of the rebels died after their attainder, and of attainted

before execution. The question was, whether they should be
traitors *

admitted to Christian burial ? And the then lord bishop of the
diocese requested the opinion of a very learned gentleman ; who
made the following remarks and extracts for his lordship's

consideration

:

" It is certain, that after execution, the bodies being at the

(0 2 Q. B. p. 246; S. C. nom. In the Matter of the Bailiff of Wakefield,
1 G. & D. p. 556.
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king's disposal, are, for the public example, and for the greater

terror unto others, never admitted to Christian burial ; and this

seemeth to have been the law of the church of England from
two ancient canons, by the former of which it is ordained as

follows :
' Concerning those who by any fault inflict death upon

themselves, let there be no commemoration of them in the
oblation, as likewise for them who are punished for their crimes

;

nor shall their corpses be carried unto the grave with psalms.'

By the latter
—

' If any shall voluntarily kill himself by arms,
or by any instigation of the devil, it is not permitted that for

such a person any masses be sung, nor shall his body be put
into the ground with any singing of a psalm, nor shall he be
buried in pure sepulchre. The same shall be done to him, who
for his guilt endeth his life by torments, as a thief, murderer,
and betrayer of his lord' (u).

" But before execution, the case seems to be different.

Mode of

burial is of

ecclesiastical

cognizance.

"And Lord Coke says, 'Albeit judgment be given against a

man in case of treason or felony, yet his body is not forfeited to

the king, but until execution remaineth his own ; and therefore

before execution, if he be slain without authority of law, his

wife shall have an appeal ; for notwithstanding the attainder he
remained her husband' (x),

" So if a man commit treason, and after judgment become of

non sane memory, he shall not be executed ; for it cannot be
example to others (p).

" So if the gaoler keep a prisoner more straitly than he ought
of right, whereof the prisoner dies, this is felony in the gaoler

by the common law ; and this is the cause, that if a prisoner

die in prison, the coroner ought to sit upon him (z).

" And particularly that the church admitted such persons to

Christian burial, seems somewhat evident in that she admits

them to the receiving of the holy communion, and other rites

of the church, during the time of their condemnation, and ap-

proves of the ministers of the church of England attending

them to the last extremity."—And those rebels were admitted

to Christian burial.

Burial in the parish churchyard is a common law right in-

herent in the parishioners, but the mode of burial is of eccle-

siastical cognizance (<?), and therefore the court refused a

mandamus to inter the body of a parishioner in an iron

coffin (b). This was the celebrated case which afterwards

(u) Canones editi sub Edgaro
rege : 1 Wilkins, Concilia, pp. 225,

232 ; Johnson's Canons, A.n. 740,

No. 96, and a.d. 963, No. 24.

(x) 3 Inst. p. 214 f . These quota-

tions from Lord Coke, though sub-

stantially are not literally accurate.

(y) 3 Inst. p. 4.

(z) 3 Inst. p. 91.

(a) This proposition is to be taken
as somewhat modified by the Burial
Laws Amendment Act, 1880. Vide
infra, sect. 9.

(b) Rex v. Coleridge, 2 B. & Aid.

p. 806; 1 Chit. p. 588.
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formed the subject of one of Lord Stowell's most elaborate

judgments, and from which some extracts have already been
made in this chapter—the case of Gilbert v. Buzzard (c). Lord Coffins.

Stowell permitted the interment of bodies in patent iron coffins,

subject to an increased rate of payment to the parish. " Some
involucra or coverings" he said "have been deemed necessary

in all civilized and Christian countries ; but chests or trunks con-

taining the bodies descending along with them to the grave and
remaining there till their own decay, cannot plead either the

same necessity nor the same general use. ... In our own
country, the use of coffins is extremely ancient, though most
probably by no means general. ... It is to be observed, that

in the funeral service of the church of England there is no
mention, indeed, there is rather an apparently studious avoid-

ance of any mention of coffins. It is throughout the whole
service the corpse or the body. ... I observe, likewise, that in^

old tables of burial fees a distinction of payment is made for

coffined funerals and uncoffined funerals. From which I draw
this conclusion of fact, that uncoffined funerals were, at that

time by no means so unfrequent as not to require a particular

notice or provision. ... I think I might also venture to deduce
this conclusion, . . . that even at that time (1627), it was
recognized as not unjust, that where the deceased by the use

of his coffin took a larger occupancy of the ground, he should

compensate the parish by an increased payment."
By Can. 68 of 1603, in substance, no minister shall refuse or Canon 68.

delay to bury any corpse that is brought to the church or church- Minister not

yard (convenient warning being given him thereof before), in to refuse

such manner and form as is prescribed in the Book of Common h^pta^
Cept

Prayer. And if he shall refuse so to do, except the party cases,

deceased were denounced excommunicated majori excommuni-
catione, for some grievous and notorious crime, and no man
able to testify of his repentance, he shall be suspended by the

bishop of the diocese from his ministry, by the space of three

months (d).

Were denounced excommunicated.]—But by the rubric before

the office for burial of the dead, the said office likewise shall not
be used for any that die unbaptized, or that have laid violent

hands upon themselves.

And no man able to testify of his repentance.']—But where
sufficient evidence did appear to the bishop of such person's

repentance, commissions have been granted, both before and
since the Eeformation, not only to bury persons who died
excommunicate, but in some cases to absolve them in order to

Christian burial (e). Even persons dying in a state of intoxica-

(c) 2 Consist, p. 338; 3 Phillim. (d) Vide supra, p. 487, for this

p. 335. canon in extenso.

(e) Gibs. p. 450.
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tion must be buried with the funeral service of the church (/),
and so must dissenters (g).

There were anciently other causes of refusal of burial, par-

ticularly of heretics, against whom there was an especial provision

in the canon law, that if they continued in their heresy, they
should not have a Christian burial : of which we have a

remarkable instance a little before the Reformation, in the case

of one Tracy, who was publicly accused in convocation of

having expressed heretical tenets in his will ; and being found
guilty, a commission was issued to dig up his body, which was
accordingly done.

Also persons not receiving the holy sacrament, at least at Easter,

were excluded from Christian burial by a decree of the fourth

Lateran council, which became afterwards a law of the English
Church.

In like manner, persons killed in duels, tilts or tournaments.

But at this day it seems that these prohibitions are restrained

to the three instances before mentioned ; of persons excom-
municate, unbaptized, and that have laid violent hands upon
themselves.

As to suicides. And of this last sort are to be understood, not all who have
procured death unto themselves, but who have done it voluntarily,

and consequently have died in the commission of a mortal sin

;

and not idiots, lunatics, or persons otherwise of insane mind.
The first ecclesiastical rule which occurs as to this matter is

the 34th canon of the first council of Braga, in the year 563
;

which forbids any burial service for those qui violentam sibi ipsis

inferunt mortem. But in Wilkins's Councils (/*), the 5th chapter

of the 2nd book of the Pcenitential of Egbert, archbishop of

York, written about the year 750, (which chapter is plainly

taken from the canon of Braga,) adds this limitation, " If they

do it by the instigation of the devil." And the 15th of the

canons published in King Edgar's time, about the year 960,

adds a further limitation, " If they do it voluntarily by the insti-

gation of the devil " (t). These two authorities Wheatly, On
the Common Prayer, quotes from Johnson's collection, to prove

that our old ecclesiastical laws make no exception in favour of

those who kill themselves in distraction (A). But they prove,

even as they stand in Johnson, that such were not comprehended
under those laws. And accordingly, the Decretum of Grratian (/),

inserting the canon of Braga, adds to it " voluntaries And the

note there is, " secus, si per furm-em : tunc non imputaretur."

Now we should not, without necessity, understand our own

(/) Cooper v. Dodd, 2 Roberts. (h) 1 Wilkins' Concilia, p. 129.

p. 270 ; 7 N. C. p. 514. U) Ibid. p. 232.

(g) Escott v. Mastin, 4 Moo. P. (k) Wheatly on the Book of

C. C. p. 104; and p. 494, supra; Common Prayer, p. 405.

Nurse v. Henslowe, 3 N. C. p. 272. {I) 23, Q. 5, 12.

Causes of

refusal of

burial under
old canon
law.
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rubric to be so much severer than the preceding constitutions, as

to place mad people in the same rank with excommunicate and
unbaptized persons, and to punish a poor creature for what in

him indeed was no crime.

The proper judges whether persons who died by their own Inquests,

hands were out of their senses are, doubtless, the coroner's jury.

Or if the body cannot be viewed, the justices in session may
inquire of the felony (m) ; but their finding is traversable. The
minister of the parish has no authority to be present at viewing
the body, or to summon or examine witnesses. And therefore

he is neither entitled nor able to judge in the affair; but may
well acquiesce in the public determination without making any
private inquiry. Indeed, were he to make one, the opinion

which he might form from thence, could usually be grounded
only on common discourse and bare assertion. And it cannot

be justifiable to act upon these, in contradiction to the decision

of a jury after hearing witnesses upon oath. And though there

may be reason to suppose that the coroner's jury are frequently

favourable in their judgment, in consideration of the circum-

stances of the deceased's family ; and their verdict is in its

own nature traversable : yet the burial may not be delayed
until that matter, upon trial, shall finally be determined. But
on acquittal of the crime of self-murder by the coroner's jury,

the body in that case not being demanded by the law, it

seems that a clergyman may and ought to admit that body to

Christian burial. The inquisition of the coroner, upon view
of the body, is not traversable by the executors or adminis-

trators of the deceased ; but evidence shall be heard by him to

prove the deceased non compos ; which, if he refuse the inquisi-

tion, may be quashed by the King's Bench, who are the sovereign

coroners (n).

By 45 & 46 Vict. c. 19, s. 2, it is enacted that "it shall not io & 46 Vict,

be lawful for any coroner or other officer having authority to c
-
19 -

hold inquests, to issue any warrant or other process directing the

interment of the remains of persons, against whom a finding of

felo de se shall be had, in any public highway, or with any stake

being driven through the body of such person, but such coroner

or other officer shall give directions for the interment of the
remains of such person felo de se in the churchyard or other

burial ground of the parish or place in which the remains of

such person might, by the laws or custom of England, be
interred, if the verdict of felo de se had not been found against
such person."

By sect. 3 the interment " may be made in any of the ways
prescribed or authorized by" 43 & 44 Vict. c. 41.

By sect. 4, " save as aforesaid, nothing herein contained shall

authorize the performing any of the rites of Christian burial on

(m) 3 Inst. p. 54 t- (n) 3 Inst. p. 54f; 1 Hale, P. C.

p. 414.
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As a general
rule no body-

to be buried
in churchyard
without
service.

"Warning.

Office of

burial.

Canon 67.

Ringing at

funerals.

Registration
of burials.

the interment of the remains of any such person as aforesaid, or

be taken to alter the laws or usages relating to the burial of such
persons."

In Kemp v. Wiches (o) Sir John Nicholl says, " Our church
knows no such indecency as putting the body into the con-

secrated ground without the service being at the same time per-

formed ;" and cites the act 3 Jac. 1, c. 5, compelling such service

to be read over popish recusants, which has been since repealed.

What is a "convenient warning" must depend in some degree
on the facts of each case. The law on this subject was con-

sidered in Titchmarsh v. Chapman (p).

By the rubric :
" The priest and clerks meeting the corpse at

the entrance of the churchyard, and going before it either into

the church or towards the grave, shall say or sing . . .
."

By which it seems to be discretionary in the minister whether
the corpse shall be carried into the church or not. And there

may be good reason for this, especially in cases of infection.

Except under the Burial Laws Amendment Act, 1880 (q), it

is illegal for a layman or for any one, unless he be lawfully

authorized, to read or assist in reading a burial service in con-

secrated ground over a dead body (r).

By Can. 67 of 1603 («), "After the party's death . . . .

there shall be rung no more but one short peal, and one before

the burial, and one other after the burial."

The registration of burials as ordered by Can. 70 of 1603, and
52 Geo. 3, c. 146, has been treated of at length under the chapter

on Baptism (/).

It is only necessary to add that the form of register, as pro-

vided by the statute, for burials is as follows :

—

Schedule C.

Burials in the parish of A., in the county of B., in the year
one thousand eight hundred and thirteen.

Name. Abode. When buried. Age.
By whom the Ceremony

was performed.

John Wilson.

.ATo. 1.

Duke Street,

Westminster.
1813.

1st May.
62.

And that where the burial takes place in any place other than

the parish church or churchyard, or the chapel or chapelyard of

(o) 3 Phillim. p. 295.

(p) 1 Eoberts. p. 175; 3 N. C.

p. 370. See Re Todd, ibid. p. li.

(q) Vide infra, sect. 9.

(r) Johnson v. Friend and Ballard,

6 Jur., N. S. p. 280. Approved in

Wood v. Burial Board ofHeadingley
cuniBurleij, (1892) 1 Q. B. p. 713.

(s) Quoted in full, supra, p. 648.

(t) Vide supra, Part III., Chap.
II., pp. 496—508.
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a chapelry having its own registers under sect. 4 of the act, the

form of certificate of burial is as follows :

—

" Schedule D.

"/ do hereby certify that on the day A. B.

of aged was buried in [stating the place of burial],

and that the ceremony of burial teas performed according to the rites

of the United Church of England and Ireland by me,
" To the rector [or as the case may be] of ."

By 37 & 38 Yict. c. 88, s. 17, a coroner, upon holding an 37 & 38 Vict,

inquest, may order a body to be buried before registry of the c
-
88 -

death ; and the registrar, upon registering a death or receiving

a written requisition to attend and register a death, or upon
receiving written notice of a death accompanied by a medical

certificate, shall give a certificate that he has registered or

received notice of the death, as the case may be.

The section then provides as follows

:

" The person who buries or performs any funeral or religious In what cases

service for the burial of any dead body, as to which no order or be

certificate under this section is delivered to him, shall, within registrar,

seven days after the burial, give notice thereof in writing to the

registrar, and if he fail so to do shall be liable to a penalty not

exceeding ten pounds."

Sect. 18 of the same act makes provision for the burial of Still-born

still-born children.
children -

The registration of burials in cemeteries under 10 & 11 Yict.

c. 65, has been already mentioned (u).

Sect. 4.

—

Fees on Burial.

"We do firmly enjoin that burial . . . shall not be denied to Constitution

any one, upon the account of any sum of money ; . . . because °f Archbishop

if anything hath been accustomed to be given by the pious

devotion of the faithful, we will that justice be done thereupon

to the churches by the ordinary of the place afterwards" (x).

Shall not be denied.^—Or delayed (y).

Upon the account of any sum of money.
~]
—For burial ought not

to be sold : but albeit the clergy may not demand anything for

burial, yet the laity may be compelled to observe pious and
laudable customs. But in such case the clerk must not demand
anything for the ground, or for the office ; but if he shall allege,

that for every dead person so much has been accustomed to be
given to the minister or to the church, he shall recover it (s).

(m) Yide supra, p. 657. p. 508.
(x) Lind. p. 278. See this con- (y) Ibid,

etitution in Latin at length, supra, (z) Ibid.

P. VOL, I. X X
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Hath been accustomed to be given.']—That is, of old, and for so

long time as will create a prescription, although at first given

voluntarily. For they who have paid so long are presumed at

first to have bound themselves voluntarily thereunto (a).

As to fee on In Topsail Y.Ferrers (15 Jac. 1), Edward Topsail, parson of
person dying Botolph's without Aldersgate, London, and the church-
in a pans

. war(jens 0f the same, libelled in the ecclesiastical court against

Sir John Ferrers, and alleged that there was a custom within

the city of London, and especially within that parish, that if any
person being man or woman die within that parish, and be
carried out of the parish to be buried elsewhere, in such case

there ought to be paid to the parson of this parish if he or she

be buried elsewhere in the chancel so much, and to the church-

wardens so much, being the sums that they alleged were by
custom paj^able unto them for such as were buried in their own
chancel ; and then alleging that the wife of Sir John Ferrers

died within the parish, and was carried away and buried in the

chancel of another church, and so demanded of him the said

sum. "Whereupon for Sir John Ferrers a prohibition was
prayed, and upon debate it was granted, for this custom is

against reason, that he that is no parishioner, but may pass

through the parish, or lie in an inn for that night, should if he
then die be forced to be buried there, or to pay as if he were,

and so upon the matter to pay twice for his burial (b).

The case is cited by Sir Gk Lee in a very learned judgment,
in Patten v. Cattleman, where he decided that the claim of a

vicar for a fee on the wedding of one of his parishioners in the

church of another parish, would not be substantiated, on the

general principle of law, that where no service is done no fee

can be due (c).

But Dr. Gibson says, a fee for burial belongs to the minister

of the parish in which the party deceased heard divine service,

and received sacraments, wheresoever the corpse be buried.

And this, he observes, is agreeable to the rule of the canon law,

which says that every one, after the manner of the patriarchs,

shall be buried in the sepulchre of his fathers
;
nevertheless,

that if any one desires to be buried elsewhere, the same shall

not be hindered, provided that the accustomed fee be paid to

the minister of the parish where he died, or at least a third part

of what shall be given to the place where he shall be buried.

For the understanding of which it is to be noted, that anciently

all persons in their wills made a special oblation or bequest to

the church at which they were to be interred ; and the people in

those days depending much upon the prayers of the living for

the good of their souls after death, those of better condition

coveted oftentimes to be buried in religious houses, with a view

to greater assistances which they hoped to receive from the

(a) Lind. p. 279.

(&) Hob. p. 175.

(c) 1 Lee, p. 387 ; vide supra,

p. 633.
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solemn and constant devotions there : also, where the oblations

were likely to be plentiful, the religious were led by that pro-

spect to desire and promote it. By which means parochial

ministers would have been deprived of what belonged of com-
mon right to them, and to no other ; if the laws which indulged

them in being buried in religious houses, had not at the same
time provided for the ancient parochial rights ; which sometimes
was the third, sometimes the fourth part (according to the cus-

toms of different places) of what was given to the religious

houses : the laws probably presuming, that the oblations to

those houses would be much larger than what was usually given

to the parochial ministers (d) •

And this was called the canonical portion ; and the oblation

grew by custom into a fixed right of the parish minister. And
hence it is, that in dispensations for burying elsewhere, reserva-

tions have been made of the rights of those churches where the

parties die. And (to take off the weight in some measure of

the case of Topsail v. Ferrers) he says, that this right was not

denied, but seemingly acknowledged, by the temporal court in

the aforesaid case, where the suit by the rector and church-

wardens of St. Botolph's, Aldersgate, was for the customary fee

of burying in the chancel there, because the person died in their

parish, and was buried in the chancel elsewhere. For though a

prohibition was granted because the custom was unreasonable,

yet that unreasonableness (he says) was grounded upon the

person's being only a stranger, and happening to die in the

parish. For so the report itself expresses the ground of the

prohibition. " This custom is against reason, that he who is no
parishioner, but may pass through the parish, or lie in an inn

for a night, should be forced to be buried there, or pay as if he
were." Which is in effect a recognition of the right, in case the

party deceased has dwelling in the parish, and is a parishioner (e) .

Mr. Fraser (/) remarks that this does not so well agree with
the last words of the recited case, which supposes it to be
unreasonable for a man to pay twice for his burial ; and so the

matter seems to rest.

Coming now to fees on actual burials, Sir Simon Degge says, Fee for

that the accustomed fee to the parson for breaking the soil in burialwithin

the church, is for the most part 3s. 4d. and for breaking the
c ^ '

floor in the chancel 6s. 8d. (g) .

In Andrews v. Caivthorne (h), it is laid down that the vicar is Fee for tmrial

not entitled, either by the common or canon law, to demand a
j^

ct^°kyar<1

fee for burying in the churchyard, although such a fee may be custom!
6 J

due by special custom.

Not only the obligation to pay fees, but the proportion of

fees due for the burial of persons, whether to the incumbent or

id) Gibs. p. 452. of Burn's Eccl. Law, 1797 and 1809.
(e) Ibid. (g) Degge, pt. 1, c. 12.

(/) Editor of 6th and 7th editions (h) Willes, p. 536.

xx 2
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How custom
to be ascer-

tained.

In some cases

the ordinary
fixes amount
of fees.

churchwardens depends upon the particular usage and custom
of each parish respectively. For as to the incumbent for bury-
ing, the foundation of the fee was voluntary, and the obligation

or necessity of paying arises from custom ; which is the ground
of what is before observed out of Lindwood.
But although the rule of the canon law is, that in case of

denial of the customary fee justice is to be done by the ordinary,

and though the books of the common law allow this to be in its

nature a matter properly of spiritual cognizance, yet it is a very
great abatement from that allowance that the temporal courts

reserve to themselves the right of determining, first, whether
there is such a custom, in case that is denied

;
and, secondly,

whether it is a reasonable custom in case the custom itself is

acknowledged. Upon the first of these heads, a prohibition

was granted in the case of Andrews v. Symson (/), in 27 Car. 2.

And we find other prohibitions also granted, as where the

church of Westminster, for burying in the abbey, demanded
50/. (Ix) and the cathedral of York 5/. (/), and the cathedral of

Exeter 10/. (m), over and above the common fees.

But here it is to be observed that in the foregoing case of

Andreus v. Symson, the demand was a fee of four nobles for a

parishioner, and of four marks for a stranger ; which proportion

and difference were not excepted against by the court as un-
reasonable, but (as has been said) the prohibition went only

because the custom was denied (n)

.

In Gilbert v. Buzzard (o), Lord Stowell said, " Yery ancient

Canons forbid the taking of money for interment, upon the

notion that consecrated grounds are among the ' res sacrmf and
that money payments for them were therefore acts of a

simoniacal complexion ; but this has not been the way of con-

sidering that matter since the Reformation, for the practice goes

up at least nearly as far ; it appears founded upon reasonable

considerations, and is subjected to the proper controul of an
authority of inspection. In populous parishes, where funerals

are very frequent, the expense of keeping churchyards in an
orderly and seemly condition, is not small, and that of purchasing

new ones, when the old ones become surcharged, is extremely

oppressive. To answer such charges both certain and contingent,

it surely is not unreasonable that the actual use should contribute

when it is called for. At the same time, the parishes are not

left to carve for themselves in imposing these rates
;
they are all

submitted to the examination of the ordinary, who exercises his

judgment and expresses the result by a confirmation of their

propriety in terms of very guarded caution. It is, perhaps not

(?') 3 Keb. p. 523. (m) Dean and Chapter of Exeter's

(k) Gibs. p. 453. case, 1 Salk. p. 333.

(I) Frain v. Dean and Chapter of (n) Gibs. p. 453.

York, 2 Keb. p. 778. (o) 3 Phillim. p. 335 ; 2 Consist.

p. 338.
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easy to say where the authority could be more properly lodged

or more conveniently exercised."

Lord Stowell, acting as chancellor for the diocese of London,
adjusted the table of burial fees in St. Andrews, Holborn (79).

In an anonymous case in 2 Shower, 134, it is said, that in Fees in the

the neighbourhood of London, the churchwardens are entitled j^^Jf
^

to the money for burying in the church or churchyard ; the London,
parson's right being confined to the chancel. In Gilbert v.

Buzzard, Lord Stowell says, " An' objection was taken to the

application of the fee, as stated in the table. . . . The objec-

tion to the incumbent's proportion, seems entirely to forget

that by the general law it is the incumbent who has the

freehold of the soil of the churchyard, though provided

originally by the parish. By acquiescence, confirmed by usage,

parishes in this Town and neighbourhood have acquired con-

current rights, into the validity of which it is quite unnecessary

and improper for me to enquire." In Littlewood v. lFiltiams(q),

it was proved that a practice had prevailed in the parish of

Hendon, during the incumbency of several vicars, that upon the

burial of any stranger certain fees should be paid, of which the

vicar took one moiety, and the churchwardens the other for the

use of the poor. The fees were paid to the sexton, who paid

over the moieties to the use of the respective parties. A new
vicar refused to accede to this arrangement ; he buried several

strangers, and made the sexton pay over the entire fees to

himself, and it was holden that the churchwardens might in an
action for money had and received recover one moiety to their

use.

In January 18, 1839, Dr. Spry proceeded in the Con- Dr. Spry's

sistory Court of London, against the guardians of the poor in Case -

Harylebone, for refusing to pay the burial fees of paupers to

the rector of the parish. The judge said, that " it was clear

that the ecclesiastical courts had been permitted to exercise some
jurisdiction on the subject, because the courts of common law,

where prohibition had been moved for, had not granted it, on
the general ground that these courts were wholly incompetent to

hold pleas on the subject-matter but on special grounds (r).

Prohibition has been granted because the fee was not accustomed
and certain, and the ecclesiastical court would not try the custom
where it was denied. The granting prohibition for special

reasons establishes the existence of the jurisdiction which is

recognized by the statute Circumspect^ agatis. This court is

allowed to enforce fees to clergymen for spiritual duties due by
custom, the duty being actually performed (s) . By customary
fees are meant such as have existed so long that their origin

(p) Gilbert v. Buzzard, 2 Consist. (r) Burdeauxv. Lancaster, 1 Salk.

p. 333. p. 332 ;
Topsail v. Ferrers, Hob.

(q) 6 Taun. p. 276 ; 1 Marsh, p. 175.

p. 589. (s) 3 Black. Com. p. 90.
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6 & 7 Will. 4,

c. 86.

"Whether
action at law
for burial fees

in common
law courts.

Fees in new
parishes.

Fees under
the Cemete-
ries Clauses
Act.

Payments to
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parishes from
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are brought.

Company
shall keep
account of

interments.

cannot be traced. The foundation of all such is that they were
originally voluntary. Customary burial fees of this nature may
be sued for here, at least until the custom has been denied, and
prohibition moved for propter defectum triationis. The subject,

however, is not without difficulty, for no such suit has been
brought for a century ; and I can find nothing in the books as

to one liable for these fees." In that case the judge dismissed

the suit, because the case was governed by particular acts of

parliament, and a preliminary remedy by mandamus ought to

have been had to compel the vestrymen to fix the table of rates

and fees (a).

6 & 7 Will. 4, c. 86, enacts by sect. 49, " That nothing herein

contained shall affect the registration of ... . burials as now
by law established, or the right of any officiating minister to

receive the fees now usually paid for the performance or regis-

tration of any . . . burial ..." (v).

In the case of Spry v. Gallop (#), it was holden that burial

fees should be sued for in the ecclesiastical courts and cannot be
recovered in those of common law.

But an action at law can be successfully maintained by an
incumbent as upon a special contract, for a special fee payable

upon the burial of a non-parishioner in a vault (//).

As to questions between the incumbents of old and new
parishes which have the right to such fees, see the chapter on
the Division of Parishes (s), and the cases of Edgcll v.

Bumaby (a), Vaughan v. The South Metropolitan Cemetery

Company (b), Champneys v. Arrowsmith (c), Cronshaw v. The
Wigan Burial Board (d)> Bowyer v. Stantial(e), Hughes v.

Lloyd (f), Wood v. The Burial Board of Headingley (g), there

cited.

By 10 & 11 Yict. c. 65, the following provisions are made
with respect to payments to incumbents of parishes or eccle-

siastical districts, and to parish clerks, in compensation for their

fees.

Sect. 52. " The company shall, on the burial of every body
within the consecrated part of the cemetery, pay to the incum-
bent for the time beiDg of the parish or ecclesiastical district

from which such body shall have been removed for burial such
sums, if any, as shall be prescribed for that purpose in the

special act."

Sect. 53. " For ascertaining the amount of the payments, if

any, to be made to the incumbents of the several parishes or

(u) Spry v. Directors and Guar-
dians of the Poor of St. Marylebone,
2 Curt. p. 5.

(v) The Burial Laws Amendment
Act, 1880, recognizes the right to

fees, vide infra, p. 698.

[x) 16 M. & W. p. 716 (1847).
'?/) Nevill v. Bridger, L. E., 9 Ex.

p. 214.

(z) Part IX., Chap. VI.
(a) 8 Ex. p. 788.

(6) 1 J. & H. p. 256.

(c) L. E., 3 G. P. p. 107.

{d) L. E., 8 Q. B. p. 217: et

vide infra, p. 684.

(e) 3 Ex. D. p. 315.

(/) 22 a B. D. p. 157.

(g) (1892) 1 Q. B. p. 713.
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districts aforesaid the company shall cause books to be kept, and
entries to be made therein of the names of all persons whose
bodies are buried within the consecrated part of the cemetery,

and the names of the parishes or districts from which such bodies

respectively have been removed and the manner of their burial

within the cemetery, (distinguishing whether in a place of ex-

clusive burial or otherwise) , with the date of such burial ; and
such books shall be at all reasonable times open to inspection of

the incumbents for the time being of the said several parishes

or districts, or any person employed by them, without fee or

reward."

Sect. 54. " The company shall on the 25th of March and Account of

29th September in each year, or within one month after each of
^Q^cumbeni

the said days, deliver to the person who is the incumbent of any 0f parishes to

parish or ecclesiastical district on that day, or to his executors or be rendered

administrators, on demand made within the said month, an ac- nalf-7earl7-

count of the sums, if any, payable in respect of bodies removed
for burial within the consecrated part of the cemetery as aforesaid

from such parish or ecclesiastical district during the half-year

next preceding the said 25th of March or 29th of September, as

the case may be."

Sect. 55. " The sums payable by virtue of the special act shall Fees to be

be paid half-yearly on the 25th of March and the 29th of
^mbents of

September, or within one month afterwards, to the persons who parishes

are the incumbents of the parishes or ecclesiastical districts in half-yearly,

respect of which the same are payable on such 25th of March
and 29th of September respectively, or the executors or adminis-

trators of such incumbents
;

(that is to say,) such sums as accrue

between the 29th of September and 25th of March following,

shall be paid to the person who is the incumbent on the 25th of

March, and such sums as accrue between the 25th of March and
the 29th of September following, shall be paid to the person
who is the incumbent on the 29th of September ; and if any
such sums be not paid to the party entitled to receive the same
within the period hereinbefore limited for the payment thereof,

such party may recover the same, with full costs, by action of

debt or on the case, in any court having competent jurisdiction."

Sect. 56. " If any incumbent of any parish or district in Payment to

respect of which sums are payable by the company by virtue of ^ ™ade *?

the special act ceases to be incumbent, by cession, death, or for the time

otherwise, between the said two half-yearly days of payment, being, who is

such incumbent shall be entitled to receive so much of the sum ^j^JJ
11*

payable at the half-yearly day which happens next after he predecessor,

ceases to be incumbent as has accrued from the last preceding
half-yearly day, or from the time when such incumbent became
first entitled to receive the fruits of his living, as the case may
require, up to the day at which he ceased to be incumbent, and
the incumbent of any parish or district who receives from the

company any sum to a part of which any preceding incumbent
is entitled under the provisions herein contained shall pay such
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part to him, his executors or administrators, accordingly ; and
the company shall not he answerable to any person, other than
the actual incumhent for the time being, for the payment of

any sums by virtue of this or the special act."

Sect. 57. " The company shall, on the burial of every body
within the consecrated part of the cemetery, except where the

body is buried at the expense of any parish or ecclesiastical

district, or union of parishes for the relief of the poor, pay to

the parish clerk of the parish or ecclesiastical district from which
such body has been removed for burial, if he held the office of

parish clerk of such parish or ecclesiastical district at the time
of the passing of the special act, but not otherwise, such sum, if

any, as shall be prescribed for that purpose in the special act."

By 15 & 16 Vict. c. 85 (extended to towns generally by
16 & 17 Yict. c. 134), the following provisions for compen-
sation are made when churchyards are closed under their

enactments.

By sect. 32, which has been already cited at length (h), every

incumbent ministering in a burial ground provided by a burial

board, and the clerk and sexton, shall be entitled to the same
fees as if the ground were the parish churchyard.

Sect. 33. " Any burial board, under such restrictions and
conditions as they think proper, may sell the exclusive right of

burial, either in perpetuity or for a limited period, in any part

of any burial ground provided by such board, and also the right

of constructing any vault or place of burial with the exclusive

right of burial therein in perpetuity or for a limited period, and
also the right of erecting and placing any monument, grave-

stone, tablet, or monumental inscription in such burial ground

;

but there shall be payable to the incumbent or minister of the

parish out of the fees or payments to be paid in respect of any
rights acquired under this enactment in the consecrated part of

such burial ground (in lieu of the fees or sums which he would
have been entitled to on the grant of the like rights in the

burial ground of his parish) such fees or sums as shall be settled

and fixed by the vestry with the approval of the bishop of the

diocese, or if no such fees or sums shall have been so settled,

then such fees as he would by law or custom have been entitled

to on the grant of the like rights in the burial ground of

his parish."

Sect. 35. " Where at the time of the discontinuance of inter-

ment in any burial ground the fees in respect of burials therein

are divided between the incumbent of the parish and the incum-
bent of any district parish or other ecclesiastical district, each

incumbent shall have the same proportion of the fees in the

burial ground to be provided under this act, as he was entitled

to in respect of interments in the old burial ground."

Sect. 36. "Where fees or any portion of fees payable on

(h) Vide supra, p. 660.



BURIAL.

interments, or for any monument, gravestone, tablet, or monu- to church-

mental inscription in the burial ground of any parish for which
^stee?' &c

a burial ground is provided alone or jointly with any other

parish or parishes under this act, are by law or custom payable

to the churchwardens of any parish, or to trustees or other

persons, for or towards the payment of any annuity or stipend

to the incumbent or minister, or any other parochial purpose, or

the discharge of any debt or liability, such fees or portion of

fees shall be payable in the burial ground to be provided as

aforesaid for such parish under this act, and shall be received

by the burial board and paid to the parties entitled to receive

the same (i) ; and where fees or payments have been received on
interments, or for any monument, gravestone, tablet, or monu-
mental inscription, in the burial ground of any such parish by
any such churchwardens, or by trustees or other persons, for the

purpose of discharging any periodical payment or other liability,

it shall be lawful for the burial board, upon the request of such

churchwardens, trustees, or persons, to pay from time to time,

out of the fees and moneys received by them on account of such

parish, such amount as may be necessary for discharging such

periodical payment or liability."

Sect. 37. "It shall be lawful for the vestry of any parish Power to
^

from time to time, if they think fit, with the consent of the
consent^f^

bishop of the diocese, to revise and vary the fees payable to the bishop, to re-

incumbent, clerk, and sexton, and other persons and bodies vise the fees

respectively, under the provisions of this act, or, with such con-
ĉ

ln

(^
1

^
b

s

3

u
1

b
,

sent as aforesaid, to substitute for the fees payable to such stitute a fixed

incumbent, clerk, and sexton, and other persons and bodies payment,

respectively, a fixed annual sum of such amount as to such

vestry may seem just, to be payable by such periodical pay-
ments as such vestry may appoint ; and in such last-mentioned

case the fees which would otherwise be payable under this act

to the incumbent, clerk, and sexton, and such other persons and
bodies respectively, shall be paid to the burial board, and such
fixed payments as aforesaid shall be paid by such board."

Sect. 38. " The general management, regulation, and control Management

of the burial grounds provided under this act shall, subject to
to be vested m

. . ° p .
r

. , , , -a
.

i burial boards.
the provisions oi this act and the regulations to be made there-

under, be vested in and exercised by the respective burial boards
providing the same

;
provided that any question which shall

arise touching the fitness of any monumental inscription placed
in any part of the consecrated portions of such grounds shall be
determined by the bishop of the diocese."

Sect. 39. " Where a burial ground is provided under this act Arrange-

for the common use of two or more parishes, in case any question
J^j^^

arise among the incumbents of such parishes as to the perform- in^imbents
ance of the burial service by a chaplain to be paid by means of of parishes,

contributions from such incumbents, or deductions from fees or

(*) See Scadding v. St. Pancras Burial Board, L. R., W. N. 1889, p. 45.
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sums payable to them, or otherwise touching the performance of

service in the consecrated part of such ground, the bishop of the

diocese shall from time to time confirm any arrangement which
a majority, or, in case of equal numbers, one half of the incum-
bents shall approve, and such arrangement so confirmed shall be
binding upon all the parties concerned."

Sect. 50. " Where under any local act fees on interments in

any burial ground of any parish in the metropolis are payable

to the churchwardens of such parish, or to any trustees or other

persons, for the purpose of enabling them to pay an annuity or

stipend to the incumbent or minister, the fees which under this

act, or any act relating to any cemetery company, would on the

interment in the cemetery of any company of any body brought
from such parish, be payable to such incumbent or minister,

shall be payable to the said churchwardens, trustees, or persons,

and any surplus of such fees which may remain in their hands
after payment of such annuity or stipend shall be paid to such

incumbent or minister."

By 20 & 21 Yict. c. 35, all these provisions, except those

contained in sect. 39 of 15 & 16 Vict. c. 85, are repealed as to

the city of London and the liberties thereof ; and special enact-

ments are made instead.

By 17 & 18 Yict. c. 87, s. 10, the powers of settling and fixing

the fees or sums to be payable to the incumbent or minister, and
of revising or varying the sums payable to the incumbent, clerk

and sexton and other persons and bodies, and of substituting

for such fees fixed annual sums, by sects. 33 and 37 of the last-

mentioned act given to the vestry, and exercisable with the

approval or consent of the bishop of the diocese, as therein

mentioned, shall with respect to fees and sums arising in or

from any burial ground provided under this act by the council

of any borough be transferred to such council, and be exercisable

with the like approval or consent (k) .

By 19 & 20 Vict. c. 104, s. 32, for the purposes of the acts

concerning or regulating the burial of the dead, every parish

created under it or under 6 & 7 Vict. c. 37, or 7 & 8 Vict. c. 94,

shall be held to be an ecclesiastical district within the meaning
of the said acts.

In the case of Gell v. The Mayor, fyc. of Birmingham (/), it was
holden that, under 15 & 16 Vict. c. 85, and 16 & 17 Vict. c. 134,

parish clerks and sextons are entitled to perform, when necessary,

the same functions and duties, and receive fees therefor, in

respect of the burials of parishioners and inhabitants of the

parishes of which they are clerks and sextons in the new burial

grounds provided by burial boards under these acts, and the

burial boards cannot deprive them of such fees by appointing

other persons to do their duties. Nor can they maintain tres-

(k) See also 20 & 21 Vict. c. 81, (I) 10 L. T., N. S. p. 497.

s. o.
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pass against the sexton or his lawful deputy for entering upon
the burial ground to dig the grave and toll the bells under the

67th Canon (m).

In the case of Hornby v. The Burial Board of Toxteth Park (n), Rights ^
upon the construction of the general and local burial acts, the ^ere^no*

8

incumbents of the several churches within the district of Toxteth previous

Park were holden not to be entitled, either collectively or in- churchyard,

dividually, to any of the fees paid for burials in the Toxteth
Park Cemetery, upon the ground that none of those churches

had burial grounds attached to them in which the persons dying
within the district would have been buried, as of right, if it had
not been for the existence of the Toxteth Park Cemetery.

But in Stewart v. The West Derby Burial Board (nn), the

incumbent of West Derby was holden entitled and bound to

perform the burial service over any of his parishioners buried in

the consecrated part of the burial ground, provided in his parish

by a burial board, though the parish of West Derby had never

had a churchyard.

In Bay v. Peacoek (o), where prior to the act 15 & 16 Vict. Rights where

c. 85, a township, which was a parish within the meaning churchwards
of the interpretation clause of the act, was divided into eccle-

siastical districts with separate burial grounds, and afterwards a

burial ground was provided under the act for the whole town-
ship, it was held that each incumbent of such district was entitled

to the burial fees in respect of the burial service performed by
him in the burial ground provided under the act to which he
would have been entitled before the act if the body had been
buried in the burial ground attached to his district.

By 20 & 21 Vict, c. 81, s. 5, " The vestry, or meeting in the 20 & 21 Vict,

nature of a vestry, of any parish, new parish, township, or other c
\
81

*.

district not separately maintaining its own poor, and which has ^Uy"^^
0*

had no separate burial ground, may appoint a burial board ; chial may
and such vestry or meeting, and the burial board appointed by have burial

it, shall exercise and have all the powers which they might have
boards -

exercised and had under the said acts, and this act, if such parish,

new parish, township, or district had had a separate burial

ground before the passing of " 18 & 19 Vict. c. 128 :
" Provided

always, that all the powers of any other vestry, or meeting and
burial board, if any, shall then cease and determine, so far as

relates to such parish, new parish, township, or district as afore-

said ; and until a burial ground shall be so provided as aforesaid Until burial

and consecrated for any new parish or district created or to be ground made

created pursuant to the provisions of " 6 & 7 Vict. c. 37, 7 & 8
for

.

n
^
w

.

Vict, c. 94, 19 & 20 Vict, c. 104, "or any or either of them, and cumbent may

(m) See Burial Board of St. Mar-
garet's Rochester v. Thompson, 19
W. E. p. 892; 40 L. J., N. S.,

C. P. p. 213.

(n) 31 Beav. p. 52; 8 Jur., N. S.

p. 531.

(nn) 34 Ch. D. p. 314.

(o) 18 C. B., N. S. p. 702; 34
L. J., C. P. p. 225.
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officiate and
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Proviso
for old
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when district
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separate

parish.

Application
to sextons.

to which the said acts or any or either of them may apply, the

incumbent of such new parish or district (if any burial ground
has been or shall be provided under the herein recited acts for

the burial of the dead, or any or either of them for any parish

or parishes out of rates to which such new parish or district or

any part thereof shall have contributed, or contribute, or be
liable), shall, with respect to the burial in such last-mentioned

burial ground of the remains of the parishioners or inhabitants

of such new parish or district, or of such part thereof as shall

have contributed or contribute as aforesaid, as the case may be,

perform the same duties and have the same rights, privileges,

and authorities, and be entitled to the same fees, and also the

clerk and sexton of such new parish or district shall, when neces-

sary, respectively perform the same duties, and be entitled to

the same fees, in respect of such burials, as if the said burial

ground were exclusively the burial ground of such new parish

or district, subject nevertheless to all provisions to which the

incumbents, clerks, and sextons of original parishes are respec-

tively subject in and by the said burial acts, or any or either of

them : Provided also, that nothing herein contained shall aflect

the rights or privileges of any existing incumbent, clerk, or

sexton without the consent of such incumbent, clerk, or sexton

respectively."

In the case of Cronshaw v. The Wigan Burial Board (p), where
a church had been built and had a district assigned to it under
58 Geo. 3, c. 45, and 59 Geo. 3, c. 134, and authority was given

to perform baptisms, marriages, and burials in the new church,

and the fees therefor were to be received by the incumbent of

the new church, it was holden by the Exchequer Chamber that

the district assigned to the new church became a separate and
distinct parish for ecclesiastical purposes under 19 & 20 Vict,

c. 104, s. 14, so tbat upon the death of the clerk, who was
incumbent of the mother church at the time of the assignment
of the district, the incumbent of the district had a right under
sect. 5 of 20 & 21 Vict, c. 81, to perform the burials of his

parishioners within the cemetery provided by the burial board
for the whole of the old parish, and to receive the fees on
burials.

The same point was decided by the Queen's Bench in a case

where an action was brought by a sexton (q).

In White v. The Norwood Burial Board (r), the sexton of the

old parish was holden not to be entitled to fees, in similar

circumstances.

(p) L. R., 8 Q. B. p. 217. Board, 21 W. E. p. 539.

(q) Ormercd v. Blackburn Burial (r) 16 Q. B. D. p. 58.
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Sect. 5.

—

Mortuaries.

Closely analogous to burial fees are mortuaries.

A mortuary seems to have been originally an oblation made Old law as to

at the time of a person's death. In the Saxon times there was a mortuaries,

funeral duty to be paid, which was called pecunia sepukhralis,

and tymbolum anvmce or the soul-shot, which was required by the

Council of .ZEnham, and enforced by the laws of King Canutus,

and was due to the church which the party deceased belonged

to, whether he was buried there or not (s).

Dr. Stillingfleet makes a distinction between mortuaries and
corse presents : the mortuary, he says, was a right settled on
the church upon the decease of a member of it ; and a corse

present was a voluntary oblation usually made at funerals (/).

And it seems that in ancient times a man might not dispose

of his goods by his last will and testament without first assigning

therein a sufficient mortuary to the church. And this, in a

constitution of Archbishop Winchelsea, is called the principal

legacy, so denominated (says Lindwoocl), because they who
died did bequeath the best or the second best of their goods

to God and the church, in the first place, and before other

legacies (u).

And in another constitution of the same archbishop it is

enjoined, that if a person at the time of his death have three or

more quick goods, the first best shall be given to him to whom
it is due (that is, to the lord of the fee for a heriot), and the

second best shall be reserved to the church where the deceased

person received the sacraments while he lived (v).

And this was usually carried to the church with the dead
corpse. And Mr. Selden quotes an ancient record, where it is

recited, that a horse was presented at the church the same day
in the name of a mortuary, and that the parson received him
according to the custom of the land and of holy church (x).

By 21 Hen. 8, c. 6, s. 1, " Forasmuch as question ambiguity 21 Hen. 8,

and doubt is chanced and arisen upon the order manner and form c
-
6 -

of demanding, receiving and claiming of mortuaries, otherwise
Jf^*r*^?ea

called corse presents, as well for the greatness and value of the by statute/

same, which, as hath been lately taken, is thought over-excessive

to the poor people and other persons of this realm, as also for that

such mortuaries or corse presents have been demanded and levied

for such as at the time of their death have had no property in any
goods or chattels, and many times for travelling and wayfaring
men in the places where they have fortuned to die ; to the

intent that all doubt, contention and uncertainty herein may be
removed, and as well the generality of the king's people therein

remedied, as also the parsons, vicars, parish priests, curates and

(s) 1 Stillingfleet Eccl. Cas. p. (v) Ibid. p. 184.

245. (x) Selden on Tithes, ch. 10,
(t) Ibid. pp. 248, 249. p. 287.

(w) Lind. p. 196.



686 THE CHURCH IN HER RELATION TO HER MEMBERS.

Scale fixed.

No double
payments.
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of persons
exempt.

others having interest in such mortuaries and corse presents

indifferently provided for, it is enacted, that " no parson, vicar,

curate, nor parish priest, nor any other spiritual person, nor
their farmers, bailiffs, nor lessees, shall take, receive or demand
of any person or persons within this realm, for any person or

persons dying within the same, any manner mortuary or corse

present, nor any sum or sums of money nor any other thing for

the same more than is hereafter mentioned, nor also shall

convent or call any person or persons before any judge spiritual

for the recovery of any such mortuaries or corse presents, or any
other thing for the same, more than is hereafter mentioned ; on
pain to forfeit for every time so demanding receiving taking or

conventing or calling any such person or persons before any
spiritual judge so much in value as they shall take above the

sum limited by this act, and over that 40s. to the party so

grieved contrary to this act," to be recovered by action of debt.

Sect. 2. " First it is ordained, established and enacted that no
manner of mortuary shall be taken or demanded of any person

whatsoever he be, which at the time of his death hath in move-
able goods under the value of ten marks ; also that no mortuary
shall be given, asked or demanded henceforth from any manner
of person but only in such place where heretofore mortuaries have
been used to be paid and given, and in those places none other-

wise but after the rate and form hereafter mentioned : nor that

any person pay mortuaries in more places than one, that is to

say, in the place of their most dwelling habitation, and there but
one mortuary : nor any parson vicar curate parish priest or other,

shall, for any person dying or dead, and being at the time of

his death of the value in moveable goods of ten marks or more,

clearly above his debts paid, and under the sum of 30/., take for

a mortuary above 3s. 4c/. in the whole. And for a person dying
or dead, being at the time of his death of the value of 30/. or

above, clearly above his debts paid, in moveable goods, and
under the value of 40/. there shall no more be taken or

demanded for a mortuary than 6s. 8d. in the whole ; and for

any person dying or dead, being at the time of his death of the

value in moveable goods of 40/. or above, to any sum whatsoever

it be, clearly above his debts paid, there shall be no more taken,

paid or demanded for a mortuary than 10s. in the whole."

Sect. 3. " Provided always, that for no woman being covert,

baron, nor child, nor for any person not keeping house, any
manner mortuary be paid .... nor also for any wayfaring

man or other that dwelleth not nor maketh residence in that

place where they shall happen to die, but that the mortuary of

such wayfaring persons be answerable, in places where mortuaries

be accustomed to be paid in manner and form and after the rate

before mentioned, and none otherwise, in the place or places

where such wayfaring persons at the time of their death had
their most habitation, house and dwelling places, and no where
else."
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Sect. 4. " Provided alway, that it shall be lawful to all Proviso as to

manner of parsons vicars curates parish priests and other glftsfrom

spiritual persons, to take and receive any manner sum of money dying,

or other thing, which by any person dying shall fortune to be
disposed given or bequeathed unto them, or any of them, or to

the high altar of the church."

Sect. 5. "And no mortuaries nor corse presents, nor any sum No mortuaries

or sums of money or other thing for any mortuary or corse ge^^s or

present, shall be demanded, taken, received, or had in the parts

of Wales, nor in the marches of the same, nor in the town of

Berwick, nor marches of the same, but only in such parts and
places of the same where mortuaries have been accustomed to be
paid ; and in those places no mortuaries or corse presents, nor
any other thing for mortuary or corse present, from henceforth

shall be demanded, taken, received, or had, but only after the

form, order, and manner above specified in this present act, and
none otherwise, nor of any other person or persons than is

limited by the present act, upon the pain above contained in

this present act."

Sect. 7. . . .
" Provided also, that in such places where Where cus-

mortuaries have been accustomed to be taken of less value than pay "

is aforesaid, no person shall be compelled to pay in such place ^alenoTto^
any other mortuary, or more for any mortuary than hath been be in force,

accustomed; nor that any mortuary in such place shall be
demanded, taken, received, or had of any person or persons
exempt by this act, nor in any wise contrary to this act, upon
the pain afore limited."

The same section of the act preserved the right of the Bishops Certain

of Bangor, Llandaff , St. Davids, and St. Asaph, and of the arch- mortuaries

deacon of Chester to take mortuaries of " the priests within their art Afterwards
dioceses and jurisdictions" (?/). These rights were abolished by abolished.

13 Anne, c. 6, as to the above four dioceses, and by 28 Greo. 2,

c. 6, as to the archdeacon of Chester.

Some special customs in the archdeaconry of Richmond in the 26 Hen. 8,

county of York, by virtue of which the parochial clergy used to c - 15 -

take of " every person when he dieth, in the name of a pension
or of a portion, sometime the ninth part of all his goods and
chattels, and sometime the third part, to the open and manifest
impoverishing of most part of the king's poor subjects inhabiting
and deceasing within the same," were abolished by 26 Hen. 8,

c. 15.

By the statute of Circumspecte agatis, 13 Edw. 1, st. 4, "if 13 Ed. l,st. 4.

a parson demand mortuaries, in places where a mortuary hath Mortuaries

been used to be given," in all such cases " the spiritual judge
^clesSstical

11

shall have power to take knowledge, notwithstanding the king's court.

1

prohibition."

Sir Simon Degge was of opinion, that an action also will now
lie upon the aforesaid statute 21 Hen. 8, c. 6. But that statute

{y) See Hinde v. Bp. of Chester, Cro. Car. p. 237.
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plainly supposes that the recovery of the money shall be solely

in the spiritual court, as the recovery of the mortuary was
before (2)

.

In the case of Johnson v. Oldham, in 12 Will. 3, a prohibition

was moved for, to be directed to the spiritual court, to stay a

suit there for a mortuary, upon a suggestion of the statute (21

Hen. 8, c. 6), and that there was no custom for the payment of

it ; and it was urged, that no mortuary was due but by custom,

and therefore the custom here being denied, they ought not to

proceed in the spiritual court. Against which, it was argued,

that the statute has saved the jurisdiction to the spiritual court,

where mortuaries have been usually paid
;
besides, they ought

first to plead in the spiritual court, that there is not any such

custom ; and then, upon refusal to admit the plea there, is the

time to move the court of King's Bench, and not before : but
here they have not pleaded this matter in the spiritual court.

And by Holt, Chief Justice : A prohibition cannot be granted,

without a denying of the custom in the spiritual court, which is

not done here. And afterwards the rule was discharged by the

court (a).

But if the custom be denied, and the spiritual court will not

admit that plea, a prohibition will go ; and they shall not try

the custom there (b).

But where the custom of paying a mortuary was owned, and
the only question in the spiritual court was, whether it belonged

to the vicar or impropriator, a prohibition in such a case has

been denied (c) .

In the case of Torrent v. Barley, in 13 Greo. 1 (d), in the

Exchequer, a bill was brought to discover, whether the defen-

dant's husband died worth 401. so as to be liable to pay the

plaintiff a mortuary ; and praying relief. Upon answer admit-

ting assets, but denying the custom, the plaintiff went into a

proof of his right ; and several witnesses were examined on both

sides. And at the hearing, the bill was dismissed with costs,

as to the relief, because that was properly at law, or in the

spiritual court
;
and, in a bill against one person only, the right

could not be established.

In Manby v. Curtis (e) it was said to be a moot question

whether mortuaries can be recovered at law, and whether they

must not be sued for in the spiritual court, under the foregoing

statute of 21 Hen. 8 c. 6 ; and that it would be difficult to say

that they would be recoverable in a court of equity (/).
In Ayrton v. Abbott it was holden that mortuaries are not

within 7 & 8 Will. 3, c. 6, s. 2, which authorizes justices of the

(z) Wats. c. 53, p. 598.

(a) 1 Ld. Eaym. p. 609 ; 12 Mod.
p. 416.

(b) White's case, Cro. Eliz. p. 151.

(c) Marke v. Guilbert, 1 Keb.

p. 919.

(d) Stra. p. 715.

(e) 2 Price, p. 284 ; 3 Eag. & Yo.
p. 733.

(/) See also 1 Eagle on Tithes,

p. 420.
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peace to adjudicate upon complaints of subtraction of small

tithes, offerings, oblations and obventions (g).

By 13 Eliz. c. 5, all alienations of lands or goods to defraud Fraudulent

creditors and others of their just debts, damages, penalties, for- ^ defeat

18

feitures, heriots, mortuaries, and reliefs, shall (as against such mortuaries

claimants) be utterly void and of none effect. void.

By the first Tithe Commutation Act, 6 & 7 Will. 4, c. 71, As to com-

s. 90, it is enacted that :
" Nothing in this act contained, unless

by special provision to be inserted in some parochial agreement,

and specially approved by the commissioners, in which case the

same shall be valid, shall extend to any . . . mortuaries."

But by 2 & 3 Yict. c. 62, s. 9, it is enacted that " it shall be

lawful at any time before the confirmation of any apportionment

after a compulsory award in any parish, for the landowners and
titheowners, having such interest in the lands and tithes of such

parish as is required for the making of a parochial agreement,

to enter into a parochial agreement for the commutation of . . .

mortuaries . . . (h).

Sect. 6.

—

Protection of the Bead.

Funeral expenses, according to the degree and quality of the Funeral

deceased, are to be allowed of the goods of the deceased, before cnar^es -

any debt or duty whatsoever (i)

.

The carcase that is buried belongs to no one, but when buried Protection of

in consecrated ground is subject to ecclesiastical cognizance, if
deadbodies -

abused or removed (k) ; and if not buried in consecrated ground
is under the protection of the temporal courts (/). Though, as

Lord Coke says, a corpse is nullius in bonis; yet taking up a

dead body, though for the purpose of dissection, is an indict-

able offence at law, as an act highly indecent and contra bonos

mores (m). 1 Jac. 1, c. 12, made it felony to steal dead bodies

for the purposes of witchcraft, but is repealed by 9 Greo. 2,

c. 5.

In the Lent assizes holden at Leicester, in 11 & 12 Jac. 1, the stealing

case was, one William Haynes had digged up the several graves shrouds,

of three men and one woman in the night, and had taken their

winding sheets from their bodies, and buried them again, and it

was resolved by the justices at Serjeants' Inn, in Fleet Street,

that the property of the sheets remained the owner's, that is, in

him who had the property therein, when the dead body was
wrapped therewith, for the dead body was not capable of it, and
that the taking thereof was felony («).

(g) 14 Q. B. p. 1.

h) Yide infra, Part V., Chap. III.

t) 3 Inst. p. 202.

(&) 3 Inst. p. 203.

(I) Foster v. Dodd, per Byles, J.,

L. E., 3 Q. B. p. 67 ;
Beg. v. Jacob-

son, 14 Cox, C. C. p. 522.

(m) Bex v. Lynn, 2 T. R. p. 733.

(n) Haynes* case, 12 Co. p. 113.

P. VOL. I. Y Y
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faculty or

lawful
authority.

Bodies not And a corpse once buried [in consecrated ground] cannot be

with^uTa
0™*1

^a^en UP or removed without licence from the ordinary (0).

That is, to be buried in another place, or the like : but in the

case of a violent death the coroner may take up the body for his

inspection if it is interred before he comes to view it.

In the case of The Vestry of St. Pancras v. The Vicar and
Churchwardens of the Parish of St. Martin-in-the-Fiehls (p), it

appeared that in 1854 a local act of parliament was obtained to

enable the granting of building leases of a certain portion of the

cemetery, belonging to the parish of A., which had not pre-

viously (it was then supposed) been used for the purposes of

interment, and which was particularly described in the schedule

annexed to the act. The trustees, under the powers of the

act, contracted for the sale of the ground so described in the

schedule ; but the contractor, on making excavations therein,

found some coffins and remains of bodies. In June, 1858, on
the representation that these did not exceed twenty in number,
a licence or faculty issued from the Consistory Court of London
for the removal of such coffins and remains, in order that they
might be decently and properly interred in the inclosed part of

the cemetery. Subsequently, without any further authority,

between 400 and 500 more coffins were disinterred ; and it was
holden that the vicar and churchwardens, to whom the faculty

had been directed, had exceeded the powers confided to them by
the ordinary ; that they must return the faculty into the registry,

be admonished to re-inter decently all the remains that had been
disinterred, and to refrain from disturbing the remains of the

dead which had been interred in any portion of the cemetery

;

and that they must pay the costs of the proceedings.

In the case of Sarah Pope (q), a faculty to exhume a body for

the purpose of discovering its identity, was granted by the

Consistory Court of London.
It was holden in Peg. v. Sharpe (>•), that it is a misdemeanor

to remove without lawful authority a coffin from a burial ground
belonging to Protestant Dissenters, though the object was to

bury it in a consecrated churchyard.

By 20 & 21 Yict. c. 81, s. 25, "Except in the cases where a

body is removed from one consecrated place of burial to another

by faculty granted by the ordinary for that purpose, it shall not

be lawful to remove any body, or the remains of any body,

which may have been interred in any place of burial without

licence under the hand of one of her Majesty's Principal Secre-

taries of State, and with such precautions as such Secretary of

State may prescribe as the condition of such licence ; and any
person who shall remove such body or remains, contrary to this

enactment, or who shall neglect to observe the precautions pre-

scribed as the condition of the licence for removal, shall, on

20 & 21 Vict,

c. 81.

Licence from
Secretary of

State.

(0) Gibs. p. 454. Vide

pp. 657, 664.

(p) 6 Jur., N. S. p. 540.

supra, (2) 15 Jur. p. 614 (1851).

(>) 1 Dears. & B. C. C. p. 160.
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summary conviction before any two justices of the peace, forfeit

and pay for every such offence a sum not exceeding ten pounds.

"

A faculty has been refused where the object was that the Whether for

body should be taken up and cremated (s).
cremation.

Faculties have been granted for the removal of dead bodies Removal on

from churches and churchyards on sanitary grounds (t).
ground!

—

—

Sect. 7.

—

Monuments of the Bead.

Lord Coke says, " Concerning the building or erecting of Lord Coke's

tombs, sepulchres, or monuments for the deceased in church, °Pm1011 -

chancel, common chapel, or churchyard, in convenient manner,
it is lawful ; for it is the last work of charity that can be done
for the deceased, who while she lived was a lively temple of the

Holy Ghost, with a reverend regard and Christian hope of a

joyful resurrection. And the defacing of them is punishable by
the common law, as it appeareth in the book of the 9 Edw. 4, c. 14
(the Lady Wiche's Case, wife of Sir Hugh Wiche), and so it was
agreed by the whole court, Mich. 10 Jac. 1, in the Common Pleas,

between Corven and Pym. And for the defacing thereof, they

that build or erect the same shall have the action during their

lives (as the Lady Wiche had in the case of the 9 Edw. 4) ; and
after their deceases, the heir of the deceased shall have the

action. But the building or erecting of the sepulchre, tomb,

or other monument, ought not to be to the hindrance of the

celebration of divine service " (u).

And again Lord Coke says, "If a nobleman, knight, es-

quire, &c, be buried in a church, and have his coat armour and
pennions with his arms, and such other ensigns of honour as

belong to his degree or order, set up in the church, or if a
gravestone or tomb be laid or made, &c, for a monument of

him, in this case, albeit the freehold of the church be in the

parson, and that these be annexed to the freehold, yet cannot

the parson or any take them or deface them, but he is subject

to an action to the heir and his heirs in the honour and memory
of whose ancestor they were set up " (x).

But Dr. "Watson says, this is to be understood of such monu- Dr. Watson,
ments only as are set up in the aisles belonging to particular

persons, or if they are set up in any other part of the church, he
supposes it to be understood that they were placed there with
the incumbent's consent (y).

And Dr. Gibson observing thereupon, says thus :
" Monu- Dr. Gibson,

ments, coat armour, and other ensigns of honour, set up in

(s) Be Dixon, (1892) P. p. 386. p. 394
;
Rector, &c. of St. Michael

(t) Vicar, &c. of Aldgate v. Pa- Bassishaw v. Parishioners, (1893)
rishioners, (1892) P. p. 161 ;

Rector, P. p. 233. Vide supra, p. 664.

&c. of St. Helens v. Parishioners, (w) 3 Inst. p. 201.

ibid. p. 259 ;
Rector, <&c. of St. (x) 1 Inst. p. 18.

Mary-at-Hill v. Parishioners, ibid. (y) Wats. c. 39, p. 398.

yy2
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Palmer v. Bp.
of Exeter.

Whether
any fee for
erecting-

monuments.

Monuments
to be erected
by faculty.

memory of trie deceased, may not be removed at the pleasure of

the ordinary or incumbent. On the contrary, if either they or

any other person shall take away or deface them, the person

who set them up, shall have an action against them during his

life, and after his death the heir of the deceased shall have the

same, who (as they say) is inheritable to arms, &c, as to heir-

looms ; and it avails not, that they are annexed to the freehold,

though that is in the parson. But this, as I conceive, is to be
understood with one limitation, If they were first set up with
consent of the ordinary ; for though (as my Lord Coke says)

tombs, sepulchres or monuments may be erected for the deceased

in church, chancel, &c, in convenient manner, the ordinary must
be allowed the proper judge of that conveniency, inasmuch as

such erecting (for so he adds) ought not to be to the hindrance

of the celebration of divine service ; and if they are erected

without consent, and (upon inquiry and inspection) be found to

the hindrance of divine service, it will not, I hope, be denied

that in such case the ordinary has sufficient authority to decree

a removal without any danger of an action at law "
(y).

And in Palmer v. The Bis/top of Exeter (s), in 10 Greo. 1, it was
holden that the ordinary may bring a suit to have monuments
set up wdthout his consent removed.

Whether a fee is due to the incumbent for erecting a grave-

stone or monument in the churchyard has been questioned by
some. It seems to be an argument in favour of the incumbent,
that although it is necessary to bury the dead, yet it is not
necessary to erect monuments ; and after the soil has been
broken for interring the dead, the grass will grow again, and
continue beneficial in the incumbent ; but after the erection of a
monument, there ceases to be any further produce of the soil in

that place. And if the incumbent's leave is necessary for the

erecting a monument, it seems that he may prescribe his own
reasonable terms ; or if an accustomed fee has been paid, that

such custom ought to be observed. In Bardin v. Calcott (a),

where the office of the judge was promoted, Lord Stowell said,

" Ancient Custom often annexes fees for erecting a stone or any-
thing else by which the grave may be protected and the memory
of the person interred preserved. It is no general common law
right ; but custom will interfere, and where it is shown to be
customary such a practice will be supported "(6).

In the same case he said, "As to buildings of height the

authority is reserved to the ordinary, and permission ought not
to be granted without his authority in some manner interposed.

The proper mode, strictly speaking, is to apply to the ordinary

for a faculty, who calls on all persons having a right to show
cause why it should not be done, and hears and determines on

(y) Gibs. pp. 453, 454. See also

Degge, pt. 1, c. 12.

(z) Nom. Palmer v. Episcopum
Exon., Stra., p. 576.

(a) 1 Consist, p. 14.

(b) In consecrated grounds pro-
vided by burial boards special statu-

tory provision is made for the in-

cumbent's fees by 15 & 16 Vict,

c. 85, s. 33. Yide supra, p. 680.
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the force of any objections that be made against it. The third

Institute leaves the matter at large ; but all commentators say

that the Ordinary is to judge of the convenience of allowing

tombs or monuments to be erected, and that if done without his

consent, he has sufficient authority to decree their removal."

There is a difference (he said) between a flat stone and that of a

building of greater height.

In Maidman v. Malpas (e), also, it is laid down by the same Power of

learned judge, that the permission of the ordinary is requisite ordinary,

before a monument can properly be erected. " It is to his care

that the fabric of the church is committed, that it shall not be
injured or deformed by the caprice of individuals. The consent

of the incumbent is usually taken on such occasions, and
especially of the rector for monuments in the chancel. A
faculty likewise is required, though it is frequently omitted,

under the confidence reposed in the minister, and the eccle-

siastical court is not eager to interpose. But when cases are

brought before it, it is necessary to inquire whether the thing is

proper to be done, and whether the consent of the incumbent has

been obtained." In Beckwith v. Harding (d) it was said, that a

custom for the churchwardens of a parish to set up monuments,
&c. in a church, without either the consent of the rector or

ordinary, was bad. In Seager v. Bowie (<?), Dr. Addams's note

says, the court may be taken to have expressed its final judg-

ment, that no practice can absolutely legalize the erection of a

monument without a faculty.

It is observed, too, in Maidman v. Malpas, cited above, that a

monument, once erected, cannot be taken down without the

consent of the ordinary. In Hopper v. Davis (/) it is said the May not be

ordinary may order a monument to be taken down, if placed J^g^
0^'

inconveniently; but the court there intimates that the incum- illegally

bent's consent will usually satisfy the ordinary. erected.

In Sharpe and Sangster v. Hansard (g), the court granted a Laying

faculty to lay flat upright head-stones and foot-stones, inserting stones flat,

a clause that no expense should fall on individuals. This was
under particular circumstances. The plan had been adopted by
the unanimous report of a committee, chosen by the vestry, and
was opposed only by one individual,, who failed in proving that

it would be accompanied by any substantial inconvenience.

In Bithver v. Hase (/?), a rector was cited to show cause why Grant of

the ordinary should not grant to a parishioner a faculty for
for

stopping up a window in the church, against which it was pro- appeal, not

posed to erect a monument ; to the granting of which the rector for prohibi-

dissented
;
notwithstanding which the court below were pro-

tl0n *

ceeding to grant the faculty, with the consent of the ordinary.

This was holden to be no ground for a prohibition, but mere

(c) 1 Consist, p. 205.

\d) 1 B. & Aid. p. 508.

(e) 1 Add. p. 541.

(/) 1 Lee, p. 640.

[a] 3 Hagg. Eccl. p. 335.

(h) 3 East, p. 217.
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Inscriptions

on tomb-
stones.

Burial board
regulations.

Action of

trespass for

removing a
tombstone.

Punishment
for the same
offence in

ecclesiastical

court.

Vaults in

churches and
churchyards.

matter of appeal (i) , if the rector's reasons for dissenting were
improperly overruled.

In Keet v. Smith the incumbent objected to the proposed

inscription on a tombstone, and on application being thereupon

made by the father of the deceased for a faculty, the chancellor

of the diocese and the Court of Arches refused it ; but the Privy
Council, seeing nothing objectionable in the inscription, directed

it to issue (/). The ordinary's power to regulate inscriptions on
tombstones in cemeteries and in consecrated grounds provided

by burial boards is specially assured by 10 & 11 Yict. c. 65,

s. 51, and 15 & 16 Yict. c. 85, s. 38 (A).

Where a burial board had granted a widow space for a
private grave in which her husband was subsequently interred,

it was holden that the board could not by a subsequent regulation

give itself the exclusive power of planting flowers, and exclude

a gardener employed by the widow (/). But in a similar case

where it had always been the practice of a board to refuse to

allow glass shades and wire frames, the board was holden to be
warranted in removing one, and the case previously cited was
commented on as going very far (m) . The analogy of the power
of the ordinary over graves in consecrated grounds was much
relied on in these cases. They are, therefore, important here as

incidental to decisions on ecclesiastical law.

The courts of common law will in some cases punish, as well

as the ecclesiastical courts, the removal of a tombstone. In
Spooner v. Brewster (w), trespass was maintained for taking
away a tombstone from a churchyard, and obliterating an
inscription made upon it, at the suit of the party by whom it

was erected, although the freehold of the churchyard is in the

parson ; as the property in a tombstone vests in the person who
erects it, or in the heirs of the deceased in whose memory it is

set up.

It was laid down by Lord Stowell in Hutckins v. Denziloe and
Loveland (o), that a churchwarden may be sued in the ecclesi-

astical court, if, without obtaining a faculty, he gives orders for

the removal of a monument or a dead body.

The court will not compel by mandamus a rector to bury in a
vault (jo). A grant by a rector to an individual of the exclusive

right of burial for himself, his family, his friends, in a vault

under the church, if it can be made at all, must be by deed and
not by parol, as it would be an easement arising out of land

;

but it would seem that no such grant can be made by the rector,

(i) That such an appeal will lie,

see Cart v. Marsh, Stra. p. 1080.

(j) L. R. , 4 Adm. & Eccl. p. 398

;

1 P. D. p. 73. See Breehs v. Wool-
frey, 1 Curt. p. 887 ;

infra, p. 696.

(k) Yide supra, pp. 657, 681.

{I) Ashby v. Harris, L. E., 3 C.

P. p. 523.
"

(m) McGough v. Lancaster Burial
Board, C. A., 21 Q. B. D. p. 323.

(n) 10 Mo. p. 494; 3 Bing.

p. 136 ; 2 C. & P. p. 34.

(o) 1 Consist, p. 172 ; seeAdlam v.

Colthurst, L. E., 2Adm. &Eccl. p. 30.

(p) Ex parte Blackmore, 1 B. &
Ad. p. 122.



BURIAL. 695

but only permission accorded to bury there at each particular

time. If such a grant can be granted at all, it must be by
faculty to a parishioner, and annexed to a mansion within the

parish (q) .

In Magnay v. The Hector, §c. of St. Michael (r), application was Faculty for

made for a faculty "setting apart, appropriating, and confirming a Tault -

a certain vault (with the entrance thereto), many years ago
made or built of brick, under the north aisle, and extending
under a pew, and next to the chancel of the parish church of

St. Michael, Paternoster Royal, as and for a burial-place for the

interment of the bodies of the said Christopher Magnay, and of

his family for ever, exclusive of all others ; and also for the

removal of the corpses of the said Christopher Magnay, Jane
Magnay, his former wife, and of his two sons respectively

deceased, from the general vault in the said parish church,

where the same now remain, into the said private vault, the

same having never been hitherto appropriated." And there

being no opposition the application was granted.

The court observed,—" that the circumstances under which
the present application was made, afforded a presumption that

there was sufficient burial room in the parish to allow of this

appropriation The faculty, however, must be limited, in

the same manner as faculties for pews, ' to the use of the family

as long as they continue parishioners and inhabitants.'

"

In the observations as to sufficient burial room the court was
referring to an earlier case (s) where the court said, that it

would scruple to decree such a faculty, without being satisfied

that it is not likely to be generally prejudicial to the parish,

even though its issue be unopposed, either on the part of the

parish or of that of any particular parishioner.

In Rich v. Bushnell (t), the following points seem to have been Lay rector's

established as to the lay rector's rights of erecting monuments, "£nts as
.

to

m %j ^
o o ' t-LiG erection

&c. m the chancel. 1. That he is not entitled to erect a monu- 0f vaults and
ment, or affix a tablet, or construct a vault, without the leave of tablets in the

the ordinary
; for though the chancel is his freehold, it is subject cliailcel -

to the use of the parishioners, the guardian of whose rights is the

ordinary. 2. That he must satisfy the ordinary that these rights

will not be impaired. 3. That the leave of the lay rector

must precede the application for the faculty. 4. That the vicar Vicar's

has no power of interposing an absolute veto, but may show riSnts -

cause, against the issue of the grant. The vicar has no fee for

interments in the chancel of common right.

It is doubtful (says Sir John Nicholl in the same case) whether Vicar's rights

the consent of the vicar is necessary to the construction of a vault, ^hidf
of tlie

or to the affixing of a tablet even in the body of the church
[that is when a faculty is granted], or whether he has in such a

{q) Bryan v. Whistler, 2 M. & E. &c. of Northfieet, 3 Add. p. 14.

p. 318 ; 8 B. & C. p. 288. See, however, Re Sargent, 15 P. D.
(r) 1 Hagg. Eccl. p. 48. p. 168.
(s) Rosher v. The Churchivardens, (t) 4 Hagg. Eccl. p. 164.
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case a claim to a fee unless when established by a special custom.

The learned judge also expressed his opinion that vaults were
highly objectionable in the chancel or in the church, but that the

affixing of tablets was rather to be favoured than discouraged.

If a tomb-
stone contain
an improper
uncanonical
inscription,

it may be
removed.

Prayers for

the dead not
expressly

forbidden by
our church.

In college

chapels.

Sect. 8.

—

Prayers for the Dead.

In the cause of the office of the judge promoted by Breeks v.

Woolfrey, Sir Herbert Jenner said, "It was not denied, nay
it was admitted, that if the inscriptions were of the character

attributed to them in the citation, namely,— ' contrary to the

articles, canons and constitutions, and to the doctrines and dis-

cipline of the Church of England,' no person had a right to erect

a tombstone, with such inscriptions impugning the doctrines

of the Church of England, and that a person so offending is

liable to be punished, and the tombstone to be removed " (u).

The inscription was, " Pray for the soul of J. Woolfrey ;" and
the judge decided in a very elaborate judgment that such an
inscription was not illegal, as by no canon or authority of the

church in these realms had the practice of praying for the dead
been expressly prohibited, and the inscription on Bishop Barrow,
in the cathedral of St. Asaph in 1680, " 0 vos transeuntes in

domum Domini, in domum orationis, orate pro conservo vestro, id

inveniat misericordiam in die Domini" was much relied upon both

by the advocate for Woolfrey and the judge (x).

Elizabeth's Latin Prayer Book has prayers for the dead (y).

Prayers in the nature of prayers for the dead are used on
special occasions in the chapels of some colleges at Oxford, and
are, or were till lately, used at Trinity College, Dublin (z)

.

Sect. 9.

—

The Burial Laics Amendment Act, 1880.

43 & 44 Vict,

c. 41.

After passing1

of act, notice

may be given
that burial

will take
place in

churchyard or

The following are the material provisions of the Burial Laws
Amendment Act, 1880 (43 & 44 Yict. c. 41)

Sect. 1. "Any relative, friend, or legal representative having
the charge of or being responsible for the burial of a deceased

person may give forty-eight hours notice in writing, indorsed on
the outside ' Notice of Burial,' to, or leave or cause the same to

be left at the usual place of abode of the rector, vicar, or other

{u) See Keet v. Smith, L. E., 4
Adrn. & Eccl. p. 398; reversed on
appeal, 1 P. D. p. 73.

(x) 1 Curt. p. 887. See Egerton
V. All of Odd Rode, (1894) P. p. 15.

(y) See 1 Cardwell, Doc. Ann.
p. 280.

(z) Irish Prayer Book of 1723.

Vide supra, p. 467.
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incumbent, or in his absence the officiating minister in charge of graveyard

any parish or ecclesiastical district or place, or any person ap- ^tea^he
6

pointed by him to receive such notice, that it is intended that church of

such deceased person shall be buried within the churchyard or England,

graveyard of such parish or ecclesiastical district or place without

the performance, in the manner prescribed by law, of the service

for the burial of the dead according to the rites of the Church
of England, and after receiving such notice no rector, vicar,

incumbent, or officiating minister shall be liable to any censure

or penalty, ecclesiastical or civil, for permitting any such burial

as aforesaid. Such notice shall be in writing, plainly signed

with the name and stating the address of the person giving it,

and shall be in the form or to the effect of Schedule (A.)

annexed to this act (a).

" The word ' graveyard ' in this act shall include any burial

ground or cemetery vested in any burial board, or provided

under any act relating to the burial of the dead, in which the

parishioners or inhabitants of any parish or ecclesiastical district

have rights of burial ; and iu the case of any such burial ground
or cemetery, if a chaplain is appointed to perform the burial

service of the Church of England therein, notice under this act

shall be addressed to such chaplain, but the same shall be given

to or left at the office of the clerk of the burial board, if any, in

whom any such burial ground or cemetery may be vested :

Provided also, that it shall be lawful for the proprietors or

directors of any proprietary cemetery or burial ground to make
such byelaAvs or regulations as may be necessary for enabling

any burial to take place therein in accordance with the pro-

visions of this act, any enactment to the contrary notwith-

standing."

Sect. 2. " Such notice, in the case of any poor person deceased, Paupers,

whom the guardians of any parish or union are required or

authorized by law to bury, may be given to the rector, vicar, or

other incumbent in manner aforesaid, and also to the master of

any workhouse in which such poor person may have died, or

otherwise to the said guardians, by the husband, wife, or next of

kin of such poor person, who, for the purposes of this act slmll

be deemed to be the person having the charge of the burial of

such deceased poor person ; and in any such case it shall be the

duty of the said guardians to permit the body of such deceased

person to be buried in the manner provided by this act."

Sect. 3. " Such notice shall state the day and hour when such Time of

burial is proposed to take place, and in case the time so stated
subject

be inconvenient on account of some other service having been,
^0 variation,

previously to the receipt of such notice, appointed to take place

(a) In the case of a consecrated burials where no such notice has
ground belonging to a burial board, been given : Wood y. Burial Board
the board has no duty to see that the of Headingley cum Burley, (1892)
rector, vicar, &c. gets the notice; 1 Q. B. p. 713.

but it must not knowingly permit
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in such churchyard or graveyard, or the church or chapel
connected therewith, or on account of any byelaws or regulations

lawfully in force in any graveyard limiting the times at which
burials may take place in such graveyard, the person receiving

the notice shall, unless some other day or time shall be mutually
arranged within twenty-four hours from the time of giving or

leaving such notice, signify in writing, to be delivered to or left

at the address or usual place of abode of the person from whom
such notice has been received or at the house where the deceased

person is lying, at which hour of the day named in the notice,

or (in case of burial in a churchyard, if such day shall be a
Sunday, Grood Friday, or Christmas Day) of the day next
following, such burial shall take place ; and it shall be lawful

for the burial to take place, and it shall take place, at the hour
so appointed or mutually arranged, and in other respects in

accordance with the notice : Provided that, unless it shall be
otherwise mutually arranged, the time of such burial shall be
between the hours of ten o'clock in the forenoon and six o'clock

in the afternoon if the burial be between the first day of April
and the first day of October, and between the hours of ten

o'clock in the forenoon and three o'clock in the afternoon if the

burial be between the first day of October and the first day of

April : Provided also, that no such burial shall take place in any
churchyard on Sunday, or on Good Friday or Christmas Day,
if any such day being proposed by the notice shall be objected

to in writing for a reason assigned by the person receiving such

notice."

Sect. 4. " When no such intimation of change of hour is sent to

the person from whom the notice has been received, or left at the

house where the deceased person is lying, the burial shall take

place in accordance with and at the time specified in such

notice."

Sect. 5. " All regulations as to the position and making of the

grave which would be in force in such churchyard or graveyard

in the case of persons interred therein with the service of the

Church of England shall be in force as to burials under this

Act ; and any person who, if the burial had taken place with

the service of the Church of England, would have been entitled

by law to receive any fee, shall be entitled, in case of a burial

under this Act, to receive the like fee in respect thereof."

Sect. 6. " At any burial under this act all persons shall have
free access to the churchyard or graveyard in which the same
shall take place. The burial may take place, at the option of

the person so having the charge of or being responsible for the

same as aforesaid, either without any religious service, or with

such Christian and orderly religious service at the grave, as such

person shall think fit ; and any person or persons who shall be

thereunto invited, or be authorized by the person having the

charge of or being responsible for such burial, may conduct such

service or take part in any religious act thereat. The words
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' Christian service ' in this section shall include every religious

service used by any church, denomination, or person professing

to be Christian."

Sect. 7. " All burials under this act, whether with or without Burials to be

a religious service, shall be conducted in a decent and orderly ^decentand
manner ; and every person guilty of any riotous, violent, or orderly

indecent behaviour at any burial under this act, or wilfully manner, and

obstructing such burial or any such service as aforesaid thereat, ^{^^ion
or who shall, in any such churchyard or graveyard as aforesaid,

deliver any address, not being part of or incidental to a religious

service permitted by this act, and not otherwise permitted by
any lawful authority, or who shall, under colour of any religious

service or otherwise, in any such churchyard or graveyard, wil-

fully endeavour to bring into contempt or obloquy the Christian

religion, or the belief or worship of any church or denomination

of Christians, or the members or any minister of any such church

or denomination, or any other person, shall be guilty of a

misdemeanor."
Sect. 8. " All powers and authorities now existing by law for Powers for

the preservation of order, and for the prevention and punish- Pfeventlon of

ment of disorderly behaviour in any churchyard or graveyard,

may be exercised in any case of burial under this act in the

same manner and by the same persons as if the same had been

a burial according to the rites of the Church of England."
Sect. 9. " Nothing in this act shall authorise the burial of Act not to

any person in any place where such person would have had no
j=

iv
?

of

right of interment if this act had not passed, or without per- ^previous
9

formance of any express condition on which, by the terms of right existed,

any trust deed, any right of interment in any burial ground
vested in trustees under such trust deed, not being the church-

yard or graveyard, or part of the churchyard or graveyard, of

the parish or ecclesiastical district in which the same is situate,

may have been granted."

Sect. 10. " When any burial has taken place under this act Burials under

the person so having the charge of or being responsible for such act
.

to be

burial as aforesaid shall, on the day thereof, or the next day
regls ere

'

thereafter, transmit a certificate of such burial, in the form or to

the effect of Schedule (B.) annexed to this act, to the rector,

vicar, incumbent, or other officiating minister in charge of the
parish or district in which the churchyard or graveyard is

situate or to which it belongs, or in the case of any burial

ground or cemetery vested in any burial board to the person
required by law to keep the register of burials in such burial

ground or cemetery, who shall thereupon enter such burial in

the register of burials of such parish or district, or of such
burial ground or cemetery, and such entry shall form part
thereof. Such entry, instead of stating by whom the ceremony
of burial was performed, shall state by whom the same has
been certified under this act. Any person who shall wilfully

make any false statement in such certificate, and any rector,
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vicar, or minister, or other such person as aforesaid, receiving

such certificate, who shall refuse or neglect duly to enter

such burial in such register as aforesaid, shall be guilty of a
misdemeanor."

Order of Sect. 11. "Every order of a coroner or certificate of a regis-

cerScateof ^rar Siyen un(ler the provisions of section seventeen of the

registrar to be Births and Deaths Eegistration Act, 1874, shall, in the case of
delivered to a burial under that act, be delivered to the relative, friend, or

instead ofto ^eSa^ representative of the deceased, having the charge of or

person who being responsible for the burial, instead of being delivered to
buries. the person who buries or performs any funeral or religious

service for the burial of the body of the deceased ; and any
person to whom such order or certificate shall have been given

by the coroner or registrar who fails so to deliver or cause to be
delivered the same shall be liable to a penalty not exceeding

forty shillings, and any such relative, friend, or legal represen-

tative so haviDg charge of or being responsible for the burial of

the body of any person buried under this act as aforesaid, as to

which no order or certificate under the same section of the said

act shall have been delivered to him, shall, within seven days
after the burial, give notice thereof in writing to the registrar,

and if he fail so to do shall be liable to a penalty not ex-

ceeding ten pounds."
Liberty to use Sect. 12. " No minister in holy orders of the Church of Eng-

oTcnurclTof
6

^an(^" shall De subject to any censure or penalty for officiating

England in with the service prescribed by law for the burial of the dead
unconsecrated according to the rites of the said church in any unconsecrated
ground. burial ground or cemetery or part of a burial ground or ceme-

tery, or in any building thereon, in any case in which he might
have lawfully used the same service, if such burial ground or

cemetery or part of a burial ground or cemetery had been con-

secrated. The relative, friend, or legal representative having
charge of or being responsible for the burial of any deceased

person who had a right of interment in any such unconsecrated

ground vested in any burial board, or provided under any act

relating to the burial of the dead, shall be entitled, if he think

fit, to have such burial performed therein according to the rites

of the Church of England by any minister of the said church

who may be willing to perform the same."
Relief of Sect. 13. "It shall be lawful for any minister in holy orders

Cburch°of
^ e Church °^ England authorized to perform the burial

England from service, in any case where the office for the burial of the dead
penalties in according to the rites of the Church of England may not be
certain cases. usec^ an(J {n anv other case at the request of the relative, friend, or

legal representative having the charge of or being responsible for

the burial of the deceased, to use at the burial such service, con-

sisting of prayers taken from the Book of Common Prayer and
portions of Holy Scripture, as may be prescribed or approved

of by the Ordinary, without being subject to any ecclesiastical

or other censure or penalty."
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Sect. 14. " Save as in this act expressly provided as to Saving as to

ministers of the Church of England, nothing herein contained chur^of^
shall authorize or enable any such minister who shall not have England,

become a declared member of any other church or denomina-
tion, or have executed a deed or relinquishment under the

Clerical Disabilities Act, 1870, to do any act which he would
not by law have been authorized or enabled to do if this act had
not passed, or to exempt him from any censure or penalty in

respect thereof."

Schedule (A).

Notice of Burial.

/
, of ,

being the relative [or friend, or legal repre-

sentative, as the case may be, describing the relation if a relative],

having the charge of or being responsible for the burial of A.B.,

of , who died at , in the parish of , on the

dag of , do hereby give you notice that it is intended

by me that the body of the said A.B. shall be buried within the

[here describe the churchyard or graveyard in which the body
is to be buried], on the day of , at the hour of ,

without the performance in the manner prescribed by law of the

service for the burial of the dead according to the rites of the Ch urch

of England, and I give this notice pursuant to the Burial Lairs

Amendment Act, 1880.

To the Rector [or, as the case may be], of ."

Schedule (B).

" /
, of , the person having the charge of (or being

responsible for) the burial of the deceased, do hereby certify that on
the day of , A.B. of

,
aged , was buried

in the churchyard [or graveya rd~\ of the parish [or district] of
To the Rector [or, as the case may be,] of ."
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CHAPTER XI.

LITURGY AND RITUAL.

Sect. 1.

—

General Law of the Church as to Ritual.

2.—Sources of the Law of the English Church as to Ritual.

3.—Ornaments and Vestments of Bishops and Ministers.

4.—Ornaments and Decorations of the Church.

5.—Attendance on and Behaviour at Public Worship.

6.—Acts of Uniformity.

7.—Performance of Divine Service.

8.—Kalendar and Tables of Lessons.

9.—Public Preaching.

10.

—

Publication of Notices in Church.

—

—

Sect. 1.

—

General Laic of the Church as to Ritual.

Every church must have some ritual, that is, some recognized

order established by competent authority, in accordance with
which its rites and ceremonies are conducted.

Before we consider the question, what ceremonies are enjoined

or allowed or forbidden by the ecclesiastical law of England,
and more especially by that part of it which consists of the pro-

visions of the Prayer Book and the Statutes of Uniformity, it is

right to draw attention to the judgment of the church universal,

and especially of " that pure and apostolical branch of it esta-

" blished in this realm," upon the general subject of ceremonies.

And from that judgment it will appear that an essential dis-

tinction is drawn between those ceremonies which are from their

origin immutable, and those which it is competent to the proper

authorities to mould according to the varying necessities and
exigencies of each particular church.

The only orders given in the new Testament with respect to

the ritual of the church are of the most general kind, and are to

be found in the following passages : Saint Paul in his first

epistle to the Corinthians directs,

" Let all things be done unto edifying,"

and
" Let all things be done decently and in order."

Saint Augustine, whose authority our church so highly regards,

observes (a), "In his enim rebus de quibus nihil certi statuit

Necessity of

ritual.

Distinction

between
mutable and
immutable
ceremonies.

St. Paul.

St. Augustine.

(a) Augustini, Opera, Epist. 36, vol. ii. p. 101.
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" Scriptura Divina, mos populi Dei, vel instituta majorum pro
M lege tenenda sunt."

And St. Jerome, to whom our articles refer, says (b), " Sed ego St. Jerome.

" illud breviter te admonenduin puto traditiones ecclesiasticas,

" [prsBsertim " (remark the caution) " qua? fidei non officiant] ita

" observandas ut a majoribus traditae sunt : nec aliorum con-
" suetudinem, aliorum contrario more subverti. . . . Sed
" unaquaeque provincia abundet in sensu suo, et praecepta
" majorum leges apostolicas arbitretur."

When Augustine, the missionary of Gregory the Great (to Archbishop

whom this country is so much indebted), found the ancient Augustine.

British Churches in possession of a ritual in accordance with the

Gallican use and that of the Eastern Church, he became per-

plexed what course to pursue, and wrote for advice on the sub-

ject to the pope. From our old historian Bede we learn how
wise an answer he received (c) :

" Cum una sit fides," wrote Augustine, " sunt ecclesiarum
" diversae consuetudiues, et altera consuetudo missarum in sancta
" Romana ecclesia, atque altera in Galliarum tenetur ? Respondit
" Gregorius Papa. Novit fraternitas tua Romanae ecclesiae con-
" suetudinem, in qua se meminit nutritam. Sed mihi placet,

" sive in Romana, sive in Galliarum, seu in qualibet ecclesia

" aliquid invenisti quod plus Omnipotenti Deo possit placere,
" sollicite eligas, et in Anglorum ecclesia, quae adhuc ad fidem
" nova est, institutione praecipua, quae de multis ecclesiis colli-

" gere potuisti, infundas. Non enim pro locis res, sed pro bonis
" rebus loca amanda sunt. Ex singulis ergo quibusque ecclesiis,

" quae pia, quae religiosa, quae recta sunt elige ; et haec, quasi in
" fasciculum collecta, apud Anglorum mentes in consuetudinem
" depone."

According to a later historian of our church, the learned Dean Field.

Field, Dean of Gloucester

:

" Ceremonies are outward acts of religion, having institution,

" either from the instinct of nature, as the lifting up of the
" hands and eyes to heaven, the bowing of the knee, the striking
" of the breast, and such like ; or immediately from God, as the
" Sacraments ; or from the Church's prescription : and either
" only serve to express such spiritual and heavenly affections,
" dispositions, motions, and desires as are or should be in men

;

" or else to signify, assure, and convey unto them such benefits
" of saving grace as God in Christ is pleased to bestow on them.
" To the former purpose and end the church hath power to
" ordain ceremonies ; to the later, God only" (d).

And Burnet in his History of the Reformation (e)
9
expressing Bishop

himself with greater accuracy than usual, in speaking of the Burnet.

(b) Hieronymi, Opera, vol. i. tini, ed. Stevenson, vol. i. p. 59.

p. 432; Ep. 71, ad Lucinium (d) Field, Of the Church, vol. ii.

Bseticum. p. 527.

(c) Bede, Hist. lib. i. cap. 27, (e) Part ii. Book i. ed. Pocock,

§ 60, Secunda interrogate Augus- vol. ii. p. 155.
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The Thirty-
nine Articles.

Bishop the
authority as

to ritual.

use of a ceremony in relation to the belief of the church, says,
" This seems more necessary to be well explained, by reason of
" the scruples that many have since raised against significant
" ceremonies, as if it were too great a presumption in any
" church to appoint such, since these seem to be of the nature of
" sacraments. Ceremonies that signify the conveyance of a
" divine grace and virtue are indeed sacraments, and ought not
" to be used without an express institution in Scripture ; but
" ceremonies that only signify the sense we have, which is

" sometimes expressed as significantly in dumb shows as in
" words, are of another kind : and it is as much within the
" power of the church to appoint such to be used, as it is to
" order collects and prayers ; words and signs being but different
" ways of expressing our thoughts."

The language of our church in her articles on this subject is

expressed as follows : In Article 20

—

" Of the Authority of the Church.
" The Church hath power to decree Rites and Ceremonies, and

" authority in controversies of faith : And yet it is not lawful
" for the Church to ordain anything that is contrary to Grod's

« Word written, neither may it so expound one place of
" Scripture, that it be repugnant to another. Wherefore,
" although the Church be a witness and a keeper of holy Writ,
" yet, as it ought not to decree anything against the same, so
" besides the same ought it not to enforce anything to be
" believed for necessity of salvation."

And in the 34th Article,

—

" Of the Traditions of the Church.
" It is not necessary that Traditions and Ceremonies be in all

" places one, or utterly like, for at all times they have been
" divers, and may be changed according to the diversities of
" countries, times, and men's manners, so that nothing be
" ordained against Grod's Word. Whosoever through his private
" judgment, willingly and purposely, doth openly break the
" traditions and ceremonies of the church, which be not repug-
" nant to the word of God, and be ordained and approved by
" common authority, ought to be rebuked openly (that others
" may fear to do the like), as he that offendeth against the
" common order of the Church, and hurteth the authority of
" the Magistrate, and woundeth the consciences of the weak
" brethren.

" Every particular or national Church hath authority to

" ordain, change, and abolish ceremonies or rites of the Church
" ordained only by man's authority, so that all things be done
" to edifying."

I should observe that the general canon law unquestionably

placed in the hands of the bishop the authority to govern all

questions of ritual.

" Et quidem," Yan Espen says " quia dispares diversarum
" Nationum mores et ingenia diversos ritus et cseremonias, ut in
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" politicis ita in ecclesiasticis exigunt, hinc in ritibus magna
" Ecclesiarum varietas

;
praesertim quia nullo extante de his

" Christi vel Apostolorum pnecepto, libera potestas Episcopis
" relicta erat, id sentiendi et decernendi quod unicuique salva
" fide magis expediens videbatur."

And citing the decree of a synod he says :
" Novce caere-

" monias nullae in Ecclesiis recipiantur sine Episcopi judicio" (/).

Such being the general law of the Western Church as to Law of the

matters of ritual, we have now to consider the law of the Church ^land
f

of England on this subject.

No argument of the continuity of the Church of England, Structure of

from the period of its first foundation in this country to the Prayer Book-

present time, can be stronger than that which is derived from
the structure, order, and contents of the Prayer Book. It con-

tains the Breviarium, in which towards the end of the 11th
century had been inserted all the offices of the canonical hours,

called also Portiforium and in England Portuary, the Missale

or the service for the holy communion, and the Ordinale, which
is referred to under the name of the " Pie " in the preface. There
were various " Uses " or Prayer Books in England, known as

the Salisbury, the York, the Bangor, and the Hereford Uses,

and others. The most celebrated appear to have been the

Portiforium or Breviary of Sarum, which contained the daily

services,—the Sarum Missal, winch contained the holy com-
munion service,—and the Sarum Manual, a book of occasional

offices. These books of devotion seem to have been compiled by
Osmund, Bishop of Salisbury, about the time of the Conquest

;

and in 1531 a reformed edition of the Sarum Portiforium was
reprinted, and shortly afterwards a reformed missal was pub-
lished. There were also Primers, which contained, in a vulgar

tongue, large portions of the service in use amongst the people.

In 1536 the Eoman Breviary was reformed, and published by a

Spanish Bishop, Cardinal Quignonez ; and in 1544 Hermann,
Archbishop of Cologne, whom the Pope during the early

sittings of the Council of Trent deprived (g), published a re-

formed ritual (h).

In 1542 Henry VIII. directed Convocation to consider the

revision of the books of devotion then in use in this country.

It is probable that the fruit of their labours, as well as the

other works to which reference has been made, were laid before

the royal visitors appointed by Edward VI. in January 1546—47,
and the Committee of Convocation, to whom the preparation of

the Prayer Book of 1549 was intrusted.

The whole Prayer Book in fact, with very inconsiderable

(/) Yan Espen, Jus Ecclesiasti-

cum Universuia, pars. 2, sect. 1,

tit. 5, cap. 1, ss. 15, 24, vol. i.

pp. 411, 412. And see, as to the
general practice for each province
to follow the ritual of the metro-

politan church, Gibs. 259.

(g) Sarpi, Istoria del Concilio

Tridentino, lib. ii. § 59.

(A) See preface to the Annotated
Book of Common Prayer by Blunt.

P. VOL. I.



706 THE CHURCH IN HER RELATION TO HER MEMBERS.

exceptions, consists of a translation of the ancient liturgies, and
especially of the liturgy used by the "Western Church. And we
learn from the preface to the Prayer Book that the object was
to restore that " godly and decent order of the ancient fathers

"

which had been broken, and to introduce an order of prayer and
reading of Holy Scripture " agreeable to their mind and pur-

pose;" and that all suggested alterations which "secretly struck

at some laudable practice of the whole Catholic Church of

Christ " were rejected ; and that the calendar contained a

"table of feasts, vigils, fasts, and days of abstinence," which
were in accordance with primitive and catholic use ; while the

ornaments of the church and the vestments of the ministers were
such as to present to the people some of the most prominent
features of the ancient service, and were for this reason the

ground of unceasing attack from the Puritans, and the disciples of

the Genevan school. And it is the observation of Mr. Hallam,
while speaking of the Roman Catholics, that it was " always
" held out by our Church, when the object was conciliation, that
" the liturgy was essentially the same with the mass-book" (i).

Distinction In the case of Martin v. Mackonochie (first suit) (k) the ques-

andCere-
RlteS ^on was mucn discussed in the Court of Arches whether the

monies. terms Rite and Ceremony were identical in their legal import
and signification.

In his judgment in that case, Sir Robert Phillimore referred

to and quoted the Preface to the present Prayer Book ; the note

on ceremonies at the close of the dissertation at the end of the

services ; the language of the Bishop of Winchester at the

Hampton Court Conference in 1603 (/) ; Yan Espen (m) ; the

Roman Ritualists Gavanto and Quarti (m), and the Council of

Trent (o).

On the whole the result of this examination of authorities led

him to the conclusion that there was a legal distinction between
a rite and a ceremony ; the former consisting in services ex-

pressed in words, the latter in gestures or acts preceding, accom-
panying, or following, the utterance of these words, and in-

cluding the use of lights, incense and vestments.

Legal sources
of ritual in

England.

Sect. 2.

—

Sources of the Law of the English Church as to Ritual.

The ritual of the Church of England, both as relates to the

ornaments of the church and the dresses and posture of the

(i) Constitutional History, vol. i.

p. 92.

(k) L. E., 2 Adm. & Eccl. p. 116.

(l) Cardwell, Conferences (3rd

ed.), p. 197.

(m) Van Espen, Jus Ecclesiasti-

cum Universurn, pt. 2, sect. 1,

tit. 5, cap. 1, § 9.

(n) Gavanto, Thesaurus Sacro-

rum Eituum, pt. 1, tit. 1, vol. i.

p. 3 (ed. 1823).

(o) Cone. Trid. Sess. xxii., cap. v.
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minister, are derived from the following sources : custom and
usage, canons of the church, and statutes of the realm. The
proposition that in case of conflict the latter source was the one

recognized by the law, used to be deemed a sound legal

position. It has, however, apparently been somewhat impaired

by the decision of the Privy Council in the case of Hebbert v.

Purchas (p), and perhaps also by the decision of the same
tribunal in Ridsdale v. Clifton (q), in which it would seem that

the positive words of the statute or rubric of Charles the Second
were controlled and limited in their plain meaning by the lan-

guage of the canons of 1603.

With respect to the more stringent categories of rubrics, Construction

namely, those which relate to things lawful and ordered, and of rubri
,

cs

things unlawful and prohibited, there is a question in limine

which must be considered. Is there a common law of the church

unwritten, living by usage, though partly expressed, perhaps,

by judicial decisions ; but still more, to use a common expression,

taken for granted by all authorities in church and state—filling

up the void of positive provision in statute or formulary—

a

necessary part of an organized religious system and establish-

ment, rendering the practical working of it possible, and, on the

whole, harmonious ?

In the case of Martin v. Mackonochie (r), Sir Robert Philli- Usage as

more held as follows:—"That there has been such a usage in affecting

the church at large, from its earliest foundation, is certain.
constructlon '

* We know no such customs, neither we nor the churches of
1 Grod/ was the language which we learn from inspired autho-

rity she used as her shield against the earliest assaults upon her
integrity. ' Let the ancient customs prevail ' was the maxim,
fatal to the medieval and modern pretensions of Rome, which
the Church enunciated in her earliest oecumenical council. The
canon law of the Western Church fully recognizes custom and
usages as a distinct source of ecclesiastical jurisprudence. Was
the branch of this church, which the constitution and the legis-

lature have established in this kingdom, devoid of this subsidiary

aid to her discipline and government?

"

Sir Robert Phillimore then quoted the case of Willson v. Common law

McMath (s), where a very curious question was raised, whether of the Church,

the minister, as such, has a right to preside at a vestry meeting,

and in which Sir John Nicholl, the official principal of the

Archbishop of Canterbury, observed :
" The case is said to be a

new one, so far as regards any express law, or any judicial

decision on the subject. There is no statute, no canon, no
reported judgment, either expressly affirming or expressly

negativing the right. It nevertheless may exist as a part of

the common law of the land, as a part of the lex non scripta,

(p) L. R., 3 P. C. p. 605. which follow were not affected by
(?) 2 P. D. p. 276. the decision of the Privy Council,
(r) L. R., 2 Adm. & Eccl. 116, (s) 3 Phillim. p. 67.

and Special Report. The passages

zz2
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which - is of binding authority, as much in the ecclesiastical as

in the temporal courts. Indeed, the whole canon law rests

for its authority in this country upon received usage ; it is not

binding here proprio vigore. Moreover, this court upon many
points is governed, in the absence of express statute or canon,

by the jus tacito et illiterate hominum consensu et moribus

expressum.

"It is true that generally the existence of this jus non scriptum

is ascertained by reports of adjudged cases ; but it may be
proved by other means : it may be proved by public notoriety,

or be deducible from principles, and analogy, or be shown by
legislative recognitions. Published reports of the decisions of

the ecclesiastical courts (with one very recent exception) do
not exist ; and if they did, yet the particular right in dispute

may never have been so much as doubted or questioned before."

Sir Robert Phillimore then proceeded thus : "TJpon this principle,

in the time of James L, the King's Bench refused to prohibit

the ordinary from compelling a woman to be churched in a

veil, because it was certified by divers bishops to be the

common custom of the Church of England (t).

" There is, therefore, a common law of the church which runs

by the side of the statute law, and which must assist in the

construction of it.

"It is often said that a rubric should be construed on the

same principles as an act of parliament ; but admitting this to

be so, it is obvious that there are peculiar difficulties incident to

the construction of a rubric which seldom, or in a much less

degree, beset the construction of an ordinary statute. And it

will appear from what has been already said, that the right

understanding of the rules supplied by the rubric for the regu-

lation of the services may often require a reference to the sources

not only of historical, but to a certain extent theological know-
ledge.

" There is one important rule applicable to the construction

of all instruments, namely, that the construer should endeavour

to place himself in the position of the framer of the instrument,

and to gather from all the circumstances which surrounded him
at the time when he framed it, and from the context of other

portions of the instrument, what the real meaning and intention

was, if the language which he has used have left that meaning
and intention doubtful or obscure."

He supported this view by the case of Escott v. Mastin (ic),

already referred to, in which a question as to the lawfulness of

baptism, administered by a layman with water and the invoca-

tion of the Trinity, was mooted, and the Privy Council observed

as follows :

—

" The 68th canon being that upon which this proceeding is

(t) Shipden v. Redman, Palm. (u) 4 Moo. P. C. C. p. 104 ; vide

p. 296 ; vide supra, p. 645. supra, p. 494.
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grounded, it is necessary to consider what the law was at the

date of the canon, the year 1603. Without distinctly ascer-

taining this, we cannot satisfactorily determine what change
the rubric of 1661, adopted into the 14 Charles 2, c. 4, made,
and in what state it left the law on this head ; because it is

very possible that the same enactment of a statute, or the same
direction in a rubric, bearing one meaning, may receive one
construction when it deals for the first time with a given subject-

matter, and have another meaning and construction when it

deals with a matter that has already been made the subject of

enactment or direction ; and this is most specially the case where
the posterior enactment or direction deals with the matter with-

out making any reference to the prior enactment or direction.

Still more is it necessary to note the original state of the law,

when it is the common law that comes in question, as well as

the statute
" The words are plainly directory, and do not amount to an

imperative alteration of the rule then subsisting. If lay bap-

tism was valid before the new rubric of 1661, there is nothing

in that rubric to invalidate it. Generally speaking, where any-

thing is established by statutory provisions, the enactment of a

new provision must clearly indicate an intention to abrogate

the old, else both will be understood to stand together if they

may. But, more especially, where the common law is to be
changed—and, most especially, the common law which a

statutory provision had recognized and enforced—the intention

of any new enactment to abrogate it must be plain to exclude

a construction by which both may stand together. This
principle, which is plainly founded in reason and common sense,

has been largely sanctioned by authority/'

He continued, " Let me apply this rule to the subject before Omission not

me. The first Prayer Book of Edward YI. contains only one ^g^fj
prohibition, the elevation of the blessed sacrament ; but it con-

pro 1 1 l0n *

tains various directions respecting the articles to be used in the

administration of the holy communion. It has been pointed

out that the enumeration of these articles could not be exhaus-

tive, inasmuch as the indispensable article of 'a fair linen cloth' Fair linen

is omitted from it.
cloth -

" The argument is, I think, valid ; the officiating priest must
have supplied this article, and the legislature must have intended
him to supply it.

" He must have looked to an unwritten use, the foundation of

a common law for the church, not less than for the state.

" Just as much as it must have intended by the rubric in our Credence

present Prayer Book :
' The priest shall then place upon the Table -

' table so much bread and wine as he shall think sufficient/ that

there should be a table or place from which the elements should
be then brought ; and therefore the Judicial Committee of the

Privy Council, reversing the sentence of the Consistory of

London and the Court of Arches, decided that the credence
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table, which supplied this want, was a lawful ornament. Those
who compiled the first Prayer Book of Edward VI. were not
inventing a ritual for the first time, but were constructing one
from the various service books, some English and some foreign,

which they had before them. This ritual was to be placed in

the hands of persons conversant with the older service books

;

and it seems highly unreasonable to suppose that it was not

competent to the priest to supply any accidental omission in the

new ritual by a reference to the previously existing usage and
practice. In the same way, in the Sarum Missal no mention is

to be found of the two lights to be placed upon the altar, but
there is no doubt that the constitution which ordered these two
lights was legally binding upon, and must have been a part of

the furniture of, those churches which adopted the use of Sarum,
at least in the province of Canterbury. Another illustration is

furnished by the very remarkable fact that the second Prayer
Manual acts, Book of Edward VI. omitted all reference to the manual acts,

ordered in the first and last Prayer Book, attending the conse-

cration of the holy elements ; and that during the whole period

which elapsed between the date of the second Prayer Book in

1552 and that of the present Prayer Book in 1661, the officiat-

ing priest was left without any direction upon this subject in the

Prayer Book which he was to use. Now, one of two conse-

quences must follow : either the cup was never taken in the

hand, the bread never broken, as at present, or these manual
acts were done without any specific order in the Prayer Book,
as a matter of recognized usage and custom. No proof has been
laid before me, and I can find none, as to the omission of these

necessary acts during a period of more than a century, and I

think the inference that they must have been still practised is

reasonable and sound.
" And in this opinion I am strengthend by observing that at

the Savoy Conference the dissenters, objected, 'that the manner
* of the consecrating of the elements is not here ' (i. e.

y
in the

consecration prayer) ' explicite and distinct enough, and the
i minister's breaking of the bread is not so much as mentioned.'

The bishops replied by conceding ' that the manner of consecrating
' the elements be made more explicit and express,' which was
the origin of our present rubric (x).

Bishop Cosin. " The opinion of Bishop Cosin (y), a high authority upon this

subject, appears to me sound. ' And it is to be noted that the

book does not everywhere enjoin and prescribe every little order

that should be said or done, but takes it for granted that people

are acquainted with such common, and things already used as

such. Let the Puritans, then here, give over their endless

cavils, and let ancient custom prevail, the thing which our

church chiefly intended in the review of this service.'

(cc) Oardwell, Conferences (3rd (y) Works, vol. v. p. 65.

ed.), pp. 321, 363,
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" This reasoning, therefore, brings me to the conclusion,

that from the mere silence of the rubric a positive prohibition

cannot in all cases be inferred. Something more is required to

render the article supplied illegal. For instance, the mention
of the article in a former Prayer Book, and the omission of

it in the present, may furnish a presumption that it was
intentionally rejected, even when it be in itself innocent, or

apparently expedient. Or the article must have, as has been
already observed, some necessary connection with a use incon-

sistent with the principles upon which the formularies of the

church are founded.
" I must repeat that the rubrics with respect to decorations Rubrics not

and furniture of the church are not exhaustive. This point has exnaustlve -

been decided by the Judicial Committee of the Privy Council.

They allowed on this principle the use of the cross and the

credence table and the various coloured cloths for the holy table.

They allowed also the use of a moveable ledge for the purpose
of holding candlesticks upon the holy table " (s).

Sect. 3.

—

Ornaments and Vestments of Bishops and Ministers.

Those of bishops have been already mentioned in the Chapter
on Bishops (a).

There seems no doubt that a surplice is the authorized Surplice,

ornament or vestment of the minister at matins, evensong,

baptizing and burying as provided by the rubric at the end of

the first Prayer Book of Edward VI. which will be quoted
immediately, and that (as Dr. Burn observed (b)) there is no
vestment prescribed for marrying or for churching of women.
The controversy as to the proper Eucharistic vestments of Eucharistic

priests and deacons was first submitted to direct judicial decision
vestments -

in the case of Mr. Purchas. The following passages taken from
the judgment of Sir Robert Phillimore in that case (c) state

fully the various positions which had been taken.
" The rubric (for I shall use this expression for the sake of Rubric,

clearness), which it is admitted contains the law as to the vest-

ments of the bishop, priest and deacon, is as follows :

—

"
' And here it is to be noted that such ornaments of the

church, and of the ministers thereof at all times of their minis-

tration, shall be retained and be in use as were in this Church of

England by authority of parliament, in the second year of the

reign of King Edward the Sixth.' " * * * *

(z) Liddell v. Beal, 14 Moo., (b) Ecclesiastical Law, vol. iii.

P. C. C. p. 1. p. 437.
(a) Vide supra, Part II., Chap. I., (c) Elphinstonc v. Purchas, L. R.,

pp. 48, 49, and notes thereto. 3 Adm, & Eccl, p. 66,
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Prayer
Book of

2 Edw. VI.

Prayer Book
of 5 & 6

Edw. VI.

Elizabethan
Act of

Uniformity.

" The rubrics in regard of vestments in the first Prayer Book
of Edward VI., to which I am referred by the present rubric,

were as follows :

—

" (1.) At the beginning of the Communion Service

—

" 6 The priest that shall execute the holy ministry shall put
upon him the vesture appointed for that ministration, that is to

say, a white albe, plain, with a vestment or cope. And where
there be many priests or deacons, there so many shall be ready
to help the priest in the ministration as shall be requisite, and
shall have upon them likewise the vestures appointed for their

ministry, that is to say, albes, with tunicles.'

" (2.) At the end of the Communion Service

—

" ' And though there be none to communicate with the priest,

yet these days (after the liturgy ended) the priest shall put
upon him a plain albe or surplice, with a cope, and say all

things at the altar (appointed to be said at the celebration of the

Lord's Supper) until after the offertory.'

" (3.) At the end of the Book of Common Prayer, after the

exposition ' of ceremonies '":

—

" ' In the saying or singing of matins and evensong, bap-

tizing, and burying, the minister in parish churches or chapels

annexed to the same, shall use a surplice ; and in all cathedral

churches and colleges, the archdeacons, deans, provosts, masters,

prebendaries, and fellows, being graduates, may use in the choir,

besides their surplices, such hoods as pertaineth to their several

degrees which they have taken in any university within this

realm ; but in all other places every minister shall be at liberty

to use any surplice or no. It is also seemly that graduates

when they do preach should use such hoods as pertaineth to

their several degrees. And whensoever the bishop shall cele-

brate the holy communion in the church, or execute any other

public ministration, he shall have upon him, beside his rochet,

a surplice or albe, and a cope or vestment ; and also his pastoral

staff in his hand, or else borne or holden by his chaplain.'
" These rubrics were abolished by the second Prayer Book of

Edward VI., which substituted the following :

—

" ' The minister at the time of the communion, and at all

other times in his ministration, shall use neither alb, vestment,

nor cope ; but being archbishop or bishop he shall have and
wear a rochet, and being a priest or deacon shall have and wear
a surplice only.'

" All these rubrics, and the services to which they belong,

were repealed in the reign of Queen Mary (d).

" By the next Act of Uniformity (e) it was enacted

—

" ' That such ornaments of the church, and of the ministers

thereof, shall be retained and be in use as was in this Church of

England by authority of parliament in the second year of King
Edward VI., until other order shall be taken by the authority

(d) 1 Mar. sess. 2, c. 2. (e) 1 Eliz. c. 2, s. 25.
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of the Queen's Majesty, with the advice of her commissioners

appointed and authorized under the great seal of England for

causes ecclesiastical, or of the Metropolitan of this realm.
" Annexed to this statute by sect. 2, was the Queen's Prayer

Book, the rubric to which was as follows :

—

" ' And here it is to be noted that the minister, at the time of

the communion, and at all other times in his ministration, shall

use such ornaments in the church as were in use by authority of

parliament in the second year of the reign of King Edward VI.,

according to the Act of Parliament set in the beginning of this

book.'
" It will be observed that the words ' retained and ' which do

occur in the act, were omitted in this rubric ; and they do not

appear in the rubric of the Prayer Book of King James, which
is identical with that of Elizabeth.

" It is admitted that on the passing of this statute the As to any

vestments prescribed by the first Prayer Book came into legal
r̂^

lie
,

r
>

use ; but it has been contended that Queen Elizabeth exercised
r er *

the power given her by the statute, and ' took other order.'

" If any such further order were taken in compliance with the

statute, it must be in one of four ways :
—

" (1.) Either by the Injunctions of 1559, or (2) the Advertise-

ments of 1564-5, or (3) the Canons of 1603-4, or (4) the Canons
of 1640. Of these four the Advertisements were principally

relied upon as the execution of the further order, though the

Canons of 1603-4 were also prayed in aid. Before, however, I

consider these two modes of execution, I will say a word as to

the Injunctions and the Canons of 1640. The Injunctions,

which I think must upon the whole be considered as having
been issued by the royal authority alone, and as not having
statutory authority, do not contain any express order with regard

to the vestments ; but the archbishop and certain bishops after-

wards drew up 4 Interpretations and further Considerations of

these Injunctions for the better direction of the clergy; ' among
which is to be found the following :

—
" 4 Concerning the Book of Service.'
"

' First. That there be used only but one apparel ; as the

cope in the ministration of the Lord's Supper, and the surplice

in all other ministrations' (/).
" With respect to the Canons of 1640, they contain no pro-

vision as to the subject of vestments. I come therefore to a
consideration of the Advertisements. Those which refer to the The Adver-

present question are as follows :— tisementa of

"
' Item. In ministration of the holy communion in the

1564 " 5,

cathedral and collegiate churches, the principal minister shall

use a cope, with gospeller and epistoler agreeably ; and at all

others prayers to be sayde at the communion table, to use no
copes but surplesses.'

(/) 1 Cardwell, Doc. Ann. p. 238.
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"
' Item. That the cleane and prebendaries weare a surplesse

with a silke hoode in the quyer ; and when they preache in the

cathedrall or collegiate churche to weare their hoode.'

"'Item. That every minister sayinge any publique prayers,

or ministringe of the sacramentes, or other rites of the churche,

shall weare a comely surples, with sleeves, to bee provided at the

charges of the parishe' (g).
"

. . . . The queen, it is probable from conflicting motives,

partly from the influence of Leicester, and partly from an
apprehension of weakening the rubric which referred to the

second year of Edward VI., refused her official sanction to these

Advertisements, and as I think Dr. Cardwell correctly states,

—

"'Left them to be enforced by the several bishops on the

canonical obedience imposed upon the clergy, and the powers
conveyed to the ordinaries by the Act of Uniformity. Their
title and preface certainly do not claim for them the highest

degree of authority; and although Strype infers from certain

evidence which he mentions that they afterwards received the

royal sanction, and recovered their original title of Articles and
Ordinances, it seems more probable that they owed their force to

the indefinite nature of episcopal jurisdiction, supported, as in

this instance was known to be the case, by the personal approval

of the sovereign . . . .'(/*)•

" I think the fair result of the history derived from printed

books on the subject is, that the queen never gave her official or

legal sanction to these 'Advertisements,' but allowed them to be
issued by the prelates with the assurance that they had her
personal sanction ; and I may add that, to the best of my belief,

no legal treatise of authority, and no judgment of a court of

justice has ever yet pronounced that these 'Advertisements'

were issued under the conditions which the statute of Elizabeth

required
"

Construction Sir Kobert Phillimore also thought that the Advertise-
of the Ad- ments, even if issued under such conditions, did not affect the

construction of the present rubrics or alter the law as to the

Eucharistic vestments, because " there are no prohibitory words,

such as were contained in the rubric to the second Prayer Book
of Edward VI., with regard to the ornaments of ministers,—and
this omission is worthy of notice,—for the gloss which all eccle-

siastical history, contemporaneous and subsequent, would give to

the Advertisements is that they provided that the ornaments of

the minister should not fall below a certain point ; not that it

should not exceed that point. The object of the Advertisements

was to give notice that the minimum of ornament mentioned in

them would be enforced by authority, just as, with regard to the

vestment of the holy table, the 82nd Canon prescribed that it

should be ' covered with a carpet of silk or other decent stuff,'

and Dr. Lushington held that this excluded other vestments

(g) 1 Cardwell, Doc. Ann. p. 326. {h) Ibid. p. 322.
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of the altar,—but their lordships observed in Liddell v. Wester-

ton :
—

" 'Next as to the embroidered cloths, it is said that the canon

orders a covering of silk, or of some other proper material, but

that it does not mention, and, therefore, by implication excludes

more than one covering. Their lordships are unable to adopt

this construction. An order that a table shall always be covered

with a cloth surely does not imply that it shall always be covered

with the same cloth, or with a cloth of the same colour or texture.

The object of the canon seems to be to secure a cloth of a

sufficiently handsome description, not to guard against too much
splendour '(f)."

He dealt then with the argument from the Canons of 1603 :

" It was more faintly argued that, even if tbe Advertisements Canons of

did not execute the power given by statute, the Canons of 1603 -

1603-4 had this effect. Upon this argument it is to be observed,

in the first place, that they contain no jDrohibitory words ; and
it is upon this very ground that one of them, as I have already

said, which gave directions as to the covering of the holy table,

was held by the Privy Council not to be exhaustive, or to exclude

the use of other coverings. In the second place, it is, to say the

very least, questionable whether the words 1 by the authority of

the queen's majesty,' with the approval of the particular persons

mentioned therein, could confer any power upon the succeeding

monarch. And, thirdly, the Canons of 1603-4 were made in

convocation with the consent of the crown and under the statute

of Henry VIII. (25 Hen. 8, c. 19), and were the creatures of

the distinct ecclesiastical legislature known to the constitution of

this country ; and it seems to me impossible to hold, because the

crown ratified what the convocation did, that a canon so enacted

by convocation under the statute of Henry VIII., could be an
execution of a power under a totally different statute : and it is

moreover fatal to the argument, that the metropolitan was not

a member of this convocation, as appears by the recital in the

crown's writ prefixed to the canons, the Bishop of London pre-

siding during the vacancy of the see. Lastly, and this remark
applies equally to the Advertisements, unless the words 'be

retained,' are to have a special construction put upon them,—

a

subject which I will presently consider,—a subsequent statute,

which expressly revived a prior statute inconsistent with the

Advertisements of Queen Elizabeth, would, by necessary impli-

cation, repeal them.
" I have already observed that the words 1 be retained ' are in Construction

the statute, though not in the Prayer Book of Elizabeth. Now °f the ^ords^

is there any reason for supposing that this variance was inten-
beretamed -

tional or significant ? or was the variance accidental and insig-

nificant, because the words were treated as an amplification of

the words 'be in use'? I think the last is the true solution,

(0 Moore, Special Beport, at p. 188.
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and certainly the Privy Council in Liddell v. Westerton were of

this opinion
;
they had to construe the words ' be retained ' as

well as the words be ' in use ;' they drew no distinction between
the two expressions

;
they did not rule that the ornaments of

the church could not be legal unless they satisfied the double
condition, of being in use at the time when the rubric of

Charles II. became law, and also of their being prescribed by
the Prayer Book of Edward YI. On the contrary, referring to

the difference of language between the statute and the rubric of

Elizabeth, they said

—

" ' It will be observed that this rubric does not adopt precisely

the language of the statute, but expresses the same thing in

other words. The statute says, " such ornaments of the church
and of the ministers thereof shall be retained and be in use,"

the rubric, " that the minister shall use such ornaments in the

church '"(/).
" In truth, there would be an insuperable difficulty in satisfy-

ing the supposed condition that the ornaments must have been
de facto in use ; for what ornaments were in use at the time of

the Eestoration ? The churches had been for many years in

the possession of the Presbyterians—where they had not been
driven out by the Independents ; neither catholic doctrine nor
ritual could be found in the churches until after St. Bartholmew's
day.

" Nor is the difficulty lessened if the condition be interpreted

to imply that the ornaments must be de jure in use ; that would
take us back, passing over the Protectorate of Cromwell, to the

last year of Charles I.'s reign, that is, if my observations as to

the Advertisements and Canons are correct, to the Elizabethan

Act of Uniformity, and would give a meaning to the words 1 be
retained ' in Charles II. 's rubric, which it is admitted they had
not in Elizabeth's Act of Uniformity " (k).

liddell v. The case of Westerton v. Liddell, which came on appeal to the
Westerton. priVy Council as Liddell v. Westerton, did not directly bear on

the ornaments or vestments of the minister, but on the ornaments
of the church. But as both are governed by the same rubric,

the several courts, and in particular the Privy Council, did

consider both, and in their judgment, in the last-mentioned case,

besides the passage just quoted, will be found the following :

—

" Their lordships, after much consideration, are satisfied that

the construction of this rubric which they suggested at the

hearing of the case is its true meaning, and that the word
" ornaments " applies, and in this rubric is confined to those

articles the use of which in the services and ministrations of the

church is prescribed by the Prayer Book of Edward the Sixth.

"The term "ornaments" in ecclesiastical law is not confined,

as by modern usage, to articles of decoration or embellishment,

but it is used in the larger sense of the word " ornamentum,"

(j) Moore, Special Report, p. 159. (k) Elphinstoney. Purchas, L. R.,

3 Adm. & Eccl. pp. 66, 78, 91—93.
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which, according to the interpretation of Forcellini's Dictionary,

is used " pro quocumque apparatu, seu instrumento." All the

several articles used in the performance of the services and rites

of the church are "ornaments;" vestments, books, cloths, chalices,

and patens, are amongst church ornaments ; a long list of them
will be found extracted from Lyndwood, in Dr. Phillimore's

edition of Burn's Ecclesiastical Law In modern times

organs and bells are held to fall under this denomination.

"When reference is had to the First Prayer Book of Edward
the Sixth, with this explanation of the term " ornaments," no
difficulty will be found in discovering amongst the articles of

which the use is there enjoined, ornaments of the church, as

well as ornaments of the ministers. Besides the vestments

differing in the different services, the rubric provides for the

use of an English Bible, the new prayer Book, a poor man's
box, a chalice, a corporas, a paten, a bell, and some other

things (/)

" The rubric to the Prayer Book of January 1st, 1604,

adopts the language of the rubric of Elizabeth. The rubric

to the present Prayer Book adopts the language of the statute

of Elizabeth ; but they all obviously mean the same thing, that

the same dresses and the same utensils or articles which were
used under the first Prayer Book of Edward VI. may still be

used " (m).

These conclusions appear to have been approved by the Privy Martin v.

Council in the subsequent case of Martin v. Mackonochie (n). MacJconochie.

In October, 1864, a commission under the Clergy Discipline Bishop of

Act was issued by Dr. Phillpotts, then Bishop of Exeter, to Exeter's

inquire into certain charges against the curate of Helston, the ^ThFlMston
principal one being the use of the surplice in preaching. The Case.

bishop, in his judgment upon this point, after stating the several

statutes and rubrics, says

—

" From this statement it will be seen that the surplice may
be objected to with some reason ; but then it must be because

the law requires 1 a white albe plain, with a vestment or cope.'

Why have these been disused? Because the parishioners

—

that is the churchwardens, who represent the parishioners—have
neglected their duty to provide them ; for such is the duty of

the parishioners by the plain and express canon law of England.
True it would be a very costly duty, and for that reason, most
probably, churchwardens have neglected it, and archdeacons

have connived at the neglect. I have no wish that it should be
otherwise. But, be this as it may, if the churchwardens of

Helston shall perform this duty, at the charge of the parish,

providing an albe, a vestment, and a cope, as they might in

strictness be required to do, I shall enjoin the minister, be he
who he may, to use them. But until these ornaments are

(/) Moore, Special Report, at pp. (m) Ibid, at p. 159.

156, 157. {n) L. R., 2 P. C. p. 390.
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Conclusion of

judgment of

Arches Court,

in Elphinstone

v. Purchas.

Ornaments of

the minister

prescribed by
rubric of

Edw. VI.

As to the
biretta.

provided by the parishioners, it is the duty of the minister to

use the garment actually provided by them for him, which is

the surplice " (o).

Sir Eobert Phillimore quoted these and other authorities in

his judgment in the case of Mr. Purchas, and concluded by
saying—

" I am of opinion that the plain words of the statute,

according to the ordinary principles of interpretation, and the

construction which they have received in the two judgments of

the Privy Council, oblige me to pronounce that the ornaments of

the minister mentioned in the First Prayer Book of Edward VI.
are those to which the present rubric referred ; and I cannot,

therefore, pass any ecclesiastical sentence against Mr. Purchas
for wearing them.

" The next question is, What are these ornaments ?

" They .are, for ministers below the order of bishops, and
when officiating at the communion service, cope, vestment or

chasuble, surplice, alb, and tunicle ; in all other services the

surplice only, except that in cathedral churches and colleges the

academical hood may be also worn. The other vestments worn
by Mr. Purchas, and the cope at any other time but the com-
munion service, are unlawful, and may not be worn. It is

unlawful, therefore, for Mr. Purchas to wear or authorize to be
worn, a cope at morning or at evening prayer ; albs with
patches called apparels, tippets of a circular form, stoles of any
kind whatsoever, whether black, white, or coloured, and worn in

any manner ; dalmatics and maniples, which latter ornament, it

appears from the evidence, was worn on one occasion by one of

the officiating clergymen, though it does not appear that

Mr. Purchas wore one himself. As to the girdle and the amice

it is not proved that Mr. Purchas wore them or suffered them
to be worn.

" With respect to the covering or cap called a ' biretta,'

which Mr. Purchas was proved to have carried in his hand, and
a clergyman to have worn in a procession, it appears to me as

innocent an ornament as a hat or a wig, or as a velvet cap,

which latter is not uncommonly worn by bishops, clergy, and
laity as a protection to the head when needed. The 74th
Canon, which is still in force, and which enjoins decency of

apparel to ministers when out of their houses, provides that ' no
ecclesiasticall persons shall weare any coife or wrought night-

caps, but onely plaine night-caps of blacke silke, sattin, or

velvet.' And the 18th Canon provides that 'no man shall cover

his head in the church or chappell in the time of divine service,

except he have some infirmity, in which case let him wear a

night-cap or coife ;' which word i night-cap ' is not to be under-

stood as a covering worn in bed, but as a kind of close-fitting

(o) Quoted in Stephens, Book of Ecclesiastical Statutes, vol. ii.

Common Prayer, vol. i. p. 377 ; p. 2046.
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cap, as is shown by the words in the Latin Canons, 1 pileolo out

rica? And I do not pronounce this particular kind of black

cap, called a biretta, so worn, to be unlawful.
" With respect to the colour of the vestments, which I have As to colour

pronounced to be lawful, the rubric is silent, except in the case of vestments.

of the alb and surplice ; and the expert in such matters, who
was produced as an authority by the promoter, deposed that the

vestments which were used in Mr. Purchas's church were in

every respect such as were in use in the church in the second

year of Edward VI." (p).
The Judicial Committee of the Privy Council, however, to which mbbert v.

tribunal the case was taken on appeal, reversed Sir Robert Philli- PurcJias>

more's decision as to the vestments, and held as follows :
" Both p^^^cn

in the Statute of Elizabeth and in the Rubric in question the word differing^om
' retain ' seems to mean that things should remain as they were Court of

at the time of the enactment. Chasuble, Alb and Tunicle had Arches -

disappeared for more than sixty years ; and it has been argued
fairly that this word would not have force to bring back any-
thing that had disappeared more than a generation ago. To
retain means, in common parlance, to continue something now
in existence. It is reasonable to presume that the alteration

was not made without some purpose ; and it appears to their

Lordships that the words of the Rubric, strictly construed, would
not suffice to revive ornaments which had been lawfully set

aside, although they were in use in the second year of Ed-
ward VI. But whether this be so or not, their Lordships are of

opinion that as the Canons of 1603-4, which in one part seemed
to revive the vestments, and in another to order the surplice

for all ministrations, ought to be construed together, so the Act
of Uniformity is to be construed with the two canons on this

subject, which it did not repeal, and that the result is that the

Cope is to be worn in ministering the holy communion on high
feast days in Cathedrals, and Collegiate churches, and the surplice

in all other ministrations. Their Lordships attach great weight
to the abundant evidence which now exists that from the days Expo&itio con-

of Elizabeth to about 1840, the practice is uniformly in ac- tanporanea.

cordance with this view ; and is irreconcileable with either of

the other views. Through the researches that have been referred

to in these remarks a clear and abundant expositio contemporanea

has been supplied which compensates for the scantiness of some
other materials for a judgment " (q).

As to the biretta, the Privy Council said that it was carried Biretta.

in the hand and not worn in church ; and that they should not
be justified on the evidence in pronouncing this act unlawful (q).

Under the Public Worship Regulation Act, 1874 (37 & 38
Vict. c. 85, s. 8), a special procedure and tribunal was esta-

blished for the trial of certain ecclesiastical offences, one of Clifton v.

Hidsdale.

(p) ElphinstoneY. Purchas>~L.'R., (q) Hehbert v. Purchas, Bullock,
3 Adm. & Ecc. pp. 94, 95. Vide Special Report, Butterworths, 1871;
infra, p. 730. L. R., 3 P. C. p. 60o.
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which is thus described—" (2) That the incumbent has within
" the preceding twelve months used or permitted to be used in
" such church or burial ground any unlawful ornament of the
" minister of the church, or neglected to use any prescribed
" ornament or vesture." Under this provision proceedings were
taken against Mr. Eidsdale for, among other alleged offences,

wearing the Eucharistic vestments. In the court of first in-

stance the matter was not argued, and the judge (Lord
Penzance) followed the ruling of the Privy Council in the case

of Mr. Purchas, and pronounced these vestments illegal (q).

Appeal was made to the Privy Council, which had the matter
re-argued at length, but came finally to the same conclusion,

viz., that they were illegal. The Advertisements were said to

have been issued under the conditions required by the statute of

Elizabeth, and to have had the force of law, and to have altered

the vestments and made the surplice, and in cathedrals and
collegiate churches the cope and surplice, the only legal

Eucharistic vestments, and those only, it was said, are " retained"

by the present rubric (r) . This decision, however, was by the

majority only. It has been subjected to severe criticism. One
of the members of the Privy Council, Lord Selborne, has taken

the unusual course of writing a book (s) to justify it, in answer
to Mr. Parker (t) ; and the question cannot yet be considered

as settled.

The canons of 1603 upon this subject are as follows :

—

Canon 16. Can. 16. " In the whole divine service, and administration of

the Holy Communion, in all colleges and halls in both univer-

sities, the order, form and ceremonies shall be duly observed as

they are set down and prescribed in the Book of Common
Prayer, without any omission or alteration."

Canon 17. Can. 17. " All masters and fellows of colleges or halls, and
all the scholars and students in either of the Universities, shall

in their churches and chapels, upon all Sundays, holydays, and
their eves, at the time of divine service, wear surplices according

to the order of the Church of England ; and such as are

graduates, shall agreeably wear with their surplices such hoods

as do severally appertain unto their degrees."

Canon 58. Can. 58. " Every minister saying the public prayers, or

ministering the sacraments, or other rites of the church, shall

wear a comely surplice with sleeves, to be provided at the charge

of the parish. And if any question arise touching the matter,

decency, or comeliness thereof, the same shall be decided by the

discretion of the ordinary. Furthermore, such ministers, as are

graduates, shall wear upon their surplices at such times, such

hoods as by the orders of the Universities are agreeable to their

(q) 1 P. D. p. 316. (t) Introduction to the History
(r) 2 P. D. p. 276. of the Successive Revisions of the

(s) Notes on some passages in the book of Common Prayer. The first

Reformed Liturgical History of the book of Edward VI. compared, &c,
Eeformed English Church, 1878. 1877.
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degrees, which no minister shall wear (being no graduate) under

pain of suspension. Notwithstanding it shall be lawful for

such ministers as are not graduates to wear upon their surplices,

instead of hoods, some decent tippet of black, so it be not

silk."

Sect. 4.

—

Ornaments and Decorations of the Church.

Recent decisions have made it necessary to distinguish be- Distinction

tween—1, goods and furniture, ornaments in the sense of j^^^a
118'"

ornamenta, of the church, and, 2, decorations of the church. decorations.

We will first consider the law as to the furniture or ornaments

of the church.

The Privy Council have determined that "all the several

articles used in the performance of services and rites of the

church are ornaments " (u).

(u) Westerton v. Liddell, Moore,
Special Report, pp. 157, 158. Their
lordships refer to Forcellini's Lexi-
con for the meaning of Ornamentum.
The ecclesiastical use of the word
is clearly explained in Lyndwood :

(Walttrus.) "Sint" (sc. Archi-
diaconi) " Ecclesiarum Rectores ;

"

et infra.
1

' Provideant Archidiaconi
ut linteamina et alia

(

m
) ornamenta

altaris, sicut decet,
(

n
) sint honesta

;

et libros habeat ecclesia idoneos ad
psallendum pariter et legendum

;

et ad minus duplicia sacerdotalia

yestimenta: et ut honor debitus

divinis officiis in omnibus impen-
datur. Praecipimus etiam ut qui
altari ministrat, suppellicio in-

duatur."
(Gloss.) (m.) Ornamenta altaris.

Qualia sunt frontilia, cortinae, et

caetera hujusmodi.
(n.) Sicut decet. Haec decentia

respici debet secundum qualitatem
ecclesiae et ipsius facultates ; ut
scilicet secundum quod ecclesia

magis abundat in facultatibus, sic

mehora et preciosiora habeat orna-
menta (p. 52).

De Officio Archidiaconi. "Archi-
diaconi est prospicere ut Sacramenta
rite conserventur et administrentur,
atque potissimum Eucharistia et

sanctum oleum sub clavibus custi-

diantur. Ornamenta quoque Eccle-
siarum ab eodem visitentur, et

possessiones recenseantur "
(pp. 49,

50).

P. VOL. T.

Stephanies. " Habeant etiam
Archidiaconi in scriptis redacta

omnia ornamenta
(
t
), et utensilia (

u
),

Ecclesiarum. Vestes quoque et

libros, quae singulis annis suo
faciant conspectui praesentari, ut
videant quae fuerunt adjecta per
diligentiam personarum; vel quae
tempore intermedio per ipsarum
malitiam vel imperitiam deperie-

runt."

(Gloss.) (t.) Ornamenta. Quae
sic dicta sunt, quia eorum cultu

Ecclesiae ornantur et decorantur.

Sunt namque ornamenta secundum
Janue?i. decus, gloria, laus, dignitas,

sive preciosa vestimenta seu jocalia,

quorum cultu Ecclesiae decorantur.

(u.) Utensilia, i. e. ad utendum
apta sive necessaria. Haec autem
alibi vocantur Cimelia, sicut legitur

extra de offi. Arch. c. ea quoe et 12 q.

2 Apostolicos. Et per haec Utensilia

intelliguntur vasa Ecclesiae quae-

cunque, sacrata vel non sacrata

(pp. 156, 157).

See also the following constitu-

tion, "De Archidiaconis quoque
statuimus ut ecclesias utiliter et

fideliter visitent, de sacris vasis

et
(
e
) vestibus, et qualiter diurnis

et nocturnis officiis ecclesiae servia-

tur, et generaliter de temporalibus
et spiritualibus inquirendo."

(Gloss.) (e.) Vestibus. Repete
sacris, dictis vulgariter vestimentis.

Supple, et caeteris ecclesiae orna-
mentis. (Otho. Athon, p. 52.)

3 A



722 THE CHURCH IN HER RELATION TO HER MEMBERS.

Inert orna-

ments.

Ordinary's
care therein.

13 Edw. 1.

st. 4.

Canon 85.

Church-
warden's care
therein.

They have also said, " There is a clear and obvious distinction

between the presence in the church of things inert and unused,

and the active use of the same things as a part of the adminis-

tration of a sacrament or of a ceremon}^. Incense, water, a

banner, a torch, a candle and candle-stick may be parts of the

furniture or ornaments 6f a church ; but the censing of persons

and things, or, as was said by the Dean of Arches, the bringing

in incense at the beginning or during the celebration, and
removing it at the close of the celebration of the Eucharist, the

symbolical use of water in baptism, or its ceremonial mixing
with the sacramental wine ; the waving or carrying the banner

;

the lighting, cremation, and symbolical use of the torch or

candle : these acts give a life and meaning to what is otherwise

inexpressive, and the act must be justified, if at all, as part of a

ceremonial law " (x).

It is ordered by the old constitutions of the church that

—

" The archdeacons shall take care that the clothes of the altar

be decent and in good order, that the church have fit books

both for singing and reading, and at least two sacerdotal

vestments "
{y).

By the statute of Circumspecte agatis, 13 Edw. 1, st. 4, " The
king to his judges sendeth greeting : Use yourselves circum-

spectly, in all matters concerning the Bishop of Norwich and
his clergy, not punishing them if they hold plea in Court
Christian of such things as be mere spiritual. . . . Also if

prelates do punish ... for that the church is not conveniently

decked. ... In all cases above rehearsed the spiritual judge
shall have power to take knowledge, notwithstanding the king's

prohibition."

Not conveniently decked.']—For the law allows the ecclesiastical

court to have conusance in this case, of providing decent orna-

ments for the celebration of divine service (z).

By Can. 85 of 1603, " The church-wardens or quest-men shall

take care and provide that the churches be well and sufficiently

repaired, and so from time to time kept and maintained, that

the windows be well glazed and that the floors be kept paved,

plain, and even, and all things there in such an orderly and
decent sort, without dust, or anything that may be either

noisome or unseemly, as best becometh the house of (rod, and
is prescribed in an homily to that effect. The like care they

shall take that the churchyards be well and sufficiently repaired,

fenced and maintained with walls, rails, or pales, as hath been
in each place accustomed, at their charges unto whom by law
the same appertaineth : but especially they shall see that at

every meeting of the congregation peace be well kept : and that

all persons excommunicated and so denounced be kept out of the

church."

(x) Martin v. Mackonochie, L. R., (y) Lind. p. 52.

2 P. C. p. 365. (z) 2 Inst. p. 489.
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By 1 Eliz. c. 2, s. 13, " Such ornaments of the church, and of l Eliz. c. 2.

the ministers thereof, shall be retained and be in use, as was in Goods and

this Church of England by authority of parliament in the second ^^al.
year of the reign of King Edward VI., until other order shall

be therein taken by the authority of the queen's majesty, with
the advice of her commissioners appointed and authorized under
the great seal of England for causes ecclesiastical, or of the

metropolitan of this realm."

Other order.']—Pursuant to this clause, the queen in the third

year of her reign, granted a commission to the archbishop,

bishop of London, Dr. Bill, and Dr. Haddon, to reform the

disorders of chancels, and to add to the ornaments of them, by
ordering the Commandments to be placed at the east end (a).

And by the rubric before the present Common Prayer Book, Rubric.

" Such ornaments of the church, and of the ministers thereof, at

all times of their ministration, shall be retained and be in use,

as were in this Church of England by the authority of parlia-

ment in the second year of the reign of King Edward VI." (b).

By Can. 82 of 1603, " Whereas we have no doubt, but that in Canon 82.

all churches within the realm of England convenient and decent
^
h
^1 ^

Ioly

tables are provided and placed for the celebration of the holy
a

~
e *

communion, we appoint that the same tables shall from time

to time be kept and repaired in sufficient and seemly manner,
and covered in time of divine service with a carpet of silk or

other decent stuff, thought meet by the ordinary of the place

if any question be made of it, and with a fair linen cloth at

the time of the ministration, as becometh that table, and so stand,

saving when the said holy communion is to be administered : at

which time the same shall be placed in so good sort within the

church or chancel, as thereby the minister may be more con-

veniently heard of the communicants in his prayer and minis-

tration, and the communicants also more conveniently and in

more number may communicate with the said minister, and that

the Ten Commandments be set up on the East end of every

church and chapel, where the people may best see and read the

same, and other chosen sentences written upon the walls of the

said churches and chapels in places convenient ; and likewise

that a convenient seat be made for the minister to read service

in. All these to be done at the charge of the parish."

In the case of JSfeivson v. Baiddry (in the reign of Queen Altar rails

Anne), the case was, that the communion table of ancient time and platform,

had been placed in the chancel, that there were ancient rails

about it which were out of repair, that at a meeting of the

majority of the parishioners a parish rate was made to replace

the communion table in the chancel, and to repair the said rails,

and raise the floor some steps higher for the sake of greater

decency; and upon refusal to pay the rate, and a prohibition

prayed, the court inclined that the parishioners might do these

(a) Gibs. p. 201. (6) Vide supra, pp. 712, 713.

3 a2



724 THE CHURCH IN HER RELATION TO HER MEMBERS.

things ; for they are compellable to put things in decent order,

and as to the degrees of order and decency there is no rule, but
as the parishioners by a majority do agree (b).

Decisions as In the case of Faulkner v. Litchfield (c) , it was holden by the

Ho?
r

Table
°f Court of Arches that a holy table of solid stone so weighty as

to be irremoveable except by mechanical means, was unlawful,

and the decision of the Consistory Court granting a faculty to

confirm the erection of such a holy table was reversed.

In the case of Liddell v. Westerton (d), the Privy Council

ap23roved of this decision, and held that " a marble slab with
a super-aUare on the side nearest the wall," standing "apart from
the wall, supported upon stone carved arches, the arches resting

upon a stone plinth, which is let into and embedded in the

pavement on which it stands," with a cross " attached to the

super-attare" was unlawful.

These decisions, however, so far as they turned upon the

necessity of the holy table being moveable, or upon the supposed
propriety of making the holy table unlike a Roman Catholic

altar, will require careful reconsideration, having regard to the

subsequent decision of the Privy Council authorizing a ledge

or retable upon the holy table, and the subsequent decisions of

the Privy Council and other courts authorizing reredoses of

great splendour, whose only rationale is as an adjunct to a

permanent holy table, and which would be found equally appro-

priate to a Roman Catholic altar (e).

There is also a difficulty in moving by manual labour a holy
table of the usual magnitude beyond the altar rails ; and altar

rails are legal and usual.

When it is remembered further that the Church Building
Acts provide that, where a church is built partly in one and
partly in another diocese or archdeaconry, the jurisdiction over

it is to be determined by the position of the altar or communion
table (/), which would be absurd if the holy table were to be

moveable, it will be seen that the last word has not been said on
this matter.

In Ridsdale v. Clifton (g) the late Dr. Stephens contended, in

a forcible argument on the subject of the position of the

minister during the consecration prayer, that the holy table

must always be placed during the celebration of the holy com-
munion in some position away from the east wall and table-

wise ; but his argument found no favour with the Privy
Council.

Second Holy In some cathedrals and large churches there have always
Tables. been two holy tables, placed in different parts of the church.

Of recent years several applications have been made to diocesan

chancellors for faculties authorizing a second holy table. In

{h) 7 Mod. p. 69. (c) Vide infra, p. 733.

(c) 1 Roberts, p. 184. (/) 59 Geo. 3, c. 134, s. 6;
(d) Moore's Special Report; and 2 & 3 Will. 4, c. 61.

see Durst v. Masters, 1 P. D. p. 373. (g) 2 P. D. p. 276.
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some cases it is believed such faculties have been refused ; but in

many they have, upon special reasons being given, been granted.

A reported case, which illustrates the state of the law on the

subject, is that of Re Hoi;/ Trinity Church, Stroud Green (h).

In ancient times the bishops preached standing upon the Pulpit,

steps of the altar ; afterwards it was found more convenient to

have pulpits erected for that purpose (i).

By Can. 83 of 1603, " The church-wardens or quest-men, at Canon 83.

the common charge of the parishioners in every church shall

provide a comely and decent pulpit to be set in a convenient

place within the same, by the discretion of the ordinary of the

place if any question do arise, and to be there seemly kept for

the preaching of God's word."

By Can. 82 (just quoted), a convenient seat shall be made Canon 82.

" for the minister to read service in "
(,/).

Reading desk.

The Court of Arches has in the days of compulsory church Spire,

rates issued a monition against churchwardens to repair and
reinstate, in its original form, the spire of a church which had
been destroyed by lightning (k).

By Can. 81 of 1603, already quoted, " there shall be a font Canon 81.

of stone in every church and chapel where baptism is to be Font -

ministered ; the same to be set in the ancient usual places "
(/).

In an act in the 27 Hen. 8, for punishment of sturdy Chest for

vagabonds, it was enacted, that money collected for the poor
alms '

should be kept in the common coffer or box standing in the

church of every parish.

And by Can. 84 of 1603, "The church-wardens shall provide Canon 84.

and have, within three months after the publishing of these

constitutions, a strong chest, with a hole in the upper part

thereof, to be provided at the charge of the parish (if there be
none such already provided), having three keys, of which one
shall remain in the custody of the parson, vicar, or curate, and
the other two in the custody of the church-wardens for the time
being : which chest they shall set and fasten in the most con-

venient place, to the intent the parishioners may put into it their

alms for their poor neighbours. And the parson, vicar or curate

shall diligently, from time to time, and especially when men
make their testaments, call upon, exhort, and move their neigh-

bours to confer and give, as they may well spare to the said

chest, declaring unto them, that whereas heretofore they have
been diligent to bestow much substance otherwise than God
commanded, upon superstitious uses, now they ought at this

time to be much more ready to help the poor and needy, knowing
that to relieve the poor is a sacrifice which pleaseth God ; and

(h) 12 P. D. p. 199. See also (k) Viscount Maynard v. Brand,
The Vicar of St. Peter's, Eaton 3 Phillim. p. 501. See also Be
Square v. Parishioners, Consistory Palatine Estate Charity, 39 Ch. D.
of London, August 8th, 1894. p. 54.

ft) Ayl. Par. p. 121. (I) Yide supra, p. 487.

(/) Vide supra, p. 723.



726 THE CHURCH IN HER RELATION TO HER MEMBERS.

Canon 20.

Chalice and
other vessels

for the com-
munion.

that also, whatsoever is given for their comfort is given to

Christ himself, and is so accepted of him, that he will mercifully

reward the same. The which alms and devotion of the people

the keepers/ of the keys shall yearly, quarterly, or oftener (as

need requireth) take out of the chest and distribute the same in

the presence of most of the parish, or six of the chief of them,
to be truly and faithfully delivered to their most poor and needy
neighbours."

Basin for the By the rubric, whilst the sentences of the offertory are in
offertory. reading, " the deacons, churchwardens, or other fit person

aptpointed for that purpose, shall receive the alms for the poor,

and other devotions of the people, in a decent basin, to be pro-

vided by the parish for that purpose."

This offertory was anciently an oblation for the use of the

priest, but at the Eeformation it was changed into alms for the

poor (m).

By Can. 20 of 1608, already quoted (??), the church-wardens,
with the advice and direction of the minister, are to provide " a
sufficient quantity of fine white bread and of good and wholesome
wine ;

" which wine is to be brought to the communion table " in

a clean and sweet standing pot or stoop of pewter, if not of

purer metal."

The parishioners shall find at their own charge the chalice or

cup for the wine (o).

Which, says Lindwood, although expressed in the singular

number, yet is not intended to exclude more than one, where
more are necessary (p).

The parishioners at their own charge shall find bells with
ropes (q) .

The parishioners shall find at their own charge a bier for the

dead (r).

By Can. 80 of 1603, " The church-wardens or quest-men of

every church and chapel shall, at the charge of the parish,

provide the Book of Common Prayer, lately explained in some
few points by his majesty's authority, according to the laws and
his highness's prerogative in that behalf ; and that with all

convenient speed, but at the furthest within two months after

Bible. the publishing of these our Constitutions. And if any parishes

be yet unfurnished of the Bible of the largest volume, or of the

book of homilies allowed by authority, the said church-wardens
shall within convenient time provide the same at the like charge

of the parish."

Bible of the largest Volume.']—This was directed by the second

of Lord Cromwell's Injunctions under King Henry VIII. ; and
in the thirty-third year of the same reign it was enforced by
proclamation and a penalty of 40s. The like order for this, and

Bells.

Bier.

Canon 80.

Common
Prayer Book.

m) Ayl. Par. p. 394.

n) Vide supra, p. 525.

(o) Lind. p. 252.

\j>) Ibid.

(g) Lind. p. 252
Rector of Clapham,
p. 16.

(r) Lind. p. 252.

see Pearce v.

3 Hagg. Eccl.
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also for the paraphrase of Erasmus, was in the Injunctions of

Edward VI., and continued in those of Queen Elizabeth, and
(together with the Book of Homilies) in the Canons of 1571.

But what Bible is here meant by that of the largest volume is

not very clear. King James the First's translation was not

then made ; Queen Elizabeth's Bible was called the Bishop's

Bible ; and the translations and reviews commonly called the

Great Bible, were those of Tindal and Coverdaie in the time of

King Henry VIII., and that which was published by direction

of Archbishop Cranmer in the reign of Edward VI. (s).

Lately explained.']—To wit, in the conference at Hampton
Court (t).

By 14 Car. 2, c. 4, s. 22, a true printed copy of the present H Car. 2, c. 4.

Book of Common Prayer was, at the costs and charges of the

parishioners of every parish church and chapelry, cathedral

church, college and hall, to be provided before the feast of

St. Bartholomew, 1662.

By Can. 80, just quoted, a Book of Homilies was to be Book of

provided. Homilies.

The register books ordered by canon and by statute to be Register

provided have been already mentioned (u). books.

By Can. 99 of 1603, the table of degrees of marriages pro- Table of

hibited, " shall be in every church publicly set up and fixed at degrees,

the charge of the parish " (x).

By Can. 82 of 1603, already quoted, the Ten Commandments TenCom-
shall be set " upon the east end of every church and chapel, mandments.

where the people may best see and read the same "(//). It

seems they need not be put up in the chancel (z) .

By the same Canon, " Other chosen sentences " shall " be Sentences,

written upon the walls of the said churches and chapels, in

places convenient."

The laws as to the monuments of the dead in churches have Monuments,

been mentioned above (a).

Besides what has been observed in particular, there are many other goods

other articles for which no provision is made by any special law, aild orna-

and therefore must be referred to the general power of the
ments -

ordinary.

In Butterworth and Barker v. Walker and Waierhouse (b), it Organs, when
seems to have been the opinion of the Court of King's Bench legally neces-

that the consent of the parish is not necessary to the ordinary's
ornamental

ordering an organ to be erected in a church ; but the parish
cannot, without their consent, be charged with the expense of

erecting or repairing it, or adding new ornaments. Nor can the
consent of the vestry bind the parish without immemorial usage.

(s) Gibs. p. 202.

(t) Gibs. p. 201.
hi) Yide supra, pp. 497, 498, 634.
lx) Yide supra, pp. 569, 570.

(y) Yide supra, p. 723.

(z) Liddell v. Beat, 14 Moo.
P. C. C. p. 1.

(a) Pp. 691—696.
\b) 3 Burr. p. 1689,
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Existing law
as to church
ornaments.

Organist.

Other orna-
ments en-
joined by-

Archbishop
Winchelsey.

In that case, the organ being provided for by voluntary con-

tribution, a prohibition was denied.

Lord Stowell says, " It may be difficult indeed in some cases

to distinguish, whether an addition of this kind to the service of

the Church is to be deemed necessary or ornamental ; because
organs in some churches may be necessary, though in others

only ornamental. In Cathedral Churches they would, I conceive,

be deemed necessary, and the Ordinary might compel the Dean
and Chapter to erect an organ, as proper and necessary for the

service usually performed in such places" (c). So Sir J. Nicholl,

in Jay v. Webber (d).

The law respecting the authority which sanctions church
ornaments is now generally understood and settled. The con-

sent of the parishioners is not indispensably necessary, unless to

charge the parish with an expense for the support of the orna-

ment after it has been put up. But if there is no such charge
incurred, the approbation of the majority of the parishioners is

not necessary, nor the disapprobation binding on the ordinary.

A faculty did not enjoin the raising of any rate ; and if the

ornament is found a burthen, it may be removed by another

faculty. These were the dicta of Lord Stowell in The Church-

wardens of St. John'' a (Margate) v. The Parishioners, 8fc. of the

same Parish (e), in which case a faculty for accepting and erecting

an organ was granted without a clause against future expenses

being charged on the parish, and in which objections of certain

of the parishioners were overruled. Of course in this, as well as

in all faculties properly granted, due regard was had to the

condition of the inhabitants, and the general circumstances of

the parish. A like principle was adopted in Jay v. Webber (/),
and by Sir W. Wynne in Pierce v. The Rector, fyc. of Clapham (g).

Since the abolition of compulsory church rates the consent of the

parishioners is even less necessary.

The salary and duties of the organist and his control by the

minister are treated of later (h).

There are also besides these, by an ancient constitution of

Archbishop Winchelsey, divers other particulars enjoined to be

found at the charge of the parish, which since the Eeformation
are become in part obsolete ; but nevertheless, as they frequently

occur in our books, it may be proper not to pass them altogether

unnoticed. Which constitution is thus (*) :

The parishioners shall find at their own charge " these several

things following : a legend, an antiphonar, a grail, a psalter, a

troper, an ordinal, a missal, a manual, a chalice, the principal

vestment, with a chesible, a dalmatic, a tunic, with a choral cope,

(c) 1 Consist, p. 199.

Id) 3 Hagg. Eccl. p. 8.

(e) 1 Consist, p. 198.

(/) 3 Hagg. Eccl. p. 4.

(g) 3 Hagg. Eccl. p. 11.

(h) Yide infra, Part VI. Chap.
VII. sect. 3.

(?) See the quotation from the
judgment of the Privy Council, in

Liddell v. Westerton (Moore, Special

Eep. 156, 157), at p. 721, supra.
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and all its appendages, a frontal for the great altar, with three

towels, three surplices, one rochet, a cross for processions, a cross

for the dead, a censer, a lanthorn, an hand-bell to be carried

before the body of Christ in the visitation of the sick, a pix for

the body of Christ, a decent veil for Lent, banners for the roga-

tions, bells with ropes, a bier for the dead, a vessel for the

blessed water, an osculatory, a candlestick for the taper at

Easter, a font with a lock and key, the images in the church,

the chief image in the chancel, the enclosure of the churchyard,

the reparation of the body of the church within and without as

well the images as glass windows, the reparation of books and
vestments as occasion shall be " (k).

Legend."]—The book containing lessons to be read in the

public service, taken out of the Holy Scripture, the lives of

saints, the writings of the ancient fathers and other doctors of

the church (/)

.

Antiphonar,]—From dvrl, contra, and (pavy, sonus ; so called

from the alternate repetition of the psalm ; one part thereof

being sung by one part of the choir, and the other part thereof

by the other part of the choir : and it contained not only the

antiphonw, as the word barely signifies, but also the invitatories,

hymns, responsories, verses, collects, and whatever was said or

sung in the choir, called the seven hours, or breviary, except the

lessons (m).

Grail.]— Grradale
;

strictly taken, this signifies that which is

sung gradatim after the epistle : but here it is to be understood

of that whole book which contains all that was to be sung by
the choir at high mass ; the tracts, sequences, hallelujahs, the

creed, offertory, trisagium, and the rest ; as also the office for

sprinkling the holy water (n) .

Psalter.]—The book wherein the psalms are contained (o).

Troper.]—This contained the sequences only; which were
not in all grails. The sequences were devotions used after the

epistle (p).

Ordinal.]—The book which orders the manner of performing
divine service ; and seems to be the same which was called the

pie, or portuis, and sometimes porHforium (q)

.

Missal.]—The book which contains all things pertaining to

the saying of mass (r)

.

Manual.]—So called a manu, as being required to be con-

stantly at hand ; and it seems to be the same as the ritual ; and
contains all things belonging to the ministration of the sacra-

ments and sacramentals ; also the blessing of fonts, and
other things by the use of the church requiring benediction

;

and the whole service used at processions (s).

(k) Lind. p. 251. (p) Ibid.

(I) Ibid. (q) Ibid. ; Johnson's Canons, Yol.
(m) Ibid. II. Vide supra, p. 705.

Ibid. (r) Lind. p. 251.

(o) Ibid. (s) Ibid.



THE CHURCH IN HER RELATION TO HER MEMBERS.

Principal Vestment."]—That is, the best cope to be worn on the

principal feasts (t).

ChesibU.]—Casula; the garment worn by the priest, next
nnder the cope ; which was called also the planet. And it is

said to be so called, as being a kind of cottage (as it were), or

little house, covering him all over (u).

Dalmatic]—A deacon's garment; so called from being at first

woven in Dalmatia (x).

Tunic.]—The subdeacon's garment which he uses in serving

the minister at the mass (?/).

Choral cope.]— Capa in choro ; a cope not so good as that to

be used on festivals, but to be worn by the priest who presided

at the saying or singing the hours (s).

The capa is said to have been called a capiendo, because it

contains or covers the whole man (a).

And all its Appendages.]—To wit, the amyt, alb, girdle,

maniple, and stole (b).

Frontal.]—A square piece of linen cloth covering the altar,

and hanging down from it ; otherwise called a pall (c).

For the great Altar.]—In honour of the saint to whom the

church is dedicated ; which, was wont to be placed in the choir,

as in a more solemn part of the church (d) .

Three Towels.]—Two to be laid upon the altar under the

corporal, and the third for wiping the hands (e).

Three Surplices.]—For the use of the three ministers of the

church : the priest, deacon, and subdeacon (/).
Rochet.]—A Rochet is a surplice, save that it has no sleeves

;

and was for the clerk who assisted the priest at the mass; or for

the priest when he baptize children-, that his arms might be

more at liberty (g)

.

A Cross for the Bead.]—To be laid on the coffin, as it seems

;

or on the corpse when it was brought to the church (h).

Pix.]—With a lid or cover (t).

Oscillatory.]—This was a tablet or board, with the picture of

Christ, the blessed Virgin, or the like ; which the priest kissed

himself, and gave to the people for the same purpose, after the

consecration was performed, instead of the ancient kiss of

charity (k).

Images.]—To wit, of Christ crucified, and of other saints (/).

The chief Image in the Chancel.]— That is, of the saint to whom
the church is dedicated (m).

(t) Lind. p. 252. Yide supra,

pp. 718, 719.

(u) Ibid.

(x) Ibid.

(y) Ibid.

(z) Johnson's Canons, as above,
(a) Lind. p. 252.

(6) Ibid,

(c) Ibid.

(ft
7

) Ibid,

(e) Ibid.

(/) Ibid.

{g) Ibid.

(h) Johnson's Canons, as above.
M Lind. p. 252.

(k) Johnson's Canons, as above.

(?) Lind. p. 253.

(m) Ibid.



LITURGY AND RITUAL. 731

A credence table lias been pronounced a legal ornament of Credence

the church, being subsidiary or auxiliary to the celebration of table -

the Eucharist, according to the rubrics which relate to that

service (n) .

So much with respect to the furniture or ornamcnta of the

church. We have now to consider the category of embellish- Embellish-

ments or decorations (o). dSltLs.
These decorations must be not inconsistent with the doctrine

arQ
of the church, and must be sanctioned by the authority of a lawful,

proper faculty from the ordinary (p): To this category belong

all architectural decorations, the cross, the reredos, moveable
ledges on the holy table or super-altar, the painted window,
vases of flowers and the like (q).

The language of the Privy Council has been already adverted Not to be

to. " Incense, water, a banner, a torch, a candle, a candlestick,
Usg^

momaUy

may be part of the furniture or ornaments of the church," in

which passage the word ornament is used to include furniture

and decorations. The distinction, however, must, according to

the present exposition of the law, be carefully observed between
such articles per se and the ceremonial use or introduction of

them into the services of the church. Thus, on the ground that

it was ceremonially used, incense burnt during the celebration

of the Eucharist or other portions of the service has been
disallowed.

With respect to the coverings of the holy table, in the Wester- Coloured

ton v. Liddett case there was objection taken, both to the use of ^e

^f
s of

divers coloured cloths embroidered and adorned and so used as Table lawful,

to cover the holy table with five different coverings at different

seasons of the year, and to -the use of embroidered linen and lace

in lieu of a simple " fair white linen cloth " at the administra-

tion of the holy communion. The judges of the Consistory of

London and of the Court of Arches pronounced both these

categories of coverings illegal, but the Privy Council said:—
" Next, as to the embroidered cloths, it is said that the Canon

orders a covering of silk, or of some other proper material, but
that it does not mention, and therefore, by implication, excludes

more than one covering. Their Lordships are unable to adopt
this construction. An order that a Table shall always be covered

with a cloth surely does not imply that it shall always be covered
with the same cloth or with a cloth of the same colour or texture.

The object of this Canon seems to be to secure a cloth of a suffi-

ciently handsome description, not to guard against too much
splendour. In practice, as was justly observed at the Bar, black

(n) Liddell v. Westerton, Moore,
Special Report, pp. 186—188.

(o) Yide supra, p. 722, what is

said by the Privy Council as to

inert ornaments.

(p) Vide post, Part VI. Chap. II.

sect. 6.

(q) Liddell v. Westerton, Moore,
Special Report; Elphin stone v. Pur-
chas, L. R., 3 Adm. & Eccl. p. 66

;

Etchings v. Cordingly, ibid. p. 113;
Liddell v. Beal, 14 Moo. P. C. C.

p. 1.
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Embroidered
and lace

cloths

unlawful.

Unlawful to

leave Holy
Table bare.

Candlesticks.

Flowers.

Super-altar.

Cross.

cloths are in many churches used during Lent, and on the death
of the sovereign, and some other occasions, and there seems
nothing objectionable in the practice. Whether the cloths so

used are suitable, or not, is a matter to be left to the discretion

of the ordinary. In this case their lordships do not see any
sufficient reason for interference, and they must, therefore,

advise the reversal of the sentence as to the cloths used for the

covering of the Lord's Table during the time of divine service,

both with respect to St. Paul's and St. Barnabas.
" The last question is with respect to the embroidered linen

and lace used on the Communion Table at the time of the

ministration of the holy communion. The rubric and the

canon prescribe the use of a fair white linen cloth, and both the

learned Judges in the Court below have been of opinion that

embroidery and lace are not consistent with the meaning of

that expression, having regard to the nature of the table upon
which the cloth is to be used. Although their Lordships are not

disposed in any case to restrict within narrower limits than the

law has imposed, the discretion which, within those limits, is

justly allowed to congregations by the rules both of the Ecclesi-

astical and the Common Law Courts, the directions of the rubric

must be complied with ; and upon the whole their Lordships do
not dissent from the construction of the rubric adopted by the

present decree upon this point ; and they must, therefore, advise

Her Majesty to affirm it " (q).

In Elphimtone v. Purchas (r), one of the charges was that

Mr. Purchas, "when there was no administration of the holy

communion, caused or permitted the holy table to be and remain
during divine service without any decent covering, such as is

enjoined and required by the 82nd Canon of the church."

Sir Eobert Phillimore said :

" The leaving of the holy table wholly bare and uncovered

during divine service is, I believe, a practice without warrant

from primitive use or custom ; but it is certainly contrary to

the 82nd Canon, which governs this question, and is therefore

illegal."

It was held by the judge of the Consistory Court in the case

of Westerfon v. Liddetl, that candlesticks upon the holy table

were legal decorations (s)

.

Yases of flowers on the holy table were holden lawful in

Elphimtone v. Purchas (r).

A moveable ledge of wood or super-altar on which two candle-

sticks were placed, and which was itself placed at the back of the

holy table, was decided to be lawful in Liddett v. Bealit).

The cross was holden to be lawful when on a chancel screen

in Liddell v. Westerton (u) ; when placed in the centre compart-

(q) Moore's Special Report, pp.
188, 189.

(r) L. R., 3 Adm. & Eccl. p. 66.

(s) Moore, Special Eeport, p. 71.

(t) 14 Moo. P. C. C. p. 1. See
Etchings v. Cordingley, L. E., 3 Adm.
& Eccl. p. 113.

(u) Moore's Special Eeport, p. 175.
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ment of the east window of the chancel in Liddell v. Beal (v)

;

and when on the chancel screen in Bradford v. Fry (x).

A wooden cross was holden unlawful when attached to the

Holy Table in Liddell v. Westerton (y) ; and so was a moveable

cross of wood upon a ledge upon, or apparently upon, the holy

table in Martin v. Durst (z). This last decision, in which the

Privy Council reversed Sir Eobert Phillimore, excited at the

time a good deal of surprise.

The result seems to be that a cross is lawful everywhere except

on the holy table or on a structure which itself is or appears

to be on the holy table. There can be no doubt about the

fact of the prohibitory decisions ; but it is not easy to discover

any principle on which they rest.

There is no doubt about the lawfulness of a chancel screen, Chancel

with or without gates. One such was allowed, though regret- 8creen -

fully, by Dr. Lushington in Westerton v. Liddell (a). Since

then there have been several cases ; but diocesan chancellors

have occasionally thought gates unnecessary or inexpedient, and
have refused faculties for them (b).

The lawfulness of a reredos at the back of the holy table, Reredos.

though, as already pointed out, it implies that the holy table

remains always in one place, has been assumed as past question

in a number of recent suits. The controversy has been as to

the lawfulness of putting sculptured figures or images upon the

reredos, or as to the lawfulness of particular figures or represen-

tations.

Till recently there was very little in the way of judicial Images,

decisions about images.

There was Pricket's Case (c), in which a man was bound over Pricket's Case.

by Wray, C.J., for breaking what were said to be superstitious

pictures in the window of a church, without licence from the

ordinary.

There was a case in 1639, when the parishioners of All All Hallows',

Hallows', Barking, complained to the bishop of certain pictures Barking, Case.

and images contrary, as they said, to the laws of the church
having been set over the font ; and in which, by consent, the

chancellor ordered the pictures to be taken down (d)

.

And there was a case in the diocese of Lincoln, where Bishop Cooke v. Tal-

Barlow interfered, in which the validity of a reredos, with lents -

painted representations of the Apostles, was upholden by the

Court of Arches. This case, Cooke v. Tallents, which was dis-

covered in the records of the Court, and to wThich the Editor was
guided by Bishop Barlow's pamphlet, was relied upon in the
Court of Arches in Boyd v. Phillpotts (e). The Privy Council,

(v) 14 Moo. P. C. C. p. 1. ibid. p. Ill ; Re St. Agnes, 11 P. D.
x) 4 P. D. p. 93. p. 1 ; Rector of St. Andrews, Rom-
y) Moore's Special Report, p. ford v. All persons (1894), P. p. 220;

186. Vicar of St. James", Norland v.
(z) 1 P. D. pp. 123, 373. Parishioners (1894), P. p. 256.
(a) Moore's Special Report, p. 71. (c) Cro. Jac. p. 367.

(6) See Bradford v. Fry, 4 P. D. \d) Gibs. App. p. 1465.

p. 93 ; Re St. Augustine, Haggerston, (e) L. R., 4 Adm. & Eccl. p. 297,
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being satisfied with the correctness of the decision of the Arches
Court as to the lawfulness of the reredos, did not hear counsel

in support of it, and then lapsed into the unfortunate error of

treating the decision in Cooke v. Tallcnts as of no value, as being

a " consent " judgment, which it was not.

There has been also preserved on the statute book an act,

3 & 4 Edw. 6, 3 & 4 Edw. 6, c. 10, " for the abolishing and putting away
Ct 10, divers books and images."

St. Margaret's About 1761 the question arose as to the validity of images in
Westminster, painted windows, when the celebrated window in St. Margaret's,

Westminster, having the scene of the Crucifixion, was put up
with funds provided by parliament. This case gave rise to

much discussion and to litigation, in which the main point was,

perhaps, not distinctly determined, but in which victory rested

with those who contended for the window, which still re-

mains (/).
Boyd v. THU- The question of images, however, came up for serious discus-

Potis
- sion and decision in the Exeter Reredos Case (g) , inwhich a reredos

in the cathedral of Exeter, made of carved stone having sculptured

representations in high relief of the Ascension, the Transfigura-

tion and the Descent of the Holy Ghost on the day of Pentecost,

ornamented with figures of angels and a cross, was holden

unlawful by Sir Henry Keating, sitting as assessor to the

bishop at a visitation, but was on appeal holden lawful by Sir

Robert Phillimore in the Court of Arches, and finally by the

Privy Council.

Hughes v.Ed- In the Denbigh Reredos Case (h), a stone reredos having in
wards. high relief the three figures of our Lord upon the Cross, the

Virgin and St. John, was holden by Lord Penzance lawful and
fit to be authorized by a faculty.

Reg. v. The In the quite recent case of Rcgina v. The Bishop of London (i), a
Bishop of mandamus was applied for to compel the Bishop of London to

transmit a representation under the Public "Worship Regulation

Act, 1874, so that the legality of the reredos in St. Paul's

Cathedral might be tried.

In that case the representation stated that the dean and chapter

had (1) " introduced into the said cathedral church, and set upon
the altar-piece or reredos therein, an image or sculptured sub-

ject representing our Lord upon the Cross in a conspicuous

position immediately above the communion table, the figure of

our Lord being of the height of five feet or thereabouts."

(2.) " That the said image or sculptured subject is so con-

structed as to have the appearance of such an altar crucifix as

London.

cited at p. 372 : 6 P. C. p. 435. See

Bp. Barlow's Works, a.d. 1692.

(/) Wilson, Ornaments of

Churches considered
;

Bothery's

Beturn, No. 171. See also Boyd v.

PhillpoUs, L. B., 4 Adm. & Eccl.

at p. 370.

(g) Boyd v. Phillpotts, L. B., 4

Adm. & Eccl. p. 297; on appeal,

PhillpoMs v. Boyd, L. B., 6 P. C.

p. 435.

(A) Hughes v. Edivards, 2 P. D.
p. 361. Query, see Be St. Lawrence
Pittington, 5 P. D. p. 13L

(i) 23 Q. B. D. p. 414; 24 Q. B.
D. p. 213.



LITURGY AND RITUAL. 735

was used in the Church of England immediately before the

Reformation, so as to answer the purposes for which such a

crucifix was intended."

(3.) " That the dean and chapter had introduced into the

said cathedral church, and set upon the said altar-piece or

reredos therein, an image or sculptured subject representing

the blessed Virgin Mary with the child in her arms, in a con-

spicuous position a few feet above the first-mentioned image or

sculptured subject, the figure of the Blessed Virgin being of the

height of five feet six inches or thereabouts."

The Bishop gave in substance as his reason for refusing to

further the proceedings, that the case fell within the principle of

the Exeter Reredos case ; and this reason, though holden insuffi-

cient by the Queen's Bench Division, was on the contrary holden
sufficient, and to show a good exercise of episcopal discretion,

by the Court of Appeal and by the House of Lords.

On the other hand, in the Folkestone case, pictures of Stations ClifUm v.

of the Cross were considered by Lord Penzance to be unlaw- Sidsdal€'

ful (&), evidence having been given by a Roman Catholic Eccle-

siastic that they were connected with a set of devotions which
Lord Penzance considered superstitious ; and in the same
case, Lord Penzance first, and the Privy Council on appeal,

held that a metal crucifix on the top of the chancel screen which
had been put up without a faculty must be taken down, both as

put up without a faculty and as a decoration for which in the

circumstances of that church no faculty ought to be granted, as

it was liable to be abused (/).

These last words contain the principle by which the Exeter Principle of

Reredos case, the Denbigh Reredos case, and the crucifix in the declsl0ns -

Folkestone case were respectively tested ; and the result is that

all images in stained glass, paintings or sculpture, are lawful

unless they are liable to be abused by superstitious devotion.

Another form of architectural decoration in connection with Baldachin,

the Holy Table, as appropriate to the basilica form of church as

a reredos is to the ordinary Gothic church, is a Baldachin or

canopy. A few are in existence in churches ; but in the one case

in which a faculty for a baldachin was applied for and opposed,

the Chancellor of London refused a faculty (m), basing his

judgment both on the very substantial ground that a large

majority of the parishioners opposed, and on the further ground
that baldachins were unlawful. This opinion, however, was
mainly founded upon a supposed connection between such
canopies and portable canopies used in processions in times
before the Reformation, a connection which it is respectfully

suggested by the Editor will be found on further inquiry to

be verbal only. The case came upon both judge and counsel as

(*) Clifton v. Bidsdale, 1 P. D. P. D. p. 276.

p. 316. (m) Wliite v. Bowron, 4 Adin. &
(Q Ibid.; Bidsdale v. Clifton, 2 Eccl. p. 207.
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a matter of much novelty ; and the actual refusal of the faculty

was unquestionably well founded upon the ground of the oppo-
sition of the parishioners.

Proceedings The Public Worship Eegulation Act, 1874 (37 & 38 Yict.
under P. W. c. 85), s. 8, gives power to take proceedings if the complainants

are of opinion—" (1) That in such church any alteration in or

addition to the fabric ornaments, or furniture thereof has been
made without lawful authority, or that any decoration forbidden
by law has been introduced into such church Provided
that no proceedings shall be taken under this act as regards any
alteration in or addition to the fabric of a church, if such
alteration or addition has been completed five years before the

commencement of such proceedings" (m).

Due attend-
ance on the
public

worship.

5 & 6 Edw. 6,

c. 1.

On pain of

punishment
by the cen-
sures of the
church.

9 & 10 Vict,

c. 59.

Sect. 5.

—

Attendance on and Behaviour at Public Worship.

The law of the Church of England provides that there shall

be public worship in her churches twice every day, as well as on
every holyday, under which category Sundays are included.

Civil penalties have been inflicted by the law of the state

upon lay parishioners absent without reasonable let from their

parish church on holydays, but not upon ordinary week days (n).

But the duty of performing daily service in church has been
again recognized by a recent statute (0).

By 5 & 6 Edw. 6, c. 1, s. 1, all persons " shall diligently and
faithfully having no lawful or reasonable excuse to be absent

endeavour themselves to resort to their parish church or chapel

accustomed, or upon reasonable let thereof, to some usual place

where common prayer and such service of God shall be used in

such time of let, upon every Sunday and other days ordained

and used to be kept as holydays ; and then and there to abide

orderly and soberly during the time of the common prayer,

preaching or other service of Grod :" on pain of punishment by
the censures of the church.

Sect. 2. " And for the due execution hereof, the King's most
excellent Majesty, the lords temporal, and all the commons
in this present assembled, doeth in Grod's name require

and charge all the archbishops, bishops, and other ordinaries,

that they shall endeavour themselves to the utmost of their

knowledge, that the due and true execution hereof may be had
throughout their dioceses and charges, as they will answer before

Grod for such evils and plagues wherewith Almighty Grod may
justly punish his people for neglecting this good and wholesome
law."

By 9 & 10 Yict, c. 59, s. 1, it is provided that this first section

(m) Yide infra, Part IV. Chap. IX. B. D. p. 671.

(n) See Taylor v. Timson, 20 Q. (0) 34 & 35 Yict. c. 37.
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" shall be repealed so far as the same affects persons dissenting

from the worship or doctrines " of the church, " and usually

attending some place of worship than the Established Church
and further that " no pecuniary penalty shall be imposed upon
any person for his so absenting himself as aforesaid."

By Can. 90 of 1603 the church-wardens or quest-men of every Canon 90.

parish, and two or three or more discreet persons in every parish All persons

to be chosen for side-men or assistants by the minister and ^^c^
esorfc to

parishioners, if they can agree (otherwise to be appointed

by the ordinary of the diocese), shall diligently see that

all the parishioners duly resort to their church upon all

Sundays and holy-days, and there continue the whole time

of divine service ; and none to walk or to stand idle or talking

in the church or in the churchyard or church-porch during that

time ; and all such as shall be found slack or negligent in

resorting to the church (having no great or urgent cause of Orderly

absence) they shall earnestly call upon them
;
and, after due behaviour

monition (if they amend not), they shall present them to the service,

ordinary of the place. The choice of which persons, viz., church-

wardens or quest-men, side-men or assistants, shall be yearly

made in Easter week.

Among the constitutions of Egbert, Archbishop of York, one
is, that whilst the minister is officiating, if any person shall go
out of the church, he shall be excommunicated ; and this is

taken from a canon of the fourth council of Carthage (p).

By Can. 18 of 1603, " Xo man shall cover his head in the Canon 18.

church or chapel in the time of divine service, except he have
some infirmity ; in which case let him wear a night-cap, or coif.

All manner of persons then present shall reverently kneel upon
their knees when the general Confession, Litany, and other

prayers are read ; and shall stand up at the saying of the

Belief, according to the rules in that behalf prescribed in the

Book of Common Prayer : and likewise when in time of divine

service the Lord Jesus shall be mentioned, due and lowly rever-

ence shall be done by all persons present, as it hath been
accustomed; testifying by these outward ceremonies and gestures

their inward humility, Christian resolution, and due acknow-
ledgment that the Lord Jesus Christ, the true eternal Son of

God, is the only Saviour of the world, in whom alone all the

mercies, graces, and promises of Grod to mankind for this life,

and the life to come are fully and wholly comprised. None,
either man, woman, or child, of what calling soever, shall be
otherwise at such time busied in the church* than in quiet

attendance to hear, mark, and understand that which is read,

preached, or ministered
;

saying in their due places audibly

with the minister, the Confession, the Lord's Prayer, and the

Creed ; and making such other answers to the public prayers as

are appointed in the Book of Common Prayer: neither shall

p. VOL. i.

( p) Gibs. p. 964.
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they disturb the service or sermon, by walking, or talking, or

any other way ; nor depart out of the church during the time
of divine service or sermon, without some urgent or reasonable

cause."

Cover Ms Scad.']—In the 18 Car. 2, an action of trespass for

assault and battery was brought against a churchwarden : who
pleaded that the plaintiff had his hat on in time of divine service,

and that he desired him to put it off, and upon refusal took it

off, and delivered it into his hand. And all the court held that

the plea was good
;
except Twisden, who conceived that all that

the churchwarden could do, was to present him to the spiritual

court
;
though it is very apparent how necessary an immediate

remedy is, in case of this or the like disorders committed in the

worship of Grod. The court also said, that the churchwardens
may chastise boys playing in the churchyard, and much more
in the church (q) .

By Can. 19 of 1603, " The church-wardens or quest-men and
their assistants, shall not suffer any idle persons to abide either

in the church-yard or church-porch, during the time of divine

service or preaching, but shall cause them either to come in or

to depart."

By Can. 85, already given in full (r), " The church-wardens or

quest-men shall ... see that in every meeting of the congrega-

tion peace be well kept ; and that all persons excommunicated,
and so denounced, be kept out of the church."

By Can. 90, already given in full(Y), " The church-wardens or

quest-men " are to see that none do " walk, or stand idle or

talking in the church, or in the church-yard, or the church-porch,

during the time of divine service."

By Can. Ill of 1603, "In all visitations of bishops and
archdeacons, the church-wardens or quest-men and side-men shall

truly and personally present the names of all those which behave

themselves rudely or disorderly in the church, or which, by
untimely ringing of bells, by walking, talking, or other noise,

shall hinder the minister or preacher."

Churchwardens (Lord Stowell observes) may and ought to

repress all indecent interruptions of the service by others, and
desert their duty if they do not. "And if a case could be

imagined in which even a preacher himself was guilty of any
act grossly offensive, either from natural infirmity or disorderly

habits, I will not say that the churchwardens or even private

persons might not interpose to preserve the decorum of public

worship. But that is a case of instant and overbearing necessity

that supersedes all ordinary rules" (t).

By 1 Mar. sess. 2, c. 3, " If any person or persons of their

own power and authority . . . shall willingly and of purpose

(7) Gibs. 294; Haw v. Planner, (r) Vide supra, p. 722.

2 Keb. p. 124 ; Sid. p. 301 ; 1 Saund. (s) Vide supra, p. 737.

p. 13 ; 2 Hawk. p. 27 ; see Olever v. {t) Hutchins v. Denziloeand Love-
Hynde, 1 Mod. p. 168. tand, 1 Consist, p. 174.
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by open and overt word fact act or deed, maliciously or

contemptuously molest let disturb vex or trouble, or by any Any person

other unlawful ways or means disquiet or misuse any preacher molest"^ any
T"lT*P*i f* n PT*

or preachers that . . . shall be licensed, allowed or authorized '

to preach by the Queen's Highness, or by any archbishop or

bishop of this realm, or by any other lawful ordinary, or by any
of the universities of Oxford and Cambridge, or otherwise law-

fully authorized or charged by reason of his or their cure, bene-

fice or other spiritual promotion or charge, in any of his open
sermon preaching or collation that he or they shall make, declare,

preach, or pronounce in any church chapel churchyard or in

any other place or places used, frequented or appointed ... to

be preached in ;

"

Or " shall maliciously, willingly or of purpose molest let or any priest

disturb vex disquiet or otherwise trouble, any parson vicar performing
. r j. i .c i • i. • • divine service,

parish priest or curate or any lawiul priest preparing saying

doing singing ministering or celebrating the mass, or other

such divine service, sacraments or sacramentals as was most
commonly frequented and used in the last year of the reign of

the late sovereign lord King Henry the Eighth, or that at any
time hereafter shall be allowed, set forth, or authorized by the

Queen's Majesty ;

"

Or " shall contemptuously unlawfully or maliciously, of their or injuring

own power or authority, pull down deface spoil abuse break
g^r̂ ^t or

or otherwise unreverently handle or order the most blessed, com- any^ross, '

°r

fortable, and holy sacrament of the body and blood of our &c,

Saviour Jesus Christ, commonly called the sacrament of the

altar, being or that shall be in any church or chapel, or in any
other decent place, or the pix or canopy wherein the same
sacrament is or shall be ; or unlawfully contemptuously or

maliciously of their own power and authority, pull down deface

spoil or otherwise break any altar or altars crucifix or cross that

now or hereafter shall be in any church chapel or churchyard:"
that then " every such offender or offenders in any the premises, shall be

his or their aider procurer or abettor aiders procurers or abettors apprehended,

immediately and forthwith " after the offence committed, shall

be apprehended by any constable or churchwarden of the parish,

town or place where the offence shall be committed, or by any
other officer, "or by any other person then being present at the

time of the offence or offences so unlawfully committed."
Which person so apprehended shall with convenient speed be and taken

carried to a justice of the peace, who shall, upon due accusation bef°re a

by the apprehender or other person of such offence, commit him
3Ub lce

'

in safe keeping and custody as by his discretion shall be thought
meet ; and within six days next after the said accusation made,
the said justice, with one other justice, shall diligently examine
the offence.

And if they shall find him guilty, by two witnesses or by and shall be

confession, they shall immediately with convenient speed com- imprisoned

mit him to gaol for three months and further to the next quarter months and

3 b 2
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till then next sessions to be holden next after the end of the said three months.

sions

te

&c
eS " ^ wmcn quarter sessions, the person so committed to gaol, upon

his reconciliation and repentance in that behalf, before the said

justices at the said sessions, shall be discharged out of prison,

upon sufficient surety of his good abearing and behaviour, to be
then and there taken by the said justices, for one whole year

then next ensuing : And if he will not be reconciled and repent

at the said quarter sessions, then he shall immediately in time

convenient be further committed to the said gaol by the said

justices or the more part of them, there to remain without

bail until he shall be reconciled and be penitent for the said

offence.

Sects. 2 and 3 inflict a penalty on rescue or escape. Sect. 4
gives all justices jurisdiction. Sect. 5 saves the ecclesiastical

jurisdiction. And sect. 6 provides that offenders shall not be
punished ecclesiastically and civilly.

Or other such Divine Service.']—It has been resolved that the

disturbance of a minister in saying the j)resent common prayer

is within this statute ; for the express mention of such divine

service as should afterwards be authorized by Queen Mary,
implicitly includes such also as should be authorized by her

successors ; for since the king never dies, a prerogative given

generally to one goes of course to others (u).

Shall be apprehended.]—In the case of Glover v. Hind, in 25
Car. 2, where an action of trespass of assault and battery was
brought, for laying hands on the disturber, it was declared by
the court, that at the common law a person disturbing divine

service might be removed by any other person there present, as

being all concerned in the service of Grod that was then per-

forming ; so that the disturber was a nuisance to them all, and
might be removed by the same rule of law that allows a man to

abate a nuisance (x).

In 15 Car. 2, the court refused to grant a certiorari to remove
an indictment at the sessions against the defendant for not

behaving himself reverently and modestly at the church during
divine service : because although the offence is punishable by
ecclesiastical censures, yet they judged it a proper cause within

cognizance of the justices of the peace, and indictable (//).

1W.&M. By 1 W. & M. c. 18, s. 15, "If any person or persons ....
c

-
18, shall willingly and of purpose maliciously or contemptuously come

into any cathedral or parish church chapel or other congregation

permitted by this act, and disquiet or disturb the same, or mis-

use any preacher or teacher," he shall, on proof thereof before a

justice of the peace by two or more witnesses, "find two sureties

to be bound by recognizance in the sum of 50/., and in default

of such sureties shall be committed to prison, there to remain
till the next general or quarter sessions; and upon conviction of

(u) 2 Hawk. p. 28. Glever v. Hynde, 1 Mod. p. 168.

(x) Gibs. p. 304 ; S. C, nom. (y) Bex v. , 1 Keb. 491.



LITURGY AND RITUAL.

the said offence at the said general or quarter sessions, shall

suffer the pain and penalty of 20/."

It has been decided that an indictment upon this act at the

quarter sessions may, before verdict, be removed by certiorari

into the Court of King's Bench, and that upon conviction of

several defendants each is liable to the penalty of 201. (z).'

By 1 Greo. 1, st. 2, c. 5, s. 4, "If any persons unlawfully, 1 Geo. l,st. 2,

riotously and tumultuously assembled together, to the dis- c - 5 *

turbance of the public peace, shall unlawfully and with force

demolish or pull down, or begin to demolish or pull down, any
church or chapel the same shall be adjudged felony

without benefit of clergy."

The latest and most important statute for the preservation of 23 & 24 Vict,

order and decency in church was passed in 1860. By 23 & 24 c
*
32,

Yict. c. 32, it is enacted as follows :

—

Sect. 2. " Any person who shall be guilty of riotous, violent, Penalty for

or indecent behaviour in England or Ireland in any cathedral ^^bance
church, parish or district church or chapel of the Church of in churches,

England and Ireland, or in any chapel of any religious denomi- chapels,

nation, or in England in any place of religious worship duly &c

urc ^ar s
'

certified under the provisions of" 18 & 19 Yict. c. 81, " whether
during the celebration of divine service or at any other time, or

in any churchyard or burial ground, or who shall molest, let,

disturb, vex or trouble, or by any other unlawful means disquiet

or misuse any preacher duly authorized to preach therein, or

any clergyman in holy orders ministering or celebrating any
sacrament, or any divine service, rite, or office, in any cathe-

dral, church, or chapel, or in any churchyard or burial ground,

shall, on conviction thereof before two justices of the peace, be

liable to a penalty of not more than five pounds for every such

offence, or may, if the justices before whom he shall be con-

victed think fit, instead of being subjected to any pecuniary
penalty, be committed to prison for any time not exceeding two
months."

Sect. 3. "Every such offender in the premises after the said Offenders

misdemeanor so committed immediately and forthwith may be Pay \
e
.> L .

apprehended and taken by any constable or churchwarden of after offence

the parish or place where the said offence shall be committed, committed,

and taken before a justice of the peace Of the county or place apprehended,

where the said offence shall have been so committed, to be dealt

with according to law."

Sect. 4 gives a power of appeal from a conviction to the Other pro-

quarter sessions. Sect. 5 repeals, except as to persons in holy vlsl0ns -

orders, 5 & 6 Edw. 6, c. 4. Sect. 6 provides that nothing in

this act shall be taken to repeal or alter the statutes 1 Mar.
sess. 2, c. 3, and 1 W. & M. c. 18, s. 15 ; and sect. 7 expressly

saves all the power possessed by the ordinary over the fabric of

any church, or over the churchyard or burial ground connected
therewith.

(z) Hex y. Hube, 5 T. R. p. 542.
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What is

meant by
4

' celebrating
divine

In Cope v. Barber (a) it was decided that a priest collecting

the offertory during the reading of the sentences by another

clergyman is not " celebrating divine service " within the

meaning of sect. 2, and that therefore persons obstructing him
in the collection are not liable for molesting letting disturbing

vexing or troubling him under this last statute.

Sect. 6.

—

Acts of Uniformity.

Liturgy The Latin services, as they had been used in England before,

ActTof
he continued in all King Henry the Eighth's reign without any

Uniformity, alteration ; save some erasures of collects for the pope, and for

the office of Thomas Becket and of some other saints, whose
days were by the king's injunctions no more to be observed

;

but those erasures or deletions were so few, that the old mass
books, breviaries, and other rituals, did still serve without new
impressions (b).

Act of Uni- In the second year of King Edward the Sixth, a liturgy was
formity of established by the statute of 2 & 3 Edw. 6, c. 1, as follows :

2 & 3 Edw. 6. u ^]iere 0| iong time there hath been had, in this realm of

England and in Wales divers forms of common prayer, com-
monly called the service of the church, that is to say, the use of

Sarum, of York, of Bangor and of Lincoln ; and besides the

same, now of late much more divers and sundry forms and
fashions have been used in the cathedral and parish churches of

England and Wales, as well concerning the mattens or morning
prayer, and the evensong, as also concerning the holy communion
commonly called the mass, with divers and sundry rites and
ceremonies concerning the same, and in the administration of

other sacraments of the church ; and as the doers and executors

of the said rites and ceremonies in other form than of late years

they have been used were pleased therewith, so others not using

the same rites and ceremonies were thereby greatly offended
;

and albeit the King's Majesty with the advice of his most entirely

beloved uncle the Lord Protector and other of his Highness'
council, hath hitherto divers times assayed to stay innovations

or new rites concerning the premisses, yet the same hath not
had such good success as his Highness required in that behalf

;

whereupon his Highness . . . being pleased to bear with the

frailty and weakness of his subjects in that behalf, of his great

clemency hath not been only content to abstain from punishment
of those that have offended in that behalf . . . but also to the

intent a uniform, quiet and godly order should be had concerning

(a) L. E., 7 C. P. p. 393; 41 (b) Gibs. p. 259.

L. J., M. C. p. 137.
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the premisses, hath appointed the Archbishop of Canterbury,

and certain of the most learned and discreet bishops and other

learned men of this realm to consider and ponder the premisses,

and thereupon having as well eye and respect to the most sincere

and pure Christian religion taught by the Scripture, as. to the

usages in the primitive church, should draw and make one con-

venient and meet order, rite and fashion of common and open
prayer and administration of the sacraments to be had and used

in his Majesty's realm of England and in Wales ; the which at

this time by the aid of the Holy Ghost, with one uniform agree-

ment is of them concluded set forth and delivered to his High-
ness ... in a book, entitled ' The Book of the Common Prayer
and administration of the Sacraments and other Rites and
Ceremonies of the Church, after the use of the Church of

England :

' Wherefore the lords spiritual and temporal, and the

commons, in this present parliament assembled, considering as

well the most godly travel of the King's Highness, of the Lord
Protector and other of his Highness' council in gathering and
collecting the said archbishops, bishops, and learned men to-

gether, as the godly prayers orders rites and ceremonies in

the said book mentioned, and the considerations of altering those

things which he altered, and retaining those things which be
received in the said book, but also the honour of God, and great

quietness which by the grace of God shall ensue upon the one
and uniform rite and order in such common prayer and rites and
external ceremonies to be used throughout England and Wales
... do give to his highness most hearty and lowly thanks for

the same, and humbly pray that it may be ordained and enacted

by his majesty, with the assent of the lords and commons in

parliament assembled, and by authority of the same, . . . that

all and singular ministers in any cathedral or parish church, or

other place within this realm . . . shall ... be bounden to say

and use the mattens evensong celebration of the Lord's Supper,

commonly called the mass, and administration of each of the

sacraments, and all their common and open prayer, in such

order and form as is mentioned in the same book, and none
other or otherwise."

And by the same act divers regulations were made to establish Regulations

the said book, which are yet in force, not for the establishment of the
,

act

©mire to gs -

of that book, but for the establishment of the present Book of tablishment

Common Prayer enjoined by the Act of Uniformity of 14 Car. 2, of present

c. 4, and which therefore will be inserted in their due course.
Prayer Book

For, that it may be observed once for all, the regulations made by
the several acts of uniformity for the establishing of the several

respective liturgies, are all brought over and enforced by the

last act of uniformity for the establishing of the present Book
of Common Prayer, by this clause following, viz.

—

14 Car. 2, c. 4, s. 20, " The several good laws and statutes of H Car. 2,

this realm which have been formerly made and are now in c
*
4

»
8i 20 *

force for the uniformity of prayer and administration of the
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sacraments .... shall stand in full force and strength to all

intents and purposes whatsoever, for the establishing and con-

firming of the said book . . . hereinbefore mentioned to be
joined and annexed to this act, and shall be applied, practised

and put in ure for the punishing of all offences contrary to the

said laws, with relation to the book aforesaid, and no other."
Act of TJni- Thus stood the liturgy until the fifth year of King Edward the

S^^Edw* 6

G
Sixth. In which year there was appended to an act, enforcing

the due attendance of persons at church, the following section :
—

5 & 6 Edw. 6, c. 1, s. 4. " And because there hath risen in the

use and exercise of common service in the Church heretofore set

forth, divers doubts for the fashion and manner of the ministra-

tion of the same, rather by the curiosity of the ministers and
mistakers, than of any other worthy cause : therefore, as well

for the more plain and manifest explanation hereof, as for the

more perfection of the said order of common service, in some
places where it is necessary to make the same prayers and
fashion of service more earnest and fit to stir Christian people to

the true honouring of Almighty Grod, the king's most excellent

Majesty, with the assent of the lords and commons in parliament

assembled, and by the authority of the same, hath caused the

aforesaid order of common service, intituled, The Book of

Common Prayer, to be faithfully and godly perused, explained

and made fully perfect, and by the aforesaid authority hath

annexed and joined it so explained and perfected to this present

statute, adding also a form and manner of making and conse-

crating of archbishops bishops priests and deacons, to be of

like force authority and value, as the same like aforesaid book
entitled the Book of Common Prayer was before, and to be
accepted, received, used, and esteemed in like sort and manner

;

and with the same clauses of provisions and exceptions to all

intents, constructions and purposes as by the act of the 2 & 3

Edw. 6, c. 1, was ordained and limited, expressed and appointed,

for the uniformity of service and administration of the sacra-

ments throughout the realm, upon such several pains as in the

said act of parliament is expressed. And the said former act to

stand in full force and strength to all intents and constructions,

and to be applied, practised and put in ure, to and for the esta-

blishing of the Book of Common Prayer now explained and
hereunto annexed, and also the said form of making archbishops,

bishops, priests and deacons hereunto annexed, as it was for the

former book."
Liturgy This liturgy was abolished by Queen Mary, who, having called

o
nder

m *n an(^ destroyed the aforesaid erased books of King Henry the
ueen ary.

jjjgkth, required all parishes to furnish themselves with new
complete books, and enacted that the service should stand as it

was most commonly used in the last year of the reign of the said

King Henry the Eighth (c).

(c) Gibs. p. 259.
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And for a month and more after Queen Mary's death, the Interval

service continued as before, nothing being forbidden but the
jjiizab^h?

n

Elevation ; but on the 27th day of December following, Queen Act of

Elizabeth set forth a proclamation, to charge and command all Uniformity,

manner of her subjects, as well those that be called to the

ministry of the church, as all others, that they do forbear to

preach or teach, or to give audience to any manner of doctrine

or preaching, other than to the gospels and epistles, commonly
called the gospel and epistle of the day, and to the Ten Com-
mandments in the vulgar tongue, without exposition or addition

of any manner of sense or meaning to be applied or added ; or

to use any other manner of public prayer, rite or ceremony in

the church, but that which is already used, and by law received,

or the common Litany used at this present in her majesty's own
chapel, and the Lord's Prayer and the Creed in English ; until

consultation may be had by parliament, by her majesty and her

three estates of this realm, for the better conciliation and accord

of such causes, as at this present are moved in matters and cere-

monies of religion (d) .

After which, in the first year of the same queen, a liturgy Act of Uni-

was established by act 1 Eliz. c. 2, in this wise :—After refer- f^ty

c

of

2
ring to the second Prayer Book of Edward VI. the act proceeds in

sect. 4, " All and singular ministers in any cathedral or parish

church, or other place, . . . shall ... be bounden to say and
use the mattens evensong celebration of the Lord's Supper,

and administration of each of the sacraments, and all their

common and open prayer, in such order and form as is men-
tioned in the said book so authorized by parliament in the

"

5 & 6 Edw. 6, " with one alteration or addition of certain lessons

to be used on every Sunday in the year, and the form of the

Litany altered and corrected, and two sentences only added in

the delivery of the sacrament to the communicants, and none
other or otherwise."

Then there was a proviso in sect. 25 as to the " ornaments of

the church, and of the ministers thereof, which has been dealt

with at length in sections 3 and 4 of this chapter (e).

Also in sect. 26, there is this further proviso :
" And also that

if there shall happen any contempt or irreverence to be used in the

ceremonies or rites of the church by the misusing of the orders

appointed in this book, the queen's majesty may by the like

advice of the said commissioners or metropolitan, ordain and
publish such further ceremonies or rites as may be most for the
advancement of God's glory, the edifying of His church, and
the due reverence of Christ's holy mysteries and sacraments."

The Form of the Litany altered and corrected.^—By the
omission of the clause, " from the tyranny of the Bishop of

Eome and all his detestable enormities :
" which had been in the

second and in the fifth of Edward the Sixth (/).

(d) Gibs. pp. 267, 268. (/) Gibs. p. 268.

(e) Vide supra, pp. 712, 723.
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Tiuo Sentences only added in the delivery of the Sacraments.']—
Of tlie two forms now used at the delivery of the elements
the first part of each (to the word " life " exclusive) was in

the book of the second year of King Edward the Sixth, but not
the second part : but in the book of the fifth year, was the

second part without the first : and the alteration made by virtue

of this act, was the inserting of both as they now stand (g).

Order shall be taken by authority of the Queen's Majesty, with

the advice of her Commissioners.']—Two years afterwards, by
virtue of this clause, the queen issued her commission to the

archbishop, and three others, to peruse the order of the lessons

throughout the whole year, and to cause some new calendars to

be imprinted ; which were finished and sent to the several

bishops to see them observed in their dioceses in the month of

February, 1560 (h).

Canon 36. Canon 36, of 1603, required the subscription of all ministers

to an article expressive of assent to the Book of Common
Prayer. This Canon and the amended Canon of 1865 have
been already mentioned (i).

Canon 56. And by Canon 56 of 1603, " Every minister being possessed

of a benefice that hath cure and charge of souls, although he
chiefly attend to preaching, and hath a curate under him to

execute the other duties which are to be performed for him in

the church, and likewise every other stipendiary preacher that

readeth any lecture, or catechizeth, or preacheth in any church

or chapel, shall twice at the least every year read himself the

divine service upon two several Sundays, publicly and at the

usual times, both in the forenoon and afternoon, in the church

which he so possesseth, or where he readeth, catechizeth, or

preacheth, as is aforesaid, and shall likewise as often in every

year administer the sacraments of baptism (if there be any to

be baptized), and of the Lord's supper, in such manner and
form, and with the observation of all such rites and ceremonies

as are prescribed by the Book of Common Prayer in that behalf:

which if he do not accordiugly perform, then shall he that is

possessed of a benefice (as before) be suspended ; and he that is

but a reader, preacher or catechizer, be removed from his place

by the bishop of the diocese; until he or they shall submit

themselves to perform all the said duties in such manner and
sort as before is prescribed."

King James's After the passing of these canons, King James I., in the
provisions and £rs^ y ear 0f ^ reign, on the assumption—which is very

questionable in point of law—that he was empowered by the

aforesaid proviso [or provisoes] in 1 Eliz. c. 2, upon the con-

ference holden before the king himself at Hampton Court, gave

directions to the archbishop, and other high commissioners, to

review the Common Prayer Book ; and they did make several

(g) Gibs. p. 268.

(h) Ibid.

(?:) Vide supra, pp. 103, 352.
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material alterations and enlargements of it, as in the office of

private baptism, and in several rubrics and other passages, and
added five or six new prayers and thanksgivings, and all that

part of the catechism which contains the doctrine of the sacra-

ments. And yet, it has been observed, the powers specified in

that proviso [or those provisoes] seem not to extend to the

queen's heirs and successors, but to be only lodged personally

in the queen
;
yet the Book of Common Prayer so altered stood

in force from the first year of King James, to the fourteenth of

Charles the Second (k).

And it is to be observed, Dr. Bum says, that the liturgy of

14 Car. 2, c. 4, is not the same with that which the aforesaid

canons do refer to ; so that so far forth the said canons as to

this matter are not now in force (/).

14 Car. 2, c. 4, after reciting the establishment of the Eliza- Act of Uni-

bethan prayer book, the refusal of people to come to church, by
Jj^^J c

the neglect of ministers in using the order of Common Prayer,
r

' '

the late troubles, and the great mischiefs and inconveniences

which have arisen, proceeds as follows: "For the prevention

whereof in time to come .... for settling the peace of the

church, and for allaying the present distempers .... the king
(according to his declaration of the five and twentieth of

October, 1660), granted his commission under the great seal of

England to several bishops and other divines, to review the

Book of Common Prayer, and to prepare such alterations and
additions as they thought fit to offer : And afterwards the Con-
vocations of both the provinces of Canterbury and York being

by his majesty called and assembled, and now sitting, his Majesty
hath been pleased to authorize and require the presidents of the

said Convocations, and other the bishops and clergy of the same,

to review the said book of common prayer, and the book of the

form and manner of the making and consecrating of bishops,

priests and deacons ; and that after mature consideration,

they should make such additions and alterations in the said

books respectively, as to them should seem meet and convenient,

and should exhibit and present the same to his Majesty in

writing, for his further allowance or confirmation since which
time . . . they the said presidents, bishops and clergy of both
provinces have accordingly reviewed the said books, and have
made some alterations which they think fit to be inserted

to the same, and some additional prayers to the said book
of common prayer to be used upon proper and emergent occa-

sions ; and have exhibited and presented the same unto his

Majesty in writing in one book, intitled, ' The Book of Common
Prayer and administration of the Sacraments, and other rites

(7c) Wats. c. 31, p. 321. See also force,

the last section (now repealed) of (I) Sed vide supra, p. 719, the
14 Car. 2, c. 4, which seems to treat decision of the Privy Council in
the prayer book of Elizabeth, and Hebbertv. Purchas, L. R., 3 P. C.
not that of James, as the legal p. 605.

standard till the new one came into
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and ceremonies of the Church, according to the use of the

Church of England together with the Psalter or Psalms of

David, pointed as they are to be sung or said in Churches and
the form and manner of making, ordaining and consecrating

of bishops, priests and deacons:' All which his Majesty having
duly considered, hath fully approved and allowed the same, and
recommended to this present parliament, that the said books of

common prayer and of the form of ordination and consecra-

tion of bishops, priests and deacons, with the alterations and
additions which have been so made and presented to his Majesty
by the said Convocations, be the book which shall be appointed

to be used by all that officiate in all cathedral and collegiate

churches and chapels, and in all chapels of colleges and halls in

both the universities and the colleges of Eton and Winchester
and in all parish churches and chapels . . . and by all that

make or consecrate bishops priests or deacons, in any of the

said places, under such sanctions and penalties as the houses of

parliament shall think fit.

" Now in regard that nothing conduceth more to the settling

of the peace of the nation, nor to the honour of our religion and
the propagation thereof, than an universal agreement in the

public worship of Almighty God and to the intent that every

person within this realm may certainly know the rule to which
he is to conform in public worship and administration of sacra-

ments, and other rites and ceremonies of the Church of England,
and the manner how and by whom bishops, priests and deacons,

are and ought to be made, ordained and consecrated be it

enacted by the King's most excellent Majesty, by the advice and
consent of the lords spiritual and temporal, and of the commons
in this present Parliament assembled, and by the authority of

the same, that all and singular ministers in any cathedral col-

legiate or parish church or chapel or other place of public

worship, . . . shall be bound to say and use the morning
prayer evening prayer celebration and administration of both

the sacraments and all other the public and common prayer, in

such order and form as is mentioned in the said book, annexed
and joined to this present act and intituled" [here the title is

repeated] ;
" and that the morning and evening prayers therein

contained shall, upon every Lord's day and upon all other days
and occasions and at the times therein appointed, be openly and
solemnly read by all and every minister or curate, in every

church chapel or other place of public worship. . .
."

Savoy Granted his Commission under the Great Seal.']—Which bore
Conference, <jate March 25th, 1661, and was directed to twelve bishops and

twelve presbyterian divines ; with nine assistants on each side,

to supply the places of the principals, when they should be

occasionally absent. In virtue of which commission the com-
missioners met frequently at the Savoy, and disputations were
held, but nothing concluded (m) .

(m) Gibs. p. 275.
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In such Order and Form as is mentioned in the said Book.']—It Alteration

is provided by sect. 21, " that in all those prayers litanies and go^f
so

^.c
collects, which do any way relate to the King, Queen or royal

progeny, the names be altered and changed from time to time

and fitted to the present occasion, according to the direction of

lawful authority." That is, (according to practice,) of the king

or queen in council (n).

By sect. 22, a true printed copy of the Book of Common 14 Car. 2, c. 4.

Prayer, was at the costs and charges of the parishioners of every

parish church and chapelry, cathedral church, college and hall

to be provided before the feast of St. Bartholomew, 1662 ; on
pain of 3/. a month, for so long time as they should be un-
provided thereof.

By sect. 24, the respective deans and chapters of every cathe-

dral or collegiate church were required, before December 25,

1662, to obtain under the great seal of England, "a true and per-

fect printed copy of this act, and of the said book annexed here-

unto to be by the said deans and chapters and their successors

kept and preserved in safety for ever, and to be also produced
and showed forth in any court of record as often as they shall

be thereunto lawfully required ; and also there shall be delivered

true and perfect copies of this act and of the same book into the

respective courts at Westminster, and into the Tower of London
to be kept and preserved for ever among the records of the said

courts, and the records of the Tower to be also produced and
showed forth in any court as need shall require which said

books so to be exemplified under the great seal of England,
shall be examined by such persons as the King's Majesty shall

appoint under the great seal of England for that purpose, and
shall be compared with the original book hereunto annexed and
shall have power to correct and amend in writing any error

committed by the printer in printing of the same book or of

anything therein contained, and shall certify in writing under
their hands and seals or the hands and seals of any three of

them at the end of the same book that they have examined and
compared the same book and find it to be a true and perfect

copy;" which said books so exemplified under the great seal of

England as aforesaid, shall be deemed ... to be good and avail-

able in the law to all intents and purposes whatsoever, and shall

be accounted as good records as this book itself hereunto
annexed (o).

The provisions relating to the public reading of the Thirty- Other

nine Articles, and the declaration of assent thereto and to The provisions.

Book of Common Prayer by all beneficed ministers and by
lecturers, have been already stated (p).

Sect. 5 requires resident incumbents who keep curates, never-

(n) Gibs. p. 280. sealed book at Westminster,
(o) See the Report of the Ritual {p) Vide supra, pp. 352, 353.

Commission on the discovery of the
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None but
priests to hold
benefices, &c.

Foreign
reformed
churches.

As to 'West-
minster, Win-
chester, and
Eton Colleges.

theless themselves, unless for some lawful impediment to be
allowed by the ordinary, to read openly and publicly the

common prayer as prescribed, and if need be administer each

of the sacraments, under a penalty of 5/.

The 10th section enacts, " That no person whatsoever shall

thenceforth be capable to be admitted to any parsonage vicar-

age, benefice or other ecclesiastical promotion or dignity whatso-

ever nor shall presume to consecrate and administer the holy

sacrament of the Lord's Supper, before such time as he
shall be ordained priest according to the form and manner in

and by the said book prescribed, unless he have formerly been
made priest by episcopal ordination" under penalty of 100/.,

" and to be disabled from taking or being admitted into the

order of priest by the space of one whole year then next

following "
(>*).

Sect. 11. "Provided, that the penalties in this act shall not

extend to the foreigners or aliens of the foreign reformed
churches, allowed or to be allowed by the king's majesty, his

heirs and successors in England."
Sect. 13. " And no form or order of common prayers, admi-

nistration of sacraments rites or ceremonies shall be openly

used in any church, chapel or other public place of or in any
college or hall in either of the universities the colleges of West-
minster, Winchester or Eton or any of them, other than what
is prescribed and appointed to be used in and by the said book

;

.... and every governor or head of any of the said colleges

or halls . . . within one month next after his election or colla-

tion and admission into the same government or headship, shall

openly and publicly in the church chapel or other public place

of the same college or hall, and in the presence of the fellows

and scholars of the same or the greater part of them then resi-

dent subscribe unto " the Thirty-nine Articles and " the said

book, and declare his unfeigned assent and consent unto, and
approbation of the said articles and of the same book, and to

the use of all the prayers rites and ceremonies, forms and
orders therein prescribed and contained according to the

form aforesaid." And all such governors or heads .... as

are or shall be in holy orders " shall once .... at least in

every quarter of the year (not having a lawful impediment)
openly and publicly read the morning prayer and service in and
by the said book appointed to be read in the church chapel or

other public place of the same college or hall upon pain to lose

and be suspended of and from all the benefits and profits belong-

ing to the same government or headship by the space of six

months by the visitor or visitors of the same college or hall."

And if such governor or head . . . shall not at or before the end of

six months next after such suspension subscribe unto the said

articles and book and declare his consent thereunto as aforesaid or

(r) Vide supra, p. 109.
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read the morning prayer and service as aforesaid, then such

government or headship shall be {ipso facto) void."

By 34 & 35 Yict. c. 26, s. 8, this section is repealed, " except

so far as it relates to the colleges of Westminster, Winchester
and Eton, or any governor or head thereof."

By sect. 6 of the last-mentioned act the morning and evening

prayer according to the order of the Book of Common Prayer
shall continue to be used daily as heretofore in the chapel of

every college subsisting at the time of passing this act in either

university ; but an abridgment or adaptation of morning and
evening prayer may be authorized for use by the visitor in

writing at the request of the governing body.

As to the penalties, both by canon and statute, for disobedi- Penalties for

ence to the Statutes of Uniformity :
disobedience.

By Can. 4 of 1603, " Whosoever shall hereafter affirm, That Canon 4.

the form of Grod's worship in the Church of England, established

by law, and contained in the Book of Common Prayer and
Administration of Sacraments, is a corrupt, superstitious, or

unlawful worship of Grod, or containeth anything in it that is

repugnant to the scriptures ; let him be excommunicated ipso

facto, and not restored but by the bishop of the place, or arch-

bishop, after his repentance and public revocation of such his

wicked errors."

By Can. 38 of 1865, " If any minister after he hath made Canon 38.

and subscribed the declaration aforesaid (s) shall omit to use

the form of prayer, or any of the orders or ceremonies pre-

scribed in the Communion Book, let him be suspended; and
if after a month he do not reform and submit himself, let him
be excommunicated ; and then if he shall not submit himself

within the space of another month, let him be deposed from
the ministry."

And by Can. 98 of 1603, " Forasmuch as they who break the Canon 98.

laws cannot in reason claim any benefit or protection by the

same; we decree and appoint, That after any judge ecclesiastical

hath proceeded judicially against obstinate and factious persons

and contemners of ceremonies, for not observing the rites and
orders of the Church of England, or for contempt of public

prayer, no judge ad quern, shall admit or allow any his or their

appeals, unless he having first seen the original appeal, the party
appellant do first personally promise and avow, that he will

faithfully keep and observe all the rites and ceremonies of the

Church of England, as also the prescript form of common
prayer, and do likewise subscribe to the three articles formerly
by us specified and declared."

By 2 & 3 Edw. 6, c. 1, s. 2, it is enacted as follows :
" If any 2 & 3 Edw. 6,

manner of parson, vicar, or other whatsoever minister that c -

ought or should sing or say common prayer mentioned in the
said book, or minister the sacraments, . . . refuse to use the

(«) i.e. by Canon 36 of 1865.
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said common prayers, or to minister the sacraments in such
cathedral or parish church or other places as he should use to

minister the same, in such order arid form as they be mentioned
and set forth in the said book, or shall wilfully or obstinately,

standing in the same, use any other rite ceremony order

form or manner of mass, openly or privily, or mattens even-

song administration of the sacraments or other open prayer
than is mentioned and set forth in the said book (open prayer
in and throughout this act is meant that prayer which is for

others to come unto or hear, either in common churches or private

chapels or oratories, commonly called the service of the church)

;

or shall preach declare or speak anything in the derogation or

depraving of the said book or anything therein contained or of

any part thereof;" then upon conviction, he shall forfeit to the

king for his first offence the profit of such one of his spiritual

benefices or promotions as it shall please the king to appoint,

coming or arising in one whole year after his conviction, and
also be imprisoned for six months ; and for his second offence

he shall be imprisoned for a year, and be deprived ipso facto of

all his spiritual promotions, and the patron shall present to the

same as if he were dead ; and for the third offence shall be
imprisoned during life ; and if he shall not have any spiritual

promotion, he shall for the first offence suffer imprisonment six

months, and for the second offence imprisonment during life."

l Eliz. c. 2. The words are the same in 1 Eliz. c. 2, s. 2, except that the

words " celebrating the Lord's Supper," are substituted for the

word "mass." The penalties are rather more severe. The
offender shall forfeit to the king for the first offence the profit

of all his spiritual promotions for one year, and be imprisoned

for six months ; for the second offence shall be imprisoned for a

year, and deprived ipso facto of all his spiritual promotions, and
the patron shall present as if he were dead ; and for the third

offence shall be deprived ipso facto of all his spiritual promotions,

and be imprisoned during life : and if he have no spiritual

promotion, he shall for the first offence be imprisoned for a

year, and for the second offence during life.

Depraving, And by sect. 3 of the same act, " If any person .... shall
&c. by lay- *

n any interludes plays songs rhymes or by other open words,

declare or speak anything in the derogation, depraving or

despising of the same book, or of anything therein contained,

or any part thereof, or shall by open fact deed or by open

threatenings compel or cause or otherwise procure or maintain

any parson vicar or other minister in any cathedral or parish

church or chapel or in any other place, to sing or say any
common or open prayer, or to minister any sacrament otherwise,

or in any other manner and form, than is mentioned in the said

book ; or that by any of the said means shall unlawfully inter-

rupt or let any parson, vicar or other minister, in any cathedral,

or parish church, chapel or other place, to sing or say any common
and open prayer, or to minister any sacrament otherwise or
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any of them, in such manner and form as is mentioned in the

said book
;

99 every such person, on conviction shall (if the prose-

cution is on the statute of Edward VI.) forfeit to the king for the

first offence 10/., for the second offence 20/., for the third offence

shall forfeit all his goods and be imprisoned during life : and if

for the first offence he do not pay the 10/. within six weeks
after his conviction, he shall instead of the said 10/. be im-
prisoned for three months ; and if for the second offence he do
not pay the said sum of 20/. within six weeks after his conviction,

he shall instead of the said 20/. be imprisoned for six months.
And if the prosecution is on the statute of Elizabeth, he shall

forfeit to the king for the first offence 100 marks, for the second

offence 400 marks, for the third offence shall forfeit all his

goods and be imprisoned during life ; and if he do not pay the

sum for the first offence within six weeks next after his con-

viction, he shall instead thereof be imprisoned for six months

;

and if he do not pay the sum for the second offence within six

weeks next after his conviction, he shall instead thereof be
imprisoned for twelve months.

By the same acts the justices of oyer and determiner, or 2 & 3 Edw. 6,

justices of assize, shall have power to inquire of, hear and
J^Ba"*'^

determine all offences contrary to the acts, " and to make 8 . 5.
*

'

process for the execution of the same, as they may do against

any person being indicted before them of trespass, or lawfully

convicted thereof." Provided that every archbishop and bishop Archbishop

" shall or may at his liberty and pleasure associate himself to ^ Associate
the said justices of oyer and determiner or to the said justices of himseiTwitb.

6

assize .... for and to the enquiry, hearing and determining justice of

of the offences aforesaid." assize.

But no person shall be molested for any offence against these Indictment

acts, unless he be indicted thereof at the next assizes.
assizes*

n6X*

And lords of parliament for the said offences on 2 & 3 Loras 0f Par-
Edw. 6, are to be tried by their peers. But if the prosecution liament.

is on 1 Eliz. c. 2, then they shall only for the third offence be
tried by their peers.

And all mayors, bailiffs, and other head officers of cities, Jurisdiction

boroughs, or towns corporate, "to the which justices of assize ^n^
lcl "

do not commonly repair," shall have power to inquire of,

hear and determine offences against these acts within fifteen

days after the Feast of Easter and St. Michael the Archangel
yearly.

By sect. 12 of the stat. of Edward VI., it is provided that " All Ecclesiastical

and singular archbishops and bishops, and every of their chan-
reserved*

1011

cellors commissaries archdeacons and other ordinaries having any pecuiiar an^
peculiar ecclesiastical jurisdiction shall have power by virtue of exempt
this act, as well to inquire in their visitations synods and jurisdictions,

elsewhere, within their jurisdiction, at any other time and place,

to take accusations and informations of all and every the things

above mentioned done or committed within the limits of their

jurisdiction and authority, and to punish the same by admoni-

p. vol. i. 3 c
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What
ministers

were subject

hereto.

What is
4 'Any other
rite?"

tion excommunication sequestration or deprivation and other

censures and process, in like form as heretofore hath been used
in like cases by the king's ecclesiastical laws." Sect. 11 of the

statute of Elizabeth is almost verbatim the same. This act has also,

in sect. 4, a charge to all ordinaries to execute the act, And by
the same section, "for their authority in this behalf ... all and
singular the said archbishops, bishops, and all other their officers

exercising ecclesiastical jurisdiction as well in places exempt as not

exempt within their diocese, shall have full power and authority

by this act to reform, correct and punish by censures of the

church, all and singular persons which shall offend within any
their jurisdictions or dioceses . . . any other law, statute,

privilege, liberty or provision heretofore made, had, or suffered

to the contrary notwithstanding."

Finally there is a proviso that persons punished by their

ordinary shall not be punished by the justices, and vice versa

(sect. W of Edward VI., sect. 12 of Elizabeth).

If any Parson, Vicar, or other whatsoever Minister.,]—Roman
Catholic priests, as well as others, were so subject ; for in a pro-

ceeding hereupon, in the 3 Eliz., brought against a Roman priest

for saying mass, it was holden by the whole court, that he was
within the purview of the statute of 1 Eliz. c. 2, it appearing

clearly by the next clause thereof, that the design of the parlia-

ment was to abolish the superstitious service, and to establish

the new service in its place (t),

In Head v. The Bishop of Lincoln (it) the Archbishop of Canter-

bury, and apparently his episcopal assessors, except the Bishop of

Salisbury, were of opinion that a bishop celebrating in his cathe-

dral or in a parish church of his diocese was a M minister

"

within these acts ; but no reasons were given for this decision,

which is open to many difficulties.

Use any other Rite.']—In the 26 & 27 Eliz., Flemming was
indicted upon this statute of 1 Eliz. c. 2, and punished ; because

he had given the sacrament of baptism in other form than is

here prescribed (x).

In 1 Jac. 2, an indictment for using other prayers, and in

other manner, seems to have been judged insufficient, because

the prayers used may be upon some extraordinary occasion, and
so no crime ; and it was said, that the indictment ought to have

alleged, that the defendant used other forms and prayers instead

of those enjoined, which were neglected by him ; for otherwise

every person may be indicted that uses prayers before his sermon,

other than such which are required by the Book of Common
Prayer (y).

These words, " use any other rite," have been construed by

(t) Sir Edward Walgrave's case, (x) Flemming's case, 1 Leon. p.

Dyer, p. 202 b. 295.

(u) 14 P. D. p. 148 ;
Roscoe, (y) Rex v. Sparks, 3 Mod. p. 79.

Report of Bp. of Lincoln's case.
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recent decisions to operate as prohibiting any variation, however
trifling, in the performance of divine service from that ordered

by the Statutes of Uniformity. The cases on this subject will

be set forth in the next section of this chapter—Section 7

—

" On the Performance of the Divine Service."

Or other open Prayer.']—By the said acts, open prayer in and °Pen prayer,

throughout the same, meaneth "that prayer which is for others to * "^
llZ

2 & 3'

come unto, or hear either in common churches, or private chapels ^dw. 6 c. l

or oratories, commonly called the Service of the church" (s). s. 2.

Shall forfeit.']—A clerk was indicted hereupon, for using

other prayers, and was fined 100 marks; and it was holden by
the whole court to be ill : because they can inflict no other

punishment than what is directed by the statute (a).

All Archbishops and Bishops.]—If a minister preach against Ecclesiastical

the Book of Common Prayer, this is a good cause of deprivation iunsdlctlon -

by the ecclesiastical law without aid of the said statutes ; for he
that speaks against the peace and quiet of the church, is not

worthy to be a governor of the church. And the statutes being

in the affirmative, do not take away the ordinary's power of

depriving for the first offence : on the contrary, there is an
express proviso, which reserves to him his power (b)

.

In 33 Eliz., Robert Caudrey, clerk, was deprived of his Caudreifs case.

benefice before the high commissioners, as well for that he had
preached against the Book of Common Prayer, as also for that

he refused to celebrate divine service according to the said book;
which deprivation, though not prescribed by the statutes for the

first offence, was declared to be good ; because the ecclesiastical

judge might lawfully inflict such sentence before the making of

these statutes, and is not inhibited (on the contrary his ancient

power is reserved) by the same statutes (c).

At Thetford Lent Assizes, 1795, a clerk was indicted upon As to proceed-

these statutes ; but the evidence was not that he had left out or "
Tf^j^[?

re a

added any prayers or altered the form of worship, but that he Court,

did not read prayers twice on a Sunday, but alternately one
Sunday in the morning, and the next in the evening, and
omitted to read them at all on certain saint days. The
learned judge who tried the indictment, Mr. Baron Perryn,
observed that it was primes impressionis, and being of opinion

that the offence complained of was purely of ecclesiastical

cognizance, and not the subject of prosecution in the temporal
courts, directed the jury to acquit the defendant; which they
accordingly did.

In a book called " Practick Part of the office of a justice of

the peace" (d) will be found precedents of indictments (1) for

(2) See Freeland v. Neale, 1 Ro- P. C. C. p. 186.
berts. p. 643; 6 N. C. p. 232. (c) Gibs. p. 268

; Caudreifs case,

(a) Bex v. Sparks, 3 Mod. p. 79. 5 Co. p. 1.

(b) 2 Roll. Abr. p. 222; Sanders (d) Published by George Downs,
v. Head, 2 N. C. p. 355; 4 Moore, London, 1684, pp. 51, 64, 173.

3 c2
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35 & 36 Vict,

c. 35.

Use of short-

ened form of

Morning and
Evening
Prayer.

Special service

for special

occasions.

Additional
service on
Sundays and
holy -days.

Separation of

services.

omitting words in baptismal service, (2) for saying a private

mass and not common prayer, (3) for not wearing a surplice or

other ornament (ornamentum)

.

By the Act of Uniformity Amendment Act, 1872 (35 & 36
Vict. c. 35), after reciting the act 14 Car. 2, c. 4, the appoint-

ment of the Eitual Commission and its report, and that " her
Majesty was pleased to authorize the convocations of Canterbury
and York to consider the said report of the said Commissioners,
and to report to her Majesty thereon, and the said convocations

have accordingly made their first reports to her Majesty," it was
enacted as follows :

—

Sect. 2. " The shortened order for morning prayer or for

evening prayer, specified in the schedule to this act, may, on
any day except Sunday, Christmas Day, Ash Wednesday, Good
Friday, and Ascension Day, be used, if in a cathedral, in addition

to, and if in a church in lieu of, the order for morning prayer or

for evening prayer respectively prescribed by the book of common
prayer."

Sect. 3. " Upon any special occasion approved by the ordinary,

there may be used in any cathedral or church a special form of

service approved by the ordinary, so that there be not introduced

into such service anything, except anthems or hymns, which
does not form part of the Holy Scriptures or book of common
prayer."

Sect. 4. " An additional form of sendee varying from any
form prescribed by the book of common prayer may be used at

any hour on any Sunday or holy-day in any cathedral or church

in which there are duly read, said, or sung as required by law
on such Sunday or holy-day at some other hour or hours the

order for morning prayer, the litany, such part of the order for

the administration of the Lord's Supper or holy communion as

is required to be read on Sundays and holy-days if there be no
communion, and the order for evening prayer, so that there be
not introduced into such additional service any portion of the

order for the administration of the Lord's Supper or holy com-
munion, or anything, except anthems or hymns, which does not

form part of the Holy Scriptures or book of common prayer, and
so that such form of service and the mode in which it is used is

for the time being approved by the ordinary
;
provided that

nothing in this section shall affect the use of any portion of the

book of common prayer as otherwise authorized by the Act of

Uniformity or this act."

Sect. 5. " Whereas doubts have arisen as to whether the

following forms of service, that is to say, the order for morning
prayer, the litany, and the order for the administration of the

Lord's Supper or holy communion, may be used as separate

services, and it is expedient to remove such doubts : be it there-

fore enacted and declared that any of such forms of service may
be used together or in varying order as separate services, or that

the litany may be said after the third collect in the order for
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evening prayer, either in lieu of or in addition to the use of the

litany in the order for morning prayer, without prejudice never-

theless to any legal powers vested in the ordinary ; and any
of the said forms of service may be used with or without the

preaching of a sermon or lecture, or the reading of a homily."

Sect. 6. " Whereas doubts have arisen as to whether a sermon Preaching a

or lecture may be preached without the common prayers and
ouT^revTou^"

services appointed by the book of common prayer for the time service,

of day being previously read, and it is expedient to remove such

doubts : be it therefore enacted and declared, that a sermon or

lecture may be preached without the common prayers or services

appointed by the book of common prayer being read before it is

preached, so that such sermon or lecture be preceded by any
service authorized by this act, or by the bidding prayer, or by a

collect taken from the book of common prayer, with or without

the Lord's Prayer."

By sect. 7, nothing is to affect the provision with respect to Saving of

the chapels of colleges in the universities of Oxford, Cambridge
^

4

^
3

^ ^
lct -

and Durham, contained in section six of the Universities Tests
'

Act, 1871 (e).

" SCHEDULE.
" Note.—The Minister using the Shortened Order for Morning

Prayer or for Evening Prayer in this Schedule, may, in his dis-

cretion, add in its proper place any exhortation, prayer, canticle,

hymn, psalm or lesson contained in the Order for Morning
Prayer or for Evening Prayer in the Book of Common Prayer
and omitted, or authorized to be omitted, from such Shortened
Order.

" Each of the twenty-two portions into which the one hundred
and nineteenth psalm is divided in the Book of Common Prayer
shall be deemed, for the purposes of this Schedule, to be a
separate psalm.

SHORTENED FORMS OF SERVICE.

The Shortened Order for Morning Prayer daily through-
out the Year, except on Sunday, Christmas Day, Ash
Wednesday, Gtood Friday, and Ascension Day.

At the beginning of Morning Prayer the Minister shall read ivith a
loud voice some one or more of these sentences of the Scriptures

that follow.

When the wicked man, &c.

A general Confession to be said of the whole Congregation after

the Minister', all kneeling.

Almighty and most merciful Father, &c.

(e) Vide supra, p. 751.
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The Absolution, or Remission of Sins, to be pronounced by the

Priest alone, standing ; the people still kneeling.

Almighty God, the Father, &c.

The people shall ansicer here, and at the end of all other prayers,

Amen.

Then the Minister shall kneel, and say the Lord's Prayer with

an audible voice; the people also kneeling, and repeating it

with him.

Our Father, which art in heaven, &c.

Then likewise he shall say,

0 Lord, open thou our lips,

&c. &c. &c.

Sere all standing up, the Priest shall say,

Glory be to the Father, &c.

Then shallfollow one or more of the Psalms appointed. And at

the end of every Psalm throughout the year ; and likewise at

the end of Benedicite, Benedictus, Magnificat, and Nunc
dimittis, shall be repeated,

Glory be to the Father, &c.

Then shall be read distinctly, ivith an audible voice, either the

First Lesson taken out of the Old Testament as is appointed

in the Calendar, or the Second Lesson taken out of the New
Testament, except there be a Proper Lesson assigned for that

day, in which case the Proper Lesson shall be read, and if

there are tivo Proper Lessons each shall be read in its proper

place ; he that readeth so standing and turning himself as he

may best be heard of all such as are present.

Note that before every Lesson the Minister shall say, Here
beginneth such a Chapter, or Yerse of such a Chapter, of

such a Book. And after every Lesson, Here endeth the

Lesson, or the First or the Second Lesson.

And after the Lesson, or between the First and Second Lessons,

shall be said or sung in English one of the following :

Either the Hymn called, Te Deum laudamus.

We praise thee, 0 God, &c.

Or this Canticle, Benedicite, omnia opera.

0 all ye works of the Lord, &c.

Or the Hymn following {except when that shall happen to be read

in the Lesson for the day, or for the Gospel on Saint John
Baptist's Pay) :

Benedictus. St. Luke, i. 68.

Blessed be the Lord God of Israel, &c.

Or this Psalm :

Jubilate Deo.

0 be joyful in the Lord, all ye lands, &c.
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Then shall be sung or said the Apostles' Creed by the Minister

and the people standing.

I believe in God the Father Almighty, &c.

And after that, the people all devoutly kneeling, the Minister

shall pronounee with a loud voice,

The Lord be with you.

Answer. And with thy spirit.

Minister. Let us pray.

Then the Priest shall say,

0 Lord, shew thy mercy upon us,

&o. &c. &c.

Then shall follow three Collects. The first of the day, which

shall be the same that in appointed at the Communion ; the

secondfor peace ; the third for grace to live well, and the hvo

lad Collects shall never alter, but daily be said at Morning
Prayer throughout all the year, as followeth, all kneeling.

The second Collect for Peace.

0 God, who art the Author of peace, &c.

The th ird Collect for Grace.

0 Lord, our heavenly Father, &c.

Here may follow an Anthem or Hymn :

Then these two Prayers following :

A Prayer of Saint Chrysostome.

Almighty God, who hast given us grace, &c.

2 Corinthians, xiii.

The grace of our Lord Jesus Christ, &c.

Here endeth the Shortened Order of Morning Prayer.

" The Shortened Order for Evening Prayer daily
throughout the year, except on sunday, christmas
Day, Ash Wednesday, Good Friday, and Ascension
Day.

At the beginning of Evening Prayer the Minister shall read with

a loud voice some one or more of these sentences of the Scrip-

tures that follow :

When the wicked man, &c.

A general Confession to be said of the whole Congregation after

the Minister, all kneeling.

Almighty and most merciful Father, &c.

The Absolution, or Remission of Sins, to be pronounced by the

Priest alone, standing ; the people still kneeling.

Almighty God, the Father, &c.

Then the Minister shall kneel, and say the Lord's Prayer ; the

people also kneeling, and repeating it with him.

Our Father, which art in heaven, &c,
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Then likewise he shall say,

0 Lord, open thou our lips.

Here all standing up, the Priest shall say,

Glory be to the Father, &c.

Then shall be said or sung one or more of the Psalms in order as

they be appointed. Then either a Lesson of the Old Testa-

ment as is appointed, or a Lesson of the New Testament as it

is appointed, except there be a proper Lesson assigned for that

day, in which case the Proper Lesson shall be read, and if

there are two Proper Lessons each shall be read in its proper

place : and after the Lesson, or between the First and Second
Lessons, shall be said or sung in English one of the following :

Either Magnificat, or the Song of the Blessed Virgin Mary, in

English, as follows

:

Magnificat. St. Luke, i.

My soul doth magnify the Lord, &c.

Or this Psalm {except it be on the nineteenth day of the month,

when it is read in the ordinary course of the Psalms) :

Cantate Domino. Psalm xcviii.

0 sing unto the Lord a new song, &c.

Or Nunc dimittis (or the Song of Simeon), as followeth :

Nunc dimittis. St. Luke, ii. 29.

Lord, now lettest thou thy servant, &c.

Or else this Psalm (except it be on the twelfth day of the month) :

Deus misereatur. Psalm lxvii.

God be merciful unto us, and bless us, &c.

Then shall be said or sung the Apostles
9

Creed by the Minister

and the people, standing :

I believe in Gfod the Father Almighty, &c.

And after that, the people all devoutly kneeling, the Minister

shall pronounce with a loud voice,

The Lord be with you.

Answer. And with thy spirit.

Minister. Let us pray.

Then the Priest shall say,

0 Lord, shew thy mercy upon us,

&c. &c. &c.

Then shall follow three Collects. The first of the day ; the

secondfor peace ; the third for aid against all perils, as here-

after followeth ; which two last Collects shall be daily said at

Evening Prayer ivithout alteration.

The second Collect at Evening Prayer.

0 God, from whom all holy desires, &c.

The third Collect for Aid against all Perils.

Lighten our darkness, &c.

Here may follow an Anthem or Hymn.
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A Prayer of Saint Chrysostome.

Almighty God, who hast given us grace, &c.

2 Corinthians, xiii.

The grace of our Lord Jesus Christ, &c.

Here endeth the Shortened Order of Evening Prayer."

Sect. 7.

—

Performance of Divine Service.

The law of the Church of England, as has been said, requires Law as to

the performance of daily service in the morning and evening, daily service.

In this respect, as in others, there appears to be a discrepancy

between the rubric and the canons. There still appears to be

good reason for the opinion, notwithstanding the judgment of

the Privy Council in Hcbbert v. Purchas (/), that the former

overrides the latter authority.

By the preface to the Book of Common Prayer :
" All priests

and deacons are to say daily the morning and evening prayer,

either privately or openly, not being let by sickness, or some
other urgent cause."

And the curate that ministreth in every parish church or

chapel, being at home, and not being otherwise reasonably

hindered, shall say the same in the parish church or chapel

where he ministreth, and shall cause a bell to be tolled there-

unto, a convenient time before he begin, that the people may
come to hear Grod's word, and to pray with him.

By the rubric before the Common Prayer Book of the 2 In what

Edw. 6, it was ordered thus: "The priest being in the quire, ^J^^^
shall begin with a loud voice the Lord's Prayer, called the performed.
Paternoster."

In the Quire.]—That is, in his own seat there, as the way was
all Edward the Sixth's time ; and as is still done in some
churches : but in the beginning of Queen Elizabeth's reign,

reading desks began to be set up in the body of the church, and
divine service to be read there, by appointment of the ordinaries,

according to the power vested in them by the rubric of the

5 & 6 Edw. 6 (g).

Shall begin."]—All that now goes before, viz., the sentences,

exhortation, confession, and absolution, were first inserted in the

second book of Edward the Sixth.

By the rubric before the present common prayer :
4< The

morning and evening prayer shall be used in the accustomed
place of the church, chapel, or chancel : except it shall be other-

wise determined by the ordinary of the place."

(/) Vide supra, pp. 707, 719. {g) Gibs. p. 297.
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In what
language.

Canon 14.

Common
prayer to be
used on holi-

days.

Canon 15.

Litany on
Wednesdays
and Fridays.

It is declared by Art. 24 of the Thirty-nine Articles to be
" plainly repugnant to the word of God, and the custom of the

Primitive Church, to have public prayer in the church, or to

minister the sacraments in a tongue not understanded of the

people.

"

By 2 & 3 Edw. 6, c. 1, s. 6, any man that understands
Greek, Latin, or Hebrew, " or other strange tongue," may say

Mattins and Evensong in " Latin or any such other tongue."

And in the chapels of the universities of Oxford and Cam-
bridge " in their common and open prayer," " mattens, even-

song, litany, and all other prayers, the Holy Communion
commonly called the Mass excepted," may be used in Greek,

Latin, or Hebrew.
By 14 Car. 2, c. 4, s. 14, "the morning and evening prayer

and all other prayers and service prescribed in and by the said

book," may be used in the Chapels of Colleges and Halls in the

two Universities, in the Colleges of Westminster, Winchester
and Eton, and in the Convocations of the Clergy, in Latin.

Queen Elizabeth issued letters patent authorizing a Latin
translation of the Prayer Book (h).

By 14 Car. 2, c. 4, s. 23, the Bishops of Hereford, St. David's,

Asaph, Bangor and Llandaff, and their successors were to have
the Prayer Book translated into Welsh, and wherever in these

dioceses Welsh is the common language, service is to be had in

the Welsh tongue (i) .

By Can. 14 of 1603, " The common prayer shall be said or

sung distinctly and reverently upon such days as are appointed

to be kept holy by the Book of Common Prayer, and their eves,

and at convenient and usual times of those days, and in such

places of every church, as the bishop of the diocese or ecclesias-

tical ordinary of the place shall think meet for the largeness or

straitness of the same so as the people may be most edified.

All ministers likewise shall observe the orders, rites, and cere-

monies prescribed in the Book of Common Prayer, as well in

reading the holy Scriptures and saying of prayers, as in

administration of the sacraments, without either diminishing in

regard of preaching, or in any other respect, or adding any
thing in the matter or form thereof."

By Can. 15, " The litany shall be said or sung when, and as

is set down in the Book of Common Prayer, by the parsons,

vicars, ministers or curates, in all cathedral, collegiate and
parish churches and chapels, in some convenient place, according

to the discretion of the bishop of the diocese, or ecclesiastical

ordinary of the place ; and that we may speak more particularly

(h) See 1 Cardwell, Doc. Ann.
p. 280.

(i) Provision was made by 5 Eliz.

c. 28, for translating the Bible into

Welsh. As to the provision of

English services also in Welsh-
speaking parts of Wales, vide supra,

p. 252. As to requiring a know-
ledge of Welsh of a Welsh incum-
bent, vide supra, p. 325.
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upon the Wednesdays and Fridays weekly, though they be not

holidays, the minister, at the accustomed hours of service, shall

resort to the church and chapel, and warning being given to the

people by tolling of a bell, shall say the litany prescribed in

the Book of Common Prayer : whereunto we wish every house-

holder dwelling within half a mile of the church, to come, or

send one at the least of his household fit to join with the minister

at prayers."

It should be observed that in certain cases the bishop has Statutory

been, independently of his general authority, specially em- ES^to
powered to order the number of the services to be performed, oraer service,

and to apportion the duties of the clergymen.

By 58 Geo. 3, c. 45, s. 65, it is enacted as follows :
—" In any 58 Geo. 3,

parish or extra-parochial place in winch it shall appear to the c
-
45 -

bishop .... that the churches or chapels .... do not or BlsnoP
,

will not afford sufficient accommodation for the parishioners or cCTta^cases"
1

inhabitants thereof to attend divine service .... and in which to order per-

such bishop shall be of opinion that it is expedient that addi- ^^
a

ge

c

r

e

ĉ

f

e

a

tional accommodation should be provided for such purpose, and -m a parigh.
that such purpose would be answered by the celebration on
Sundays and on the great festivals of a third or additional

divine service, being either the morning or evening service . . .

as shall be directed by the bishop of the diocese, with a sermon,

in the churches or chapels existing at the time of passing this

act, or by the celebration of a third or additional service as

aforesaid, with a third sermon, in any church or chapel which
may be built or provided, under any of the provisions of this

act (/•), it shall be lawful for such bishop to require the incum-
bent .... to nominate to him a proper person to be licensed And to license

to serve as a curate in the existing church or chapels for the per- ^urate f

o

°r

e
formance of such additional or third service with a sermon, or,

15 P^0^-

in any church or chapel which may be built or provided as afore-

said for the performance of such additional or third service with
a third sermon ; and such incumbent shall within six months
after such requisition nominate such curate to the bishop to be
licensed ; and in default of such nomination such bishop is hereby
empowered to nominate and license a proper curate for the pur-

pose aforesaid."

The section goes on to empower the bishop to have the pews
let at this additional service so as to raise a stipend for the

curate, unless a subscription is raised instead.

Sect. 80 of 1 & 2 Vict. c. 106, enacts, "That it shall be lawful l & 2 Vict,

for the bishop, in his discretion, to order that there shall be two c
-
106 -

full services, each of such services, if the bishop shall so direct, ^o°^
s

t

m*y

to include a sermon or lecture, on every Sunday throughout the services on
year, or any part thereof, in the church or chapel of every or Sundays in

any benefice within his diocese, whatever may be the annual certain cases -

value or the population thereof ; and also in the church or chapel

(ft) This is the first Church Building Act.
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of every parish or chapelry, where a benefice is composed of two
or more parishes or chapelries, in which there shall be a church
or chapel, if the annual value of the benefice arising from that
parish or chapelry shall amount to 150/., and the population of

that parish or chapelry shall amount to 400 persons "

2 & 3 Vict. 2 & 3 Vict. c. 30, providing that in benefices where there are
c

'
30

*
. more than one spiritual person instituted to the cure of souls,

mentof
0n "

^ne hishop may apportion the duties, has been already referred

duties. to (/).

Bishop may It was judicially decided for the first time in the case of

where there

68 ^W ^whop of Winchester v. Biigy, that it was competent to

are two the bishop to determine in the case of one benefice with two
churches. churches, how the two services which the clerk was bound to

perform on Sunday should be apportioned between the two
churches (m).

Proviso for The act of uniformity, 2 & 3 Edw. 6, c. 1, has this proviso

^a^rsteken
^n SGct

"
7

'
" tliat slia11 ^e lawful for all men, as well in

out^oTthe
Gn

cnurches chapels oratories or other places, to use openly any
Bible. psalms or prayer taken out of the Bible, at any due time, not

letting or omitting thereby the service, or any part thereof,

mentioned in the said book " (n).

Church music. The rule laid down for church music in England almost one
thousand years ago, was, that they should observe a plain and
devout melody, according to the custom of the church. And
the rule prescribed by Queen Elizabeth in her Injunctions was,

that there should be a modest and distinct song, so used in all

parts of the common prayers in the church, that the same may
be as plainly understood as if it were read without singing.

Of the want of which grave, serious and intelligible way, the

Reformatio Legum had complained before.

HutchinsT. In Hutchins v. Dcriziloe (o), Lord Stowell said the bishop
Denziioe. might exercise a discretion as to ordering the psalms to be sung

in parish churches as well as in cathedrals ; he observed that,

" In the primitive churches, the favourite practice of the Chris-

tians to sing hymns in alternate verses, is expressly mentioned
by Pliny, in one of his epistles to the Emperor Trajan. The
Church of Eome afterwards refined upon this practice ;—as it was
their policy to make their ministers considerable in the eyes of

the common people ; and one way of effecting that, was by
appointing them sole officers in the public service of the church

;

and difficult music was introduced, which no one could execute

without a regular education of that species. At the Keforma-
tion this was one of the grievances complained of by the laity

;

and it became the distinguishing mark of the reformers to use

plain music, in opposition to the complex musical service of the

catholics. The Lutheran Church, to which the Church of Eng-
land has more conformed in discipline, retained a choral service.

(I) Vide supra, p. 362. (n) See now ss. 3, 4 of 35 & 36

(m) L. R., 2 Adm. & Eccl. p. Yict. c. 35, supra, p. 756.

247; 2 P. C. p. 223. (o) 1 Consist, pp. 170, 175.
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The Calvinistic Churches, of which it has sometimes been harshly

said, 1 that they think to find religion wherever they do not find

the Church of Home,' have discarded it entirely, with a strong

attachment to plain congregational melody,—and that perhaps

not always of the most harmonious kind.
" The reformation of the Church of England, which was con-

ducted by authority, as all reformations should be, if possible,

and not merely by popular impulse, retained the choral service

in cathedrals and collegiate chapels. There are certainly, in

modern usage, two services to be distinguished ; one the cathe-

dral service, which is performed by persons who are in a certain

degree professors of music, in which others can join only by ear;

the other, in which the service is performed in a plain way, and
in which all the congregation nearly take an equal part. It has

been argued, that nothing beyond this ought to be permitted in

ordinary parochial service ; it being that which general usage

at the present day alone permits. But that carries the distinc-

tion further than the law will support—for, if inquiries go
further back, to periods more nearly approaching the Reforma-
tion, there will be found authority sufficient, in point of law
and practice, to support the use of more music even in a Parish

Church or Chapel."

This same case is important as laying down precisely that the Minister's

minister has the right of directing all parts of the service, even power,

those which he does not perform himself, as, for instance, those

performed by the organist or the choir (p).

From this principle a corollary has been deduced that the His respon-

minister is also responsible for all that he authorizes and even, sibility.

apparently, that he permits to be done in divine service (q).

In Newbery v. Goodwin, the suit was " for irregularities in Xeuberyv.

reading the holy scriptures, and for quarrelling, chiding, and Goodm

brawling in the church." The articles charged the defendant
with deliberately leaving out a verse in the lesson and calling

attention to his own act, with adding comments upon the appli-

cation for a faculty, the citation in which he had just read out

(as was his duty as the law then was) during service, and for

publicly rebuking one who came up to communicate. In ad-

mitting these articles, Sir John Nicholl said :
" The law directs

that a clergyman is not to diminish in any respect or add to

the prescribed form of worship
;
uniformity in this respect is

one of the leading and distinguishing principles of the Church
of England—nothing is left to the discretion or fancy of the

individual." These words have had, perhaps, a stricter appli-

cation given to them, in the modern ritual cases, than was
intended by the learned judge.

(/>) See also Wyndham v. Cole, This principle is statutably enforced
1 P. D. p. 130. in cases arising under the Public

(q) Newbery v. Goodwin, 1 Worship Regulation Act, 1874, 37
Phillim. p. 282 ; ParneJl v. Rough- & 38 Yict. c. 85, s. 8(1). But see
ton, L. R., 6 P. C. p. 46; and vide Head v. Bp. of Lincoln, (1892) 6
passim all the modern ritual cases. App. Ca. p. 644.

in.
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Modern ritual

cases.

Elevation of

the Blessed
Sacrament.

The modern ritual cases are the following :

—

Martin v. Mac-
Jconochie (r) , Flamankv. Simpson (s), Sumner v. Wix(t), Elphin-

stone v. Purchas (it), which "became in the Privy Council Hebbert
v. Purchas (a?), Pamell v. Houghton (?/), Combe v. Edwards (z),

afterwards Combe v. Be La JBere (a), Martin v. Mackonochie (second

suit) (b), Clifton v. Ridsdale (c), on appeal, Ridsdale v. Clifton (7/),

Hudson v. Tooth (e), Bean v. Green (/), and v. T7«? Bishop

of Lincoln (g). In this list are not included those cases as to

ornaments or decorations of the church which have been already-

detailed (h).

In Martin v. Mackonochie (/), the defendant was charged for

that he " elevated the paten in a greater degree than by merely
taking the same into his hands as prescribed by the Book of

Common Prayer and in a greater degree than is necessary to

conform with the requirements of such book," and for that he
had " taken into his hands and elevated the cup during the

prayer of consecration aforesaid in a manner contrary to the

said statutes and to the said Book of Common Prayer."

The facts, as proved before Sir Robert Phillimore, were thus

stated by him :
" The kind of elevation which it is charged that

at one time Mr. Mackonochie practised, and as to which wit-

nesses were examined before me, amounts upon the evidence to

the following acts, that after the consecration, both of the bread
and of the wine, he elevated the paten and the cup respectively

for an appreciable time, after which there was a pause before the

service was continued ; this evidence was taken at the beginning
of the cause ; but during the progress of the argument, at the

desire and with the consent of both counsel, Mr. Mackonochie
was examined by me upon the single point, whether, when the

elevation was made, his face was or was not towards the people

;

Mr. Mackonochie said, ' I do not turn round to the people,
1 and I never have done so during any time of the consecration
' prayer.'

" This elevation Mr. Mackonochie asserts, and it is not

denied, that he discontinued after conference with his diocesan,

and upon the other grounds to which I have already referred,

before the institution of this suit."

On this Sir Eobert Phillimore concluded :

—

" I am very glad that he did so, because in my judgment
that kind of elevation was unlawful, and I must and do
admonish Mr. Mackonochie not to recur to it."

(r) L. R., 2 Adm. & Eccl. p. 116;

on appeal, 2 P. C. p. 365.

(s) L. R., 2 Adm. & Eccl. p. 116.

(t) L. R., 3 Adm. & Eccl. p. 58.

(w) Ibid. p. 66.

(x) L. R., 3 P. C. p. 605.

(y) L. R.,6P. C. p. 46.

(z) 2 P. D. p. 354.

(a) 6 P. D. p. 157.

(b) L. R., 4 Adm. & Eccl. p. 279.

(c) 1 P. D. p. 316.

(d) 2 P. D. p. 276.

e) Ibid. p. 125.

/) 8 P. D. p. 79.

(g) 14 P. D. p. 148 ; 6 App. Ca.

p. 644 ;
Roscoe, Report of Bp. of

Lincoln's case, (1892).

(h) Yide supra, sect. 4.

(*) L. R., 2 Adm. & Eccl. p. 116.
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The next charge against Mr. Mackonochie was that he "knelt Kneeling

or prostrated himself before the consecrated elements during the p^
m
ê |J

e

prayer of consecration. As to this charge, Sir Eobert Philli- Consecration,

more, having said that the argument was confined to the allega-

tion of improper or excessive kneeling, and that the evidence

as to the fact was very far from being clear, proceeded as

follows :

—

" It is true that the rubric does not give precise directions

that the celebrant himself should kneel at the times when it

appears that Mr. Mackonochie does kneel ; but I am very far

from saying that it is not legally competent to him, as well as

to the other priests and to the congregation, to adopt this

attitude of devotion. It cannot be contended that at some
time or other he must not kneel during the celebration,

although no direction as to his kneeling at all are given by the

rubric. . . .

"Moreover, in my opinion, if Mr. Mackonochie has com-
mitted any error in this respect, it is one which should not form
the subject of a criminal prosecution, but belongs to the category

of those cases which should be referred to the bishop, in order

that he may exercise thereupon his discretion according to the

rubric to which I have already referred.''

The Judicial Committee of the Privy Council, to whom the

case was appealed by the promoter, after referring to other

rubrics and, lastly, the rubric before the prayer of consecration,

which is in these words—" When the Priest, standing before

the Table, hath so ordered the bread and wine that he may
with the more readiness and decency break the bread before the

people, and take the cup into his hands, he shall say the prayer

of consecration, as follows," said :

—

" Their Lordships entertain no doubt on the construction of

this Rubric that the Priest is intended to continue in one posture

during the prayer, and not to change from standing to kneeling,

or vice versa ; and it appears to them equally certain that the

Priest is intended to stand and not to kneel. They think that

the words 'standing before the table' apply to the whole sentence

;

and they think this is made more apparent by the consideration

that acts are to be done by the Priest before the people as the

prayer proceeds (such as taking the Paten and Chalice into his

hands, breaking the bread, and laying his hand on the various

vessels) which could only be done in the attitude of standing.
" This being, in their Lordships' opinion, the proper construc-

tion of the Rubric, it is clear that the Respondent, by the posture

or change of posture which he has adopted during the prayer,

has violated the Rubric, and committed an offence within the

meaning of the 14 Car. 2, c. 4, ss. 2, 17, 24, taken in connection
with the 1 Eliz. c. 2, and punishable by admonition under sect. 23
of the latter statute.

" It was contended on behalf of the Respondent that the act

complained of was one of those minute details which could not
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be taken to be covered by the provisions of tbe Rubric ; that the

Rubric could not be considered as exhaustive in its directions, for

no order could be shown in it requiring the celebrating minister

to kneel while himself receiving the bread and wine ; and that

there was no charge or evidence against the Respondent that in

kneeling after the consecration, any adoration of the sacrament
was intended.

" Their Lordships are of opinion that it is not open to a
Minister of the Church, or even to their Lordships in advising

her Majesty as the highest Ecclesiastical Tribunal of Appeal, to

draw a distinction, in acts which are a departure from or viola-

tion of the Rubric, between those which are important and those

which appear to be trivial. The object of a Statute of Uniformity

is, as its preamble expresses, to produce ' an universal agreement
in the public worship of Almighty God,' an object which would
be wholly frustrated if each Minister, on his own view of the

relative importance of the details of the service, were to be at

liberty to omit, to add to, or to alter any of those details. The
rule upon this subject has been already laid down by the Judicial

Committee in Westerton v. Liddell (k), and their Lordships are

disposed entirely to adhere to it :
' In the performance of the

4
services, rites, and ceremonies ordered by the Prayer Book, the

4 directions contained in it must be strictly observed ; no omission
4 and no addition can be permitted.'

"

As to the view expressed by Sir Robert Phillimore that this

was not a criminal matter, their lordships said

:

" The learned judge further observes that if Mr. Mackonochie
has committed any error in this respect, it is one which should

not form the subject of a criminal prosecution, but belongs to

the category of cases which should be referred to the Bishop.

This category the learned judge had previously denned to be

—

4 Things neither ordered nor prohibited expressly or by impli-
4

cation, but the doing or use of which must be governed by
* the living discretion of some person in authority.'

" And as to cases in this category, the learned judge con-

sidered that, according to the preface to the Prayer Book, 4 the
4 parties that doubt or diversely take anything should always
4 resort to the bishop of the diocese.'

" Their Lordships do not think it necessary to consider

minutely the cases to which, or the manner in which, this

direction in the preface to the Prayer Book is applicable, inas-

much as in their opinion the charge against the Respondent,

with which they are now dealing, involves what is expressly

ordered and prohibited by the Rubric, and is therefore a matter

in which the Bishop could have no jurisdiction to modify or

dispense with the rubrical provisions."

Incense. The charge against Mr. Mackonochie as to the use of incense

was twofold ; the first part related to what is technically called

(k) Moore's Special Report.
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" censing persons and things," and charged that the defendant
had in his church " used incense for censiDg persons and things

in and during the celebration of the holy communion, and
permitted and sanctioned such use of incense."

The defendant admitted that he had used incense for censing

persons and things in and during the celebration of the holy
communion, but alleged that ever since the 30th December,
1866, he had desisted from so doing, and had ever since dis-

continued the said ceremony.
The other part of the charge related to another use of

incense, and alleged that the defendant had in his church
" unlawfully used incense in and during the celebration of the

holy communion."
To this the defendant answered, that he admits that he had

in his church caused and allowed incense to be burnt during the

reading of the prayer of consecration, and afterwards until the

time for the administration of the communion to the people,

and permitted and sanctioned such use of incense ; but that he
denies that he used the same unlawfully, or that such use is

unlawful.

The objection was not taken to the general use of incense for

the purposes of ornament or fumigation of the church, for which
purposes it appears to have been used at various times since the

Reformation.

Sir Robert Phillimore, after referring to the evidence as to use

of incense, said :

—

" It is not, however, necessarily subsidiary to the celebration

of the holy communion, and it is not to be found in the rubrics

of the present prayer book, which describe with considerable

minuteness every outward act which is to be done at that

time.
" To bring in incense at the beginning or during the cele-

bration and remove it at the close of the celebration of the
eucharist appears to me a distinct ceremony, additional and not
even indirectly incident to the ceremonies ordered by the Book
of Common Prayer.

" Although, therefore, it be an ancient, innocent and pleasing
custom, I am constrained to pronounce that the use of it by
Mr. Mackonochie in the manner specified in both charges is

illegal, and must be discontinued."

In the subsequent case of Sumner v. Wix (/) the Dean of the Sumner v.

Arches said :
" Now with respect to the use of incense, the Wlx -

principal defence is that it was employed during an interval

between two services, and neither belonged to nor was subsidiary
to either. I cannot take this view of the state of facts which is

proved by the evidence. I think the fair result of that evidence
is that incense was used in the interval between two services

which would otherwise have immediately succeeded each other
;

(0 L. R., 3 Adm. & Eccl. p. 58.

p. vol. i. 3d
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Mixed
chalice.

Martin v.

Mackonochie.

almost the same congregation was present at both services and
in the interval between them. It is true that after the incense

had been removed a bell was rung to signify that the second
service was about to begin ; but looking at all the circumstances

I think it would be unreasonable and unjudicial not to conclude
that the burning of the incense was intended to be subsidiary and
preparatory to the celebration of the holy communion."

This use of incense was, therefore, pronounced to be illegal.

None of these points in ritual have come up for decision in

any later case.

As to the mixed chalice, the tenth article against Mr. Mac-
konochie alleged that he had in his church, during the celebra-

tion of the holy communion, mixed water with the wine used in

the administration of the holy communion, and permitted the

mixing and the administration to the communicants of the wine
and water so mixed.

The defendant admitted this article to be true.

Sir Robert Phillimore, having adverted to the primitive

practice on the subject, said : "In our own church this custom
prevailed before the Reformation ; and in the first order of the

communion which preceded the first prayer book, the rubric

directed that the priest should ' bless and consecrate the biggest

chalice or some fair and convenient cup or cups full of wine
with some water put unto it

;

' and the rubric to the communion
service of the first prayer book directs that the minister shall
' take so much bread and wine as shall suffice for the persons

appointed to receive the holy communion ' ..... * and
putting the wine into the chalice or else in some fair and
convenient cup prepared for that use (if the chalice will not

serve), putting thereto a little pure and clean water, and setting

both the bread and wine upon the altar.' It is clear, therefore,

that under the word ' wine ' might be comprehended the wine
and water; and in a subsequent rubric at the end of the

service the direction is, that the pastors and curates shall find

at their costs and charges ' sufficient bread and wine for the

holy communion.'
"In all subsequent prayer books the mention of water is

omitted
;
perhaps from the omission in the second Prayer Book

no argument unfavourable to the use of water could fairly be

drawn, as no manual acts of consecration are prescribed in that

book. But in the present Prayer Book the manual acts are

advisedly specified with great distinctness and particularity;

exact directions are given when the priest shall take into his

hands the bread and the wine, when he shall place them on the

table, and how he shall administer them ; and I must bear in

mind that the compilers of our present prayer book had before

them the first prayer book of Edward VI., and carefully con-

sidered the rubrics which it contained ; and in my opinion the

legal consequence of this omission, both of the water and of the

act of mixing it with the wine, must be considered as a prohibi-

tion of the ceremony or manual act of mixing the water with
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the wine during the celebration of the eucharist the

mingling a little pure water with the wine is an innocent and
primitive custom, and one which has been sanctioned by eminent
authorities in our church, and I do not say that it is illegal to

administer to the communicants wine in which a little water has

been previously mixed
;
my decision upon this point is, that the

mixing may not take place during the service, because such

mixing would be a ceremony designedly omitted in and there-

fore prohibited by the rubrics of the present prayer book."

In the subsequent case of Elpkinstwe or Hebbert v. Pur- EipMmtom v.

chas (/), the question of the lawfulness of administering wine Purehas.

mixed with water, though not mixed at the time of celebration, Administra-

or as a part of the ceremony, was raised. Sir Robert Phillimore, Malice
referring among other authorities to Bishop Andrewes and
Palmer's Origines Liturgies, pronounced in favour of the

lawfulness of this practice. The Privy Council on appeal

reversed this part of the judgment, and declared the practice

unlawful.

In Mead v. The Bishop ofLincoln (m), the Archbishop of Canter- Head v. The

bury and his assessors adopted the view of Sir Robert Phillimore, ^^
op °f Lm ~

and thought that the chalice should not be mixed during the

service, but might and probably should be administered mixed.

On appeal the Privy Council affirmed the Archbishop's deci-

sion, holding that " the use of a cup mixed beforehand does

not constitute an ecclesiastical offence " (n).

In the undefended case of El/phinstone v. Purchas (o), one of Wafer bread,

the charges was that Mr. Purchas, "in the administration Eiphimtonev.

of the Holy Communion, used wafer bread (being bread made Farchas -

in the special shape and fashion of circular wafers) instead of

bread such as is usual to be eaten, and did administer the same to

the communicants, that is to say, one such wafer to each of them."
Sir Robert Phillimore was of opinion that under the present

rubric uniformity neither of size nor of material was required,

that the sacramental bread might be leavened or unleavened,

and he acquitted the defendant on this charge.

On appeal, the Privy Council (having no counsel for the

defendant to guide them) took it that it was proved that Mr.
Purchas was not using " bread such as is usual to be eaten,"

that the law allowed only " pure wheat bread," and that the use

of wafers was an ecclesiastical offence (p).
But in Ridsdale v. Clifton (q), it was pointed out on a similar Ridsdale y.

charge that the word " wafer " applies to form only, not to Clifton-

material, and that averment and proof that wafers are used do
not warrant a condemnation for error as to material, that at

any rate no uniformity of size is required (as Sir Robert Philli-

more had held), and that the charge per se was a bad one.

(/) L. R., 3 Adm. & Eccl. p. 66; (n) 1892, App. Ca. p. 644.

3 P. C. p. 605. (o) L. R., 3 Adm. & Eccl. p. 66.

(m) 1891, P. p. 9 ;
Roscoe, Report \p) L. R., 3 P. C. p. 605.

of Bp. of Lincoln's case. (q) 2 P. D. p. 276.

3t>2
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The Privy Council took this view, and dismissed this charge
against Mr. Pidsdale.

And here this question has since rested.

Hol^Table
6 ^° ^S^ts on the holy table, one of the articles against

0 y
d e

- ]y;r Mackonochie alleged that the defendant had in his church
"used lighted candles on the communion table during the cele-

bration of the holy communion, at times when such lighted

candles were not wanted for the purpose of giving light."

Martin v. The answer to this article alleged that the said lighted candles
Mackonochie. were not placed upon the communion table, but upon a narrow

moveable ledge of wood, resting on the said table, and that the

said candles were so placed and kept lighted, not during the cele-

bration of the holy communion only, but also during the whole
of the reading of the communion service, including the epistle

and gospel, and during the singing after the reading of the

Nicene Creed, and during the delivery of the sermon.

Sir Robert Phillimore made among other observations the

following :
—" There is no express direction in the rubrics, or in

the Statutes of Uniformity, or in the Canons of 1603, for the

use of lights at all on the holy table. Nor is there in these

documents any express prohibition of this ornament of divine

service
;

and, adhering to the principle which has guided my
judgment in the matters of the elevation, the mixing of water
with wine, and of the incense, it becomes my duty to consider

whether the use of lights on the holy table falls under the cate-

gory of things indirectly, or by necessary implication, prohibited

upon the grounds which have been stated, or whether it be law-

ful either as indirectly ordered or innocently subsidiary to divine

worship. But there is also another consideration peculiar to

this subject, and which must in some degree distinguish the

treatment of this ornament from that which the others have
received, namely, the important consideration whether the use

of lights has not been ordered by competent authority, and
whether that order must not, upon legal principles of construc-

tion, be deemed a part of the present law of the Church."
He then referred to the rubric as to the ornaments of the

church, and to the royal Injunctions of 1547. The material

Injunction is as follows :

—

" That suche images as thei knowe in any of their cures, to

bee, or have been so abused with pilgrimage or offrynges, of

any thyng made thereunto, or shal bee hereafter censed unto,

thei (and none other private persones) shall for the advoyding
of that moste detestable offence of idolotrie, furthewith take

downe or cause to bee taken downe, and destroye the same,

and shall suffre from hensefurthe, no torches, nor candelles,

tapers, or images of ware, to bee sette afore any image or

picture, but onely twoo lights upon the high aulter, before

the sacrament, whiche, for the significacion, that Christe is the

very true light of the worlde, thei shall suffre to remain still

:

admonishyng their parishioners that images serve for no other

purpose, but to bee a remembrance, whereby, man maie bee
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admonished of the holy lifes and conversacion of them that

the said images doo represent ; whiehe images, if they doo
abuse for any other intent, they commit idolotrie in the same,

to greate daunger of their soules."

Sir R. Phillimore came to the conclusion that this Injunction

was in force, and said :

—

" Inasmuch, therefore, as I think that the injunctions which
order these two lights were issued under statutable authority

and have not been directly repealed by the like authority
;

inasmuch as they are not emblematical .of any rite or ceremony
rejected by our church at the time of the Reformation, inasmuch
as they are primitive and catholic in their origin, evangelical in

their proper symbolism, purged from all superstition and novelty

by the very terms of the injunction which ordered their reten-

tion in the church, I am of opinion that it is lawful to place two
lighted candles on the holy table during the time of the holy

communion ' for the signification that Christ is the very true
' light of the world.'

"

On appeal to the Privy Council, however, their lordships said

:

" The learned judge of the Arches Court was of opinion that

these lights were ordered by injunctions having statutable

authority, which injunctions had not been directly repealed
;

that they were primitive and catholic in their origin, evangelical

in their proper symbolism, purged from all superstition and
novelty by the very terms of the injunction which ordered their

retention in the Church, and that, therefore, it was lawful to

place them on the Holy Table during the time of the Holy Com-
munion 1

for the signification that Christ is the very true light
' of the world.'

" The authorities cited show beyond all doubt the very
ancient and general use in the Church of these symbolical

lights ; and the injunction to which the learned judge refers,

is the third of those issued, a.d. 1547, in the first year of the

reign of King Edward VI. By this it was ordered that images
should be taken down and destroyed, and that spiritual persons

should suffer no torches or candles to be set afore any image
or picture, but only two lights upon the High Altar, before the

Sacrament, which, for the signification that Christ is the very
true light of the world, they should suffer to remain.

" It would deserve consideration how far under any circum-

stances this injunction could now be held operative, having
regard to the words ' upon the High Altar, before the Sacrament,'

and to the distinction pointed out by this committee in Wester-

ton v. IAddett (r), and Parker v. Leach (s), between the Sacrificial

Altar and the Communion Table. But without dwelling on this,

and without stopping at this place to inquire into the nature of

the authority under which the injunctions of 1547 were issued,

their lordships are clearly of opinion that the injunction in

(r) Moore's Special Report, pp. (s) 2 Moore, P. C.C., N. S. p. 199.

176—184.
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question , so far as it could be taken to authorize the use of

lights as a ceremony or ceremonial act, was abrogated or re-

pealed by the act 1 Eliz. c. 2, particularly by section 27 already

mentioned, and by the present Prayer Book and Act of Uni-
formity, and that the use of lighted candles, viewed as a

ceremony or ceremonial act, can derive no warrant from that

injunction. . . .

" It remains to be considered whether the use of these two
lighted candles can be justified as a question of ' Ornaments

'

according to the definition of that term already referred to.

It was in this sense that the argument for the Respondent
appeared to prefer to regard them ; and the learned Judge of

the Arches Court also, although, at the earlier part of his judg-

ment, he had stated that the matters complained of before him
must be considered as ' ceremonies,' appears ultimately to have
applied to the use of the lighted Candles the law or rubric as to

ornaments."

Their lordships, however, determined that the lights were
clearly not " ornaments " within the meaning of the rubric, and
that they were not necessarily subsidiary to the service. And on
the whole they came to this conclusion :

" Their Lordships will,

therefore, humbly advise her Majesty that the charge as to

lights also has been sustained, and that the respondent should

be admonished for the future to abstain from the use of them
as pleaded in these articles."

Lights near In the case of Sumner v. Wix (t) it appeared that on the
th^Holy retable, which was a separate and distinct piece of furniture

^
a e

* from the holy table, placed behind it, stood two large candles

jfrfa m

' and twelve branch candles, and that on each side of the holy

table there stood a large candlestick which rested on the ground.

All these candles were lighted after mattins and put out after

the communion service was over.

Sir Robert Phillimore said on this :

—

" It has been forcibly contended that the two judgments of

Martin v. Mackonochie and Liddell v. Westerton are irreconcileable

in principle, and that I ought to follow the doctrine laid down
in the former, and not in the latter case. If, indeed, the duty
were cast on me of demonstrating that the two decisions were in

every respect harmonious as to the principle on which they pro-

ceeded, I might perhaps, though I do not say that I should, find

the task a difficult one to execute, more especially with respect

to the weight apparently given to the injunctions of Edw. VI.
in Liddell v. Westerton, and their entire rejection in Martin v.

Mackonochie, when they were relied upon for the purpose of

showing that the burning of two candles to represent the true

light of the world was illegal. But I am happy to think that

no such duty is imposed upon me in the present case. The
lights which were burnt in this case were not upon the holy

table or ' high altar,' and therefore are unaffected by the injunc-

(t) L. E.
;
3 Adm. & Eccl. p. 58.
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tions ; and the lighting and the burning of them in the manner
and the circumstances proved appears to me to fall under the

category of ceremonies. Nor are they, in the language of the

privy council in Martin v. Mackonochie (w), 'inert and unused,'

but things actively employed as a part of a ceremony, and are

therefore illegal according to my own decision in the same case.

It is not necessary that I should pass any opinion upon the legality

of these things, if they were decorations, and neither 1 ornaments

'

nor ceremonies. It will be remembered that the candles were lit

and burning during the whole of the communion service."

The defendant was admonished to abstain from all these

practices and condemned in the costs of the suit.

In Read v. The Bp. of Lincoln (r) the question of the two lights Bead v. The

again arose. The archbishop and his assessors re-considered the f
matter and came to the conclusion, as Sir Robert Phillimore had
done, that the two lights " standing on the Holy Table continu-

ously through the service " were lawful ornaments or decorations.

On appeal the Privy Council did not decide this question,

holding that as there was no evidence of the ceremonial use of

the lights, or of their introduction by the bishop, he could not

be condemned for an ecclesiastical offence because he had
celebrated without making objection to their presence (x).

In E/p/iinstone v. PurcJias (//), one of the articles charged Mr. Eiphimtonev.

Purchas that he " used lighted candles standing on and about Fu
;
rchas -

and before the communion table during the performance of other paf^ai^per
parts of the morning service than the communion service, as a

matter of ceremony, and when they were not wanted for the

purpose of giving light ;
" and continued as follows :

" That
you also during the whole of divine service on Easter Sunday,

1869, kept a very large lighted candle, called a paschal taper,

placed and standing towards the south side of the communion
table, as a matter of ceremony, and when it was not wanted for

the purpose of giving light. That you also, at various times,

during the performance of divine service .... caused acolytes,

or attendants, as a matter of ceremony, to bear about, move,
set down, and lift up various lighted candles when the same
were not needed to give light.

"

These practices were condemned by the Court of Arches.

Many charges as to processions, actions at certain times of the Processions,

service, and gestures, were brought forward against Mr. Purchas ElphimUme v.

and generally decided against him by the Court of Arches. It
Furchas -

is to be borne in mind, however, that the case of Mr. Purchas
was undefended, and also that no evidence was offered on his

behalf explanatory of the practices for which he was articled,

and also that in each case he was charged with doing the act

complained of either "as connected with and being the beginning
of and a part of the rites and ceremonies of public worship," or

as " a matter of ceremony " (s).

(u) L. E., 2 P. C. p. 387. fa) 1892, App. Ca. p. 644.

(v) 1891, P. p. 9
;
Eoscoe, Report (y) L. R., 3 Adm. & Eccl. p. 66.

of Bp. of Lincoln's case. (z) Ibid.
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Martin v.

Mackonochie
(2nd suit).

Agnus Dei.

Elphinstone v.

Purchas.

Martin \.

Mackonochie
(2nd suit).

Read v. Bp. of
Lincoln.

Crossing.

Elphinstone v.

Purchas.

Kissing the
book of the
gospel.

Elphinstone v.

Purchas.

In Martin v. Maelxonochie (2nd suit) (a) a procession of a very
special kind was condemned.

Another charge against Mr. Purchas was that he " caused to

he said or sung, before the reception of the elements, and imme-
diately after the prayer of consecration in the communion service,

the words or hymn or prayer commonly known as ' The Agnus,'
that is to say :

—
' 0 Lamb of Grod, that takest away the sins of

the world, have mercy on us ;' which said words are appointed
to be said only as a part of the said hymn or prayer at the con-

clusion of the said service, namely, after the reception of the

elements by the communicants is completely ended, and after

the Lord's Prayer and the other prayer then appointed and the

Gloria have been said, and immediately before the final blessing."

Sir Robert Phillimore thought that this singing must be con-

sidered as an additional ceremony within the decision of the

Privy Council in Martin v. Mackonocihie (b), and therefore must
be deemed unlawful.

In Martin v. Mackonochie (2nd suit) (c), he adhered to this

decision.

However, in Head v. The Bishop of Lincoln (d), this question

was argued more thoroughly than it had been previously ; and
the archbishop and his assessors came to the conclusion that the

Agnus was a lawful hymn at a lawful time.

On appeal the Privy Council affirmed this decision (e).

Art. 61 of the articles exhibited in Elphinstone v. Purchas (/)
charged Mr. Purchas, that he, on divers occasions " during the

saying of the Apostles' creed and Nicene creed, and at the pro-

nouncing of the absolution in the order for the holy commu-
nion, and at the giving of the elements to the communicants,
and on certain other occasions .... during the pronouncing
of the benediction, after the sermon, and on certain other

occasions .... when about to mix water with the wine, and
when about to consecrate the same, you being then the officiating

minister, made the sign of the cross by the appropriate gesture

for that purpose, the same being intended as and constituting a

ceremony."
Art. 32 charged that Mr. Purchas, " during the communion

service, directed, caused, or permitted and sanctioned, a certain

clergyman then assisting you in the performance of divine service

by reading the gospel for the day, to kiss the book from which he

read the gospel, such kissing of the book being intended as and
constituting a matter of ceremony, the said book, during such

reading of the gospel, being, in a ceremonial manner, held before

him by a deacon or attendant."

On these charges, and a third one of elevating the chalice

during the prayer for the Church Militant "as a ceremony,"
Sir Robert Phillimore said :

—

(«) L. R., 4 Adm. & Eccl. p. 279.

(b) L. R., 2 P. C. p. 365.

(c) L. R., 4 Adm. & Eccl. p. 279.

(d) 1891, P. p. 9; Roscoe, Report
of Bp. of Lincoln's case.

(e) 1892, App. Ca. p. 644.

(/) L. R., 3 Adm. & Eccl. p. 66.
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" The ruling of tlie Privy Council in the case of Martin v.

Mackonochie with respect to the kneeling of the priest during

the communion service, seems to me to apply to the acts of

devotion complained of in these articles, which I must therefore

pronounce illegal."

In Martin v. Mackonochie (2nd suit) (#), Sir Robert Phillimore Martin v.

followed, on the two former of these points, his judgment in Mackon>chie

U/p/n'n.stonc v. Purchas. But he held that the defendant might
cross himself as a matter of his own private devotion.

In Read v. The JBi.s/wj) of Lincoln (h), one of the charges was the Read v.

making of the sign of the cross on two occasions in the service, ^S/"^
that is to say, while pronouncing the Absolution and while

giving the Blessing. The archbishop and his assessors said that

there was no warrant in ancient practice for making the sign

of the cross on these two occasions, and that it was wrong to

do so.

Another of the charges against Mr. Purchas was contained in

the following words :

—

" And that you also, during the whole of such prayer of con- Standing

secration, stood at the middle of that side of the holy table which,
Hol^Table

if the said holy table stood at the east end of the said church or Elphimtone\
chapel (the said table in St. James's Chapel, in fact, standing at Purchas.

the west end thereof), would be the west side of such table, in

such wise that you then stood between the people and the said

holy table, with your back to the people, so that the people

could not see you break the bread or take the cup into your
hand."

Sir Robert Phillimore said :

—

" I must observe that the rubric does not require that the

people should see the breaking of the bread or the taking of the

cup into the priest's hands
;

and, if it did so prescribe, the

evidence in this case would establish that all the congregation

could see him take the cup into his hands, and some of them, at

least, could see him break the bread. But in truth the question

appears to me to have been settled by the Privy Council in the

case of Martin v. Mackonochie." [The judge then cited the passage

from the judgment in Martin v. Mackonochie
" I dismiss this charge against Mr. Purchas."

The Privy Council, however—at a time when, it is to be Hebbert v.

observed, the noble lord who delivered the judgment in Mr. ^'c^as -

Mackonochie's case was not present—overruled this judgment
of the Dean of the Arches, and dealt with the language of the

Privy Council in the former case as follows :
—

" The learned Judge in the Court below, in considering the

charge against the Respondent that he stood with his back to the

People during the Prayer of Consecration, briefly observes, 6 the

question appears to me to have been settled by the Privy

(</) L. E., 4 Acini. & Eccl. p. (h) 1891, P. p. 9; Roscoe, Report
279. of Bp. of Lincoln's case.

(?) Page 767, supra.
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Council in the case of Martin v. Maehonochie? The question

before their Lordships in the case was as to the posture and not
as to the position of the minister. The words of the judgment
are : [Their lordships then cited the passage from the judgment
in Martin v. Mackonochie (//).]

" This passage refers to posture or attitude from beginning to

end, and not to position with reference to the sides of the Table.

And it could not be construed to justify Mr. Purchas in standing
with his back to the people, unless a material addition were
made to it. The learned Judge reads it as if it ran, 'They
think that the words standing before the table apply to the

whole sentence, and that before the table means between the

table and the people on the west side.' But these last words
are mere assumption. The question of position was not before

their Lordships ; if it had been, no doubt the passage would
have been conceived differently, and the question of position

expressly settled."

Eidsdale v. In Ridsdale v. Clifton (/), in the Privy Council, the charge was
Clifton. that the respondent "unlawfully stood while saying the prayer

of consecration ... at the middle of the west side of the

communion table (such communion table then standing against

the east wall, with the shorter sides towards the north and
south) in such wise that during the whole time of his saying

the said prayer he was between the people and the communion
table with his back to the people, so that the people could not

see him break the bread or take the cup in his hand." The
Privy Council said the minister might, during the prayer of

consecration, stand while ordering the elements either facing

south or east, and that after this point there was " no specific

direction " where he ought to stand during this prayer. They
added :

" He must, in the opinion of their lordships, stand so

that he may in good faith enable the communicants present,

or the bulk of them, being properly placed to see, if they wish

it, the breaking of the bread and the performance of the other

manual acts mentioned. He must not interpose his body so as

intentionally to defeat the object of the rubric and to prevent

this result." This conclusion was arrived at by construing the

wrorcls "before the people" as meaning "in the sight of the

people," a construction very questionable in scholarship and
very devoid of historical support ; and by them extending the

implied direction to break the bread before the people to the

other manual acts, so as to require all to be done in the sight of

the people—an extension which is not grammatical. Applying
these principles to the case before them, they found that there

was not sufficient evidence that Mr. Eidsdale had so acted as to

offend, and they dismissed the charge against him.

The result is that the priest may well and lawfully stand at

the west side facing east during the whole prayer of consecration,

and that a charge that he does so is, per se, no charge of an

(h) Page 7G7, supra. (?) 2 P. D. p. 276.
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ecclesiastical offence ; but that, if it be further proved that he

intentional/;/ interposed his body to prevent the people seeing

the manual acts, he would be guilty of an offence.

What amounts to intention, and whether, if without intention

he prevents sight, he be guilty of an offence, are questions left

open by this decision.

In Read v. The Bp. of Lincoln (J) a charge was preferred sub- Read v. Bp. of

stantially in the same terms as in Ridsaale v. Clifton, except Lincoln.

that the charge contained a further allegation, to meet the

requirements of the Privy Council, that the communicants " were

conveniently placed for receiving the Holy Sacrament."

The archbishop and his assessors thought " that the order of

the Holy Communion requires that the manual acts should be

visible," and that the minister ought not merely not to wish or

intend to hide the manual acts, but ought positively to wish and
intend to make them visible to communicants properly placed.

The 18th Article against Mr. Purchas in the Court of Arches
charged as follows :

—

" That you, the said Rev. John Purchas on a certain occasion North side.

.... directed, sanctioned, or permitted a certain other clergy- ElpMmtone v.

man, then officiating for you, in the presence of you, the said
Furchas -

Rev. John Purchas, to read the collects next before the epistle

for the day in the communion service, standing in front of the

middle of the holy table, with his back to the people ; and that

on a certain other occasion, .... you, the said Rev. John
Purchas, read such collects yourself, standing with your back to

the people."

Sir Robert Phillimore said :
" The rubric which governs the

position of the minister at this period of the service is the one
preceding the Lord's Prayer at the beginning of the communion
service :

—

1 And the priest, standing at the north side of the

table, shall say the Lord's Prayer with the collect following, the

people kneeling ;
' and, after the interval of the Ten Command-

ments, the rubric enjoins the priest 1
to stand as before.' I am

aware that learned persons hold that these words, ; the north

side,' mean i the north side of the table's front,' and possibly

they do so
;
but, in the absence of any argument before me to

this effect, I think I must take the prima facie meaning of the

rubric, and consider it as the north side of the whole table ; and
upon this ground I must decide against Air. Purchas upon this

article."

In the same case, the two following positions were also

complained of :

—

(a) That "you, the said Rev. John Purchas, did, in the said

church or chapel, during the performance of divine service, and
while reading the collects following the creed, stand in front of

the middle of the holy table at the foot of the steps leading up
to the same, with your back to the people :

"

(j) 1891, P. p. 9; Roscoe, Eeport of Bp, of Lincoln s case.
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Read v. Bp. of
Lincoln.

Ablutions.

Public
Worship
Regulation
Act.

(b) And that "you, the said Itev. John Purchas, directed,

sanctioned or permitted the epistle in the communion service to

be read in your presence by a minister standing with his back

to the people."

Sir Eobert Phillimore said :
" The first offence appears to me

plainly contrary to the rubric ; and the second, though, perhaps,

not governed by any positive order in a rubric, is obviously

contrary to the intent of the Prayer Book, the epistle not being

a prayer addressed to God, but a portion of the Scripture read

to the people."

This question of the north side, therefore, did not come before

the Privy Council on appeal in Hebbert v. Purchas (k). Nor
was it raised in Ridsda/e v. Clifton (/). But in both cases there

were plenty of obiter dicta to the effect that the north side was
the north end, and that the priest beginning the communion
service must stand at the north end of the holy table.

However, in Read v. The Bishop of Lincoln (m), the archbishop

and his assessors, while agreeing with Sir Robert Phillimore in

thinking that the words north side did not mean the north part

of the front, said that with the altered position of the holy

table there was now, strictly speaking, no north side in the

sense intended by the rubric, that there could now be no literal

compliance with the rubric, and that it is not an offence to

stand against the long west side (which was the old north side)

facing east.

And on appeal the Privy Council substantially agreed,

holding that it is not an offence " to stand at the northern

part of the side which faces westwards "
(»).

A charge of cleansing the chalice and paten at the end of the

service in a ceremonial manner, which the pleadings called the
" ceremony of ablution " in Read v. The Bp. of Lincoln, was
thought by the archbishop and his assessors to be ill-founded,

the facts showing nothing more than a strict compliance with

the rubric, which requires the consumption of any remains of

the holy elements. On appeal the Privy Council agreed (o).

Under the Public Worship Eegulation Act, 1874 (37 & 38

Vict. c. 85), s. 8, one of the matters which may be represented

is, "That the incumbent has within the preceding twelve months
failed to observe or to cause to be observed the directions con-

tained in the Book of Common Prayer relating to the perform-

ance in such church or burial ground of the services, rites and
ceremonies ordered by the said book, or has made or permitted

to be made any unlawful addition to, alteration in, or omission

from, such services, rites and ceremonies" (p).

(h) L. E., 3 P. C. p. 605.

(I) 2 P. D. p. 276.

(m) 1891, P. p. 9; Eoscoe, Report
of Bp. of Lincoln's case.

(n) 1892, App. Ca. p. 644.

Id) Ibid.

Ip) Vide infra, Part IV., Chap. IX.
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Sect. 8.

—

Kakndar and Tables of Lessons.

In the year 17-31 a very important alteration was made in the

ecclesiastical as well as the civil year, by 24 Greo. 2, c. 23, the 24 Geo. 2,

preamble of which act is as follows :
— " Whereas the legal snp- c

-
23 -

pntation of the year of our Lord in that part of Great Britain
Te" t0

, *XF*
vi i i-i i i t i i i

ou 1st day
called England, according to which the year beginneth on the 0f January.

25th day of March, hath been found by experience to be

attended with divers inconveniences, not only as it differs from
the usage of neighbouring nations, but also from the legal

method of computation in that part of Great Britain called

Scotland, and from the common usage throughout the whole
kingdom, and thereby frequent mistakes are occasioned in the

dates of deeds and other writings, and disputes arise therefrom

;

and whereas the Calendar now in use throughout all his

majesty's British dominions, commonly called the Julian

Calendar, hath been discovered to be erroneous, by mean
whereof the vernal or spring equinox, which at the time of the

general council of Xice, in the year of our Lord 325, happened Council of

on or about the 21st day of March, now happens on the 9th or Nlce -

10th of the same month ; and the said error is still increasing,

and if not remedied would in process of time occasion the several

equinoxes and solstices to fall at very different times in the civil

year from what they formerly did, which might tend to mislead

persons ignorant of the said alteration : and whereas a method
of correcting the calendar in such manner as that the equinoxes

and solstices may for the future fall nearly on the same nominal
days on which the same happened at the time of the said general

council, hath been received and established, and is now generally

practised by almost all other nations of Europe ; and whereas it

will be of general convenience to merchants and other persons

corresponding with other nations and countries, and tend to pre-

vent mistakes and disputes in or concerning the dates of letters

and accounts if the like correction be received and established in

his majesty's dominions."

Sects. 1 and 2 accordingly provided for beginning the year on
the 1st of January instead of the 25th of March, for throwing
out eleven days in the year 17-32 to make the kalendar right,

and for the future arrangements as to leap year.

By sect. 3. " And whereas according to the rule prefixed to Easter and

the Book of Common Prayer, Easter day is always the first otn
.

er

Sunday after the first full moon which happens next after the
holidays,

one and twentieth day of March, and if the full moon happens
upon a Sunday, Easter day is the Sunday after; which rule

was made in conformity to the decree of the said general
council of Xice, for the celebration of the said feast of Easter

;

And whereas the method of computing the full moons now used
in the Church of England, and according to which the table to

find Easter for ever prefixed to the said Book of Common
Prayer is formed, is by process of time become considerably
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erroneous ; And whereas a calendar, and also certain tables and
rules for the fixing the true time of the celebration of the said

feast of Easter, and the finding the times of the full moons on
which the same dependeth, so as the same shall agree as nearly
as may be with the decree of the said general council, and also

with the practice of foreign countries, have been prepared, and
are hereunto annexed ; be it therefore further enacted .... that

the said feast of Easter, or any of the moveable feasts thereon
depending, shall from and after the said second day of Sep-
tember be no longer kept or observed . . . according to the said

method now used, or the said table prefixed to the said Book of

Common Prayer ; and that the said table, and also the column
or golden numbers, as they are now prefixed to the respective

days of the month in the said calendar, shall be left out in all

future editions of the said Book of Common Prayer ; and that

the said new calendar, tables, and rules hereunto annexed, shall

be prefixed to all such future editions of the said book in the

room and stead thereof ; and that from and after the said second

day of September all and every the fixed feast-days, holydays
and fast-days which are now kept and observed by the Church
of England, and also the several solemn days of thanksgiving,

and of fasting and humiliation, which, by virtue of any act of

parliament now in being, are to be kept and observed, shall be
kept and observed on the respective days marked for the cele-

bration of the same in the said new calendar, that is to say, on
the same respective nominal days on which the same are now
kept and observed, but which, according to the alteration by
this act intended to be made as aforesaid, will happen eleven

days sooner than the same now do ; and that the said feast of

Easter and all other moveable feasts thereon depending, shall

from time to time be observed and celebrated according to

the said new calendar, tables and rules hereunto annexed, in

that part of Great Britain called England, and in all the

dominions and countries aforesaid wherein the liturgy of the

Church of England now is, or hereafter shall be used ; and that

the two moveable terms of Easter and Trinity, and all courts of

what nature or kind soever, and all meetings and assemblies of

any bodies politic or corporate, and all markets, fairs, and marts,

and courts thereunto belonging, which by any law, statute,

charter, custom, or usage, are appointed, used, or accustomed to

be holden and kept at any moveable time or times depending
upon the time of Easter, or any other such moveable feast as

aforesaid, shall .... be holden and kept on such days and
times whereon the same shall respectively happen or fall, accord-

ing to the falling or happening of the said feast of Easter or

such other moveable feasts as aforesaid, to be computed accord-

ing to the said new calendar, tables and rules."

Old lec- Annexed to this act is the calendar with the rules for finding
tionary. Easter, and the table of lessons then in use.

This table of lessons remained unaltered till the passing of the
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act here following ; and might still be used in lieu of the new-

table till January 1, 1879.

In the year 1871 was passed the act 34 & 35 Yict. c. 37, 34 & 35 Vict,

the Prayer Book (Tables of Lessons) Act, 1871, which recites °- 37'•

as follows :
—" Whereas Commissioners were appointed by her ^^dino-

Majesty to inquire and consider (amongst other matters) the Tables of

Proper Lessons appointed to be read in Morning and Evening Lessons and

Prayer on the Sundays and Holy-days throughout the year,
Psalter -

and the Table of First and Second Lessons contained in the I*reaml>le -

calendar in the Book of Common Prayer according to the use

of the United Church of England and Ireland, with a view of

suggesting and reporting whether any and what alterations and
amendments might be advantageously made in the selection of

Lessons to be read at the time of divine service :

" And whereas the said Commissioners have made a report

recommending that the revised Tables of Lessons proper to be

read on Sundays and Holy-days, and the revised Table of daily

First and Second Lessons set out in the schedule to that report

and in the schedule to this act, should be adopted in lieu of the

Table of Proper Lessons to be read at Morning and Evening
Prayer on the Sundays and other Holy-days throughout the

year, and the Table of daily First and Second Lessons in the

Calendar prefixed to the said Book of Common Prayer

:

" And whereas it is expedient to authorize the use of the said

revised Tables of Lessons, and to make such consequential altera-

tions as may be necessary in the directions contained in the said

Book of Common Prayer respecting ' the order how the rest of

* Holy Scripture is appointed to be read :
'

" and proceeded to

enact as follows :

—

Sect. 2. " After the first day of January, one thousand eight Substitution

hundred and seventy-two, the directions respecting ' the order ^ Tables of

4 how the rest of Holy Scripture is appointed to be read,' the schSulVfor
Table of Proper Lessons, and the Table of daily first and second old tables,

lessons contained in the Second Part of the Schedule to this

act shall be substituted for the following parts of the Book of

Common Prayer of the Church of England respectively ; that

is to say,

—

(1.) "The said directions for the directions respecting 4 the
* order how the rest of Holy Scripture is appointed
4 to be read,' set out in the First Part of the said

Schedule

;

(2.) « The said Table of Proper Lessons for the Table of
' Proper Lessons to be read at Morning and Evening
4 Prayer on the Sundays and other Holy-days through-
4 out the Year;'

(3.)
44 The said Table of daily First and Second lessons for the

corresponding portion of the Table of daily First and
Second Lessons contained in the 4 Calendar with the
4 Table of Lessons :

'

And all acts relating to the Book of Common Prayer of the
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Church of England shall be construed to refer to such book as

altered by this act, and after the first day of October, one
thousand eight hundred and seventy- one, the directions and
Tables of Lessons contained in the Second Part of the Schedule
to this act shall be printed and published in all editions of the said

Book of Common Prayer and (so far as necessary) of the said

acts in lieu of the directions and Tables of Lessons for which
Old tables they are by this act substituted : provided that the Table of

untilYs^Jan ^essons hitherto in legal use may at any time prior to the

1879. ' first of January, one thousand eight hundred and seventy-

Proviso nine, be followed in lieu of the table hereby substituted there-

respecting for ; and provided that the occasions whereon power to alter
power to alter

^]ie appointed Psalms and Lessons is, by the Schedule to this

psalms and ac't, committed to the Ordinary, shall be all occasions whereon
lessons. the Ordinary shall judge that such alteration will conduce to

edification."

" SCHEDULE.

" Fir^t Part.

" Existing Directions prefixed to the Prayer Booh to be omitted

in future.

" THE ORDER HOW THE REST OF HOLY SCRIPTURE IS APPOINTED
TO BE READ.

" The Old Testament is appointed for the first lessons at

morning and evening prayer, so as the most part thereof will be

read every year once, as in the calendar is appointed.
" The New Testament is appointed for the second lessons at

morning and evening prayer, and shall be read over orderly

every year thrice, besides the epistles and gospels, except the

Apocalypse, out of which there are only certain proper lessons

appointed upon divers feasts.

" And to know what lessons shall be read every day, look for

the day of the month in the calendar following, and there ye
shall find the chapters that shall be read for the lessons, both at

morniDg and evening prayer, except only the moveable feasts,

which are not in the calendar, and the immoveable, where there

is a blank left in the column of lessons, the proper lessons for all

which days are to be found in the table of proper lessons.

" And note that whensoever proper psalms or lessons are

appointed, then the psalms and lessons of ordinary course

appointed in the psalter and calendar (if they be different) shall

be omitted for that time.
" Note also that the collect, epistle, and gospel appointed for

the Sunday shall serve all the week after where it is not in this

book otherwise ordered.



LITURGY AND RITUAL.

" Second Part.

" Directions to be prefixed to the Prayer Book in lieu of the

Directions in the First Part of this Schedule.

" THE ORDER HOW THE REST OF HOLY SCRIPTURE IS APPOINTED
TO BE READ.

" The Old Testament is appointed for the first lessons at

morning and evening prayer, so as the most part thereof will be
read every year once, as in the calendar is appointed.

" The New Testament is appointed for the second lessons at

morning and evening prayer, and shall be read over orderly

every year twice, once in the morning and once in the evening,

besides the epistles and gospels, except the Apocalypse, ont of

which there are only certain lessons appointed at the end of the

year, and certain proper lessons appointed upon divers feasts.

" And to know what lessons shall be read every day, look for

the day of the month in the calendar following, and there ye
shall find the chapters and portions of chapters that shall be
read for the lessons, both at morning and evening prayer, except

only the moveable feasts, which are not in the calendar, and the

immoveable, where there is a blank left in the column of lessons,

the proper lessons for all which days are to be found in the

table of proper lessons.

" If evening prayer is said at two different times in the same
place of worship on any Sunday (except a Sunday for which
alternative second lessons are specially appointed in the table),

the second lesson at the second time may, at the discretion of

the minister, be any chapter from the four gospels, or any lesson

appointed in the table of lessons from the four gospels.
" Upon occasions, to be approved by the ordinary, other

lessons may, with his consent, be substituted for those which
are appointed in the calendar.

" And note that whensoever proper psalms or lessons are

appointed, then the psalms and lessons of ordinary course

appointed in the psalter and calendar (if they be different) shall

be omitted for that time.
" Note also that upon occasions to be appointed by the

ordinary, other psalms may, with his consent, be substituted

for those appointed in the psalter.

" If any of the holy-days for which proper lessons are

appointed in the table fall upon a Sunday which is the first

Sunday in Advent, Easter Day, Whit-Sunday, or Trinity

Sunday, the lessons appointed for such Sunday shall be read,

but if it fall upon any other Sunday,- the lessons appointed

either for the Sunday or for the holy-day may be read at the

discretion of the minister.
" Note also that the collect, epistle, and gospel appointed for

the Sunday shall serve all the week after, where it is not in this

book otherwise ordered."

p. VOL. I.



786 THE CHURCH IN HER RELATION TO HER MEMBERS.

Then follow the Tables of Lessons now printed in all Prayer ^
Books.

Restraints in

the times
of Elizabeth
and James I.

General re-

straints on
preaching.

Rubrics.

Article 23.

Canon 36.

Canon 49.

Sect. 9.

—

Public Preaching.

The clergy in Queen Elizabeth's time being very ignorant

(and no wonder, their stipends in most places being exceedingly

small), and moreover the state having a jealous eye upon them,
as if they were not very well affected to the Reformation, none
were permitted to preach without licence, but they were to study
and read the homilies gravely and aptly ; and they that were
instituted subscribed a promise to the same effect. And this con-

tinued in some measure in the next reign ; for ministers not

licensed to preach were by the canons prohibited to expound
any text of Scripture, and were only to read the homilies even

in their own cures. But the occasion of those canons being now
taken away, the bishops do generally and justly forbear to put
the canons as to this matter in execution ; and every priest is

permitted to preach, at least in his own cuft?, as he may and
ought to do by the old canon law, and by the charge given him
at his ordination, and by the very nature of his office (o).

The restraints on preaching by unbeneficed and unlicensed

clergy are as follows :

—

Arundel. "No priest not being licensed shall exercise the office

of preaching, until he shall be examined and sent by the bishop,

and shall produce the authority by which he preacheth" (p).

Form of ordaining Deacons/]—"Take thou authority to read

the gospel in the church of God, and to preach the same, if thou

be thereto licensed by the bishop himself."

Form of ordaining Priests.]—" Take thou authority to preach

the word of Grod, and to minister the holy sacraments, in the

congregation, where thou shalt be lawfully appointed there-

unto."

By Art. 23 of the Thirty-nine Articles, " It is not lawful for

any man to take upon him the office of public preaching, or

ministering the sacraments in the congregation, before he be

lawfully called and sent to execute the same. And those we
ought to judge lawfully called and sent, which be chosen and
called to this work by men who have public authority given

unto them in the congregation, to call and send ministers into

the Lord's vineyard."

The restrictions on licences to preach, formerly contained in

Canon 36 of 1603, and now in the new Canon of 1865, have

been already mentioned (q).

Can. 49. " No person whatever not examined and approved

by the bishop of the diocese or not licensed as is aforesaid for a

(o) Johns, pp. 53, 54. It has been
for a long time considered that
possession of a benefice renders a

licence to preach unnecessary.

( p) Lind. p. 288.

(7 ) Tide supra, pp. 249, 352,
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sufficient or convenient preacher, shall take upon him to expound
in his own cure or elsewhere any scripture or matter of doctrine

;

but shall only study to read plainly and aptly (without glossing

or adding) the homilies set forth or hereafter to be published

by lawful authority for the confirmation of the true faith and
for the good instruction and edification of the people."

Can. 50. " Neither the minister, church-wardens, nor any other Canon 50.

officers of the church, shall suffer any man to preach within their

churches or chapels, but such as, by showing their licence to

preach, shall appear unto them to be sufficiently authorized

thereunto, as is aforesaid."

Can. 51, as to preaching in any cathedral or collegiate church, Canon 51.

has been already set forth (>•).

Can. 52. " That the bishop may understand (if occasion so Canon 52.

require) what sermons are made in every church of his diocese,

and who presume to preach without licence, the church-wardens

and side-men shall see that the names of all preachers which
come to their church from any other place, be noted in a book,

which they shall have ready for that purpose ; wherein every

preacher shall subscribe his name, the day when he preached,

and the name of the bishop of whom he had licence to preach."

In the case of The Bishop of Down and Connor v. Miller (s), Bishop's

it was holden by Dr. Kadcliff, Vicar-General of the Archbishop power to

of Armagh, that the bishop has the power to inhibit at his
m 1 1

'

pleasure a beneficed and licensed clergyman of another diocese »

from officiating or preaching in his diocese without his licence,

though such clergyman have the permission of the incumbent.

It would seem that there would be an appeal from such inhibi-

tion to the archbishop.

Can. 53. " If any preacher shall in the pulpit particularly or Canon 53.

namely of purpose impugn or confute any doctrine delivered by
any other preacher in the same church, or in any church near

adjoining, before he hath acquainted the bishop of the diocese

therewith, and received order from him what to do in that case,

because upon such public dissenting and contradicting there

may grow much offence and disquietness unto the people, the

church-wardens or party grieved shall forthwith signify the same
to the said bishop, and not suffer the said preacher any more to

occupy that place which he hath once abused, except he faithfully

promise to forbear all such matter of contention in the church,

until the bishop hath taken further order therein : who shall

with all convenient speed so proceed therein, that public satis-

faction may be made in the congregation where the offence was
given. Provided that if either of the parties offending do
appeal, he shall not be suffered to preach pendente lite"

Can. 54. " If any man licensed heretofore to preach by any Canon 54.

archbishop, bishop, or by either of the universities shall at any
time from henceforth refuse to conform himself to the laws,

(r) Yide supra, p. 136. (s) 11 Ir. Ch., Appendix, p. 1; 5L.T. p. 30.

3 E 2
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No reward
for licence to

preach.

Canons as to

preaching.

Canon 45.

Canons 46 and
47.

Canon 55,

The bidding

prayer.

ordinances and rites ecclesiastical established in the Church of

England, he shall be admonished by the bishop of the diocese

or ordinary of the place to submit himself to the use and due
exercise of the same. And if, after such admonition he do not

conform himself within the space of one month, we determine

and decree that the licence of every such preacher shall there-

upon be utterly void and of none effect."

By 31 Eliz. c. 6, s. 9, it is in effect provided that if any per-

son shall receive or take any money, fee, reward, or any other

profit, directly or indirectly, or any promise thereof, either to

himself or to any of his friends (all ordinary and lawful fees

only excepted), to procure any licence to preach, he shall forfeit

40/. (fj.

Alter the preacher shall be licensed, then it is ordained as

follows by the Canons of 1603 :

—

Can. 45. " Every beneficed man allowed to be a preacher, and
residing on his benefice, having no lawful impediment, shall in

his own cure, or in some other church or chapel, where he may
conveniently, near adjoining, where no preacher is, preach one
sermon every Sunday of the year ; wherein he shall soberly and
sincerely divide the word of truth, to the glory of God, and to

the best edification of the people."

By Canons 46 and 47, already set forth (u), incumbents not

preachers were to procure sermons to be preached by licensed

preachers once a month, and any incumbent licensed not to

reside was (except in certain cases) to have a curate " that is a

sufficient and licensed preacher."

But these Canons are now nearly obsolete.

Can. 55. " Before all sermons, lectures, and homilies, the

preachers and ministers shall move the people to join with them
in prayer, in this form, or to this effect, as briefly as con-

veniently they may ;
' Ye shall pray for Christ's holy catholic

church, that is, for the whole congregation of Christian people

dispersed throughout the whole world, and especially for the

churches of England, Scotland, and Ireland : and herein I
require you most especially to pray for the king's most excel-

lent majesty, our sovereign lord James, king of England, Scot-

land, France, and Ireland, defender of the faith, and supreme
governor in these his realms, and all other his dominions and
countries, over all persons, in all causes, as well ecclesiastical as

temporal : ye shall also pray for our gracious queen Anne,
the noble prince Henry, and the rest of the king and queen's

royal issue : ye shall also pray for the ministers of God's holy
word and sacraments, as well archbishops and bishops, as other

pastors and curates : ye shall also pray for the king's most
honourable council, and for all the nobility and magistrates of

this realm, that all and every of these in their several callings

may serve truly and painfully to the glory of God, and the

(t) Yide infra, Part IV., Chap. III., sect. 3. («) Vide supra, p. 423.



LITURGY AND RITUAL. '89

edifying and well governing of his people, remembering the

account that they must make : also ye shall pray for the

whole commons of this realm, that they may live in the true

faith and fear of God, in humble obedience to the king, and
brotherly charity one to another. Finally, let us praise God
for all those which are departed out of this life in the faith of

Christ, and pray unto Grod that we may have grace to direct

our lives after their good example ; that this life ended, we may
be made partakers with them of the glorious resurrection in the

life everlasting ; ' always concluding with the Lord's Prayer."

The like form was enjoined by the Injunctions of Queen
Elizabeth in the year 1559 ; and a form of bidding was like-

wise prescribed (but of a different tenor from these two) by the

Injunctions of Edw. YI. ; and also before this (and before the

Reformation) we find the like bidding form in English, in a

festival printed in the year 1509, which is much longer than
these, and is reprinted at length by Dr. Burnet in his History

of the Reformation.

The occasion of this kind of bidding prayer (as it is called)

was that in the ancient church silence was commanded to be

kept for a time, for the people's secret prayers ; and in this or

such like form the minister directed the people what to pray
for. A remainder of which usage is still preserved in the office

of ordination of priests {x).

In the year 1661 there is an entry in the journal of the upper Form of

house of convocation, that the bishops unanimously voted for Pra7er before

one form of prayer to be used by all ministers, as well before as

after sermon ; and that this order was pursued in the convoca-

tion (although not brought to effect) appears from the minutes
of the lower house, where on January 31st we find a committee
appointed for this (among other purposes), to compile a prayer

before sermon (?/).

Peccham. " Every priest shall explain to the people, four What the

times a year, the fourteen articles of faith, the Ten Command- Priest
.

sha11

ments, the two evangelical precepts, the seven works of mercy,
exp am '

the seven deadly sins, with their consequences, the seven prin-

cipal virtues, and the seven sacraments of grace (z).

The fourteen articles of faith (whereof seven belong to the

mystery of the Trinity, and seven to Christ's humanity), are

1. The unity of the divine essence in the three persons of the

undivided Trinity. 2. That the Father is Cod. 3. That the

Son is Grod. 4. That the Holy Ghost, proceeding from the

Father and the Son, is Cod. 5. The creation of heaven and
earth by the whole and undivided Trinity. 6. The sanctification

of the church by the Holy Ghost, the sacraments of grace, and
all other things wherein the Christian Church communicateth.
7. The consummation of the church in eternal glory, to be truly

(as) 1 Warn. p. 28.

(y) Gibs. p. 311.

(z) Lind. p. 54.
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raised again in flesh and spirit, and opposite thereunto the

eternal damnation of the reprobate. 8. The incarnation of

Christ. 9. His being born of the Blessed Virgin. 10. His
suffering and death upon the cross. 11. His descent into hell.

12. His resurrection from the dead. 13. His ascension into

heaven. 14. His future coming to judge the world (a).

The Ten Commandments are the precepts of the Old Testa-

ment. To these the gospel addeth two others, to wit, the love

of Grod and of our neighbour (b).

Of the seven works of mercy, six are collected out of the

gospel of St. Matthew ; to feed the hungry, to give drink to the

thirsty, to entertain the stranger, to clothe the naked, to visit

the sick, and to comfort those that are in prison ; and the

seventh is gathered out of Tobias, to wit, to bury the dead. The
seven deadly sins are pride, envy, anger, or hatred, slothfulness,

covetousness, gluttony, and drunkenness, luxury. The seven

principal virtues are faith, hope and charity, which respect Grod

;

prudence, temperance, justice, fortitude with regard unto men.
The seven sacraments of grace are baptism, confirmation, orders,

penance, matrimony, the eucharist and extreme unction (c).

Homilies. By the rubric after the Nicene Creed :
" Then shall follow

the sermon, or one of the homilies already set forth or hereafter

to be set forth by authority."

By the form of ordaining deacons :
" It appertaineth to the

office of a deacon .... to read holy scriptures and homilies in

the church.

"

Article 35. Art. 35 of the 39 Articles. " The second book of homilies, the

several titles whereof we have joined unto this article, doth con-

tain a godly and wholesome doctrine, and necessary for these

times, as doth the former book of homilies, which were set forth

in the time of Edward the Sixth ; and therefore we judge them
to be read in churches by the ministers diligently and distinctly,

that they may be understanded of the people."

Canons 46 Canons 46 and 49 of the Canons of 1603 on the subject of the
and 49. homilies have been already given (d).

Sermon with- Sect. 6 of the Act of Uniformity Amendment Act, 1872,
out service. allows the preaching of a sermon without previous service, if

preceded by the bidding prayer, and collect, with or without the

Lord's Prayer or by any service authorized by that Act (e).

Sect. 10.

—

Publication of Notices in Church.

Publication of After the Nicene Creed in the Prayer Book there is this rubric :

matteredthe
" Clira^e sna^ declare unto the people what holy-days or

church. fasting days are in the week following to be observed. And then

(a) Lind. pp. 2—8. (d) Vide supra, pp. 423, 787.

(b) Ibid. pp. 54, 59. (e) Vide supra, pp. 447, 757.

(c) Ibid. pp. 42, 43, 60-03.
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also (if occasion be) shall notice be given of the communion

;

and briefs, citations, and excommunications read. And nothing

shall be proclaimed or published in the church, during the time

of divine service, but by the minister : nor by him any thing,

but what is prescribed in the rules of this book, or enjoined by
the queen, or by the ordinary of the place."

By 4 Greo. 4, c. 76, s. 2, Banns of matrimony shall be pub- Banns,

lished " during the time of morning service, or of evening service

(if there shall be no morning service in such church or chapel

upon the Sunday upon which such banns shall be so published)

immediately after the second lesson."

The construction of this section has been discussed in the

Chapter on Marriage (/).

In Elphinstone v. Purchas (g) one of the articles charged as

follows :

—

" That you, the said Rev. John Purchas, .... publicly Elphinstone v.

during the performance of divine service, that is to say, at the Furchas -

conclusion of the Nicene Creed, gave notice that on the morning
of the next day there would be i a high celebration of the holy
* eucharist ' at eleven o'clock ; and that you, on the same day,

after the sermon, gave or caused to be given, notice that on the

next Friday, ' being the Feast of St. Leonard,' there would be
a celebration of the holy eucharist at eleven o'clock ; and that

on Sunday, . . . after the Nicene Creed, you gave notice that

the Holy Eucharist would be celebrated on Wednesday, ' being
' the Feast of St. Martin ; ' and on Friday, ' being the Feast of
' St. Britius.' And that on Sunday morning, .... after the

Nicene Creed, you gave notice that ' on Tuesday next, being
' the Festival of our Lady, there would be a high celebration of
' the holy eucharist at eleven o'clock in the morning.'

"

Sir Robert Phillimore observed :
" The Prayer Book does not Form of giv-

warrant, in my opinion, this particular mode of announcing
j£| Hoi*

36 °f

that the eucharist will be celebrated. According to the rubric, Communion,
after the Nicene Creed notice is then to be given of the com-
munion, and according to the rubric after the church militant

prayer, ' When the minister giveth warning for the celebration
* of the holy communion .... after the sermon or homily
' ended he shall read this exhortation following.' It appears

to me that the epithet * high ' has no sanction from the rubric,

and, though perhaps in itself not very material, cannot legally

be used. It appears from the evidence that at different times

notices were given that the feasts of St. Leonard, St. Martin, Notice not to

and St. Britius would be observed. The rubric, after the
â^

V
j t̂t̂

Nicene Creed, directs that ' the curate shall declare unto the sa,int^ aayS<

' people what holy-days or fasting days are in the week fol-

' lowing to be observed.' Mr. Purchas is not charged with
having violated the law by omitting to give notice of these

(f) Yide supra, pp. 588—590. See Newbery v. Goodwin, 1 PliiUiiu,

(g) L. E., 3 Adm. & Eccl. p. 66. p. 282
;
supra, p. 765.
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Publication
of acts of

parliament
formerly in

church.

7 Will. 4 &
1 Vict. c. 45.

Notices not
to be given
in churches
during- divine

service, &c.

Notices here-

tofore usually

given during
or after divine

service, &c. to

be affixed to

the church
doors.

holy-days or fasting days, but by having given notice of holy-

days which the church has not directed to be observed. I think

the holy-days which are directed to be observed are those which
are to be found after the preface of the Prayer Book, under the

head of ' A Table of all the Feasts that are to be observed in
1 the Church of England throughout the year.' The feasts of

St. Leonard, St. Martin, and St. Britius are not among these
;

I therefore think the notices of them were improper, and I

must admonish Mr. Purchas to abstain from giving such notices

for the future."

Divers acts of parliament were at one time required to be

published in the churches, but the provisions requiring such

publication of these statutes have been repealed.

The act 7 Will. 4 & 1 Yict. c. 45, after reciting as follows :

" Whereas by an act, 58 Geo. 3, c. 69, intituled, ' An Act for

the Regulation of Parish Vestries,' it is enacted, that no vestry

or meeting of the inhabitants in vestry of or for any parish

shall be holden until public notice shall have been given of such

vestry, and of the place and hour of holding the same, and the

special purpose thereof, three days at the least before the day
to be appointed for holding such vestry, by the publication of

such notice in the parish church or chapel on some Sunday
during or immediately after divine service, and by affixing the

same, fairly written or printed, on the principal door of such

church or chapel : And whereas by an act, 31 Eliz. c. 3, it is

enacted, that before any outlawry shall be had and pronounced
proclamation shall be made at the door of the church or chapel

of the town or parish where the defendant shall be dwelling

immediately after divine service on a Sunday : And whereas by
divers acts relative to the assessing and collecting of highway and
poor rates and land tax, and other matters, it is directed or

required that public notice shall be given with reference to

certain proceedings relating thereto respectively in the parish

churches or chapels during divine service : And whereas by
ancient custom notice is usually given in churches during divine

service of the times appointed for holding courts leet, courts

baron, and customary courts : And whereas it is expedient that

such mode of giving notices should be altered:"—Enacts as

follows,

Sect. 1. "No proclamation or other public notice for a vestry

meeting or any other matter shall be made or given in any
church or chapel during or after divine service, or at the door of

any church or chapel at the conclusion of divine service."

Sect. 2. " All proclamations or notices which under or by
virtue of any law or statute, or by custom or otherwise, have

been heretofore made or given in churches or chapels during or

after divine service, shall be reduced into writing, and copies

thereof either in writing or in print, or partly in writing and
partly in print, shall previously to the commencement of divine

service on the several days on which such proclamations or
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notices have heretofore been made or given in the chnrch or

chapel of any parish or place, or at the door of any church or

chapel, be affixed on or near to the doors of all the churches and
chapels within such parish or place ; and such notices when so

affixed shall be in lieu of and as a substitution for the several

proclamations and notices so heretofore given as aforesaid, and
shall be good, valid, and effectual to all intents and purposes

whatsoever."

Sect. 3. " No such notice of holding a vestry shall be affixed Notices for

on the principal door of such church or chapel unless the same
to be

shall previously have been signed by a churchwarden of the
siCTnea as

church or chapel, or by the rector, vicar, or curate of such parish, herein

or by an overseer of the poor of such parish ; but every such directed -

notice so signed shall be affixed on or near to the principal door

of such church or chapel."

Sect. 4. "No decree relating to a faculty, nor any other Decrees of

decree, citation, or proceeding whatsoever in any ecclesiastical ecclesiastical

court, shall be read or published in any church or chapel during
not^o'behead

or immediately after divine service." in churches.

Sect. 5. " Nothing in this act shall extend or be construed to Act not to

extend to the publication of banns, nor to notice of the celebra- ext
?
nd to

j' o j- - - o i i • Ji_ i notices purely
tion ot divine service or ot sermons, nor to restrain the curate, ecclesiastical.

in pursuance of the rules in the Book of Common Prayer, from
declaring unto the people what holy-days or fasting days are in

the week following to be observed, nor to restrain the minister

from proclaiming or publishing what is prescribed by the rules

of the Book of Common Prayer, or enjoined by the Queen or by
the ordinary of the place."
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CHAPTER XII.

SUNDAYS, HOLIDAYS AND FASTS.

tion oftST"
By Can

'
13 °f 160 '3

'
" A11 manner of Persons within the Church

Lord's Day. °^ England shall from henceforth celebrate and keep the Lord's

Canon 13. Day, commonly called Sunday, and other holy-days according

to Grod's holy will and pleasure and the orders of the Church of

England prescribed in that behalf ; that is, in hearing the word
of God read and taught ; in private and public prayers ; in

acknowledging their offences to God, and amendment of the

same ; in reconciling themselves charitably to their neighbours,

where displeasure hath been ; in oftentimes receiving the

communion of the body and blood of Christ ; in visiting of the

poor and sick
;
using all godly and sober conversation."

29 Car. 2, c. 7. By 29 Car. 2, c. 7, s. 1, All persons "shall on every Lord's

Day apply themselves to the observation of the same by exer-

cising themselves thereon in the duties of piety and true religion,

publicly and privately ; and no tradesman, artificer, workman
labourer or other person whatsoever shall do or exercise any
worldly labour, business or work of their ordinary callings upon
the Lord's Day or on any part thereof (works of necessity and
charity only excepted), and every person being of the age of

fourteen years and upwards offending in the premises shall for

every such offence forfeit the sum of 5s." No person " shall

publicly cry show forth or expose to sale any wares, merchan-
dizes, fruit, herbs, goods or chattels whatsoever, upon the Lord's

Day or any part thereof," on pain of forfeiting the same.

By sect. 2, "No drover horse-courser waggoner butcher higgler

their, or any of their servants, shall travel or come unto his or

their inn or lodging upon the Lord's Day or any part thereof,"

on pain of 20s. " No person or persons shall use employ
or travel upon the Lord's Day with any boat wherry («),

lighter or barge (except it be upon extraordinary occasion to be
allowed by some justice of the peace of the county, or head
officer or some justice of peace of the city, borough or town
corporate where the fact shall be committed)," on pain of 5s.

If any person offending in any of the premises shall be thereof

convicted before any justice of the peace of the county, or chief

officer or justice of the peace of the city, borough or town cor-

porate where the offence shall be committed, on view or confession

(a) But see 7 & 8 Geo. 4, c. lxxv, and now 22 & 23 Vict. c. cxxxiii,

local acts for the Eiver Thames.
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or oath of one witness ; the said justice or chief officer shall

give warrant to the constables or churchwardens of the parish

where the offence shall be committed, to seize the said goods

cried, showed forth, or put to sale as aforesaid, and to sell the

same, and to levy the said other forfeitures or penalties by
distress and sale ; and in default of such distress, or in case

of insufficiency or inability of the said offender to pay the

said forfeitures or penalties, then the party offending be set

publicly in the stocks by the space of two hours. And all the

forfeitures or penalties aforesaid shall be employed and con-

verted to the use of the poor of the parish where the offence

shall be committed, save only that such justice, mayor or other

head officer may reward the informer out of the same, not ex-

ceeding the third part. The act, however, provides that nothing

therein contained " shall extend to the prohibiting of dressing

of meat in families, or of dressing or selling of meat in inns,

cookshops or victualling houses, for such as otherwise cannot be

provided ; nor to the crying or selling of milk before nine of

the clock in the morning or after four of the clock in the

afternoon." Prosecution for the said offences is to be in ten

days.

On this act the following cases have occurred. Rex v. Cox Cases on this

was a motion for an information against a justice of the peace,
^
c
^.

as to

for refusing to proceed upon an information against a baker,
a ers *

who baked puddings and pies, and other such things for dinner.

The court were of opinion that this was not an offence within

the act, it being a work of necessity and charity, and within the

equity of the proviso relating to a cook's shop ; and Foster, J.,

said it is better that one baker and his men should stay at home,
than many families and servants (b). Afterwards a baker was
convicted, by four separate convictions, for selling hot loaves on
the same Sunday. But the court said that there could be but
one entire offence on the same day, and therefore only one
penalty of 5s. (c). And in 34 Greo. 3, a baker having been
convicted on the statute for baking meat and pastry for his

customers on a Sunday, Lord Kenyon, Chief Justice, said

:

" Must the laborious part of the community, who are entitled to

some indulgence for the labours of the past week, fare harder on
that than on any other day ? many of them have not the means
of dressing their dinners at home .... That day will, I think,

be better observed, if the construction put upon this law in Bex
v. Cox be now adopted, than if we overrule that determination."

And the conviction was quashed (d)

.

In Bex v. Wliitnmh (e), it was held that the statute 29 Car. 2, Contracts of

c. 7, prohibits only the labour, business or work done in the course service,

of a man's ordinary calling. It does not apply to a contract of

(fc) 2 Burr. p. 785. (d) Bex v. Younger, 5 T. E.
(c) Crepjps v. Burden, 2 Cowp. p. 449.

p. 640. (e) 1 M. & R. p. 452; S. C,
7 B. & C. p. 596.
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hiring ; therefore a contract for a year, made on a Sunday,
between a farmer and a labourer, is valid, and service under
such a contract confers a settlement.

Contracts of The real purport of the words "ordinary calling," is fully ex-
sale- plained by Chief Justice Mansfield, in Drury v. Defontaine (/)

,

which contains also a clear exposition of the common law on the

observation of the Sunday. He said :
" The bargaining for and

selling horses on a Sunday is certainly a very indecent thing,

and what no religious person would do. But we cannot dis-

cover that the law has gone so far as to say that every contract

made on a Sunday shall be void, although under these penal

statutes, if any man, in the exercise of his ordinary calling,

should make a contract on the Sunday, that contract would be
void. It appears that the horse was not sent to Hull for the

purpose of private sale, but for the purpose of being sold by
auction ; for it may be gathered from the evidence that Hull
keeps a repository for sale by auction. Therefore Hull did not

sell this horse, properly speaking, as a horse dealer. It is said

by Lord Coke, that the Christian religion is part of the common
law, and such a sale certaiuly is directly contrary to the practice

of those religious duties, which it was the purpose of the legis-

lature to enforce, as expressed in the preamble of the statute

29 Car. 2, c. 7, ' that every person whatsoever shall on the
' Lord's Lay apply themselves to the observation of the same,
* by exercising themselves thereon in the duties of piety and
* true religion publicly and privately ;' which certainly is not

likely to be done by those whose minds are engaged in making
bargains and selling horses. Lord Coke (<y) cites a Saxon law
of King Ethelstan, the latter part of which is, Die a /ifem dominiea

nemo mercaturam facito ; id quod -si quis egerit et ipsa merce, et

triginta prceterea solidis muMator ; upon which Lord Coke
observes, ' Here note, by the way, that no merchandising shall

' be on the Lord's Day.' But it does not appear that the com-
mon law ever considered those contracts as void which were made
on a Sunday. In Cornyns v. Boyer (h), the defendant pleaded a

sale in open fair, but in stating the right to hold the fair, he

did not except the case of the fair day falling on a Sunday, and
it was urged that the plea was bad, because a fair held on that

day would be illegal, as coming within the statute 27 Hen. 6,

c. 5, of fairs and markets. The court determined that the hold-

ing a fair on that day would be illegal, but that the contract

would not be void. The law is since changed, and if any act is

forbidden under a penalty, a contract to do it is now held void.

But though that case is not now law, it shows that there was
nothing in the common law which would avoid a sale made
on the Sunday ; otherwise this mention of the statutes would
not have been introduced. The 29 Car. 2, c. 4, is the only

(/) 1 Taun. p. 135.

{g) 2 Inst. p. 220.
(//) Cro. Eliz. p. 485.
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statute that can possibly apply here. It enacts, that ' no person
' whatsoever shall do or exercise any worldly labour, business
' or work of their ordinary callings upon the Lord's Day.' To
bring this case within the act, we must pronounce that either

Drury or Hull worked within their ordinary callings on the

Sunday. But the sale of horses by private contract was not

Drury 's ordinary calling, nor was it Hull's; his calling was that

of a horse auctioneer, and he was not within his ordinary calling

in selling this horse by private contract ; and therefore, although

it is to be lamented, the sale must be held good, and the rule

discharged " (I).

By 34 & 35 Vict. c. 87, " The Sunday Observation Prosecu- 34 & 35 Vict,

tion Act, 1871," which was to be in force only to the 1st of
c

'
87,

September, 1872, sect. 1, " No prosecution or other proceedings ^on^^re-
shall be instituted against any person or the property of any ceding

person for any olfence committed by him under " 29 Car. 2, c. 7," statute, but

or for the recovery of any forfeiture or penalty for any such ^ certain

6

offence, except by or with the consent in writing of the chief officer officers,

of police of the police district in which the offence is committed,
or with the consent in writing of two justices of the peace or a

stipendiary magistrate having jurisdiction in the place where
such offence is committed. No such prosecution shall be heard
before the justices of the peace or stipendiary magistrate by
whom or with whose consent the same has been instituted."

The terms " police districts" and " chief officers of police" are

thus defined by sect. 2 and the schedule.

Police District. Chief Officer of Police.

The City of London and the
liberties thereof, exclusive of

Southwark.

The Metropolitan police district.

Any county, any riding, parts,

division or liberty of county,
any borough or town maintain-
ing a separate police force.

The Commissioner of Police of the
City.

The Commissioner of Police of the
Metropolis.

The chief constable or head con-
stable or other officer, by what-
ever name called, having the
chief command of the police in
the police district.

This act has since been annually continued.

By 2 Greo. 3, c. 15, s. 7, "Fish carriages (for the supply rish
chiefly of the markets within London and Westminster) shall carriages,

be allowed to pass on Sundays or holidays whether laden or
returning empty."

(t) See also the cases of Sandi-
man v. Breach, 7 B. & C. p. 96 ; 9
D. & E. p. 796; Fennell v. Bidler, 5

B. & C. p. 406 ; 8 D. & E. p. 204

;

Bloxsome v. Williams, 3 B. & C.

p. 232 ; 5 D. & E. p. 82 ; Smith v.
Sparrow, 12 Mo. p. 272 ; 4 Bing.
p. 86.
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Barbers and
butchers.

Bakers in the

metropolis.

27 Hen. 6,

c. 5.

Fairs and
markets on
Sundays and
great holy
days.

In the register of Archbishop Chicheley, we find a special

declaration, forbidding the barbers of London to exercise their

calling on the Lord's Day ; and in a visitation of Archbishop
Warham, we find barbers and butchers presented in the spiritual

court, for exercising their several trades on that day, and
admonished to forbear it, on pain of ecclesiastical censures (/).

Provisions against baking on Sundays, in the city of London,
within the bills of mortality or within ten miles of the Royal
Exchange, are made by 3 Geo. 4, c. cvi. ; and similar provisions

against persons exercising the trade of baker beyond those limits

by 6 & 7 Will. 4, c. 37, s. 14.

By 27 Hen. 6, c. 5, " Considering the abominable injuries

and offences done to Almighty God, and to his saints always
aiders and singular assisters in our necessities, because of fairs

and markets upon their high and principal feasts, as in the feast

of the Ascension of our Lord, in the day of Corpus Christi, in

the day of Whit Sunday, in Trinity Sunday, with other Sundays,
and also in the high feast of the Assumption of our Blessed

Lady, the day of All Saints, and on Good Friday, accustomably

and miserably holden and used in the realm of England ; in which
principal and festival days, for great earthly covetise, the people

is more willingly vexed, and in bodily labour foiled, than in

other ferial days, as in fastening and makiog their booths and
stalls, bearing and carrying, lifting and placing their wares

outward and homeward, as though they did nothing remember
the horrible defiling of their souls in buying and selling, with
many deceitful lies, and false perjury, with drunkenness and
strifes, and so specially withdrawing themselves and their ser-

vants from divine service ;
" it is ordained, " that all manner of

fairs and markets in the said principal feasts and Sundays, and
Good Friday, shall clearly cease from all showing of any goods

or merchandizes, necessary victual only except, upon pain of

forfeiture of all the goods aforesaid so shewed, to the lord of

the franchise or liberty where such goods contrary to this ordi-

nance be or shall be showed " (k). Nevertheless the king of his

special grace, by authority of the parliament, "granteth to them,

power, which of old time have no day to hold their fair or

market, but only upon the festival days aforesaid, to hold by
the same authority and strength of his old grant, within three

days next before the said feasts, or next after, proclamation first

made to the simple common people upon which day the afore-

said fair shall be holden, always to be certified without any fine

or fee to be taken to the king's use. And they which of old

time have, by special grant, sufficient days before the feasts

aforesaid, or after, shall in like manner as is aforesaid hold

their fairs and markets the full number of their days ; the said

festivals and Sundays, and Good Fridays except.

(j) Gibs. p. 238. cept," now r

(k) Here followed these words, Vict. c. 23.

"the four Sundays in harvest ex-

by 13 & 14
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• " Provided always, that this present ordinance shall . . . endure

until the next parliament, and so forth; except in the said

parliament a reasonable cause be alleged, shewed and proved,

for the which it shall seem not expedient that the aforesaid

ordinance so shall endure."

Within three days next before the said Feast, or next after/]—In
the 8 & 9 of Queen Elizabeth, a bill was read the first and
second time, to avoid fairs and markets on Sunday, to the next
working day following ; which therefore seems to be the bill

that had been prepared in the convocation of 1562, whereby it

was provided, that upon every Sabbath day, and principal feast

day, be kept neither open fair nor market throughout the year

;

and that all persons or corporations, having by patent such days
expressed, may change the same days with the days immediately
following or going before the said Sundays or principal feast

day(/).

In the third year of King Charles the First, a national fast

having been appointed, the Bishop of Winchester was directed

to move the king, that whereas on that day divers fairs and
markets were granted to divers towns by charter, his majesty
would be pleased, that in those places they might have liberty

to keep the said fast the next day after the said fairs ended,

notwithstanding his majesty's proclamation to that day ; with
which his majesty was well pleased, and the bishops of each

diocese were directed by the house to take care accordingly (m) .

By 1 Car. 1, c. 1, "Forasmuch as there is nothing more 1 Car. 1, c. 1.

acceptable to God than the true and sincere service and worship Certain public

of him according to his holy will, and that the holy keeping of
gatherings for

• *
»/

#
x o sports on

the Lord s day is a principal part of the true service of (rod, Sundays pro-

which in very many places of this realm hath been and now is hibited.

profaned and neglected by a disorderly sort of people, in exer-

cising and frequenting bear-baiting, bull-baiting, enterludes,

common plays, and other unlawful exercises and pastimes upon
the Lord's day ; and for that many quarrels, bloodsheds, and
other great inconveniences, have grown by the resort and con-

course of people going out of their own parishes to such disordered

and unlawful exercises and pastimes, neglecting divine service

both in their own parishes and elsewhere:" it is enacted that,
" there shall be no meetings assemblies or concourse of people,

out of their own parishes on the Lord's day . . . for any sports

and pastimes whatsoever; nor any bear-baiting, bull-baiting,

enterludes, common plays, or other unlawful exercises and
pastimes, used by any persons within their own parishes." And
every person offending in any of the premises shall forfeit for

every offence 3s. 4d. to the use of the poor. And any justice of

the peace of the county, or the chief officer of a city, borough, or

town corporate, where the offence shall be committed, who on his

own view, or confession of the party, or proof of any one or more

{I) Gibs. p. 242. (m) Gibs. p. 242.
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witness or witnesses by oath, shall find any person offending in the

premises, shall give warrant under his hand and seal to the con-

stables and churchwardens of the parish where the offence shall be
committed, to levy the said penalty so assessed by distress and
sale ; and in default of such distress, that the party offending be set

publicly in the stocks by the space of three hours. It is provided
that no man be impeached by this act except he be called in

question within one month next after the offence committed

;

and that the ecclesiastical jurisdiction shall not be abridged

;

but that the ecclesiastical court may punish the said offences as

if this act had not been made.
The keeping holy of the Lord's Bay.']—Which duty Lindwood

thus describes : to keep it holy and pure with reverence, that is

to say, generally, by ceasing on that day from wickedness

;

particularly by resting from bodily labour, which hinders the

operations of the soul towards God ; and most especially, by
employiDg it wholly in divine contemplations. And elsewhere,

Lindwood says, we must rest wholly unto (rod. From which, and
from the many laws that were made in the times of our Saxon
ancestors against profaning the Lord's day, Bishop Stillingfleet

draws this conclusion, That the religious observation of the

Lord's day is no novelty, started by some sects and parties

among us ; but that it has been the general sense of the best

part of the Christian world, and is particularly enforced upon
us of the Church of England, not only by the homilies, but by
the most ancient ecclesiastical laws amongst us.

The book of Accordingly (before the book of sports had been set forth by
sports. King James the First) not only the Injunctions of Edward the

Sixth and Queen Elizabeth had specially enforced this duty ; but
a bill had been provided by the bishops, in the twelfth year of

Queen Elizabeth, for enforcing the observation of it ; and divers

bills for that end had also been actually brought into parliament

:

one, in the 27 Eliz., entitled, A bill for the better and more rever-

end observing of the Sabbath day ; which having passed both

houses after great disputation, was denied the royal assent, prob-

ably upon the dislike the queen had of the parliament's intermed-

dling in matters of religion. Three attempts of the like nature

were also made in the reign of King James the First, as appears by
the journals of parliament in the several years ; and (after what
had been done in the first and in the third year of King Charles

the First) we find a bill in parliament in the sixteenth of Charles

the Second, for punishing divers abuses committed on the Lord's

day; and in the same year, when a bill for the better observation

of the Lord's day was prepared for the royal assent, and ready

to be passed, it was stolen, and could not be recovered upon a

strict examination made by the house of lords (n).

There shall he no Meetings, Assemblies, or Concourse of People,

out of their own Parishes, on the Lord's Pay, for any Sports and

{n) Gibs. p. 236.
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Pastimes whatsoever.']—This also was provided against in King
James's book of sports :

" We likewise do straightly command
that every person shall resort to his own parish church, to hear

divine service, and each parish by itself to use the said recreation

after divine service " (o).

For any Sports and Pastimes whatsoever.']—King James I., in

the aforesaid book of sports, in the year 1618, publicly declared

to his subjects these games following to be lawful : viz., dancing,

archery, leaping, vaulting, May-games, Whitsun ales, and morris

dances ; and did command that no such honest mirth or recrea-

tion should be forbidden to his subjects on Sundays after evening

service : but restraining all recusants from this liberty ; and
commanding each parish (as was said before) to use these

recreations by itself ; and prohibiting all unlawful games, bear-

baiting, bull-baiting, interludes, and bowling by the meaner
sort (p).

Killing game, or using a dog, net or gun on a Sunday or Killing game.

Christmas day, is forbidden by 1 & 2 Will. 4, c. 32, s. 3.

By 21 Geo. 3, c. 49, " Whereas certain houses, rooms or places, 21 Geo. 3,

within the cities of London and Westminster, or in the neigh- c
-
49 '

bourhood thereof, have of late been frequently opened for public
teXinm°ent

n "

entertainment or amusement, upon the evening of the Lord's

day, commonly called Sunday ; and at other houses, rooms or

places within the said limits, under pretence of inquiring into

religious doctrines, and explaining texts of Holy Scripture,

debates have frequently been held on the evening of the Lord's

day concerning divers texts of Holy Scripture by persons un-

learned and incompetent to explain the same, to the corruption

of good morals, and to the great encouragement of irreligion

and profaneness ; " it is enacted, that " any house, room or other

place, which shall be opened or used for public entertainment or

amusement, or for publicly debating on any subject whatsoever,

upon any part of the Lord's day called Sunday, and to which
persons shall be admitted by the payment of money or by tickets

sold for money, shall be deemed a disorderly house or place :

"

and the keeper of such house shall forfeit 200/. for every Sunday
the same shall be so used as aforesaid, and be otherwise punishable

as the law directs in cases of disorderly houses ; and the person

managing the same, or acting as master of the ceremonies, or as

moderator, president, or chairman in any such debate, shall

forfeit 100/. ; and the door-keeper or other person delivering out

tickets, 50/. ; and any person advertising such amusement shall

also forfeit 50/. The penalties are to be recovered, with full

costs, in any of his majesty's courts of record at Westminster,

by any person who shall sue for the same, within six calendar

months after the offence committed. Provided, that nothing
herein shall be construed to abridge the ecclesiastical juris-

(o) Gibs. p. 236.

P. VOL. 1.

(p) Dalton, c. 46 ; Gibs. p. 236.
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Whether
process to be
served.

As to Eccle-
siastical pro-

cess.

diction, or any of the liberties or immunities of the Toleration

Act (q).

In the case of Baxter v. Langley (r) , the facts were these.

Meetings were held on Sunday evenings in a hall duly registered

for that purpose as a place of religious worship. The proceed-

ings at the meetings consisted of the performance of sacred

music and the delivery of an address, which was sometimes of a
religious tendency, sometimes neutral, but never profane. Ad-
mission to the body of the hall was gratuitous, but tickets were
sold and money taken for admission to reserved seats. The
object of the persons who held the meetings was not pecuniary
gain, and they honestly intended to introduce religious worship,

though not according to any established or usual form. It was
holden, that the proceedings at the meetings were not an enter-

tainment or amusement within the act.

In Terry v. The Brighton Aquarium Co. (s), and Warner v. The
Brighton Aquarium Co. (t), the opening of the Brighton Aqua-
rium on Sunday was holden to be unlawful within the Act of

21 Geo. 3, c. 49.

By 38 & 39 Yict. c. 80, the crown may remit any penalties

recovered under 2 L Greo. 3, c. 49.

By 29 Car. 2, c. 7, s. 6, " No person or persons upon the

Lord's day, shall serve or execute, or cause to be served or

executed, any writ, process, warrant, order, judgment or decree

(except in cases of treason, felony or breach of the peace) ; but
the services of every such writ, &c, shall be void to all intents

and purposes whatsoever ; and the person so serving or executing

the same shall be as liable to the suit of the party grieved, and to

answer damages to him for doing thereof, as if he or they had
done the same without any writ, process, warrant, order, judg-

ment or decree at all."

Before this statute, one might have been attached for arresting

another on Sunday (as in Primer's case (w), in 16 Car. 1, who
was fined 20s. for so doing) : but with this circumstance, that

he might have arrested him upon any other day of the week.

Agreeably to which, Kelynge, Ch. J., said, upon such a motion,

that he had known many attachments for arresting a man upon
a Sunday, but still the affidavit contained that he might have
been taken on another day; to which Twisden, J., added, that

so also it was for arresting a man as he was going to church, to

disgrace him (a?)

.

A libel was exhibited in the spiritual court of Durham against

a woman for incontinence, and the citation was fixed upon the

church door on a Sunday, according to custom
;
upon which it

was urged as the opinion of civilians, that such citation was
sufficient without a personal serving, and that this had been the

constant practice both before and since this statute : and Holt,

Chief Justice, said, if the ecclesiastical law was and had always

(q) 1 Will. & Mar. c. 18.

(r) L. R., 4 C. P. p. 21.

(a) L. K., 10 Q. B. p. 306.

t) L. E., 10 Ex. p. 291.

u) Cro. Car. p. 602.

(x) Anon. 1 Mod. p. 56.
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been to serve this process on a Sunday (in which respect it was
different from temporal process, which may be as well served on

any other day), that then it did not seem to be the intent of

this statute to take away the serving it in that manner, which
is only meant of processes that may as well be executed at any
other time (//)

.

By 6 Ann. c. 12, s. 4, a judge's warrant for apprehending a

person escaped out of the King's Bench or Fleet Prison, might
be executed on the Lord's day.

By Order LXVII. rule 12 of the Rules of the Supreme
Court of Judicature, 1883, no instrument except a warrant shall

be served on a Sunday, Grood Friday, or Christmas-day.

By 29 Car. 2, c. 7, s. 5, if any person which shall travel upon Robbery,

the Lord's day, shall be then robbed; no hundred, or the

inhabitants thereof, shall be charged with or answerable for

any robbery so committed ; but the person so robbed shall be

barred from bringing any action for the said robbery.

By the Bills of Exchange Act, 1882, 45 & 46 Vict. c. 61, Bills of

ss. 14, 92, Sunday, Christmas-day and Grood Friday, and any exchange,

day appointed by royal proclamation for a solemn fast or

thanksgiving, and any bank holiday under the Acts for that

purpose (z), count as " non-business days" for the purposes of

that Act, and bills of exchange need not be presented or paid on
any such day.

By 2 & 3 Vict. c. 47, s. 51, the commissioners of police, on Rules for the

the application of the minister or churchwardens of any church, metr0P°U9 -

chapel or place of public worship, may make rules for regulating

the route of all carriages, horses, droves, &c, during the hour3

of Divine Service on Sundays, Christmas-day, Grood Friday and
days of fast and thanksgiving.

By the Prison Act, 1865, 28 & 29 Vict. c. 126, s. 41, any Discharge

prisoner whose term of imprisonment would, according to his from Pre-
sentence, expire on any Lord's day, shall be entitled to his dis-

charge on the Saturday next preceding.

By 35 & 36 Vict. c. 96, s. 49, the grant of a licence to a Public -

public-house may contain a condition that it shall not be open nouses -

on Sunday.
By 37 & 38 Vict. c. 49, provisions are made for closing all

public-houses for certain hours on Sundays, Christmas-day and
Good Friday.

By 44 & 45 Vict. c. 61, all public-houses in Wales are to be
closed for the whole of Sunday. But refreshment rooms at

railway stations may be opened for the use of passengers.

It is provided by The Factory and Workshop Act, 1878, Factories and

(41 & 42 Vict. c. 16), s. 21, that a child or young person or workshops,

woman shall not, saving as in the Act provided, be employed on
a Sunday in a factory or workshop.

(y) Alanson v. BrooJcbctnk, 5 Mod. p. 449 ; S. C. nom. Allen v. BrooJc-

bank, 2 Salk. p. 625. (as) Vide infra, p. 809.

3f2
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Exemption The saving relates to Jewish factories and workshops, as to
from penalties wj1ic]1 ft {s provided by sect. 51, that no penalty shall be

jews .
incurred by any person in respect of any work done on Sunday
in a workshop or factory by any person or woman professing

the Jewish religion
;
provided that the workshop or factory is

in the occupation of a person professing the Jewish religion, and
is on Saturday closed, and is not open for traffic on Sunday.

Sect. 50 of the same Act enables a Jewish employer, if all

the children, young persons and women in his workshop or

factory are of the Jewish religion, to give by notice publicly

fixed any two of the public holidays fixed under 38 & 39 Vict,

c. 13 (z), in lieu of Christmas-day and Grood Friday.
Feasts. By 5 & 6 Edw. 6, c. 3, s. 1, " Forasmuch as at all times men
5 & 6 Edw. 6, kg no^ so mindful to laud and praise Grod, so ready to resort and

hear Cod's holy word, and to come to the holy communion and
other laudable rites which are to be observed in every Christian

congregation, as their bounden duty doth require ; therefore to

call men to remembrance of their duty, and to help their

infirmity, it hath been wholesomely provided, that there should

be some certain times and days appointed wherein the Christians

should cease from all other kind of labours, and should apply

themselves only and wholly unto the aforesaid holy works,

properly pertaining unto true religion ; . . . . and because

these be the chief and principal works wherein man is com-
manded to worship Cod. and do properly pertain unto the first

Table, therefore as these works are most commonly and may
also well be called Grod's service, so the times appointed specially

for the same are called holy days not for the matter or nature

either of the time or day, nor for any of the saints sake whose
memories are had on those days (for so all days and times con-

sidered are Grod's creatures, and all of like holiness), but for the

nature and condition of those godly and holy works wherewith
only God is to be honoured, and the congregation to be edified,

whereunto such times and days are sanctified and hallowed, that

is to say, separated from all profane uses, and dedicated and
appointed not unto any saint or creature, but only unto Grod

and his true worship ; neither is it to be thought, that there is

any certain time or definite number of days prescribed in Holy
Scripture, but that the appointment both of the time, and also

of the number of days, is left by the authority of Grod's word to

the liberty of Christ's Church, to be determined and assigned

orderly in every country, by the discretion of the rulers and
ministers thereof as they shall judge most expedient to the true

setting forth of Cod's glory, and the edification of their people;"

it is therefore enacted, that " all the days hereafter mentioned
shall be kept and commanded to be kept holy days, and none
other, that is to say, all Sundays in the year, the days of the

feast of the Circumcision of our Lord Jesus Christ, of the

(z) Vide infra, p. 809.
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Epiphany, of the Purification of the Blessed Virgin, of St. Matthias

the Apostle, of the Annunciation of the Blessed Virgin, of St.

Mark the Evangelist, of St. Philip and Jacob theApostles, of the

Ascension of our Lord Jesus Christ, of the Nativity of St. John
Baptist, of St. Peter the Apostle, of St. James the Apostle, of

St. Bartholomew the Apostle, of St. Matthew the Apostle, of

St. Michael the Archangel, of St. Luke the Evangelist, of St.

Simon and Jude the Apostles, of all Saints, of St. Andrew the

Apostle, of St. Thomas the Apostle, of the Nativity of our

Lord, of St. Stephen the Martyr, of St. John the Evangelist, of

the Holy Innocents, Monday and Tuesday in Easter week, and
Monday and Tuesday in Whitsun week ; and that none other day
shall be kept and commanded to be kept holy day, or to abstain

from lawful bodily labour."

By s. 3. " It shall be lawful to all archbishops and bishops Spiritual

in their dioceses, and to all other having ecclesiastical or j uriS(iiction -

spiritual jurisdiction, to inquire of every person that shall

offend in the premises, and to punish every such offender by the

censures of the church, and to enjoin him or them such -pen-

nance as shall be to the spiritual judge by his discretion thought
meet and convenient."

By s. 6, it is provided that "it shall be lawful for every Proviso in

husbandman, labourer, fisherman, and to all and every other cases °*

person or persons, of what estate, degree or condition he or they
necessi y *

be, upon the holy days aforesaid, in harvest or at any other

time in the year when necessity shall require, to labour, ride, fish,

or work any kind of work, at their free wills and pleasure . . .
."

By s. 7, it shall be lawful to the knights of the right Proviso for

honourable Order of the Garter to keep and celebrate solemnly ^^rter
the feast of their order, commonly called St. George's Feast,

yearly on the 22nd, 23rd, and 24th days of April, and at such

other time and times as yearly shall be thought convenient by
the king and the knights.

This act was repealed in the first year of Queen Mary ; and Repeal and

in the first of Queen Elizabeth a bill to revive the same was
'JfSJ^Jf™*

brought into parliament, but passed not ; so that the repeal of

Queen Mary remained upon this act till the first year of King
James the First, when this repeal was taken off. In the mean
while the calendar before the Book of Common Prayer had
directed what holidays should be observed ; and in the articles

published by Queen Elizabeth in the seventh year of her reign,

one was, that there be none other holidays observed besides the

Sundays, but only such as be set out for holidays as in the said

statute of the 5 & 6 Edw. 6, and in the new calendar autho-
rized by the Queen's majesty (a).

Our Prayer Book has the following " Table of all the feasts Prayer Book

that are to be observed in the Church of England throughout
the year :—All Sundays in the year. The days of the Feasts of

(a) Gibs. p. 245.
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the Circumcision of our Lord Jesus Christ, the Epiphany, the

Conversion of St. Paul, the Purification of the Blessed Virgin,

St. Matthias the Apostle, the Annunciation of the Blessed

Virgin, St. Mark the Evangelist, St. Philip arid St. James the

Apostles, the Ascension of our Lord Jesus Christ, St. Barnahas,
the Nativity of St. John the Baptist, St. Peter the Apostle,

St. James the Apostle, St. Bartholomew the Apostle, St. Mat-
thew the Apostle, St. Michael and all Angels, St. Luke the

Evangelist, St. Simon and St. Jude the Apostles, All Saints,

St. Andrew the Apostle, St. Thomas the Apostle, the Nativity

of our Lord, St. Stephen the Martyr, St. John the Evangelist,

the Holy Innocents. Monday and Tuesday in Easter Week,
Monday and Tuesday in Whitsun week."

In this table it is observable, that all the same days are

repeated as feasts which were enacted to be holidays by the

aforesaid statute ; and also these two were added, viz. the Con-
version of St. Paul, and St. Barnabas, which perhaps were
omitted out of the statute because St. Paul and St. Barnabas
were not accounted of the number of the twelve. But in the

rubric which prescribes the lessons proper for holidays, those

two festivals are specified under the denomination also of

holidays. But their eves are not appointed by the kalendar, as

the eves of the others are, to be fasting days.
Fasting days. By Can. 72 of 1603, "No minister or ministers shall, without
Canon 72. the licence and direction of the bishop first obtained and had

under his hand and seal, appoint or keep any solemn fasts,

either publicly or in any private houses, other than such as by
law are or by public authority shall be appointed, nor shall be
wittingly present at any of them, under pain of suspension for

the first fault, of excommunication for the second, and of de-

position from the ministry for the third. Neither shall any
minister, not licensed as aforesaid, presume to appoint or hold

any meetings for sermons, commonly termed by some prophecies

or exercises, in market towns or other places, under the said

pains : nor without such licence, to attempt upon any pretence

whatsoever, either of possession or obsession, by fasting and
prayer to cast out any devil or devils, under pain of the im-

putation of imposture or cozenage, and deposition from the

ministry."

2 & 3 Edw. 6, c. 19, with respect to fasting days, is repealed

by 19 & 20 Vict. c. 64.

5 & 6 Edw. 6, By 5 & 6 Edw. 6, c. 3, s. 2, " Every even or day next going
c

-
3

- before any of the aforesaid days of the feasts of the Nativity of

i^ntsNla^s
our -^or(^' °^ Easter, of the Ascension of our Lord, Pentecost,

of Purification and the Annunciation of the aforesaid Blessed

Virgin, of All Saints, and of all the said feasts of the Apostles,

other than of St. John the Evangelist, and Philip and Jacob,

shall be fasted, and commanded so to be kept and observed,

and that none other even or day shall be commanded to be
fasted."
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By s. 4 it is provided, that "this act shall not extend to As to Lent,

abrogate or take away the abstinence from flesh in Lent, or on SJ^JJ
and

Fridays and Saturdays, or any other day which is already

appointed so to be kept, by virtue of" the act 2 & 3 Edw. 6,

c. 19 (ft), "saving only of those evens or days whereof the holy
day next following is abrogated by this statute."

By s. 5, when any of the said feasts (the evens whereof be ^en feasts

by this statute commanded to be observed and kept fasting Monday
days) do fall upon the Monday, then the Saturday next before,

and not the Sunday, shall be commanded to be fasted for the

even of any such feast or holiday.

Other than of St. John the Evangelist, and of Philip and
Jacob.']—The one of which falls within the Christmas holidays,

and the other within the paschal solemnity, betwixt Easter and
Whitsuntide (<?).

5 Eliz. c. 5, as to fasting, was repealed by 31 & 32 Yict. c. 45.

See also 27 Eliz. c. 11, and 35 Eliz. c. 7, also now repealed.

Lord Coke said, that both before these acts and since, the

eating of flesh on Fridays was punishable in the ecclesiastical

courts (d) .

The Prayer Book has the following table of vigils (which in Prayer Book

:

substance is the same with what is expressed in the aforesaid ^ t0 eyes
!

statute) ; viz. " the evens or vigils before the Xativity of our

Lord, the Purification of the Blessed Virgin Mary, the Annun-
ciation of the Blessed Virgin, Easter day, Ascension day,

Pentecost, St. Matthias, St. John Baptist, St. Peter, St. James,
St. Bartholomew, St. Matthew, St. Simon and St. Jude, St.

Andrew, St. Thomas, All Saints." To this table there is added
a note that " if any of these feast days fall upon a Monday, then

the vigil or fast day shall be kept upon the Saturday, and not

upon the Sunday, next before it."

The Prayer Book has in the same table the days of fasting As to days of

or abstinence, which are as follows:—"1. The forty days of ^
st

t

i

^|
and

Lent. 2. The Ember days, at the four seasons
;
being the ~

mence -

Wednesday, Friday and Saturday after the following days, the

first Sunday in Lent, the Feast of Pentecost, September the

14th and December the 13th. 3. The three Rogation days;
being the Monday, Tuesday and Wednesday before Holy
Thursday or the Ascension of our Lord. 4. All the Fridays
in the year, except Christmas-day."

The Umber DaysJ]—Ember days were fasts observed in the Ember days,

church very early, and particularly by the Church of England
in the Saxon times, who called them ymbryne dagos, from
whence (and not from embers, or from the Greek faepau, as

some have conjectured) our name of ember days is to be derived.

The Saxon embryne (says Dr. Marshal) signifies a circle, a

circuit, or course ; and therefore they may be not improperly

(b) Now repealed, vide ante.

(c) Gibs. p. 252.

(d) 3 Inst. p. 200.
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Rog-ation
days.

Perambula-
tions.

Declaration
of days to be
observed.

Canon 64.

Canon 14.

called the circular fasts, or fasts in course, being observed in the

four seasons on which the circle of the year turns, and accord-

ingly-called by the canonists jejunia quatuor temporum, or fasts

of the four quarters of the year (e).

Rogations.']—" The three days before the Feast of our Lord's
" Ascension are called by this name, as being days of special
" supplication for God's mercy in preserving 1 to our use the
" kindly fruits of the earth,' and in delivering us from the
" scourges of war, famine and pestilence. The week is called
" in the Anglo-Saxon gangicuca, and the days gang dcegas ; the
" old form of the name, gang days," still lingering in the

north of England. * *

" The principal ceremony connected with the Eogation days
was that of ' Perambulations ' or ' Beating the bounds ' of

parishes, a practice which dates from very ancient times. It

was usual to sing the Litany, or a portion of it, with the 103rd
and 104th Psalms, in procession. Archbishop Winchelsea's

Constitutions, which are enforced by 25 Hen. 8, c. 19, order

the parish to provide, at its own charges, * vexilla pro roga-

tionibus.' The Injunctions of Queen Elizabeth (a.t>. 1559)
bid the ' curate and the substantial men of the parish walk
about the parishes as they are accustomed.' The curate is to

admonish the people at different stations, to give thanks to

God, and the 103rd Psalm is to be said. There is a homily
in three parts for the days of Eogation week, and it appears

from various bishops' articles of visitation that it was usual to

have the Litany, with one portion of this homily, on each day.

There is also, as a sequel to this homily, an * Exhortation to

be spoken to such parishes where they use their perambulations

in Rogation week, for the oversight of the bounds and limits of

their town' "
(/).

By the rubric after the Nicene Creed :
" The curate shall

declare unto the people what holy days or fasting days are in

the week following to be observed "
(g).

By Can. 64 of 1603, " Every parson, vicar or curate shall in

his several charge declare to the people every Sunday, at the

time appointed in the Communion Book, whether there be any
holy-days or fasting days, the week following. And if any do

hereafter wittingly offend herein, and being once admonished
thereof by his ordinary, shall again omit that duty, let him be

censured according to law, until he submit himself to the due
performance of it."

By Can. 14, " The common prayer shall be said or sung,

distinctly and reverently, upon such days as are appointed to be

kept holy by the Book of Common Prayer, and their eves " (h).

e) Gibs. p. 252. (g) Vide supra, p. 790.

/) Blunt, Dictionary of Doc- (A) Vide supra, p. 762, for this

trinal and Historical Theology, Canon in full,

pp. 661, 662.
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By the Bank Holidays Act, 1871 (34 & 38 Vict. c. 17), Public

Easter Monday, the Monday in Whitsun week, the first Monday nollday8 -

in August and the 26th of December, if a week day, are to be

kept as close holidays ; and no person shall be compellable

to make any payment or do any act on these days, which he

would not be compellable to make or do on Christmas-day or

Grood Friday.

By the Holidays Extension Act, 1875 (38 & 39 Vict, c. 13),

the operation of the act is extended from banks to the custom

and inland revenue offices, and in certain cases to the docks

;

and if the 26th of December fall on a Sunday, the 27th is to be

a holiday under both acts.

By 41 & 42 Vict. c. 16, s. 22, the occupier of a factory or

workshop shall (save as in the act specially excepted) allow to

every child, young person, and woman employed the following

holidays, that is to say, Christmas-day and Grood Friday, or, if

he so specifies by public notice, the next holidays under the

Holidays Extension Act, LS75 (/).

Besides the occasional fast days in time of war or other Days of spe-

calamity, and days of thanksgiving for peace, or victory, or cial services,

other blessing, there were four solemn days annually, for which
special services were appointed : to wit, the fifth day of Novem-
ber, being the day of the papists' conspiracy (A*) and of the

arrival of King William ; the thirtieth day of January, being

the day of the martyrdom of King Charles the First (/) ; the

twenty-ninth day of May, being the day of the Bestoration of

King Charles the Second (m) ; and the day on which the

sovereign accedes to the throne. This last is the only one now
observed.

The Inauguration day, or the day when the king or queen for Queen's

the time being began their respective reigns, is not enjoined by Inauguration,

act of parliament, as were the other solemn days, for which
particular services were appointed. The observation of this day,

in the time of King Charles I., was enforced by a particular

canon in the year 1640, after the example (as it is said in the

preface to that canon) as well of the godly Christian emperors

in the former times, as of our own most religious princes since

the Eeformation ; and the said preface further says, that a

particular form of prayer was appointed by authority for that

day and purpose, and enjoins all churchwardens to provide two
of those books at least. This festival was disused in the reign

of King Charles II. upon occasion of the death of his royal

father, the manner of which changed the day into a day of

sorrow and fasting, as is set forth in the order for reviving that

usage in the first year of King James II. before the service

composed for that purpose. Which service (after another

(i) Vide supra, p. 804.

(k) See 3 Jac. 1, c. 1.

(0 See 12 Car. 2, c. 30.

(m) See 12 Car. 2, c. 14. All
these three acts are now repealed
by 22 Vict. c. 2.
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disuse of that festival during the reign of King William) was
revised, and the observation of the day commanded by a special

order thereunto annexed, in the second year of Queen Anne,
and so continues to this time (n).

Authority for Some have questioned by what authority of law this solemnity,
observing.

ag a]g0 ^e 0^er occasional thanksgivings and fasts appointed
by the king, are kept. Upon which Mr. Johnson observes, that

it is sufficient in this case (as he thinks) that the two houses of

parliament have and do own this power to be lodged in the

crown, as they do by submitting to these royal commands in

observing such days, and sometimes petitioning him to order

these religious solemnities (o) .

Johnson's case. Nevertheless this same Mr. Johnson afterwards, in the year

1715, being cited before the ordinary to give an account why he
omitted in his church the service of the king's inauguration,

persisted in his omission thereof, and gave this for the reason

(which he desired might be understood as well for his omission

of the service of that day as of other occasional prayers at other

times)
,
namely, that the king's proclamation has not the force of

a law in England; that the king is supreme in ecclesiastical

causes only as he is so in temporal, that is, in his courts ; and
that he knows (he says) of no supremacy which is exercised

without either parliament or convocation, or court of delegates,

or the courts in Westminster Hall
;

or, however, that the king's

supremacy, whatever it is, in this respect is restrained and
limited by act of parliament; that by the 36th canon,

every clergyman is required to promise, under his hand, that he
will use the form in the Book of Common Prayer prescribed,

and no other ; that by the statute of the 5 & 6 Edw. 6, c. 3, all

the days there mentioned shall be kept as holidays, and none
other ; and that by the several acts of uniformity, all ministers

are required to use the form prescribed in the Book of Common
Prayer, and none other or otherwise. And the prosecution

against him (he says) did not proceed (p). This was in the

year 1721, after the cause had rested for six years. But
whether it was upon the occasion of Mr. Johnson's publishing

this case, or for whatever other reason, it appears that the

prosecution did afterwards proceed. And in Archbishop Wake's
Collectanea, now belonging to the library of Christ Church in

Oxford (q), there is a letter from Dr. Bower, Archdeacon of

Canterbury (who was then also Bishop of Chichester), to Arch-
bishop Wake, proposing methods of bringing Mr. Johnson's cause

to speedy issue ; dated Oct. 26th, 1723.

Then follows a copy of Mr. Johnson's proxy, viz. :

—

Whereas there has been a cause of office, &c. And whereas

divers articles have been given in and admitted, to which the

(n) Gibs. p. 246. Days and Prayers.

(o) Johns, vol. ii. pp. 198, 199. (q) Wake, Collectanea—Canter-

(p) Johnson, Case of occasional bury, v. 4, art. 276.
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said Johnson had given a negative office, as by the act, &c.

Now know all men by these presents, that I the said J. J. do

acknowledge and confess myself sorry for having given offence

in the matters contained in the said articles, and do hereby

retract the negative issue given by me to them, and do confess

the said articles in all and every part thereof, and submit my-
self in all things to the right reverend the archdeacon aforesaid,

or his official ; and do hereby sincerely promise not to offend in

the like manner for the future ; and being aged and infirm, and
very unfit to travel from my said vicarage to Canterbury, but

desirous that this my retraction of the negative issue given by
me to the said articles, and my promise not to offend in the like

manner for the future, may have their due effect, I do hereby

constitute and appoint Mr. Greorge Upton, one of the proctors of

the said archdeacon's court, to be my lawful and undoubted
proctor for me and in my name, to appear before the right

reverend the archdeacon aforesaid, or his official or surrogate, or

any other competent judge in this behalf, to pray and procure

this my retraction of the negative issue given by me to the said

articles to be admitted, and to confess the same in all their parts,

with a promise in my name not to offend in the like manner for

the future ; and submitting in all things to what the right

reverend the archdeacon or his official shall do touching the

premises
;

ratifying, allowing, and hereby confirming what-

soever my said proctor shall fully do or cause to be done herein.

In witness whereof I have hereunto set my hand and seal, this

third day of March, 1723 (r).

John Johnson.
Then follows,

6t0 Martii 1723 coram Dno Wise, &c.

Procures hinc inde consenserunt in diem, &c. Tunc Upton
ext procurrum suum spiale sub manu et sigillo J. J. Clici partis

suaa firmatum et vigore ejusdem retractavit responsa sua negativa

aliis artis con eundem J. J. extis facta et data et animo contes-

tandi litem affirmative et eosdeni agnovit omnes et singulos

artos prsed in omni parte eorundem esse veros et nomine partis

suaa submisit se Rdo Dno Epo Cicestr Archiono Cant ejusq.,

officiali cum promissione de non repetendo offensiones in articulis

prred objectas et homoi procufium retractionem confession sub-

mission et promissioh admisit Quatus, &c. in prsesentia Norris

eadem confessa oblata et acta per Upton acceptantis. Tunc
dtus Upton petiit dtum J. J. partem suam dimitti dto Norris

disseh ad cujus petnem Dnus decrevit monem contra dtum J. J.

ad legend et recitand in ecclia sua paroali de Cranbrook formulas

precum publicar 29 Maii 1° Augusti 5 t0 Novembris et 30 vel

31 Jan legi et recitari authoritate regia injunctas diebus respve

prsed et ad certificand Dno Archiono prsed ejusve officiali aut

alii judici in hac parte competent de obedientia sua in hac parte

(r) Wake, Collectanea—Canterbury, v. 4, art. 277.
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facta primo die juridico post 30m Januarii prox futur et condem-
navit. dtum J. J. in expensis, &c. et assignavit procuribus hinc

inde ad audiefi voltem, &c. super petnem dti Upton et super

taxation earundem expensarum in proxm , &c. dto TJpton dissen.

Art. 292. Extract from a letter to Archbishop Wake, in Mr.
Johnson's own handwriting.

Cranbrook, Lady-day, 1724.

May it please your Grace,

To accept of my most humble thanks for your lenity, in

the point of extraordinary days and occasional prayers. And I

promise that I will never give you just occasion to repent of it.
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CHAPTER XIII.

THE CORONATION SERVICE.

THE

FORM AND ORDER(«)
OF THE

SERVICE THAT IS TO BE PERFORMED, AND OF THE
CEREMONIES THAT ARE TO BE OBSERVED

IN

€J)t ©oronatton
OF

HER MAJESTY

QUEEN VICTORIA,
IN THE

ABBEY CHURCH OF ST. PETER, WESTMINSTER,

Ox Thursday, the 28th of June, 1838 (b).

THE CONTENTS OF THIS BOOK.

I. The Entrance into the Church.

II. The Recognition.

III. The First Oblation.

IV. The Litany.

V. The beginning of the Com-
munion Service.

VI. The Sermon.

VII. The Oath.

VIII. The Anointing.

IX. The Presenting of the Spurs
and Sword, and the Obla-
tion of the said Sword.

X. The Investing with the Royal
Kobe and the Delivery of
the Orb.

XI. The Investiture per Annulum
& Baculum.

XII. The Putting on of the Crown.
XIII. The Presenting of the Holy

Bible.

XIV. The Benediction and TeDeum.
XV. The Inthronization.
XVI. The Homage.
XVII. The Communion.
XVIII. The Final Prayers.
XIX. The Recess.

(«) So few copies of this service

were published, that I have thought
it desirable to print it here at some
length.

(b) As to earlier coronations, see

note at end of Chapter; and see

Taylor on Coronations (The Glory
of Regality), 1820

;
Chapters on

Coronation, 1838 ; Historical ac-

count of Ancient and Modem
Coronations, by Banks, 1820; Eoyal
Eecords, by Planche. All these
are in the Library of Lincoln's
Inn. See also Engeland Beroerd,
a Dutch account of the Coronation of
William III., in the possession of
H. H. Gibbs, Esq.
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THE FORM AND ORDER OF HER MAJESTY'S CORONATION.

In the Morning upon the Bay of the Coronation early, Care is to he taken

that the Ampulla be filled with Oil, and, together with the Spoon, be laid

ready upon the Altar in the Abbey-Church.

+

—

Sect. I.

THE ENTRANCE INTO THE CHURCH.

The Queen, as soon as She enters at the West Door of the Church, is to be

received with the following Anthem, to be sung by the Choir.

Anthem.

I was glad when they said unto me : We will go into the house of the
Lord.
For there is the seat of judgment : even the seat of the house of David.
0 pray for the peace of Jerusalem : they shall prosper that love thee.

Peace be within thy walls : and prosperity within thy palaces.

Glory be to the Father, and to the Son, and to the Holy Ghost
;

As it was in the beginning, is now, and ever shall be : world without
end. Amen.

The Queen in the mean time passes up through the Body of the Church,
into, and through the Choir, and so up the Stairs to the Theatre ; and having
passed by Her Throne, She makes Her humble Adoration, and then kneeling

at the Faldstool set for Her before Her Chair, uses some short private

Prayers; and, after sitting down (not in Her Throne, but in Her Chair
before and below Her Throne), there reposes Herself.

Sect. II.

THE RECOGNITION.

The Queen being so placed, the Archbishop tumeth to the East part of
the Theatre, and after, together with the Lord Chancellor, Lord Great

Chamberlain, Lord High Constable and Earl Marshal (Carter King of
Arms preceding them), goes to the other three sides of the Theatre in this

order, South, West, and North, and at every of the four sides, with a loud

Voice, speaks to the People : and the Queen in the mean time standing up by

Her Chair, turns and shows Herself unto the People at every of the four
sides of the Theatre, as the Archbishop is at every of them, and while he

speaks thus to the People :

Sirs, I here present unto you Queen Victoria, the Undoubted Queen of

this Realm : Wherefore All you who are come this Day to do your
Homage, Are you willing to do the same ?

The People signify their Willingness and Joy, by loud and repeated

Acclamations, all with one voice crying out,

God save Queen Victoria (a).

Then the Trumpets sound.

(a) The people are for this purpose represented by the boys of West-
minster School.—Anson, "The Law and Custom of the Constitution,"

Part II., p. 65.
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Sect. III.

THE FIRST OBLATION.

The Bible, Paten and Cup being brought by the Bishops who had borne

them and placed upon the Altar, the Archbishop goeth to the Altar and puts

on his Cope, and standeth on the North Side of it : And the Bishops who are

to read the Litany, do also vest themselves. And the Officers of the Wardrobe,

&c. spread Carpets and Cushions on the Floor and Steps of the Altar.

Which being done, the Queen, supported by the two Bishops of Durham
and Bath and Wells, and attended by the Dean of Westminster, the Great

Officers and the Lords that carry the Regalia going before Her, goes down to

the Altar, and kneeling upon the Steps of it makes Her First Oblation ; First Obla-

which is a Pall or Altar-Cloth of Gold, delivered by an Officer of the tioa, a Pall

Wardrobe to the Lord Great Chamberlain, and by him, kneeling, to Her and Wedge
Majesty : and an Lngot or Wedge of Gold of a pound weight, which the °f Gold.

Treasurer of the Household delivers to the Lord Great Chamberlain, and he

to Her Majesty, kneeling : Who delivers them to the Archbishop, and the

Archbishop standing (in which posture he is to receive all other Oblations)

receives from Her, one after another, the Pall to be reverently laid upon the

Altar, and the Gold to be received into the Bason, and with the like Reverence

put upon the Altar.

Then the Archbishop saith this Prayer, the Queen still kneeling

:

0 God, who dwellest in the high and holy Place, with them also who
are of an humble Spirit, Look down mercifully upon this Thy Servant
Victoria our Queen, here humbling Herself before Thee at Thy Footstool,

and graciously receive these Oblations, which in humble Acknowledgment
of Thy Sovereignty over all, and of Thy great Bounty to Her in particular,

She hath now offered up unto Thee, through Jesus Christ our only
Mediator and Advocate. Amen.

The Queen having thus offered, and so fulfilled his Commandment, who
said, Thou shalt not appear before the Lord thy God empty

;
goes to Her

Chair set for Her on the South side of the Altar, when She is to kneel at Her
Faldstool when the Litany begins.

In the mean time, the Lords who carry the Regalia, except those who carry
the Swords, come in order near to the Altar, and present Every One what He
carries to the Archbishop, who delivers them to the Dean of Westminster,
to be by Him placed upon the Altar, and then retire to the Places and Seats

appointed for them.

Sect. IV.

THE LITANY.

Then followeth the Litany, to be read by two Bishops, vested in Copes, and
kneeling at a Faldstool above the Steps of the Theatre, on the middle of the

East side thereof, the Choir reading the Responses.

[After the Prayer "We humbly beseech thee, 0 Father, &c, the fol-
lowing prayer is inserted :]

0 God, who providest for Thy people by Thy power, and rulest over
them in love, grant unto this Thy servant our Queen the spirit of wisdom
and government, that being devoted unto Thee with all Her heart, She
may so wisely govern this kingdom, that in Her time Thy Church and
people may continue in safety and prosperity ; and that persevering in
good works unto the end She may through Thy mercy come to Thine
everlasting kingdom, through Jesus Christ Thy Son our Lord. Amen.
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The Grace of our Lord Jesus Christ, and the Love of God, and the
Fellowship of the Holy Ghost, be v>-ith us all evermore. Amen.

The Bishops who read the Litany will resume their Seats.

Sect. Y.

THE BEGINNING OF THE COMMUNION SERVICE.

Sand us.

Holy ! Holy ! Holy, Lord God of Hosts

;

Heaven and Earth are full of Thy Glory

;

Glory be to Thee, O Lord most High
;

Amen.

Then the Archbishop begin neth the Communion Service.

The Epistle,

To be read by one of the Bishops.

1 Pet. ii. 13.

The Gospel,

To be read by another Bishop, the Queen with the PeopAe standing.

S. Matth. xxii. 15.

Then the Archbishop readeth the Xicene Creed ; the Queen with the People

standing as before.

The Service being concluded, the Bishops who assisted will return to their

Seats.

Sect. VL

THE SERMON.

At the end of the Creed one of the Bishops is ready in the Pulpit, placed

against the Pillar at the North-East Corner of the Theatre, and begins the

Sermon, which is to be suitable to the great Occasion ; which the Queen hears

sitting in Her Chair oh the South side of the Altar, over against the Pulpit.

On her right hand stands the Bishop of Durham, and beyond him, on the

same side, the Lords that carry the Swords : On her left hand the Bishop of

Bath and "Wells, and the Lord Great Chamberlain.

On the North side of the Altar sits the Archbishop in a purple velvet

Chair: near the Archbishop stands Garter King of Arms: on the South

Side, East of the Queen's Chair nearer to the Altar, stand the Dean and
Prebendaries of Westminster.
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Sect. VII.

TIIE OATH.

The Sermon being ended, and Her Majesty having on Monday, the 20th

Day of November, 1837, in the presence of the Two Houses of Parliament
made and signed the Declaration, the Archbishop goeth to the Queen, and
standing before Her, says to the Queen,

Madam,
Is Your Majesty willing to take the Oath ?

And the Queen answering,

I am willing.

The Archbishop ministeretli these questions ; and the Queen, having a copy of
the printed Form and Order of the Coronation Service in Her Hands,
answers each Question severally as follows :

Archh.—Will you solemnly promise and swear to govern the People of

this United Kingdom of Great Britain and Ireland, and the Dominions
thereto belonging, according to the Statutes in Parliament agreed on, and
the resjDective Laws and Customs of the same ?

Queen.—I solemnly promise so to do.

Archb.—Will you to your power cause Law and Justice, in Mercy, to

be executed in all your Judgments ?

Queen.—I will.

Archb.—Will you to the utmost of your Power maintain the Laws
of God, the true Profession of the Gospel, and the Protestant Reformed
Religion established by Law ? And will you maintain and preserve in-

violably the Settlement of the United Church of England audi Ireland, and
the Doctrine, Worship, Discipline, and Government thereof, as by Law
established within England and Ireland and the Territories thereunto
belonging ? And will you preserve unto the Bishops and Clergy of

England and Ireland, and to the Churches there committed to their

Charge, all such Rights and Privileges, as by Law do, or shall appertain
to them, or any of Them ?

Queen.—All this I promise to do.

Then the Queen arising out of Her Chair, attended by Her supporters, and
assisted by the Lord Great Chamberlain, the Sword of State being carried

before Her, shall go to the altar, and there make Her Solemn Oath in the

sight of all the People, to observe the Premises : Laying Her right hand upon The Bible to
the Holy Gospel in the Great Bible, which was before carried in the Pro- be brought.
cesssion, and is now brought from the altar by the Archbishop, and tendered
to Her as She kneels upon the steps, saying these words

:

The things which I have here before promised, I will perform, and
keep.

So help me God.

Then the Queen kisseth the Book, and signeth the Oath. And a Silver

Standish.

Sect. VIII.

THE AXOINTIXG.

The Queen having thus taken Her Oath, returns again to Her Chair on the
South Side of the Altar; and kneeling at Her Faldstool, the Archbishop
beginneth the Hymn, Veni Creator Spiritus, and the Choir singeth it out.

This being ended, the Archbishop saith this Prayer :

O Lord, Holy Father, who by anointing with Oil didst of old make and
consecrate lungs, Priests, and Prophets to teach and govern thy people

P. VOL. I. 3 G
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Here the Israel : Bless and Sanctify thy Chosen Servant Victoria, who by our
Archbishop Office and Ministry is now to be anointed with this Oil, and consecrated
lays his hand Queen of this Realm : Strengthen Her, 0 Lord, with the Holy Ghost the
upon the Comforter ; Confirm and Stablish Her with thy free and Princely Spirit,
Ampulla. the Spirit of Wisdom and Government, the Spirit of Counsel and Ghostly

Strength, the Spirit of Knowledge and true Godliness, and fill Her, 0
Lord, with the Spirit of thy Holy Fear, now and for ever. Amen.

This Prayer being ended, the Choir sings :

Anthem.

1 Kings, i. Zadok the Priest, and Nathan the Prophet, anointed Solomon King

;

39, 40. and all the people rejoiced, and said, God save the King, Long live the
King. May the King live for ever. Amen. Hallelujah.

At the commencement of the Anthem, the Queen rising from her Devotions,

goes before the Altar, attended by Her Supporters, and assisted by the Lord
Great Chamberlain, the Sword of State being carried before Her, ivhere Her
Majesty is disrobed of Her Crimson Robes.

The Queen will then sit down in King Edward's Chair placed in the midst

of the Area over against the Altar, with a Faldstool before it, wherein She is

to be Anointed. Four Knights of the Garter hold over her a rich Fall of
Silk or Cloth of Gold ; the Anthem being concluded, the Dean of Westminster
taking the Ampulla and Spoon from off the Altar, holdeth them ready,

pouring some of the Holy Oil into the Spoon, and with it the Archbishop
anointeth the Queen, in the Form of a Cross.

On the Crown of the Head, and on the Palms of both the Hands, saying,

Be Thou anointed with Holy Oil, as Kings, Priests, and Prophets were
anointed

:

And as Solomon was anointed King by Zadok the Priest, and Nathan
the Prophet, so be you anointed, blessed, and consecrated Queen over this

people, whom the Lord your God hath given you to rule and govern. In
the Name of the Father, and of the Son, and of the Holy Ghost. Amen.

Then the Dean of Westminster layeth the Ampulla and Spoon upon the

Altar, and the Queen kneeleth down at the Faldstool and the Archbishop
standing on the North side of the Altar, saith this Prayer or Blessing over

Her:

Our Lord Jesus Christ, the Son of God, who by His Father wa3
anointed with the Oil of gladness above his fellows, by his Holy Anointing
pour down upon your Head and Heart the Blessing of the Holy Ghost,
and prosper the Works of your Hands: that by the Assistance of his

Heavenly Grace you may preserve the People committed to your charge
in Wealth, Peace, and Godliness ; and after a long and glorious Course
of ruling this Temporal Kingdom Wisely, Justly, and Religiously, you
may at last be made Partaker of an Eternal Kingdom, through the
Merits of Jesus Christ our Lord. Amen.

This Prayer being ended, the Queen arises, and sits down again in Her
Chair.

Sect. IX.

The Spurs.

The Sword
of State

returned.

THE PRESENTING OF THE SPUES AND SWORD, AND THE OBLATION OF THE
SAID SWORD.

The Spurs are brought from the Altar by the Dean of Westminster, and
delivered to the Lord Great Chamberlain, who kneeling down, presents them
to the Queen, who forthwith sends them back to the Altar.

Then the Lord who carries the Sword of State returns the said Sword to

the Lord Chamberlain (who gives it to an Officer of the Jewel House, to be
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deposited in the Traverse in King Edward's Chapel) and receiveth in lieu Another
thereof, from the Lord Chamberlain, another Sword in a Scabbard of Purple Sword
Velvet, which he will deliver to the Archbishop, loho laying it on the Altar, brought.

saith the following Prayer :
-

Hear our prayers, 0 Lord, we beseech thee, and so direct and support
thy Servant Queen Victoria, that She may not bear the Sword in vain

;

but may use it as the Minister of God for the terror and punishment of

Evildoers, and for the protection and encouragement of those that do well,

through Jesus Christ our Lord. Amen.

Then the Archbishop takes the Sword from off the Altar, and [the Arch- Delivered to

bishops of York and Armagh, and the Bishops- of London and Winchester, the Queen.

and other Bishops assisting and going along with him) delivers it into the

Queen's Bight Hand, and She holding it, the Archbishop saith :

Receive this Kingly Sword, brought now from the Altar of God, and
delivered to you by the hands of us the Bishops and Servants of God,
though Unworthy. With this Sword do Justice, stop the Growth of

Iniquity, protect the holy Church of God, help and defend Widows and
Orphans, restore the things that are gone to decay, maintain the things
that are restored, punish and reform what is amiss, and confirm what is

in good order : that doing these things, you may be glorious in all virtue

;

and so faithfully serve our Lord Jesus Christ in this life, that you may
reign for ever with Him in the Life which is to come, Amen.

Then the Queen rising up, and gomg to the Altar, offers the Sword there Offered and
in the Scabbard delivering it to the Archbishop, who places it on the Altar ; redeemed.

the Queen then returns and sits down in King Edward's Chair; and the

Lord who first received the Sword offereth the Price of it, and having th us

redeemed it, receiveth it from off the Altar by the Bian of Westminster, and
draweth it out of the Scabbard and carries it naked before Her Majesty
during the rest of the solemnity.

The Archbishops and Bishops who had assisted during this Oblation will

return to their Places.

Sect. X.

THE INVESTING WITH THE ROYAL ROBE, AXD THE DELIVERY OF THE ORB.

Then the Queen arising, the Imperial Mantle, or Dalmatic Robe, of The Royal
Cloth of Gold, lined or furred with Ermins, is by an Officer of the Wardrobe Robe.
delivered to the Dean of Westminster, and by him put upon the Queen
standing; The Queen having received it, sits down, and then the Orb with The Orb.

the Cross is brought from the Altar by the Bean of Westminster, and
delivered into the Queen's Bight Hand by the Archbishop), pronouncing this

Blessing and Exhortation :

Receive this Imperial Robe, and Orb, and the Lord your God endue
you with Knowledge, and Wisdom, with Majesty and with. Power from
on High ; the Lord clothe you with the Robe of Righteousness, and with
the Garments of Salvation. And when you see this Orb set under the
Cross, remember that the whole World is subject to the Power and
Empire of Christ our Redeemer. Eor He is the Prince of the Kings of

the Earth
;
King of Kings, and Lord of Lords : So that no man can

reign happily, who derives not his Authority from Him, and directs not
all his Actions according to His Laws.

The Queen delivers Her Orb to the Bean of Westminster, to be by him laid

on the Altar.

3g2
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Sect. XL

THE INVESTITURE PER AJTCTUI.TOI & BACTJLTTM.

The Ring. Then an Officer of the Jewel House delivers to the Lord Chamberlain the

Queen''s Ring, who delivers the same to the Archbishop, in which a Table
Jewel is enchased; the Archbishop puts it on the Fourth Finger of Her
Majesty's Right Hand, and saith ;

Receive this Ring, the Ensign of Kingly Dignity, and of Defence of

the Catholic Faith; and as you are this day solemnly invested in the
Government of this earthly kingdom, so may you be sealed with that
Spirit of Promise, which is the Earnest of an heavenly Inheritance, and
reign with Him who is the blessed and only Potentate, to whom be Glory
for ever and ever. Amen.

Then the Dean of "Westminster brings the Sceptre and Rod to the Arch-
bishop ; and the Lord of the Meinour of "Worksop (who claims to hold an
Estate by the Service of presenting to the Queen a Right Hand Glove on the

Day of Her Coronation, and supporting the Queen's Right Arm whilst She
holds the Sceptre with the Cross) delivers to the Queen a Pair o/rich Gloves,
and upon any Occasion happening afterwards, supports Her Majesty's Right
Arm, or holds Her Sceptre by Her.

The Gloves. The Gloves being put on, the Archbishop) delivers the Sceptre, with the

Cross, into the Queen's Right Hand, saying,

Receive the Royal Sceptre, the Ensign of Kingly Power and Justice.

And then he delivers the Rod with the Dove, into the Queen's Left Hand,
and saith,

Receive the Rod of Equity and Mercy : and God, from whom all holy
desires, all good counsels, and all just works do proceed, direct and assist

you in the Administration and Exercise of all those Powers which He
hath given you. Be so merciful that you be not too remiss, so execute
Justice, that you forget not Mercy. Judge with Righteousness, and
reprove with Equity, and accept no Man's Person. Abase the Proud,
and lift up the Lowly

;
punish the Wicked, protect and cherish the Just,

and lead your People in the way wherein they should go : thus in all

things following His great and holy Example, of whom the Prophet
David said, "Thou lovest Righteousness, and hatest Iniquity; The
Sceptre of Thy Kingdom is a right Sceptre ;" even Jesus Christ our
Lord. Amen.

Sect. XII.

K. Edward's
Crown.

Here the
Queen must
be put in

mind to bow
her Head.

The Queen
crowned.

THE PUTTING OX OP THE CROWN".

The Archbishop standing before the Altar, taheth the Crown into his Hands,
and laying it again before him upon the Altar, saith ;

0 God, who crownest thy faithful Servants with Mercy and loving
Kindness ; Look down upon this thy Servant Victoria our Queen, who
now in lowly Devotion boweth Her Head to thy Divine Majesty; and as

thou dost this day set a Crown of pure Gold upon Her Head, so enrich

Her Royal Heart with thy heavenly Grace; and crown Her with all

Princely Virtues which may adorn the high station wherein thou hast

placed Her, through Jesus Christ our Lord, to whom be Honour and
Glory for ever and ever. Amen.

Then the Queen still sitting in King Edward's Chair the Archbishop,

assisted with the same Archbishops and Bishops as before, comes from the

Altar; the Dean of Westminster brings the Crown, and the Archbishop

taking it of him, reverently putteth it upon the Queen's Head. At the sight
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whereof the People with loud and repeated shouts cry, God save the Queen,
and the Trumpets sound, and by a signal given, the great Guns at the Tower
are shot off. As soon as the Queen is crowned, the Peers, &c.,put on their

Coronets and Caps.

The acclamation ceasing, the Archbishop goeth on, and saith,

Be strong and of a good Courage : Observe the Commandments of God,
and walk in His Holy ways : Fight the good Fight of Faith, and lay hold
on Eternal Life ; that in this World You may be crowned with Success
and Honour, and when You have finished Your Course, receive a Crown
of Righteousness, which God the Righteous Judge shall give You in that

Day. Amen.

Then the Choir singeth this Anthem :

Anthem.
The Queen shall rejoice in Thy Strength, O Lord : exceeding glad shall

She be of Thy Salvation. Thou hast prevented Her with the Blessings of

Goodness, and hast set a Crown of pure Gold upon Her Head. Hallelujah.
Amen.

Sect. XIII.

THE PRESENTING OF THE HOLY BIBLE.

Then shall the Dean of "Westminster take the Holy Bible, which was The Bible.

carried in the Procession, from off the Altar, and deliver it to the Archbishop,

who with the same Archbishops and Bishops as before going along with him,
shall present it to the Queen, first saying these words to Her :

Our Gracious Queen ; we Present You with this Book, the most valu-
able thing that this World affords. Here is "Wisdom ; This is the Royal
Law ; These are the lively Oracles of God. Blessed is he that readeth,

and they that hear the words of this Book ; that keep and do the
things contained in it. For these are the "Words of Eternal Life, able to

make you wise and happy in this "World, nay wise unto Salvation, and so

happy for evermore, through Faith which is in Christ Jesus, to whom be
Glory for ever. Amen.

Then the Queen delivers back the Bible to the Archbishop, ivho gives it to

the Dean of "Westminster, to be reverently placed upon the Holy Altar, the

Archbishops and Bishops who had assisted returning to their Seats.

Sect. XIV.

THE BENEDICTION AND TE DETJM.

And no)v the Queen having been thus anointed and crowned, and having
received, all the Ensigns of Royalty, the Archbishop solemnly blesseth Her :

and all the Bishops, with the rest of the Peers, folloiv every part of the Bene-
diction, with a loud and hearty Amen.

The Lord bless and keep you : The Lord make the light of his Counten-
ance to shine for ever upon you, and be gracious unto you : The Lord
protect you in all your ways, preserve you from every evil thing, and
prosper you in everything good. Amen.

The Lord give you a faithful Senate, wise and upright Counsellors and
Magistrates, a loyal Nobility, and a dutiful Gentry ; a pious and learned •

and useful Clergy; an honest, industrious, and obedient Commonalty.
Amen.
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In your days may Mercy and Truth meet together, and Righteousness
and Peace kiss each other

;
May Wisdom and Knowledge be the Stability

of your Times, and the Fear of the Lord your Treasure. Amen.

The Lord make your Days many, your Reign prosperous, your Fleets
and Armies -victorious : and may you be reverenced and beloved by all

your Subjects, and ever increase in Favour with God and Man. Amen.

The glorious Majesty of the Lord our God be upon you : may He bless

you with all temporal and spiritual Happiness in this World, and crown
you with Glory and Immortality in the World to come. Amen.

Then the Archbishop turneth to the People, and saith

:

And the same Lord God Almighty grant, that the Clergy and Nobles
assembled here for this great and solemn Service, and together with them
all the People of the Land, fearing God, and honouring the Queen, may
by the merciful Superintendency of the Divine Providence, and the vigi-

lant Care of our gracious Sovereign, continually enjoy Peace, Plenty, and
Prosperity, through Jesus Christ our Lord, to whom, with the Eternal
Father, and God the Holy Ghost, be Glory in the Church, world without
end. Amen.

Te Deum. Then the Choir begins to sing the Te Deum, and the Queen goes to the

Chair on which Her Majesty first sate on the East Side of the Throne, the

Two Bishops Her Supporters, the Great Officers, and other Peers, attending

Her, every one in his place, the two Swords being carried before Her, and
there reposes Herself

Here followeth the Te Deum.

Sect. XV.

THE INTHROXIZATION.

The Te Deum being ended, the Queen will ascend the Theatre, and be lifted

up into Her Throne by the Archbishop and Bishops, and other Peers of the

Kingdom, and being Inthronized, or placed therein, all the Great Officers,

Those that bear the Swords and the Sceptres, and the rest of the Nobles,
stand round about the steps of the Throne, and the Archbishop standing before

the Queen, saith

:

Stand firm, and hold fast from henceforth the Seat and State of Royal
and Imperial Dignity, which is this day delivered unto you in the Name
and by the Authority of Almighty God, and by the Hands of Us the
Bishops and Servants of God, though unworthy : And as you see Us to

approach nearer to God's Altar, so vouchsafe the more graciously to

continue to us your Royal Favour and Protection. And the Lord God
Almighty, whose Ministers we are, and the Stewards of His Mysteries,

establish your Throne in Righteousness, that it may stand fast for ever-

more, like as the Sun before Him, and as the faithful Witness in Heaven.
Amen.

Sect. XVI.

THE HOMAGE.

The Homage. ^ e Exhortation being ended, all the Peers then present do their homage
publickly and solemnly unto the Queen upon the Theatre, and in the mean
time the Treasurer of the Household throivs among the People Medals of Gold
and Silver, as the Queen's Princely Largess or Donative.
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The Archbishop first kneels down before Her Majesty's knees, and the rest

of the Bishops kneel on either Hand, and about him ; and they do their Of the

Homage together, for the shortening of the Ceremony, the Archbishop Bishops.

saying :

I William, Archbishop of Canterbury [arid so every one of the rest, I NT.,

Bishop of X., repeating the rest audibly after the Archbishop/], will be
faithful and true, and Faith and Truth will bear, unto you our Sovereign
Lady, and your Heirs, Kings or Queens of the United Kingdom of Great
Britain and Ireland. And I will do, and truly acknowledge, the Service
of the Lands which I claim to hold of you, as in right of the Church.
So help me God.

Then the Archbishop kisseth the Queen s Hand, and so the rest of the

Bishops present after him.

After which the other Peers of the Realm do their Homage in like manner, Of the other

the Dukes first by themselves, and so the Marquesses, the Earls, the Viscounts, Peers.

and the Barons, severally ; the first of each order kneeling before Her
Majesty, and the rest with and about him, all putting off their Coronets, and
the first of each class beginning, and the rest saying after him :

I X. Duke, or Earl &c. of N. do become your Liege man of Life and
Limb, and of earthly worship, and Faith and Truth I will bear unto you
to live and die against all manner of Folks.

So help me God.

Note.—That Copies of this Homage must be provided by the Heralds for every

Class of the Nobility.

The Peers having done their Homage, stand all together round about the Queen;
and each Class or Jjegrce going by themselves, or (as it was at the Coronation of King
Charles the First and Second) every Peer one by one in order, putting off their

Coronets, singly ascend the Throne again, and stretching forth their hands do touch the

Crown on Her Majesty's Head, as promising by that Ceremony to be ever ready to

support it with all their power, and then every one of them kisseth the Queen1
s Hand.

While the Peers are thus doing their Homage, and, the Medals thrown about, the

Queen, if She thinks good, delivers Her Sceptre with the Cross to the Lord of the

Manour 0/ Worksop to hold ; and the other Sceptre or Rod, with the Dove, to the

Lord that carried it in the procession.

And the Bishops that support the Queen in the Procession may also ease

Her by supporting the Crown, as there shall be occasion.

During the performance of the Homage the Choir sing this

Anthem.

This is the day which the Lord hath made, we will rejoice and be glad
in it.

Lord, grant the Queen a long life : that her years may endure through-
out all generations.

She shall dwell before God for ever : 0 prepare thy loving mercy and
faithfulness, that they may preserve her.

Blessed be the Lord thy God, who delighted in Thee to set Thee on the
Throne.

When the Homage is ended, the Drums beat, and the Trumpets sound, and
all the People shout, crying out,

God save Queen Victoria.

Long live Queen Victoria.

May the Queen live for ever.

The solemnity of the Coronation being thus ended, the Archbishop leaves

the Queen in Her Throne, and goes down to the altar,
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Sect. XVII.

THE COMMUNION.

Then the Offertory begins, the Archbishop reading these Sentences

:

Let your light so shine before men, that they may see your good works,
and glorify your Father which is in Heaven.

Charge them who are rich in this world, that they be ready to give,

and glad to distribute
;
laying up in store for themselves a good founda-

tion against the time to come, that they may attain eternal life.

The Queen descends from Her Throne, attended by Her Supporters, and
assisted by the Lord Great Chamberlain, the Sword of State being carried

before Her, and goes to the Steps of the Altar, where taking off Her Crown,
which she delivers to the Lord Great Chamberlain to hold, She kneels down.
And first the Queen offers Bread and Wine for the Communion, which being

brought out of King Edward's Chapel, and delivered into Her Hands,
the Bread upon the Paten by the Bishop that read the Epistle, and the

Wine in the Chalice by the Bishop that read the Gospel, are by the Arch-
bishop received from the Queen, and reverently placed upon the Altar, and
decently covered with a fair linen Cloth, the Archbishop first saying this

Prayer :

Bless, 0 Lord, we beseech thee, these thy Gifts, and sanctify them unto
this holy use, that by them we may be made partakers of the Body and
Blood of thine only begotten Son Jesus Christ, and fed unto everlasting

life of Soul and Body : And that thy Servant Queen Victoria may be
enabled to the discharge of her weighty Office, whereunto of thy great

goodness thou hast called and appointed Her. Grant this, 0 Lord, for

Jesus Christ's sake, our only Mediator and Advocate. Amen.

Then the Queen kneeling, as before, makes Her Second Oblation, a Purse
o/Gold, which the Treasurer of the Household delivers to the Lord Great
Chamberlain, and he to Her Majesty. And the Archbishop coming to Her,
receives it into the Bason, and places it upon the Altar.

After which the Archbishop says,

O God, who dwellest in the high and holy place, with them also who
are of an humble spirit ; Look down mercifully upon this thy Servant
Victoria our Queen, here humbling herself before Thee at thy Footstool

;

and graciously receive these Oblations, which in humble acknowledgment
of thy Sovereignty over all, and of thy great Bounty to Her in particular,

She has now offered up unto Thee, through Jesus Christ, our only Mediator
and Advocate. Amen.

Then the Queen goes to Her Chair on the South Side of the Altar and
kneeling down at Her Faldstool, the Archbishop saith :

Let us pray for the whole state of Christ's Church militant here in

earth.

[Here follows the Communion Office ; and the Archbishop uses the fol-

lowing Proper Preface for the Occasion :]

It is very meet, right, and our bounden duty, that we should at all

times, and in all places, give thanks unto thee, 0 Lord, holy Father,
Almighty, Everlasting God :

Who hast at this time given us thy Servant our Sovereign Queen
Victoria to be the Defender of thy Faith, and the Protector of thy People

;

that under Her we may lead a quiet peaceable life in all Godliness and
Honesty.

Therefore, &c.

When the Archbishop and Dean of Westminster, with the Bishops
Assistants, namely, the Preacher, and those who read the Litany and the

Epistle and Gospel, have communicated in both kinds, the Queen advances
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to the Altar and kneels doivn, and the Archhishop shall administer the Bread
and the Bean of Westminster the Cap, to Her.

[After the Queen has communicated, the next Rubric is as follows :]

The Queen then puts on Her Crown, and taking the Sceptre in Her Hands
again, repairs to Her Throne.

Then the Archbishop goeth on to the Post Communion. Post Coin-
[After the Gloria in Excelsis the Choir sing the following Anthem :] munion.

Anthem.
Hallelujah : For the Lord God Omnipotent reigneth. The kingdom

of this World is become the kingdom of our Lord, and of his Christ.

Amd He shall reign for ever and ever, King of Kings, and Lord of Lords.
Hallelujah.

After the Anthem the Archbishop reads the final Prayers.

Sect. XVIII.

THE FINAL PRAYERS.

Assist us mercifully, 0 Lord, in these our supplications and prayers,

and dispose the way of thy servants towards the attainment of everlasting

salvation
;
that, among all the changes and chances of this mortal life,

they may ever be defended by thy most gracious and ready help
;
through

Jesus Christ our Lord. Amen.

O Lord our God, who upholdest and governest all things in Heaven
and Earth ; Receive our humble prayers, with our thanksgivings, for our
Sovereign Lady Victoria, set over us by thy good providence to be our
Queen : And so together with her bless Adelaide the Queen Dowager,
and the rest of the Royal Family, that they ever trusting in thy good-
ness, protected by thy power, and crowned with thy favour, may continue
before thee in health and peace, in joy and honour, a long and happy life

upon earth, and after death may obtain everlasting life and glory in the
kingdom of Heaven, through the merits and mediation of Jesus Christ

our Saviour; who with thee, 0 Father, and the Holy Spirit, liveth and
reigneth ever one God, world without end. Amen.

Almighty God, who hast promised to hear the petitions of them that

ask in thy Son's Name ; We beseech thee mercifully to incline thine ears

to us that have made now our prayers and supplications unto thee ; and
grant, that those things, which we have faithfully asked according to thy
will, may effectually be obtained, to the relief of our necessity, and to

the setting forth of thy glory
;
through Jesus Christ our Lord. Amen.

The peace of God, which passeth all understanding, keep your hearts

and minds in the knowledge and love of God, and of his Son Jesus Christ

our Lord : and the blessing of God Almighty, the Father, the Son, and
the Holy Ghost, be amongst you and remain with you always. Amen.

Sect. XIX.

THE RECESS.

The whole Coronation Office being thus performed, the Queen attended and The Proceed-

accompanied as before, the four Swords being carried before Her, descends ing into King

from Her Throne crowned, and carrying Her Sceptre and Rod in Her Edward's

Hands, goes into the Area Eastward of the Theatre, and jiasses on through Chapel:

the Boor on the South side of the Altar into King Edward's Chapel; and as Of the Queen.

P. VOL. I. 3 H
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she passes by the Altar, the rest of the Regalia, lying upon it, are to be

delivered by the Dean of Westminster to the Lords that carried them in the

Procession, and so they proceed in State into the Chapel, the organ and other

instruments all the while playing.

The Queen being come into the Chapel, and standing before the Altar, will

deliver the Sceptre with the Dove to the Archbishop, who will lay it upon
the Altar there. The Queen will then be disrobed of Her Imperial Mantle,
and arrayed in Her Royal Robe of Purple Velvet by the Lord Great
Chamberlain.

The Archbishop, being still vested in his Cope, will then place the Orb in

Her Majesty's Left Hand. And the Gold Spurs and King Edward's Staff

are given into the hands of the Dean of Westminster, and by him laid upon
the Altar. Which being done the Archbishop and Bishops will divest them-
selves of their Copes, and leave them there, proceeding in their usual Habits.

Then Her Majesty will proceed through the Choir to the West Boor of the

Abbey, in the same manner as She came, wearing Her Crown, and bearing
in Her Right Hand the Sceptre with the Cross, and in Her left the Orb ; all

Peers wearing their Coronets, and the Archbishops and Bishops their Caps.

Finis (c) .

(c) Earl Beauchamp printed for

the Roxburghe Club in 1871 the
Liber Regans from the MS. in the

possession of the Dean of West-
minster. The date appears to be
uncertain, but it was before 1380.

It is entitled,

—

Liber Regalis
seu

Ordo Consecrandi Regem Solum.
Ordo Consecrandi Reginam cum

Rege.
Ordo Consecrandi Reginam Solam.

Rubrica de Regis Exequiis.

The editor observes: "The Liber
Regalis does not appear to have
been written as the order of Coro-
nation of any one king in par-

ticular ; but to be a copy from an
office of the fourteenth century,
with special rubrics applicable to

the Coronation of Kings in West-
minster Abbey, and transcribed for

the use of the celebrant or master
of the ceremonies."
The editor also observes :

'
' It is

worth noting that the outward
form of consecration in England
remained essentially unaltered from
the time of Ethelred to that of

George IV."
The Manner of the Coronation of

King Charles L has been printed
for the Henry Bradshaw Society,

under the editorship of the Rev.
Christopher Wordsworth, 1892.

End of the First Volume.
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A Treatise on the Law of Support for Land,
Buildings, and Public Works. By G. Banks,
.m.a. 12s. 1894.

Title.— Hints as to Advising on Title.

3rd Edit. By W. H. Gover. Li the Press.

TortS.—The' Law of Torts. By J. F.

Clerk and W. H. P.. Linosei.l. 25s. 1889.

Trade Marks. An Abstract of Re-
ported Cases relating to Trade Marks between
the years 1876 and 1892 inclusive, with the

Stntutes and Rules. By James Austen-
Cartmell. 25s. . 1S93.

Kerly. A Treatise on the Law of Trade
Marks, Trade - Name, and Merchandise
Marks. By 1). M. Kerly, m.a. 25s. 1894.

Trusts. — Lewin's (THOMAS) Practical

Treatise on the Law of Trusts. Ninth
Edition. 21 2s. 1891.

Vaizey. The Law relating to the Invest-

ment of Trust Money, including the Trust

Investment Act, 1889, and the List of

Authorised Investments. BvJ. S. Vaizey.
9s. 1890.

Waste. Iwiwhs. A Treatise on the
Law of Waste. ByW. A. BsWES. 18s. 1894.

Wills*—JARMan 'a (T.) Treatise on Wills.

5th Edit. 2 vols. 3/. 10s. 1893.

HAYES (W.) and Jarman's (T.) Concise Form
of Wills ; with Practical Notes. 10th Edit.

By W. 15. Mecone. 21s. 1893.




