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0t atmu'ttas.

\JE admittas (fo called from thofe words in the writ,

iV Prohibemus ne admittas) is a writ directed to the

bifhop at the fuit of one who is patron of any

church, and he doubts that the biihop will collate

a clerk of his own, or admit a clerk prefented by another,

to the fame benefice : then he that doubts it fhall have

this writ, to prohibit the bimop that he lhall not collate

or admit any to that church, pending the fuit; Terms of
the L.

New ftyle. See ftaleitUnr.

j!5octunt.

OCTURN, was a fervice fo called, from the an-

cient chriftians rifing in the night to perform theN
fame. Gibf. 263,

Nomination to a benefice. See 13cncfiC0*

Non-conformifts. See <Diflettt£l*Su

Non-refidence. See JRCfiOenCC

Notable goods. See 8j0iH&

&Qt&tv publtcfe.

I. A Notary was anciently a fcribe, that only took
Notar whj>9

-ZjL notes or minutes, and made fhort draughts of
writings, and other inftruments, both publick and private. .

Vol. III. £ Bus



iftotatp pubttcft.

But at this day we call him a notary publick, who con-

firms and attefts the truth of any deeds or writings, in

order to render the fame authentick. AyL Par. 382.
The law books give to a notary feveral names or appel-

lations ; as, actuarius, regiftrarius, fcriniarius, and fuch

like. All which words are put to fignify one and the

fame perfon. But in England, the word regijlrarius is

confined to the officer of fome court, who has the cuftody

of the records and archives of fuch court ; and is often-

times diitinguifhed from the attuary thereof. But a regifter

ought always to be a notary publick ; for that fcems to

be a neoeflary qualification of his office.

How appointed. 2. A notary publick is appointed to this office by the

archbifhop of Canterbury j who in the inftrument of ap-

pointment decrees, that " full faith be given, as well in

m as out ofjudgment, to the inftruments by him to be
" made." Which appointment is alfo to be regiftred and

fubferibed by the clerk of his majefty for faculties in chan-

cery. 1 Ought. 486. AyL Par. 385.
Howfivorn. ^. A notary on his appointment muff: fwear, " that he

*' will faithfully exercife the office of notary publick;

that he will faithfully make contracts, wherein the con-

fent of parties is required, by adding or diminifhing no-

thing, without the will of the parties, that may alter the

fubftance of the fact ; that if in making any inftrument

the will of one party only is required, he will in fuch cafe

add or diminish nothing that may alter the fubftance of the

fact, againft the will of fuch party ; that he will not make
inftruments of any contract, in which he fhall know there

is a violence or fraud ; that he will reduce contracts into

an inftrument or regifter ; and after he fhall have fo re-

duced the fame, that he will not malicioufly delay to make
a publick inftrument thereupon, againft the will of him
or them, on whofe behalf fuch contract is to be fo drawn :

Saving to himfelf his juft and accuftomeeffees."
His office in the 4, & notary publick (or actuary) that writes the acts

f°j
ieftauonof * of court, ought not only to be chofen by the judge, but

approved alio by each of the parties in fuit ; for tho* it

does of common right belong to the office of the judge,

to aflume and chufe a notary for reducing the acts of

court in every caufe into writing, yet he may be refufed

by the litigants : for the ufe of a notary was intended,

not only on account of the judge, to help his memory in

the caufe, but alfo that the litigants might not be injured

by the judge. " AyL Par. 382.

And
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And particularly, the office of a notary in a judicial

caufe is employed about three things : Firft, He ought to

regifter and inroll all the judicial acts of the court, accord-

ing to the decree and order of the judge, fctting down in

the act the very time and place of writing the fame. Se-

condly, He ought to deliver to the parties, at their efpe-

cial requeft, copies and exemplifications of all fuch judi-

cial acts and proceedings, as arc there enacted and decreed.

And thirdly, He ought to retain and keep in his cuftody

the originals of fuch acts and proceedings, commonly
called the protocols (^wra xwAa, the notes^ or firjl draughts.)

5. As a notary is a publick perfon, fo confequently all Authenticity of

inftruments made by him are called publick inftruments ; his proceedings.

and a judicial regifter or record made by him, is evidence

in every court, according to the civil and canon law. And
a bifhop's regifter eftablifhes a perpetual proof and evi-

dence, when it is found in the bifhop's archives ; and
credit is given not only to the original, but even to an
authentic copy exemplified. AyL Par. 386.

And one notary publick is fufHcient for the exemplifica-

tion of any act ; no matter requiring more than one nota-

ry to atteft it. Id.

And the rule of the canon law is, that one notary is

equal to the teftimony of two witnefTes. Gibf. 996.
6. By the feveral ftamp acts, the admiffion of a notary

s
fhall be upon a treble 40 s ftamp.

tamp8 '

And every notarial act fhall be on a 2 s 6 d ftamp.

i!5ot>el UuTctutt.

THE wriuof aflife of novel dilTeifin {nova dijpifma)

lieth, where tenant for life, or tenant in fee fimple,

or in tail, is difleifed of his lands or tenements, or put

out thereof againft his will. F. N. B. 408.

November the fifth. See |)0lit>ap&

Nuncupative: will. See SJSUIg*

B 2 ©atljjj.



Liwfulnefs of 1. INTONE fhall bring into difpute the determination?
an oath » -l/\l of the church, concerning oaths to be taken in

the ecclefiaftical or in the temporal courts ; on pain of

being declared an heretick. Arund. Lind. 297.
As we confefs that vain and rafh fwearing is forbidden

chriftian men by our lord Jefus Chrift, and James his

apoftle; fo we judge that chriftian religion doth not pro-

hibit, but that a man may fwear when the magiftrate rc-

quireth, in a caufe of faith and charity, fo it be done

according to the prophet's teaching, injuftice, judgment,

and truth. Art. 39.
The giving of every oath rriuft be warranted by a& of

parliament, or by the common law time out of mind.

2 In/?. 73.
Oath ex officio. 2". The oath ex officio, is an oath whereby any perfon

may be obliged to make any prefentment of any crime or

offence, or to confefs or accufe himfelf or herfelf, of any
Criminal matter or thing, whereby he or fhe may be liable

to any cenfure, penalty, or punifhment whatfoever.

By a canon of archhifhop Boniface : Laymen Jhall be

compelled by excommunication, if need be, to take an oath to

/peak the truth, when enquiry Jhall be made by the prelates and
judges ecclefiajlical, for the correction of fins and exceffis,

Lind. 109.

Afterwards, &, 4 J. In the time of the parliament,

the lords of the council at Whitehall demanded of Pop-
ham and Coke chief juftices, upon motion made by the

commons in parliament, in what cafes the ordinary may
examine any perfon ex officio upon oath. And upon good
confideration and view of the books, they anfwered to the

lords of the council at another day in the council cham-
ber : 1. That the ordinary cannot corfftrain any man,
ecclefiaftical or temporal, to fwear generally to anfwer to

fuch interrogatories as fhall be adminiftred unto him; but

ought to deliver to him the articles upon which he is to

be examined, to the intent that he may know whether

he ought by the law to anfwer to them. And fo is the

courfe of the ehancery ; the defendant hath a copy of the

bill delivered unto him, or otherwife he need not to an-

fwer it. 2. That no man, ecclefiaftical or temporal,

(hall be examined upon the fecret thoughts of his heart,

or of his fecret opinion ; but fomething ought to be ob-

jected againft him, which he hath fpoken or done.

3. Tha; no layman may be examined ex officio, except in

two
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two caufes (matrimonial and teftamentary) ; and that was

grounded upon great reafon : for laymen for the moll

part are not lettered, wherefore they may eafily be in-

viegled and intrapped, and principally in berefies and er-

rors. 12 Co. 26.

Again, H. 13 J. Dighton and Holt's cafe. They were

committed by the high commiflioners, becaufe they refu-

sed to take the oath ex officio ; whereupon an habeas cor-

pus being awarded, it was returned, that they were com-
mitted, becaufe they being convented for flandrous words,

againft the book of common prayer and the government

of the church, and being tendred the oath to be examin-

ed upon thefe caufes, they refufed, and were therefore

committed. And after three terms deliberation, the court

now gave their refolution, that they ought to be delivered.

And the reafon thereof Coke chief juftice declared to be,

becaufe this examination is made to caufe them to ac-

cufe themfelves of the breach of a penal law ; which is

againft law, for they ought to proceed againft them by

witneffes, and not inforce them to take an oath to ac-

cufe themfelves. Cro. fa. 388.

Finally, by the ftatute of 13 C. 2. c. 12. it is enabled,

that, it Jhall not be lawful for any perfony exercifing eccleft*

ajlicaljurifdiclion, to tender or adminijhr to any perfon what-

foever^ the oath ufually called the oath ex officio, or any other

cathy whereby fuch perfon to whom the fame is tendred or ad-

minijlred) may be charged or compelled to confefsy or ac-

cufey
or to purge him or herfelf of any criminal matter

or things whereby he or jhe may be liable to cenfure or pu~

ni/hment.

But in other cafes, where the courfe of the ecclefiafti-

cal courts hath been, to receive anfwers upon oath, they

may ftill receive them. And therefore in the cafe of

Hern and Brown, T. 31 C. 2. where a fuit was for pay-

ment of the proportion afleffed towards the repair of the

church, the defendant offering to give in his anfwer, but

not upon oath, prayed a prohibition, becaufe it was, re-

fufed. The court, after hearing arguments, denied, the

prohibition j for they faid, it was no more than the

chancery did to make defendants anfwer upon oath in

fuch like cafes, Gibf 1011, J Ventr. 339,
And fome years before that in the cafe of Qpulfon and

Waihright, it was held by the court, that if articles ex

officio are exhibited in the fpiritua! court for matters crfc

initial, and the party is required to anfwer upon oath, he
may have a prohibition ; but if it be a civil matter, he

B 3 cannot
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cannot do To, for then he is bound to anfwer* Gibf

ion. i Sid. 374.

Oath of ca- 3. The oath of Calumny was required by the Roman
lumny. laws, of all perfons engaged in any lawfuit, obliging both

plaintiffs and defendants, at the beginning of the caufe,

to fwear that their demands and their defences were fin-

cere and upright, without any intention to give un-

neceflary trouble, or to ufe quirks and cavils. 1 Domat

439-
And by a legatine conftitution of Otho it is thus or-

dained : The oath of calumny, in caufes eccleftajlical and

civil, for /peaking the truth i-n fpirituah whereby the truth

may he more eafily difcovered, and caufes more fpeedily de-

terminedy we ordain for the future to be taken in the king-

dom of England^ according to the canonical and legalfane-

tions; the cuftom obtained to the contrary notwithjlanding*

Athon 60.

The oath of calumny] Which oath was this : " You (hall

" fwear, That you believe the caufe you move his juft :

<c That you will not deny any thing you belive is truth,

¥ when you are afked of it: That you will not (to your
44 knowledge) ufe any falfe proof: That you will not
" out of fraud requeft any delay, fo as to protract the

" fuit : That you have not given or promifed any thing,

*' neither will give or promife any thing, in order to ob-
" tain the victory, except to fuch perfons, to whom
M the laws and the canons do permit : So help you God."
Confet 91.

Of calumny] Jusjurandum calumniae; fc. vitandae : fo*

the avoiding of calumny. Athon 60.

To be taken] And this both by the plaintiff and the

defendant. Which if they (hall refufe refpeclively, the

plaintiff in fuch cafe (hall lofe his caufe, and the de-

fendant fhall be taken as having confeffed. Athon 60.

The cujlom obtained to the contrary notwithstanding] By
this it appeareth tint by the cuftom of the realm of Eng-
land, the oath of calumny was not to be adminiftred.

Neverttielefs' this cuftom was not (o general as in this

canon is alledged. The cafe was thus : Laymen were free

by the cuftom of the realm from taking of that oath,

unlefs it were in caufes matrimonial and tejlamentary ; and
in thofe two cafes, the ecclefiaftisal judge might examine
the parties upon their oath, becaufe contracts of matrimo-
jiy

y
and the eftatcs of the dead, are many times fecret,

and
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and do not concern the fhame and infamy of the party,

as adultery, incontinency, fimony, hereiy and fuch like.,

And this appeareth by two writs in the regifter, di-

rected to the fherifF, to prohibit the ordinaries from
calling laymen to that oath againft their wills, ex-

cept in thofe two cafes. 2 In/1. 657. 12 Co. 26. Gibf.

1611.

But this Cuftom extended not to thofe of the clergy,

but to lay people only ; for that they of the clergy, being

prefumed to be learned men, were better able to take the

oath of calumny. 2 Inft. 657.
But if, in a penal law, the jurifdiction of the ordinary

be faved, as by 1 Eliz. foe hearing of mafTes, or by 13
EL for ufury, or the like, neither clerk nor layman fhali

be compelled to take the oath of calumny ; becaufe it

may be an evidence againft him at the common law,

upon the penal ftatute. 2 Injl. 657. 12 Co. 27.
This oath had long continuance in the eccleftaftical

court : and it had the warrant of an act of parliament,

in 2 H. 4. c. 15. whereby it was enacted, that diocefans

fhall proceed according to the canonicalfanclions j which act

was repealed by 25 H. 8. c. 14. but was revived in the

reign of queen Mary, and then all the martyrs who were
burnt were examined upon their oaths ; and then again

by the 1 Eliz. c. 1. it was finally repealed. And the mat-
ter touching this oath at this day ftandeth thus : It h
confeiTed, as well by the faid provincial conftitution of

Othoj as by the regifter, that the faid conftitution was
againft the cuftom of the realm : and no cuftom of the

realm can be taken away by a canon of the church, but

only by act of parliament ; and efpecially in cafe of an
oath, which is lb facred a thing, and which generally

concerneth all the nobility, gentry, and commonalty of
the realm of both fexes : And by the ftatute of the 2 %
H. 8. c. 19. no canon againft the king's prerogative,

the law, ftatutes, or cuftom of the realm is of force

;

which is but declaratory of the common law. 2 Injl. 658.
12 Co. 29.

So that the refult of the matter, upon thefe premifTes,

will be this : So far as this conftitution was againft the

cuftom of the realm, it is of no avail : So far *a it is

warranted by the cuftom, it is ftill of force ; and confe-

quently extendeth to the clergy, and to laymen in cafes

matrimonial and teftamentary, and alio to peribns who
take the faid oath voluntarily, and not by coritpulfion.

B 4 I of
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For the writs in the regifter do only require, that lay-

men be not compelled to anfwer againjl their will ; fo that

if any aflent to it, and take it without exception, this

ftandeth with law. 12 Co. 27.

The voluntary 4« The voluntary or decifive oath, is given by one

or decifive oath, party to the other, when one of the litigants, not being

able to prove his charge, offers to ftand or fall by the

oath of his adverfary ; which the adverfary is bound

to accept, or to make the fame propofal back again,

otherwife the whole mall be taken as confeffed by him.

Wood Civ. L. 314.

And this feemeth to have fome foundation in the com-
mon law, in what is called waging of law ; which is a

privilege that the law giveth to a man, by his own oath

to free himfelf, in an aftion of debt upon a fimple con-

tract. I Injl. 155, 157. 2 Injl. 45.
But this oath, in the ecelefiaftical courts, is now ob-

folete, andoutofufe. 1 Ought. 176.

jpath of truth. 5« The oath of truth, is when the plaintiff or defen-

dant is fworn upon the libel or allegation, to make a true

anfwer of his knowledge as to his own faft, and of his

belief of the faft of others. This differs from the for-

mer, for it is not decifive ; and the plaintiff" or defendant

may proceed to other proofs, or prove the contrary to what

is fworn. Wood Civ. L. 314.

Oath of malice.
' 6. The oath of malice, is when the party proponent

fwears, that he doth not propofe fuch a matter or allega-

tion, out of malice, or with an intent unneceffarily to

protraft the caufe. 1 Ought. 150.

And this oath may be adminiftred at any time during

the fuit, at the judge's difcretion, whether the parties con-

fent to it or not. Id.

Suppktory oath. 7- The necejfary or fupphtory oath, is given by the judge

to the plaintiff* or defendant, upon half proof already made.

This being joined to the half proof fupplies, and gives

fufficient power to the judge to condemn or abfolve. It

is called the necejfary oath, becaufe it is given out of ne-

ceflity, at the inftance of the party, whether the other

party will confent to it or not. But when the judge doth

adminifter it, he ought firft to be fatisfied , that there is

an half proof already made, by one unexceptionable wit-

nefs, or by fome other fort of proof. If the caufe

is of an high nature, and there is a temptation to

perjury; or if it is a criminal caufe; or if more wit-

jiefTes might be produced to the fame fact ; then this oath

cannot take place. Wood Civ. L. 314. Ayl. Par. 391.
Befoce
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,
Before the delegates at ferjeants Inn, Jan. 22. 1717.

Willichns and Lady Bridget O/borne. The queftion below

was, whether Mr Williams was married :o the lady Bridget

Ofbcrrie ; the minifter who performed the ceremony, ha-

ving formerly confefTed it extrajudiciallv, but now deny-

ing it upon oath. So that there being -ir . ty of evidence

on both fides, the judge upon hearing the caufe requi-

red, according to the method of ecclehaftical courts, the

oath of the party, which the civilians term the fupple-

tory oath, that he was really married as he fuppofeth in

his libel and articles. The accepting this oath (as was
agreed on both fides) is difcretionary in the judge, and

is only ufed where there is but what the civilians efteem

a femiplena probatio ; for if there be full proof, it is ne-

ver required ; and if the evidence doth not amount to a

half proof, it is never granted, becaufe this oath is not
evidence ftricfly fpeaking, but only confirmation of evi-

dence; and if that evidence doth not amount to a half

proof, a confirmation of it by the party's own oath will

not alter the cafe. Upon admitting the party to his fup-

pletory oath, the lady appeals to the delegates. So that

the queftion now was not upon the merits, whether there

•really was a marriage or not, but only upon the courfe

of the eccleiiaftical courts, whether the judge in this

cafe ought to have admitted' Mr. Williams to his fupple-

tory oath, as a perfon that had made an half proof of
that which he was then to confirm. The queftions be-

fore the delegates were two : Firft, whether the fupple-

tory oath ought to be adminiftred in any cafe to inforcc

a half proof: And, fecondly, admitting it might, whe-
ther the evidence in this cafe amounted to a half proof,

ib as to intitle Mr. IVilliams to pray that his fuppletory

oath might be received. As to the firfl, it was argued to

be againft all the rules of the common law, that a man
fhould be a witnefs in his own caufe. It is not allowed

in the temporal courts in any cafe but that of a robbery,

which- being prefumed to be fecret, the party is admitted

to be a witnefs for himfelf. In the temporal courts no
man can be examined that has any intereft, tho' he be
no party to the fuit. On the other fide many authorities

and precedents were cited out of the civil law, to prove
this practice of allowing a fuppletory oath. And there-

fore the court held, that by the canon and civil law, the

party agent, making a half proof, was intitled to prav
that his fuppletory oath might be received : And tho' it

be againft the rules of the common law, yet this be-

^g
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lng a caufe of ecclcfiaftical cognizance, the civil and not
the common law is to be the meafure of their proceed-

ings ; and therefore this practice being agreeable to the

civil lav/, is well warranted in all cafes where the civil

law is the rule, and the exercife of it lies in the discre-

tion of the judge. Secondly, It being therefore eftablifli-

ed, that a perfon making half proof is intitled to his oath,

the next queftion was, what is, according to the notion

of the civilians and canonifts, a half proof. With them
it was argued on the behalf of the lady, that nothing is

efteemed as a full proof, unlefs there be two pofitive

unexceptionable witneiTes to the very matter of fact, as

to the marriage ; that a half proof, which is the next

degree of evidence, is what is affirmed by the oath of one
witnefs as to the principal fact, and confirmed by con-
current circumftances : It muft be by one witnefs ; it muft:

be evidence that concludes neceflarily, and not by pre-

emption ; there muft be no prefumption to encounter it

;

and the witnefs muft be of good repute : That matrimo-
nial caufes require the greateft certainty ; and where that

is the fole queftion, the proof ought to be fuller, than

where it comes in by incident, as on granting adminiftra-

tion. To this it was anfwered on the other fide, that

half proof implies no more than what the common lawyers

call prefumptive evidence ; and that is properly called

prefumptive evidence, which hath no one pofitive witnefs

to fupport it, but relies only on the ftrength of circum*
ftances. And when there is one witnefs, who depofeth

directly to the principal fact, this immediately ceafeth to

bear the name of prefumption, and afTumes that of pofi-

tive evidence. And that which in the temporal courts

paiTeth for pofitive evidence, is the fame degree of evi-.

dence with the full proof of the canonifts and civilians.

The fuppletory oath doth ex vi termini import, that there

has been no one pofitive witnefs to the principal fact s and
he that demands to be admitted to take his oath, doth there-

by admit that he hath produced no conclufive evidence to

the point in ifTue, and therefore the party himfelf fupplies

the place of the witnefs. There is no fixing the bounds of

an half proof; for in many cafes circumftances may over-

bear pofitive evidence : and then if thofe circumftances

fhould not be efteemed to amount to an half proof,

when the pofitive evidence would exceed it; that would
be to overthrow the pofitive evidence, by that which is

not fo ftrong. Half proof therefore they concluded,to be,

that degree of evidence which would incline a reafonable

man
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man to either fide of the queftion; and implies in the no-

tion of it, that a pofitive witnefs hath not depofed to the ;

principal fact. And in this cafe, tho' there was no pofi-

tive conclufive evidence, but only fuch as depended on
circumftances, as confeffions, and letters, and unufual

familiarities ; yet the court thought it amounted to an

half proof, and confequently that the dean of the arches

had done right, in admitting Mr. Williams to his fupple-

tory oath : And therefore they difmifTed the appeal, with

150 1 cofts. Str. 80.

The party praying this oath, muft exhibit a fchedule

ingroned, with his hand to it, wherein is written fo much
as is proved more than half proof, or half proof; and

muft take his oath to fpeak the truth of his own certain

knowledge. 1 Ought. 177.

8. By the ancient canon law, a proctor having a fpe- 0ath in anlnujgl

cial proxy, may take the oath of calumny, and may fwear <iomini.

in animam domini j upon the foul of his client. Wood
Civ. £.298.

But by Can. 132. It is ordained, that forafmuch as in

the probate of teftament and fuits for adminiftration of

the goods of perfons dying inteftate, the oath ufually

taken by proctors of courts, In animam confiituentis, is

found to be inconvenient ; therefore from henceforth

every executor, or fuiter for adminiftration, fhall perfon-

ally repair to the judge in that behalf, or his furrogate,

and in his own perfon (and not by proctor) take the oath

accuftomed in thefe cafes.

9. The oath in litem, or of damages, is that by which Oath of da*

the plaintiff eftimates the damages in the lofs of any thing ; mage$# .

and which the judge may allow or moderate. Wood Civ,

I. 314.

10. The oath of expences and eojls, is where the litigant Oath of cofts,

(which gained the fentence or decree), upon the taxing

of cofts, affirms upon his oath that thefe charges were
necefTarily expended by him in the profecution of his fuit.

Wood Civ. L. 314.

All thefe oaths are unknown to the common Jaw, but
they are all ufed in the courts governed by the civil or
canon law. Wood Civ. L. 314.

But they are only made ufe of in civil caufes, and can*
not be properly applied to criminal. Wood Civ. L. 333,
But the oath next following regardeth only criminal cafes :

That is to fay,

xi. The
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Oath of purga- II# The oath of purgation ; which oath was admini-
tion *

fired where the defendant was fufpected to be guilty ; and

if he fwore that he was innocent, and produced honeft

men for his compurgators, he was to be difcharged. If

he could not bring fuch compurgators, to fwear that they

alfo believed him innocent, he was efteemed as convicted

of fuch crime. Wood Civ. L. 332.
But by the aforefaid aft of the 13 C. 2. c. 12. It fhall

not be lawful for any perfon exercifing ecclefiaftical jurif-

diclion, to tender or adminifter to any perfon, any oath

Whereby fuch perfon to whom the fame is tendred or ad-

miniftred, may be charged or compelled to confefs, or

accufe, or to purge him or herfelf of any criminal matter

or thing, whereby he or fhe may be liable to cenfure or

punifhment.

^Other oaths of 12. Befides the above recited, there are alfo divers other
ufeia the courts, oaths of ufe in the courts : As, the oath of the proctor,

that he -hath not queftioned the witneiTes ; the oath of the

proctor, concerning his bill of cofts ; the oath of the par-

ty, for the obtaining of abfolution, that he will (land to

the law, and obey the commands of the church ; the oath

of the party, on his being admitted in forma pauperis

;

the oath of the party, concerning matter newly come to

his knowledge ; the oath of the party, that he believes he

can prove the matter alledged ; the oath of a creditor^

concerning his debt ; the oath of an executor, adminiftra-

tor, accountant, churchwardens, queftmen, curates,

preachers, fchoolmafters, phyficians, furgeons, midwives,

and other fuch like. 1 Ought. 176.

6athof allegi- *3* The oatn °^ allegiance is very ancient
:
and by the

acce* common law, every freeman at. his age of twelve years

was required, in the leet (if he were in any leet), or in

the tourn (if he were not in any leet), to take the oath

of allegiance. 2 Irijt. 73.

But the clergy, not being bound to attend at the tourn

or leet, were confequently fo far exempted from taking

this oath of allegiance. 2 In/?. 121. 1 H. H. 64.

But they were bound neverthelefs to do homage to the

king, for the lands held of him in right of the church.

1 H. H. 71, 72.

Oathoffupre- 14- The oath of fupremacy came in after the reforma-

macy. tion, in confequence of aboliming the papal authority.

And this oath all clergymen efpecially were bound to

take.

Oath of abwa- *5* The oatn °f abjuration came in after the revolu*

tion, ticn i received fornc alterations in the firll year of queen,

Anne j
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Anne; and again in the firft year of king George the

firft ; and fo continues to this time. And this oath, to-

gether with the oaths of allegiance and fupremacy, all

clergymen as well as others are bound to take, on their

being promoted to offices.

1 6. In all cafes wherein by any a& of parliament ah Oaths of qua-

oath (hall be allowed, authorized, or required, the fo-
8 *

lemn affirmation or declaration of any of the people called

quakers fhall be allowed inftead of fuch oath, altho' no
particular or exprefs provifion be made for that purpofe in

fuch act. 22 G. 2. c. 46. f. 36.

And if any perfon making fuch affirmation or declara-

tion, fhall be lawfully convicled of having wilfully, falfly,

and corruptly affirmed or declared any matter or thing,

which if the fame had been depofed upon oath in the

ufual form, would have amounted to wilful and corrupt

perjury ; he fhall fuffer as in cafes of perjury, id.

But no quaker by virtue hereof fhall be qualified or

permitted to give evidence in any criminal cafes, or to

ferve on juries, or to bear any office or place of profit in

the government, f. 37.

17. By the 22 G. 2. c. 30. Every perfon being a mem- Of the moravi«

ber of the proteftant eprfcopal church, known by the name ans *

of Unitas fratrum, or the united brethren, which church

Was formerly fettled in Moravia and Bohemia, and are

now in Prujfia, Poland, Silejia, Lufatia, Germany, the

United provinces, and alfo in his majefty's dominions, who
fhall be required to take an oath, fhall be allowed inftead

of fuch oath to make their folemn affirmation : But this

not to qualify them to give evidence in a criminal caufe,

or to ferve on juries.

18. Such oaths ought to be impofed on heathens and Ofinfidelso?

jews, which they, allow to be obligatory. Wood Civ. L. aliens*

3*3-
Thus a Jew is to be fworn upon the old teftament

;

and perjury upon the ftatute may be affigned upon this

joath. 2 Keb. 314.
And when Jews take the oath of abjuration, the words

[c« the true faith of a chrijiian\ fhall be omitted. 10 G.
c. 4. /. 18.

Thus akb Mahometans fhall be fworn upon the Koran,
Str. 1 104.

In the cafe of Omichund and Barker, H. 18 G. 2. a

commiffion ifTucd out of chancery, to take the anfwer of
Omichund the defendant, and the depofitions cf feveral

•witnefTes, who were heathens of the Gcntou religion, in

their
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their own country manner, at Calcutta in the Eaft-Indies

;

and the commiffion being executed and returned, the de-

positions were allowed to be read in the court of chancery,

by lord Hardwicke, affifted by the two lords chief juftices

and the lord chief baron. The manner of taking which
oath was thus : There were three bramins or priefts pre-

fent, and the oath being interpreted to each witnefs, the

witnefs touched the feet of one of the bramins, and two
being bramins or priefts did touch his hand. 2 Abr, Eq.

Caf. 397.
At the rebel affizes at Carlifle, in the year 1745, many

of the Scotch witnefTes refufing to be fworn otherwise

than in their own country manner; the judges fo far Sub-

mitted, as to allow them to be fworn after the Scotch

manner for finding the bills by the grand jury, but did

not admit it upon the trials.

Oaths and deda- 19- By the 25 O; 2. c 2. Every perfon who fhall be
rations to quaii- admitted into any office civil or military, or fhall receive
fy lor offices. any ^^ ^y reafon of any patent or grant from the king,

or fhall have any command or place of truft in England
or in the navy, or fhall have any fervice or employment
in the king's houfhold, fhall within three months after

his admiffion receive the facrament according to the ufage

of the church of England, in fome publkk church on the

lord's day, immediately after divine fervice and fermon :

And in the court where he takes the oaths (as hereunder

mentioned) he fhall firft deliver a certificate of fuch his

receiving the facrament, under the hands of the minifter

and churchwarden, and fhall then make proof of the truth

thereof by two witnefTes on oath. And they fhall alfo,

when they take the faid oaths, make and fubfcribe the

declaration againft tranfubftantiation.
f. 2, 3, 9.

Any office civil or military'] Ecclefiaftical offices do not

feem to be included within this defcription ; and confe-

quently it feemeth not requifite for clergymen, in qualify-

ing for ecclefiaftical offices, to produce any certificate of

their having received the facrament, nor to make or fub-

fcribe the declaration againft tranfubftantiation. But
they are to take the oaths in like manner as civil officers,

by the 1 G.Jl. 2. c. 13. which enacteth as follows

:

Every perfon who fhall be admitted into any office civil

or military ; or fhall receive any pay by reafon of any pa-

tent or grant from the king ; or fhall have any command
or place of truft in England, or in the navy ; or fhall have

any fervice or employment in the king's houfhold ; all

ecclefiaftical
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ecclefiaftical perfons ; heads and members of college, be-

ing of the foundation, or having any exhibition, of eigh-

teen years of age ; and all perfons teaching pupils ; fchool-

mafters and ufhers ; preachers and teachers of feparate

congregations, fhall (within fix kalendar months afcer

fuch admiffion, 9 G. 2. c. 26. f. 3.) take and fubicribe

the oaths of allegiance, fupremacy, and abjuration, in

one of the courts at Weftminfter, or at the general or

quarter feffions. /. 2. And this to be between the hours

of nine and twelve in the forenoon, and no other. 25 C.

2. r. 2. / 2.

But this not to extend to churchwardens, nor to any

like inferior civil office. 1 G.Ji. 2. c. 13. f. 20.

And every perfon making default herein, fhall be in-

capable to hold his office : and if he fhall execute his

office, after the time expired, he fhall, upon conviction,

be difabled to fue in any action, or to be guardian, or

executor, or adminiftrator, or capable of any legacy or

deed of gift, or to bear any office, or vote at an election

for members of parliament, and fhall forfeit 500 1 to him
who fhall fue. 1 G. Jl. 2. c 13. /. 8.

But by the 1 G. 3. c, 12. perfons having omitted to

qualify themfelves in due time, fhall be indemnified (if

their place is not filled up) provided they qualify on or

before Feb. 12. 1762. And there is commonly an in-

demnifying claufe to the fame purpofe, in fome a6t, every

two or three years.

In like manner by the 20 G. 2. c. 48. perfons who had
omitted to fubferibethe declaration againfr. popery, of the

30 C. 2. were indemnified, if they fubferibed on or before

Dec. 1. 1747.
And perfons forfeiting their office may take a new grant

thereof, on their taking the oaths, and conforming ; pro-

vided it was not filled up before. 1 G.Ji. 2. c. 13./. 14.

In the univerfities ; where perfons fhall not t2ke the

oaths, or fhall not produce a certificate thereof, to be re-

giftred in their proper college, and others be not elec~ted

in their places within twelve months, the king fhall ap-

point and nominate. 1 G. Jl. 2. c. 13. f. 12, 13.

20. The oath of allegiance by the 1 G.Ji. 2. r. 13. is FoTrrj rher<cf.

this

:

I A. B. dofincerely prcmife andfwecr, that I'will be faith-

ful^ and bear true allegiance to bis majefly king George : Se
help me god.

The oath of fupremacy by the fame ftatute ;

1 IA.B.
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1 A. B. do /wear, that I do from my heart abhor, detefe^

and abjure, as impious and heretical, that damnable dottrine

and pofition, that princes excommunicated or deprived by the

pope, or any authority of the fee of Rome, may be depofed or

murdered by theirfubjetts, or any other whatfoever. And I
do declare, that no foreign prince, perfon, prelate, Jlate, or

potentate, hath or ought to have any jurifdiilion, power, fupe-

riority, pre-eminence, or authority, ecclefeafeical or fpiritual^

within this realm : So help me god.

The oath of abjuration, by the fame act is this :

/ A. B. do truly andfencerely acknowledge, profefs, te/lify,

and declare in my conscience, before god and the world, that our

fovereign lord king George is lawful and rightful king of this

realm, and all other his majefey s dominions thereunto belonging.

And I do folemnly andfencerely declare, that I do believe in my
confcience, that the perfon pretended to be prince of Wales, du-

ring the life of the late king fames, andfence his deceafe, pre-

tending to be, and taking upon himfelf the feile and title of king

of England, by the name offames the third, or of Scotland, by

the name of James the eighth, or the feile and title of king of

Gritain, hath not any right or title whatfoever to the crown of
this realm, or any other the dominions thereto belonging : And I

do renounce, refufe, and abjure any allegiance or obedience t»

him. And I do fwear, that I will bear faith and true allegi-

ance to his majefey king George, and him will defend, to the

ittmofe of my power, again(l all traiterous confpiracies and at-

tempts whatfoever, which /hall be made againfe his perfonr

crown, or dignity. And I will do my utmofe endeavour, to

difclofe and make known, to his majefey and his fuccejfors, all

treafons and traiterous confpiraeies, which I fnall know to be

againfe him, or any of them. And I do faithfully prcmife, t»

the utmofe of my power, to fupport, maintain, and defend the

fnccejfeon of the crown againfe him the faid fames, and all other

perfons whatfoever ; which fuccejjion, by an acl, intituled, An.
a& for the further limitation of the crown, and better

fecuring the rights and liberties of the fubject, is and

Jlands limited to the princefs Sophia, eleclorefs a?id dutchefs dow-

ager of Hanover, and the heirs of her body, being protefeants.

And all thefe things I do plainly and fencerely acknowledge and

fwear, according to thefe exprefs words by me fpoken, and ac-

cording to the plain and common fenfe and underfeanding of the

fame words, without any equivocation, mental evafion, or fe-

cret refervation whatfoever. And I do make this recognition,

acknowledgment, abjuration, renunciation, and promife, hear-

tily, willingly, and truly, upon the true faith of a chrifeian :

So help me god.

Ths
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The declaration againft tranfubftantiation, by the 25

C. 2. c. 2. is this

:

/ A. B> do declare, that I do believe, that there is ntt any

tranfubflantiation in the facrament of the lord?s Jupper, or in

the elements of bread and ivine, at or after the confecration

thereof by any perfon whatfoever .

The declaration againft popery, by the 30 C. 2. fl. 2>

c, 1. is as follows

:

/ A, B. do fclemnly and finccrcly, in the prefence of god,

profefs, teflify, and declare, that I do believe, that in thefa-
crament of the lord^s fupper there is not any tranfubflantiation

if the elements of bread and wine into the body and blood of

Chrifl, at or after the confecration thereof by any perfon what-*

foever : And that the invocation, or adoration of the virgin

Alary, or any other faint, and the facrifice of the mafs, as

they are novo ufed in tl?e church of Rome, are fuperjlitious and
idolatrous : And I do folemnly in the prefence of god proffs9
teflify, and declare, that I do make this declaration, and every

part thereof, in the plain and ordinary fenfe of the words read

unto me, as they are commonly underflood by Englijh protejlants^

without any evafion, equivocation, or mental refervation what-

foever, and without any difpenfation already granted me for
this purpofe by the pope, or any other authority or perfon what-

foever, or zvithout any hope of any fuch difpenfation from any

perfon or authority whatfoevcr, or without thinking that I am
*r can be acquitted before god or man, or abfolved of this decla-

ration, or any part thereof, altho* the pope, or any other perfon

or pcrfonS) or power whatfoever, /hall difpenfe with or annul

the fame, or declare that it was null and voidfrom the begin-

ning.

Or without any hope of difpenfation,—or without thinking

that J am or can be acquitted &c] By this disjunctive [or]

here twice occurring, this declaration feemeth to be ren-

dred fomewhat loofe and unconnected, and leaveth fcopc

for equivocation. The word [and] feemeth to have been

intended, and would render the declaration more compact.

21. By the 8 G. c. 6. The quakers folemn afiirma- Forms of qua*

tion, infteadofan oath, is this :

^idata!*!?
I A. B. do folemnly, ftneerely, and truly declare and affirm.

By the fame act, inftead of the oaths of allegiance and
fupremacy, quakers fhall be allowed to make the following

declaration of fidelity :

I A. B. do folemnly andfine'erely promife and declare, that 1
will be true and faithful to king George ; and do folemnly,

.

Jmcerely, and truly profefs, teflify and declare , that 1 do from.

Vol. III. C tm
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my heart abhor, deleft, and renounce, as impious and heretical-,

that wicked dotlrine and pofition, that princes exco?nmunicated

or deprived by the pope, or any authority of the fee of Rome,

may be depofed or murdered by their fubjccls, or any other

whatfoever. And I do declare that no foreign prince, perfon,

prelate, ftate or potentate, hath or ought to have, any power,

jurifdiclion, fuperiority, preheminence, or authority, eccleftafti-

cal or fpiritual, within this realm.

And by the fame act, they fhall be allowed to take the

effect of the abjuration oath, in thefe words :

/ A. B. do folemnly, fmcerely, and truly acknovAedge, pro-

fefs, teftify, and declare, that king George is lawful and right-

ful king of this fealm, and of all other his dominions and coun-

tries thereunto belonging, and I do folemnly andfmcerely declare,

that I do believe the perfon pretended to be the prince of Wales ,

during the life of the late king James, andfince his deceafe,

pretending to be, and taking upon himfelf the Jlile and title of

king of England^ by the name of 'James the third, or of Scot-

land, by the name of fames the eighth, or theJlile and title of
king of Great Britain, hath not any right or title whatfoever

to the crown of this realm, nor any other the dominions there-

unto belonging ; and 1 do renounce and refufe any allegiance or

obedience to him. And I do folelmnly promife, that I will be

true and faithful, and bear true allegiance to king George,

and to him will be faithful againft all traiterous confpiracies

and attempts whatfoever, which fhall be made agairft his pcr-

fon, crown, or dignity. And I will do my beft endeavour to

difclofe and make known to king George, and his fucceffors, all

treafons and traiterous confpiracies, which I JJjall knoiv to be

againft him, or any of them. And I will be true and faithful

to the fuccejjion of the crown againft him thefaid James, and

all other perfons whatfoever, as the fame is and Jlands fettled

by an acl, intituled, An a6t declaring the rights and liber-

ties of the fubjec~t, and fettling the fuccefTion of the crown,

to the late queen Anne, and the heirs of her body, being pro-

teftants ; and as the fame, by one other acl, intituled, An acl:

for the further limitation of the crown, and better fecuring

the rights and liberties of the fubject, is and (lands fettled

and intailed, after the deceafe of the faid late queen ; andfor
default of iffue of thefaid late queen, to the late princefs Sophia,

eleclorefs and dutchefs dowager of Hanover, and the heirs of
her body, being proteftants. And all thefe things I do plainly

and fmcerely acknowledge, promife, and declare, according to

thefe exprefs words by me fpoken, and according to the plain and
common fenfe and under/landing of the fame words without any

equivocation, mental evafion or fecret refervation whatfoever.

> And
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vians.

And I do male this recognition, acknowledgment', renunciation,

and promife, heartilyy
willingly , and truly.

The quakers profeffion of their belief, by the i W,
c. 1 8. is this :

/ A. B. profefs faith in god the father , and in Jefus Chriji

his eternalfon, the true god, and in the holy fpirit, one god
blejpd for evermore \ and do acknowledge the holy fcriptures

of the old and new tejlament to be given by divine infpi-

ration,

22. The affirmation of the Moravians fhall be in thefe Of the Mov$$

words, " I A. B. do declare, in the prefence of almighty
" god, the witnefs of the truth of what I fay." 22
G. 2. c. 30.

AN obit was an office performed at funerals, when the

corps was in the church, and before it was buried ;

which afterwards came to be anniverfary, and then money
or lands were given towards the maintenance of a prieft

who mould perform this office every year. Nelf. Tit,

Obit, Ayl. Par. 395.

Oblations. See SDflfetltlggf*

Obventions. See 2DffCCfngj5*

Offerings.

f\ PFER1NGS, oblations, and obventions are one and the

v/ fame thing ; tho' obvention is the largeft word. And
under thefe are comprehended, not only thofe fmall cu-

ftomary fums commonly paid by every perfon when he
receives the facrament of the lord's fupper at Eafter, which
in many places is by cuftom 2d from every communi-
cant, and in London 4d an hdufe; but alfo the cufto-

mary payments for marriages, chriftnings, churchings,

and burials. fVatf. c. 32.

C 2 Concerning
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Concerning which, it is ena&ed by the flatute of the

2 & 3 Ed. 6. c. 13. that all perfons which by the laws or

tujloms of this realm ought to make or pay their offerings, /hall

yearly well and truly content and pay thefame to the parfon*

vicar, proprietor, or their deputies orfarmers, of the pari/hes

where they Jhall dwell or abide; and that, at fuchfcur offer-

ing days, as at any time heretofore within the fpace of four

years lajl pajl hath been ufed and accujlomed for the payment of

thefame \ and in default thereof, to pay for the faid offerings

at eafler then next following, f. 10.

The four offering days are chriftmafs, eafler, whitfun-

tide, and the feaft of the dedication of the parifh church.

" Gihf' 739-
.

Concerning the offerings at eafler ; it is directed by

the rubrick at the end of the communion office, that

yearly at eafler, every pari/hioner /hall reckon with the par-'

fon, vicar or curate, or his or their deputy or deputies, and pay

to them or him all ecclefiajlical duties, accujlomably due, then

at that time to be paid.

And it hath been decreed, that eafler offerings are due

of common right, and not by cuflom only, Bunb. 173,

198.

So in the cafe of Carthew and Edwards, T. 1749; it

was decreed by the court of exchequer, that eafler offer-

ings were due to the plaintiff of common right, after the

rate of 2d a head for every perfon in the defendant's fa-

mily of 1 6 years of age and upwards, to be paid by the

defendant.

Befides the oblations on the four principal feflivals,

there were occafional oblations upon particular fervices

:

of which there were fome free and voluntary, which
the parifhioners or others were not bound to perform,

but ah libitum ; there were others by cuflom certain and

obligatory, as thofe for marriages, chriflnings, churching

of women, and burials. Deg. p. 2. c. 23.

Thofe offerings which were free and voluntary are

now vanifhed, and are not comprehended within the

aforefaid flatute ; but thofe that were cuflomary and
certain, as for communicants, marriages, chriflnings,

churching of women, and burials, are confirmed to the

parifh pricfls, vicars, and curates of the parifhes where
the parties live that ought to pay the fame. JDeg. p. 2,

c. 23.

Particularly, at the burial of the dead, it was a

cuflom for the furviving friends, to offer liberally at

the altar, for the pious ufe of the priefl, and the good

eflate.
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eftate of the foul of the deceafed. Ken. Par. Ant.

Gloff.

And from hence the cuflom ftill continueth in many
places, of beftowing alms to the poor on the like oc-

cafions,

Thefe oblations were anciently due to the parfon of

the parifh, that officiated at the mother church or cha-

pel that had parochial rites \ but if they were paid to

other chapels that had not any parochial rites, the chap-

lains thereof were accountable for the fame to the parfon

of the mother church. God. 427.
By the ftatute of circumfpedte agatis, 13 Ed. 1. If a

parfon demand of his parijbioners oblations due and accuflomedy

fuch demandJhall be made in the fpiritual court ; in which cafe

the fpiritualjudge Jhall have power to take knowledge, notwith-

Jlanding the king's prohibition.

But Sir Simon Degge conceiveth, that an action alfo

may be formed upon the flatute at the common law.

Deg. p. 2. ft 23.

However, it is certain, that by the fmall tithe acl of
the 7 & 8 W. c. 6, offerings, oblations, and obventions

may be recovered before the juftices of the peace.

£>fficfal.

f\FF!ClAL principal is an officer, whofe office is

^s ufu ally annexed to that of Chancellor ; and is therefore

treated of under that title.

There is alfo an official to the archdeacon ; unto whom
he ftandeth in the like relation, as the chancellor doth
to the bifhop.

old style. See ftalentiar*

Option. See 05lflj0pj3*

Oratory. See CfjapCl

c 3 ©?WnaL
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ORDINAL, ordinate, was that book which ordered

the manner of performing divine fervice : and
feemeth to be the fame which was called the pie or for-

tuisy and fometimes porttforium. Lind, 251.

£>tfrtnatp.

ORDINARY, ordinarius (which is a word we
have received from the civil law), is he who hath

the proper and regular jurifdiclion, as of courfe and of

common right ; in oppofition to perfons who are extraordi^

narily appointed. Swinb. 380.

In fome acts of parliament we find the bifhop to be

called ordinary, and fo he is taken at the common law,

as having ordinary jurisdiction in caufes ecclefiaftical ; al-

beit in a more general acceptation, the word ordinary!

fignifieth any judge authorized to take cognizance of

caufes in his own proper right? as he is a magiftrate,

and not by way of deputation or delegation, God. 23,
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of his province, in relation to orders.

1. Of the order of priejls and deacons in the church.

I.TTHE word priejl is nearly the fame in all the Origin of the

Jl chriftian languages : the Saxon is preojl, the Ger-^s

n
P rieft and

man prijler, the Belgic priejler, the Swediih pre/}, the

Gallic, pre/ire, the Italian prete, the Spanifh prejle ; all

evidently enough taken from the Greek jr^a^vn^. fun.
Etym.

In like manner, the word deacon, with little variation,

runneth through all the fame languages ; deduced from

the Greek oWovo?. id.

2. Art. 35. Orders are not to be accounted for a fa- Orders not a fa-

cramen.t of the gofpel ; as not having the like nature
crament «

of facraments with baptiim and the lords fupper; for

that they have not any vifible fign or ceremony ordained

of god.

3. It is evident unto all men diligently reading the holy Antiquity of

fcripture and ancient authors, thatfrom the> apojiles time there Prieftsand ^ea-

have been thefe orders of minijhrs in ChriJTs church > bifnops, church.

priejls and deacons. Winch offices were evermore had in fuch

reverend estimation, that no man might prefume to execute

any of them, except he were firjl called, tried and examined,

wd known to have fuch qualities as are requifite for the

fame ; and alfo by publick prayer with impofition of hands,

were approved and admitted thereunto by lawful authority.

Preface to the forms of confecration and ordination.

Biftjops, priejls, and deacons'] Befides thefe, the church
of Rome hath five others x viz. fubdeacons, acolyths, exor-

iifts, readers, and ojliaries. 1. The fub^deacon, is he who
delivereth the veilels to the deacon, and affifteth him in

-the admin iftration of the facrament of the lord's fupper.

2. The acolyth, is he who bears the lighted candle whilft

the gofpel is in reading, or whilit. the prieft confecrateth

the hoft, 3. The exQrdft, iis he who adjureth evil fpirits

4 m
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in the name of almighty god to go out of perfons troubled

therewith. 4. The reader , is he wj\b>u:eadeth in the

church of god, being alfo ordained to this, that he may
preach the word of god to the people, 5. The oJliaryy

is he who keepeth the doors of the church, and tolleth

the bell. Thefe, tho' fome of them ancient, were human
inftitutions, and fuch as come not under the limitation

which immediately precedes, [from the apojHes time] -, for

which reafon, and becaufe they were evidently inft.itutcd

for convenience only, and were not immediately concern-*

ad in the facred offices of the church, they were laid afide

by our firft reformers. Gibf 99.

That no man might prefume to execute any of them] And to

this purpofe, the rule laid down in the canon law is,

that if any peribn, not being ordained, fhall baptize,

or exercife any divine office, he (hall for his ralhnefs

be call out of the church, and never be ordained. Gibf

, 38.

Except he were firft called] Accordingly in the feveral

offices, the perfon to be admitted is firft examined by the

archbiihop or bifhop, whether he thinks or is perfuaded

that he is truly called thereunto, according to the will

of Chrifr, and the due order of this realm.

3fr/W, examined^ and known] By the office of ordination,

wjien the arcdeacon or his deputy prefenteth unto the bi-

fhop the perfons to be ordained, the bifhop fays, " Take
" heed that the perfons whom you prefent unto us, be
" apt and meet for their learning and godly converfation,
" to exercife their miniftry duly to the honour of god
u and the edifying of his church". To which he an-

fwereth, " I have enquired of them, and ajfo examined
u them, and think them fo to be."

Impofition of hands] This was always a distinction

between the three fuperior, and the five foremention-

ed inferior orders 3 that the firft were given by impo-
fition of hands, and the fecond were not. Gibf 99.

II. Of the form of ordaining priefts and deaco7JS> an-

nexed to the booh of common prayer.

Form efrabiifted I. In the liturgy eftablifhed in the fecond year of king
:a the 2 Ed. 6. £cVard the fixth, there was alfo a form of confecrating

and ordaining of bi/hops, priefts, and deacons j not much
differing from the prefent form,

2. After-



£>jfcfnation 25
2. Afterwards, by the 3 &f 4 £W. 6. c. 10. k was All ofher forms

enacted, that all books heretofore ufed for fervice of ^abolifhed.

(hurch, ether than fuch as jhall be fet forth by the king's

majejiy, Jhall be clearly abolijhed, i. I.

3. And by the 5 iff 6 Ed. 6. c, 1. it Is thus enacted: Form annexed

The king, with the affent of the lords and commons in parlia- to the bo°k of

went, hath annexed the book of common prayer to this prefent
common Pra.ver«

Jiatute ; adding alfo a form and manner of making and confed-

erating of archbijhops bijhops priefls and deacons, to be of like

force and authority as the book of common prayer, 5 & 6
Ed. 6. c 1. f. 5. 8 El. c. 1.

4. And by Art. 36. The book of confecration of arch- Efablifhed by

bifhops and bifhops and ordering of priefts and deacons,
the 3> artlc]es«

lately fet forth in the time of Edward the fixth, and con-
firmed at the fame time by authority of parliament, doth

contain all things neceffary to fuch confecration and or-

dering ; neither hath it any thing, that of it felf is fuper~

ftitious and ungodly. And therefore whofoever are con-
fecrated or ordered according to the rites of that book,
fince the fecond year of the forenamed king Edward
unto this time, or hereafter fhall be confecrated or or-

dered according to the fame rite* j we decree all fuch

to he rightly, orderly, and lawfully confecrated and
ordered.

5. And by Can. 8. Whofoever fhall affirm or teach, By canon,

that the form and manner of making and confecrating

bifhops priefls and deacons, containeth any thing that in

repugnant to the word of god ; or that they who are

made bifhops priefts or deacons in that form, are not
Jawfully made, nor ought to be accounted either by
themfelves or others to be truly either bifhops priefts

or deacons, until they have fome other calling to thofe

divine offices ; let him be excommunicated ipfo facto, not
to be reftored, until he repent, and publickly revoke fuch

Jiis wicked errors.

6. And by the act of uniformity of the 13 iff 14 C. 2. Byaft ofpar-

f. 4. it is enacted as followeth ; All mimjlers in every liament*

place of publick wvrftnp Jhall be bound to ufe the morning and
evening prayer, adminijlration of'the facraments, and all other

the publick and common prayer, in fuch order andform as is

mentioned in the book annexed to this prefent acl, and intitled,

The book of common prayer and adminiftration of the

facraments, and other rites and ceremonies of the church
$vf England ; together with the pfalter or pfalms of Da-
yid, pointed as they are to be fung or faid in churches;

4 and
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and the form or manner of making ordaining and -cohfe-

crating of bifho'ps priefts and deacons*
f. 2. *

And all fubfcripticns to be made to the thirty nine articles

Jl)all be conjlrued to extend (touching the Jaid thirty Jixth article

above recited) to the book containing the form and manner of

making ordaining and conJeerating of bijhops priefts and dea-

cons in this a£t mentioned, as the fame did heretofore extend

tinto the book fetforth 'in the time of king Edward the fixth*

& 3°> 3 1 -

III. Of the time and place for ordination.

Tisne, I. By Can. 31. Forafmuch as the ancient fathers of

the church, led by example of the apoftles, appointed

prayers and faits to be ufed at the folemn ordering of mi-

ll iiters ; and to that purpofe allotted certain times, in

v/hich only facrcd orders might be given or conferred-:

we, following their holy and religious example, do con-

stitute and decree, that no deacons or minijlers be made

and ordained, but only upon the fundays immediately fol-

lowing jejunia quatuor temporum, commonly called em-
ber-weeks, appointed in ancient time for prayer and

-fafting (purpofely for this caufe at the iirft inftitu-

tion), and lo continued at this day in the church of

England.

And by the preface to the forms of confecration and or-

dination, it is prefcribed, that the bifhop- may at the times

appointed in the canon, or elfe upon urgent occafion on

fome other funday or holiday in the face of the church,

admit deacons and priefts.

But this might not be done, at other times than is di-

rected by the canon, at the^fole difefction of the bifhop ;

but he was to have the archbifhop's difpenfation or licence,

as the practice was : and this was underftood to be a

fpecial prerogative of the fee of Rome in the times of po-

pery. But as the rubrick made -in the time of king Ed-
ward the fixth, and continued in the laft revifal of the

common prayer, Teems to leave it to the judgment of the

bifhop, without any direction to have recourfe to the arch-

bifhop ; it may be a queftion, whether fuch difpenfation

be now neceilary. Gibf. 139.

j>iacfl, 2. And this to be done" in the cathedral, or parifh

church where the bifhop reiideth. Can. 31.

So that the bifhop's jurifdiction as to conferring of or-

ders is not confined to one certain place, but he may or-

dain at the pariih church where he {hall refide j and the

l Irifh
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Irifh bifhops do*fometimes ordain in England : but, regu-

iarly, leave ought to be obtained of the bifhop, within

whofe diocefe the ordination is performed. f°hnf. 34.

. And this is agreeable to the rule of the ancient can-

non law ; which direcleth, that a bifhop lhall not ordain

within the diocefe of another, without the licence of fuch

other bifhop. Gibf. 139.

IV. Of the qualification and examination of perfons to

be ordained.

1. By Can. 34. No bifhop fhall admit any perfon into Age.

facred orders, except he, defiling to be a deacon^ is three

and twenty years old ; and to be a prieft^ four and twenty

years compleat.

And by the preface to the form of ordination : None
fhall be admitted a deacon, except he be twenty three

years of age, unlefs he have a faculty ; and every man which

is to be admitted a prieft, fhall be full four and twenty

years old.

Unlefs he have a faculty'] So that a faculty or difpenfa-

tlon is allowed, for perfons of extraordinary abilities, to

be admitted deacon fooner. G'wf. 145.
Which faculty (as it feemeth) mufl be obtained from

the archbifhop of Canterbury.

And by the flatute of the 13 El. c. 12. None Jhall be

made minifler^ being under the age of four and twenty

years.

And in this cafe there is no difpenfation, Gibf. 146.
Note, here it may be proper to obferve once for all,

the equivocal fignifjcation of the word tninifler, both in

our flatutes, canons, and rubrick in the book of common
prayer. Oftentimes it is made to exprefs the perfon offi-

ciating in general, whether prieft or deacon : at other

times it denoteth the prieft alone, as contra-diftinguifhed

from the deacon ; as particularly here in this flatute, and

in Can. 31.. aforegoing. And in fuch cafes, the determi-

nation thereof can only be aicertained from the connexion
and circumftances.

E. 1 fac. 2. Roberts and Pain. A perfon being pre-

fented to the parifh church of Chrift-church in Briftol,

was libelled againft, becaufe he was not twenty three

years of age when made deacon, nor twenty four when
made prieft. A prohibition was prayed, upon this fug-

geftion, that if the matter was true,- a temporal lofs, to

wit,
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wit, deprivation, would follow ; and that therefore it was
triable in the temporal court: But it was denied, becaule

fo it is alfo in the cafe of drunkennefs and other vices*

which are ufually punifhed in the ecclefiaftical courts,

tho* temporal lofs may enfue. 3 Mod. 6j.

Title. 2. Otho. Seeing it is dangerous to ordain any without

a certain and true title 5 we do eftablifh, that before the

conferring of orders by the bifhop, a diligent fearch and

enquiry be made thereof. Ath. 16.

Can. 33. It hath been long fence provided, by many decrees

of the ancient fathers, that none feould be admitted either dea-

con or priefil, who had not firfl fame certain place where he

might ufe his funclion : According to which examples we do

ordain9 that henceforth no perfon jhall be admitted into facred

orders, except ( 1
) he Jhall at that time exhibit to the bijhop,

of whom he defereth hnpofetion of hands, a prefentation ofhimfelf

to feme ecclefiaftical preferment then void in the diocefe ; or (2)

Jhall bring to the faid bijhop a true and undoubted certificate*

that either he is provided offeme church within the faid di&cefee

where he may attend the cure offouls, or {^)offeme minijler's

place vacant either in the cathedral church of that diocefe or in

feme other collegiate church therein alfo fetuate, where he may

execute his miniftry ; or (4) that he is a fellow, or in right

as a fellow, or (5) to be a conducl or chaplain in feome col-

lege in Cambridge or Oxford; or (6) except he be a majler of

arts offive yearsJlanding, that liveth of his own charge in ei-

ther of the univerfities-, or (7) except by the bijhop himfelfthat

doth ordain him minifter, he be Jhortly after to be admitted ei-

ther to feme benefice or curatejhip then void, And if any bi-

jhop Jhall admit any perfon into the minifiry that hath none of

thefe titles, as is aforefaid ; then he Jhall keep and maintain

him with all things necejfary, till he do prefer him to feme ec-

clefiaftical living : And if the faid bijhop Jhall refufe fo to doy
he Jhall befufpended by the archbijhop, being ajftfted with ano-

ther bijhop, from giving of orders by the fpacc of a year.

No perfon* &c."] By this branch of the canon, which
is negative and exclufive, one fort of title that was here-

tofore very common, is in great meafure taken away, viz.

the title of his patrimony, which we meet with very fre-

quently among the a&s of ordination in our ecclefiaftical

records ; and not only fo, but the title of a penfeon or al-

lowance in money, which is frequently fpecified ; an4

fometimes the title of a particular perfon (of known abi-

lities and there named) without any fuch fpecification of

an annual Aim, And at fuch titles, after the eftate,

furn 3
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fum, or the like, is often added in the acls of ordination

.(efpecially when it was fmall) that the party therewith

acknowledged himfelf content ; which declaration fo made
and entred, was underftood to be a difcharge of the bi-

fhop ordaining, from any obligation to provide for him.

Gibf 140.

In the cathedral church] This is only an affirmance of
what was the law of the church before; the title of vicar

choral being frequently entred as a canonical title, in the

acls of ordination. Gibf. 14.0.

Or that he is a fellow] This alfo, as to fellows of col-

leges, appears to have been all along the law of the church
of England, by the frequent entries of that title, as re-

ceived and admitted in the acts of ordination. Gibf
140.

Chaplain in feme college] This feems to be a title found-
ed on this canon, from the filence of the ancient books
relating thereunto. Gibf 140.

Majler of arts offive yearsJlanding] This alfo feems to

be a new title eflablifhed by the canon. Gibf 140.

Shall keep and inaintain him] This was injoined by a

canon of the third council of Lateran -> which canon was
taken into the body of laws made in a council held at

London, in the year 1200. And in the time of arch-

bifhop Winchelfey, there is in the regifter an order

from the archbifhop to one of his comprovincial bifhops,

to provide one of a benefice, whom he had ordained

without title ; and a citation of the executors of a bi-

fhop deceafed, to oblige them to provide for one, whom
the bifhop had fo ordained ; and there is an order to a

bifhop, to oblige a clergyman, wTho had given a title of

a certain annual fum, to pay it till the clerk fhould be^

provided for ; and a citation to Merton college, to fhew
caufe, why they fhould not be obliged to maintain one,

to whom they had given a title at his ordination. In like

manner, the obfervation of this canon made in the year

1603 (or rather of the common law of the church of

which this canon is only an affirmance) was fpecially

inforced upon the bifhops by king Charles the firft and
archbifhop Laud, upon this pain or penalty of maintain-

ing the perfon, if they ihould ordain any without fuch

title. And in ancient times, the names of the perfons

who granted the titles were entred in the a&s of ordina-

tion,
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tion, as {landing engaged ; as a teftimony againft. the*

perfon intitling, in cafe the clerk (ordained upon fuch

title) fhould at any time want convenient maintenance.

Gil?/. 141.

And whereas the laws of the church in this particular

might be eluded, by a promife on the part of the perfofi

ordained, not to infifr. upon fuch maintenance ; we find

that cafe confidered in the ancient Glofs, and there it

ieems to be determined, that the fame being a publick

right cannot be releafed. And before that, it had been

made part of the body of the canon law, that perfon9

having made fuch promife, unlefs compailionately dif-

penfed withal, ought not to be admitted to a higher

order, nor to minifter in the order alreadv taken, id.

In cafe of letters dimijj'ory, the rule of the canon law
is, that the bifhop whofe bufmefs it was to fee that there

was a good title, fha!l be liable to the penalty for a per-

fon ordained without fufHcient title, altho' another bifhop

ordained fuch perfon. id.

Teftimcnial. 3* By a conftitution of Otho y it is thus enjoined : See-

ing it is dangerous to ordain perfons unworthy, void of

understanding, illegitimate, irregular, and illiterate; we
do decree, that before the conferring of orders by the

bifhop, ftricl: fearch and inquiry be made of all thefe

thin as. Athon 16.o
And by a conftitution of archbifhop Reynolds ; no fimo-

niac, homicide, perfon excommunicate, ufurer, facrile-

gious perfon, incendiary, or falfifier, nor any other ha-

ving canonical impediment^ fhall be admitted into holy or-

ders. Lind. 33.

Canonical impediment"] As, fuppofe, of bigamy ; or any
other which proceeds rather from defect than crime, id.

And by feveral conftitutions of Edmund archbifhop, the

following impediments and offences are declared to be

caufes of fufpenfion from orders received, and confequently

fo far forth are objections likewife, if known beforehand,

againfr. being ordained at all ; viz.

They who are born of not lawful matrimony, and

have been ordained without difpenfation ; fhall be fuf-

pended from the execution of their office, till they ob-

tain a difpenfation :

They who have taken holy orders, in the confcienceof

any mortal fin, or for temporal gain only ; fhall not exe-

cute their office, till they (hall have been expiated from

the like fin by the facrament of penance

:

Again >
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1

Again ; all who appear to have contracted irregularity

in the taking of orders, or before or after, unlefs difpen-

i withal by thofe who have power to difpenfe with the

fame ; fhall be fufpended from the execution of then

office, until they fhall have lawful difpenfations : By ir-

regulars as to the premiiTes, we underfland homicides,

advocates in caufes of blood, fimonifts, makers of fimo-

niacal contracts ; and who being infected with the con-
tagion, have knowingly taken orders from hereticks,

fchifmaticks, or perfons excommunicated by name.

. Alfo bigamifts, hufbands of lewd women, violaters of

virgins confecrated to god, perfons excommunicate, and
ris having taken orders furreptitioufly, forcerers/

burners of churches, and if there be any other of the like

kind.

And he who did examine the parties, was to inquire

into ail thefe particulars. Lind. 26.

I. :: this is not now required ; but all the fame, fo far

as they concern a man's capacity, learning, piety, and
virtue, are included in the following directions in the pre-

face to the form of ordaining deacons, which is in fome
degree an inlargement of the foregoing reltrictions : viz.

The bifhop knowing, either by himfelf, or by fufficient

teftimony, any perlon to be a man of virtuous converfa-

tion, and without crime ; and after examination and trial,

finding him learned in the latin tongue, and fufficiently

inftructed in holy fcripture, may admit him a deacon.

And by Can. 34. the direction is this : No bifhop fhall

admit any perfon into facred orders, except he hath taken

fome degree of fchool in either of the two univerfities ; or

at the lead-, except he be able to yield an account of his

faith in latin according to the thirty nine articles.

And with refpect unto priejl's orders in particular, it is

thus directed by the ftatute of the 13 El. c. 12. None Jhall

be made minifter, unlefs it appear to the bifoop that be is of
honeji life, and profeffeth the doclrine exprejfed in the thirl/

nine articles j nor unlefs he be able to anfwer, and render to

the ordinary an accoimt of his faith in latin, according to the

faid articles, or have fpecial gift or ability to be a preacher.

So that if thefe requifites be obferved, thofe others are

not now required, further than they fall in with thefe.

And the ordinary way by which all this muft appear to

the bifhop, muft be by a written teftimonial -

9 concerning
which it is directed by Can. 34. aforefaid, with refpect

both unto deacon's and prieft's orders, that no bifhop fhall

aJmit any perfon into facred orders, except he fhall then

exhibit
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Examination.

exhibit letters teflimonial of his good life and eonverfation, Un-

der the feal of fome college ^Cambridge or Oxford, when
before he remained, or of three or four grave minijiers, toge-

ther with the fuhfcription and teflimony of other credible per-

fonSy who have known his life and behaviour for the fpace of

three years next before.

And with refpe£t unto priefl's orders in particular, it is

enacted by the aforefaid ftatute of the 13 El. c. 12. that

none /hall be made minifter, unlefs he firji bring to the bijhop

of that diocefe, from men known to the bijhop to be offound

religion^ a teflimonial both of his honejl life, and of his pro*

feffing the doclrine exprefftd in the thirty nine articles*

Some of the canons abroad do further require, that

proclamation be thrice made in the parifh church where

the perfon who offereth himfelf to be ordained inhabiteth

,

in order to know the impediments if any be ; which the

minifter of fuch parifh is to certify to the bifhop or his

official : Particularly, the council of Trent requires this,

and that it be done by the command of the bifhop, upon

fignification made to him, a month before, of the name of

the perfon who defires to be ordained : Not unlike t®

which is this claufe in the articles of queen Elizabeth

publifhed in the year 1564, viz. <c againft the day of
** giving orders appointed, the bifhop fhall give open
4C monitions to all men, to except againft fuch as they
*< know, not to be worthy, either for life or converfa-

" tion." Gibf 147.

Agreeable unto which are archbifhop Wake's direftionsf

to the bifhops of his province in the year 1716, fubjoin-^

ed at the end of this title, which altho' they have not the

authority of a law properly (o called, yet fince it is faid

to be difcretionary in the bifhop whom he will admit to

the order of prieft or deacon, and that he is not obliged

to give any reafon for his refufal (1 StilL 334.. Johnf

46. IVoodb. 1. c. 3.) this implieth, that he may infift

upon what previous terms of qualification he (hall think

proper, confiftent with law and right. And by the fta-*

tute, rubrick, and canon aforegoing, he is not required,

but permitted only, to admit perfons fo and fo qualified 5

and prohibited to admit any without, but not injoined to

admit any perfonfi altho' they have fuch and fuch qualifica-

tions.

4. By Can. 35. The bifhop, before he admit any per-

fon to holy orders, fhall diligently examine him, in the

prefence of thofe minifters that fhall aflift him at the im -

pofition ol hands ; and if the bifhop have any lawful im-

pediment,



pediment, he {hall caufe the faid minifters carefully f©

examine every fuch perfon fo to be ordered. And if any

bifhop or fuffragan fhall admit any to facred orders who is

not (o examined, and qualified as before we have ordained

[viz. in Can. 34] ; the archbifhop of his province having

notice thereof, and being affifted therein by one bilhop t

(hall fufpend the faid bifhop or fufFragan (o offending,

from making either deacons or priefts for the fpace of two
years.

Of common right, this examination pertaineth to the

archdeacon, faith Lindwocd; and fo faith the canon law,

in which this is laid down, as one branch of the archidia-

conal office. Which thing is alfo fuppofed in our own
form of ordination, both of priefts and deacons, where the

archdeacon's office is to prefent the perfons that are apt

and meet. Gibf. 147.
And for the regular method of examination, we are

referred by Lindwoid, to the canon upon that head, in-

ferted in the body of' the canon law ; viz. When the bi-

fhop intends to hold an ordination, all who are deiirous

to be admitted into the miniftry, are to appear on the

fourth day before the ordination ; and then the bifhop

fhall appoint fome of the priefts attending him, and others

(killed in the divine law, and exercifed in the ecclefiaftical

fanclion?, who fhall diligently examine the life, age, and

title of the perfons to be ordained ; at what place they

had their education ; whether they be well learned ; whe-
ther they be inftrucled in the law of god. And they fhall

be diligently examined for three days fucceffively ; and fo

on the faturday, they who are approved, fhall be prefent-

ed to the bifhop. Gibf. 147.

5. By a conftitution of archbifhop Reynolds: Perfons Letters dlmiffbry

of religion fhall not be ordained by any but their own bi-

fhop, without letters dimiflbry of the faid bifhop ; or, in

his abfence, of his vicar general. Lind. 32.

And by dm. 34. No bifhop fhall henceforth admit any

perfon into facred orders, which is not of his own diocele,

except he be either of one of the uniwrfities of this realm,

or except he fhall bring letters dimiflbry from the bifhop

of whole diocefe he is.

Of one of the unherfties'] That is, a member of fome
college, fo as that he may be ordained ad titulum colUgii

fui. Grey. 45.
In the ancient acts of ordination, the fellows of New-

college, St. Mary Winton, and King's college in Cam-
bridge, are mentioned, as pofTefted of a fpecial privilege •

Vol. III. D from
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from the pope, to be ordained by what blihops they

pleafed ; and they are faid to be fufjicientcr dimijfi, in vir-

tue of that privilege, and without letters dimiffory. But
it doth not appear by our books, that this was then that

general right of all colleges in the two univerfities, to

which they are intitled by virtue of this canon. Gibf. 142.

And by a conftitution of Richard Wetherfned, archbi-

fhop of Canterbury ; A bifhop ordaining one of another

diocefe, without fpecial licence of the biihop of that dio-

cefe, fhall be fufpcnded from the conferring of that order

to which he fhall ordain any.fuch perfon, until he fhall

have made a proper fatisfaclion. Lind. 32.

And by Can, 35* If any bifhop or fuffragan fhall admit

any to facred orders, who is not fo qualified as before

we have ordained ; the archbifhop of his province, having

notice thereof, and being affifted therein by one bifhop,

fhall fufpend the faid biihop or fuffragan fo offending,

from making either deacons or priefts, for the fpace of

two years : (and by the ancient canon law, from grant-

ing letters dimiilbry to the perfons of his diocefe who are

to be ordained. Gibf, 143.)

And they who mail be promoted to holy orders, by

other than their own bifhop, without licence of their own
bifhop, (ball be fufpended from the exercife of fuch order,

until thev fhall obtain a difpenfation. Edm. Lindw. 26.

But a difpenfation in fuch cafe by their own biihop fhall

be fufficient, who may ratify fuch ordination. Lindw, 26.

And in our ecclefiaftical records, we find feveral per-

fons difpenfed with, in form, for obtaining orders with-

out fuch letters, as a great irregularity ; which was look-

ed upon as needful for the ratification .of the order re-

ceived. Gibf. 142.

The archbifhop, as metropolitan, may not grant letters

dimiffory ; but this is to be underffood with an exception

to the time of his metropolitical vifitation of any diocefes*

during which he may both grant letters dimiffory, and

ordain the clergy of the diocefe vifited. Gibf 143.

So neither the archdeacon, nor official, may grant letters

dimiffory. Concerning the archdeacon, the canon law is

exprefs : And as to the officials, they are excluded by the

fame conftitution that excludes the religious ; and the

ancient glofs, fpeaking of officials, fays, Altho' it cannot

be denied that they have ordinary jurifdiclion, yet recour/e

is not to be had to them in every thing,—for they cannot

grant, letters commendatory for orders. Gibf 143.
Durlm S
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During the vacancy of any fee ; the right of granting

letters dimifTory within that fee, refts in the guardian of

the fpiritualties ; and, in confequence, the right of or-

daining alfo, where fuch guardian is of the epifcopal or-

der. Gibf j 43.
A bifhop being in parts remote", he who is fpecially

conftituted vicar general for that time, hath power to

grant letters dimifTory ; and the reafon is, beeaufe during

that time the whole epifcopal jurifdic"tion is vefted in him :

as it is alfo in perfons who enjoy jurifdictions entirely ex-

empt from the bifhop, and who therefore may likewife

grant them. Gibf. 143.
The perfons to whom letters dimifTory may be granted

by any bifhop, are either fuch who were born in the dio-

cefe, or are promoted in it, or are refident in it. This
appears from Lindwood, in his commentary upon the fore-

going conftitution of archbifhop Reynolds ; whofe obferva-

tion is taken from the body of the canon law. But altho*

this is laid down disjunctively, fo as letters dimifTory

granted in any of the three cafes will be good
;
yet it ap-

pears in practice, that heretofore they were judged to come
more properly from the bifhop in whofe diocefe he was
promoted, or in which his title Jay. And the reafon was,

beeaufe the bifhop in whofe diocefe the perfon was born,

or had long dwelt, is prefumed to have the beft opportu-

nity of knowing the converfation of the perfon to be or-

dained. Gibf. 143.
The fitnefs of the perfons to be ordained (as to life,

learning, title, and the like) ought to appear, before the

granting of letters dimifTory* This is fuppofed (as to con-

verfation at leaft) in what hath been faid before ; and as

to the title, it was not only inquired into by the bifhop

granting the letters, but frequently remained with him ;

of v/hich fpecial notice was taken in the body of fuch let-

ters. And the bifhop who grants the letters dimifTory is

to make this inquiry, and not the bifhop to whom fuch

letters arc tranfmitted ; for he is to prefume that the per-

fons recommended to him are fit and fufficient. Gibf. 144.
Letters dimifTory may be granted at once to all orders^

and directed to any catholick bifhop at large. And this

hath been the practice in the church of England, both
before and fmce the reformation ; as appears by innume-
rable inftances, in the acts of ordination, of liter <z dimiffi-

ritf ad omnes\ and by the forms of the letters dimifTory

(whether ad omnes or not) which are directed in that ger

neral ftyle. But other churches, to prevent the inconve-

D 2 niences



36 dDtfn'natfott.

niences of this practice (efpecially where fuch letters are

granted without previous examination), have exprefsly

forbid them both. Gibf. 144.

V. Ofoaths andfubfcriptions previous to the ordination.

1. By the 1 El. c. 1. and 1 W. c. 8. Every per/on ta-

king orders, before he jhall receive or take anyfuch orders, Jhall

take the oaths of allegiance and fupremacy, before the ordinary

or commifj'ary.

2. And by the 13 El. c. 12. None Jhall be admitted to

the order of deacon, or minijlry \ unlefs he Jhall frjl fubfcribe

to the thirty nine articles, f. 5.

3. And by Can. 36. No perfon fhall be received into

the miniftry, except he (hall firft fubfcribe to thefe articles

following :

(1) That the king's majefty, under god, is the only

fupreme governor of this realm, and of all other his high-

nefs's dominions and countries, as well in all fpiritual or

ccclefiaftical things or caufes, as temporal ; and that no
foreign prince, perfon, prelate, ftate, or potentate hath,

or ought to have any jurifdi&ion, power, fuperiority,

prehemincnce or authority, ecclefiaftical or fpiritual, with-

in his maje&y's faid realms, dominions, and countries.

(2) That the book of common prayer, and of order-

ing of bifhops^ priefts, and deacons, containeth in it

nothing contrary to the word of god, and that it may
lawfully be ufcd, and that he himfelf will ufe the form in

the faid book prefcribed in publick prayer, and admini-

ilration of the facraments, and none other.

(3) That he allovveth the book of articles of religion

agreed upon by the archbifhops and bifhops of both pro-

vinces, and the whole clergy, in the convocation holden

-at London, in the year of our lord god one thoufand five

hundred fixty and two > and that he acknowledged all

and every the articles therein contained, being in number
nine and thirty, befides the ratification, to be agreeable

to the word of god.

Which fubfeription, as it feemeth by the fame and the

following canon, muft be before the bifhop himfelf.

And for the avoiding of all ambiguities, fuch perfon

jfhall fubfcribe m this form and order of words, letting

<lown both his chriftian and firname, viz. " I N. N. do
'** willingly and ex animo fubfcribe to thefe three articles,

*3 above mentioned, and to all things that are contained
*< m them." Can. 36.

And
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And if any bifhop fhall ordain any, except he (hall

firft have fo fubfcribed j he fhall be fufpended from gi-

ving of orders for the fpace of twelve months. Can. 36.

VI. Form and manner of ordaining deacons.

1. The ordination (as well of deacons as of minifters)

fhall be performed in the time of divine fervice, in the pre-

fence not only of the archdeacon, but of the dean and

two prebendaries at the leaft, or (if they fhall happen by
any lawful caufe to be let or hindred) in the prefence of

four other grave perfons, being mailers of arts at the

leaft, and allowed for publick preachers. Can. 31.

And by the ftatute of the 21 H. 8. c. 13. for plurali-

ties ; it is alledged as one reafon why a bifhop may re-

tain fix chaplains, becaufe he muft occupy fix chaplains

at the giving of orders,
f. 24.

However, in practice, a lefs number than is required

either by the faid ftatute or by the aforefaid canon, is

fometimes admitted; and this (as it is faidj bv virtue of

the rubrick in the office of ordination, which directeth

that the bifiop with the priejis prefent /ball lay their hands up-

on the perfons to be ordained; implying, as is fuppofed, that

if there are but two priefts prefent, it fufficeth by this

rubrick, which is eftablifhed by the act of parliament of

the 13 & 14 C. 2. But the words do not feem fo much
to be reftrictive of the number before required, as di-

rectory what that number as by law before required in this

j-efpect fhall do.

2. And at the time of ordination, the bifhop fhall fay

unto the people, Brethren, if there be any of you, who
knoweth any impediment, or notable crime, in any of
thefe perfons prefented to be ordered deacons, for the

which he ought not to be admitted to that office ; let him
come forth in the name of god, and fhew what the crime

or impediment is. Form of ordination.

And if any great crime or impediment be objected,

the bifhop fhall furceafe from ordering that perfon, un-
til fuch time as the party accufed fhall be found clear of

that crime. Id.

3. And before the gofpel, the bifhop fitting in his

chair, fhall caufe the faid oaths of allegiance and fupre-

macy to be (again) miniftred unto every of them that are

to be ordered. Form of ordin. 1 TV. c. 8.

4. Then the bifhop, laying his hands federally upon
the head of every one of them, humbly kneeling before

D 3 him.
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him, fhall fay, " Take thou authority to execute the of-

" flee of a deacon in the church of god committed unto
** thee ; in the name of the father, and of the fon, and
" of the holy ghoft. Amen."
Then fhall the bifhop deliver to every one of them the

new teft.iment, faying, " Take thou authority to read

* c the gofpel in the church of god, and to preach the

" fame, if thou be thereto licenfed by the bifhop him-
iC felf." Form of ordin.

5. Finally, it mult be declared unto the deacon, that

he mufl continue in that office of a deacon the fpace

of a whole year (except for reafonable caufes it fhall

otherwife feem good unto the bifhop), to the intent

he may be perfect, and well expert in the things apper-

taining to the ecclefiaftical ad minifl ration ; in executing

whereof, if he be found faithful and diligent, he may be

admitted by his diocefan to the order of priefthood.

Form of ordin,

VII. Form and manner of ordaining priefts.

T. Can. 32. The office of a deacon being a ftep or de-

gree to the miniftry, according to the judgment of the an-

cient fathers and the practice of the primitive church, we
do ordain and appoint, that hereafter no bifhop fhall

make any perfon, of what qualities or gifts foever, a

deacon and a minifler both together upon one day ; but

the order in that behalf prefcribed in the book of making
and confecrating bifhops priefis and deacons, be fhictly

obferved. Not that always every deacon fhould be kept

from the miniftry for a whole year, when the bifhop fhall

find good caufe to- the contrary ; but that there being now
four times appointed in every year for the ordination of

deacons and minifters, there may ever be fome time of

trial of their behaviour in the office of deacon, before they

be admitted to the order of priefthood.

2. At the time of ordination, the bifhop fhall fay unto

the people j Good people thefe are they whom we pur-

pofe, god willing, to receive this day unto the holy of-

fice of priefthood : for after due examination, we find not

to the contrary but that they be lawfully called to their

function and miniftry, and that they be perfons meet for

;he fame. But yet if there be any of you, who knoweth
any impediment, or notable crime in any of them, for

the which be ought not to be received into this holy

I fliiniftry,
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miniftry, let him come forth in the name of god, and

fhew what the crime or impediment is.

And if any great crime or impediment be objected, the

bifhop (hall furceafe from ordering that perfon, until fuch

time as the party accufed fhall be found clear of that crime.

Form of ordin.

3. Then the bifhop, fitting in his chair, (hall miniffer

to every one of them the oaths aforefaid of allegiance and
fupremacy. Id. 1 W. c. 8.

4. Then the bifhop, zvith the priejls prefent, fhall lay

their hands feverally upon the head of cvtry one that re-

ceiveth the order of priefthood ; the receivers humbly
kneeling upon their knees, and the bifhop faying, " Re-

: ceive the holy ghoft for the office and work of a priefl

in the church of god, now committed unto thee by
the impofition of our hands : Whofe fins thou doft

forgive, they are forgiven; and whofe fins thou doft

retain, they are retained. And be thou a faithful
<c dilpenfer of the word of god, and of his holy facra-

" ments : In the name of the father, and of the fon, and
« of the holy ghoft."

Then the bifhop fhall deliver to every one of them
kneeling, the bible into his hand, faying, " Take thou
* 6 authority to preach the word of god, and to minifter
" the holy facraments in the congregation, where thou
" fhalt be lawfully appointed thereunto."

With the priejls prefeni\ By Can. 35. They who affift

the bifhop in laying on of hands, fhall be of the cathe-

dral church, if they may be conveniently had, or other

fufficient preachers of the fame diocefe, to the number
of three at the leaft.

VIII. Fees for ordination.

I. By a conftitution of archbifhop Stratford: For any
letters or orders, the bifhops clerks or fecretat ies fhall not
receive above 6d ; and for the fealing of fuch letters, or

to the marjhah of the biJhop*s hoitfe for admittance, to por-
ters^ ho/HarieS) or /havers , nothing fhall be paid: on pain
of rendring double within a month ; and for default

thereof, the offender, if he is a clerk beneficed, fhall be
fufpended from his office and benefice ; if he is not be-
ficed, or a lay perfon, he fhall be prohibited from the
entrance of the church till he comply. Lind. 222.

D 4 Marfiah]
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Marjhals] They who govern the hall and inner parts of

the houfe. Lind. 222.

Hoftiaries] Lindwood underftandeth this word tofignify

the fame as oftiaries y
or perfons appointed to keep the doors9

and the word janitores (porters) next aforegoing to fignify

thofe who keep the gates \ whereas more properly, it feem-

eth that janltorcs (or porters) doth exprefs both of thefe ;

and that the word hojliarij (as Dr Gib/on obferveth) doth

denote thofe perfons who prepared the hojl : for there is in

the Roman pontifical a rubrick in the ordination of priefts,

that the bifhop fhall deliver to the perfon to be ordained,

the cup with wine and water, and the paten laid upon

it with the hoft, the bifhop faying unto him, Take thou

authority to offer facrifice to god, and to celebrate mafs

as well for the living as for the dead, in the name of

god. Gibf 153,

Shavers] Whofe office was to fhave the crowns of per-

fons to be ordained. Lindw. 222.

2. And by Can. 135. No fee or money fhall be received

either by the archbifhop or any bifhop or fuffragan, either

directly or indirectly, for admitting any perfon into facred

orders ; nor fhall any other perfon or perfons under the

faid archbifhop bifhop or fuffragan, for parchment, wri-

ting, wax, fealing, or any ether refpeft thereunto appertain-

ing^ take above 10 fh : under fuch pains as are already by

law prescribed.

Or any other refpecl thereunto appertaining' above

10 JJ).] It is not lawful, faith John de Athon 9 to give

any thing to the notary performing the duty of his of-

fice in the act of ordination ; neverthelefs he fays, it is

otherwife as to that notary or regifter who writes letters

teftimonial for thofe that are ordained, for his juft fa-

lary, or fomewhat more for his extraordinary trouble
;

altho' this may more fecurely be given voluntarily, with-

out a preceding compact. Otho. De fcrutin. ordin. v. Scrip-

lura. -

And fome of the modern conftitutions abroad agreeing

to the reafonablenefs of this, have by way of reftraint

upon the officer, fixed the fee of writing and the other

particulars, in like manner as this canon and the forego-

ing conftitution of archbifhop Stratford have done in our

church, For the letters tejiimonial of ordination are no
part of the ordination, but only taken afterwards for the

fecurity of the perfon ordained , and therefore the fame.

'John
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John de Athon, in the place abovementioned fays, It is

fafe (not, neceffary) for the perfons ordained, to have with

them the faid writing or letters teitimonial of ordination,

under the bifhop's feal, containing the names of the per-

fon ordaining and of the perfon ordained, and the taking

of fuch orders, and the time and place of ordination, and

the like. Gibf. 154.

IX. Simoniacal promotion to orders.

By the 31 El. c. 6. If any perfon JJjall receive or take any

money fee reward or any other profit direclly or indireclly, or

Jhall take any promife agreement covenant bond or other ajju-

rance to receive or have any money fee reward or any other

profit direclly or indireclly^ either to himfelf or to any other of
his friends, (all ordinary and lawful fees only excepted,) for
or to procure the ordaining or making of any minifler, or gi-

ving of any orders, or licence to preach ; he Jlmll forfeit 40/.

and the perfon fo corruptly ordained 10/. and if at any time

withinfeven years next afterfuch corrupt entring into the mi-

nifiry or receiving of orders, he Jhall accept any benefice or pro-

motion ecclefiaflical, the fame Jhall be void immediately upon his

induclion invejliture or injlallation, and the patron Jhall prefeni

or collate or difpofe of the fame as if he were dead : one moiety

of which forfeitures to be to the king, and the other to him

that Jhall fue. f. 10.

X. General office of deacons.

It appertained to the office of a deacon, in the church where
he Jhall be appointed to ferve, to ajfijl the trieft in divine fer-

vice, and fpecially when be minijlreth the holy communion, and
to help him in the dijhibution thereof, and to read holy fcrip-

tares, and ho?nilies in the church ; and to inftrucl the youth

in the catechijm ; in the abfence of the priejl to baptize infants ;

and to preach if he be licenfed thereto by the bijhop himfelf;

Andfurthermore it is his office, where provifion is fo made, t?

fearch for the fiek poor and impotent people of the parijli, and,

to intimate their eftates names and places where they dwell, unt$

the curate j that by his exhortation they may be relieved with
the alms of the parijhiomrs or others. Rubr. in the form
of ordin.

To ajfijl the priejl in divine fervice] Anciently, he offi-

ciated under the prefbyter, in faying refponfes, and re-

peating the confeflion, the creed, and the lord's prayer

after
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after him, and in fuch other duties of the church as now
properly belong to our parifh clerks ; who were hereto-

fore real clerks, attending the parifh prieft. in thofe infe-

rior offices. Glbf. 150.

And fpecially when be miniflreth the holy communion] But
by the 13 & 14 C. 2. c. 4. No perfon fhall prefume to

consecrate the facrament of the lord's fupper, before fuch

time as he fhall be ordained prieft; on pain of iool.

half to the king, and half to be equally divided between

the poor of the parifh where the offence fhall be commit-
ted and him who fhall fue in any of his majefty's courts

of record ; and to be difabled from being admitted to

the order of prieft for one whole year then next following.

f" I4 *

But this not to extend to foreigners or aliens of the fo-

reign reformed churches allowed by the king. f. 15.

Alfo, by the act of toleration this fhall not extend to

qualified proteftant difTenting minifters.

And to read the holy fcriptures] This power is exprefsly

given to him in the act of ordination before mentioned.

To fearch for the fick, poor, and impotent] This is the

rooft ancient duty of a deacon, and the immediate caufe

of the inftrtution of the Order. This rule was made in

England while the poor fubfifted chiefly by voluntary

charities, and before the fettlement of rates or other fix-

ed and certain provifions
5
purfuant to v/hich provifion,

our laws have devolved that care upon the churchwardens

zvA ovcrfeers of the poor ; which laft office was created

on puq>ofe for that end. Gibf. 159.
And to intimate their ejlates, na?nes, and places where they

dive!!, unto the curate] That is, to the rector or vicar^ who
hath the cure of fouls.

And here it is obvious to remark the ambiguity of

the word curate, as was before obfer^ed of the word
minijler : fometimes it exprefTeth the perfon, whether

prieft or deacon, who officiateth under the rector or vicar,

employed by him as his affiftant, or to fupply the place

fa his abfence -

y fometimes it denoteth the perfon officia-

ting in general, whether he be rector, vicar, or afliftant

Curate, or whofocver performeth the fervice for that

time ; fometimes it denoteth exclufively (as in this place)

the rector, vicar, or perfon beneficed, v/ho hath curam

animarum.

So
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So far the office of a deacon is to be collected from

the rubrick in the form of ordination, and from the form

it felf. And forafmuch as he is hereby permitted to bap-

tize, to catechize, to preach, to affift in the adminiftra-

tion of the lord's fupper ; fo alfo by parity of reafon he

hath ufed to folemnize matrimony, and to bury the dead.

V/atf. c. 14.

And in general it feemeth, that he may perform all the

other offices in the liturgy, which a prieft can do, except

only confecrating the facrament of the lord's fupper (as

hath been faid), and except alfo the pronouncing of the

abfolution.

Indeed it is not clear from the rubrick in the book of

common prayer ; whether, or how far, a deacon is pro-

hibited thereby to pronounce the absolution. For altho'

it is there directed, that the fame mail be pronounced by
the pricjl alone ;

yet the word [alone] in that place feemeth

only to intend, that the people fhall not pronounce the

abfolution after the prieft, as they did the confeffion juft

before : and the word prieft, throughout the rubrick, doth

not feem to be generally appropriated to a perfon in

priehVs orders only -, on the contrary, almoft immediately

after it is directed, that the priejl fhall fay the gloria patii,

and then afterwards that (he prieft fhall fay the fuffrages

after the lord's prayer (which, by the way, in moit of

the occafional offices are called by miftakc the {ufir^ges

after the creed, or the fuffrages next after the creed), and

it is not fu ppofed that thefe expreffions are to be under-

ftood of the priejl alone, excluiive of a deacon who may
happen to perform the fervice. And here alfo we may
obierve the ambiguous fignification of the word prieft, as

before was obferved of the words minijler and curate:

fometimes it is underftood to fignify a perfon in prieft's

orders only ; at other times, and efpecially in the rubrick,

it is ufed to fignify the perfon officiating whether he be

in priefl's or only in deacon's orders : and in general, the

words prieft, minijler, and curate feem indifcriminately to

be applied throughout the liturgy, to denote the clergy-

man who is officiating, whether he be rector, vicar, affif-

tant curate, prieft, or deacon.

But the argument to evince that the prieft only, and
not a deacon, hath power to pronounce the abfolution,

feemeth mc/ft evidently to be deduced from the acts of
ordination before mentioned. To the deacon, it is faid;
•.* Take thou authority to read the gofpel, and to preach

:"

To the prieft^ it is faid, " Receive the holy ghoft

" Whofe
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C6 Whofe fins thou doft forgive, they are forgiven ; and
" whofe fins thou doft retain, they are retained.

"

Moreover ; until a perfon is admitted to the order of

priefthood, he is not capable of any benefice or ecclefia-

ftical promotion. Gibf. 146.

And by the ftatute of the 13 fef 14 C. 2. c. 4. no per-

fon fhall be capable to be admitted to any parfonage vica-

rage benence or other eccleiiaftical promotion or dignity,

before he be ordained pricft ; on pain of 100 1. half to

the &ng, and half to be equally divided between the poor

and the informer,
f. 14.

Neither is a perfon that is merely a layman, or that is

only a deacon, capable of a donative: for altho' that he

who hath a donative may come into the fame by lay do^

nation, and not by admiilion and inftitution ;
yet his

function is fpiritual. r Inji. 344.
So that he who is no more than a deacon, can only

ufe his orders either as a chaplain to fome family, or as a

curate to fome priefr, or as a lecturer without title : for

the prebendaries of fome prebends in cathedral and colle-

giate churches, are to read lectures there, by the appoint-

ment of the founders thereof, and may from thence bp

called lecturers ; but thefe places are of the number of

ecclefiaftical promotions, to which the incumbents are

admitted by collation or inftitution, of which a deacon

as aforefaid is not therefore capable
; yet the king's pro-

feflbr of the law within the univerfity of Oxford, may
have and hold the prebend of Shipton within the cathe-

dral church of farum, united and annexed to the place

of the. fame king's profeflbr for the time being, altho'

that the faid profeflbr be but a layman. Watf. c. 14.

13 & 146". 2. c. 4. / 29.

XI. General office of priefis.

A prieft by his ordination receiveth authority to preach

the word of god, and to confecrate and adminifter the

holy communion, in the congregation where he fhall be

lawfully appointed thereunto.

Yet notwithftanding, by Can, 36. he may not preach

without a licence either of the archbifhop, or of the bi-

fhop of the diocefe where he is placed, under their hands

and feals, or of one of the two univerfities under their

feals likewife.

But a licence by the bifhop of any diocefe is fufficient,

uitho' it be only to preach within his diocefe 5 the ftatute

3 no *
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not requiring any licence by the bifhop of the diocefe

where the church is. Watf. c. 14.

Dr Watfon fays, that if a perfon, who is a mere lay-

man, be admitted and inftituted to a benefice with cure,

and doth adminifter the facrament, marry, and the like;

thefe, and all other fpiritual a£ts performed by him du-

ring the time he continues parfon in fact, are good; fo

that the perfons baptized by him are not to be rebaptized,

nor perfons married by him to be married again, to fatisfy

the law. Watf. c. 14, Cro. EL 775.

XII. Exhibiting letters of orders,

1. Can. 137. Every parfon, vicar, and curate, fhall at

the bifhop's firft. vifitation, or at the next vifitation, after

his admifTion, {hew and exhibit unto him his letters of

orders, to be by him either allowed, or (if there be

juft caufe) difallowed and rejected; and being by him
approved, to be figned by the regifter ; the whole fees

for which, to be paid but once in the whole time of

every bimop, and afterwards but half the faid fees.

2. Arund. No curate lhall be admitted to officiate

in another diocefe, unlefs he bring with him his let-

ters of orders.

3. Can. 39. No bimop (hall inftitute any to a benefice,

who hath been ordained by any other bimop, except he
firft (hew unto him his letters of orders.

4. By the 4 //, 7. c. 13. If any perfon at the feccnd
time of afking his clergy, becaufe he is within orders,

hath not there ready his letters of orders, ©r a certificate

of his ordinary witnerling the fame; the jirftices afore

whom he is arraigned, mail give him a day to brina; in

his faid letters or certificate ; and if he fail in fo doino-,

he (hall lofe the benefit of his clergy, as he fhali do that

is without orders.

XIII. ArchbifJjop Wake's directions to the bifhops cf
his province^ in relation to orders.

It is judged proper here to fubjoin archbifhop Wake's
letter to the bifhops of the province of Canterbury, dated

June 5, 17 16, which altho' it concerneth other matters
befides thofc of ordination, yet fince the due conferring of
orders appeareth to be the principal regard thereof it feem-
eth beft to infert the fame intire in this place ; and to re-

fer to it here at large from thofe other titles, unto which
it hath fome relation,

As
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As to its authority, it is certain (as hath been obferved
before) that in it felf it hath not the force of law, nor is h
fo intended, or to be of any binding obligation to the

church, further than the archbifhops and bifhops from
time to time fhall judge expedient \ I mean, as to thofe

parts of it which only concern matters that the law hath
left indefinite, and difcretionary in the archbifnops and
bifhops. Other parts thereof are only inforcements of
what was the law of the church before ; and thofe, with-
out doubt, are of perpetual obligation ; not by the autho-
rity of thefe injunctions, but by virtue of the laws upon
which they are founded.

My very good lord,

Being by the providence of god called to the metropoli-

tical fee of this province, I thought it incumbent upon
me to confult as many of my brethren the bifhops of the

Tame province, as were here met together during this fef-

fion of parliament, in what manner we might belt employ
that authority which the ecclefialiical laws now in force,

and the cuftom and laws of this realm, have vefted in us,

for the honour of god, and for the edification of his church,

committed to our charge : And upon ferious confideration

of this matter, we all of us agreed in the fame opinion,

that we fhould, by the blemng of god upon our honefr.

endeavours, in fome meafure promote thefe good ends,

by taking care (as much as in us lieth) that no unwor-

thy perfons might hereafter be admitted into the facred

miniftry of the church ; nor any be allowed to ferve as

curates, but fuch as fhould appear to be duly qualified for

fuch an employ ; and that all who officiated in the room
of any abfent minifters, fhould refiue upon the cures which

they undertook to fupply ; and be afcertained of a fuitable

recompence for their labours.

In purfuance of thofe refolutions, to which we unani-

moufly agreed, I do now very earneftly recommend to

you;
( I ) TJjat you require of every perfon who deftres to be ad-

mitted to holy orders, that he fignify to you his name and place

of abode, and tranfm'it to-you his tcflimonial, and a certificate

of his age duly attefled, zuith the title upon which he is to be

ordained at Icajl twenty days before the time of ordination ; and

that he appear on IVednefday, or at farthejl on Thurfday in

ember-week, in order to his examination*

(flU
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(II) That if you (hall rejecl any perfion, who applies fot

holy orders, upon the account of immorality proved againjl him,

you fignify the name ofithe perfion fo rejecled, with the rcafon $f
your rejecting him, to me, within one month ; that fo I may

acquaint the rejl of my fiuffragans with the cafe offiuch rejecled

perfon before the next ordination.

(III) That you admit not any perfon to holy orders, who

having refided any confiderable time out of the univerfity, does

not fend to you, with his teflimonial, a certificatefigned by the

minijier, and other credible inhabitants of the parifij where he

fo refided, expre/fing that notice was given in the church, in

time of divine fervice, on fome funday, at leafI a month before

the day of ordination, of his intention to offer himfelf to be or-

dained at fuch a time \ to the end that any perfon who knows

-any impediment, or notable crime, for which he ought not to be

ordained, may liave opportunity to make his objeclions againji

him.

(IV) That you admit not letters te/limonial, on any ocenfion

whatfoever, unlefs it be therein expreffed, for what particular

end and defign fuch letters are granted ; nor unlefs it be declared

by thofe who /hall fign them, that they have perfonally known

the life and behaviour of the perfon for the time by them certi-

fied ; and do believe in their confidence, that he is qualifiedfor

that order, office, or employment, to ivbicb he defires to be ad-

mitted.

(V) Tliat in all tejlimonials fientfrom any college or hall, in

either of the univerfities, you expeel that they be figned, as well

as fiealed ; and that a?nong the perfins figning, the governor of

fuch college or hall, or in his abfence, the next perfon under fuch

governor, with the dean, or reader of divinity, and the tutor

of tlje perfon to whom the teflimonial is granted, (fuch tutor

being in the college, and fuch perfion being under the degree of
mafter of arts,) do fiubficribe their names.

(VI) That you admit not any perfion to holy orders upon let-

ters dimififory, unlefis they are granted by the bijhop himfielf, or

guardian of the fpiritualties fiede vacante ; nor unlefis it be ex-

preffed in fuch letters, that he who grants them, has fully fatis-

filed himfielfi ofi the title and converfiation of the perfon to ivhom

the letter is granted.

(VII) That you make diligent inquiry concerning curates in

your diocefie, and proceed to ecclefiaflical cenfiures again/l thofie

who /hall prefiume to fierve cures tuithout being firjl duly Ucenfied

theraitth ; as aljo again/1 all finch incumbents who /hall receive

and employ them, without firfI obtaining fiuch licence.

(VIII) That you do not by any means admit ofi any minijier,

who removes from any other diocefe, to ferve as a curate in

yours,
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yours, without tejlimony of the bijhop of that diocefe^ or ordi-

nary of the peculiar jurifdi6lionfrom whence he comes, in wri-

ting, of his honefy, ability, and conformity to the ecclefiajlical

laws of the church of England.

(IX) That you do not allow any minijler to ferve more than

one church or chapel in one day, except that chapel he a member

of the parijh church, or united thereunto ; and unlefs the /aid

church or chapel ivhere fuch a m.nifter [ballferve in two places^

be not able in your judgment to maintain a curate.

(X) That in the infrument of licence granted to any curate^

you appoint him a fuffcicntJalary, according to the power vefled

in you by the laivs of the church, and the particular direclion

of a late a£l of parliament for the better maintenance of curates.

(Xt) That in licences to be granted to perfons to ferve any

cure, you caufe to be injerted, after the mention of the particu-

lar cure providedfor by fuch licences, a claufe to this effeel [or

in any other parifh within the diocefe, to which fuch cu-

rate mall remove with the confent of the bimop.]

(XII) That you take care, as much as is poffible, that who-

foever is admitted to ferve any cure, do refule in the parijh

where he is to ferve ; efpecially in livings that are able to fup-
port a rejident curate : and where that cannot be done, that they

do at leail reflde fo near to the place, that they may conveniently

perform all their duties both in the church and parijh.

Thefe, my lord, were the orders and refolutions, to

which we all agreed ; and which I do hereby tranfmit to

you -, defiring you to communicate them to the clergy of

your diocefe, with an aflurance that you are refolved, by
the grace of god, to dire£r. your practice in thefe particu-

lars, agreeably thereunto. And fo commending you to

the bleffing of god in thefe, and all your other pious en*

deavours, for the fervice of his church, I heartily remain,

my very good lord,

your truly affectionate brother,

W. Cant.

(I) Thai you require of every perfon &c] By this firft

article fix things are required : viz.

( I ) That he fignify to you his name and place of abode] It

may be fo ordered, that this fhall be fet forth in the tefti^

monial, or ijitle, or both -, but it feemeth rather, that by
this article a diftindt inftrument is required for the fignin-

c^t^on thereof.

(2)
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(2) And tranfmit to you his teflimonial] According to the

34th canon, and the fourth and fifth articles of thefe di-

rections.

(3) And a certificate of his age duly attefed] That is,

from the regifter book, under the hands of the minifter

and churchwardens of the parifh where he was baptized ;

or, where that cannot be had, by other fufficient tefti-

mony.

(4) With the title upon which he is to be ordained] Accord-
ing to the tenor of the thirty third canon before mention-

ed.

(5) At leaft twenty days before the time of ordination] By
the canons aforefaid, the title and teftimonial are required

to be exhibited at the time of ordination : but by thefe

directions, they are to be tranfmitted for fo long time be-

fore, as that there may be opportunity to make inquiry,

if needful, into any of the particulars therein contained.

(6) And that he appear on Wednefday, or at fartheft on

Thurfday in ember-week] This is agreeable to the canon
law before-mentioned out of Lindwood, that he friall

appear on the fourth day before the ordination.

(II) That if you Jhall re'jeel bV.] This fecond article,

of fignifying the names of perfons rejected for immorality

to the archbifhop, is a prudent caution ; and was not pro-

vided for before by any law.

(III) That you admit not any perfon &c. This article,

concerning notice to be given in the church, is alfo a rea-

sonable provifion, and agreeable to foreign practice (as

hath been obferved) altho' not particularly injoined by
any law of our church.

In the prefent directions, as delivered by the archbi-

fhops of late years, there is an alteration in this article :

Inftead of the expreffion, that the minifter and others

fhall certify cc that notice was given in the cburch of his

" intention to offer himfelf to be ordained at fuch a time,
tc to the end that any perfon who knows any impediment or nota-
<c ble crime* for the which he ought not to be ordained^ may

'} have opportunity to make his objections again/7 him," (that

is, to the bifliop, as it feemeth ;)— it now runs, that they

fhall certify " that fuch notice was given, and that upon
iC fuch notice given no objeelions have come to their knoivledge,

" for the which he ought not to be ordained" (which implies

the objections to be notified to the perfons figning the

certificate.

)

Vol. III. £ CIV )
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(IV) 'That you admit not letters tejlimonial &c."] This and
the next article concerning teftimonials,- are fupplementary

to the thirty fourth canon -, and for their obligation do

depend on thefe injunctions, and not on any fixed law

;

and therefore may be varied from time to time, as the

archbifhops and bilhops- mall fee caufe.

(V) That in all tejlimonials fent from any college &c] By
the canon, the common feal only of the college was re-

quired, which indeed of it felf (as in all other bodies

corporate) doth imply a confent of the major part of the

fociety : This article doth further require a quorum (as it

were) ; namely, that of the faid major part, the head of

the college, the dean, and the tutor,, be three -

s and the

fame to appear by the fubfeription of their names. So
that ordinarily it feemeth to be in the power of any one

of thofe three, to prohibit any perfon of their college from

being ordained j which thing perhaps may require fome

farther consideration. And it is much to the honour of

the univerfities, that for fo long time there have been no
inftances of the abufe of this power,

(VI) 'That you admit not any perfon into holy orders upon

letters dimiffory &c] This article concerning letters dimif-

ibry, is only an admonition to put in due execution, what
was the law of the church before.

(VII) That you make diligent inquiry concerning curates in

your diocefe who /hall preftme to ferve cures without being firjf

duly licenfed] The fubftance of this article, concerning the

licenfing of curates, was injoined before by feveral canons

of the church.

fVIII) That you do not by any means admit ofany minijier,

tvho removes from- another diocefe, to ferve as a curate in yours y

without tejlimony of the bijhop of that diocefe, of his honefly,

ability, &c] This article, concerning curates bringing

teftimonials from other diocefes, is nearly in the words of

the forty eighth canon.

In the prefent rules, inflcaJ' of the word honefty (which

Is taken from the canon) , are inferted the words good life.

(IX) That you do not allow any mtnijler to ferve more than

one church or chapel in one day.] This article alfb- is in the

words of the forty eighth canon.

(X) That in the inj'lrumeut of licence granted to any curate,

u appoint him afefficientfalary, according to the power vejled

fm you by the laws 6f~thccbnrcb~\ There feemeth to be no
particular law of the church, by which a'riy certain fum is

ijmited for the ftipewd of curates in general, but fuch as

*are*obfolete and ineffectual -bv-reafon of the s;reat altera-

tion
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tion in the value of money. But the ordinary may refufe

to licenfe the curate, unlefs the incumbent fhall in his

nomination and appointment promife to pay unto the cu-
rate fuch a certain annual fum.

And the particular direclion of a late acl of parliament']

Which acl is that of the 12 An.Jl. 2. c. 12. for the curates

of non-refidents only ; by which the ordinary hath power,

according to the value of the living and the difficulty of

the cure, to appoint a falary not exceeding fifty pounds a

year, nor lefs than twenty.

(XI) The claufe to be inferted in the licence, that the

fame (hall ferve for any other parijh within the diocefe, is not

injoined by any exprefs law, but is very reafonable, being

intended for the benefit of curates, that having been once

examined and approved by the ordinary, they {hall not

need to be at the expence of a new licence for any other

place unto which they fhall remove within the diocefe.

—

Which claufe is omitted out of the prefent directions,

fuppofing it perhaps to be unnecefTary, in a matter the

utility whereof is felf-evident.

(XII) This article concerning the curate's rejidence within

the parijhy is agreeable to the ancient laws of the church :

and if the curate (hall not comply with the ordinary's di-

rections therein, the faid ordinary may withdraw his

licence.

To thefe directions, two others have been fubjoined of

late years

:

One is, That you be very cautious in accepting refignations ;

and endeavour, with the utmojl care, by every legal method, to

guard againfl corrupt andfimoniacal prefentations to benefees.—
This feemeth to be intended to counteract the purpofe of

bonds of refignation ; for if the bifhop will not accept, the

refignation is ineffectual.

The Other is, That your clergy be required to wear their

proper habits, preferving always an evident and decent dijlinc-

tionfrom the laity in their apparel ; and toJhcw, in their whoh
behaviour, that ferioufnefs gravity and prudence , which becomes

theirfundion ; abjlaining from all unfuitable company and di-

verfons.—The word canonical, with refpect to the habit,

feems here to have been purpofely omitted ; fince no cer-

tain ftandard of drefs can be conveniently limited by any
canon or other law , and therefore general directions cah

only be applicable in fuch cafes,

£ 2 U?a*
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Upon the whole, with refpecl to the matter before us,

whilff. thefe directions continue to be the rule in practice,

there are thefe five inilruments to be tranfmitted to the

bifhop, at leaft twenty days before the time of ordination,

by every perfon defiring to be ordained ; viz.

p'irft, a figoiiication of his name and place of abode.

Secondly, a certificate of publication having been made
in the church, oi his defign to enter into holy orders.

Thirdly, Letters teftimonial of his good life and be-

haviour.

Fourthly, Certificate of his age.

Fifthly, The title upon which he is to be ordained.

And moreover, if he comes for prieft's orders, he muft

exhibit to the bifhop his letters of orders for deacon.

Form of a Title for orders.

There is no particular form of a title prefcribed by any

canon or other law : that which is moft ufual and ap-

proved feemeth to be as followeth.

To the right reverend father in god Richard lord bi/hop of

London,

Thefe are to certify your lord/hip, that 1 A. B. reelor [or,

vicar] of-
— • in the county of , and your lord-

Jhlp's dioceje of London, do hereby nominate and appoint

C. D. to perform the office of a curate in my church of- .

aforcfaid, and do promife to allow him the yearly fum of-,

for his maintenance in the fame , and to continue him to officiate

in my faid church until he Jhall be otherwife provided offo?ne

ecclejiajlical preferment , unlefs by fault by him' committed he

fixdl be lawfully removed from the fame. And I do flemnly

declare, that I do not fraudulently give this certificate only to

intitle the faid CD. to receive holy orders, but with a real

intention to imploy him in my faid church according to what is

before expreffed. Witnefs my hand this day of in

the year of our lord —

-

Form of a teftimonial for orders.

The canon and the ftatute before mentioned, evidently

make a diftinction between the teftimonial for deacon's,

and the teftimonial for prieiFs orders. In purfuance

whereof, for Ueacorf's orders, no more by the canon feem-

eth to be required than this;

if
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If it is from a college

;

We the majler and fellows of college in -

do hereby teflify, that A. B. vjhofe life and behaviour we
have known for the fpace of three years now la/l paft,

is a perfon of good life and converfation. Given under :he

feal of our college, the day of in the year of our

lord

If it is not from a college
;

We whofe names and feals are hereunto fet, do hereby teflify,

that A. B. whofe life and behaviour we have known for the

fpace of three years now hijl pajl, is a perfon ofgood life and

converfation. Given under our hands and feals the day of—

—

in the year of our lord

But fomcthing more is required in the teftamonial for

priejVs orders by the aforefaid ftatute of the 13 EL c. 12,

As thus :

We do hereby teflify, that A. B. whofe life and
behaviour we have known for the fpace of three years now lafl

paf, is a perfon of good and honejl life and converfation, and

profeffeth the doclrine expreJJ'ed in the articles of religion agreed

upon by the archbijhops and hijhops of both provinces, and the

ivhole clergy in the convocation holden at London in the year ofour

lord one thoufandfive hundred andfixty two. Given under &c
But by the aforefaid directions of archbifhop Wake,

fomewhat further is required in the teftimonial both for

deacon's and for priefFs orders; namely, (1) that the

fame do exprefs for what particular end and defio;n it is

granted; and (2) that the perfons iigning the fame do
declare therein, that they have perfona)iy known the life

and behaviour of the perfon for the time by them certi-

fied ; and (3) that they do believe in their confeience,

that he is qualified for that order, office, or em-
ployment, to which he defires to be admitted; and (4
that if the teftimonial is from a college, it be fivned as

well as fealed by the particular members of the college

therein fpecified.

It doth not appear to have been clearly underfrood,

what the intention was in directing that the testimonial

fhould^exprefs^r what particular end and dejtgn it is granted:

the caufes ufually alledged are, that it is a man's duty
to bear witnefs to the truth; that the party hath requeiS

cd fuch tefrimonial ; and that they are willing to eum-
plv with fuch requeft : But thefe (fuch as they are) are

general reafons, and do not at all exprefs the fpecial end
and defign of granting fuch a part;cub: teltmibiifaf.

E 3 Hon ever,
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However, the ufual form of a teftimonial, according to

Mr Eclon, is to this effect :

To all chriflian people to whom thefe prefents Jhall come.

Whereas piety and humanity do oblige us to bear witnefs to

the truth; and zvhereas A. B. bachelor of arts , hath requefled

our letters teftimonial of his laudable life and probity of manners

to be granted to him : We being willing to comply with his fo

juft a requeft, do tejlify by thefc prefents, that the aforefaid

A. B. having been perfanally known to us for the jpace of
three years lafl pajl hath led his life pioufy, Joberly, and ho-

nefily \ hath diligently applied himfelf to his Jiudies ; and hath

not (fo far as we know) ever held, written, or taught any

thing, but what the church of England approves of and main-

tains-, and moreover we think him worthy [if it Jhallfo feem
good to thofe whom it may concern) to be promoted to the holy

order of deacon (or, prieft.) In ivitnefs whereof we have

hereunto fet our hands, the — day of in the year

of our lord- —
Or thus (according to Dr. Grey)

:

To the right reverend father in god Richard lord bijhop of
Lincoln.

Whereas A. B. of college in defiring to be

admitted to the holy order of deacon (or, priefl,) hath requejl-

ed our letters teftimonial of his laudable life and integrity of
manners to be granted to him ; We whofe names are under

written do tejlify by thefe prejents, that the aforefaid A. B*

for three years lafl paft, of our perfonal knowledge, hath led

his life pioufy foberly and honejlly, hath diligently applied him-

felf to the Judy of good learning, and hath not (fo far as

we know) held or publijhcd any thing but what the church

of England approves of and maintains ; and moreover we
think him worthy to be admitted to the holy order of dea-

con (or, priefl.) In witnefs zuhereof we have hereunto

fubferibed our names, the day of in the year

of our lord

But in order to accommodate the fame more ftri&ly to

the aforefaid canon, ftatute, and directions of archbifhop

Wake ; perhaps the form might be more regularly thus :

To the right reverend father in god Charles lord bifjop

cf Carlife .

Whereas our beloved in Chrift, A. B. bachelor of arts,

hath declared unto us his intention of offering himfelf a can-

didate for the holy order of deacon ; andfor that end hath re-

queued
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quefled our letters teflimonial of his good and hone/1 life and

converfation and other due qualifications, to be granted to him ;

JVe, whofc names and feals are hereunto fiet, do tejiifiy by thefe

prefients, that we have perfonally known the life and behaviour

of the aforefaid A. B. for the fpace of three years now lafil pajh>

and that he hath, during the faid time, been a perfon ofgood

and honeft life and converfation ; and that he profcffeth the

doctrine exprefjed in the articles of religion agreed upon by the

archbi/hops and bijhops of both provinces, and the whole clergy

in the convocation holden at London, in the year of our lord

one thoufand five hundred and fixty two: And we do believe

in our confidences, that the faid A. B is qualified to be ad-

mitted (if it Jhall fio pleafie your lordjbip) to the holy order of

deacon (or, prieji). Given under cur hands and feals the

> » day of in the ye-ar of our lord

Haih declared unto us his intention of offering himfelf a can~

didate for the holy order of deacon'] This, according to the

archbifhop's directions, feemeth to exprefs the particu-

lar end and defign for which the teftimonial is granted.

That we have perfonally known the life and behaviour csV. j

And not by way of recital, whofie life and behaviour we
have known, or having been perfonally known unto us, or the

like ; for the archbifhop's directions in this cafe do re-

quire a pofitive declaration.

And that he hatb during the faid time been a perfioji of
good and honeft life and converfation] This is required by
the canon and the ftatute aforegoing : And herein the

perfons figning the teftimonial do undertake for his be-

haviour.

And that he profeffieth the doctrine C5V.] Herein they un-

dertake for his orthodoxy : and this by the ftatute aforefaid

is required to be peremptory and exprefs ; and not, fio

far as we know, or the like ; for it is poffible they may
not have ufed the proper means of information.

And we do believe in our confidences &c] In order to the

forming of which belief, fome fort of previous examina-
tion of the party, by the perfons figning the teftimonial,

feemeth to be implied : And herein they undertake for

his learning. Whereas, before ; for deacon s orders, they
did only take upon them, the knowledge of his behaviour ;

for prief's orders, of his behaviour and orthodoxy ; but
now, for both, by thefe directions, they are to take upon
thern the knowledge of his behaviour, orthochxy, and learn-

E 4 it%*
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tug: Altho* this laft is moft properly the bifliop's pro-

vince ; and not at all the lefs fo, notwithstanding fuch

teftimonial.

Organ. See CljtttClj.

Ornaments of the church. See C&tltClj*

£)fcuiatojp.

TH E ovulatory, was a tablet or board, with the

picture of Chrift, or the blefled virgin, or fome

other of the faints, which after the confecration of the

elements in the eucharift, the prieft flrft kiffed himfelf,

and then delivered it to the people for the fame purpofe.

£>ftt'arp.

f\ STIART, is one of the five inferior orders in the
*"* Romifli church ; whofe office it is, to keep the doors

of the church, and to toll the bell. Gibf. 99.

Overfeers of a will. See 2UiIlg.

Oxford. See COlIegCS*

#au.

TH E pall, pallium epifcopale, is a hood of white
lamb's wool, to be worn as doctors hoods upon

the fhoulders, with four crofTes woven into it. And
this pallium epifcopale is the arms belonging to the fee

of Canterbury. God, 23. 1 Warn. 45.

pannage.
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pannage.

PANNAGE, pafnage (perhaps from pafco, to feed),

is the fruit of trees which the.fwine or other cattle

feed upon in the woods \ as acorns, crabs, maft of beech,

chefnuts, and other nuts and fruits of trees in the woods

:

which is treated of under the title 2Ctti)C&

Sometimes alfo pannage is ufed to fignify the money
which is paid for the pannage it felf.

Papift. See JSOpCtp.

fMtapljernalfa.

T)ARAPHERNALIA, from ira^u prater, and p^n dosy

* are the woman's apparel, jewels, and other things,

which in the life time of her hufband fhe wore as the

ornaments of her perfon, to be allowed at the difcretion

of the court, according to the quality of her and her huf-

band. Law ofTeft. 383.
Which is treated of under the title ©HUH&.

$atDott.

I.TT feemeth to have been, always agreed, that the

X king's pardon will difcharge any fuit in the fpiritual

court ex officio : alfo it feems to be fettled at this day,

that it will likewife difcharge any fuit in fuch court ad in-

ftantiam partis pro reformatione morum or falute animae,

as for defamation, or laving violent hands on a clerk, or'J o '

fuch like ; for fuch fuits are in truth the fuits of the
king, tho' profecuted by the party. 2 Haw. 394.

2. Alfo, it feems to be agreed, that if the time to

which fuch pardon hath relation, be prior to the award
of cofls to the party, it mail difcharge them : And it

feems to be the general tenor of the books, that tho' it

be fubfequent to the award of the cofls, yet if it be prior

I to
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to the taxation of them, it fhall difcharge them, becaufe

nothing appears in certain to be due for cofts, before they

are taxed, id.

3. Alfo, if a perfon be imprifoned on a writ de ex-

communicato capiendo, for his contumacy in not paying

cofts, and afterwards the king pardons all contempts, it

feems that he fhall be difcharged of fuch imprifonment,

without any fcire facias againft the party ; becaufe it is

grounded on the contempt, which is wholly parconed :

and the party muft begin anew to compel a payment of

the cofts. 2 Haw. 394.

4. But it feems agreed, that a pardon fkall not difcharge

a fuit in the fpiritual court, any more than in a temporal,

for a matter of intereft or properry in the plaintiff; as for

tithes, legacies, matrimonial contracts, and fuch like.

Alfo it is agreed, that after ccfts are taxed in a fuit in

fuch court at the profecution of the party, whether

for a matter of private intereft, or pro reformat ione

morum or falute animae, as for defamation, or the like,

they fliall not be difcharged by a fubfequent par-

don, id.

5. A perfon admitted to the benefit of clergy, is not

to be deprived in the fpiritual court, for the crime for

which he hath had his clergy. For a pardon frees the

party from all fubfequent punifhment, and confequently

from deprivation. 2 Haw . 364.

6. By the ftatute of the 20 G. 2. c. 52. (which is the

laft act of general pardon) all contempts in the ecclefia-

fHcal court in matters of correction are pardoned ; but

not in caufes which have been commenced for matters

of right.

I^artfl).

FWft inftitution *• A ^ ^ r^ tnere were no parochial divifions of cures

cf pariihcs. £\ here in England, as there are now. For the bi-

fhops and their clergy lived in common ; and before that

the number of chriftians was much increafed, the bifhops

fent out their clergy to preach to the people, as they

faw occafion. But after the inhabitants had generally

embraced chriftianity, this itinerant and occahonal going

from place to place, was found very inconvenient, becaufe

of the conftant offices that were to to be adminiftred, and

2 the
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the people not knowing to whom they mould refort for

Spiritual offices and directions. Hereupon the bounds of

parochial cures were found necefTary to be fettled here, by

thofe bifhops who were the great inftruments of convert-

ing the nation from the faxon idolatry. At firft they

made ufe of any old britifh churches that were left {land-

ing ; and afterwards from time to time in fucceflive ages,

churches were built and endowed by lords of manors and

others, for the ufe of the inhabitants of their feveral ma-
nors or diftric-ts, and confequently parochial bounds affixed

thereunto, i Still* 88, 89.

And it was this which gave a primary title to the pa-

tronage of laymen ; and which alfo oftentimes made the

bounds of a parifh commenfurate to the extent of a manor.

Ken. Impropr. 5, 6, 7.

Many of our writers have afcribed the flrft inftitution

of parifhes in England to archbifhop Honorius, about the

year 636 ; wherein they build all on the authority of arch-

bifhop Parker. But Mr. Selden feems rightly to under-

hand the expreflion provinciam fuam in parochias divifit, of

dividing his province into new diocefes \ and this fenfe is

juflified by the author of the defence of pluralities. The
like diftinclion of parifhes which now obtains, could ne-

ver be the model of Honorius, nor the work of any one
age. Some rural churches there were, and fome limits

prefcribed for the rights and profits of them. But the

reduction of the whole country into the fame formal li-

mitations was gradually advanced, being the work of
many generations. However at the firff. foundation of
parochial churches (owing fometimes to the fole piety of
the bifhop, but generally to the lord of the manor) they

were but few and confequently at a great diftance : fo as

the number of parifhes depending on that of churches,

the parochial bounds were at firft much larger, and by
degrees contracted. For as the country grew more po-
pulous, and perfons more devout, feveral other churches

were founded within the extent of the former, and then

a new parochial circuit was allotted in proportion to the

new church, and the manor or eftate of the founder of it.

Thus certainly began the increafe of parifhes, when one
too large and diffufe for the refort of all inhabitants to

the one church, was by the addition of fome one or more
new churches cantoned into more limited diviiions. This
was fuch an abatement to the revenue of the old churches,

that complaint was made of it in the time of Edward the

confefTor; " Now (they fay) there be three or four
M churches,
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<c churches, where in former times there was but one

;

" and fo the tithes and profits of the priefts are much du
minifhed." Ken. Par. Ant. 586, 587.

And now, the fettling the bounds of parifhes depends

upon ancient and immemorial cuftom. For they have

not been limited by any act of parliament, nor fet forth

by fpecial commiilioners ; but have been eftablifhed, as

the circumftances of times and places and perfons did

happen, to make them greater or letter. 1 Still. 243.
In fome places parifhes feem to interfere, when fome

place in the middle of another parifh belongs to one that

is diftant ; but that hath generally happened by an unity

of pofTefTion, when the lord of a manor was at the charge

to erect a new church, and make a diftincl parifh of his

own demefns, fome of which lay in the compafs of ano-

ther parifh. 1 Still. 244.

But now care is taken (or ought to be) by annual

perambulations to preferve thofe bounds of parifhes,

which have been long fettled by cuftom. 1 Still, 244.
Perambulation 2. By a conftitution of archbifhop Winchelfey ; the pa-
cf the bounda-

rifhioners (hall find at their own charge banners for the ro-

gations. Lind. 252.

And upon the account of perambulations being per-

formed in rogation week, the rogation days were an-

ciently called gavge-days ; from the faxon gan or gan-

t'ics of parifhes.

gan, to go.

M. 37 fcf 38 El. Goodday and Michell. Trefpafs for

breaking his clofe, and for breaking down two gates,

and three perches of hedge. The defendant juftihes ;

for that the faid clofe was in the parifh of Rudham, and

that all the parifhioners there for time immemorial had

\ifed to go over the faid clofe upon their perambulation

in rogation week ; and becaufe the plaintiff flopped the

two gates and obftructed three perches of hedge in the

faid way, the defendant being one of the parifhioners

broke them down. And by the court ; It is not to be

cioubted, but that parifhioners may well juftify the go-

ing over any man's land in the perambulation, accord-

ing to their ufage, and abate all nufances in their way.

Cro. Eliz. 441.
In the perambulation of a parifh, no refrefhment can

be claimed by the parifhioners, as due of right from any

houfe or lands in virtue of cuftom. The making good

fuch a light on that foot, hath been twice attempted in

the fpiritual courts ; but in both cafes, prohibitions were

granted, and the cuftom declared to be againft law and

reafon.
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1

reafon. G/'/y] 213. 2 icV/'j ic>/>. 259. 2 Lev. 163,

3 #i?£. 609.
Thefe perambulations (tho* of great ufe in order to pre-

serve the bounds of parifhes) were in the times of po-

pery accompanied with great abufes ; viz. with feaftings

and with fuperftition ; being performed in the nature of

proceilions, with banners, hand bells, lights, flaying at

crofTes, and the like. And therefore when procejjions were
forbidden, the ufeful and innocent part of perambulations

was retained, in the injunctions of queen Elizabeth;

wherein it was required, that for the retaining of the

perambulation of the circuits of parifhes, the people

fhould once in the year, at the time accuftomed, with
the curate and the fubftantial men of the parifh, walk
about the parifhes, as they were accuftomed, and at

their return to the church make their common prayers.

And the curate in their faid common perambulations, was
at certain convenient places to admonifh the people, to

give thanks to god (in the beholding of his benefits), and
for the increafe and abundance of his fruits upon the

face of the earth ; with the faying of the 103d pfalm.

At which time alfo the faid minifler was required, to

inculcate thefe or fuch like fentences, Curfed be be which
tranjlateth the bounds and dolles of his neighbour ; or fuch
other order of prayers, as fhould be lawfully appointed.

Gibf. 213.
But the fuperftitions here laboured againfl:, were not

fo eaiily fupprefied ; as may be gathered from the endea-
vours ufed to fupprefs them fo late as the time of arch-
bifhop Grindal : And now, fince that hath been long ef-

fected, it were to be wifhed, that perambulations were
held more regularly and frequently than now they are j

to the end the limits of parifhes may be the better kept
up and afcertained. Gibf. 213.

3. The bounds of parifhes, tho' coming in queftion Bounds of pa-

in a fpiritual matter, fhall be tried in the temporal court.
*'<hes wh"« l°

This is a maxim, in which all the books of common law
are unanimous ; altho' our provincial coiiflitutions do
mention the bounds of parifhes, amongfr. the matters
which merely belong to the ecclefiaftical court, and can-
not belong to any other. Gibf. 212.
And in the 14 C. when a prohibition was prayed to

the fpiritual court, for proceeding to determine a cafe
of tithes, the right to which depended on the lands ly-
ing in this or that vill\ it was denied by the whole
<vu:t of king's bench, who declared, that the bounds of

vills
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vills are triable in the ecelefiaftical court. Gibf. 213.^

But this was between two fpiritual perfons, the rec-

tor and vicar. 2 Roll's Abr. 312.

And in the cafe oi Ives and Wright, H. 15 Car. If the

bounds of a village in a parifh come in queftion in the

ecelefiaftical court, in a fuit between the parfon impro-

priate and the vicar of the fame parifh, as if the vicar

claim all the tithes within the village of D. within the

parifh, and the parfon all the tithes in the refidue of the

parifh, and the queftion between them is, whether cer-

tain lands, whereof the vicar claims the tithe, be within

the village of D. or not ; yet inafmuch as it is between
fpiritual perfons, viz, between the parfon and vicar, al-

tho* the parfon be a layman, and the parfonage appropri-

ate a lay-fee, yet it fhall be tried in the ecelefiaftical court.

And in this cafe the prohibition was denied. 2 RolFs

Abr. 312.

And by the 17 G. 2. c. 37. it is ena&ed, that where
there fhall be any difpute, in what parifh or place, im-

proved waftes and drained and improved marfh lands lie,

and ought to be rated ; the occupiers of fuch lands, or

houfes built thereon, tithes arifing therefrom, mines
therein, and faleable underwoods, fhall be rated to the

relief of the poor and to all other parifh rates within fuch

parifh and place which lies neareft to fuch lands : and

if on application to the officers of fuch parifh or place to

have the fame afTefTed, any difpute fhall arife ; the juftices

of the peace at the next feffions after fuch application

made, and after notice given to the officers of the feveral

parifhes and places adjoining to fuch lands, and to all

ochers interested therein, may hear and determine the

fame on the appeal of any perfon interefted, and may
caufe the fame to be equally afTefTed; whofe determina-

tion therein fhall be final. But this fhall not determine

the boundaries of any parifh or place, other than for the

purpofe of rating fuch lands to the relief of the poor, and

other parochial rates,
f. 1, 2.

And by the 2 & 3 Ed. 6. c. J3. Every perfon who
(hall have any beafts or other cattle tithable, depafturing

in any wafte or common, whereof the parifh is not cer-

tainly known, fhall pay the tithes thereof where the

owner of the cattle dwells,
f. 3.
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I . T} O N I F A C E. We do decree^ thai the offices for Pari to clerlu

JD holy water be conferred upon poor clerks. Lind. 142.

For the underftanding of which conftitution, it is to

be obferved, that parifh clerks were heretofore real clerks ;

©f whom every minifter had at leaft one, to affift under

him, in the celebration of divine offices; and for his bet-

ter maintenance, the profits of the ofHce of aquabajalus

(who was an afliftant to the minifter in carrying the

holy water) were annexed unto the office of the parifh

clerk by this conftitution : fo as, in after times, aquceba-

jalus was only another name for the clerk officiating un-

der the chief minifrer.

2. Can. 91. And the faid clerk fhall be twenty years His qualification,

of age at the leaft; known to the parfon, vicar, or mi-

nifter, to be of honeft converfation, and fufficient for his

reading, writing, and alfo for his competent (kill in fing-

ing.(if it may be).

3. All incumbents once had the right of nomination How to be ag-

of the parifh clerks, by the common law and cuftom of Pointed*

the realm. Gibf. 214.

And by the aforefaid conftitution of archbifhop Boni-

face , Becaufe differences do fometimes arife between
rectors and vicars and their parifhioners, about the con-

ferring of fuch offices, we do decree, that the fame rec-

tors and vicars, whom it more particularly concerneth to

know who are fit for fuch offices, fhall endeavour to place

fuch clerks in the aforefaid offices, who according to their

judgment are fkilled and able to ferve them agreeably in

the divine adminiftration, and who will be obedient to

their commands.
And by Can. 91. No parijh-clerk upon any vacation Jha-U

^le chofen within the city of London or elfewherey but by the

parfon or vicar , or where there is no parfon or vicar , by the

mlnijhr of that place for the time being : which choice Jhall

be fgnifed by thefaid minifter vicar or parfon , to the pa~

rijhioners the next funday following in the time of divine

fervice. \

Since the making of which canon, the right of put-

ting in the parifh clerk hath often been contefted be-

tween incumbents and parifhioners, and prohibitions

prayed, and always obtained, to the fpiritual court for

maintaining the authority of the canon in favour of the

incumbent.
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incumbent, againft the plea of cuftom in behalf of the

parifhioners. Gibf. 214.

Thus, E. 8 Ja. Cundicl and Phner. The parifhioners

of the parifh of St. Alphage in Canterbury, did prefcribe

to have the election of their parifh clerk, and by the

canon the election of the clerk is given to the vicar : It

was adjudged in this cafe, that the prefcription fhould be

preferred before the canon ; and a prohibition was award-

ed accordingly. Hughes 275.
jT. 21 Ja. Jer?nyns cafe. Jermyn, rector of the parifh

of St. Katherine's in Coleman ftreet, and Hammond as

clerk there, fued in the fpiritual court to have the faid

clerk eftablifhed there, being placed there by the parfon

according to the late canon ; where the parifhioners di-

fturbed him upon a pretence of a cuftom to place the

clerk there by the eleclion of their veftry. And upon

this furmife of a cuftom, the churchwardens and pari-

fhioners prayed a prohibition ; and after divers motions,

a prohibition was granted : for they held that it was a

good cuftom, and that the canon cannot take it away.

Cro. Ja. 670.

How to be ad- 4- Parifh clerks after having been duly chofen and

emted. appointed, are ufually licenfed by the ordinary. Jsbnjl

204.
And when they are licenfed, they are fworn to obey

the minifter. Johnf. 205.

And if a parifh clerk hath been ufed time out of mind to

be chofen by the veftry, and after admitted and fworn before

the archdeacon, and he refufe to fwear fuch parifh clerk

fo elected, but admitteth another chofen by the parfon
;

a writ may be awarded to him commanding him to fwear

him. 2 Roll's Abr. 234. Finer. Mandamus H. 3. 3
Bac. Abr. 53 f.

And in the cafe of K. and Henclmtan, official of the

confiftory court of the bifhop of London, a mandamus

was granted, to admit one Robert Trott to the office of

parifh clerk of Clerkenwell, being elected by the parifh ;

it being fhewn that the official had ufually admitted to

that office. 3 Bac. Abr. 531.

His faiary. 5. By the aforefaid constitution of archbifhop Boniface ;

If the parijluoners Jhall malicioujly withhold the accujlomed

alms from the aquasbajalus, they Jhall be earnejily admomjhed

to render the fame > and if need be, Jhall be compelled by ec~

* clejlajllcal cevfure,

Alm\
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Jims] By which word we may underftand, that fuch

clerks cannot claim any thing by way of a certain allow-

ance or endowment by reafon of their office of aquabajalus

:

But their fuftentation ought to be collected and levied ac-

cording to the manner and cuftom of the country. Lindiv.

*43-

Accujlomed alms'] For this cuftom ought to be confider-

ed according to the manner anciently obferved ; which
alfo, inafmuch as it concerneth the increafe of divine

worfhip, ought not to be changed at pleafure : but here-

unto the parifhioners may be compelled by the bifhop.

Lindw. 143.
And cuftom of this kind is good and laudable, that

every mafter of a family (for inftance) on every lord's

day give to the clerk bearing the holy water fomewhat
according to the exigency of his condition j and that on
chriftmafs day he have of every houfe one loaf of bread,

and a certain number of eggs at eafter, and in the au-

tumn certain (heaves. Alfo that may be called a laudable

cuftom, where fuch clerk every quarter of the year re-

ceiveth fomething in certain in money for his fuftenance,

which ought to be collected and levied in the whole pa-

rifh. For fuch laudable cuftom is to be obferve-1 ; and
to this the parifhioners ought to be compelled : for ha-

ving paid the fame for fo long a time, it fhall be pre-

fumed that at flrft they voluntarily bound themfelves

thereunto. "Lindw. 143.

Admonijhed] Not only by the minifters, but alfo and
more efpecially by the ordinary of the place. Lindw. 143.

By ecclefiaflical cenfure] Of which there are three kinds;
fufpenfion, excommunication, and interdict. Lindw. 143.
And by Can. 91. The Jaid clerks Jhall have and receive

their ancient wagesy without fraud or diminution^ either at

the hands of the churchwardens^ at fuch times as hath been

accujlomed\ or by their own colleclion, according to the mojl an"
dent cuftom of every parijh.

Ancient wages] In cafe fuch cuftomary allowance is de-
nied, the foregoing conftitution, and the practice there-

upon, direct where it is to be fued for, viz. before the
ordinary in his ecdefiaftical court. That conftitution

(as we fee) calls thofe wages accujlomed alms ; and in the
regifter there is a confultation provided in a cafe of the
fame nature, for what the writ calls largitio charitativa

fas being originally a free gift), which by parity ©f rea*

Vot. Ill, F fon



$6 #attfl) cietft.

£m may be fairly extended to the prefeni cafe, t?//^

214.
But by the common law; If a parifh clerk claim by

cuftom to have a certain quantity of bread at chriftraas,

of every inhabitant of the parifh, or the. Uke, and fue

for this in the fpiritual court ; a prohibition lieth. 2 Roll's

Abr. 286.

H. 12 G. 2. Pitts and Evans. A prohibition was
granted to a fuit in the fpiritual court by the clerk of

St. Magnus for is 4d. aflefTed on the .defendant's boufe

at a veftry in 1672, to be paid to the parifh clerk. For

by the court, he is a temporal officer ; or if not, yet he

could not fue there for fuch a rate: for if it is due by

cuftom, he may maintain an affitmpftt ; if not, a quantum

meruit, or a bill in equity. Sir, 1108.

M. 3 An. Parker and Clerke. The clerk of a parifh

libelled againft the churchwardens, for {o much money
due to him by cuftom every year, and to be levied by

them on the refpective inhabitants in the faid parifh j

and after fentence in the fpirituaJ court, the defendants

fuggefted for a prohibition, that there was no fuch cu-

ftom as the plaintiff had fet forth in his libel. It was

objected againft granting the prohibition, that it was now
too late, becaufe it was after fentence, efpecrally ftnce the

cuftom was not denied ; for if it had, and that court had

proceeded, then, and not before, it had been proper to

move for a prohibition. But by Holt chief juftice ; it is

never too late to move the king's bench for a prohibition,

where the fpiritual court had no original jurifdiction, as

they had not in this cafe, becaufe a clerk of a parifh is

neither a fpiritual perfon, nor is this duty in demand fpi-

ritual, for it is founded on a cuftom, and by confe-

quence triable at law; and therefore the clerk may-

have an action on the cafe againft the churchwardens

for neglecting to make a rate, and to levy it, or if it had

been levied and not paid by them to the plaintiff. 6 Mod.

252. 3 Salt. 87.
How to be re- 6, The parifh clerk ought to be deprived by him that

Xe!
fr0mhis

placed him in his office; and if he is unjuftly deprived, a

mandamus will lie to the churchwardens to reftore him :

for the law looks upon him as an officer for life, and one

that hath a freehold in his place, and not as a fervant;

and therefore will not fuffer the ecclefiaftical court to de-

prive him, but only to correct him for any mifdemeanor

fcy ecclefiaftical cenfures. 2 Rolfs Abr. 234. Gibf. 214.

God. 192.

T. 13 G.
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T. 13^. Townjhend and Thorpe. The plaintiff declared

in prohibition, that he was indicted for an affault with in-

tent to commit fodomy, notwithstanding which he was

proceeded againft in the fpi ritual court for the fame offence,

and for drunkennefs. The defendant pleaded, that the

plaintiff was a parifti clerk, and that the fuit there was not

only to punifh him for the incontinency, but alfo to de-

prive him of his office. Demurrer thereupon. And as it

was going to be argued, the court propofed to flay till the

indictment was tried ; and it haying been tried, and the

defendant convicted and pilloried, the court, without or-

dering the declaration to be amended, granted a confuta-

tion as to the proceeding to deprive, and confirmed the

prohibition as to any other punifhment. They faid, he

was an ecclefiaftical officer as to every thing but his elec-

tion. Str. 776.

M. 6 G. 2. Peak and Bourne. The plaintiff declared

in prohibition, that he was fued in the fpiritual court for

executing the office of deputy parifh clerk, without the

licence of the ordinary. On demurrer, three points were
made : 1 . Whether a parifh clerk be a temporal or a fpi-

ritual officer. 2. Whether he can make a deputy. 3.

Whether the licence of the ordinary is requifite. It was
argued three feveral times upon all the points. But the

court in giving judgment founded themfelves only upon
the laftj as to which they held, that a licence was not

neceffary, and therefore gave judgment for the plaintiff in

prohibition. They faid the canon did not require it, and
indeed it would be a transferring the right of appointment
to all intents and purpofes to the ordinary. As to the

two other points, the court ftrongly inclined that he was
a temporal officer as to the right of his office; and that

he might make a deputy. And as to the firft, when the

court were preffed with their own authority in Townjhend
and Thorpe they faid it was a hafty opinion, into which
they were tranfported by the enormity of the cafe. Str*

942.
T. 30 & 31 G. 2. Tarrant and Haxby. A motion was

made for a prohibition to the confiflory court of York, to

fray their proceedings againft Tarrant the prefent parifh

clerk of St Ofith in York ; which proceedings were there

inftituted at the inftance of Haxby the deprived parifh

clerk, for the reftoration of the faid Haxby. It was urged
that the office is temporal ; and therefore that the fpiritual

court hath no jurifdiclion concerning his deprivation.

This Haxby, they faid, was deprived by the parfon and

F 2 *iie
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the whole parifh, for drunkennefs during divine fervice,

and other mifdemeanors : Whereupon, the parfon ap-

pointed Tarrant in his room. Againft whom, Haxby
libeled in the confiftory court ; where there was a moni-
tion, and they were proceeding to reftore Haxby. And
all this was fuggefted. Upon which, a rule was granted

to fhew caufe. And now caufe was to have been fhewn.

But the counfel, being fatisfied that it was too ftrong

againft them, gave it up. And the rule for the prohibi-

tion was made abfolute. Bur. 367.

Parochial library. See JLfbjntp*

$atfotu

PARSON, perfona, properly fignifies the rector of a

parifh church ; becaufe during the time of his incum-
bency he reprefents the church, and in the eye of the law

fuftains the perfon thereof, as well infuing, as in being

fued, in any action touching the fame. God. 185.

Parfon imparfonee (perfona imperfo?iota) is he that as

lawful incumbent is in actual pofleifion of a parifh church,

and with whom the church is full, whether it be preven-

tative or impropriate. 1 Inji. 300.

The law concerning parfons, as diftincl: from vicars,

is treated of under the title #pj)20fJtatlCin

$attfarci),

A Patriarch is the chief bifliop over feveral countries or

provinces, as an archbifhop is of feveral diocefes j

and hath feveral archbifhops under him. God. 20.

Patron, patronage. See SHHJOtttfOH*

peculiar.
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EXEMPT jurifdiclions arc fo called, not bccaufe Exempt jurifdic-

they are under no ordinary ; but bccaufe they are tion9in &cncra1,

not under the ordinary of the diocefe, but have ore of

their own. Thefe are therefore called peculiars, and are

of feveral forts, i Still. 336.

2. As, firil, Royal peculiars ; which are the king's Royal peculiars.

free chapels, and are exempt from any jurifdic"tion but the

king's, and therefore fuch may be refigned into the king's

hands as their proper ordinary ; either by ancient privi-

lege, or inherent right. 1 Stiff. 337. Lindio. 125.

3. Peculiars of the archbifhops, exclufive of the bifhops Archbiftops pe-

and archdeacons ; which fprung from a privilege they had,

to enjoy jurifdicliion in fuch places where their feats and

poiTeffions were : and this was a privilege no way unfit or

unreafonable, where their palaces were, and they often-

times repaired to them in perfon ; as anciently the arch-

bifhops appear to have done, by the multitude of letters

dated from their feveral feats. Gibf. 978.
In thefe peculiars (which, within the province of Can-

terbury, amount to more than a hundred, in the feveral

<jiocefes of London, Winchefter, Rochefter, Lincoln,

Norwich, Oxford, and Chichefter) jurisdiction is admi-

niftred by feveral commiflaries ; the chief of whom is the

dean of the arches, for the thirteen peculiars within the

city of London. And of thefe Lindwood obferves, that

their jurifdiclion is archidiaconal. Gibf. 978.

4. Peculiars of bifhops, exclufive of the jurifdiclion of Peculiars or"ti-

the bifhop of the diocefe in which they are fituated. OfAoPs in anothet

which fort, the bifhop of London hath four parifhes with-
d,ucefe«

in the diocefe of Lincoln ; and every bifhop, who hath a

houfe in the diocefe of another bifhop, may therein exer-

cife epifcopal jurifdiction. And therefore Lindwood fays %

the fignification of bijhoprick is larger than that of diocefe^

becaufe a bifhoprick may extend into the diocefe of ano-

ther bifhop, by reafon of a peculiar jurifdic'tion which the

bifhop of another diocefe may have therein. Gibf. 978.

5. Peculiars of bifhops in their own diocefe, exclufive per .,T;3rs rfr „

of archidiaconal jurifdiclion. Of which, Lindwood writes fhops m their

thus : There are fome churches, which altho' they be own diocefe,' «r-

fituate within the precincts of an archdeaconry, yet 'are diaconal jurtf-

not fubjec~r. to the archdeacon ; fuch as churches regular diaion.

• pf monks, canons, and other religious 3 fo aifo if the

F 3 archbifhop



7° peculiar*
archbifhop hath referved fpecially any churches to his own
jurifdiclion, To as that within the fame the archdeacon

fhall exercife no jurifdiction ; as it is in many places,

where the archbifhops and bifhops do exercife an imme-
diate and peculiar jurifdic"Hon. Gibf. 978.

As to the former ofthefe, the jurifdiclion over religious

houfes ; the archdeacons were excluded from that by the

ancient canon law, which determines, that archdeacons

fhall have no jurifdiction in monafteries, but only by ge*

ncral or fpecial cuftom ; and if the archdeacon could not

make out fuch cuftom, he was to be excluded from jurifr

diction, becaufe he could not claim any authority of com-t

mon right. As to the other, namely, the exempting of

particular parifhcs from archidiaconal jurifdiction \ there

are not only many inftances of fuch exemptions in the

ecclefiaftical records, but theparifhes themfelves continue

fo exempt, and remain under the immediate jurifdi&ion

of the archbifhop, as in other places of the bifhop. Gibf,

978.
*. , 6. Peculiars of deans, deans and chapters, prebenda-
Of deans, pre- . /,',.. , ' . iT • if
bendaries, and ries, and the like ; which are places wherein by ancient

others. compofitions the bifhops have parted with their jurifdic-

tion as ordinaries, to thofe focieties ; probably becaufe

the pofTeffions of the refpective corporations, whether fole

or aggregate, lay chiefly in thofe places : the right of which,

focieties was not original, but derived from the bifhop

5

and where the compofitions are loft, it depends upon pre-

fcription. Gibf. 978. 1 Still. 337.
M. 8 W. Robinfoji and Godfalve. Upon motion for a

prohibition to ftay a fuit in the bifhop's court, upon fug-

geftion that the party lived within a peculiar archdeaconry
\

. it was refolved by the court, that where the archdeacon

hath a peculiar jurifdic~tion, he is totally exempt from the

power of the bifhop, and the bifhop cannot enter there

and hold court ; and in fuch cafe, if the party who lives

within the peculiar be fued in the bifhop's court, a pro*

hibition fhall be granted : but if the archdeacon hath not

a peculiar, then the bifhop and he have concurrent jurif-

diclion, and the party may commence his fuit, either in

the archdeacon's court or the bifhop's, and he hath elec-

tion to caufe which he pleafeth : and if he commence in

the bifhop's court, no prohibition fhall be granted ; for if

it mould, it would confine the bifhop's court to determine

nothing but appeals, and render it incapable of having

any caufes originally commenced there. L, Rapn. 123,

i«
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It feems to be true doctrine, that no exemptions grant-

ed to perfons or bodies under the degree of bifhop, extend

to. a power of employing any bifhop they can procure, to

perform for them fuch acts as are merely epifcopal, unlcfs

fpecial words be found in their grants of exemption, im-
powering and warranting them fo to do ; but that all fuch

acts are to be performed by the bifhop of the diocefe with-

in which they are fltuated, after the exemption as much
as before : Or, in other words, that the exemptions in

which no fuch claufe is found, are only exemptions from
the. exercife of fuch powers, as the perfons or bodies are

capable of exercising. Thus it is in granting letters di-

niiflbry (as hath been Ihewed before, in the title Qfii-
itatiCU.) And thus it feems to have been underflood, in

the act of confecrating churches and churchyards, and
reconciling them when polluted ; by a licence which we
find the dean of Windfor had from the guardian of the

fpiritualties of Salifbury, to employ any catholick bifhop

to reconcile the cloyfter and yard of the faid free chapel,

when they had been polluted by the fhedding of blood.

Gibf 978..

In the time of archbifhop Winchelfey, upon an appeal

to Roc^e, in a controverfy concerning Pagham, a pecu-

liar of the archbifhop of Canterbury ; it was faid, in the

reprefentation to the pope, to be of Canterbury diocefe ;

which was objected againft in the exceptions on the other

fide, becaufe in truth and notoriety it is in the diocefe of

Chichefter. Which was a juft exception in point of form ;

becaufe the proper flyle of thofe peculiars, as often as they

are mentioned in any inftruments, is, of or in fuch a dio-

cefe (namely, the diocefe in which they are fltuated) and

af. the pectdiar and immediate jurifdiflion of the archbifjopc

Gibf. 0,79.

7. Peculiars belonging to mon afteries ; concerning of mejufteritfi

which, it is enacted by the 31 H. 8. c, 13. that fuch of
the lace monafteries, abbathies, priories, nunneries, col-

leges, hofpitals, houfes of friers, and other religious and
ecclefiaftical houfes and places, and all churches and cha-

pels to them belonging, which before the difTolution were
exempted from the vifitation and other jurifdiction of the

ordinary, fhall from henceforth be within the jurifdiction

and vifitation of the ordinary, within whofe diocefe they

are fituate, or within the jurifdiction and vifitation of fuch

perfons as by the king fhall be limited and appointed.

/ 23.
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Appeal from

places exempt.

Vifitation of

places exempt.

Such exemptions were commonly granted at Rome, t6

thofe who folicited for them ; efpecially to the larger mo-
nafteries, and fuch who had wealth enough to folicit pow-
erfully : but the right of vifitation being ofcommon right

in the'bifhop, the religious who had obtained fuch exemp-
tions, were liable to be cited, and were bound upon pain

cf contumacy, either to fubmit to his vifitation, or to

exhibit their bulls of exemption, to the end they might be

viewed and examined, and the bifhop might fee of what
authority and extent they were. And whereas this ftatute

vefts a power in the king, to fubjecT: any of thofe religious

houfes which were heretofore made exempt, to fuch juris-

diction as he fhould appoint, exclufive of the ordinary

;

there can be no doubt, but that the perfons who claim

exemption from the vifitation of the ordinary in virtue of

fuch appointment, are obliged upon pain of ecclefiaftical

cenfures (in like manner as the religious were) to fubmit

the evidences of their exemption to the examination of the

ordinary ; without which, it is impoflible for him to know
how far his authority extends. Gibf. 977.

8. By the 25 H. 8. c. 19. All appeals to be had from

places exempt, which heretofore, by reafon of grants or

liberties of fuch places exempt, were to the bifhop or fee

of Rome, fhall be to the king in chancery ; which fhall

be definitively determined by authority of the king-s com-
mimon : fo that no archbifhop or bifhop fhall intermit or

meddle with any fuch appeals, otherwife than they might

have done before the making of this acl:. f. 6.

9. By the 25 H. 8. c. 21. Vifitations of places exempt,

which heretofore were vifitcd by the pope, fhall not be

by the archbifhop of Canterbury ; but in fuch cafes, re-

drefs vifitation and confirmation fhall be by the king, by
conimiflion under the great feal.

And by the ftatute of the 1 G.Jl. 2. c. 10. All dona-

tives which have received or fhall receive the augmenta-

tion of the governors of queen Anne's bounty, fhall there-

by and from thenceforth become fubje&to the jurifdiclioh

of the bifhop of the diocefe : and that no prejudice may
thereby arife to the patrons of fuch donatives, it is provi-

ded, that no fuch donative fhall be fo augmented, with-

out confent of the patron under his hand and feal.

penance.
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j. T)ENANCE is an ecclefiaftical punifhment, ufed Of penance and

X in the difcipline of the church, which doth affect commuutlon in

the body of the penitent ; by which he is obliged to give
geneia

a publick fatisfa&ion to the church, for the fcandal he

hath given by his evil example. So in the primitive times,

they were to give teftimonies of their reformation, before

they were re-admitted to partake of the myfteries of the

church. In the cafe of inceft, or incontinency, the Tin-

ner is ufually injoined to do a publick penance in the ca-

thedral, or parifh church, or publick market, barelegged

and bareheaded in a white fheet, and to make an open
confeflion of his crime in a prefcribed form of words ;

which is augmented or moderated according to the quality

of the fault, and the difcretion of the judge. So in fmall-

er faults and fcandals, a publick fatisfaclion or penance,

•as the judge fhall decree, is to be made before the minifter,

churchwardens, or fome of the parifhioners, refpecl: being

had to the quality of the offence, and circumftances of
the fa£t ; as in the cafe of defamation, or laying violent

hands on a minifter, or the like. God. Append. 18.

And as thefe cenfures may be moderated by the judge's

difcretion, according to the nature of the offence ; fo alfo

they may be totally altered by a commutation of penance :

and this hath been the ancient privilege of the ecclefiafti-

cal judge, to admit that an oblation of a fum of money J

for pious ufes fhall be accepted in fatisfaclion of publick

penance. Id. 19.

But penance muft be firft injoined, before there can be

a commutation ; otherwife it is a commutation for no-
thing. God. 89.

2. Lindwood and other canonifts mention three forts of Penance ofdi-

penance :
venkind*

( 1 ) Private ; injoined by any prieft in hearing confef-

fions.

(2) Publick 5 injoined by the prieft for any notorious

crime, either with or without the bifhop's licence accord-
ing to the cuftom of the country.

(3) Solemn penance; concerning which it is ordained

by a conftitution of archbifhop Peccham^ as followeth :

Whereas, according to the facred canons, greater fins,

fuch as inceft and the like, which by their fcandal raife a

clamour in a whole city, are to be chaftifed with folemn

I penance 3
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penance ;. yet fuch penance feemeth to be buried in oblivion

by the negligence of fome, and the boldnefs of fuch cri-

minals thereby is incre.afed ; we do ordain, that fuch fo-

lemn penance be for the future impofed, according to the

canonical fanctions. Lindw. 339.
And this penance could be injoined by the bifhop only ;

and did continue for two, three, or more years. But in

latter ages, for how many years foever this penance was
inflicted, it was performed in Lent only*. At the begin-

ning of every Lent, during thefe years, the offender was
formerly turned out of the church ; the firft year, by the

bifhop ; the following year by the bifhop ; or prieft. On
every Maundy Thurfday, the offender was reconciled

and abfolved, and received the facrament on Eafter-day,

and on any other day till Low-Sunday : This was done
either by the bifhop or prieft. But the laft final reconcilia-

tion, or abfolution could be paffed regularly by none but

the bifhop. And it is obfervable, that even down to

Lindwood's time, there was a notion prevailed, that this

folemn penance could be done but once : If any man re-

lapfed after fuch penance, he was to be thruft into a mo-
nailery, or was not owned by the church ; or however
ought not to be owned according to the ftrietnefs of the

canon ; tho* there is reafon to apprehend, that it was often,

otherwife in fact. And indeed this folemn penance was
fo rare in thofe days, that all which hath been faid on this

fubject was rather theory than practice, except perhaps in

cafe of herefy. Jchnf. Pecch.

By cfcoa. 3* Bmiface. We do ordain, that laymen fhall be com-
pelled by the fentence of excommunication, to fubmit to

canonical penances, as well corporal as pecuniary, inflict-

ed on them by their prelates. And they who hinder the

fame from being performed, mail be coerced by the fen-

tences of interdict and excommunication. And if diftrefies

fhall be made on the prelates upon this account, the dis-

trainers fhall be proceeded againft by the like penalties,

lAnd. 321.
Which corporal penances Lindwood fpecifieth in diver?

inftances ; as, thrufting them into a monaftery, brand-

ing, fuftigation, imprifonment. Lind. 321.
Othob. We do decree, that the archdeacons for any

mortal and notorious crime, or from whence fcandal may
arife, fhall not take money for the fame of the offenders,

but fhall inflict upon them condign punifhment. Athon*

125.

Stratford*

4
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Stratford. Becaufe the offender hath no dread of his

fault; when money buys off the punimment j and the

archdeacons, and their officials, and fome that are their

fuperiors, when their fubje&s of the clergy or laity com-
mit relapfes into adultery, fornication, or other notorious

exceffes, do for the fake of money remjt that corporal

penance, which mould be inflicted for a terror to others ;

and they who receive the money apply it to the ufe oi

themfelves, and not of the poor, or to pious ufes ; which
is the occafion of grievous fcandal, and ill example :

Therefore we do ordain, that no money be in any wife

received for notorious fin, in cafe the offender hath re-

lapfed more than twice ; on pain of reftoring double of

what fhall have been fo received within one month after

the receipt thereof, to be applied to the fabrick of the

cathedral church ; and of fufpenfion ab officio, which
they who receive the fame, and do not reftore double

thereof within one month as aforefaid, mall ipfo facto

incur. And in commutations of corporal penances for

money (which we forbid to be made without great and

urgent caufe), the ordinaries of the places fhall ufe fa

much rrioderation, as not to lay fuch grievous and excef-

five publick corporal penances on offenders, as indirectly

fo Force them to redeem the fame with a large fum of

money, But fuch commutations, when they fhall here-

after be thought fit to be made, fhall be fo modeft, that

the receiver be not thought rapacious, nor the payer too

much aggrieved ; under the penalties before mentioned.

Lind. 323.

4. By the ffatute of Circumfpe&e agatis, 13 Ed. 1. By flatute.

ft. 4. The king to his judges fendeth greeting : Ufe your
felves circumfpectly concerning the bifhops and their

clergy, not punifhing them if they hold plea in court

chriilian of fuch things as be mere fpiritual, that is to

wit, of penance injoined by prelates for deadly fin, as

fornication, adultery, and fuch like ; for the which,

fometimes corporal penance, and fometimes pecuniary is

injoined : in which cafes the fpiritual judge fhall have

power to take knowledge, notwithflanding the king's

prohibition.

By the ftatute of Articuli cleri, 9 Ed. 2. ft. 1. c. 2.

If a prelate injoin a penance pecuniary to a man for his

offence, and it be demanded ; the king's prohibition fhall

hold place : But if prelates injoin a penance corporal,

and they which be fo punifhed will redeem upon their

OWA accord fuch penances by money j if money be de-

manded
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manded before a fpiritual judge, the king's prohibition

fhall hold no place.

And by the fame ftatute, c. 3. If any lay violent hands

on a clerk, the amends for the peace broken fhall be be-

fore the king, and for the excommunication before a pre-

late, that corporal penance may be injoined ; which if

the offender will redeem of his own good will, by giving

money to the prelate, or to the party grieved, it fhall be

required before the prelate, and the king's prohibition

fhall not lie.

Before the prelate] It feems to be agreed by the cano-

nifts, that archdeacons may not inflict pecuniary penal-

ties, unlefs warranted by prefcription. Gibf 1046.
Dlfpofal of the l j) r Ayliffe fays, that anciently the commutation
commutation J J

. i .- -, •.
, rev. » 1

money. money was to be applied to the ule or the church, as

fines in cafes of civil punifhment are converted to the ufe

of the publick. Jyl. Par. 413.
By feveral of the canons made in the time of queen

Elizabeth, and in the year 1640, it was to be applied to

pious and charitable ufes ; and the Reformatio legum di-

rected, that it mould be to the ufe of the poor of the

parifh where the offence was committed, or the offender

dwelled. And there was to be no commutation at all,

but for very weighty reafons, and in cafes very particular.

And when commutation was made, it was to be with the

privity and advice of the bimop. In archbifhop Whit-
gift's regifler we find that the commutation of penance,

without the bifhop's privity, was complained of in par-

liament. And it was one of king William's injunctions,

that commutation be not made, but by the exprefs order

and direction of the bimop himfelf declared in open court.

And by the canons of 1640, if in any cafe the chan-

cellor, commiffary, or official fhould commute penance

without the privity of the bimop ; he was at leaft to

give a juff account yearly to the bifhop, of all commuta-
tion money in that year, on pain of one year's fufpen-

fion. Gibf 1045.

In the reign of queen Anne, this matter was taken into

confideration by the convocation, who made the follow-

ing regulations ; viz. That no commutation of pe-

nance be hereafter accepted or allowed of, by any eccle-

fiaftical judge, without an exprefs confent given in wri-

ting by the bifhop of the diocefe, or other ordinary ha-

ving exempt jurifdiction ; or by fome perfon or perfons

to be especially deputed by them for that purpofe : and
that
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that all commutations, or pretended commutations, ac-

cepted or allowed otherwife than is hereby directed, be

ipfo facto null and void.—And that no fum of money,
given or received for any commutation of penance, or any

part thereof, fhall be difpofed of to any ufe, without the

like confent and direction in writing, of the bifhop, or

other ordinary having exempt jurifdiction, if the caufe

hath been profecuted in their courts ; or of the archdea-

con, if the caufe hath been profecuted in his court. And
all rroney received for commutation, purfuant to the fore-

going, directions, (hall be difpofed of to pious and cha-

ritable ufes, by the refpective ordinaries above named :

Whereof at the leaft one third part fhall by them be dif-

pofed of in the parifh where the offenders dwell. And
that a regifter be kept in every ecclefiaftical court, of all

iuch commutations, and of the particular ufes to which
fuch money hath been applied. And that the account fo

regiftered, be every year laid before the bifhop, or other

ordinary exempt having epifcopal jurifdiction, in order

to be audited by them. And that any ecclefiaftical judge

or officer offending in any of the premiffes, be fufpended

for three months for the faid offence. Gib/. 1046.

But as none of thefe regulations are now in force, nor

«f the faid canons made in the time of queen Elizabeth

and in the year 1640 ; Mr Oughton fays, generally, that

commutation money is to be given to the poor where the

offence was committed, or applied to other pious ufes at

the difcretion of the judge* 1 Ought.. 2 13.

About the year 1735, the bifhop of Chefter cited his

chancellor to the archbifhop's court at York, to exhibit

an account of the money received for commutations, and
to fliew caufe why an inhibition fhould not go againft

him, that for the future he fhould not prefume to di£-

pofe of any fum or fums received on that account, with-

out the confent of the bifhop. In obedience to this, an
account was exhibited without oath ; and that being ob-
jected to, a fuller was exhibited upon oath. And upon
the hearing, feveral of the fums in the laft account were
objected to as not allowable, and an inhibition prayed to

the effect above. But the archbifhop's chancellor refufed

to grant fuch inhibition ; and was of opinion, that tne

bifhop could only oblige an account ; and fo difmiffed the

chancellor without cofts.

IPsttfion*
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penfion.

PENSIONS are certain fums of money paid to cler-

gymen in lieu of tithes. And fome churches have

fettled on them annuities or penfions payable by other

churches.

Thus in the Regijlrum Honoris di Richmond, we find &

penfion paid out of Coram or Coverbam abbey in the coun-

ty of York (unto which the church of Sedbergh was ap-

propriated), to the prior of Connyfyde (unto whofe priory

the church of Orton Was appropriated) for the faid churcfi

of Sedberwe, 20 s. Append. 94.
Thefe penfions are dwe by virtue of fome decree made

by an ecciefiaftical judge upon a controverfy for tithes,

by which the tithes have been decreed to be enjoyed by

one, and a penfion inftead thereof to be paid to another

;

or they have arifen by virtue of a deed made by the con-

fent oi the parfon, patron, and ordinary. F. N B.

117.

At the diflolution of monafleries there were many pen-

iions ifluing out of their lands, an4 payable to feveral

ccclefiaftical perfons ; which lands were veftcd in the

crown by the ftatutes of diffolution ; in which ftatutes

there is a faving to fuch perfons of the right which they

had to thofe penfions : but notwithstanding fuch general

faving, thofe who had that right were difturbed in the

collecting and receiving fuch penfions -

3 and therefore by

another ftatute, to wit, the 34 tff 35 H. 8. *. 19. it

was enacted, that penfions, portions, corrodies, indemnities,

fynodies, proxies; and all other profits due sut of the lands af
religious houfes diffohed, /hall continue U be paid to tcclefiajlical

ferfotis by the occupiers of the faid lands. And t)x plaintiff

may recover the thing in demand, and the value thereof in da-

mages in the ecdefiaftical court, together ivith tojls. And the

like he Jhall recover at tin common law, when the caufe is there

determinable.

By the ftatute of Circumfpe&e agatis, 13 Ed. r. ft. 4.

If a prelate of a church, or a patron, demand of a parfon a

penfion due to him , all fuch demands Jhall be made in the fpi~

ritual court : in which cafe, the fpiritual judge Jhall have

power to take knowledge, notivithjlanding the king's prohibi-

tion.

In purfuance of which, the general doctrine is, that

penfions, as fuch, are of a fpiritual nature, and to be

fued
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fued for in the fpiritual court ; and accordingly when they

have come in queilion, prohibitions have been frequently

denied, or confutations granted ; even tho' they have

been claimed upon the foot of prefcription. Gibf. job.

But lord Coke fays, if a pennon be claimed by pre-

fcription, there, feeing a writ of annuity doth Ire, and

that prefcriptions mull: be tried by the common law, be-

caufe common and canon law therein do differ, they can-

not fue for fuch a penfion in the ecclefiaftical court.

2/77/?. 491.
But this hath fometimes been denied to be law: And

in the cafe of Jcnes and Stone, T. 12 IV. Holt chief juf-

tice faid, he could never get a prohibition to flay a fuit in

the fpiritual court againft a parfon for a penfion by pre-

fcription. Watf. c. 56. 2 Salk. 550.
In the cafe of Dr Gooche and the hljbop of London, M.

4 G, 2. The bifhop libelled in the fpiritual court, fug-

gefting that Dr Gooche, as archdeacon of EfTex, is to pay

10 1 due to the bifhop as a prr/Iation, for the exercife of

his exterior jurifdiclion. The Dr moved for a prohibi-

tion, alledging that he had pleaded there was no prefcrip-

tion ; and then that being denied, a prohibition ought to

go for defeat of trial. On the contrary, it was argued

for the bifhop, that the libel being general, it muft not

be taken that he goes upon a prefcription ; but it is to be
confidercd in the fame light as the common cafe of a

penfion, which is fuable for in the fpiritual court; and
the nature of the demand fhews it mull: have its original

from a compofition, it being a recompence for the arch-

deacon's being allowed to exercife a jurifdiftion, which
originally did belong to the ordinary. And by the court

:

The bifhop may certainly intitle himfelf ab antiquo, with-

out laying a prefcription ; and as it is only laid in gene-

ral, there is no ground for us to interpofe, till it appears

by the proceedings that a prefcriptive right will come in

queftion ; if they join iflue on the pica, it will then be

proper to apply ; but at prefent there ought to be no pro-

hibition. Str. 879.
M. 1724. Bailey and Comes. In the exchequer : A bill

was preferred for a penfion only, payable to the preacher
of Bridgnorth ; and upon hearing of the caufe (which
was afterwards ended by compromise) it feemed to be ad-
mitted, that a bill might be brought for a penfion only.

Bunb. 183.

A bifhop may fue for a penfion before a chancellor,

and an archdeacon before his official. IVood h. 2. c 2.

if
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If a fuit be brought for a penfion, or other thing due

of a parfonage, it feems that the occupier (tho* a tenant)

ought to be fued ; and if part of the rectory be in the

hand of the owner, and part in the occupation of a te-

nant, the fuit is to be agatnft them both. Watf. c. 53.

And tho' there is neither houfe, nor glebe, nor tithes,

nor other profits but only of eafter-offerings burials and

chriftnings ; yet the incumbent is liable to pay the pen-

fion. Hardr. 230.

If an incumbent leave arrearages of a penfion, the fuc-

cefTor fhall be anfwerable ; becaufe the church it felf is

charged, into whatfoever hand it comes. Cro. Eliz,

810.

laetitecoftais.

PENTE COSTALS, otherwife called Whitfun-far-

tbingSy took their name from the ufual time of pay-

ment, at the feaft of pentecoft. Thefe are fpoken of in

a remarkable grant of king Henry the eighth to the dean

and chapter of Worcefter ; in which he makes over to

them all thofe oblations and obventions, or fpiritual pro-

fits commonly called whitfun-farthings, yearly collected

or received of divers towns within the archdeaconry of

Worcefter, and offered at the time of pentecoft. From
hence it appears that pentecoftals were oblations ; and as

the inhabitants of chapelries were bound, on fome cer-

tain feftival or feftivals, to repair to the mother church,

and make there oblation there, in token of fubjeclion

and dependance; fo, as it feems, were the inhabitants of

the diocefe obliged to repair to the cathedral (as the mo-
ther church of the whole diocefe) at the feaft of pentecoft.

Something like this was the coming of many priefts and

their people in proceflion to the church of St Auftin in

Caterbury, in whitfun-week, with oblations and other

devotions : and in the regifter of Robert Read, who
was made bifhop ofChichefter in the year 1396, there

is a letter to Compel the inhabitants of the parilhes

within the archdeaconry of Chichefter, to viiit their

mother church in whitfun-week. Gilf 976. 1 Warn.

339-

Thefe



Thefe oblations grew by degrees into fixed and certain

payments, from every parilh and every houie in it;- as ap-

pears not only from the aforementioned grant of king

Henry the eighth, but alfo from a remarkable paflage in

the articles of the clergy in convocation in the year 1 399 ;

where the fixth article is, a humble requeft to the arch-

bifhops and bifhops, that it may be declared, whether pe-

ter-pence, the holy loaf, and pentecoftals were to be

paid by the occupiers of the lands, tho' the tenements

were fallen or not inhabited, according to the ancient cu-

flom, when every parifh paid a certain quota. Gibf 976.
Thefe are ftill, paid in fome few diocefes j being now

only a charge upon particular churches, where by cu-

flom they have been paid. Ken, Par, Ant. 596. Deg.

p. 2. C 15.

And if they be denied, where they are due, they are

recoverable in the fpiritual court. Gibf. 977.

Perambulation. See

Retinue fcaierc.

E R IND E valere was a writ of difpenfation grant-

ed by the pope to a clerk admitted to a benefice,

although uncapable; taking that name from the words
of the difpenfation, which made it perinde ixilere^ that

is, to be as effectual to the party, as if he were ca-

pable. Gibf 87.

IF perjury be committed in a temporal caufe, it is pu-

nifhable only in the temporal courts ; but where it is

committed in a fpiritual caufe, the fpiritual judge hath

authority to inflict canonical punifhment, and prohibi-

tion will not go. Gibf 10
1
3. 1 Ougb. 9.

For by the ftatute of Circumfpecle agatis, 13 Ed. 1.

Ji. 4.—— For breaking an oath, it hath been granted,

that it fhall be tried in a %iritual court, when money is

not demanded
> but a thing done for the punifhment of

Vol. III. G fin 2
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fin; in which cafe the fpiritual judge fhall have power
to take knowledge, notwithstanding the king's prohi^

bition.

For altho' the cafe be fpiritual, and the perjury is

committed in the fpiritual courts yet the judge there can
only punifh pro falute animse : but the party grieved by
fudh perjury, muft recover his damages at the common
law. Gihf 1013.

In the ftatute of perjury, 5 Eliz. c. g. there is a pro*

vifo, that the fame mail not extend to any fpiritual or ec-

clefiaftical court, but fuch offender as fhall be guilty of
perjury or fubornation of perjury, fhall and may be pu-

nifhed by fuch ufual and ordinary laws as heretofore hath

been, and yet is ufed and frequented in the faid ecclefia*

jftical courts, f. 11.

In the ftatute of the 5 Eliz. c. 23. concerning the writ

de excommunicato capiendo, perjury in the ecclefiaftical

court is fpecified as an offence (amongft others) for which
a perfon may be excommunicated.

E. 1 1 W. Bifhop of St David's cafe. By Holt chief

juftice : It hath been a queftion, whether perjury in the

fpiritual court can be tried in the temporal ; and in all

the cafes where it hath been, the perfons have been ac-

quitted, and fo it hath been ended, but it is not yet fet-

tled. L. Raym. 451.
M. 4 Geo. K. and Lewis. An information was moved

for againft a clergyman, for perjury at his admiflion to a

living, upon an affidavit that the prefentation was fimo-

niacal. But the court refufed to grant it* till he had

hc^n convicted of the fimony. Str. jo.

Perpetual curate. See Ctt?dt&

Pews in the church. See CljUtClj*

#cter^pcnce*

PETER-PENCE was an annual tribute of one
penny, paid at Rome out of every family, at the

teaft of St Peter. Gihf. 87.

P>pficiait&
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l.TjrETHERS RED. Forafmuch as the foul is far

' V more precious than the body, we do prohibit un-

der the pain of anathema, that no phyfician for the health

of the body, fhall prefcribe to a ficle perfon any thing

which may prove perillous to the foul. But when it hap-

pens that he is called to a fick perfon, he fhall nrft of

all effectually perfuade them to fend for the phyficians

of the foul ; that after the fick perfon hath taken care for

his fpiritual medicament, he may with better effect: pro-

ceed to the cure of his body. And the tranfgreffors of this

constitution, fhall not efcape the punifhment appointed by

the council. Lind. 330.
That is, by the council of Lateran under Innocent the

third ; from the canons of which council this conftitu-

tion was taken : which punifhment is, a prohibition from
the entrance of the church until they fhall have made
competent fatisfaction. 'Johnf. Wetherfh.

2. By the 3 H. 8. c. n. Forafmuch as the fcience and
cunning of phyfick and furgery (to the perfect knowledge
whereof be requifite both great learning and ripe experi-

ence) is daily within this realm exercifed by a great multi-

tude 6f ignorant perfons, of whom the greater part have
no manner of infight in the fame nor in any other kind
of learning, fome alfo can no letters on the book; fo far

forth, that common artificers, as fmiths, weavers, and
women, boldly and accuilomably take upon them great

cures, and things of great difficulty, in the which they

partly uf^ forcery and witchcraft, partly apply fuch me-
decines unto the difeafe as be very noious, and nothing
meet thereof; to the high difpleafure of god, great in-

famy to the faculty, and the grievous hurt and deftruction

of many of the king's liege people, moft efpecially of
them that cannot difcern the uncunning from the cun-
ning : Be it therefore (to the furety and comfort of all

manner of people) enacted, that no perfon within the
city of London, nor within feven miles of the fame, fhall

take upon him to exercife and occupy as a phyfician or
furgeon, except he be firfr. examined approved and ad-
mitted by the bifiiop of London or by the dean of Paul's
for the time being, calling to him or them four doctors
of phyfick, and for furgery other expert perfons in that

G 2 faculty,
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faculty, .and for the firft examination fuch as they fhai!

think, convenient, and afterwards always four of them
that have been fo approved; upon pain of forfeiture, for

every month that they do occupy as phyficians or fur-

geons, not admitted nor examined after the tenor of this

act, of 5I, half to the king, and half to him that (hall

fue. And that no perfon out of the faid city and precinct

of (even miles of the fame, except he have been as

13 aforefaid approved in the fame, take upon him to exer-

cife and occupy as a phyfician or furgeon, in any diocefe

within this realm ; unlefs he be firft examined and ap-

proved by the bifhop of the fame diocefe, or (he being

out of the diocefe) by his vicar general, either of them
calling to them fuch expert perfons in the faid faculties

as their difcretion fhall think convenient, and giving their

letters teftimonial under their feal to him that they (hall

fo approve; upon like pain to them that occupy contrary

to this act (as is above faid), to be levied and employed

after the form before exprefled.

Provided, that this act fhall not be prejudicial to the

univerfities of Oxford or Cambridge, or either of them 5

or to any privileges granted to them.

3. By the 14 cif 15 H. 8. c. 5. Phyficians in London
and within (even miles thereof are incorporated ; with

power to make ftatutes for the government of the fociety

:

and no phyfician fhall practife within the faid limits, till

admitted by the prefident and community under their com-
mon feal 5 on pain of 5I a month, half to the king, and

half to the fociety. And four cenfors are to be chofen

yearly, who fhall have the ordering of the practitioners

within the faid limits ; and the fupervifing of medicines ;

with power to fine and imprifon.

And it is further enacted, that whereas in diocefes of

England out of London, it is not light to find alvvay

men able fufficiently to examine (after the flatute) fuch

as mall be admitted to exercife phyfick in them; there-

fore no perfon fhall be fuffered to exercife or practice

in phyfick through England, until fuch time as he be

examined at London, by the prefident and three of the

elects of the faid focietv ; and to have from them letters

teftimonial of their approving and examination ; except

he be a graduate of Oxford or Cambridge, which hath

accomplifhed all things for his form without any grace.

But as to furgeonsy the law remaineth as before; that

they fhall be licenfed by the bifhop of the diocefe or his

vicar general refpectively.
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Irr the cafe of the college of phyficians againil Levtit.

E. II W. 7'he plaintiffs brought an action of debt againft

the defendant for 25 1, for having practifed phyfick with-

in London five months without licence. Upon nil debet

pleaded, it was tried before Holt chief juflice at Guild-

hall ; and the defence was, that he was a graduate doctor

of Oxford, But it was ruled by Holt, upon confidera-

tion of all the fratutes concerning this matter, that he

could not practife within London or feven miles round,

without licence of the college of phyficians. And by

his direction a verdict was given for the plaintiffs. L.

Ray?n. 472.
And the like was adjudged on a fpecial verdict, M*

4 Geo. 17 1 7 ; in the cafe of Dr Wejl^ who was a gradu-

ate of Oxford, id.

4. By the 34 & 35 H. 8. c. 8. Where by the ffatute

of 3 H. 8. c. 11. for the avoiding of forceries witchcrafts

and other inconveniences, it was enacted, that no perfon

within the city of London nor (even miles thereof fhould

take upon him to exercife as phyfician or furgeon, ex-

cept he be firft examined approved and admitted by the

bifhop of London and other, under the penalties in the

fame act mentioned ; fince the making of which act, the

company and fellowfhip of furgeons in London, mind-
ing only their own lucres, and nothing the profit or eafe

of the difeafed or patient, have fued and troubled divers

honeft perfons, as well men as women, whom god hath

endued with the knowledge of the nature kind and ope-

ration of certain herbs roots and waters, and the ufing

and miniftring of them to fuch as be pained with cuftom-

able difeafes, as women's breads being fore, a pin and

the web in the eye, uncomes of hands, burning, fcald-

ings, fore mouths, the ftone, ftrangury, faucelim, and
morphew, ancj fuch other like difeafes ; and yet the faid

perfons have not taken any thing for their pains or cun-
ning, but have

1

miniftred the fame to poor people onljp*

for neighbourhood and god's fake, and of pity and cha- -

rity ; and it is now well known, that the furgeons ad-

mitted will do no cure to any perfon, but where they

fhall know to be rewarded with a greater fum or reward
than the cure extendeth unto j for in cafe they would
minifter their cunning unto fore people unrewarded, there

fhould not fo many rot and perifh to death for lack or

help of furgery, as daily do j but the greater part of fur-

geons admitted, be much more to be blamed, than thofe

perfons that they trouble ; for altho' the raoft part of the

G 3 perfons
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pcrfons of the faid craft of furgeons have fmall cunning,

yet they will take great fums of money, and do little

therefore, and by reafon thereof they do oftentimes im-
pair and hurt their patients, rather than do them good :

In confideration whereof, and for the eafe comfort and

health of the king's poor fubjedrs, it is enacted, that it

fhall be lawful to every perfon being the king's fubjedt,

having knowledge and experience of the nature of herbs

roots and waters, or of the operation of the fame, by

fpeculation or practice, to ufe and minifter in and to any

outward fore, uncome wound, apoftemations, outward

fwelling or difeafe, any herb or herbs, ointments, baths,

pultefs, and emplaifters, according to their cunning ex-

perience and knowledge, in any of the difeafes fores

and maladies aforefaid, and all other like the fame, or

drinks for the ftone and ftrangury, or agues; without

fuit, trouble, penalty, or lofs of their goods : the fore-

said ftatute, or any other a£t, ordinance, or ftatute not-

withstanding.

TH E />/V, was a table to find out the feryice belongr

ing to each day. Gibf. 263.

Pious ufes. See C&aiitabfe ufe&

Plays in the church or churchyard. See C&UFCf)t

Plays in the univerfities. See CoIfCJJCSu

Om

TH E plough-alms was a kind of oblation, being moft

commonly a penny for every plough, to be paid

between eafler and whitfuntide. 2 StilL 177.

ISftlMlftp.
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cajion.

I. T\Y a canon made in the council of Lateran, hoi- Refiralnts of

jD den under pope Innocent the third, in the year plurality by

of our lord 1 215, it is ordained, that whofoever Jhall take
r

any benefice with cure offouls , if be Jhall before have obtained

a like benefice, Jhall ipfo jure be deprived thereof •> and if he

Jhall contend to retain the fame, heJhall be deprived of the other :

and the patron of the former, immediately after his accepting

of the latter, fijall be/low the fame upon whom he Jhall think

worthy. Hughes, c. 16. Gibf. 903.

Othob. Before injlitution, it Jhall be inquired, tvhether the

prefentee hath any other benefice with cure of fouls ; and if he

hath fuch benefice, it Jhall be inquired, whether he hath a dif
penfation : And if he hath not a fufficient dijpenjation, he Jhall

by no means be admitted, unlefs he do firfl make oath, that im-

mediately upon his taking poffeffion of the benefice unto which he

is injlituted, he will refign the reft. Whereupon he who grant-

eth injlitution Jhall immediately give notice to the bijhops in

whofe diocefes fuchformer benefices Jhall be, and aljo to the pa-
trons that they may difpofe of the fame. Athon, 129.

Othob. When confirmation is to be made of the eleclion of a

bijhop, amongjl other articles sf inquiry and examination accord-

ing to the direclion of the canons, it Jhall be diligently inquired,

whether he who is elecled had before his eleclion feveral benefices

with cure of fouls ; and if he be found to have hadfuch, it

Jhall be inquired whether he hath had a dijpenjation -, and whe-
ther the difpenfation (if he Jhall exhibit any) is a true difpen-*

fation, and extendeth to all the benefices which he pojfcjjed.

Athon, 133.
According to which conftitution we find, in the times

of the archbifhops Peccham and Winchelfea, that confir-

mation was denied to three bimops, by reafon of plurali-

ties without proper difpenfation. Gibf. 905.

Peccham. He who Jhall have more benefices than one with
cure of fouls, without diJpe??Jation, Jhall hold only the lajl

;

and if he Jhallftrive to hold the reft, he Jhall forfeit all. And
it is further decreed, that he who Jhall take more benefices than

$ne, having cure of fouls, or being otherwife incompatibly

without difpenfation apojhlical, either by injlitution or by title

cf connnenda?n, or one by injlitution and another by commen-

dam^ except they be held in fuch manner as is permitted by the

G 4 conftitution
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confituiion of Gregory publijhed in the council of Lions ;

Jhall be deprived of them all, and be ipfo facto excommunicated*

andJhall not be abfolved but by us or our fuccejfors or the apofto*

lick fee, Lind. 137.

Having cure offouls] Whether it be a cathedral or pa-

rochial church, or a chapel having cure of the parifhioners,

either de jure or de facto ; fo that there be a parifh,

wherein he can exercife parochial rites : alfo, whether

it be a dignity, or office, or church ; as there are many
archiprefbyters, archdeacons, and deans, who have no
church of their own, yet they have jurifdi&ion over many
churches. Lind. 135.

Or being otherwife incompatible] Namely, dignities, par-

fonages, and other ecclefiaflical benefices, which require

pcrfonal rehdence either by ftatuter privilege, or cuitom.

Lind. 137/

Infuch manner as is permitted by the corflitution of Gregory]
Namely, that he to whom the benefice is granted in corri-

mendam be of lawful age, and a prieft; and that it be

one only, and of evident neceffity, or advantage to the

church, and to continue no longer than for fix months.

Lind. 137.

And Jhall not be abfolved but by us or our fuccejfors, or the

upollolick fee] And by another conftitution of the fame
archbifhop, if any fhall otherwife abfolve them, they fhall

be accuricd. Lind. 339.

But after all, thefe canons and constitutions were not
intended to hinder or take away pluralities ; but to render

difpenfations, neceiTary ; for a clerk was allowed to hold

as many dignities or benefices as he could get, with the

pope's difpenfation ; which was eafily obtained from his

legate or nuncio refiding here, on paying the fums re-

quired, jfohnf. 91.

. . p 2. By the 21 H. 8. c. 13. If any perfon having one bene-

plurality by fta- fice with ewe of fouls, being of the yearly value of 81. or

tute. above, accept and take any other with cure of fouls, and be in-

Jlituted and inducled in poffejfion of thefame ; then and imme-i

diately after fuch poffeffion had thereof, the firJl benefice Jhall be

adjudged in law to be void. And it JI?all be lawful to every

patron, having the advowjon thereof, to prefent another, and
the prefentee to have the benefit of thefame, infuch like man-
ner and form as tho

f

the incumbent had died or refigned ; any

licence; union, or other difpenfation to the contrary notwitfr?

Jlanding ;
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fianding : and every fucb licence, union, or difpenfation to be

chained contrary to this prefent ad, of what name or quality

fiever they be, fijall be utterly void and ofnone cjfecl. And if

any perfon or per[oris, contrary to this prefent aSt, jhall procure

and obtain at the court of Rome or elfewhere any licence, union9

toleration, or difpenfation, to receive and take any more bene-

fces with cure than is above limited ; every fuch perfon or per-

fions, fo fuing for himfielfi, or receiving and takingfuch benefice

by force offuch licence union toleration or difpenfation, that is

to fay, thefame perfon or perfons only, and none other, Jhallfor
every fuch default incur the penalty of 10 1, and alfo lofe the

whole profits of every fuch benefice or benefices as he receiveth or

taketh by force of any fuch licence, union 9 toleration, or dif-

penfation ', half to the king*, and half to him that will fue for
the fame in any ofi tfie king s courts, f. 9, 10, II.

If any perfon] Altho' bifhops are not within this acl,

otherwife than as commendataries, that is, having two
benefices with cure, either by retainer, or de novo $ yet

it is a general law, which ought to be taken notice of

without pleading, by the fame reafon that the ftatute of

the 13 Eliz. c. 10. concerning leafes of the clergy, hath

often been adjudged a general law, tho' bifhops are not

included in it. Gibfi. 906.

Having one benefice] So as that he hath been inftituted,

altho' he hath not been inducled into the fame ; for if he

taketh a fecond benefice after fuch inftitution, the firft is

void, as much as if it had been taken after induction alfo.

Gibfi 906.

Of the yearly value of SI or above] According to the va-

luation in the king's books ; for fo it was unanimoufly
refolved by the court of common pleas in the 23 C. 2. and
before that in the 8 C. 1. by the fame court, in the cafe

of Drake and Hill: which therefore is at this day taken

for law, notwithstanding the two more ancient opinions

to the contrary, one in Dyer, j Eliz. and the other in

the cafe of Bond and Tricket in the 43 Eliz. Gibfi. 906.
Waif c. 2.

Of SI or above] If fuch firft benefice is under the yearly

value of 8 1 in the king's books, the fame is not withia
this ftatute, but refts upon the law of the church as it

Was before the ftatute. Gibfi 906.

Accept and take any other] It is not material in this cafe,

of what value the fecond church is, or whether rated in

the king's books at all $ for the voidance will take place

equally
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equally when the fecond is under, as when it is above 81

a year. Gibf. 906.

And be injlituted and induced in pojfeffion of the fame] Al-

tho
v
the expreflion is copulative, and mould therefore im-

ply, that the voidance which follows thereupon doth not

take place till after induction j yet it hath been often

adjudged, that if one is inftituted, and then obtains dif-

penfation, and after -that is inducted, the difpenfation

comes too late ; not only becaufe by inftitution the church

is full of the incumbent, and one cannot have a difpenfa-

tion to lake and receive (as the words of the act are) what
he had before ; but alfo becaufe by inftitution he hinders

Others from being prefented ; and fo by obtaining inftitu-

tion tc many churches, with fequeftration of the profits of

them, the intent of this ftatute might be utterly fruftrated.

Gibf 906.

And itjhall be lawful to every patrony having the advowfon

thereof^ to prefent another] If the firft benefice was of lefs

value than 8 1. a year ; yet by his acceptance of a fecond

with cure, it is at this day in jure void by the received

canon law : and there needs not any fentence declaratory

in the fpiritual court, to make way for the patron's pre-

fentation 5 for he may immediately thereupon (without

either deprivation or refignation) prefent a new incum-

bent to the faid church, and require his admiflion ; and if

the bifhop doth refufe the patron's clerk, a quare impedit

lies for the patron. But fome opinions are, that the

church is not void but by deprivation ; and that the taking

of a fecond benefice with cure in fuch cafe, until depriva-

tion, is no cefllon : But this is to be underftood, that it

is no ceflion to the difadvantage of the patron ; fo as to

make a lapfe incur from the time of fuch ceflion, no no-

tice having been given to the patron thereof. For until

after fuch clerk ihall have been actually deprived of his

Jirft benefice, and notice thereof given to the patron ; he,

tho' he may, yet he need not to prefent : but then after

fuch deprivation, the church is void in facto and in jure,

fo that he muft at his peril prefent. V/atf c, 2.

And if an incumbent of a church with cure under 81 a

year doth take a fecond benefice with cure, in which he

is alfo inftituted and inducted (no difpenfation being ob-

tained for the holding of them both), by which the firft is

void againft the patron, fo that he may prefent (as before

is fhewed), but before the patron doth prefent upon fuch

avoidance, the archbifhop, by force of this ftatute, doth

z grant
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grant to the clerk a licence perinde valere, to hold the firft

with the fecond benefice j this is not a good licence.,

(altho' confirmed according to the ftatute) to take away
the patron's prefentment, tho' his church was only void

by force of a canon, and not by ftatute : for by the canon

the firft benefice was fo void, that the patron might have

prefented before any deprivation ; and after the patron

Kath once a title to prefent, this title cannot be taken

away from him by a fubfequent licence, unlefs fuch a li-

cence could make a void church full. Watf c. 2.

But if any perfon having one benefice with cure of fouls,

being of the yearly value of 81 or above, do accept and

take another benefice with cure of fouls, and be inftituted

and inducted in porTeflion of the fame (although the laft

benefice be but of 3I value) ; immediately after fuch pof-

feflion had thereof, the firft benefice is not only void in

law but in facto alfo : fo that the patron thereof muft pre-

fent to a living of fuch value, fo void, within fix months
(without expecting notice from the ordinary) to avoid

the lapfe ; it being then not only void by canon law, but

alfo by act of parliament, in which all men are parties.

But he need not (unlefs notice be duly given) prefent till

fuch time as his clerk is inducted into another benefice.

For tho' by his inftitution he hath the cure of fouls, and
the church is full to feveral purpofes ;

yet the words of

the ftatute are, " and be inftituted and inducted in pof-
" feffion of the fame ;" fo that until he be inducted,

there is no ceflion by this ftatute, but only by the canon
law ; by which law, in fuch cafe alfo he may be deprived,

Watf. c. 2.

But the patron, if he pleafeth, may prefent fo foon as

his clerk is inftituted into another benefice incompatible,

altho' he hath no notice from the ordinary of any ceflion

or deprivation made of the firft benefice, by reafon of his

acceptance of another by inftitution ; and tho' he was only

inftituted into the firft benefice, and not inducted : or
clfe, if fye pleafeth, he may fue fuch perfon in the court
chriftian, to have him deprived by fentence, in this, as

well as in any other cafe where the living is void by the

canon law only. Watf c. 2.

But this rule, that the accepting of a fecond benefice

that is incompatible, doth make a ceflion or abfolute

avoidance of the former, hath its exceptions: As, 1. If

a perfon having a benefice incompatible, be admitted,

inftituted, and inducted into a fecond benefice incompa-
tible alfo, but doth not fubferibe the articles according to

the
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the~ftafAire'; his firft benefice is not void, becaufe by rea-

fon of that neglect, he was never incumbent of the fe-

cond. The like law feemeth to be, if a man hath ob-

tained a fecond benefice incompatible with his former,

by a fimoniacal contract ; for in fuch cafe alfo, his pre-

ientation or collation, institution and induction, are ut-

terly void and of none efFecl: in law : However, the

canon law, unlefs a pardon intervene, will reach him in

this cafe of fimonyj for by that he may be deprived.

2. If he that hath a benefice incompatible, before he

takes another, being duly qualified, doth obtain a fuffi-

cient difpenfation, to hold at one and the fame time more'

than one of fuch benefices as are incompatible : for by
difpenfation, a man at this day with us (tho' he be not

qualified by degree in the univerfity, retainer, or birth)

may hold as many benefices without cure, of what value

foever, as he can get -

3 all of them, or all but the laft,

being under the value of 8 1 a year. JVatf. c. 3.

Jny licence^ union, or other difpenfation to the contrary not-

zvithftanding] The union here fpoken of, is meant of a

temporary union for the life of the incumbent ; inftances

of which are common both before and fince the reforma-

tion. Gibf 907.

And every fuch licence^ union^ or difpenfation , contrary to

this acl) Jhall be utterly void and of none effect] One being

pofTefTed of two benefices by difpenfation according to

this ftatute, did afterwards by a trialty (or a difpenfation

to hold three) obtain a third benefice, and enjoyed all the

three ; and Dyer fays, that divers juftices and ferjeants

were of opinion, that the firft of the three was void, and

the "profits of the third forfeited by this claufe, and that

only the fecond remained to him. Gibf 907. Dyer

327.
Alfo, in the cafe of the king againft the bifhop of Chi-

cheftex-, where one had two benefices with cure, by dif-

penfation, and then took a third with cure (and, as it

feemeth, without difpenfation) ; it is (aid to have been

adjudged, that both the two firft mould be void. Gibf

907. Noy 149.

And the words of Hobart are ; I hold, if a man take

a trialty, which is not allowed him, he cannot by that

take two benefices, becaufe his difpenfation is void. Hob*

1 58.

The rule of the canon law is, that if a perfon having

two benefices incompatible, fhall by difpenfation accept
•4 a
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a third, and be in quiet poffeflion thereof, the two fufl

(hall be ipfo faclo void. Gibf. 907.
Upon all which confiderations, if a third benefice is to

be taken by one who already holds two by difpenfation,

the beft way is to determine which of the two he will

hold with the third, and to make the other void by re-

signation, before he accepts the third. Gibf, 907. .

Shall procure and obtain at the court of Rome] In the ca-

talogue of faculties which were grantable at Rome in the

times of popery (befides the common difpenfations to hold

two, three, or four benefices incompatible) are thefe three

that follow : 1. A difpenfation to whatfoever and how
manv foever benefices incompatible, to the value of 500 1.

a year. 2. To the value of ioool a year. 3. Without
any reftriclion : The price of each riling gradually, ac-

cording to the degree of favour and profit. Gibf 907.
And how much the practice, as well as law, of hold-

ing pluralities, was altered by this ftatute, from what it

was whiift the right of difpenfation refted in the pope ;

will appear (amongft many other fuch like which might
be mentioned) from the famous inftance of Bogo de Clare,

rector of St Peter's in the Eaft in Oxford ; who in the

eighth year of king Edward the firft, was prefented by
the earl of Gloucefler to the church of Wyfton in the

county of Northampton, and obtained a difpenfation to

hold the fame, together with one church in Ireland, and
fourteen other churches in England in nine different dio-

cefes ; all which benefices were valued at that time at

268 1. 6s. 8d '*. Ken. Par. Ant. 292. Gibf. 907. Wood's

Hifi. et Antiq. Univ. Oxon. 116.

3. By the aforefaid ftatute of the 21 H, 8. c. 13. it is Difpenfation •£

enacted, that all fpiritual men being of the king's council, PIurality by

may purchafe licence or difpenfation, to take, receive, and keep
a U

*

three parfonages or benefices with cure of fouls : and all other

being the king's chaplains, and not fvuorn of his council ; the

chaplains of the queen, prince, or princefs, or any of the king's

children, brethren, fiflers, uncles, or aunts, may femblahy pur-

chafe licence or difpenfation, and receive and keep two parfo-
nages and benefices with cure of fouls : Every archbifhop and
duke may have fix chaplains ; every marquifs and earl, five ;

vifount, and other bifoop, four ; chancellor of England for the

time being, baron and knight of the garter, three ; every

dutchefs, marchionefs, countefs, and baronefs, being widows,,

two; treafurer, controller of the king's houfe, the king's fecre-

tary, and dean of his chapel, the king's amnery and majler rif

the-
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the rolls, two ; chief juftice of the king's bench, one ; warden

of the five ports, one ', whereof every one may purchafe licence

or difipenfation, and receive have and keep two parfonages or

benefices with cure of fouls. And the brethren and fons of all

temporal lords, which are born in wedlock, may every of them

'purchafe licence or difipenfation to receive have and keep as many

-parfonages or benefices, with cure, as the chaplains of a duke or

archbijhop. And the brethren and fons born in wedlock of
every knight, may every of than purchafe licence or difipenfa-

tioyi, and receive take and keep two parfonages or benefices

with cure of fouls, f. 13. 21.

Parfonages or benefices'] Difpenfations were granted here-

tofore, for fuch a number of benefices, without fpeeify-

ing the particulars ; and fometimes with an additional

power to exchange, and take others ; only keeping with-

in the number in point of pofleffion at one and the fame

time. But the later and fafer way hath been, to grant

difpenfation only for preventing the voidance of a bene-

fice in pofleffion, by the taking of a fecond, however

thefe words may be capable of a larger interpretation.

Gibfi 907.

Every duke, marquifs, earl, t£c] And altho* fuch duke,

marquifs, earl, or the like, be minors, and under age;
yet they may retain chaplains within this act : as was ad-

judged in the cafe of the queen and the bifhop of Salifiury;

even tho' the lord admiral, in whofe cuftody the minor
was, might retain chaplains in his own right. 4 Co. 119,

Gibfi 908.
But if the fon and heir apparent of a baron, or fuch

like, retaineth a chaplain, and his father dieth, and the

chaplain purchafeth difpenfation ; fuch retainer will not

avail, becaufe it was not available at the beginning.

4 Co. 90.

And if the perfon who retained dies, or is removed, or

is attainted, before any effect of the retainer ; it is gone,

and fhall have no effect afterwards : but if it takcth ef-

fect before, it continues good, notwithstanding deaths or

attainder, or removal. Gibfi 908.

Brethren and fins born in wedlock of every knight'] But
not brethren or fons of baronets ; which dignity hath

been created fmce the making of this act. G:bf, 008.
That is, if fuch baronets are not alfo kriighi

S. 22. Provided, that the fiaid chaplains ;l pirchafing, ta-

king, receiving, and keeping benefices wt s

aforej,.
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be, letters under the fign and feal of the king or other their

lord and majler, teflifying whofe chaplains they be ; and elfe

not to. enjoy any fuch plurality of benefices by being fuch chap-

lain : any thing in this acl ?iotwithJianding,

Letters under the fign and feal} Which may be in this

form :
u Know all men by thefe prefents, that I the

<c right honourable A. lord baron of have
u admitted, conftituted, and appointed the reverend B. C«
<c clerk, my domeftick chaplain ; to have, hold, and en-
ec joy all and fingular the benefits, privileges, liberties,

cc and advantages, due and of right granted to the chap-
" lains of noblemen by the laws and flatutes of this

" realm. Given under my hand and feal, the' >*

<c day of in the year &c."
And the fame being under hand and feal, it feemeth

that if there fhall be lawful caufe to difcharge him, fuch
difcharge muft be alfo under hand and feal : Which may
be to this effect ; " Whereas I the right honourable A.

lord baron of by writing under my hand
and feal, bearing date the day of did ad-

mit, conftitute, and appoint B. C clerk, my domef-
tick chaplain ; to hold and enjoy all benefits, privi-

leges, and advantages belonging to the fame : Now by
*' thefe prefents, I the faid A. lord do for divers

good and lawful caufes and confiderations, difmifs and
difcharge the faid B. C. from my fervice as domeftick
chaplain, and from all privileges and advantages to

him granted as aforefaid. Given under my hand and
feal, the day of in the year &c."
S. 23. And all doclors and bachelors of divinity, doctors of

law, and bachelors of law cannn, and every of therny which

/hall be admitted to any of the faid degree: by any of the ani-

verfities of this realm, and not by grace only, may purchafe li-

cence, and take, have, and keep two parfonages cr benefice!

with cure of fouls.

Bachelors of law canon} Dr AylLTe fays, that no de-

gree in the canon law hath been taken fmce the reformat

tion. Ayl Far. [418.]

And not by grace only} This feems to be explained by si

like expreflion in the ftatute of the 14 H. 8. c. 5. in-

titled, * The privileges and authority of phyficians in
" London ;" by which, provifion is made for the exa-
" mination of phyficians by the prefident and elects, ex-

cept
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cept he be a graduate of Oxford or Cambridge, which hath

accomplifhed all things for his form, without any grace ; that

is, (as it feemeth) hath performed the ftatutable exercifes,

in order to fuch degree, without any favour or difpenfa-

tion therein. Gibf. 908, 909.
.S. 24. Provided, that every archbijhop, becaufe he tnuji

occupy eight chaplains at confecrations of bijhops ; and every bi-

fhop, becaufe he mufl occupy fix chaplains at giving of orders

and confecration of churches, may every of them have two chap-

lains over and above the number above limited unto them
j,

whereof every one may purchafe licence or difpenfation, and

take receive and keep as many parfonages and benefices with

cure of fouls, as is before ajfigned to fuch chaplains.

Dr AylifFe fays, that notwithstanding this claufe, bi-

fhops c2n only qualify this number fo>r the purpofes here

mentioned, of ordination and confecration ; but that they

can qualify no more than four, for a licence or difpenfa-

tion : But this feemeth contrary to the words of the

claufe as above recited. AyL Par. [418.]
3. 2$. Provided alfo, that no perfon to whom any number

of chaplains or any chaplain, by any of the provifions aforefaid

is limited, /ball in any wife, by colour of any of the fame pro-

zHfions, advance any fpiritual perfon or perfons, above the num-

ber of them appointed, to receive or keep any more benefices with

cure of fouls, than is above limited by this ad, any thing fper

cified in the faid provi/lons notwithfanding ; and if they do,

then every fuch fpiritual perfon or perfons, fo advanced above

the faid number, to incur the penalty contained in this acl.

Above the number~\ Altho' a chaplain retained above the

number, be promoted before thofe who were duly retained

according to the ftatute ; fuch retainer fabove the num-
ber) fhall neither avail him, nor deveft thofe who were
duly retained of the right of purchafmg difpenfation : nor
(hall he ever have benefit by his retainer (even tho' the

reft are dead) unlefs it be renewed upon the death of one
of thofe who made up the ftatutable number : inafmuch
as the retainer was null ab initio; and a chaplain once
legally qualified, cannot be difcharged at pleafure, to

make way for others, Gibf 909,
So if a baron (who can have but three chaplains) doth

qualify three accordingly, and they being advanced to

pluralities, he upon difpleafure or for other caufe doth
difmifs them from their attendance, yet they are his chap-
[ains at large, and may hold their pluralities for their

lives : and tho* he may entertain as many other as he will,

yet
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yet he cannot qualify any of them to hold a plurality,

whilft the firft three are living. And fo of others. But
as any of the three firft die ; he may qualify others, if

fo be he retain them anew after the death of the firft.

Watf. c. 3.

If a baron, who may retain three chaplains as afore-

faid, be made warden of the cinque ports (who may have

a chaplain in refpecl of his office), yet fhall he have but

three ; and if a baron hath three, and be made an earl,

yet he fhall have but five in all ; and fo of the reft : be-

caufe the ftatute is to be taken ftri£tly againft pluralities.

Gibf. 909.
S. 29. Provided, that it Jhall be lawful to every spiritual

perfon% being chaplain to the king, to whom it Jhall pleafe the

king to give any benefices or promotions fpiritual, to what num-
ber foerJi,r it be, to accept and take the fame, without incurring

the penalty and forfeiture of'thisflatute.

Being chaplain to the king] It hath been refolved in the

court of king's bench, that a chaplain extraordinary is

not a chaplain within this ftatute, but only the chaplains

in ordinary ; that is, not one who has only an entry of

his name made in the book of chaplains, but one who
has alfo a waiting time. Gibf 909. 1 Salk. 162.

To accept and take the fame\ Without previous difpenfa-

tion \ which the king himfelf, as fupreme ordinary, hath

power to grant, and his prefentation of his own chaplain

imports the granting of it. But if the king's chaplain

be prefented to a fecond benefice by a fubjeCt, a difpenfa-

tion is necefiary, and muft be obtained before his inftitu-

tion to the fecond living. Gibf. 909. 1 Salk. 161.

S. 31. Provided alfo, that no deanry, archdeaconry, chan-

celhrjhip, treajurerjhip, chanter/hip, or prebend in any cathe-

dral or collegiate chuuh, nor parjonagc that hath a vicar en-

dowed, nor any benefice perpetually appropriate, be taken or

comprehended under the name of benefice having cure offouls, in

any article afoni fpecified.

S. 33. Provided alfo, that every dutchefs, marquefs, coun-

tefs, baronefs, widows, which have taken, or that hereafter

Jhall take any hujbands under the degree of a baron, may take

fuch number of chaplains, as is above limited to them being wi-
dows, and that every fuch chaplain may purchafe licence to have
and take fuch number of benefees with cure offduls, in manner
and form as they might have done, if their J'aid ladies and mif-

trefj'es had kept themfclvcs ividows.

Vol. Ill, H Bein
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Bring widows] And tho' they marry, the retainer be-

fore marriage ftands good, and fhall have its efFecl: after

marriage. If they marry under the degree of a baron y

they are fpecially provided for in this claufe, and if 'they

marry a baron, or above that degree, my lord Coke has

laid down the law in the following word3 : If a woman
baronefs retaineth two chaplains according to the ftatutc y

and afterwards taketh one of the nobility to hufband ; the

retainer of tbefe two chaplains remaineth, and- they with-

out new retainer may take two benefices ; for their re-

tainer was not ended by the marriage. 4 Co* 119*
Gibf 909.

Regulation of 4, Can. 41. No licence or difpenfation for the keeping of

canon

^U°nS
* more benefices ivitb cure than oney fhall be granted to any, hut

fuel) only as /ball be thought very well worthy for his learningj.

and very well able and fufficient to dijcharge his duty ; that isr

who Jhall have taken the degree of a majler of arts at the leaf}

in one of the univerfitics of this realm, and be a publick and

fufficient preacher licenfed. Provided always, that he be by a
good and fufficient caution bound to make his perfonal reftdence

in each of his faid benefices for fome reafonable time in every

year ; and that the faid benefices be not more than thirty miles

dijlant afunder ; and lajlly, that he have under him, in the

benefice where he doth not refide, a preacher lawfully allowed^

that is able fufficiently to teach and inflrucl the people.

Very well worthy for his learning'} So is the tenor of the

Lateran council under Innocent the third againft plurali-

ties ; where it is allowed, in this particular cafe and in

do other, that the fee apoftolic may difpenfe with perfons

of fublime abilities and learning, that they may be ho-

noured with more benefices than one. Gibf 910.
do ol

A publick and fufficient preacher licenfed] With regard

to his being thus qualified (which in thofe days was not a

common qualification), there is ufually a provifo ia the

body of the difpenfation, that in either of the churches

he preach thirteen fermons every year, according to the

orders of the church of England published in that behalf,

and therein handle the word of god religiouily and reve-

rently. Gibf 910.

Bound to make his perfonal refidence forfome reafonable time]

In every difpenfation to hold two benefices, there is a

provifo, that in that benefice from which he fhall be the

more abfent, he fhall exercife hofpitality for at leaft two

months every year : And that provifo being evidently

founded



founded on this canon ; every pluralift, who doth not

obierve it, is punifhable by ecckfiaftical cenfures. Gibf

911.

Not mere than thirty miles diflant] Heretofore, it was
ufual to obtain licences from the king, to take two be-

nefices beyond the diftance of thirty miles, by way of dif-

penfation with this canon j and in fuch cafes, we find

this claufe in the faculties granted by the archbifhop,
" The king's licence for diftance beyond thirty miles
u having been firft granted to you," or the like ; by
reafon of which licence and claufe, they have been ufu-

ally called royal difpenfations. But none of thefe (as it

feemeth) have been granted fince the revolution; it ha-

ving been then fet forth in the declaration of rights,

1 IV. fejjl 2. c. 2. that the power of fufpending laws or

the execution of laws, by regal authority, without con-

fent of parliament, is illegal ; and with refpect to a&s
of parliament in particular, it is enacted by that ftatute,

that no difpenfation by non-obftante of any ftatute {hall

be allowed, unleft the fame {hall be fpecially provided for

in fuch ftatute. Gibf. 911.

That he have under him^ in the benefice where he doth not

refide, a preacher lawfully allowed"] In purruance of thfs

canon (and not of any thing in the ftatute), a claufe to

the like purpofe is inferted in the faculty or difpenfation.

Gibf. 911.

And it is further provided by Cawn 47. that whofo-

ever hath two benefices, {hall maintain a preacher li-

cenfed, in the benefice where he doth not relide ; except

he preach himfelf at both of them ufually.

5. Themethod which a prefentee mufl purfue, in order Manner cf ob-

to obtain a difpenfation, is as foiloweth :

taking a dif-

He mufl obtain of the bifhop, in whofe diocefe the

'n^s are, two certificates of the values in the king's

books, and the reputed values and dfftance of fuch li-

.gs ; one certificate for the archbifhop, and the other

for the lord chancellor. And if the livings lie in two
diocefe:*; then two certificates, as aforefaid, are to be

obtained from each bifhop, each certifying the value' in

the king's books, and the reputed value, of the living in

"his own diocefe ; and both of them, the reputed distance

ct the two livings.

Which certificates may be in this form ;

cc To the moft reverend father in god, Thomas, by
" divine providence lord archbifhop of Canterbury, pri-
ffr

. mate of a!l England and metropolitan :

H 2 "Whereas
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Whereas A. B. clerk, mafter of arts, vicar of C. in

the county of D. and in my diocefe of E. is prefented to

the reclory of F. in the county and diocefe aforefaid ;

Thefe are therefore to certify your grace, that the faid

vicarage of C. is valued in the king's books at is

of the reputed yearly value of That the faid rec-

tory of F. is valued in the king's books at —is of the

reputed yearly value of And that they are diftant

from each other about -miles. Witnefs my hand

the day of
"

The like to the lord high chancellor of Great Britain.

He muft alfo exhibit to the archbifhop, his prefentation

to the fecond living.

And alfo bring with him two papers of teftimonials

from the neighbouring clergy, concerning his behaviour

and converfation ; one for the archbifhop, and the other

for the lord chancellor.

The form of which teftimonials may be thus ;

" To the moft reverend father in god, Thomas, by
divine providence, lord archbifhop of Canterbury, pri-

mate of all England, and metropolitan :

We whofe names and feals arc hereunto fubfcribed and

fet, do humbly certify your grace, that we have perfo-

nally known the life and behaviour of A. B. clerk, mafter

of arts, vicar of C, in the county of D. and diocefe of E.

for the fpacc of three years now laft paft ; that he hath,

during the faid time, been of good and honeft life and

converfation, a faithful and loyal fubject to his majefty

king George the third, and hath not (fo far as we know)
held, written, or taught any thing, but what the church

of England approves of and maintains. In witnefs where-

of, we have hereunto fet our hands and feals, this—

—

day of in the year of our lord ."

A. B. reclor of A.
C. D. vicar of B.

E. F. vicar of C."

And he muft in like manner exhibit to the archbifhop

his letters of orders of deacon and prieft.

And he muft alfo exhibit to the archbifhop, a certifi-

cate of his having taken the degree of mafter of arts at

the leaft, in one of the univerfities of this realm, under

the hand of the regifter of fuch university.

And



And in cafe he be not doctor or batchelor of divinity,

nor doctor of law, nor batchelor of canon law ; he is

to procure a qualification (according to the form above

expreiTed) as chaplain to fome nobleman, or to fome

Other perfon impowered by law to grant qualifications for

pluralities (which is alfo to be duly regiftred in the fa-

culty office) in order to be tendrcd to the archbifhop, ac-

cording to the ftatute. And if he hath taken any of the

aforefaid degrees, which the ftatute allows as qualifica-

tions; he is to procure a certificate thereof in the manner
before mentioned, and to exhibit the fame to the arch-

bifhop. Efton, 444.

After which, his difpenfation is made out at the faculty

office ; where he gives fecurity according to the direction

of the canon. And afterwards he muft repair to the lord

chancellor, for confirmation under the broad feal.

All which being done, he is then to apply himfelf to

the bifhop of the diocefe where the living lies, for his

admiffion and inftitution. Deg. p. 1. c. 4.

6. In purfuance of the ftatute and canons aforegoing, Formofadif-

the form of a difpenfation is ufually as followeth :
penfatioa.

" Thomas, by divine providence archbifhop of Can-
terbury, primate of all England and metropolitan, by
authority of parliament lawfully impowered for the

purpofe herein written : To our beloved in Chriif

A. B. clerk, mafler of arts, of college in the uni-

verfity of and alfo chaplain to the right honourable
C. lord——health and grace. The greater progrefs

men make -in facred learning, the greater encourage-

ment they merit; and the more their nccemtics are in

daiiv life, the more neceflary fupports of life they re-

quire. Upon which confiderations, and being moved
by your fupplications in this behalf, We do (by vir-

tue and in purfuance of the power veiled in us by the

ftatutes of this realm) by thefe prefents gracioufly dif-

penfe with you ; that, together with the rectory of

the parifh church of in the county of

—

-—and dio-

cefe of which you now poiTefs, the annual fruits

whereof, according to the valuation made in the books
of firft fruits and tenths of ecclefiaitical benefices re-

maining in the exchequer of our foverei^n lord the
king, do not exceed the furn of you may freely

and lawfully accept, and hold as long as you (hall

live, the rectory of the parifh church of in the

county of and diocefe of— <—not diftant from the

H 3
" former
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4i

4<
. former above miles or thereabouts, the annul!

4C fruits whereof according to the valuation aforefaid,

" do not exceed the fum of Provided always, that
44 in each of the churches aforefaid, as well in that,
44 from which it fhall happen that you fhall be for the
44 greater part abfent, as in the other, on which you
44 fhall make perpetual and perfonal refidence, you do
46 preach thirteen fermons every year according to the
44 ordinances of the church of England promulged in
u that behalf; and do therein fmcerely religioufly and
44 reverently handle the holy word of god ; and that in
4C the benefice, from which you fhall happen to be moft

abfent, you do neverthelefs exercife hofpitality, two
months yearly ; and for that time, according to the

fruits and profits thereof, as much as in you lieth, you
4C do fupport and relieve the inhabitants of that parifh,

M efpecially the poor and needy. Provided alfo, that
4C the cure of the fouls of that church from which you
44 fhall be moft abfent, be in the mean time in all re-

46 fpec~h laudably ferved by an able minifter, capable to
46 explain and interpret the principles of the chriftian
46 religion, and to declare the word of god unto the
4C people, in cafe the revenues of the faid church can
44 conveniently maintain fuch minifter ; and that a com-
44 petent and fufficient falary be well and truly allowed
44 and paid to the faid minifter, to be limited and allotted

44 by the proper ordinary at his difcretion, or by us or
44 our fucceffors, in cafe the diocefan bifhop fhall not
44 take due care therein. Provided neverthelefs, that
44 thefe prefents do not avail you any thing, unlefs duly
44 confirmed by the king's letters patent. Given un-
44 der the feal of our office of faculties, this - day
44 of &c."

The lord chancellor's confirmation :

4C George the third, &c. To all to whom thefe our
44 prefent letters fhall come, greeting: We have {tfixi

" certain letters of difpenfation to thefe prefents annexed j

" which, and every thing therein contained, according
" to a certain acl: in that behalf made in the parliament
4C of Henry the eighth heretofore king of England, our
4C predeceflbr, we have ratified approved and confirmed,
tc and for us our heirs and fucceffors we do ratify approve
" and confirm by thefe prefents : So that the reverend
* 4 A. B. clerk, mafter of arts, in the letters aforefaid na-
46 med, may ufe have and enjoy, freely and quietly with

4.
" impunity,
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<r\ -impunity, and lawfully, all and fingular the things in

*' ^the fame fpeciiied, according to the force form and
*' efFecl; of the fame, without any impediment whatfo-

M ever, altho' exprefs mention of the certainty of the

•" premikes, or of any other gifts or grants by us hereto-

*' fore made to the faid A. B. be not made in thefe pre-

" fours; or any other thing, caufe, or matter v.'hatfoever

" in any wife notwithstanding. In teftimony whereof

f* we have caufed thefe our letters to be made patent.

*' Witnefs our felf at Weftminfter, the day of—

—

*' in the year of our reign.'*

7. By the feveral ilamp acts; for- every fkin or piece StarnP duty«

of vellum or parchment, or fheet or piece of paper, on
which any difpenfation to hold two ecclefiaftical dignities

or benefices, or both a dignity and a benefice, fhall be

ingrofied -or written, there fhall be paid a treble forty

4ha21ing ftamp duty.

8. By. the 15 El. c. 20- That the livings appointed ^"fM of Plura
"

for ecclefiaftical minifters may not by corrupt and indi-

rect dealings be transferred to other ufes, it is enacted

>

that no leafe to be made of any benefice or ecclcftaftical

promotion with curei, or any part thereof, and not being

impropriated, (hall endure any longer than while the lef-

for fhall be ordinarily refident, and ferving the cure of
fuch benefice without abfence above fourfcore days in

any one year ; but every fuch leafe, immediately upon
fuch abfence, {hall ceafe and be void ; and the incum-
bent. fo offending fhall for the fame lofe one year's profit

of his faid benefice, to he diftributed by the ordinary

among the poor of the parifh. And all chargings of
fuch benefices with cure with any penfion, or with

any profit out of the fame to be yielded or taken,

other than rents referved upon leafes, fhall be void.

Provided, that every parfon by the laws of this realm

allowed to have two benefices, may demife the one of

them upon which he fhall not be moil ordinarily refident,

to his curate only that fhall there fcrve the cure for him :

but -fuch leafe fhall endure no longer than during fuch

curate's refidence without abfence above forty days in any
one year. f< 2*

9. By the 1 TV* c. 26. If the univerfities fhall prefent Popish livings

or nominate to any popifh benefice with cure, prebend,

or other ecclefiaftical living, any perfon who fhall then

have any other benefice with cure of fouls \ fuch prefen-

t at ion fhall be void.

H 4. polpgamp.
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BY the ij. c. ii. If any perfon within his maji[fly's

dominions of England and Wales, being married, Jhall

marry any perfon, the former hujband or wife being alive ;

every fuch offence fijall be felony, and the perfon fo offending

Jhallfuff'er death as in cafes offelony •> and Jhall be tried in the

county where he or Jhe was apprehended, as if the offence had

been committed in fuch county.

Provided, that this Jhall not extend to any perfon, whofe

hujband or wife Jhall be continually remaining beyond the feas

for feven years together :

Or whofe hufoand or wife [hall abfeni him or her felf the

one from the other, for feven years together, in any part within

bis majejlfs dominions, the one of them not knowing the other

to be living within that time.

Provided alfo, that this Jhall not extend to any perfon that

jhall be at the time of fuch marriage divorced by any fentence

in the ecclejiajlical court :

Or to any perfon where the former marriage hath been by

fentence in the ecclefiajlical court ' declared to be void and of
no effecJ:

Nor to any perfon by reafon of any former marriage had or

made zvithin age of confent.

Provided alfo, that no attainder for this offence made felony
Vy'this aFt, Jhall work any corruption of blood, lofs of dower y

or difinhcrifon of heirs.

If any ferjon within his majtftys dominions of England and
Wales'] If* the firft marriage was bevond Tea, and the lat-

ter in England, the party may be indicted here, becaufe
the latter marriage makes the offence ; but if the firfr. mar-
riage was in England, and the latter beyond fea, it

feemeth that the offender cannot be indicted here, be-

caufe the offence was not within the kingdom. Kcly*

79> 80.

Being married] This extend eth to a marriage de faclo,

or voidable by reafon of cenfanguinity, affinity, or fuch
like ; for it is a marriage in judgment of law until it be
avoided ; and therefore tho* neither marriage be de jure,

yet they are within this ftatute. 3 Inff. 88.

Shall marry any perfon, the former hujband w wife being

alive] If a man marrieth a wife, and then marrieth an-

other
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other the former wife being living, and then fuch firft:

wife dying he marrieth a third the fecond wife being li-

ving ; this marrying of the third is not felony, becaufe

the marriage with fuch fecond wife was merely void

:

but otherwife it would have been if he had married
the third, the firft and true wife being living, 1 H. H.
693-

• Every fuch offence jhall be felony] And fuch fecond mar-
riage is merely void. 3 lift. 88.

And the pcrfon fo offending Jhall fuffer death as in cafes of

felony] Yet he fhall have the benefit of clergy ; the

fame being not excluded by exprefs words. 3 Injl. 89.

And Jhall be tried] The firft and true wife is not to be

allowed as a witnefs againft the hufband ; but it feemeth

clear, that the fecond wife may be admitted to prove the

fecond marriage, being not fo much as his wife de facto.

1 H. H. 693.

In the county where he or Jhe was apprehended] This is

added only cumulative ; for he may be indicled where the

fecond marriage was, though he be never apprehended

;

and fo be proceeded againft to outlawry. 1 ff. H,
694.

Shall not extend to any perfon, whofe hufband or wife fhall
be continually remaining beyond the feas for feven years toge-

ther] And in this cafe notice that he or (he is living,

is not material, in refpecl of the commorancy beyond
fea. 3 Inf. 88.

Beyond the feas] And this, although it be within the

king's dominions ; as m New England, or Ireland.

1 H. H. 693.

Or whofe hufband or wife Jhall abfent him or her felf the

one from the other, forfeven years together, in any part with-

in his majejlys dominions, the one of them not knowing the

other to be living within that time] So that in this cafe

notice is material, and maketh the offence. 3 bijh %%,

Shall not extend to any perfon that Jhall be at the time

of fuch marriage divorced by any fentence in the cccUfwflical

court] And this is intended a divorce not a vinculo matri-
monii ^ for then without the aid of any provifo either mav
freely marry ; but it muft be intended of divorces a menfa
et thoro. 1 H. H. 694.

Nor
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Nor to any per/on by reafon of any former marriage had

or made within the age of confent'] If the man be above

fourteen and the wife under twelve, or if the wife be

above twelve and the man under fourteen, yet may the

hu(band or wife fo above the age of confent difagree to

the efpoufals, as well as the party that is under the age

of confent ; for the advantage of difagreement muft be

reciprocal. And (o it was refolved by the judges and,

civilians, T. 42 EL in the king's bench, in a writ of er-

ror between Babington and Warner. So as if either party

be within age of confent, it is no former marriage within

this ac~b 3 Injl. 89.

H. 4 G. Strutville's cafe. By Parker chief juftice :

Where a woman marries a fecond hufband, the firft huf-

band being alive, and the fecond not privy ; as to what

fhe acquired during the cohabitation, fhe (hall be efteemed

as a fervant to the fecond hufband, who is intitled to the

benefit of her labour.

\

fdo'pery.

I. Papal incroachments in this realm.

II. Popifh jurifditlion abolifhea
1

.

III. Peter pence abolifhed.

IV. Firft fruits and tenths taken from the pope

V. The pope's prefentation to benefices,

VI. Appeals to Rome.

VII. Bringing bulls and other inftruments from
Rome.

VIII. Popifb books and relicks.

IX. Jefuits and popifh priefts.

X. Saying or hearing mafs.

XI. Frequenting conventicles.

XII. Foreign education of papijls.

XIII. Popifh children ofproteflants.

XIV. Protejlant children of papijls.

XV. Papifts not repairing to church.

XVI. Per*
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XVI. Perverting others or being perverted to popery*

XVII. Entring into foreign fervice.

XVIII. Refufing the oaths andJubjcriptions.

XIX. Armour and ammunition. .

XX. Horfes.

XXI. Popijh baptifm.

XXII. Popijh marriage.

XXIII. Popijh burial

XXIV. Heirs ofpopijh recujants.

XXV. Popijh wife.

'

XXVI. Popijh Jervants or Jojourners.

XXVII. Popiflo Jchoolmafters.

XXVIII. Papijls Jhall not fucceed to the crown of

this realm.

XXIX. Papifts Jhall not fit in either houfe of

parliament.

XXX. Papijls Jhall not prejent to benefices.

XXXI. Shall be as excommunicated.

XXXII. Shall not repair to court.

XXXIII. Shall not come within ten miles ofLondon.

XXXIV. Shall not remove above Jive miles from
their habitation.

XXXV. Shall be difabkd as to law, phyjick> and

offices.

XXXVI. Shall not be executors> adminijlrators^ or

guardians.

XXXVII. Shall not inherit or take by dejcent, de~

vife^ or purchafe.

XXXVIII. Inroiling deeds and wills of papifts*

XXXIX. Regiftring eftates ofpapifts.

XL. Papifts to pay double taxes.

XLI. Lands given to fuperjtitious ufes.

XJLII. Prefentment ofpapifts to the courts fpiritual

and temporal

XLI 1 1. Information againft papifts not reftrained td

the proper county.

XJLIV. Peers how to be tried in cafes of recufancy.

XLV. Papijls
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XLV. Papifts conforming.

XLVI. Saving of the ecclefiaftical jurifdiftion.

13 Papal incroachments in this realm.

|t\.. PHERE doth not appear much of the pope's

JL power in this realm before the conqucft. But
the pope having favoured and fupported king William the

firft in his invafion of this kingdom, took that opportunity

of enlarging his incroachments, and in this king's reign

began to fend his legates hither ; and prevailed with

Henry the firft to give up the donation of bifhopricks

;

and in the time of king Stephen gained the prerogative of

appeals ; and in the time of Henry the fecond exempted

all clerks from the fecular power, i Haw. 49, 50.

2. And not long after this, by a general excommuni-
cation of the king and people, for feveral years, becaufe

they would not fufFer an archbifhop to be impofed upon
them ; king John was reduced to fu'ch ftraits, that he was
obliged to furrender his kingdoms to the pope, and to

receive them again, to hold of him for the rent of a

thoufand marks. 1 Haw. 50.

3. And in the following reign f of Henry the third
;

partly from the profits of our b^ft church benefices, which

were generally given to Italians and others rellding at the

court of Rome, and partly from the taxes impofed by the

pope, there went yearly out of the kingdom 70,0001.

an immenfe fum in thofe days. 1 Haw . 50.

4. The nation, being under this neceftity, was obliged

to provide for the prerogative of the prince and the liber-

ties of the people, by many drift laws; as will appear, in

the following fec~tions. 1 Haw. 50..

II. Popiflo jurifdillion abolifhed.

1. Art. 37. The bifhop of Rome hath no jurifdiclion

in this, realm of England.

2. Can. 1. All ecclefiaftical perfons mail faithfully keep

and obferve, and (as much as in them lieth fhall caufe to

be obfervcd and kept of others, all and fingular laws and

flratutes- made for reftoring to the Crown of this kingdom
the ancient jurifdiclion over the ftate eccleftaftical, and

abdliming all foreign power repugnant to the fame. And
all ecclefiaftical perfons having cure of fouls, and all other

preachers and readers of divinity leclures, {hall to the ut-

rermoft of their wit knowledge and learning, purely and

iincerelv,. without any colour or di/Timulation, teach ma-

3 nifeft
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nifeft open and declare, four times a year at leaft, irr their

fermons and other collations and lectures, that all ufurped

and foreign power (forafmuch as the fame hath no efta-

blifhment nor ground by the law of god) is for moft juft

caufes taken awav and abolifhed ; and that therefore, no
manner of obedience or fubjection is due unto any fucft\

foreign power.

3. By the 26 H. 8. c. 1. The king (hall be taken as

the only fupreme head in earth of the church of England,

and fhall have and enjoy annexed to the imperial crown
of this realm, all honours dignities preheminences jurif-

diclions privileges authorities immunities profits and com-
modities to the faid dignity of fupreme head of the fame
church belonging ; and {hall have power, from time to

time, to vifu reprefs redrefs reform order correct reftrain

and amend all fuch errors herefies abufes offences con-
tempts and enormities, which by any fpiritual authority

may lawfully be reformed reprefled ordered redrefled cor-

rected retrained or amended ; any ufage, cuftom, foreign

laws, foreign authority, prescription, or any other thing

to the contrary notwithstanding.

4. And by the 35 H. 8. c. 3. Whereas the king hath

heretofore been and is juftly lawfully and notorioufiy

known named publifhed and declared, to be king of Eng-
land France and Ireland, defender of the faith, and of the

church of England and alfo of Ireland in earth fupreme
head, and hath juftly and lawfully ufed the title and name
thereof; it is enacted, that all his majefty's fubjects fhall

from henceforth accept and take the fame his majefty's

ftyle as it is declared and fet forth in manner and form
following; viz. Henry the eighth , by the grace of god, king

of England France and Ireldnd, defender of the faith\ and of
the church of England and alfo of Ireland in earth the juprem-e

head: and the laid ftyle fhall be for ever united and an-

nexed to the imperial crown of this realm.

5. And by the 1 Eliz. c. 1. To the intent that all the

ufurped and foreign power and authority, fpiritual and
temporal, may for ever be clearly extinguifhed, and ne-
ver to be ufed or obeyed within this realm ; it is enacted,

that no foreign prince perfon prelate ftate or potentate,

fpiritual or temporal, fhall at any time ufe enjoy or exer-

cife any manner of power jurifdi&ion fuperiority authority

preheminence or privilege, fpiritual or eccleftaftical, with-
in this realm ; but the fame (hall be clearly abolifhed for

ever : any ftatute, ordinance, cuftom, conftitutions, or

any other matter or caufe whatever to the contrary not-

withftanding, /. 16,

hvA
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And fuch jurifdiclions privileges fuperiorities and pre-

heminences, fpiritual and ecclefiaflical, as by any fpiritual

or ecclefiaflical power or authority hath been heretofore or

may lawfully be exercifed or ufed, for the viiitation of

the ecclefiaflical flate and perfons, and for reformation

order and correction of the fame, and of all manner of

errors herefies fchifms abufes offences contempts and enor-

mities, fhall for ever be united and annexed to the impe-

rial crown of this realm,
f. 17.

And for the utter extinguifhments of all foreign and

ufurped power and authority, it is enadted ; that if any

perfon fhall by writing, printing, teaching, preaching,

exprefs words, deed or act, advifedly malicioufly and di-

rectly affirm hold fland with fet forth maintain or defend

the authority preheminence power or jurifdiction, fpiritual

or ecclefiaflical, of any foreign prince prelate perfon ftate

or potentate whatfoever, heretofore claimed ufed or ufurp-

ed within this realm ; or {hall advifedly malicioufly and

directly put in ure or execute any thing, for the extolling

advancement fetting forth maintenance or defence of any

fuch pretended or ufurped jurifdiction power prehemi-

nence and authority, or any part thereof j he, his abet-

tors aiders procurers and counfellors, being thereof attaint-

ed according to the true order and courfe of the common
laws of this realm, (hall for the firfl offence forfeit to the

king all his goods and chattels, as well real as perfonal

;

and if he have not goods worth 20 1 he fhall alfo be im-

prifoned for a year ; and alfo all the ecclefiaflical promo-

tions of every fpiritual perfon fo offending (hall be void

;

for the fecond offence fhall incur a praemunire : and for

the third offence fhall be guilty of high trcafon. But no
perfon fhall be molefled for any offence by preaching

teaching or words, unlefs he be indicted within one half

year. And no perfon fhall be indicted or arraigned for

any offence adjudged by this act, unlefs there be twofuij

ficient witnefTes or more, to teflify the offence j and the

faid witneffes, or fo many of them as fhall be living, and

within the realm at the time of the arraignment, fhall be

brought forth in perfon -face to face to give evidence, if the

party require it. And if any perfon fhall happen to give

relief aid or comfort, to a perfon offending in any fuch

cafe of praemunire or treafon ; this fhall not be taken, to

be an offence, unlets there be two fufficient witnefies

openly to teflify, that the perfon had notice and know-
ledge of the offence committed,

f. 27, 28, 29, 3c, 31;,

,37, 38. And by the 23 El, c. 1. f. 8. The juflices of

the
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tile peace may inquire of offence* within this aft (but not

hear and determine the fame) , within a year and a day after

the offence committed.

6. And by the 5 El. c. 1. (which aft is required to be

read at every quarter feflions, leet and law day, and once

in every term in the open hall of every houfe of court and

chancery), if any perfon fhall by writing, printing,

preaching or teaching, deed or aft, advifedly and witting-

ly hold or Hand with, to extol fet forth maintain or de-

fend the authority jurisdiction or power of the bifhop of

Rome or of his fee, heretofore claimed ufed or ufurped with-

in this realm ; or by any fpeech open deed or aft, ad-

vifedly and wittingly attribute any fuch manner of jurif-

diction authority or preheminence to the faid bifhop or fee

of Rome within this realm : he, his abettors procurers

and councilors, and alfo their aiders afliftants and com-
forters, upon purpofe and to the intent to fet forth fur-

ther and extol the faid ufurped power, being thereof law-

fully indifted or prefenced within one yea*-, and convifted

or attainted at any time after, fhall incur a praemunire:

And as well juffices of aflize ifi tneir circuits, as juftices

of the peace in their'quarter \ ; pen feflions, may inquire

thereof as of other oLi againft the peace, and fhall

certify every preferi hereof into the king's bench,

within forty days, ifSfhe* term be then open j if not, at

the firfl day of the full term next following the faid forty

days; on pain of iool. and the juftices of the king's

bench fhall hear and determine the fame, as in other cafes

of praemunire. And for the fecond offence, fuch perfon

fhall be guilty of high treafon : But not to work corrup-

tion of blood, dilherifon of heirs, or forfeiture of dower.
Provided ; that the charitable giving of reafonable alms to

any ofTertder, without fraud or covin, fhall not be deemed
any fifch abetment procuring cbunfelling aiding aflifting

or comforting, as thereby to incur any pain or forfeiture.

His abettors procurers and counfellors> and alfo their aiders

njfiftants and comforters'] An indiftment againft any fuch
perfon muft be, knowing x\\z principal to be a maintainer
of the, jurifdiftion of the pope; and to fay, againft the

form of theftatute only, is not fufficient. 1 H. H. 332.

Charitable giving of reafonable alms'] This fpecial claufe

of giving alms not to make an aider or comforter, if the
alms be reafonable and without covin, tho' the offender
be not imprifoned nor under bail, feems to be but agree-
able to the common law -

2 and therefore it feems even Ifc

the
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the common law, if a phyfician or furgeon minifler help

to an offender lick or wounded, tho' he know him to be

an offender even in treafon, this makes him not a traytor,

for it is done upon the account of common humanity j but

it will be mifprifion of treafon, if he know it, and do

not difcover him. I H. H. 332.

7. Finally, by the 3 J. c. 4. If any perfonfhall, either

upon the feas, of beyond the feas, or in any other place

within the king's dominions, put in practice to abfolve

perfuade or withdraw any of his majefty's fubjects from

their natural obedience, or to reconcile them to the pope

or fee of Rome, or to any other prince ftate or potentate
;

or fhall be willingly fo abfolved or withdrawn as afore-

faid, or willingly reconciled, or fhall promife obedience

to any fuch pretended authority prince ftate or potentate

;

he, his procurers and counfellors, aiders and maintainers,

knowing the fame, fhall be guilty of high treafon.
f. 22,

But this fhall not extend to any perfon who fhall he

reconciled to the pope or fee of Rome (for and touching

the point of fo being reconciled only) that fhall return

into this realm, and thereupon within fix day9 before the

bifhop of the diocefe or two juftices of the peace of the

county where he fhall arrive, fubmit himfelf and take the

oaths (of allegiance and fupremacy, 1 W. fejf. 1. c. 8.)

:

which oaths the faid bifhop or juftices fhall certify at the

next femons, on pain of 40 1. /. 24.

And perlons fhall be tried for thefe offences, at the

aflizes of that county, or in the king's bench, and be

there proceeded againft as if the treafon had been commit-

ted in the county where the perfon fhall be taken. /. 25.

III. Peter-pence abolijhed.

Peter-pence was an annual tribute of one penny, paid at

Rome out of every family at the feafr. of St. Peter. Gibf,

And this, Ina the Saxon king, when he went in pil-

grimage to Rome about the year 740, gave to the .pope,

partly as alms, . and partly in recompence of a houfe erect-

ed in Rome for Englifh pilgrims. God. 111, 356.
And this continued to be paid generally until the time

of king Henry the eighth, when it was enacted, that from
thenceforth no perfon fhall pay any penfions, cenfes, por-

tions, peter-pence, or any other impofitions, to the ufe

of the bifhop or fee of Rome. 25 H. 8. r. 21.
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IV. Firft fruits and tenths taken from the pope.

Firft fruits, annates, or primitive, are the firft fruits

after the avoidance of every fpiritual living for one whole

year. Thefe have been paid of very ancient time ; for

amongft the laws of king Ina, who began his reign in the

year 712, there is an order for the payment thereof. But
the pope did not obtain to have them appropriated to him-

felf, until after the reign of king Edward the firft. 4 hijh

120. God. In trod. 49. Deggc P. 2. c. 15.

Tenths, decimae, are the tenth part of the yearly value

of all ecclefiaftical livings. This payment was exacted

from the clergy by the pope in the reign of king Edward
the firft ; and was femetimes granted by the pope to the

kings of this realm, efpecially for the aid of the holy

land : but afterwards thefe tenths became wholly appro-

priated to the fee of Rome. 4 Injl. 120, 121.

But by the 26 H, 8. t. 3. The revenues of the fit (I

fruits and tenths arc for ever annexed to the imperial

Crown of this realm.

V. The pope's prefentation to benefices.

1. By the 25 Ed. 3. ft. 6. If any refervr.tion, coila^

tion, or provifion be made by the court of Rome, of any

archbifhoprick, biihoprick, dignity, or other benefice,

in difturbance of the rightful donors ; the king (hall pre-

fent for that time, if fuch donors mall not ihemfelves.

exercife their right. And if perfons lawfully prefented

fhall be difturbed by fuch provifors \ then the faid pfovf-

fors, their procurators, executors, and notaries fhall be

attached by their body, and brought in to anfwer, and ii

they be convict, they fhall abide in prifon without bail,

till they have made fine to the king and gree to the party

grieved ; and before they be delivered, they fhall make
full renunciation, and find furety that they fhall not at-

tempt fuch things in time to come. And if they cannot

be found, the exigent mall go ag.iinft them.

2. By the 38 Ed. 3.7?. 2. To ceafe the perils that

fhall happen, becaufe of provifiens of benefices; it is or-

dained, that all perfons obtaining fuch provifions, fhall

be punifhed according to the aforefaid ftatute of the 25
Ed. 3. and they who cannot be attached, if they appear

not in two months, fhall be punimed according to the

ftatute of provifors of the 27 Ed. 3. c. 1. (hsreaftzr fol-

lowing).

Vol. III. I 3- By
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3. By the 12 R. 2. c. 15. No perfon (hall pafs or fend

out of the realm, without the king's licence, to provide

for himfelf a benefice ; on pain that fuch provifor fhall be

out of the king's protection, and the benefice to be void.

4. And by the 13 R. 2. ft. 2. c. 2. If any fhall accept

a benefice contrary to the flatute of the 25 Ed. ^.f. 6. he

(hall be banifhed out of the realm for ever, and his lands

and goods forfeited to the king.

5. By the 3 R. 2. c. 3. No perfon fhall take to ferm

any benefice of an alien, without the king's licence ; nor

fhall convey money out of the realm for fuGh ferm : on
pain of being punifhed as by the ftatute of provifors of

the 27 Ed. 3.

6. And by the 7 R. 2. c. 12. If any alien fhall pur-

chafe and occupy any benefice, without the king's licence

;

he fhall'be comprifed within the flatute of the 3 R. 2. c. 3.

and moreover fhall incur the forfeitures of the 25 Ed. 3.

ft. 5. c. 22. (that is, he jhall be out of the king s protection.)

7. And finally, by the 16 R. 2. c. 5. which is the fa-

mous ftatute called the ftatute of praemunire ; If any fhall

purchafe or purfue, in the court of Rome or elfewhere,

any tranflation of any prelate out of the realm, or from
one bifhoprick to another, he fhall be put out of the

king's protection, his lands and goods forfeit to the king,

and fhall be attached by his body if he may be found, and

brought before the king and his council there to anfwer,

or elfe procefs to he made againft him by praemunire facias,

as in other ftatutes of provifors.

Shall be put out of the king s protc£lion\ By thefe words,

the perfons attainted in a writ of praemunire, are difabled

to have any action or remedy by the king's law or the

king's writs ; for the law and the king's writs are the

things whereby a man is protected and aided ; fo as he

who is out of the king's protection, is out of the aid and
protection of the law. 3 Injl. 126.

VI. Appeals to Rome.

. 1. The ftatutes concerning the prohibition of appeals

to Rome, are but declaratory of the ancient law of the

realm. 4 Inft. 340, 341.
2. The firft attempt of any appeal to the fee of Rome

out of England, was byAnfelm archbifhop of Canterbury,
in the reign of William Rufus ; and yet it took no effect.

4 inft- 34*-

And
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And the fame is oppofed by the Itatutes following

:

3. By the 27 Ed. 3. c. 1. called the flatute of provi-

fors, All the people cf the king's ligeance, which fhall

draw any out of the realm in plea, whereof the cogni-

fance pertaineth to the king's court, cr of things whereof

judgments be given in the king's courtj or which do fue

in any other court, to defeat or impeach the judgments

given in the king's court, fhall have a day containing the

fpace of two months by warning to be made to them, to

appear before the king and his council, or in his chancery,

or before the king's juitiees of the one bench or the other,

to anfvver to the king for the contempt. And if they

come not at the day to be at the law ; they, their procu-

rators attorn ies executors notaries and maintainers, fhall

be put out of the king's protection, and their lands and

goods forfeit to the king, and their bodies (wherefoever

they may be found) fhall be taken and imprifoned and
ranfomed at the king's will : And upon the fame a writ

fhall be made, to take them by their bodies, and to feize

their lands and goods into the king's hands; and if it be

returned that they be not found, they fhall be put in exi-

gent and outlawed.

4. By the 38 Ed. 3. ft. 1. To ceafe the perils that

fhall happen, becaufe of citations out of the court of Rome,
upon caufes whofe cognizance pertaineth to the king's

court ; it is ordained, that all perfons obtaining fuch cita-

tions fhall be punifhed according to the flatute of the 25
Ed. 3. //. 6. (above recited) ; and they who cannot be

attached, if they appear not in two months, fhall be pu-
nifhed according to the aforefaid ftatute of provifors. And
the king, clergy, and laity do mutually engage, to fland

by one another in defence of this act.

5. By the 13 R. i.ft. 2. c. 3. If any perfon fhall bring

Or fend into the realm any fummons, fentences, or ex--

eommunications, againit any perfon for executing the

flatute of provifors j he fhall be imprifoned, and forfeit

his lands and o;oods, and incur the pain of life and mem-
ber : And if any prelate make execution thereof, his tem-
poralties fhall be taken into the king's hands ; and if any
perfon of lefs eflate than a prelate make fucb execution,

he fhall be imprifoned, and make fine and ranfom by the

difcretion of the king's council.

6. By the flatute of praemunire, 16 R. 2. c. 5. If any
fhall purchafe or purfue, in the court of Rome or elfe-

vvhere, any procefles, fentences of excommunication,
bulls or inflruments, againfl any perfon executing jttdg-

I 2 ments
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merits in the king's courts ; or fhall bring within the

realm or receive the fame : he fhall be put out of the Icing's

protection-, his lands and goods forfeit to the king, and

fhall be attached by nis body if he may be found, and

brought before the king and his council there to anfwer,

or elfe procefs to be made againft him by praemunire facias,

. as in other f!atutes of provifors.

Or elfeiuhcrc'] It hath been faid, that fuits in the eccle-

fiailical courts within this realm are within thefe words,

if they concern matters the cognizance whereof belongs

to the common law ; as where a bifliop deprives an in-

cumbent of a donative, or excommunicates a man for

hunting in his parks, i Haw, 51.

But it feemeth that a fuit in thofe courts, for a matter

which appears not by the libel it felf, but only by the de-

fendant's plea or other matter fubfequent, to be of tempo-

ral cognizance (as where a plaintiff libels for tithes, and

the defendant pleads that they were fevered from the nine

-parts, by which they became a lay fee), is not within the

itatute ; becaufe it appears not that either the plaintiff or

the judge knew that they were fevered. 1 Haw. 52.

7. Finally, by the 24 H 8. a 12. All caufes tefta-

mentarv, caufes of matrimony, and divorces, rights of

tithes, oblations, and obventions (the knowledge whereof

by the goodnefs of princes of this realm, and by the laws

and cuftoms of the fame, appertaineth to the fpiritual ju-

rifdjetion of this realm) fhall be determined within the

king's jurifdi&ion and authority, and not el fewhere ; any

foreign inhibitions, appeals, fentences, fummons, cita-

tions, fufpenfions, interdictions, excommunications, re-

ftraints, judgments, of other procefs or impediments

whatfoeyer notwithstanding. And all fpiritual perfons

•fhall and may ufe, minifter, and execute all divine fer-

vices, any foreign citations, proceffes* inhibitions,

fufpenfions, interdictions, excommunications, or appeal-

touching any the canfes aforefaid, from or to the fee of

Rome, or any' other foreign prince or court, to the con-

trary notwithstanding : And if they fhall, by the occa-

sion thereof, refine to minifter the fame, they fhall be

imprifoned for a year, and make fine and ranfom at the

king's pleafure.

And if any perfoii in any of the caufes aforefaid, fhall

attempt or procure from the lee of Rome or elfewhere,

any foreign procefs or other the inftruments abovemen-

rioned, or execute any of the fame, or do any thing ta>

the
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the hindrance of any procefs fcntencc judgment or deter-

mination in any courts of this realm, for any the caufes

aforefaid ; he, his fautors comforters abettors procurers

executors and counfellors, fnall incur a praemunire.

VII. Bringing bulls and other injlrumcnts from Rome.

1. By the 25 //. 8. c. 21. If any perfon mall fue to

the court or fee of Rome for any licence, faculty, or dif-

penfation, or put any of the fame in execution ; he fhall

incur a praemunire.

2. And by the 28 //. 8. 16. Al! bulls breves, facul-

ties, and difpenfations heretofore obtained of the fee of

Rome, fhall be void ; and fhall not be pleaded in any
court of this realm, on pain of a pnemunirc.

Yet it hath been holden, that the alledgim: of an an-

cient bull, in order to induce another principal matter,

whereon to ground a title, without claiming any thing

from the bull it {c\f
y is not within this flatute. 1 Haw.

3. By the 13 Eliz. c. 2. If any perfon fhall ufe or put

in ure any bull writing or inftrument written or printed,

of abfolution or reconciliation obtained from the bifhop

of Rome or other perfon claiming authority by or from
him ; or fhall take upon him by colour thereof to abfolve

or reconcile any perfon, or to grant or promife to any
perfon any fuch abfolution or reconciliation, by any
fpeech, preaching, teaching, writing, or any other open
deed ; or mail willingly receive and take any fuch abib-

lution or reconciliation ; or fhall obtain from the bifhop

of Rome any manner of bull, writing, or inftrument,

written or printed, containing any thing matter or caufe

whatfoever ; or fnall publifh or by any means put in ure

any fuch bull, writing, or inftrument ; he, his procurers

abettors and counfellors to the fact and committing of the

faid offence, being attainted according to the courfeof the

laws of this realm, fhall be adjudged guilty of high trca-

fon. And all aiders comforters or maintainors of any the

faid offenders, after committing any the faid offences, to

the intent to fet forth uphold or allow the execution of
the faid ufurped power, fhall incur a praemunire.

And if any perfon to whom any fuch abfolution, re-

conciliation, bull, writing or inibument fhall be offered

moved or perfuaded to be ufed put in ure or executed,

fhall conceal the fame offer motion or perfuafion, and not

djfclofe the fame by writing or othet wife within fix weeks

I 3 to
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to fome of the privy council j he (hall be guilty of mif-

prifion of high treafon.

(And the juftices of the peace may inquire thereof (but

not hear and determine the fame} within a year and a day

after the offence committed. 23 EL c. 1.
f. 8.)

And if any juftice of the peace to whom any the faici

offences fhall be declared, do not within fourteen days

iignify the fame to one of the privy council j he fhall in-

cur a praemunire.

VI1L Popijh books and relicks.

j, By the 3^4 Ed. 6. c. 10. All books called anti-

phoners, mifials, grailes, proceiTionals, manuals, legends,

pies, portuaffes, primers in latin and englifh, couchers,

journals, ordinals, qx other books or writings heretofore

ufed for the fcryicp of the church, written 'or printed in

theen<?lifh or latin tongue, other than fuch as fhall be fet

forth by the king's majefty, fhall be clearly and utterly

abolifhed, extinguished, and forbidden for ever to be ufed

or kept in this realm.

And if any perfon or body corporate that fhall have in

his or their cuilody any the faid books or writings, or

any images of ftone, timber, alabafter, or earth, graven

carved or painted, which have been taken out of or ftand

in any church or chapel, and do not deftroy the fame

images and every of them, and deliver every of the fame

books to the mayor, bailiff, conftabje, or churchwardens

of the town where fuch books fhall be, to be by them
delivered ovec openly within three months next follow-

ing after fuch delivery, to the archbifhop, bifhop, chan-

cellor, or commiffary of the diocefe, to the intent that

they may caufe them immediately after either to be openly

burnt, or ptherwife defaced and deftroyed ; (he) mail for

every fuel] book or books willingly retained forfeit to the

king for the firfr offence twenty millings, for the fecond

four pounds, and fQr the third fhal) futfer imprisonment

at the king's will.

And if any mayors, bailiffs, conftables, or church-

wardens, do not within three months after receipt of the

fame books deliver them to the archbifhop, bifhop, chan-

cellor, or commiffary; and if fuch archbifhop, bifhop,

chancellor, or commiffary do not, within forty days after

receipt of fuch books, burn, deface and deftroy the fame

;

every of them fo offending fhall forfeit to the king 40 1.

The one half of all which forfeitures fhall be to any of the

fttbje&s that will fue for the fame.

And
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And the juftices of affize in their circuits, and juflices

of the peace in the general feffions, may inquire of, hear,

and determine the fame.

But nothing herein (hall extend to any image or pic-

ture, fct or graven upon any tomb, in any church, cha-

pe], or church yard, only for a monument of any king,

prince, nobleman, or other dead perfon, which hath not

been commonly reputed and taken for a faint.

Alfo, any perfon may ufe keep and have any primers

in the englifh or latin tongue, fet forth by king Hen. 8.

fo that the fentences of invocation or prayer to faints be

blotted or put out of the fame.

2. By the 13 Eliz. c. 2. If any perfon fhall bring into

*the realm any token or thing called by the name of agnus

dei, or any croffes pictures beads or fuch like vain and

fuperftitious things from the bifhop or fee of Rome, or

from any perfon authorized or claiming authority from the

(aid bifhop of Rome to confecrate or hallow the fame ;

and fhall deliver or caufe or offer to be delivered the fame

or any of them to any fubjecl: of this realm, to be worn
or ufed : he, and alfo every other perfon who fhall receive

the fame to the intent to ufe and wear the fame, fhall

incur a praemunire.

Provided, that if any perfon to whom any fuch agnus

dei or other the things aforefaid fhall be offered to be de-

livered, fhall apprehend the party offering the fame, and
bring him to the next juftice of the peace, if he fhall be

able fo to do ; or for lack of fuch ability, fhall within

three days difclofe the name of fuch perfon fo offering the

fame and his dwelling place or place of refort (which he

mall endeavour himfelf to know by all the means he can)

to the ordinary of the diocefe or to a juftice of the peace of

the fhire where fuch perfon to whom fuch offer fhall be

made mail be reliant ; and alfo if fuch perfon to whom
iuch offer fhall be made fhall happen to receive any fuch

agnus dei or other thing above remembred, and fhall in

one day next after fuch receipt deliver the fame to a juftice

of the peace : in fuch cafe he fhall not incur any danger

or penalty.

And if any juftice of the peace, to whom any the faid

offences fhall be declared, do not within fourteen days

fignify the fame to one of the privy council, he fhall incur

a pi"aemunire.

3. By the 3 J. c\ 5, No perfon fhall bring from be-

yond the feas, nor mail print fell or buy any popifh pri-

mers, ladies pfalters, manuals, rofaries, popifh catechtfms,

I 4 miilalsa
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miffals, breviaries, portals, legends, and lives of faints,

containing fupei ititious matter, printed or written in any

language whatfoever, nor any other fuperftitious books

printed or written in the englifh tongue ; on pain of 40 fh.

for every book, one third to the king, one third to him

that mall fue, and one third to the poor of the parifh

where fuch books fhall be found and the laid books to be

burned, f. 25.

And rwojuftices of the peace (and mayors within cities

and towns corporate) may fearch the houfes and lodgings

of every popifh recufant convict, or of every perfon whofe

wife is a popifh recufant convict, for popifh books and re-

licks of popery ; and if any altar, pix, beads, pictures, or

fuch like popifh relicts, or any popifh book or books, fhall

be found in any of their cuftody, as in the opinion of the

faid juftiees (or mayor) fhall be thought unmeet for fuch

recufant to have or ufe, the fame mall prefently be de-

faced and burnt, if it be meet to be burned ; and if it

be a crucifix, or other rclick of any price, the fame to

be defaced at the general quarter fefiions of the peace in

the county where the fame fhall be found, and the fame

fo defaced to be reftored to the owner,
f. 26.

Note; a recufant* in general, fignifieth any perfon,

whether papift or other, who refufeth to go to church

and to worfhip god after the manner of the church of

England ; a popijh recufant^ is papift who fo refufeth ; and

a poptfi rccujant ccnvicl^ is papift legally convicted of fuch

offence.

IX. Jefuiis and popifh priefts.

j. By the 27 EL c. 2. All jefuits, feminary priefts,

and other priefts whatfoever made or ordained out of the

realm, or within the realm, by any authority derived or

pretended from the fee of Rome, fhall depart out of the

realm,
f.

2.

And it mall not be lawful for any jefuit, feminary

prieft, or other fuch prieft, deacon, or religious or ec-

clefraftical perfon whatfoever, being born within the realm,

and made ordained or profefTed by any authority derived

or pretended from the fee of Rome, by what name title

or degree foever the fame fhall be called or known, to

come into be or remain in any part of the realm ; and

if he do, he fhall be guilty of high treafon. f. 3.

And every perfon who fhall wittingly and willingly re-

ceive relieve comfort aid or maintain any fuch jefuit femi-

nary
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nary pricll cr other prieft deacon or religious or ecclefia-

ftical perlbn as aforefaid, (hall be guilty of felony with-

out benefit of clergy,
f. 4.

And if any fubject (not being ajefuit feminary prieft or

other fuch prieft deacon or religious or eccleiiaftical perfon

as is before mentioned) who fhall be of or brought up in

any college of jefuits or feminary out of this realm in any

foreign parts, fhall not in fix months next after procla-

mation in that behalf to be made in the city of London
under the ereat feal of England, return into this realm,

and thereupon (within two days next after fuch return)

before the bifhop of the diocefe or two juftices of the

peace of the county where he fhall arrive, fubmit him-
felf and take the oath of fupremacy ; every fuch per-

fon who fhall otherwife return into or be in this realm

without fubmiuion as aforefaid, fhall be guilty of high

treafon. f. 5.

And if any perfon fhall wittingly and willingly either

directly or indirectly convey deliver or fend, or procure

to be conveyed or delivered to be fent out of this realm

into any foreign parts ; or fhall otherwife wittingly or

willingly give or contribute any money or other relief to

or for any jefuit feminary prieft or fuch other prieft dea-

con or religious or ecclefiaftical perfon as is aforefaid, or

to or for the maintenance or relief of any college of
jefuits or feminary out of the realm in any foreign

parts, or of any perfon then being of or in the fame
colleges or feminaries and not returned with fubmif-

fion as in this act is expreffed ; he fhall incur a prae-

munire,
f. 6.

And every offence againft this act may be inquired

of heard and determined as well in the court of kind's

bench in the county where the fame court fhall for the

time be, as alfo in any other county within this realm

where the offence fhall be committed, or where the offen-

der fhall be taken,
f. 8.

But nothing herein fhall extend to any fuch jefuit fe-

minary prieft or other fuch prieft deacon or religious or
ecclefiaftical perfon as is before mentioned, as fhall within
three days after he come into the realm, fubmit himfelf
to fome archbiihcp or bifhop of this realm or to fome ju-
ftice of the peace within the county where he fhall ar-

rive or land, and do thereupon truly and fincerely before

fuch archbifhop bifhop or juftice of the peace take the

oath of fupremacy, and by writing under his hand confefs

and acknowledge, and from thenceforth continue, his

due
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due obedience to the laws and ftatutes of this realm in

caufes of religion, f. 10.

And every perfon who (hall know and underftand that

any fuch jefuit feminary prieft or other prieft abovefaid

fhall be within this realm, and fhall not difcover the fame

to a juftice of the peace or other higher officer in twelve

days, but willingly conceal his knowledge therein ; fhall

be fined and imprifoned at the king's pleafure. And if

fuch juftice of he peace or other fuch officer to whom
fuch matter fhall be fo difccvered, do not within twenty

eight days give information thereof to fome of the privy

council ; he fhall forfeit 200 marks,
f. 13.

And fuch of the privy council to whom fuch informa-

tion fhall be made, fhall thereupon deliver a note in

writing, fubfcribed with his hand, teftifying that fuch

information was made to him.
f. 14.

And all fuch oaths and fubmiflions as fhall be made by
force of this act, fhall be certified into the chancery by
the parties before whom the fame fhall be made, within

three months after fuch fubmiflion ; on pain of 100 1. to

the queen,
f. 15.

And if any perfon fo fubmitting himfelf fhall within

ten years after fuch fubmiflion made come within ten

miles of the place where the queen fhall be, without efpe-

cial licence under her majefty's handj he fhall take no
benefit by his fubmiflion, but the fame fhall be void*

/16.
2. By the 35 EI. c. 2. If any perfon who fhall be fu-

fpected to be a jefuit, feminary, or mafling prieft, being

examined by any perfon having lawful authority in that

behalf to examine him, fhall refufe to anfwer directly and

truly whether he be a jefuit, or a feminary or maffing

prieft ; he fhall be committed to prifon by fuch as fhalf

fo examine him, and there continue until he fhall make
direct and true anfwer to the faid queftions whereupon he

fhall be fo examined,
f. 11.

3. And by the 3 "J.
c. 5. Such perfon as fhall firft dif-

cover to any juftice of the peace any recufant or other

perfon who fhall entertain or relieve any jefuit, feminarv,

or popifh prieft, or fhall difcover any mafs to have been

faid and the prieft that faid the fame, within three days

after the offence committed, and by reafon of fuch difco-

\ery any of the faid offenders fhall be taken and convicted

or attainted, fhall not only be freed from the danger

and penalty of any law for fucn offences if he be an of-

fender therein, but alio fhall have the third part of the

forfeiture
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forfeiture ib as the total exceed not 150 1 ; and if it do
.exceed 150I, he (hall have the ftim of 50 1 for every fuch

difcover.y : and after conviction of the offender, he {hall

have a certificate from the judges or juftices of the peace

before whom the conviction fhall happen, to be directed

to the fheriff or other officer who fhall feize the goods or

levy the forfeiture, commanding him to pay the fame-

put of the monies to be levied by virtue of the faid for-

feitures. / 1.

4. And by the 11 ci? 12 TV. c. 4. Every perfon who
fhall apprehend a popifh bifhop prieft or jefuit, and pro-

fecute him till he be convicted of faying mafs, or

of exercifing any other part of the office or function of a

popifh bifhop or prieft within this realm, fhall

have from the fheriff without fee one hundred pounds
within four months after the conviction, and demand
thereof made by tendring a certificate to the faid fheriff

under the hand of the judge or juftices before whom the

conviction fhall be, certifying fuch conviction and that

fuch popifh prieft or jefuit was taken by the perfon

claiming the reward : And if any difpute fhall arife be-

tween the perfons apprehending, the faid judge or ju-

ftices fhall by their certificate proportion the fhares as to

them mail feem juft and reafonable. And if the fheriff

fhall die or be removed before the expiration of the faid

four months, his fucceflbr fhall pay the fame within two
months after demand and certificate brought as aforefaid.

The fheriff making default fhall forfeit 200 1 to the per-

fon to whom the money is due, with full cofts. The
fheriff to be repaid the money contained in fuch certificate

out of the treafury.
f. 1, 2.

And if any popifh bifhop prieft or jefuit fhall fay mafs,

or exercife any other part of the office or function of a

popifh bifhop or prieft writhin this realm ; he fhall be

adjudged to perpetual imprifonment in fuch place within

this realm, as the king by advice of the privy council

frail appoint,
f. 3.

But this fhall not extend to any popifh prieft for faying

mafs or officiating as a prieft in the houfe of a foreign

minifter ; fo as fuch prieft be not a natural born fubject,

nor naturalized ; and fo as his name and place of his

birth, and the minifter to whom he fhall belong, be en-
tred in the office of the principal fecretary of ftate,

f 5-

X. Saying
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X. Saying or hearing mafs.

1. By the 23 EL c. 1. Every perfon who /hall fay or

fing mafs, {hall forfeit 200 marks, and be committed to

the next gaol for one year and further till he have paid

the faid Aim. And every perfon who fliall willingly hear

mafs, mall forfeit 10,0 marks, and be imprifoned for a

year. / 4.

Which faid forfeitures, by another claufe in the faid aft,

Jhall be one third to the king to his own ufe; one third

to the king for relief of the poor in the parifh where
the offence fhall be committed, to be delivered by war-
rant to the principal officers in the receipt of the ex-

chequer, without further warrant from the king ; and

one third to him who fhall fue. And if fuch perfon fhall

not be able, or fliall fail to pay the fame within three

months after judgment given ; he fhall be committed to

prifon till he have paid the fame, or conform himfelf to

go to church, f u.
And the juftices of aflize and juftices of the peace in

iheir open quarter feffions, may inquire of> hear and de-

termine the fame, f 9.

But if the offender fhall, before he be indicted, or at

his arraignment or trial before judgment, fubmit and

conform himfelf before the bifliop of the diocefe, or be^

fore the juftices where he fhall be indicted arraigned or

tried (not having before made like fubmimon at his trial

being indicted for the firft offence) ; he fliall be dis-

charged, upon his recognition of fuch fubmiflion in open

aflizes or feffions of the county where he fhall be re-

fident. f 10.

2. And by the 3 J. c. 5. Such perfon as fliall firft

difcover to any juflice of the peace anv mafs to have been

faid, and the perfons that were prefent at fuch mafs, or

any of them, within three days next after the offence

committed, and by reafon of fuch difcovery any of the

faid offenders (hall be taken and convicted or attainted,

fhall not only be freed from the danger and penalty

of any law for fuch offences if he be an offender, but alfo

fhall have the third part of the forfeiture, fo as the total

exceed not 150I; and if it do exceed 150 1, he fhall have

the fum of 50 1 for every fuch difcovery; and after con-

viction of the offender, he fhall have a certificate from the

judges or jufHces of the peace before whom the convic-

tion fhall happen, to be directed to the fheriff or other

officer
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officer who fhall feize the goods or levy the forfeiture,

commanding him to pay the fame out. of the monies to

be levied by virtue of the laid forfeitures,
f. i.

XI. Frequenting conventicles.

By the i IV. c. 18. commonly called the ac"r. of tolera-

tion; Every juftice of the peace may require any perfon

that goes to any meeting for the exercife of religion,

to n'r.yc and fubfcribe the declaration of the 30 C. 2.

againi
~ A alfo to take the oaths of allegiance

am: Supremacy (or Hm declaration of fidelity in cafe he

fc.pies tc take a-n 6a&) ; and upon refufal thereof, fhall

cc - I im to prifoft without bail, and fhall certify the

hi ~e of i (0*1 to the next feflions ; and if he fhall

upon a id tender at the fefiions refufe to make and

fu ibe the declaration aforefaid, he fhall be then and

tru recorded^ and fhall be taken thenceforth for a po-

pin .ant convicl and fufFer accordingly.

1 J there is a claufe in the faid acl, that ndthing in

that act contained fhall give any eafe benefit or advantage,

to any papift or popifh recufant whatfoever.

XII. Fcreign education of papifts.

1. By the 1 Ja. c. 4. Every perfon who fhall pafs or

go, or fhall fend any child or any other perfon under his

government, into any the parts beyond the feas, out of

the king's obedience, to the intent to enter into or be
relident in any college feminary or houfe of jefuits priefts

cr any other popifh order profeffron or calling, or re-

pair to any the fame, to be inftrucled perfuaded or

ftrengthned in the popilh religion, or in any fort to pro-

fe-fs the feme; every fach perfon fo fending any child of

other perfon beyond the feas to anv fuch purpofe, fhall

forfeit to the king 100 1 , and every fuch perfon fo palling

or being fent, fhall in refpeel: of himfelf only and not

of his heirs or poiterity, be difabled to inherit purchafe

t ake have or enjoy any lands profits goods debts du-
tie

; legacies or fums of money within this realm, and
a itates and intereli in trtrft for him fhall be void,

y
:f fuch perfon cr child fo patting or fent fhall

: ore conformable and obedient to the laws of the

and fhall repair to church, and continue in fuch

:y y he fhall during fuch time as he fhall fo

continue
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continue, be difcliarged of every fuch difabiliry and inca-f

pacity. / 7.

And by the fame ac~r, N6 woman, nor any child mv-
der the age of twenty one years (except failors or fhip

boys, or the apprentice or factor of a merchant) (hall be
permitted to pafs over the feas (except by licence of the

king, or of fix or more of the privy council under their

hands) ; on pain that the officer of the port that fhaH

willingly or negligently fuffer any fuch to pafs, or mall

not enter the names of fuch pafTengers licenfed, mall for-

feit his office and his goods ; and on pain that the owner
of the fhip that mall wittingly or willingly carry any

fuch over fea without fuch licence, fhall forfeit the fhip

and tackle; and every matter or mariner of or in any
veffel offending as aforefaid, fhall forfeit his goods, and
be imprifoned for twelve months,

f. 8.

The one half of all which forfeitures mall be to the

king, and half to him that will fue. f. 9.

2. And by. the 3 J. c. 5. If the children of any fub-

jedfc within this realm (the faid children not being foldiers

mariners merchants or their apprentices or faclors) to

prevent their good education in England, or for any
other caufe, fhall be fent or go beyond feas, without li-

cence of the king, or cf fix of the privy council (where-

of the principal fecrctary to be one) under their hands

and feals ; every fuch child mall take no benefit by any

gift conveyance defcent devife or otherwife of any lands

leafes or goods, until he being of the age of eighteen

years take the oaths of allegiance and fupremacy before

a juftice of the peace where the parent fhall inhabit ; and

in the mean time the mext of kin, who (hall be no po-

pifh recufant, fhall enjoy the fame until he fhall conform
himfelf and take the faid oaths and receive the fa-

crament : And after fuch oatho taken and conforming

and receiving the facrament, he who received the pro-

fits fhall make account thereof, and in reafonable time

make payment thereof, and reftore the value of fuch

goods,
f. 16.

And all fuch pcrfons as fhall fo fend fuch child or

children over feas, fhall forfeit 100 1 (to him who fhall

difcovcr and convict the offender. 11 cf 12 W, c. 4.

/ 6.) / 16.

3. And by the 3 C. c. 2. If any perfon fhall pafs or

go, or fhall convey or fend, or caufe to be fent or con-

veyed any child or other perfon into any parts beyond the

feas out of the kittg'a obedience, to the intent and pur-

pofe
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pofe to enter into or be refident or trained up in any

priory, abbey, nunnery, popifh univerfity, college or

fchool, or houfe of jefuits, priefts, or in any private po-

pifh family, and fhall be there by any jefuit, feminary

prieft, frier, monk, or other popifh perfon initru&ed

perfuaded or ftrengthned in the popifh religion, in any

fort to profefs the fame ; or fhall convey or f.nd, or caufc

to be conveyed or fent any fum of money or other thing,

for the maintenance of any child or other perfon gone or

fent and trained and mftrucled as is aforefaid, or under

colour of any charity benevolence or alms towards the

relief of any priory abbey or nunnery college fchool or

any religious houfe: every perfon fo fending conveying

or caufing to be fent and conveyed as well any fuch child

or other perfon, as any fum of money or other thing,

and every perfon being fent beyond the feas, fhall be dis-

abled to fue or ufe any action bill plaint or information

in courfe of law, or to profecute any fuit in any court

of equity, or to be committee of any ward, or exe-

cutor or administrator to any perfon, or capable of any

legacy or deed of gift, or to bear any office ; and fhall

forfeit his goods, and fhall forfeit his lands during

life, f 1.

The faid offences to be inquired of heard and de-

termined in the king's bench, or at the affizes of fuch

counties where the offenders did laft dwell or abide,

or whence they departed out of the realm, or where they

were taken, f. 3.

Provided, that no perfon fo fent or conveyed, that

fhall within fix months after his return conform him-
felf to the efiablifhed religion and receive the facra-

ment according to the ftatutes made concerning con-
formity from popifh recufants, fhall incur any the faid

penalties,
f. 2.

And if at anv time after the faid fix months he fhall

fo conform himfelf, he fhall have his lands reftored,

during the time that he fhall fo continue in fuch confor-

mity. / 4.

XIII. Popi/b children of proteftants.

If any perfon not bred up by his parents from his in-

fancy in the popifh religion, and profefiing himfelf to be

a popifh recufant, fhall breed up mftru® or educate his

,
child or children, or fuffer them to be inftructed or edu-
cated in the popifh religion ; he fhall be difabled of bear-

ing any orTce or place of truft or profit, in church

a or
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or ftate : And all fuch children as fhall be Co brought
up inftru&ed or educated, fhall be difabled of bear-

ing any fuch office or place of truft or profit until they
be perfectly reconciled and converted to the church of
England, and fhall take the oaths of allegiance and fu-

premacy before the juftices of the peace at the quarter
feffions of the place where they fhall inhabit, and there-

upon receive the facrament of the lord's fupper, and ob-
tain a certificate thereof, under the hands of two of the

faid juftices. 25 C. 2. c. 2. / 8.

XIV. ProteJIant children of papijls.

If any popifh parent, in order to compel his prote-

ftant child to change his religion, fhall refufe to allow

him a fitting maintenance, fuitable to the degree and

abirlity of fuch parent, and to the age and education of

fuch child ; then upon complaint thereof to the lord

chancellor, he mail make order therein. 1 1 b9

12 IV. c. 4.,

XV. Papijls not repairing to church*

I. By the 1 El. c. 2. All perfons fhall diligently and
faithfully, having no lawful or reafonable excufe to be

abfent, endeavour themfelves to refort to their parifh

church or chapel accuftomed, or upon reafonable let

thereof to fome ufual place where common prayer and

fuch fervice of god fhall be ufed in fuch time of let, up-

on every funday and other days ordained and ufed to be

kept as holidays, and then and there to abide orderly and

foberly during the time of common prayer, preaching or

other fervice of god there to be ufed and miniftred ; on
pain of punifhment by the cenfures of the church, and

alfo upon pain that every perfon fo offending fhall for-

feit for every fuch offence i2d. to be levied by the

churchwardens of the parifh where fuch offence mall

be done, to the ufe of the poor of the fame parifh, of

the goods lands and tenements of fuch offender, by way
of diftrefs. f. 14.

And all archbifhops bifhops and all other their officers

exercifing ecclefiaftical jurifdic~tion, as well in places ex-

empt as not exempt, within their diocefe, mail have

power to reform correct and punifh by cenfures of the

church, all offenders within any their jurifdiction or dio-

cefe. f. 16.

And the juftices of aiTIze may inquire of hear and de-

termine, the fame. f. 17.
" 2 And
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And the archbifhop or bifhop may at his liberty and

pleafure affociate himfelf to the juftices of aflize, for the

inquiring of hearing and determining the fame. f 18.

But noperfon fhall be molefted for the faid offence un-

lefs he be thereof indicted at the next aflize. f 20.

And the mayor of London and all other mayors bailiffs

and other head officers of cities boroughs and towns cor-

porate to which the juftices of aflize do not commonly
repair, fhall have power to inquire of hear and determine

the fame yearly within fifteen days after Eafter and Mi-
chaelmas, in like manner as the juftices of aflize may do.

/ 22.

And all archbifhops and bifhops, and every of their

chancellors, commiffaries, archdeacons, and other ordi-

naries, having any peculiar ecclefiaftical jurifdicfion, fhall

have power as well to inquire in their vifitation fynods

and elfewhere within their jurifdiction, at any other time

and place, to take accufations and informations of the

faid offences committed within the limits of their jurif-

dicfion, and to punifh the fame by admonition excom-
munication fequeftration or deprivation and other cenfures

and procefs in like form as heretofore hath been ufed in

like cafes by the king's ecclefiaftical laws. f 23.

Provided, that whatfoever perfons offending in the pre-

miffes fhall for their offences firft receive punifhment of

the ordinary, having a teftimonial thereof under the ordi-»

nary's feal, fhall not for the fame offence eftfoons be con-
victed before the juftices ; and likewife receiving for the

faid offence punifhment firft by the juftices, fhall not for

the fame offence eftfoons receive punifhment of the ordi-

nary,
f. 24.

All perfons'] Except diffenters qualified by the act of to-

leration, who refort to fome congregation of religious

worfhip allowed by that acl:. 1 W. c. 1$. f. 2, i6»

Having no lawful or reafonable excufe] It hath been hoi-

den, that the indictment need not to fhew that the party

had no reafonable excufe for his abfence ; but the defen-

dant, if he have any matter of this kind in his favour*

ought to fhew it. 1 Haw. 13.

And if the fpiritual court, proceeding upon this ftatute*

refufe to allow a reafonable excufe, they may be prohi-

bited ; but if they proceed wholly on their own canons*

they fhall not be at all controlled by the common law,

\mlefs they acl: in derogation from it, as by queftioning a

matter not triable by them, as the bounds of a parifh, or

Vol. III. K the



130
the like ; for they fhall be prefumed to be the bed judges

of their own laws, i Haw. 1 3.

To feme other ufual place] And he who is abfent from

his own parifh church fhall be put to prove where he went
to church. 1 Haw. 13.

To abide orderly and foberly during the time] He who mif-

behaves himfelf in the church, or miffes either morning

or evening prayer, or goes away before the whole fervice

is over, is as much within the ftatute as he who is wholly

abfent. 1 Haw. 13.

Thereof be indited] The offence hi not coming to

church confuting wholly in a non-feafance, and not fup-

pofing any fact done, but barely the omiffi.on of what

ought to be done, needs not be alledged in any certain

place ; for properly fpeaking, it is not committed any

where. 1 Haw. 13.

And by the 3 J. c. 4. The juftices of affize andjuftices

of the peace in feffions fhall have power to inquire hear

and determine of all recufants and offences for not repair-

ing to church according to the meaning of former laws,

as the juflices of affize may do by fuch former laws ; and

alfo fhall have power at their affizes, and at the feffions

(in which any indictment againft any perfon for not re-

pairing to church according to fuch former laws fhall be

taken) to make proclamation, by which it mail be com-
manded that the body of fuch offender be rendred to the

fheriff or other keeper of the gaol, before the next affizes

or before the next feffions respectively ; and if at the faid

next affizes or feffions the offender fo proclaimed fhall not

make appearance of record, then upon every fuch default

recorded, the fame fhall be as fufficient conviction in law,

as if upon the indictment a verdict had been found and

recorded. /. 7.

And by the fame ftatute of 3 J. c. 4. If any perfon

fhall not refort everyfunday to fome church chapel or ufual

place of common prayer, and there hear divine fervice,

according to the 1 El. c 2. one juftice of the peace of

that divinon where the party fhall dwell, on proof to him
>made of fuch default by confeffion, or oath of witnefs,

may call the faid party before him ; and if he fhall not

make a fufficient excufe and due proof thereof to the fatis-

faction of the faid juftice, he may give warrant to the

churchwarden of the faid parifh wherein the faid party

fnall dwell, to levy 12 d for every fuch default by diftrefs

and



and fale ; and in default of fuch diftrefs, the faid juftice

may commit him to fome prifon within the (hire divifton

or liberty wherein fuch offender (hall be inhabiting, till

payment be made 3 which faid forfeiture fhall be to and

for the ufe of the poor of that parifh wherein the offender

fhall be abiding at the time of the offence committed.

But no man fhall be impeached upon this claufe, ex-

cept he be called in queftion for his default within one
month after the faid default made. f. 28.

And no man being punifhed according to this branch,

fhall for the fame offence be punifhed by the 1 El. c. 2.

id./ 29.

2. By the 23 El. c. 1. Every perfon above the age of

fixteen years, who fhall not repair to fome church chapel

or ufual place of common prayer, but forbear the fame

contrary to the 1 El. c. 2. fhall forfeit to the queen's

majefty for every month which he fhall fo forbear 20 1 ;

and over and befides the faid forfeitures, every perfon fo

forbearing by the fpace of twelve months fhall, after cer-

tificate thereof in writing made into the king's bench by
the bifhop of the diocefe or a juftice of aflize or a juitice

of the peace of the county where the offender fhall dwell,

be bound with two fufficient fureties iri 200 1 at leafr, to

the good behaviour, and fo to continue bound until he

conform himfejf and come to church. Which faid for-

feitures fhall be one third to the king to his own ufe;

one third to the king for relief of the poor in the parifh

where the offence fhall be committed, to be delivered by

warrant to the principal officers in the receipt of the ex-
chequer without further warrant from the king ; and one
third to him who fhal; fue. And if fuch perfon fhall not

be able, or fhall fail to pay the fame within three months
after judgment given ; he fhall be committed to prifon till

he have paid the fame, or conform himfelf to go to church.

But if the offender fhall before he be indicted, or at his

arraignment or trial before judgment, fubmitand conform
hitnfelf before the bifhop of the diocefe or before the juf-

ticcs where he fhall be indicted arraigned or tried (having
not before made like fubmiiiion at his trial being indicted

for the firft offence) ; he mall be difchaged, upon his,

recognition of fuch fubm'ffion in open affiles or feflions

of the county where he fhall be rcfident,
f. 10.

Alfo every perfon which ufuaily on the funday fhall

have in his houfe divine fervice by law eftablifhed, and be

K 2 thereat
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thereat himfelf moft commonly prefent and fhall not ob-

flinately refufe to come to church, and fhall alfo four

times a year at lead be prefent at the divine fervice in the

church of the parifh where he fhall be refident, or in fome

Other common church or chapel of eafe, fhall not incur

any pain or penalty for not repairing to church,
f. 12.

And every grant conveyance bond judgment and exe-

cution, made of covinous purpofe to defraud any interefl

right or title that may or ought to grow to the king or to

any other perfon by any conviction or judgment on this

flatute, fhall be void againft the king, and againft fuch as

fhall fue for fuch penalty as aforefaid. f 13.

Butforbear thefame contrary to the 1 El. c. 2.] A perfon

who was fick for part of the time contained in an informa-

tion upon this flatute, mall not be at all excufed by reafon

of fuch ficknefs, if it be proved that he was a recufant

both before and after ; for it fhall be intended that he

obflinately forbore during that time. 1 Haw. 14.

Shall forfeit to the queen s majcflyfor every month'] It hath

been refolved, that this flatute by inflicting 20 1 for a

month's abfence, difpenfeth not with the forfeiture of 12 d

for the abfence of one funday ; for both may well ftand

together; and the 12 d is immediately forfeited upon the

abfence of each particular day. 1 Haw, 13.

- For every month] The time of a month intended by

this flatute, fhall be computed not by the kalendar, but

by the number of days, allowing twenty eight days to

each according to the common rule of expounding fla-
'

tutes, which fpeak generally of a month. 1 Haw, 14.

One third to, &c] This claufe for diflribution of the

forfeitures is neverthelefs confillent with the former part,

in giving the whole forfeiture to the queen ; it being ufual

in aefs of parliament, to give the whole penalty for any

criminal matter to the king, and afterwards in the fame

ac"l to make diflribution thereof, and to give part to him
that will fue. 1 Haw, 18.

And by the 29 El. c, 6. it is further enacled, that every

feoffment gift grant conveyance alienation eflate leafe

incumbrance and limitation of ufe, of or out of any lands,

made by any perfon which hath not repaired or fhall not

repair to fome church chapel or ufual place of common
prayer, contrary to die 23 El, :. r. &nd which is revoca-

ble at the pleafure of fuch offender, OJ in any wife direct--
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ly or indirectly intended for the behoof relief or mainte-

nance or at the difpofition of fuch offender, or whereby

fuch offender or his family fhall be maintained, fhall

be utterly void as againft the king for levying the penal-

ties,
f. 1,

But this fhall not extend to make void or impeach any
grant or leafe made bona fide, without fraud or covin,

whereupon the accuftomed yearly rent or more fhall be

referved, or any other conveyance made bona fide upon
good confideration, and without fraud or covin, which
fhall not be revocable at the pleafure of the offender,

otherwife than to give benefit to the king to enjoy fuch

rents and payments during the continuance of fuch leafe

and grant,
f. 8.

And every conviction for fuch offence fhall be in the

king's bench or at the affizes, and not elfewhere ; and
fhall from the juftices before whom the record of fuch con-

viction fhall remain, be eftreated into the exchequer be-

fore the end of the term next enfuing fuch conviction.

And every fuch offender in not repairing to church as

fhall be thereof once convicted, fhall in fuch of the terms

of Eafter or Michaelrr.afs as fhall be next after fuch con-

viction, pay into the exchequer after the rate of 20 1 for

every month which fhall be contained in the indictment

whereupon the conviction fhall be; and fhall alfo for

every month after fuch conviction without any other in-

dictment or convidtion pay into the exchequer at two times

a year, viz. in every Eafter and Michaelmafs term as much
as fhall then remain unpaid, after the rate of 20 1 for every

' month after fuch conviction. And if default fhall be

made in any part of any payment aforefaid, the queen
may by procefs cut of the exchequer feize all the goods

and two parts of the lands liable to fuch feizure or to the

penalties aforefaid, leaving the third part only of fuch

lands for the maintenance of the offender and his family.

And for the more fpeedy conviction of fuch offender in

not repairing to divine fervice, the indictment mentioning
the not coming of fuch offender to the church of the pa^
rifh where he at any time before fuch indictment was or

did keep houfe or refidence, nor to any other church chapel

or ufual place of common prayer, fhall be fufficient in the

law ; and it fhall not be needful to mention in the indict-

-nient that the offender was or is inhabiting within this

realm j but if it fhall happen any fuch offender then not

K 3
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to be within this realm, the party (hall be relieved by plea

to be put in and not orhei wile : And upon the indictment

of iuch offender, a proclamation fliall be made at the

affizes in which the indictment fliall be taken (if the fame

be t^ken at any aflize) by which it fliall be commanded,
that the body of fuch offender iball be rendred to the

fheriff before the next aflizes ; and if at the faid next

affizes the offender fo proclaimed fhall not appear of re-

cord, then upon fuch default recorded, the fame fhall be

as fuificient a conviction in law of the faid offence as if a

trial had been by verdict,
f. 5.

Provided, that when fuch offender mail make fubmiffion

and conform, or mall die; no forfeiture of 20 1 for any

month or feizure of the lands of the offender, from fuch

fubmiffion and conformity or death, and fatisfa&ion of all

the arrearages of 20 1 monthly, before fuch feizure due or

payable, fhall enfue or be continued againft fuch offender.

/ 6.

And the lord treafurer, chancellor, and chief baron of

the exchequer, or two of them, may affign fuch third

part given to the poor by the former a&, as well for re-

lief of the poor, and of the houfes of correction, as of

impotent and maimed foldiers ; as they or any two of them
fhall appoint,

f. 7.

And this act- fliall not extend to continue any feizure

of any lands of fuch offender in the queen's hands, after

the offender's death, which lands he fhall have only for

term of his life, or in the right of his wife. f. 9.

Afayfeize all the goods'] The king, according to the bet-

ter opinion, may feize the goods, but not grant them
over, without an inquifition to be taken. 1 Haw. 20.

And two parts of the lands] Rut the king cannot feize

the lands till it appears by the return of an inquifition to

that purpofe to be awarded,' of what lands the offender

was feized ; becaufe the king's title to lands ought always

to. appear of record. 1 Haiv. 20.

Shall not appear of record] If a recufant who was pro-

claimed at the afBzes, render himfelf at the next affizes to

plead or traverfe ; he mull: appear in perfon, and he is to

be in cuftody : for the words of the ftatute and of the

proclamation are, that he fliall rendty- his body to the

fheriff. Kclyng 3$,

Of record] An actual perfonal appearance of the defen-

dant will no way avail him, unlefs the fame be entred of

record. 1 Haw. 16.
v And
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And by the i J. c. 4. Where any feizure fhall be had
of the two parts of the lands for the not payment of 20 1.

a month ; fuch two parts (hall, according to the extent

thereof, go towards the payment of fuch 20 1 a month
being unpaid by any fuch recufant : and the third part

thereof (hall not be extended or feized by the king for not

payment of the faid 20 1 a month. And where any feizure

fhall be had of the two parts as aforefaid, and fuch recu-

fant mail die, the debt or duty by reafon of his recufancy

not being difcharged ; in fuch cafe the fame two parts

fhall continue in his majefty's pofleflion until the refidue

of the faid debt or duty fhall be difcharged : and the king

fliall not feize or extend any third part defcending to any

fuch heirs, either by reafon of the recufancy of his an-

ceftors, or the recufancy of any fuch heirs,
f. 5.

And moreover, by the 3 'J.
c. 4. it is further enacted,

that every offender in not repairing to divine fervice, be-

ing once convicted, fhall in fuch of the terms of Eafter

and Michaelmafs as fhall be next after fuch conviction,

pay into the receipt of the exchequer after the rate of 20

1

for every month which fliall be contained in the indict-

ment whereupon fuch conviction fliall be ; and fliall alfo-

for every month after fuch conviction, without any other

indictment or conviction, forfeit 20 1, and pay into the

receipt of the exchequer aforefaid at two times in the year,

viz. in every Eafter and Michaelmafs term, as much as

fliall then remain unpaid after the rate of 20 1 for every

month after fuch conviction ; except in fuch cafes where
the king may by this act refufe the fame and take two
parts of the lands of fuch offender, till the faid party be-

ing indicted for not coming to church contrary to former

laws mail conform hirnfelf and come to church,
f. 8.

And every conviction fo recorded, fhall by the juftices

before whom the record of the conviction fliall be, be cer-

tified into the exchequer, before the end of the term fol-

lowing fuch conviction, in fuch convenient certainty for

the time and other circumftances, as the court of exche-

quer may thereupon award procefs for the feizure of the

lands and goods of every fuch offender as the caufe fhall

require : And if default fhall be made in any part of any
payment aforefaid contrary to the form herein before li-

mited; then, and fo often, the king may by procefs out

of the exchequer feize all the goods and two parts as well

of all the lands leafes and farms of fuch offender, as of all

other lands liable to feizure or to the penalties aforefaid

K 4 by
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by the true meaning of this act, leaving the third part

only of the faid lands leafes and farms for the maintenance

of the offender his wife children and family. /. 9.

And the king fhall have power to refufe the 20 1 a

month tho* it be tendred ready to be paid, and thereupon

to feize two parts in three to be divided as well of all the

lands leafes and farms that at the time of fuch feizure fhall

be or afterwards fhall come to any fuch offender in not

coming to church or to any other to his ufe, as of all other

lands liable to fuch feizure or to the penalties aforefaid,

and the fame to retain till fuch offender fhall conform

himfelf, in lieu of the 20 1 monthly that during fuch his

feizure and retainer fhall incur. Saving to all perfons

(other than the offender his heirs or others claiming to

his or their ufe) all leafes rents conditions and other

rights and titles made and done without fraud,
f. 11.

But the king fhall not take into .his two parts, but

leave to fuch offender, his chief manfion houfe, as part

of his third part ; and fhall not demife leafe nor put over

the faid two parts nor any part thereof to any recufant

nor to his ufe : And whofoever fhall take the fame in,

leafe or otherwife of his majefty, fhall give fuch fecurity

not to commit nor fuffer wafte, as by the court of exche-t

quer fhall be allowed. f 12.

And no indictment againil any perfon for not coming

to church, nor any proclamation, outlawry, or other

proceeding thereupon fhall be reverfed for any default in

form, nor otherwife than by direct traverfe to the point of

not coming to church,
f. 16.

Provided, that if fuch perfon indicted fhall fubmit and
conform and repair to church, he may from thence be

admitted to avoid and reverfe the indictment and all pro-

ceedings thereupon, as if this act had not been made,

f>
I7

-"
. ...

And every of the faid offences againft this act may be

inquired of heard and determined before the juftices of the

king's bench or of affize or before the juftices of the peace

in fefTions.
f. 36.

Shall be reverfedfor any default inform] But it hath been
refolved, that the party is only reftrained from taking

advantages of defects in the record it felf, and that he
may plead any collateral matter, as a pardon, or a former
conviction. 1 Haw. 17.

And that he may even reverfe a judgment after verdict

for any fuch defect in the record it felf, as tends to the

king's
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king's prejudice, as the omiffion of a capiatur, or the

like ; and
v

that he may reverfe an outlawry for any com-

mon defect, upon putting in bail, and traverfing the in-

dictment as to the point of not coming to church; which

is very agreeable to the purport of the whole claufe,

the latter part whereof feems manifeftly to qualify the ge-

nerality of the former. 1 Haw. 17.

XVI. Perverting others or being perverted to popery.

By the 23 El. c. 1. All perfons who fhall have or pre-

tend to have power or fhall put in practice to abfolve per-

fuade or withdraw any of the fubjects from their natural

obedience, or to withdraw them for that intent from the

eftablifhed to the romifh relig-ion, or to move them to

promife any obedience to any pretended authority of the

fee of Rome or of any other prince ftate or potentate

to be had or ufed within this realm, or fhall do any
overt acl: to that intent or purpofe, fhall be gui!ty of
high treafon.

f. 2,

And if any perfon fhall be willingly abfolved or with-

drawn as aforefaid, or willingly be reconciled, or fhall

promife any obedience to any fuch pretended authority

prince itate or potentate ; he, his procurers and counfel-

lors, fhall be guilty of high treafon.
f. 2.

And all perfons that fhall wittingly be aiders or main-
tainers of fuch perfons fo offending, knowing the fame,

or fhall conceal any fuch offence, and fhall not within
twenty days after their knowledge of the offence difclofe

the fame to a juflice of the peace or other high officer,

fhall be guilty of mifprifion of treafon.
J, 3.

Pretend to have power^ or Jhall put in pracliee] Upon the
indictment againft Campion and others, 33 El. concerning
which the judges were affembled at ferjeants inn, it was
reiblved by them, that if any perfon fhall pretend to

have power to abfolve, tho' he move none with an intent

to draw them from their obedience ; or fhall move any
with an intent to draw them from their obedience, tho*
he pretend not to have power to abfolve ; both thefe acts,

fmgly taken, are treafon within the purview of this fla-

tute. Gibf. 536.

XVII. Entring
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XVII. Entring into foreign fervice.

By the 3 J. c. 4. If any gentleman or perfon of higher

degree, or any perfon that fha!l bear any office or place

of captain, lieutenant, or any other place charge or of-

fice in camp army or company of lbldiers or conduct of

foldiers, fhall go voluntarily out of tae realm to ferve any

foreign prince irate oi potentate, or {hall voluntarily ferve

any fuch, before he ffial] become bound by obligation

with two fuch fureties as fhall be allowed of by the

officers who fhall take the bond unto the king in the

fum of 20 1 at the leafr. with condition to the effect fol-

lowing, fhall be a felon. The tenor of which condition

followetb :

f. 19.

That if the within bounden A. B. fhall not at any time

then after be reconciled to the pope or fee of Rome, nor

{hall enter into or content unto any plot or confpiracy

whatfoever againir. the king's majeffcy his heirs and fuc-

cefibrs or any his and their eftate and eftates realms or

dominions, but mall within convenient time after know-
ledge thereof had reveal and difclofe to the king's ma-
jefty his heirs and fucceiTors or fome of the lords of

his or their honourable privy council all fuch practices

plots and confpiracies ; that then the faid obligation to

be void. f. 20.

And the cuftomer and comptroller of every port haven

or creek, or one of them, or their or either of their de-

puty, may take the faid bond ; taking for the fame 6 d

and no more. Which faid cuftomer and comptroller

fhall regifter and certify every fuch bond into the court

of exchequer once every year, on pain of 5 h f. 21.

And where any fuch perfon (hall pafs out of the cinque

ports or any member thereof; the lord warden of the

cinque ports, or any perfon by him appointed, may take

fuch bond as aforefaid.
f. 42.

XVIII. Refujing the oaths and fubfcriptions.

1. By the 7 y. c. 6. If any perfon of or above the

degree of a baron or baronefs and above the age of

eighteen years, fhall fraud and be prefented indicted or

convicted for not coming to church or not receiving the

facrament according to law, before the ordinary, or other

having lawful power to take fuch prefentment or indict-

ment 3 then three of the privy council, whereof the lord

2 chancellor
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chancellor lord treafurer lord privy Teal or principal fecre-

tary to be one, upon knowledge thereof fhall require fuch

perfon to take the oaths of allegiance and fupremacy :

And if any other perfon of and above the faid age and

under the faid degree, fhall fo (land and be prefented

indicted or convicted ; or if the minifter petty conftable

and churchwardens or any two of them fhall complain

to any juitice of the peace near adjoining to the place

where any perfon complained of fhall dwell, and the

faid juftice fhall find caufe of fufpicion ; then any one
juftice of the peace within whofe commiiTion or power
fuch perfon fhall be, or to v/hom complaint fhall be

made, fhall upon notice thereof require fuch perfon to

take the faid oaths. And if any perfon being of the age

of eighteen years or above fhall refine to take the faid

oaths duly tend red ; then the-perfons authorized to give

the faid oaths fha!l commit him to the common gaol till

the next affizes or feffions, where the faid oa.hs. ihall be

again in the faid open it mens required cf fuch per 'on by
the jufnees of affize or of the peace then and there pre-

fent ; and if he fhall then alfo refute, he fhall incur a

praemunire. (Except women covert; who (hall be com-
mi.ied only to prifon, there to remain without bail till

they will take the faid oaths.)
f. 26.

And every perfon refufing to take the faid oaths,

fhall be difabled to execute any publick place of ju-
dicature or bear any other office (being no office of inheri-

tance or minifterial function), or to ufe or practice the

common or civil law, or the fcience of phyfick or fur-

gery, or the art of an apothecary, or any liberal fcience

for gain.
f. 27.

2. By the 13 C. 1. ft. 2. c. 1. No perfon fhall be
placed elected or chofen to any office or place^of mayor,
alderman, recorder, bailiff, town clerk, common coun-
cil man, or other office of magiltracy place or trull: or

other employment relating to the government of cities,

corporations, boroughs, cinque ports, and other port

towns ; who fhall not have received the facrament ac-

cording to the rites of the church of England, within one
year next before fuch election : and in default thereof,

every fuch election and placing fhall be void.

3. And by the 25 C. 2. c. 2. For preventing dangers

which may happen from popifh recufants ; every perfon
who fhall be admitted into any office civil or military,

fhall within three months after his admittance receive the

facrament of the lord's nipper, in fome publick church on
the
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the lord's day immediately after divine fervice and fermon

:

And fhall at the fame time that he takes the oaths (which
fhall be within fix months after his admittance, g G. 2.

c. 26.) deliver into the court a certificate of his having fo

received the facrament under the hands of the minifter and
churchwarden, and fhall make proof of the truth thereof

by two witnefTes upon oath j all which fhall be put upon
record in the faid court,

f. 2. 3.

And if he fhall neglect or refufe fo to do, he fhall be

difabled to hold fuch office, and the fame fhall be void.
f. 4.

And if he fhall execute the fame after fuch times ex-

pired, and be convicted thereupon in the courts at Wcft-
minfter or at the affizes ; he fhall be difabled to fue or

ufe any action bill plaint or information in courfe of

law, or to profecute any fuit in any court of equity or to

be guardian of any child, or executor or adminiftrator of

any perfon, or capable of any legacy or deed of gift, or

to bear any office, and fhall forfeit 500 1 to him who fhall

fue. / 5.

And at the fame time when he takes the oaths, he fhall

alfo make and fubferibe this declaration following, under

the fame penalties and forfeitures, viz. / A. B. do declare^

that I do be believe that there is not any tranfubftantiation in

the facrament of the lord's fuppery or in the elements of bread

and wine, at or after the confecration thereof by any peifon

whaifoever. f. 9.

4. And by the 7^8 W. c. 27. Every perfon who
fhall refufe to take the oaths of allegiance and fupremacy,

when tendred to him by any perfon lawfully authorized

to ad minifter or tender the fame ; or fhall refufe or ne-

o-lect to appear when lawfully fummoned in order to have

the faid oaths tendred to him ; fhall, until he have

duly taken the faid oaths, be liable to fuffer as a popifh

recufant convict. And for the better levying the penal-

ties to the king, the perfons tendring the oaths fhall up-

on fuch refufal or default of appearance record and enter

in parchment the chriftian and furname and place of abode

of fuch perfon fo refufmg or not appearing, together with

the time of fuch tender and refufal or default of appear-

ance, and fhall deliver the faid record or entry to the ju-

ftices of affize at the next affizes, who fhall forthwith

eftreat the fame into the exchequer to be there entred

of record, that the court may proceed thereupon as

againft popifh recufants convict,
f.

1.

And no perfon who fhall refufe to take the faid oaths,
.

or being a quaker fhall refufe to fubferibe the declaration ;

of
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of fidelity (which oaths and fubfcription the fherifF or

chief officer taking the poll at any election of members

of parliament at the requeft of any one of the candidates

fhall adminifter) fhall be admitted to give any vote at fuch

election,
f. 19.

5. And by the 1 G.y?. 2. f. 13. Two juftices of the

peace, or any other perfon who fhall be by his majefty

for that purpofe fpecially appointed by order in the privy

council or by commiflion under the great feal, may ad-

minifter and tender the oaths of allegiance fupremacy and
abjuration to any perfon whom they fhall fufpect to

be dangerous or disaffected to his majefty or his govern-

ment : And if any perfon to whom the faid oaths fhall be

fb tendred (hall neglect or refufe to take the fame ; fuch

juftices or other perfon fpecially to be appointed as afore-

faid, tendring the ^faid oaths, fhall certify the refufal

thereof to the next quarter feflions where fuch refufal mail

be made : and the {aid refufal fhall be recorded amonvft
the rolls of that fefLons, and fhall be from thence certi-

fied by the clerk of the p^ace into the chancery or kind's

bench, there to be recorded amongft the rolls of fuch

court, in a roll to be there kept for that purpofe only

;

a-nd every perfon fo neglecting or refufing to take the faid

oaths, fhall be from the time of fuch neglect or refufal

adjudged a popifh recufant convict, f. 10.

And two juftices or any other perfon fo fpecially ap-

pointed as aforefaid by writing under their hands and
ieals may fummon any perfon to appear before them at a

certain day and time therein to be appointed, to take the

faid oaths ; which faid fummons fhall be ferved upon fuch
perfon or left at his dwelling houfe or ufual place of abode
with one of the family there ; and if fuch perfon fo fum-
moned fhall neglect or refufe to appear, then upon due
proof upon oath of ferving the faid fummons, fuch ju-
ftices or other perfons as aforefaid fhall certify the fame
to the next feflions, there to be entred upon the rolls ;

and if fuch perfon fhall neglect or refufe to appear and
take the faid oaths at the faid feffions, the names of the

perfon fo certified being publickly read at the firft meet-
ing of the faid feffions, fuch perfon fhall be adjudged a

popifh recufant convict, and as fuch to forfeit and be
proceeded againft as if he had actually refufed to take the
oaths

j and the fame (hall be from thence certified by
the clerk of th? peace into the chancer/ or king's bench,
there to be recorded in a roll to be kept for that

t

only. f. 11,

XIX- Armour

I4Z
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XIX. Armour and ammimilkn.

1. By the 3^ f. 5. All fuch armour gunpowder and

munition, as any popifh recufant convict fhall have in

his houfe or elfewhere, or in the pofteffron of any other

at his difpofition, (hall be taken from them by warrant

of four juftices of the peace at their general or quarter

feflions to be holden in the county where fuch popifh re-

cufant fhall be refident (other than fuch neceffary wea-

pons as (hall be thought fit by the faid juftices to remain

and be allowed for the defence of fuch recufant's perfon

or houfe) : and the faid armour and munition fo taken,

fliall be kept at the cofts of fuch recufant, in fuch places

as the faid four juftices at their faid feftions fhall appoint.

And if fuch perfon mail refufe to declare unto the faid

juftices or to any of them what armour he hath, or fhall

hinder or difturb the delivery thereof to any of the faid

juftices or to any other perfon authorized by their warrant

to take and feize the fame ; he lhall forfeit his faid ar-

mour gunpowder and munition, and fhall alfo be impri-

foned by warrant of any juftice of the peace of fuch coun-

ty for three months, f. 28.

And notwithftanding the taking away the fame, the

faid popifh recufant fh.mll be charged with the maintain-

ing of the fame, and with the buying providing and

maintaining of horie and other armour and munition, in

fuch fort as other fubjedb fhall be appointed and com-
manded according to their feveral abilities and qualities ;

and the faid armour and munition, at the charge of fuch

popifh recufant for them, and as their own provifion of

armour and munition, fliall be (hewed at every mufter

fhew or ufe of armour to be made within the faid county.

/ 29.

2. And by the 1 W. c, 1 5. It fhall be lawful for any

two juftices of the peace, who fhall know or fufpecl: any

perfon to be a papift, or fhall be informed that any per-

fon is or is fufpe&ed to be a papift, to tender, and they

fhall forthwith tender to him the declaration of the 30
C. 2. ft. 2. c. 1. : and if he fhall refufe to make and fub-

fcribe the fame, or fhall refufe or forbear to appear before.

the faid juftices for the making and fubfcribing the fame

upon notice to him given or left at his ufual place of

abode by any perfon authorized in that behalf by warrant

of the faid juftices \ he lhall from thenceforth be liable to

all
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all the penalties forfeitures and difabilities in this act

mentioned, f 2.

And the faid juftices fhall certify the name firname and

ufual place of abode of every fuch perfon, who being re-

quired fhall refufe or neglect to make and fubferibe the

faid declaration, or to appear before them for that pur-

pofe ; as alfo of every perfon who fhall make and fub-

feribe the fame, at the next feifions, to be there filed

and kept amongft the records, f. 3.

And no papilt or reputed papift fo refilling or making
default, fhall have in his houfe or elfewhere, or in the

poffefTion of any other to his ufe or at his difpofition, any

arms weapons gunpowder or ammunition (other than

fuch neceffary weapons as fhall be allowed to him by or-

der of the juftices in feflions, for the defence of his houfe

or perfon): and two juftices by their warrant may au-

thorize any perfon in the day time, with the affcftance of

the conftable or his deputy, to fearch for all arms wea-
pons gunpowder or ammunition, which fhall be in the

houfe cuftody or pofTeftion of any fuch papift or repu-

ted papift, and feize the fame for the ufe of the king ;

which faid juflices mail at the next feffions deliver the

fame in open court for the ufe aforefaid.
f. 4..

And every papift or reputed papift who fhall not within

ten days after fuch refufal or making default as aforefaid,

difcover and deliver or caufe to he delivered to fome ju-

ftice of the peace, all arms weapons gunpowder or am-
munition whatfoever, which he fhall have in his houfe

or elfewhere, or which fhall be in the pofTeilion of any
perfon to his ufe ; or fhall hinder or difturb any perfon

authorized by warrant of two juftices to fearch for and
feize the fame; fhall be committed to the common
gaol by warrant of two juftices for three months without

bail, and fhall alfo forfeit the faid arms and pay treble the

value of them to the king, to be appraifed by the juftices

at the next fefiions.
f. 5.

And every perfon who fhall conceal, or be privy or

aiding or aflifting to conceal, or who knowing thereof

fhall not difcover to a juftice of the peace the arms wea-
pons gunpowder or ammunition of any perfon fo refufing

or making default, or fhall hinder or difturb any perfon

authorized as aforefaid in fearching for taking and feizinp-

the fame, fhall be committed to the common gaol by
two juftices for three months without bail, and fhall

alfo forfeit treble value of the faid arms to the kin?.

/. 6.

And
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AnJ if any perfon fhall difcover any concealed arms*

weapons, ammunition or gunpowder belonging to any
perfon refufing or making default as aforefaid, To as the

fame may be feized ; the juftices on delivery of the fame
at the feflions, {hall as ?. reward for fuch difcovery, by
order of feflions allow him a fum of money amounting to

the full value of the arms weapons ammunition or gun^
powder fo difcovered : the faid fum to be afTefled by the

judgment of the faid juftices at their faid feflions, and
to be levied by diftrefs and fale of the goods of the of-

fender,
f. 7.

But if any perfon who (hall have fo refufed or made
default* mail defire to fubmit and conform, and for that

purpofe fhall prefent himfelf before the juftices at the

next feflions where his default fhall be certified, and fhall

there in open court make and fubferibe the faid declara-

tion and take the oaths of allegiance and fupremacy, he

ihall be difcharged.
f* 8.

XX. Horfes.

No papift or reputed papift, fo refufing or making de-

fault in making and fubferibing the declaration as bv the

laft mentioned act of the i W. c. 15. (hall have or keep

in his pofteiTion any horfe above the value of 5I; and

two juftices by their warrant may authorize any perfon,

with the afiiftance of the conftable or his deputy, to

fearch for and feize the fame for the ufe of the king*

I ty.c. 15. / 9.

And if any perfon (hall conceal, or be aiding in con-4

cealing any fuch horfe ; he fhall be committed to prifon

by fuch warrant without bail for three months, and fhall

alfo forfeit to the king treble value of fuch horfe, which
value is to be fettled as aforefaid.

f, io«

XXI. Popifp baptifm.

Every popifh recufant who fhall have a child born*

fhall within one month next after the birth, caufe the

fame to be baptized by a lawful minifter, according to

the laws of the realm, in the open church of the parifh

where the child fhall be born, or in fome other church

near adjoining, or chapel where baptifm is ufually admi--

niftred ; or if by infirmity of the child it cannot be brought

to fuch place, then the fame fhall within the time afore-

faid be baptized by the lawful minifter of any of the faid

I parifhes
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parifhes or places: on pain that the father of fuch child

if he he li >ne month after the birth, or if he be

1 or fuch child fhul! icol ; one

rd to him who (hall fue in any

t:S of record, and one third to the poor

of the fai parifb. 3 y. c. 5. f 14.

XXII. Popijh marriage.

1. By the 3 y. c. c. E r a ponifn recu-

faht convift, who fhali ied otherwifethan in fome
open church or chapel, and othei than according to

to the orders of the church of England, by a minifter

lawfully authorifed, fhali be difabled to have any eftate

o freehold into any lands of his wife as tenant by cour-

verv w :mi. n being a ht convict,

who fhall be married in other form than as aforefaid,

,fhall be drfabled not only to c; ly dower of the in-

:ance of her or any jointure of the lands of
her hufbar.d, but alio 61 tte and frank-

bank in any cuftomary lands whereof her hufband died

feifed, and likewife be difabled to have any part of her

hufband's goods : And if any fuch man {hall be married

with any woman, otherwife than as aforefaid, which
woman mall have no lands whereof he may be intitled to

be tenant by the courtefy ; he fhall forfeit 100 1, half to

the king, and half to him that (hall fue in any of the

king's courts of record,
f. 13.

2. But by the 26 G. 2. c. 33. After march 25, 17^4*
if they fhall be married a:. re in England, other t 1 ri

in a church or publics ci:?pel (irrilefs by fpeeiai licence

from the archbifhop of C. iry), or without publica-

tion of banris, or licence, the marriage fhall be void,

XXIII. Popijh burial

If any popifh recufant, man or woman, not being ex-

communicate, fhall be buried in any place, other than in

the church or church -;ard, or not according to the ec-

clefiaftical laws of this 1 executors or adm
fixators of every fuch perfon fo buried, krr the fame
or the party t c 1 or her to be fo bu.

fl.a'l forfeit 20 1, < d to th . third to him
tha; (hall fue ii gs con its of record, and
en: third to the pfcdr of the j futh perfon

1 . 3 y. c. > . Y. 1 5

.

Vol, III. L XXIV. Heirs



XXIV. Heirs of popifh recufants.

If any recufant (hall die, his heir being no recufant

;

fuch heir fhall be freed from all penalties and incum-
brances in refpect of his ancetlor's recufancy : And if at

the deceafe of fuch recufant his heir fhall be a recufant,

and after fhall become conformable and obedient to the

laws of the church, and repair to church, and continue

there during the time of divine fervice and fermons, and

alfo fhall take the oaths of allegiance and fupremacy

before the archbifhop or bifhop of the diocefe ; fuch heir

fhall be freed from all penalties and incumbrances hap-

pening by reafon of his anceftor's recufancy. i J, c. 4.

/ 3. 1 TV. c 8.

But if the heir of any recufant fhall be within the age

of fixteen years at the deceafe of his anceftor and fhall after

his age of fixteen years become a recufant ; fuch heir fhall

not be freed of any of the penalties and incumbrances

happening by reafon of his anceftor's recufancy, until he

fhall fubmit or reform himfelf, and become obedient to

the laws of the church, and repair to church, and take

the oaths of allegiance and fupremacy as aforefaid ; and

yet neverthelefs, from and after fuch fubmiffion and

oath taken, every fuch heir fhall be freed from all

penalties and incumbrances happening by reafon of his

ancestor's recufancy* 1 Ja. c, 4. f 4. 1 IV. c. 8.

XXV. Popijh wife.

1. fey the 3 y. c. 5. Every married woman being a

popifh recufant convict (her hufband not being a popifh

recufant convict) who fhall not conform her felf, but

fhall forbear to repair to fome church or ufual place

of common prayer there to hear divine fervice and to re->

ceive the facrament, by the fpace of one whole year next

before the death of her hufband,—— fhall forfeit to the

king the ifTues and profits of two parts of her jointure

and of her dower during her life, out of any lands which
were her hufband's, and alfo be difabled to be executrix

or adminiftratrix of her faid hufband, and to have or de-

mand any part or portion of her faid deceafed hufband's

goods or chattels,
f. 10.

2. And by the 7 y. c. 6. If any married woman beino-

convicted as a popifh recufant for not coming to church,

fhall not in three months conform herfelf and repair to

church
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church and receive the facrament ; fhe fhall be Committed

to prifon by one of the privy council, or the bifhop of

the diocefe, if fhe be a baronefs ; or if fhe be under that

degree^ by two juftices of the peace (one whereof to be

of the quorum), until (he fhall conform her fdf and
come to church and receive the facrament ; unlefs her

hufband fhall pay to the king 10 1 a month, or the third

part of his lands at his own choice, fo long as (he re-

maining a recufant convict fhall continue out of pri-

fon. f 28.

XXVI. Popijh fervants or fojoumers.

By the 3 y. c. 4. Every perfon who fhall willingly

maintain retain relieve keep or harbour in his houfe, any

fervant fojourner or ftranger who fhall not repair to fome
church or chapel or ufual place of common prayer to

hear divine fervice, but fhall forbear the fame for a month
together, not having a reafonable excufe, fhall forfeit 10 1.

a month, f. 32.

And every perfon who fhall knowingly retain or keep

in his fervice fee or livery, any perfon who fhall not re-

pair to fome church chapel or ufual place of common
prayer to hear divine fervice, but fhall forbear the

fame for a month together, fhall forfeit iol. a month.

/ 33-
But this fhall not extend to punifh or impeach any

perfon, for maintaining retaining relieving keeping or

harbouring his father or mother wanting (without fraud

or covin) other habitation or fufiicient majuenance. or

the ward of any fuch perfon, or any perfo^ that fhall

be committed by authority to the cuftody of any by
whom they fhall be fo relieved maintained or kept.

/ 34-
The faid offences to be inquired of heard and deter-

mined, before the juftices of the king's bench, or of af-

fize, or before the juftices of the peace in feilions.

/ 3^

XXVII. Popijh fchoolmafters.

t. By the 23 EL c. 1. If any perfon fhall keep or
maintain any fchojlmafter, which fhall not repair to church
or be allowed by the bifhop of the diocefe ; he fhall for-

feit io 1 a month,
f. 6.

L 1 Pre d,
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Provided, that no fuch ordinary, or their miniilers,

{hall take any thing for the faid allowance. And if

fuch fchoolmafter or teacher fhall teach contrary to this

act ; he fhall be difabled to be a teacher of youth, and

be imprifoned for a year.
f. 7.

The faid forfeiture to be, one third to the king to his

own ufe ; one third to the king for relief of the poor in

the parifh where the ofFence fhall be committed, to be

delivered by warrant to the principal officers in the receipt

of the exchequer without further warrant from the king

;

and one third to him who fhall fue : and if fuch perfon

fhall not be able, or fhall fail to pay the fame within

three months after judgment given, he fhall be committed

to prifon till he have paid the fame, or conform himfelf

to go to church, f. if.

But if the offender fhall, before he be indicted, or at

his arraignment or trial before judgment, fubmit and

conform himfelf before the bifhop of the diocefe, or be-

fore the juftices where he fhall be indicted arraigned Or

tried (having not before made like fubmiffion at his trial

being indicted for the firft offence) j he fhall be difcharg-

ed, upon his recognition of fuch fubmiflion in open

amzes or feffions of the county where he fhall be re-

fident.
f. io.

2. And by the r J. c. 4. No perfon fhall keep any
fchool or be a fchoolmafter, out of any of the univerfi-

iities or colleges of this realm, except it be in fome pub-

lick or free grammar fchool, or in fome fuch noble-

man's or gentleman's houfe as are not recufants, or

where the fchoolmafter fhall be fpecially licenfed by the

archbifhop bifhop or guardian of the fpiritualties of the

diocefe ; on pain that as well the fchoolmafter, as alfo

the party that mail retain or maintain any fuch fchool-

mafter, fhall forfeit each of them 40 fli. a day : the one

half of which forfeitures fhall be' to the king, and half

to him that will fue.
f. 9.

3. And by the 11 & 12 W. c. 4. If any papift, or

perfon making profefTion of the popifh religion, fhall

keep fchool, or take upon himfelf the education or go-

vernment or boarding of youth ; he fhall be adjudged

to perpetual imprifonment, in fuch place within this

realm, as the king by advice of the privy council fhall

appoint,
f. 3.

XXVIII. Papijls



f^operp. 149

XXVIII. Papifts Jhall not fucceed to the crown . of
this realm.

1. By the 1 TV. fejf. 2. c. 2. Every perfon that fhaLl

be reconciled to or fhall hold communion with the

fee or church of Rome, or fhall profefs the popifh reli-

gion, or mall marry a papift, fhall be excluded and
be for ever incapable to inherit pofTefs or enjoy the

crown and government of this realm ; and in fuch cafe

the people mall be abfolved of their allegiance ; and
the crown lhall defcend to and be enjoyed by fuch

perfon being a proteftant, as mould have inherited and
enjoyed the fame, in cafe the perfon fo reconciled,

holding communion, or profemng, or marrying as afore-

faid were naturally dead.
f. 9.

And every king and queen who fhall come to and
fucceed in the imperial crown of this kingdom, fhall on
the firft day of the meeting of the firft parliament next

after their coming to the crown, fitting on the throne

in the houfe of peers in the prefence of the lords and
commons, or at their coronation before fuch perfon who
fhall administer the coronation oath at the time of their

taking the faid oath (which mall firft happen) make
and fubferibe the declaration of the 30 C. 2. But if he
or me (hall be under the age of twelve years, then every

fuch king or queen fhall make and fubferibe the fame at

their coronation, or the firfl: day of the meeting of the

firft parliament as afore laid, which mall firft happen after

fuch king or queen fhall have attained the faid age of

twelve years,
f. 10.

2. And bv the fecond article of the union of the king;-

dorns of England and Scotland, All papifts, and per-

fons marrying papifts, fnall be excluded from, and for

ever incapable to inherit poffefs or enjoy the imperial

crown of Great Britain and the dominions thereunto

belonging ; and in every fuch cafe, the crown and go-

vernment lhall defcend to and be enjoyed by fuch per-

fon being a proteftant, as mould have inherited and en-

joyed the fame, in cafe fuch papift or perfon marrying a

papift was naturally dead. 5 An. c. 8.

L 3 XXIX. Papijfs
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XXIX. Papifts Jhall not fit in either houfe ef
parliament.

By the 3p C. 2.JI. 2- c i. No perfon that fhall be a

peer of the realm, or member of the houfe of peers, fhall

vote or make his proxy in the houfe of peers, or fit there

during any debate in the faid houfe of peers ; nor any

perfon that fhall be a member of the houle of commons,
fhall vote ill the houfe of commons, or fit there during

any debate after the fpeaker is chofen j until he fhall firft

take the oaths of allegiance and fupremacy (and abjura-*

tion, i G.J}. 2. c. 13,) and make and fubferibe this de-

claration following ; viz.

I A. B. do folemnly and fincerely, in the prefence of

god, profefs, teftify, and declare, That I do believe that

in the fact anient of the lord's fupper there is not any tran-

fubitaniiation of the elements of bread and wine into the

body and blood of Chrift, at or after the confecration

thereof, by any perfon whatfoever ; And that the invoca-

tion, or adoration of the virgin Mary, or any other faint,

and the facrifice of the mafs, as they are now ufed in the

church of Rome, are fuperftitious and idolatrous. And X

do folemnly in the prefence of god, profefs, teftify, and
declare, That I do make this declaration, and every part

thereof, in the plain and ordinary fenfe of the words read

unto me, as they are commonly underftood by englifh

proteftants, without any evafion, equivocation, or mental

refervation whatfoever, and without any difpenfation al-

readv granted me for this purpofe by the pope or any other

authority or perfon whatfoever, or without any hope of

any fuch difpenfation from any perfon or authority what-

foever, or without thinking that I am or can be acquitted

before god or man, or abfolved of this declaration, or

any part thereof, altho' the pope, or any other perfon or

perfons, or power whatfoever, fhall difpenfe with or an-

nul the fame, or declare that it was null or void from the

beginning,
f. 2, 3.

Which faid oaths and declaration fhall be folemnly and

puhlickly made and fubferibed betwixt the hours of nine

in the morning and four in the afternoon, by every fuch

peer and member of the houfe of peers at the table in the

middle of the houfe, before he take his place in the houfe,

and whilft a full houfe of peers is there with their fpeaker

in his place ; and by every fuch member of the houfe of

commonsj at the table in the middle of the faid houfe,

and
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and whilfr. a full houfe of commons is there duly fitting

with their fpeaker in his chair: and the lame to be done

in either houfe in fuch like order or method, as each

houfe is called over by reflectively, f. 4.

And if any peer or member of the houfe of peers, or

member of the houfe of commons, mall offend againft

this act ; he (hall be deemed and adjudged a popifh recu-

fant convict, and fhall forfeit and fuffer as a popifh recu-

fant convict ; and fhall be difablcd to execute any office

or place of profit or truft, civil or military ; or to fit or

voce in either houfe of parliament, or to make a proxy in

the houfe of peers ; or to fue or ufe any action, bill,

plaint, or information in courfe of law, or to profecute

any fuit in any court of equity ; or to be guardian of any

child, or executor or adminiftrator of any perfon, or ca-

pable of any legacy or deed of gift ; (or to vote at any

election for members of parliament, 1 G.J}. 2. c. 13 s)

and fhall forfeit 500 1 to him who mall fue.
f. 6.

And it fhall be lawful for the houfe of peers and houfe

of commons, or either of them reflectively, as often as

they fhall fee occafion, to order and caufe all or any of

the members of their refpective houfes, openly in their

refpective houfes of parliament, to take the faid oaths,

and to make and fubfcribe the faid declaration, at fuch

times, and in fuch manner, as they fhall appoint : And
if any peer fhall, contrary to fuch order made by their

faid houfe, wilfully prefurne to fit therein, without taking

the faid oaths and fubfcribing the faid declaration ; he fhall

be difabled to fit in the faid houfe of peers and give any

voice therein either by proxy or otherwife, during that

parliament : And if any member of the houfe of commons
fhall contrary to fuch order made by their houfe, wilfully

prefurne to fit therein, without taking the faid oaths, and

making and fubfcribing the faid declaration ; he fhall be

difabled to fit in the faid houfe of commons, or to give

any voice therein, during that parliament, f. 7.

And where any member of the houfe of commons fhall

be fo difabled to fit or vote, his place fhall be void ; and

a writ fhall iffue for the election of a new member. /. 8.

And during- the time of taking the faid oaths and ma-
king and fubfcribing the declaration, all proceedings fhall

ceafe 5 and the faid oaths declaration and fubfcription,

together with a fchedule of the names of the perfons who
fhall take and fubfcribe the fame, fhall be made and en-

tred in parchment rolls provided by the clerk of the houfe

pf lords and the clerk of the houfe of commons ; and none

L 4 of
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of the peer? or members mall pay to fuch clerk above 12 d

for fuch entry : All which rolls the faid clerks (hall with-

out fee fhew to any perfon defiling to look upon the fame.

XXX. Papifts jhall not prefent to benefices.

I. By the 2 J. c> 5- Every perfon being a popifh re-

cufant convict, fhall be utterly di fabled to prefent tc any

benefice with cure or without cure, prebend, or any other

ecclefiaftical living ; or to collate or nominate to any free

fchool, hofpital, or donative ; or to gram any avoidance

of any benefice, prebend, or other ecclefiaftical living.

/ 18.

And the chancellor and fcholars of the univerfity of

Oxford, fo often as any of them mail be void, fhall have

the prefentation, nomination, collation, and donation of

and to every fuch benefice, prebend, or ecclefiaftical liv-

ing, fchool, hofpital, and donative, in the counties of

Oxford^ Kent) Middhfex, Sufjex, Surrey, Hampjhire
7
Berk-

Jhire, Buckinghamjhire, Ghuccjlerfnire, Worcejlerfoire, Staf-

fordfnire, Warwick'/hire, IViltjhire, Somerjetfnire, De-von-

Jhirc, Cornwall JDorfetJbire, Herefndfnire, Northampton-

Jhire, Pembrokfnire, Caermarthcnfhirc, Brecknock/hire^ Mon-
mouthfnire, Cardiganfnire, Monigomeryftnre, the city of Lon-

don, and in every city and town being a county of it ielf

within any of the limits and precincts of any of the coun-

ties aforefaid, as mail happen to be void during fuch time

as the patron thereof (hall be a rccufant convict as afore-

faid. f 19.

And the chancellor and fcholars of the univerfity of

Cambridge fhall have the prefentation, nomination, colla-

tion, and donation of and to every fuch benefice, prebend,

or ecclefiaftical living, fchool, hofpital, and donative,

within the counties of Effex, Hertford/hire, Bedfordfnire,

CambridgeflAre, Huntingtonfliire, Suffolk, Norfolk, Lincoln-

fnire, Rutlandfnire, Leicefleijhire, Darby/hire, Nottmgham-

fire, SirrofJhire, Chcjhire, Lancajhire, York/hire, the coun-

ty of Durham, Northumberland, Ciwdevland, IVeflmorland^

. Radnorfldre, Deniuftirc, Flintfnire, Carnarvonfire, Angle-

feyJhir»., Merionethfhire, Glamorganfnire, and in every city

and town being a county of itfelf within the limits and

precincts of any of the faid counties, as (hall happen to be

void during fuch time as the patron thereof mall be a recu-

fant convict as aforefaid. f 20.

Provided,
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Provided, that neither of the faid chancellors nor fcho-

lars of either of the faid univerfities, fhall prefent or no-

minate to any benefice with cure, prebend, or other

ecclcfiaftical living, any fuch perfon as fhall then have

any other benefice with cure of fouls : And -if any i

prefentation or nomination fhall be made of any fuch

perfon fo beneficed, the fame mail be void, f 21.

Being a popifh recufant convici] And this, whether he

be convictc re the avoidance or after -, for the words

'are general, that the univerfity (hall prefent fo okt as

benefices fhall be void ; and avoidances before

cor on are within the fame niifchief as avoidances

and it would be a hard confer uction, that general

wordt. fhall nc Lo remedy all cafes which are

with ial mifchief. Comyns 182. Gibf. 771.

Sha terly difabled'] Thy were utterly difabled be-

fore, by bein^- made excommunicate, in feci. 2. as was
obferved by Finch follicitor, in the cafe of Knight and

Dauncer ; and therefore of wha. force foever inftitution

or iridiicLioji \s given upon fuch a prefentation, may
r ray there is no doubt but the bifhop may
refute to give it, and take the benefit of the lapfe, in cafe

prefents, who hath right, and is capable of pre-

ferftrng. For tnat trie biihop in this cafe, as in others,

ght to lapfe, appears from hence, that the ftatute

d no more than to put the univerfity in the place

of patron ; all rights which belong to others, remain-

i \ w-ere before'. Gibf. 771.

prefent] Hereby the patron is only difabled to pre-

v «nd he continues patron as to all other purpofes ;

an< efore he {hall confirm the leafes of the incumbent.

I Hau 32.

Or to grant any avoidance] But fuch perfon, by being

difabled to grant an avoidance, is no way hindred from
granting the advowfon itfelf in fee, or for life or years,

bona fide, and for good confieLration. 1 Haw. 32.

And the chancellor andfcholars] The two claufes which
give this benefit to the univerfities refpec~Hveiy, are pri-

vate claufes, whereof the judges, without pleading of
them, cannot take notice. 10 Co. 57.

So often as any of them fhall be void] But if an advowfon
or avoidance, belonging to fuch a perfon, come into the

king's hands, by reafon of an outlawry, or conviction of

3 |recufancy,
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recufancy, or the like ; the king, and not the univerfity,

fhall prefent. i Haw. 32.

During fuch time as the patron thereof Jhall be a recufant

convtSf] When the prefentation for that turn is vefted in

the univerfity, altho' afterwards the recufant conformeth
himfelf, or dieth, yet the univerfity fhall prefent. 10 Co.

57-
fc

2. By the 1 W. c. 26. Every perfon who fhall refufe

or neglect to make and fubfcribe the declaration of the

30 C. 2. when the fame fhall be tendred by two juftices

of the peace as in the faid act is mentioned ; or who fhall,

upon notice given as by the faid act, refufe or forbear.to

appear before them for the making and fubfcribing there-

of, and fhall thereupon have his name firname and place

of abode certified and recorded at the feflions ; every

fuch perfon fo recorded, fhall be from thenceforth adjudg-

ed difabled to make fuch prefentation, collation, nomi-
nation, donation, or grant of any avoidance of any bene-

fice, prebend, or ecclefiaftical living, as fully as if fuch

perfon were a popifh recufant convict. And the univer -

fities fhall have the prefentation, nomination, collation,

and donation. /. 2.

And where any perfon fhall be feifed or poflefTed of

any advowfon, right of prefentation, collation, or nomi-
nation to any fuch ecclefiaftical living, free fchool, or

hofpital as aforefaid, in truft for any papift or popifh re-

cufant, who fhall be convicted or difabled as by the 3 J.
c. 5. or by this acl: ; he fhall be difabled to prefent nomi-
nate or collate to any fuch ecclefiaftical living free fchool

or hofpital, or to grant any avoidance thereof, and fuch

prefentations nominations collations and grants fhall be

void ; and the univerfities fhall proceed, as if fuch recu->

fant convict or difabled were feifed or pofTefied thereof.

And if any truftee or mortgagee or grantee of any avoid-

ance fhall prefent nominate or collate, or caufe to be pre-

fented nominated or collated any perfon to any fuch eccle-*

fjaftical living free fchool or hofpital, whereof the truft

fhall be for any recufant convict or difabled, without giv-

ing notice of the avoidance in writing to the vicechancel-

lor within three months next after the avoidance ; he fhall

forfeit 500 1 to the refpective chancellor and fcholars of
the univerfity, to whom the prefentation nomination or

collation fhall belong, f. 4.

Provided,
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Provided, that the faid chancellors and fcholars of either

univerfity, fhall not prefent or nominate to any benefice

with cure prebend or other ecclefiaftical living, any per-

fon as fhall then have any other benefice with cure of

fouls : and if any fuch prefentment fhall be had or made

of any fuch perfon fo beneficed, the fame fhall be utterly

void. / 5.

And if any perfon fo prefented or nominated to any

benefice with cure, ihall be abfent from the fame above

fixty days in any one year 5 in fuch cafe the faid benefice

fhajl be void.
f. 6.

Provided always, that if any fuch perfon fhall prefent

himfelf at the feflions for that place where his name was

recorded, and fhall there in open court make and fubferibe

the faid declaration, and take the oaths (of allegiance and

fupremacy, 1 W> c. 8.) he fhall be difcharged of the faid

disability, and be enabled to make fuch prefertment col-

lation nomination donation and grant, as if this a£t had

not been made.
f. 7.

S. 2. Refufe or forbear] In the cafe of Fltzherbert and

the univerfity of Oxford^ the party was fummoned to take

the oaths, but refuted to attend. Upon which occafion,

it was declared by the court, that the juftices ought to be

prefent at the time appointed ; and if they are not there,

it is a good excufe for the party, if the party attends ; but

there is no neceffity that the juftices fhould be prefent, if

the party does not come ; it is fufficient if they leave no-

tice at the place, to give them notice if the party comes ;

and the party himfelf is obliged to do the firfl acl:, namely,

to attend at the time and place appointed. Comyns 183.

3. And by the 12 An. ft. 2. c. 14. it is further enact-

ed, that every papift or perfon making profeffion of the

popifh religion, and every child of fuch perfon not being

a proteftant under the age of twenty one years, and every

mortgagee truftee or perfon any way intrufted directly or

indireclly, mediately or immediately, by or for fuch papift

or perfon making profeflion of the popifh religion or fuch

child as aforefaid, whether fuch truft be declared by wri-

ting or not, fhall be difablcd to prefent collate and nomi-
nate to any benefice prebend or ecclefiaftical living fchool

hofpital or donative, or to gianc any avoidance of any be-

nefice prebend or ecc!efi:>nic; : 'iving; and every fuch pre-

fentment collation nomination $n I grant, and every ad-

miilion inftitution and induetiori ..hereupon mail be void :

and the univernties fhaJJ have the prefeuution nomination
collation and donation, <

r
, 1.

I And
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And when any prefentation to any benefice or eccle-

fiaftical living fhall be brought to any archbifhop bi/hop

or other ordinary, from any perfon who fhall be reputed

to be, or whom fuch archbifhop bifhop or ether ordinary

(hall have caufe to fufpect to be a papal or truftee of any
perfon making profeifion of thepopifh religion, or fufpcct-

ed to be fuch ; fuch archbifhop bifhop or other ordinary

ihall tender or adminifler to every fuch perfon (if prefent)

the declaration againft tranfubftantiation of the 25 C 2,

and if abfent, fhall by notice in writing to be left at the

place of habitation of fuch perfon, :.; ooint fome conveni-

ent time and place when and where iuch perfon fhall ap-

pear before fuch archbifhop bifhop or other ordinary, or

fome perfons to bs authorized by them by commiffion

under their feal of office; who fhall, upon fuch ap-

pearance, tender or adminitter the faid declaration to the

party making fuch prefentation : and if he Ihall neglect or

refufe to make and fubferibe the declaration io tend red. or

ihall neglect or refufe to appear upon fuch notice, fuvjh

prefentation fhall be void ; and in fuch cafe the archbifhop

bifhop or other ordinary fhall, within ten days after facH

neglect or refufal, fend and give a certificate under t

feal of office of fuch neglect or refufal to the vicechan-

cellor ; and the prefentation to fuch benefice, for that turn

only, fhall be vetted in the refpective chancellor and fcho-

lars.
f. 2.

And for the better difcovery of fecret trufts and fraudu-

lent conveyances made by papifts, it is enacted, that when
the prefentation of any perfon prefented to any benefice

or ccclefiaftical living fhall be brought to any archbifhop

bifhop or other ordinary ; he fhall, before he give mftitu-

tion, examine the perfon prefented upon oath, whether to

the befl and utmoft of his knowledge and belief, the per-

fon who made fuch prefentation be the true and real pa-

tron, or made the fame in his own right, or whether he

be not mediately or immediately, directly or indirectly,

truftee or any way intrufted for fome other, and whom by
name, who is a papift or maketh profeffion of the-pepifh

religion, or the children of fuch, or for any other and

whom, or what he knows, has heard, or believes touch-

ing the fame -, and if fuch perfon fo prefented fhal-1 refufe

to be examined, or fhall not anfwer directly, the prefen-

tation fhall be void. f. 3.

And the chancellor and fcholars of the refpective uni-

verfities, to whom the prefentation to fuch benefices and

ecclefiaftical livings fhould belong in cafe the rightful

patrons had been popifh rccufants convict, and their pre-

fentees
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fentees or clerks, may for the better difcovery of fuch

fecret and fraudulent uufts, exhibit their bill in any court

of equity, againft fuch perfon presenting, and fuch per-

fon as they have realon to believe to be the ceftuy que

truft of the advowfon, or any other perfon who they have

caufe to fufpect may be able to make any other or further

difcovery of fuch fecret trufts and practices ; 10 which bill,

the defendants being duly ferved with procefs of the court,

fhall forthwith directly anfwer : and if the/ mall refufe or

neglect to anfwer, in fuch' time as fhall be appointed by

the court, the bill fhall be taken pro confeffo, and be al-

lowed as evidence againft fuch perfon ;o neglecting and

refufing, and his truftees, and his or their clerk
;
provi-

ded, that every perfon having fully anfwered fuch bill,

and not knowing of any fuch truft, fhall be infilled to

his cofts to be taxed according to the courfe t>f the court.

fit
And the court where any quare impedit fhall be depend-

ing, at the inftance of the faid chancellor and fcholars or

their clerk being plaintiffs or defendants in fuch fuit by
motion in open court, may make a rule or order requiring

fatisfaction upon the oath of fuch patron and his clerk,

who in the faid fuit fhall conteft the right of the univer-

fity to prefent, by examination of them in open court, or

by commiflion under the feal of fuch court for the exami-

nation of them, or by affidavit, as the faid court mail find

moft proper, in order to the difcovery of any fecret truft

frauds or practices relating to the faid prefentation ; and
if it appear to the court, upon the examination of fuch

patron or clerk, that the faid patron is but a truftee, then

they fhall difcover who the perfon is and where he lives ;

and upon their refufal to make fuch difcovery, or to give

fatisfaction as aforefaid, they fhall be punifhed as guilty-

of a contempt of the court : And if the faid patron or his

clerk mail difcover the perfon for whom the faid patron is

a truftee ; then the court, on motion made in open court,

fhall make a rule or order, that the perfon for whom the

patron is a truftee fhall in the faid court, or before com-
miffioners to be appointed for that purpofe under the feal

of the faid court, make and fubferibe the declaration

againft tranfubftantiation of the 25 C. 2. and likewife on
pain of incurring a contempt of the faid court, fhall give

fuch further fatisfaction upon oath relating to the faid truft,

as the court fhall think fit: and fuch perfon fo required

to make and fubferibe the faid declaration, and refufing

or neglecting fo to do, fhall be efteemed.as a popifh recu-
fant convict in refpect of fuch prefentation. / 5.

And
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And the anfwer of fuch patron and the perfon for whom

he is intrufted and his and their clerk or any of them,

and their examinations and affidavits taken as aforefaid by
order of any court where fuch quarc impedit fhall be de-

pending, or by any archbifhop bifhop or other ordinary,

or the commiffioners as aforefaid (which examinations

fhall therefore be reduced into writing and figned by the

party examined) fhall be allowed as evidence againft fuch

patron fo prefenting and his clerk, f. 6.

Provided, that no fuch bill, nor any difcovery to be

made by any anfwer thereunto, or to any fuch examina-

tion as aforefaid, fhall be made ufe of to fubjecl: any per-

fon making fuch difcovery or not anfwering fuch bill, to

any penalty or forfeiture, other than the Jofs of the pre-

fentation then in queftion. f. 7.

And in cafe of any fuch bill of difcovery exhibited by
the chance' lor and fcholars or their prefentee, no lapfe

fhall incur, nor plenarty be a bar againft them, in refpecl:

of the benefice or eccleiiaftical living touching which fuch

bill fhall be exhibited, till after three months from the

time that the anfwer to fuch bill fhall be put in, or the

fame be taken pro confeffo, or the profecution thereof

deferted ; provided that fuch bill be exhibited before any
lapfe incurred,

f. 8.

And the chancellor and fcholars may fue a writ of

quare impedit by tiie name of chancellor and fcholars,

or by their proper names of incorporation, at their elec-

tion. /. 9.

And in cafe of any fuch truft confefTed or difcovered by
any anfwer to fuch bill or fuch examination as aforefaid,

the court may inforce the producing of the deeds relating

to the faid trufts, by fuch methods as they fhall find pro-

per,
f. 10.

4. And by the 11 G. 2. c. 17. it is further enacted,

that every grant to be made of any advowfon or right of

prefentation collation nomination or donation of and to

any benefice prebend or ecciefiaftical living fchool hofpital

or donative, and every grant of any avoidance thereof,

by any papift or perfon making profeffion of the popifh

religion, whether fuch truft be declared by writing of

not, (hall be null and void, unlefs fuch grant be made
bona fide and for a full and valuable confideration to

and for a proteftant purchafer and merely and only for the

benefit of a proteftant ; and every fuch grantee or perfon

claiming under any fuch grant fhall be deemed to be a

truftee for a papift or perfon profefling the popifh religion

within
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within the aforefaid aft of 12 An. ; and all fuch grantees,

and perfons claiming under fuch grants, and their prefen-

tees, (hall be compelled to make fuch difcovery relating to

fuch grants and prefentations made thereupon, and by
fuch meth ^ds, as by the faid act. And every devife to

be made by any papift. or perfon profefling the popifh

religion, of any fuch advowfon or righr of prefen ra-

tion collation nomination or donation or any fuch avoid-

ance, with intent to fecure the benefit thereof to the

heirs or family of fuch papift or perfon prof fling the

popifh religion, (hall be null and void; and all fuch

devifees, and perfons claiming under fuch devifes,

and their prefentees, fhall m like manner be com-
pelled to difcover, whether to the beft of their know-
ledge and belief, fuch devifes were not made to the

faid intent, f. 5.

XXXI. Shall be as excommunicated.

1. By the 3 J, c. 5. Every popifh recufant convict

fhall ftand and be reputed to all intents and purpofes

difabled, as a perfon lawfully and duly excommunicated,

and as if he had been fo denounced and excommunicated

according to the laws of this realm, until he fhall con-

form himfelf and come to church and hear divine fervice

and receive the facrament according to the laws of this

realm, and take the oaths (of allegiance and fupremacy,

1 IV. c. 8, ) ; and every perfon fued by fuch perfon fo to

be difabled, may plead the fame in difabling of fuch plain-

tiff, as if he were excommunicated bv fentence in the

eccleliaftical court, f. 11.

2. And by the 3 J. c. 4. Upon any lawful writ war-
rant or procefs awarded to any fheriff or other officer,

for the taking of any popifh recufant (actually) excom-
municated for fuch recufancy ; it fhall be lawful for

fuch fherifF or other officer, if need be, to break open
any houfe wherein fuch perfon excommunicate fhail be,

or to raife the power of the county, for the apprehending

of fuch perfon, and the better execution of fuch warrant
Writ or procefs.

f. 35.

XXXI F. Shall not repair to court.

I. By the 3 J, c. 5. No popifh recufant convict fhaT!

come into the court or houfe where the king or bis heir

apparent to the crown fhall be, unlefs he be commanded
f«
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fo to i do by the king, or by warrant from the lords and
others of the privy council ; on pain of ico 1, half to the

king, and half to him that fhall fue in any of his ma-
jelly's courts of record,

f. 2.

. 2. And by the 30 C. 2. ft. 2. c. j. Every peer of this

realm, and member of the boufe of peers, and every

peer of Scotland or Ireland, being of the age of one and
twenty years or upwards, not having taken the oaths (of

allegiance and fupremacy, 1 W. c. 8») and made and fub-

fcribed the declaration againft popery of the 30 C. l.Ji. 2.'

c. 1, and every member of the hou.fe of commons not

having taken the faid oaths and made and fubfcribed the

faid declaration, and every perfon convicted of popifh re-

cufancy, who fhall come advifedly into or remain in the

prefence of the king, or (hail come into the court or houfe

where he refutes, fhall fuffer all the pains forfeitures and
cifabilities of this acl: ; unlefs he do in the next term after

fuch his coining or remaining take the faid oaths, and

make and fubfcribe the faid declaration, in the high court

of chancery, between the hours of nine and twelve in

the forenoon : That is to fay, he fhall be difabled to exe-

cute any office or place of profit or truft, civil or military ;

or to fit or vote in either houfe of parliament or to make
a proxy in the houfe of peers ; or to fue or ufe any ac-

tion, bill, plaint, or information in courfe of law, or to

profecute any fuit in any court of equity ; or to be guar-

dian of any child, or executor or adminiftrator of any
perfon, or capable of any legacy or deed of gift j and

fhall forfeit 500 1 to him who fhall fue.
f. 5, 6.

But this act fhall not extend to the prejudice of any

perfon for coming into or remaining in the prefence of

the king, who fhall firft have licence fo to do by warrant

under the hands and feals of fix privy counfellors, by or-

der of his majefiy's privy council, upon fome urgent oc-

cafion therein to be expreffed ; fo as fuch licence exceed

not ten days, and that it be firft filed and put upon record

in the office of the petty bag in chancery, for any one to

view without fee : and no perfon to be licenfed above

thirty days in any one year. f. 12.

Provided, that if any offender fhall after fuch offence

take the oaths and fubfcribe the declaration in the chan-

cery in manner aforefaid ; he fhall from thenceforth be

freed and difcharged from all feizures, penalties and loffes

which he might otherwife fuftain by reafon of being a po-

pifh recufant convict, by virtue of this a£i, and from all dif-

abilities and incapacities incurred thereby 3 fo as fuch free-

dom
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dam and difcharge extend not to reftore any fuch per-

fon to any office or place filled up, nor to any other of-

fice till after a year f, om taking the faid oaths and making

the faid declaration -, nor to make void the faid forfeiture

of 500 1. / 13.

XXXIII. Shall not come within ten miles ofLondon.

1. By the 3 J. c. 5. All popifh recufants who fhall come
dwell or remain within the city of London or within ten

miles thereof, who fhall be indicted or convicted of recu-

fancy, or wTho fhall not repair unto lome ufual church or

chapel and there hear divine fervice, but fhall forbear the

fame by the fpace of three months, fhall within ten days

after fuch indictment or conviction depart from the faid

city and ten rrjles compafs of the fame, and alfo fhall

deliver up their names to the lord mayor if fuch recufant

be within the citv or the liberties thereof; and if the faid

recufant fhall dwell or remain in any other county within

ten miles of the faid citv, then he fhall within the faid

ten days deliver up his name to the next juftice of the

peace within fuch county : on pain of forfeiting to the

king 100 1; half of which fhall be to the king, and half

to him that will fue in any of the king's courts of re-

cord,
f. 4.

2. And by the 1 IV. c. 9. For the better difcovering

and amoving all papifts and reputed papifls out of Lon-
don and Weftminfter and ten miles of the fame ; the

lord mayor, and every juflice of the peace of London
Weftminfter and Southwark, and of the counties of Mid-
dlefex Surrey Kent (and ElTex, 1 W. c. 17.) fhall caufe

to be arrefted and brought before him every perfon, not

being a merchant foreigner, as is reputed to be a papift,

and tender to him the declaration of the 30 C. 2. ft. 2.

c. I. and if he refufe to make and fubferibe the fame,

and fhall after fuch refufal continue within the faid dif-

tance, he fhall forfeit and fufFer as a popifh recufant con-
vict,

f. 2.

And every juftice of the peace fhall certify every fuch

fubfeription before him taken, and alfo the names of all

perfons refufing upon tender to make or fubferibe as afore-

faid, under his hand and feal, into the court of king's

bench the next term, or elfe at the next quarter feflicni-s

of the county or place where fuch taking fubferibing, or

refufal fhall happen : And if the faid perfon, fo refufing

and certified, fhail not within the next term or feifions

Vol. Ill, M after
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after fuch refufal appear in the court of king's bench

or feffions where fuch certificate fhall be returned, and

in open court make and fubfcribe the fame, arid indorfe

or enter his fo doing upon the certificate fo returned ; he

fhall be from the time of fuch his neglect or refufal taken

and adjudged a popifh recufant convict, and as fuch to

forfeit and be proceeded again ft. f. 3.

But this act not to extend to any foreigner being a

menial fervant to any ambaflador or publick agent,
f. 4.

XXXIV. Shall not remove above five miles from their

habitation.

1. By the 35 EL c. 2. Every perfon above the age of

i'xteen, and having any certain place of abode, who be-

ing a popifh recufant fhall be convicted for not repair-

ing to church, and being within this realm at the time

he fhall be convicted, fhall within forty days next after

fuch conviction (if not reftrained by imprifonment, or by

the king's command, or by order of fix or more of the

privy council, or by ficknefs, and in cafe of fuch reftraint

then within twenty days after the removal of fuch re-

ftraint) repair to his place of ufual dwelling and abode,

and fhall not at any time after remove above five miles

from thence ; on pain of forfeiting his goods, and alfo

of forfeiting to the king all his lands rents and annui-

ties during life. j. 3.

And every fuch offender which hath copyhold or cu-

ftomary lands, fhall forfeit the fame during his life to

the lord of the manor, if fuch lord be not a popifh recu-

fant convict ; and if he be, then fuch forfeiture fhall be

to the king. f. 5.

And all fuch perfons as are to repair to their place of

dwelling and abode, and not to remove above five miles

from thence as is aforefaid, fhall within twenty days next

after coming to fuch place notify their coming thither,

and prefent thernfelves and deliver their true names in

writing, to the minifter or curate of the parifh and to a

conftable of the town ; and thereupon the faid minifter

or curate fhall enter the fame in a book to be kept in every

parifh for that purpofe.
f.

6.

And the faid minifter or curate and the faid conftable

fhall certify the fame in writing to the next general or

quarter feffions, to be entred by the clerk of the peace in

the rolls of the feffions. f 7. .

And
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And if any fuch perfon, being a popifh recufant (not

being a feme covert, and not having lands of the clear

yearly value of twenty marks, or goods above the value

of 40 J. ) mail not within the time before limited repair

to his place of ufual dwelling and abode, and thereupon

notify his coming as afore faid ; or at any time after his

repairing to any fuch place, fhall pafs or remove above

five miles from thence ; and fhall not within three months
next after he fhall be apprehended for offending as afore-

faid, conform himfelf in coming to church, and in ma-
king fuch publick confeffion and fubmifTion as is herein

after directed, being thereunto required by the bifhop of

the diocefe, or a juflice of the peace, or by the minifter

or curate of the parilh ; in every fuch cafe, every fuch

offender, being thereunto warned or required by two
juftices of the peace or the coroner, fhall upon his cor-

poral oath before two juftices of the peace or a coroner

abjure the realm for ever; and thereupon fhall depart

out of this realm at fuch haven and port, and within

fuch time, as fhall be affigned and appointed by the faid

juftices or coroner, unlefs he be letted or flayed by fuch

lawful and reafonable means or caufes, as by the common
laws of this realm are permitted and allowed in cafes of

abjuration for felony 5 and in fuch cafes of let or flay,

then within fuch reafonable and convenient time after,

as the common lav/ requireth in cafe of abjuration for

felony. / 8.

And every juflice of the peace or coroner before whom
fuch abjuration fhall be made, fhall caufe the fame pre-

sently to be entred of record before them, and certify the

fame to the next affizes. f. 9.

And if fuch offender fhall refufe to make fuch abjura-

tion, or after abjuration made fhall not go to fuch ha-

ven and within fuch time as is before appointed, and
from thence depart out of this realm, or after fuch

departure fhall return without the king's fpecial licence ;

he fhall be guilty of felony without benefit of clergy.

/10.
.Provided, that if any perfon fo reftrained fhall be ur-

ged by procefs or be bound without fraud or covin to

make appearance in any of the king's courts ; or fhall

be required by three or more of the privy council, or by
four or more of any commiffioners to be in that behalf

affiarted by the king, to make appearance before fuch

council or commiflioners : in fuch cafe, he fhall incur no
forfeiture for travelling to make appearance accordingly,

M 2 nor
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nor for his abode concerning the fame, nor for conveni-

ent time for his return. ^13.
And if any fuch perfon fo retrained fhall be bound or

ought to yield his body to the fheriff, upon proclama-

tion in that behalf without fraud or covin to be made;
in fuch cafe he fhall not incur any forfeiture for travel-

ling for that purpofe only, nor for convenient time for

his return,
f. 14.

Provided alfo, that if any perfon that fhall offend

againft this act, fhall before he be thereof convicted,

come to fome parifh church on fome funday or other fef-

tival day, and there hear divine fervice, and at fervice

time, before the fermon, or reading of the gofpel, make
publick and open fubmiflion and declaration of his con-
formity ; he fhall be difcharged. Which fubmimon fhall

be as followeth : I A. B. do humbly confefs and acknow-
ledge, that I have grievoufly offended god in contemning
her majefty's good and lawful government and authority,

by abfenting my felf from church, and from hearing di-

vine fervice, contrary to the godly laws and ftatutesof

this realm : And I am heartily forry for the fame, and
do acknowledge and teftify in my confeience, that

the bifhop or fee of Rome hath not nor ought to have
any power or authority over her majefty, or within any
her majefty's realms or dominions : And I do promife and
proteft, without any diflimulation, or any colour or means
of any difpenfation, that from henceforth I will from
time to time obey and perform her majefty's laws and fta-

tutes, in repairing to the church, and hearing divine fer-

vice, and do my uttermoft endeavour to maintain and de-

fend the fame.
f. 1 5, 16.

And the minifter or curate fhall prefently enter the
fame into a book to be kept in every parifh for that pur-

pofe ; and within ten days fhall certify the fame in writing

to the bifhop.
f. 17.

And if any perfon fhall rclapfe after his fubmiflion, he
fhall have no benefit by fuch his fubmhTion. / 18.

And married women fhall alfo be bound by this act,

except only in the cafe of abjuration, f. 19.

Above five miles] It feems that the miles fhajl be
computed according to the englifh manner, allowing

j 760 yards to each mile; and that the fame fhall be

reckoned not by ftreight lines, as a bird or arrow may
fly, but according to the nearclt and moft ufual way.
i Haw. 25.

h
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In cafes of'abjuration for felony] Anciently, if a man had

committed felony, and did fly to a fandtuary, that is, to

a church or church yard, before he was apprehended, he

might not be taken from thence to be tried for his

crime; but on confeflion thereof before the juftices, or

before the coroner, he was admitted to abjure the realm :

but afterwards this privilege of fancluary, by the 21 T.

c. 28. was taken away. But the abjuration, where it is

by flatute fpecially appointed, as in the prefent cafe, doth

ftill continue.

Abjuration] The form whereof, according to the an-

cient books, is thus : This hear you, Sir coroner, that I

A. O. of in the county of am a popifh recu-

fant, and in contempt of the laws and ftatutes of Eng-
land, I have and do refufe to come to their church : I

do therefore, according to the intent and meaning of the

ftatute made in the 35th year of queen Elizabeth, abjure

the realm of England. And I fhall hafte me towards the

port of P, which you have given and afligned to me, and
that I fhall not go out of the highway leading thither,

nor return back again ; and if I do, I will that I be ta-

ken as a felon of the king : And that at P. I will dili-

gently feek for paflage, and I will tarry there but one
flood and ebb, if I can have paflage ; and unlefs I can
have it in fuch fpace, I will go every day into the fea up
to my knees, aflaying to pafs over. So help me god and
his doom. Stam. 116. Mir, b. 1. Offic. Cor, 49.

2. And by the 3 J, c. 5. f 7. The king, or three of

the privy council in writing under their hands, may give

licence to every fuch recufant to go and travel out of the

compafs of five miles, for fuch time as in the faid licence

fhall be contained, for their travelling attending and
returning, and without any other caufe to be exprefl'ed

within the faid licence : And if any perfon fo confined

fhall have neccfTary occafion or bufinefs to go and travel

out of the compafs of the faid five miles, then upon li-

cence in writing in that behalf to be gotten, under the

hands and feals of four juftices of the peace of the fame
county divifion or place, next adjoining to the place of
abode of fuch recuTant, with the privity and aflent in

writing of the bifhop of the dioceie, or of the lieutenant

or a deputy lieutenant of the county refiding within the

faid county or liberty, under their hands and feals (in

which licence fhall be fpecified both the particular caufe

of the licence, and the time how long the party fhall be
Sibfent in travelling attending and returning) ; it fhall

M 3 be
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be lawful for fuch perfon to go and travel about fuch his

necefiary bufmefs for fuch time only as fhall be com-
prifed in the faid licence, the party fo licenfed firft

making oath before the faid four juftices or any of

them, that he hath truly informed them of the caufe

of his journey, and that he fhall not make any caufe-

lefs flays. And every perfon fo confined who fhall

go above five miles from the place to which he is con-

fined, not having fuch licence, and not having taken

fuch oath, fhall fufTer as by the 35 El. c. 2.

E. 11 J* Peter Maxficld was indicted, that he being a

cor v idled recufant departed above five miles from his

abode in Walftood in the county of Stafford contrary

to the ftatute. The defendant pleaded, that he inform-

ed Ralf Snead, Walter Bagnal, and two other juftices

of the peace of the county of Stafford (the faid Wal-
ter being alfo a deputy lieutenant there), that he had

urgent occafions to go to London, about bufmefs con-

cerning his eftate, and made oath before them that it was

true ; whereupon they by writing under their feals gave

licence unto him to go to London, or to other places, as

his bufmefs required, for fix months ; by virtue whereof

he went; and fo juftifies. And it was thereupon de-

murred : 1. Becaufe the ftatute is, that four juftices,

with the afTcnt of a lieutenant in writing, or one de-

puty lieutenant in writing, may give licence ; for it ought

to be by four juftices belides the deputy lieutenant

:

And all the court were of that opinion ; for the fta-

tute appointing precifely the number of the juftices,

with the aftent as aforefaid, it ought to be exactly pur-

fued ; and it is not fuflicient, that a deputy lieutenant be

one of the four. 2. The licence is not good, becaufe it

is not pleaded to be under their hands ; and it is not fuf-

ficient to plead it to be under their feals : Alfo the li-

cence ought to fhew the particular caufe of the li-

cence, and not in fuch general manner, for urgent

caufe.^. Wherefore rule was given, that if caufe were

not fhewn, judgment fhould be entred for the king,

Crc. Ja. 352.

XXXV. Shall be dlfabled as to law^ pbyjick, and

offices.

By the 3 J. c. 5. No recufant ccnvlcl fhall pra&ifc the

common law of this realm as a counfellor clerk attorney

or folicitor, nor fhall praitife the civil law as advocate or

proctor ; nor practife phyfick, nor exercife the trade of

an
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an apothecary ; nor fhall be judge minifter clerk or flew-

ard of or in any court, or keep any court, nor fhall be

regifter or town clerk, or other minifter or officer in any
court ; nor fhall bear any office or charge, as captain,

lieutenant, corporal, ferjeant, ancient-bearer, or other

office in camp, troop, band or company of foldiers ; nor

fhall be captain mafter or governor or bear any office of

charge of or in any fhip caftie or fortrefs of the king ; but

fhall be utterly difabled for the fame : and every perfon

offending herein fhall alfo forfeit iool, half to the king,

and half to him that fhall fue in any of the king's courts

of record, f. 8.

And no popijh recufant conviff, or having a wife being a

popifn recufant convict, fhall exercife any publick office or

charge in the commonwealth ; but fhall be utterly difabled

to exercife the fame by himfelf or by his deputy : Except
fuch hufband himfelf, and his children which fhall be
above the age of nine years abiding with him, and his

fervants in houfhold, fhall once a month, not having any
reafonable excufe, to the contrary, repair to fome church

or chapel ufual for divine fervice, and there hear divine

fervice ; and the faid hufband, and fuch his children and

fervants as are of meet age receive the facrament of the

lord's fupper, at fuch times as are limited by the laws of

this realm, and do bring up his faid children in true reli-

gion. / 9.

XXXVI. Shall not be executors^ adminijirators, or

guardians.

By the 3 J. c. 5. A recufant convict fhall be difabled

to be executor or adminiftrator by force of any teftament

or letters of adminifrration ; nor fhall have the cuftody of
any chiid as guardian in chivalry, guardian in focage, or

guardian in nurture of any lands freehold or copyhold,

y: 22.

And the next of kin of fuch child to whom the lands

cannot lawfully defcend, who fhall ufually refort to fome
church or chapel and there hear divine fervice, and receive,

the facrament thrice in the year next before, fhall have
the cuftody and education of fuch child and of his lands

holden in knights fervice, till the full age of the faid ward
of twenty one years ; and of his lands holden in focage,.

as a guardian in focage; and of his lands holden by copy
of court roll of any manor, fo long as the cuftom of the
faid manor fhall allow che fame : and fhall yield an account
of the profits of the fame to the faid ward. /. 23.

M 4. And



1 68 $opetp.
And if any of the wards of the king or of any other mail

be granted or fold to any popifh recufant convict, fuch

grant or fale fhall be void,
f. 24.

XXXVII. Shall not inherit or take by defcent, de-

vife9 or purchafe.

By the 11 & 12 W, c. 4. If any perfon educated iri

the popifh religion or profefTing the fame, fhall not with-

in fix months after he fhall attain the age of eighteen

years, take the oaths of allegiance and fupremacy and

fubfcribe the declaration of the 30 C. 2. in the chancery

or king's bench or quarter fefiions where he fhall refide;

he fhall in refpecl of himfelf (but not of his heirs) be

difabled to inherit or take any lands by defcent devife or

limitation, in pofTeffion reverhon or remainder ; and du-

ring his life, or till he fhall take the faid oaths and fub-

fcribe the declaration, his next of kin who fhall be a pro-

teftant fhall enjoy the fame without being accountable

except for wafte, for which he fhall pay to the party dif-

abled treble damages : and every papift or perfon profef-

fing the popifh religion fhall be difabled to purchafe, irL

his own name, or in the name of any other to his ufe or

in trufl for him any manors, lands, profits out of lands,

tenements, rents, terms, or hereditaments ; and all eftates

terms and any other interefts or profits out of lands, to be

made fufFered or done for the ufe of fuch perfon or upon
any truft or confidence mediately or immediately for the

benefit or relief of any fuch perfon, fhall be void. f. 4.

Shall 'not within 6 months after he ft)all attain the age, of 1%
years] If an infant is fo young, as at the time of the ac-

cruing of the title (be it by devife or limitation) by rear

fon of his tender years hp is incapable of embracing any
religion ; in fuch cafe he may take within this act : but

he muft take care to conform before the age of 18 years

and 6 months ; otherwife he forfeits to the next proteftant

heir. 2 P. mil. 3.

Difabled to purchafe] A papift tenant in tail fuffers a re-

covery to the ufe of himfelf in fee, in order to make a

marriage fettlement ; this is not a purchafe within this

ftatute. Sir. 267. Mr. Ratclijfes cafe, upon an appeal

to the lords delegates from the judgment °f the corrimif-

fioners for forfeited eltatcs,

4m
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Any manors, lands, fcfV.] But he may take perfonal

eftate, by the ftatute of diftribution. 3 Peere Will, 40.

XXXVIII. Inroiling deeds and wills of papijls.

1. By the 3 G. c. 18. No manors or lands or any in-

tercft therein, or rent or profit thereout, mall pafs alter

or change from any papift or perfon profeffing the popifh

religion, by any deed or will, except fuch deed within

fix months after date, and fuch will within fix months
after the death of the teftator, be inrolled in one of the

king's courts of record at Weftminfter, or within the

county wherein the manors and lands do lie, by thecuftos

fotulorum and two juftices of the peace and the clerk of

the peace, or two of them, whereof the clerk of the peace

to be one.
f. 6.

2. But by the 10 G. e. 4. Leafes of knds made by pa-

pifts or perfbns profeffing the popifh religion, to any pro-

teftant, whereon the fuil yearly value or the ancient or

moft accuftomed yearly rent or more (hall be referved,

fhall be good without inrolling. ^19.
3. And by the 2 G. 3. c. lb. Such deeds and wills

fhail be good, if they be inrolled before Dec. 25, 1762;
if advantage hath not been taken of the default, before

Dec. 25> 1761. And there is generally the like claufe of
indemnity in fome act of parliament every two or three

years.

And by the fame fratute, No purchafe made for full

and valuable confideration of any manors meffuages or
lands or of any intereft therein, by any proteftant, and
merely and only for the benefit of proteftants, fhall be
impeached or avoided by reafon that any deed or will thro'

which the title thereto is derived hath not been inrolled
;

fo as no advantage was taken of the want of inrolJment

thereof before fuch purchafe was made, and fo as no de-

cree or judgment hath been obtained for want of the \n-

rollment of fuch deeds or wills.

Provided, that nothing herein mall be conftrued to ex-
tend, to make good any grant, leafe, or mortgage, of the

advowfon, or right of prefentation, collation, nomina-
tion, or donation, of and to any benefice, prebend, or

ecclefiaftical living, fchool, hofpital, or donative, or any
avoidance thereof, made by any papift or perfon profeffing

the popifh religion, in truft, directly or indirectly, medi-
ately or immediately, by or for any fuch papift or perfon
profeffing the popifh religion, whether fuch truft hath
been declared by writing or not.

XXXIX. Re-
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XXXIX. Regifiring eftates ofpapift5.

i. By the i G.ft. 2. c. 55. Every perfon having any
eftate or intereft in any lands, being a popifh recufant or

papift or educated in the popifh religion or whofe parent

or parents fhall be a papift or papifts or who fliall ufe or

profefs the popifh religion, fhall within fix months after

he fhall attain to the age of twenty one years take the oaths

of the 1 G.ft. 2. c. 13. and repeat and fubfcribe the de-

claration againft popery of the 30 C. 2. in one of the courts

at Weftminfter or at the feflions of the peace where fuch

lands or fome part thereof fhall lie, between the hours of

nine and twelve in the forenoon; or in default thereof,

fhall within fix months next after the time appointed for

him to take the oaths, and fo from time to time within fix

months after he or any truftee for him fhall come into the

poiTeiiion or perception of the rents or profits of any other

lands, regifler or procure to be regiftred his name and all

fuch lands, in what parifh townfhip or place the fame do

lie, and who are the poffeiTors thereof, and what eftate or

intereft he }>as in the fame, and the yearly rent if the fame

fhall be lett ; and if the fame be lett upon leafe, then by

whom fuch leafe was made, what yearly or other rent is

referved thereupon, and what fine or fum of money was
paid for fuch leafe, in cafe the fame was made by himfelf

or any perfon in truft for him or that he was party or

privy thereunto ; and the time and day of the month and

year, when fuch entry fhall be made, - in a parch-

ment book or roll which fhall be kept by the clerk of the

peace, f. 1.

And every fuch perfon fhall take care that his name be,

within the faid fix months allowed for making fuch regif-

try, fubfcribed to fuch regiftry in the prefence of two juf-

ftices in open feflions, either by himfelf, or by his attor-

ney thereunto lawfully authorized by warrant of attorney

under his hand and feal executed by him in the prefence of

two witnefTes, who fhall make proof of fuch execution

upon their oaths at the feffions where fuch name fhall be

fubfcribed or regiftry produced ; and two juflices then

prefent fhall fubfcribe their names to fuch entry as wit-

nefTes that the fame was duly made, and in default thereof

each of the faid juflices then prefent fhall forfeit 20 1 to

the king.
f. j.

Arid the clerk of the peace fhall keep parchment books

or rolls at fon;c notorious place within his divifion, and

fhall
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fhall by himfelf or his lawful deputy enter therein the

chriftian and firnames of every fuch perfon who fhall ccrne

in perfon and defire to be regiflred, or fhall fend any wri-

ting under his hand to him or his deputy, defiling him to

regifter his name ; and fhall alfo regifter the efrate in lands

of every fuch perfon, in fuch manner and in fuch words
as he fhall by any writing figned by him defire: Provided

that fuch perfon pay the fees hereby appointed for the fame,

and that he apply to die faid clerk of the peace or his de-

puty to enter fuch regiftry, and deliver to him in writing

the words he defires to have fo regiflred or entred ten

days before the feiTions where the entries are to befubferi-

bed. And fuch clerk of the peace or his deputy fhall en-

ter fuch perfons names and regiftry of their eftates before

the next feffions after fuch delivery, in the faid books or

rolls ; and fhall carry the faid books and rolls in which
fuch entries fhall be fo made, to the next and every other

feifions of the peace, until the time of fuch fubferibing

fhall be expired. And fuch clerk of the peace fhall alfo

keep alphabetical tables of the firnames of all fuch perfons

whofe names and eftates fhall be regiflred, and of the pa-

rimes and townfhips where the lands (o regiflred lie, with

reference to the place in the books or rolls where fuch

names and lands fhall be regiflred ; and fhall alfo carefully

keep all fuch warrants of attorney as fhall be fo proved as

aforefaid upon a file, together with fuch books and rolls ;

and fhall likewife enter fuch warrants of attorney upon
record ; and fhall have for fuch regiftry and entry on
record 3d for every 200 words which fuch regiftry and
entry on record (hail contain ; and fhall have /\.d for every

fearch that fhall be made for the name or eftate of any
perfon ; and fhall make fearch on the requeft of any per-

fon who fhall pay fuch fees, and fhall permit fuch perfon

to infpect the faid tables books and rolls and fuch letters

of attorney as fhall be fo. filed; and fhall give copies of

fuch registries fubferibed by himfelf or his lawful deputy,

to every perfon who fhall defire the fame and tender him
the fees hereby appointed for the fame -

f and fhall fufter

fuch perfons who fhall requeft him fo to do, to examine
the fame with the roll or book, and for fo doing fhali

have 3d for every 200 words contained in every fuch
c°py- f 1.

And if any clerk of the peace fhall neglect, or refufe to>

do any the things hereby appointed, he fhall forfeit his

office,
f. 1.

I And
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And if any fuch pcrfon hereby required to take and fub-

fcribe fuch oaths and repeat and fubfcribe fuch declara-

tion as aforefaid, or in default thereof to regifter or caufe

to be regiftred his name and eftate as aforefaid, fhall not

either take and fubfcribe fuch oaths and repeat and fubfcribe

fuch declaration in manner aforefaid, or regifter his name
and eftate as aforefaid, and alfo fubfcribe his name to fuch

Tegiftry or procure the fame to be fubfcribed by fuch his

attorney as aforefaid, within the time limited for the doing

thereof, or fhall not regifter the fame truly ; he fhall for-

feit the fee fimple and inheritance of all fuch lands not re-

giftred or fraudulently regiftred whereof he or any perfon

in truftfor him was feifcd in fee fimple at the time of fuch

default or fraud in regiftring, and the full value of the in-

heritance of all fuch lands not regiftred or fraudulently

regiftred whereof he or fome perfon in truft for him was

not feifed in fee fimple ^t the time of fuch default or fraud

as aforefaid ; two third parts to the king, and the other

third part to fuch perfon being a proteftant who fhall fue

for the fame at the common law in any of the courts at

Weftminfter or in the chancery : and the perfon fo fuing

fhall be intitled in the court of chancery to demand all

fuch difcoveries as he might do if he were a purchafer for

valuable confideration, and to demand a true difcovery

from all perfons of all fuch incumbrances and titles which

any way affect the fame, and of all trufts relating thereto
;

to which bill no plea of demurrer fhall be allowed, but

the defendant fhall fufficiently anfwer the fame at large :

and alfo the perfon fuing for the fame may bring an eject-

ment on his own demife, and give this act and the fpecial

matter in evidence ; and if it fhall appear upon trial of

fuch ejectment, that the eftate fued for is the eftate of the

perfon fo neglecting to regifter or fraudulently regiftring,

and the defendant fhall not make it appear that he took

the faid oaths and repeated and fubfcribed the faid decla-

ration in manner aforefaid, or otherwife that he regiftred

his name and the eftate fo fued for, a verdict fhall be given

for the leflbr of the plaintiff in fuch ejectment, and judg-

ment fhall be thereupon had as is ufual upon verdicts in

ejectments, and the leflbr of the plaintiff fhall have cofts

of fuit as is ufual when judgment in ejectment is recover-

ed by or given for the leiTor of the plaintiff \ and by fuch

judgment two third parts of the lands fo recovered fhall be

vefted in the king, and the other third part in the perfon

who fhall be leffor of the plaintiff in the faid ejectment.

But
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But in cafe fuch perfon fo making default or committ-

ing any fraud in regiftring as aforefaid, after fuch default

or fraud committed, and before he be convicted or any

ejectment or fuit brought for fuch forfeited lands, fhall

bona fide for a juft and valuable confideration convey

over grant leafe or incumber any fuch lands omitted or

fraudulently regiftred as aforefaid ; the perfon fo purcha-

fing or having fuch grant leafe or incumbrance, not

knowing at the time of fuch purchafe or incumbrance

made the laid offender to be a perfon within the defcrip-

tion of this act, fhall not be prejudiced hereby, but in

fuch cafe the offender fhall forfeit the value of the

inheritance to be diftributed and recovered in manner
aforefaid.

f. 3.

Alfo this fhall not extend to compel any perfon to re-

gifter or procure to be regiftred any lands, until he or

fome other perfon as truftee for him hath been actually

feized, and have notice thereof, or poffeffed, or in the

receipt of the rents or profits of the fame for fix months.

/.4
And this (hall not extend to compel any perfon to re-

gifter any lands, whereof he fhall be only farmer or

tenant at rack rent, or only fhall hold by leafe where-

upon two thirds of the full yearly value or more fhall be

referved.
f. 5.

Alfo this fhall not extend to defeat or prejudice any
proteftant, or other creditor, who bona fide fhall have

any charge or incumbrance upon any real eftate hereby

directed to be regiftred ; but then in cafe of fuch charge

or incumbrance, the perfon fo making default or commit-
ting any fraud in regiftring as aforefaid, fhall forfeit the

value of fuch charge and incumbrance, one third to

him who fhall by virtue of this act fue for and re-

cover the lands fo forfeited fubject to fuch charge and

incumbrance or any part thereof in proportion to trre

part fo by him recovered, and two thirds to the king.

/ 6.

2. And by the 3 G. c. 18. No action for any penalty

Or forfeiture on this or the former act, for wilfully ne-

glecting or refi^ng to regifter or for committing fraud in

fuch regiftry, fhall be commenced after two years after

the offence committed,
f.

2.

And where any manors demefne or other lands or en-
tire farms do lie in more counties than one, the regiftring

thereof, in the county only where the manor houfe or the
houfe to the faid farm or lands do lie, and not in feveral

counties
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counties, taking notice thereof in the faia regiftry^ that

the fame do extend to fitch other county, fhall be

a fufficient regiftring of fuch entire manors farms or

lands, f. 3.

And no fale for a full and valuable confideration of any

manors mefTuages or lands, or df any intereft therein, by

any perfon being reputed owner or in the pofFefiion or

receipt of the rents and profits thereof, made to and for

any proteftant purchafer, and merely and only for the

benefit of proteftants fhall be avoided or impeached by

reafon of any of the difabilities or incapacities in the 1

1

&f \zW. c. 4. or 1 J. c. 4. or other acts contained,

and incurred by any perfon joining in fuch fale, or by

any other perfon from or thro' whom the title or any in-

tereft therein fhall be derived ; unlefs before fuch fale,

the perfon intitled to take advantage of fuch difability or

incapacity 'fhall have recovered the faid manors mefTuages

or lands, or given notice of his claim and title to fuch pur-

chafer ; or, before the contract for fuch fale, (hall have

claimed the faid manors mefTuages or lands, by reafon of

fuch difability or incapacity, and have entred fuch claim

in open court at the general feffions of the peace where the

fame do lie, and bona fide and with due diligence purfued

his remedy in a proper courfe of juftice for the recovery

thereof. f, 4.

XL. Papifts to pay double taxes.

By the yearly land tax acts, papifts and reputed pa-

pifts, being of eighteen years of age, who fhall not

have taken the oaths of allegiance and fupremacy, fhall

pay double land tax.

XLI. Lands given to fuperftitious itfes.

By the 1 G. Ji. 2. c. 50. All manors lands tenements

rents tithes penfions portions annuities and all other he-

reditaments whatfoever, and all mortgages fecurities fums

of money goods chattels and eftates, which have been

given granted devifed bequeathed or fettled upon truit, or

to the intent that the fame or the profits or proceed there-

of fhall be applied to any abbey priory convent nunnery

college of jefuits feminary or fchool for the education of

youth in the Romifh religion in Great Britain or elfe-

where, or to any other popifh or fuperftitious ufes,

fhall" be forfeited to the king for the ufe of the

publick. f. 24.
And
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And the commimoners of the forfeited eltates by that

a& had power to inquire and inform themfelves of ail

fuch. f. 25.

XLII. Presentment of papifts to the courts spiritual

and temporal.

I Can. no. If the churchwardens or queflmen or af-

firmants fhall know any man within their parim or elfe-

where, that is a fautor of any ufurped or foreign power
by the laws of this realm juftly rejected and taken away,

or a defender of popifh and erroneous doctrines ; they

fhall detect and prefent the fame to the bifhop of the dio-

cefe or ordinary of the place to be cenfured and punifhed

according to fuch ecclefiaftical laws as are prefcribed in

that behalf.

2. Can. 114. Every parfon vicar or curate fhall care-

fully inform themfelves every year, how many popifh

recufants men women and children above the age of thir-

teen years, and how many being popifhly given (who
tho' they come to the church, yet do refufe to receive

the communion) are inhabitants or make their abode ei-

ther as fojourners or common guefts in any of their feve-

ral parifhes, and fhall fet down their true names in wri-

ting (if they can learn them) or otherwife fuch names
as for the time they carry, diftinguifhing the abfolute

recufants from half recufants ; and the fame fo far as they

know or believe, fo diftingui fried and fet down under
their hands, fhall truly prefent to their ordinaries, un-
der pain of fufpenfion, before the feafr. of St. John Bap-
tift. And all fuch ordinaries chancellors commirTaries

archdeacons officials and all other ecclefiaftical officers to

whom the faid prefentments fhall be exhibited, fhall

likewife within one month after the receipt of the fame,

under pain of fufpenfion by the bifhop from the execu-
tion of their offices for the fpace of half a year (as often

as they fhall offend therein), deliver them or caufe to be
delivered to the bifhop refpectively ; who fhall alfo exhibit

them to the archbifliop within fix weeks ; and the archbi-

fhop to his majefty within other fix weeks after he hath
received the faid prefentments.

3. And by the ftatute of the 3 J. c. 4. The church-
wardens and conftables of every town parifh or chapel,

or one of them, or if there be none fuch, then the chief

conftable of the hundred where fuch town parifh or cha-
pel mall be, as well in olaces exempt as not exempt,

fhall
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fhall once a year prefent the monthly abferice from church
of all popifh recufants ; and fhall prefent the names of
their children being of the age of nine years and upwards,
abiding with their parents, and as near as they can
the age of every of the faid children ; as all the names
of the fervants of fuch recufants ; at the general

quarter feflions. f 4.

Which prefentments fhall be recorded by the clerk of

the peace, or town clerk, without fee. And in default

of fuch prefentment to be made, the churchwardens con-
ftables or high conftables fhall forfeit 20 fh; and in de-

fault of fuch recording, the clerk of the peace or town
clerk fhall forfeit 40 fh : To be recovered in the king's

bench, alfizes, or feilions. f 5, 36.

And upon every prefentment of fuch monthly abfence,

whereupon the party fhall after be indicted and convicted

(not being for the fame abfence before prefented) the

churchwardens conftables or high conftables making fuch

prefentment, fhall have a reward of 40 fh, to be levied

out of the recufant's goods and eftate in fuch manner and

form as the juftices fhall by their warrant then and there

order and appoint, f 6.

XLIII. Information againft papifts not reftrained to

the proper county.

The act of the 2 1 "/. c. 4. for laying informations in

the proper county, fhall not extend to any information

fuit or action grounded upon any law or ftatute made
againft popifh recufants, or againft thofe that fhall not

frequent the church and hear divine fervice ; but fuch of-

fence may be laid or alledged to be in any county at the

pleafure of the informer, any thing in the faid act to the

contrary notwithftanding. J, 5.

XLIV. Peers how to be tried in cafes of recufancy.

It is generally provided in the feveral acts, that peers

in cafes of recufancy fhall be tried by their peers.

XLV. Papifls conforming.

I. By the 1 J. c. 4. If any recufant fhall fubmit or

reform himfelf and become obedient to the laws of the

church, and repair to church, and continue there during

the
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the time of divine fervice and fermons ; he fhall be dis-

charged,
f. 2.

2. By the 3 J. c. 4. Every popifh recufant convicT,

who (hall conform himfelf and repair to church, mail
within the firft year after he (hall fo conform himfelf,

and after the faid firft year mall once in every year fol-

lowing at the leaft, receive the facrament of the lord's

fupper, in the church of the parifh where he fhall moft
ufually abide,

f. 2.

And if there be no fuch parifh church, then in the

church next adjoining : on pain that for fuch not receiv-

ing he fhall forfeit for the firft year 20 1, for the fecond
year 40 1, and for every year after 60 1, until he fhall have
received the facrament, as aforefaid : And if after he fhall

have received the facrament, he fhall eftfoons at any
time offend in not receiving the fame by the fbace of
one year, he fhall for every fuch offence forfeit 60 1. The
one half of all which forfeitures fhall be to the king,

and the other half to him that will fue in any court of

record at Weftminfter, or at the aflizes, or general quar-

ter feflions.
f. 3.

3. And by the 11G. 2. c. 17. Every perfon being re-

puted owner or in pofTeffion or receipt of the rents and
profits of any manors mefTuages or lands, or of any inte-

reft therein, who having been or reputed to be a papift or

educated in the popifh religion, fhall conform to and pro-

fefs the proteftant religion, and fhall take the oaths of
allegiance fupremacy and abjuration and repeat and fub-

fcribe the declaration of the 30 C. 3. in the court of
chancery, king's bench, or quarter feftions of the county
where he fhall refide (all which fhall be recorder1

in one
of his majefty's courts of record at Weftminfter or fuqh

quarter feflions as aforefaid) ; and every pe.fon being a

proteftant, claiming under fuch perfon fo conforming, for

his own benefit or for the benefit of any other proteftant

and not for the benefit of any papift, mall hold
poflefs and enjoy all fuch manors mefTuages and lands dis-

charged from all difabilities and incapacities incurred bv
fuch perfon fo reputed owner or in poflemon or receipt of
the rents and profits as aforefaid, or by any other perfon

by from or thro' whom the title to fuch manors mefTuages
or lands or any intereft therein fhall be derived, for fuch
eftate or intereft as he would have had if no fuch difability

or incapacity had been incurred ; unlefs the perfon intitled

to take advantage of fuch difability incapacity or defe&
of title fhall bona fide recover fuch manors mefTuages or

Vol, III. N lands,
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lands, by judgment or decree in fome acYion or fuk to

be commenced fix kalendar months before the making

of fuch record, and to be profecuted with due diligence.

But this {hall not prejudice the right of any perfon

intitled to take advantage of fuch difability or incapa-

city, who {hall have, precedent to the making of fuch

record, been in quiet pofTeflion of any fuch manors mef-

fuages or lands by the fpace of two kalendar months.

/ 2.

^And if any fuch perfon fo conforming fhall afterwards

return to or again profefs the popifh religion, he (hall for

ever afterwards be difabled and incapable of having any

benefit of this ac~r, and {hall from thenceforth be liable

to the fame difabilities incapacities and forfeitures as

if he had not taken the faid oaths and fubferibed the

declaration,
f, 3.

Alfoj this mall not extend to prejudice the right of any
perfon intitled to any remainder or reverfion in any fuch

manors mefluages or lands, in cafe he [{hall purfue his

right by fome action or fuit to be commenced within

twelve kalendar months next after the precedent eftate

on which fuch remainder or reverfion depends and is

expectant {hall be determined, and fhall profecute fuch

acliOn or fuit with due diligence. /. 4.

In the year 17 14, the convocation drew up a form of

receiving converts from popery : which is printed in Wilk.

Cone, V. 4. p. 660.

XLVI. Saving of the ecclefiafiical jurifdifiion.

It is generally provided by the feveral principal {la-

futes above rehearfed, that nothing therein {hall take

away or abridge the authority or jurirdiction of ecclefia-

ftical cenfures ; but the archbifliops, bifhops, and other

ecclefiafiical judges may proceed as before the making
thereof.

Portion of tithes. See tD'tIj£$J*

Prasmonftratenfes. See S0OMttttitS^

Praemunire. See COUtt0*

Praftation. See PeitfiOIU

Preaching See lE>aWfC& toO?flf)fp*
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THE law concerning prebendaries, canons, and
other members of the chapter in cathedral and

collegiate churches, falleth in under the title ©cans anB
Chapter?,

^moQutiU court.

THE prerogative court of the archbimop, is that

court wherein all teftaments are proved, and all

adminiftrations granted, where the party dying within

the province hath bona notabilia in fome other diocefe

than where he dieth ; and is fo called from the archbi-

fhop's having a prerogative throughout his whole province

for the faid purpofes. 4 Injl. 335.
From this court the appeal lieth to the king in chan~

eery. N.

J*L.

i^efottatt'ott.

PRESENTATION, or collation, to a living,'

is treated of under the title WtXltfiCt*

Prefentation to popifli livings, is treated of under the

title l&QJtftg.

Prieft. See <D$ftiatfO!tt'

Primate. See
1

BifljOp&

Prior. See g&QMltZtiZ8*

Private chapels. See djajfel*

n 1 p?ftaegc&
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Not bound to

ferve in a tem-
poral office.

Not reftrained

from ferving in

I./ H ** KE common law, to the intent that ecclefiaftica!

JBl perfons might the better difcharge their duty in

celebration of divine fervice, and not to be intanp-led

with temporal bufinefs, hath provided that they fhall not

t>e bound to ferve in any temporal office, i InJ}, 96.
And altho' a man holdeth lands or tenements, by rea-

fon whereof he ought to ferve in a temporal office, yet if

this man be made an ecclefiaftical perfon within holy or-

ders, he ought not to be elected to any fuch office j and

if he be, he may have the king's writ for his dicharge.

And this, altho' it be an office which he may execute

by deputy : Thus, in the cafe of the vicar of Dartford,

H. 12 G. 2. the court granted to him a writ of privilege,

againft ferving the office of expenditor to the commif-
fioners of fewers; tho' it was infifted, that this was an office

which might be executed by deputy. Str. 1107.

2. The popifh foreign canon law forbids fecular offices

•^onToffiw. an^ employments to perfons in holy orders. So do the

following conftitutions :

Othob. No clergyman (hall be an advocate in the fecu-

lar court in a caufe of blood, or in any other caufe but

fuch as are allowed by law. And if any fhall do other-

wife, if it be in a caufe of blood, he fhall be ipfo facto

fexpended from his office ; and if in any other caufe, he

fhall be punifhed by his diocefan according to his discre-

tion. And in caufes of blood which fhall extend to life

or member, we do ftrictly injoin, that no clergyman pre-

fume to be a judge or an alTelTor ; and he who fhall act

contrary hereunto, befides the fufpenfion from his office

which he mall ipfo facto incur, fhall be otherwife pu-

nifhed according to the difcretion of his fuperior: From
which fentence of fufpenfion he fhall by no means be ab-

folved by his diocefan, until he fnall have made compe-

tent fatisfaction. Athon 91.

And, more particularly, by another conflitution of the

fame legate : Whereas it is unbecoming for clergymen

employed in heavenly offices, to minifter in fecular affairs

;

we think it fordid and bafe, that certain clerks greedily

purfuing earthly gain and temporal jurifdi&ions, do re-

ceive
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ceive fecular jurifdiclions from laymen, fo as to be named
juflices, and to become minifters of juflice, which they

cannot adminifler without injury to the canonical difpo-

fitions and to the clerical order : We defiring to extir-

pate this horrid vice, do flriclly injoin all reclors of

churches and perpetual vicars and all others whatfoevei*

conftituted in the order of prieflhood, that they receive

no fecular jurifdiction from a fecular perfon, or prefume

tx> exercife the fame ; and if they do, they {hall relin-

quifh the fame within the fpace of two months, and ne-

ver refume it ; and whofoever mail attempt any thing

contrary to the premifTes, mall be ipfo fa£to fufpended

from his office and benefice ; and if he mall intrude into

his office or benefice during fuch fufpenfion, he mall not

efcape canonical vengeance, which mail not be relaxed

until he fliall have made fatisfaclion at the difcretion pf

his diocefan, and taken an oath that he will not do the

like again. Saving the privileges of our lord the king in

this behalf. Athon $9.

Which faving (Mr Johnfon fays) intirely defeated the

conftitution. And in the former conftitution there is

alfo a faving, for fuch caufes as are allowed by laiv. Johnf,

Othob. Athon 91.

But if thofe favings had not been exprefTed ; yet it is

certain, that the conftitutions could not have altered the

law of the land in this refpect. And it is well known,
that the kings of England in all ages have afFerted

a right to employ what fubjecls they pleafed, of the

clergy as well as laity, in any poft of civil government;
and in fac"t, very many clergymen have been chancel-

lors, treafurers, and even chief juflices of the king's bench,

and confequently muft have fate judges in cafes of life

and death.

And by the flatute of Articuli cleri, 9 Ed. 2. ft, I.

c. 8. It is complained as followeth: The barons of the king's

exchequer claiming bv their privilege, that they ought to make

anfwer to no complainant out of the fame place, extend the

fame privilege unto clerks abiding there, called to orders or unto

refidence, and inhibit ordinaries that by no means, or for any-

caufe, fo long as they be in the exchequer, or in the kings fer-
Z'ice, they Jball not call them to judgment. Unto which it is

anfwered : It pleafeth cur lord the king, that fuch clerks as

attend in his fervice, if they offend, Jhall be correel by their

ordinaries, like as other ; but fo long as they are occupied about

the exchequer, they Jhall not be bound to keep refidence in their

churches. This is added of new by the council : The king and

N 3 his
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fcrve in war.
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his anceflors, ftnce time out of mind have ufed, that clerks

which are employed In his fervice, during fuch time as they

are in fervice, jhall not be compelled to keep refidence In their

benefices ; andfuch things as he thought neceffary for the king

and common wealthy ought not to be fild to be prejudicial to

the liberty of the church.

So long as they are occupied about the exchequer"] And the

court of exchequer may grant a prohibition to the ordina-

ry, for any that ought to have the privilege of the ex-

chequer, where the court may give the party remedy, or

where a fuit dependeth in the court of exchequer for the

fame caufe ; or where the king's fervice, which is the

caufe of the privilege, is hindred by the fuit before the

ordinary : as for non-refidence, during that time that he

gave his necefTary attendance in the exchequer for the

king's fervice. 2 Injl. 624.

Added of new by the kings council] That is, by the com-

mon council of the realm, as it is termed in originaj

writs, and in other legal records, and fo it is taken in

other acts of parliaments, and in the preamble to thefe

fame articuli cleri. 2 InJL 624.

That clerks which are employed in his fervice] This branch

is general, and not limited (as the former is) to the pri-

vilege of the exchequer 5 but extendeth to any other fer-

vice of the king for the commonwealth : as if he be em-
ployed as an ambaflador into any foreign nation, or the

like fervice for the king, which is (as it is here faid) for

the commonwealth, which ever muft be preferred before

the private. 2 In/l. 624.

3. Ecclefiaftical perfons have this privilege, that they

ought not in perfon to ferve in war. 2 Injl. 3.

4. By the ftatute of 52 H. 3. c. 10. For the tourns of

Jherlffs, It is provided, that archbijhops, hi/hops, nor any re-

ligious men, or women, Jhall not need to come thither, ex-

cept their appearance be Jpeclalfy required thereat for fome

other caufe.

The tourns ofJherlffs] Nor confequently are they bound
to appear at the leet, or view of frankpledge. 2 Injl, 4.

Nor any religious men] Men of religion, in the proper

fenfe, are taken for thofe that are regulars, as being
profelTed in fome of the religious orders, as abbots,

priors, and the like ; but ecclefiaftical perfons that are

feculars, that is^ who do not live under the rules of

any
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any of the religious orders, as bifhops, deans, archdea-

cons, prebends, parfons, vicars, and fuch like, are alfo

within this a&. 2 Injl. 121.

Shall not need to come thither} That is, they are not

compellable to come, but left to their own liberty. And
if any man be grieved in any thing contrary to the pur-

view of this ftatute, he (hall have an action grounded

upon the ftatute, for his remedy and relief therein. 2 Injl.

121, 122.

Except their appearance he fpecially required thereat for

fome other caufe\ As to be a witnefs, or the like.

2 Injl. 121.

5. By the 50 Ed. 3. c 5. it is enacted as follows : Not to be aneft.

Becaufe that complaint is made by the clergy , that as well ed in attending

divers priejls, bearing the facrament to feck people', and their
lvine eivlcc,

i

clerks with them, as divers other perfons of holy church ,

whilft they attend to divine ferviccs in churches, church-yards^

and other places dedicate to god, be fundry times taken and

arrejled by authority royal, and commandment of other tempo-

ral lords, in offence of god, and of the liberties of holy

church, and in dijlurbance of divine fervices aforefaid ; the

king granteth and defendeth, upon grievous forfeiture, that

none do the fame from henceforth : fo that collufion or feigned

caufe be not found in any of the faid perfons of holy church

in this behalf

And by the 1 R. 2. c. 15. it is thus further enacted :

Becaufe that prelates do complain themfelves, that as well

beneficed people of holy church, as other be arrejled and drawn

out as well of cathedral churches, as of other churches and

their churchyards, and fometimes whil/1 they be intended to

divine fervices, and alfo in other places, although they be

bearing the body of our lord Jefus Chrijl to ftck perfons,

and fo arrejled and drawn out, be bound and brought to

prifon, again/1 the liberty of holy church ; // is ordained,

that if any minijler of the king or other, do arrejl any per-

fon of holy church by fuch manner, and thereof be duly con-

vicl, he /hall have imprifonment, and then be ranfomed at

the kings willy and make gree to the parties fo arrejled:

provided, that the faid people of holy church Jhall not hold

them within the churches or fancluaries by fraud or collufion

in any manner

\

And their clerks with than] By this it appears, that the

clerk who is afliffont may have this privilege. Dcgge p. 1.

n 4 mnji
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Whiljl they attend to divine fervices] It hath been adjudg-

ed upon this, that in going, continuing, and returning,

to celebrate divine fervice, the prieft ought not to be ar-

retted, nor any who aid him in it. 12 Co. 100.

By authority royal] But this extendeth only to cafes be-

twixt party and party, and not to cafes wherein the pub-

lick peace is concerned, which are between the king and

the party ; and therefore a perfon may be apprehended

going to or returning from divine fervice, by a warrant

from a j uftice of the peace, it being for a breach of the

peace, and for the king ; and fo in like cafes. JVatf

ch. 34.
Thus, in the cafe of Pit and Webley^ E. 11 J. Pit had a

warrant from a j uftice of the peace, and ferved it upon

Webley^ as he was coming from church from fermon, up-

on a week day. Whereupon Webley libelled againft

him in the fpiritual court ; and Pit moved for a prohi-

bition, and framed the fuggeftion upon thefe ftatutes,

which prohibit arrefts in time of divine fervice, and in

going and returning to and from the church. But it was

faid, that thofe ftatutes are where the matters are betwixt

one common perfon and another, but not where it con-

cerns the king and a common perfon, as here it did, this

arreft being made at the king's fuit. And to this opinion

the court feemed to incline, and that there was juft caufe

for a prohibition. But further day being given, the par-

ties in the mean while agreed. Cro. Ja. 321.

Againft the liberties of holy church] By which it appears,

that thefe ftatutes are but an affirmance of the common
law, and in maintenance of the liberties of holy church.

12 Co. 100.

And thereof be duly convitt] The party grieved may have

an action upon the ftatute : for when any thing is prohi-

bited by an act, altho' the act doth not give an action,

yet action lieth upon it. 12 Co. 100.

And if an arreft be made contrary to thefe ftatutes, and

the perfon airefting doth prefently difcharge the perfon

arrefted, upon pretence of ignorance, or the like; this

will not excufe the contempt in making the arreft. Watf.

ch. 34.
However, if fuch undue arreft be made, the arreft is

good ; fo that if a refcous be made, and thereby any per-

fon killed, the killing is murder. Waif. ch. 34.
And
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And Dr Watfon fays, he that doth offend againfl the

aforefaid flatutes, may not only be fined in the temporal

court, but alfo may be excommunicated by the ecclefiafti-

cal judge, and condemned in cofts. Waif. ch. 34.

6. By the flatute 13 Ed. 1. Jl. 4. it is thus enacted : Laying violent

For laying violent hands on a clerk, it hath been granted, that hands on a clerk,

it Jhall be tried in a fpiritual courts zvhen money is not demand-

ed, but a thing done for punijhment of fin. And hereof the

fpiritual judge Jhall have power to take knowledge , notwitb-

jlanding the king s prohibition.

And by the 9 Ed. 2. c. 3. If any lay violent hands on a

clerk, the amendsfor the peace broken Jhall be before the king,

andfor the excommunication before a prelate, that penance cor-

poral may be injoined j which if the offender will redeem of his

own good will, by giving money to the prelate, or to the party

grieved, it Jhall be required before the prelate, and the king's

prohibition Jhall not lie.

Lay violent hands] A prohibition having been granted,

where a clerk libelled againfl another in the fpiritual court,

for that he beat him, or at leaflwife afTaulted him with a

bill, and would have flricken him, and called him goofe,

and woodcock, and many fuch words ; the court held,

that the prohibition did well lie : for altho' for the laying

violent hands on a clerk, the fuit ought to be in the fpiri-

tual court, yet for an affault only, the fuit ought to be at

the common law. Cro. El. 753.
So alfo where a prohibition was granted to flay procefs

in the fpiritual court, againfl one who feeing an afTault

made upon his fervant by a clerk, came in aid of his fer-

vant, and laid his hands peaceably upon the clerk ; Gaw-
dy chief juflice held, that this cafe was out of thefe fla-

tutes, b r-caufe the party had good caufe to beat the clerk :

and the prohibition flood. Cro. El. 655.
So alfo, if a clergyman be arrefled by procefs of law,

he cannot for this fue in the cccleiiaflical court. 2 Inji.

492.

.
The amends for the peace broken Jhall be before the king] If

the clerk fue in court chriflian for damages for the bat-
tery, he is in cafe of praemunire ; for in that cafe the ec-

clefiafliacal judge ought to proceed ex officio, only to
corredl the fin. 2 Inft. 492.
And tho' he do not directly fue for fuch damages there

;

yet, if a man is excommunicate for laying violent hands
on a clerk, and the fpiritual court deny abfolution till *

amends be made to the party for the battery ; a prohibi-
tion will be granted. Gibf. n.

And
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Andfor the excommunication before a prelate] This is the

known punifhment afligned to that crime by the canon
law; to which the practice of the church of England
hath been conformable, both before and fince the reform-

ation. Gibf 9.

// /ball be required before the prelate^ and the king 5 prohibi-

tion Jhall not lie] Or, in cafe the money for redeeming of

penance is fued for in the fpiritual court, and a prohibi-

tion is granted by>the temporal ; then a writ of confuta-

tion is provided for relief of the party. Gibf 9.

Shall have the 7- He tnat * s within orders hath a privilege, that albeit

benefit of clergy he have had the privilege of his clergy for a felony, he
more than once. may ^ave j^jg c }ergy afterwards again, and fo cannot a

layman : And he that is within orders, and hath his cler-

gy allowed, fhall not be branded in the hand. And thefe

privileges are given by act of parliament. 2 /«/?. 637.
2 H. H. 389.
And ahho' a clergman in orders fhall not be burnt in

the hand, yet after his difcharge given by the court, he

fhall have the fame privilege, as if he had been burnt in

the hand ; and therefore fhall not be drawn in queftion

in the ecclefiaftical court, to deprive him, or inflict any

ecclefiaftical cenfure upon him. 2 H. H. 389.

Exempted from 8. Such as be within orders of the miniftry, or clergy,

ferving on juries. cannot be empanelled as jurors. Lamb. "Jujl. 396.

Cannot be an 9« It feems to be agreed, that a perfon in holy orders

approver. cannot be an approver ; becaufe it is a rule, that no mem-
ber of the clergy can fue any appeal whatfoever, in a

matter or caufe of death. 2 Haw. 205.

May counter- io. A clergyman being an appellant, the defendant

plead the waging cannot wage his battel ; but the clerk being appellant
of battel. mav counterplead the wager of battel, and compel the

appellee to put himfelf upon his country. 2 Haw. 427.

r . „ „t. 11. By the q H. 7. c. 14. No man of the church fhall be
Shall not be a- / y o *r

,
p

j j

merced after the amerced after the quantity of his Jpiritual benefice^ but after bis

quantity of his lay-tenement^ and after the quantity of his offence.
fpiritual bene- J J

, .

fice. Amerced] Here appeareth a privilege of the church, that

if an ecclefiaftical perfon be amerced (tho' amerciaments

belong to the king) yet he fhall not be amerced in refpecl

of his ecclefiaftical promotion or benefice, but in refpect

of his lay fee, and according to the quantity of his fault

;

which is to be afFeere.d. 2 Injh 29.

Benefice] Benefice is a large word, and is taken for any
ecclefiaftical promotion, or fpiritual living whatfoever.

2 Injh 29.

La}*
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Lay-tenement'] And if a fpiritual pcrfon be amerced

pbpve the quantity of his lay-tenement, he {hall have a

writ to prohibit the levying of it. Gibf. 1 3.

12. By the 1 Ed. 3. fl. 2. c. 10. Whereas archbijhops, How far fubje&

^^, tfAto/j, /vwj, tf£%^, and prioreffes have been fore^J.^™\£
grieved by the requejls of the king and his progenitors , which &n% ,

have defired them by great threats, for their clerks and other

fervants, for great pen/ions, prebends, churches, and corcdies,

fo that they could nothing give nor do to fuch as had done them

fervice, nor to theirfriends, to their great charge and damage ;

the king granteth, that from henceforth he will no moh fuch

things defire, but where he ought.

But where he ought] For, of common right, the king,

as founder of archbifhopricks, bifhopricks, and many re-

ligious houfes, had a corrody, or a penfion, in the feveral

foundations -

y a corrody, for his vadelets, who attend him ;

and a penfion, for a chaplain, fuch as he mould fpecially

recommend, till the refpeclive pofTefTor mould promote

him to a competent benefice. Gibf. 16.

If any ecclefiaftical perfon fhall be in fear or doubt,

that his goods or chattels or beafts, or the goods of his

farmor, fhould be taken by the minifters of the king, for

the bufinefs of the king, he may purchafe a protection.

2 Inft. 4.

No demean or proper cart for the necefTary ufe of any

ecclefiaftical perfon, ought to be taken for the king's car-

riage ; but they are exempted by the ancient law of Eng-
land from any fuch carriage : and this was an ancient

privilege belonging to holy church. 2 Inft. 35.
But there is no fpecial exemption in the yearly mutiny

acts, for clergymen, in refpect of the foldiers carriages.

13. If a perfon be bound in a recognizance in the chan- The rtierlff can-

eery or other court, and he pay not the fum at the day; not levy of his

by the common law, if the perfon had nothing but eccle- J^ds^
fiaftical goods, the recognizee could not have had a le-

vari facias to the fheriff to levy the fame of thefe goods,

but the writ ought to be directed to the bifhop of the dio-

cefe to levy the fame of his ecclefiaftical goods. 2 Injl.

In an action brought againft a perfon, wherein a capias

lieth (for example, an account) the fheriff returns that

he is a clergyman beneficed having no lay fee, in which he
may be fummoned ; in this cafe the plaintiff cannot have
a capias to the fheriff to take the body of the perfon, but

he fhall have a writ to the bifhop, to caufe the perfon to

come
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come and appear. But if he had returned, that he is a
clergyman having no lay fee', then is a capias to be granted to>

the fheriff ; for that it appeared not by the return that he
had a benefice, fo as he might be warned by the bifhop

his diocefan -, and no man can be exempt from juftice.

2 Inft. 4.

M. 9 W, Mofely and Warburton. On a fieri facias

again ft Warburton, a fellow of Winchefter college, the

fheriff returned, that he is a clergyman beneficed having no

lay fee. Hereupon a fieri facias was iflued to the bifhop,

to levy the fame of his ecclefiaftical goods. The bifhop

fent his mandate to the warden and fellows of the college,

to fequefter his falary. They anfwer, that they have not

power to do it. The bifhop moved the court to know,
whether he might compel them by ecclefiaftiacal cenfures.

By Holt chief juftice ; if a prebendary hath a fole body,

the bifhop upon a levari facias of his ecclefiaftical goods

may fequefter it ; but if he hath but a body aggregate

with the dean and chapter, he cannot fequefter it. In

this cafe, the profits of the fellowfhip are but cafual divi-

dends, in which before divifion Warburton hath no inte-

reft, fo that they do not make an eftate ; and it feems in

this cafe Warburton is not a clerk beneficed, and the bi-

fhop may return that he hath no ecclefiaftical goods.

L. Ray, 265. 1 Salk. 320.

Diftrefles not to 14. Articuli cleri, 9 Ed. 2. ft. 1. e.g. It is complain-
be taken in the ej . tjmi t/ye king^s officers, as Jheriffs and other, do enter into

church. the fees of the church to take dijheffes, andfometimes they take

I

the parfons beajls in the kings highway, where they have no-

thing but the land belonging to the church. Anfwer : The

kings pieafure is, that from henceforth fuch diftrej/es fiall nei-

ther be taken in the king's highway, nor in thefees wherewith

churches in times pafl have been endowed ; neverthelefs he ivil-

leth dijlrejjes to be taken in poffeffions of the church newly pur-

chafed by ecclefajlical perfons.

Fees of the church'] That is, lands belonging to the

church. Lind. 268.

Parfons'] Here parfons (reclores) be named but for ex-

ample ; for this law extendeth to other ecclefiaftical per-

fons. 2 Inft. 627.

From henceforth fuch diftreffes Jhall not be taken] Notwith-

ftandins; that the king's officers, as fheriffs and others,

are mentioned in the complaining part, yet lord Coke fays,

this law bindeth not the king, when he is party, for any

debt
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tlebt or duty due unto him, becaufe the diftrefs or other

procefs for the king is not exprefly named (in the enac-

ting part), but diftrefles generally : And this appeareth,

he fays, by a book cafe (27 /Iff. p. 66) ; a prior brought

a bill of trefpafs againft the fheriff, for entring into his

fanctuary, that is, within the circuit of the fcite of his

priory, and took away his beads. The defendant faid,

that he was fheriff, and that the prior loft ifTues in the

court of common pleas, and a writ iffued to him to levy

the iffues, and that he entred into the fancluary becaufe he

could not find a diftrefs without. Whereupon the plain-

tiff demurred, and judgment was given againft the plain-

tiff. Which proveth that the fheriff in that cafe could

not have returned, upon the procefs to him directed, that

he is a clerk beneficed having no lay fee. 2 Infl. 627.

Neverthelefs, the words are, that fuch diftrefles (quod

diftricliones hujafmodi) fhall not be taken j which mani-

feftly refer to the complaint preceding.

Shall neither be taken] And if they be taken, the party

aggrieved may have a writ for his relief. Glbf. 15.

Have been endowed] This is to be taken in a large fenfe ;

for here the fees that they have by reafon of their foun-

dation, or by reafon of their dotation or endowment,
are included. 2 Infl. 627.

Endowed] The poffeflions of the church are the endow-
ment of the church, and they are accounted as tenants

in dower. 2 Infl. 627.

PoJfeJJlons of the church newly purchafed by ecclefiafticalper*

fons] Concerning tafks, tenths, and fifteenths granted by
parliament to the king, the pofTeffions of ecclefiaftical

perfons, which they acquired fince the 20 Ed. 1. either

by purchafe or act in law, as by others, &c. were charge-

able thereunto : but thofe which they had at that time

were not charged therewith. And the reafon thereof was
this : The pope (after the example of the high prieft

among the Jews, who had of the Levites the tenth part

of the tithe) claimed by pretext thereof a yearly tenth

part of the value of all ecclefiaftical livings. This por-

tion or tribute was by ordinance yielded to the pope in

20 Ed. 1. and a valuation then made of the ecclefiaftical

livings within this realm, to the end the pope might
know, and be anfwered of that yearly revenue, fo as the

ecclefiaftical livings chargeable with that tenth (which
was called fpiritual) to the pope, were not chargeable

1 . with
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with the temporal tenths or fifteenths granted to the king

in parliament, left they fhould be doubly charged : but

their pofTeflions acquired after that taxation were liable to

the temporal tenths or fifteenths, becaufe they were not

charged to the other. 2 Inji. 627.

Newly purcbafed] In which the temporal lords had a

right of diftraining ; which right they ought not to lofe*

by the pofTeflions coming into the hands of ecclefiaftical

perfons. For where any burden real lieth upon any land

or place, the thing it felf pafleth with its burden. Lindw,

268.

Purcbafed] Either to their own ufe, or to the ufe of the

church. Lindw. 268.

Shall not be ta- 1 5. If any ecclefiaftical perfon knowledge a ftatute

ken on a ftatute merchant or ftatute ftaple, or a recognizance in the nature
merchant or fta-

rf fc ^^ ^^ . ^ body ^J^ be takcn ^ ^^
of any procefs thereupon. 2 In/?. 4.

Free from tolls 1 6. Amongft the Saxons, the lands of the clergy were
and other char- charged to caftles, bridges, and expeditions. Wakes

£nn
b

Lw
eC°m" State of the Ch. 2.mon law. . in* r 1 t\ • n

But after the introduction of the Romifh canon law,

they obtained exemptions.

And lord Coke fays, that ecclefiaftical perfons ought

to be quit and difcharged of tolls and cuftoms, avirage,

pontage, paviage, and the like, for their ecclefiaftical

goods ; and if they be molefted therefore, they may have

a writ for their difcharge. 2 Inji. 3.

Which writ they may have out of the chancery mads
of courfe without petition or motion, directed to the par-

ty that diftrains or difturbs them for any of thefe things,

commanding them to defift ; and if fuch writ be not

obeyed, the curfitor of courfe will make out an alias and
pluries ; and if none of thefe will be obeyed, an attach-

ment to arreft the party, and detain him till he obey,

Degge p. 1. c. 11.

But this and the like is always to be underftood, with

this exception, viz. provided that no act of parliament

hath ordered otherwife.

Not freed from l 7* Anciently, indeed, it was held, that clergymen
general charges are not to be burdened in the general charges with the
by aft of parha-

ja j ty f this realm; neither to be troubled or incumbred,

unlefs they be especially named and exprefsly charged by
fome ftatute. God. Rep. 194.
Thus Dr Godolphin obferves, that the ftatute of hue

and cry charges the inhabitants and rcfiants^ but it hath

2 nevej
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never been taken, fays he, that parfons and vicars are in •

eluded, or (hall be contributory in robberies. In the fame

ftatute are watchings ; yet the clergy thereby are never

charged. The ftatute for highways , charges every hdbf-

holder ; yet this hath never been taken by ufage to charge

the clergy. Alfo, the charge of gaols-, the act fays all

refiants fhall pay : yet have the clergy never been charged.

Thus, where the bridge act fays, all inhabitants fhall be

aflefled; it muft mean all fuch only as are chargeable

to pontage. God. Rep. 194, 5.

But now the contrary doctrine prevails, that clergy-

men are liable to all charges by act of parliament, unlefs

they are fpecially exempted.

Thus they are, both in refpect of their tithes and
glebes, liable to contribute to watch and ward, to the re-

pair of the highways, and may be rated or taxed by the

commiffioners of fewers ; they, as well as laymen, are

chargeable to the poor maimed foldiers or poor prifoners,

conftable rates, and fhall contribute towards Satisfying for

a robbery committed within the hundred, and all other

publick charges impofed by act of parliament. And this

hath been refolved upon debate, as Haje chief juftice faid,

before all the judges, T. 27 C. 2. in the cafe of Webb
and Batchelor. Watf. ch. 40. 3 Keb.255. 47^* l Ventr*

273. 2 Lev. 139.
And particularly, in the cafe of bridges, the ftatute of

the 22 H. 8. fays, the juftices of the peace fhall aflefs

every inhabitant towards their repair : by which words
every inhabitant lord Coke fays, all privileges of exemptions

or difcharges whatfoever from contribution (if any were)

are taken away, altho' the exemption were by act of par-

liament. 2 Injl. 704.
And in refpect of the highways, where the ftatutes di~

rect that the parijhioners of every parijh fhall repair, Mr,
Hawkins obferves thereupon, that perfons in holy orders

are within the purview of thefe ftatutes, in refpect of

their fpiritual pofTclIions, as much as any other perfons

whatfoever, in refpect of any other pofTeftions ; for the

words are general, and there is no kind of intimation that

any particular perfons fhall be exempted more than others.

I Haw. 204.
18. The canonical habit (properly fpeaking) is that Apparel;

which is injoined by the canons of the church. But in

a matter fo fluctuating as that of drefs, it is impoflible

to lay down rules for apparel in one age, which will not

appear ridiculous in the next. In fuch cafe, the general

rule



192 Jameses atiD ttftvaints
rule can only be, that clergymen fnall appear in habit

and drefs fuch as fhall comport with gravity and decency,

without effeminacy or affectation.

The canons for the habit of clergymen are chiefly

thefe two that follow : which, for the reafon above men-
tioned, are now become matters only of curiofity and
{peculation.

By a constitution of archbifhop Stratford, in the year

1343, in the reign of king Edward the third : the out-

ward habit often (hews the inward difpofition ; and tho'

the behaviour of the clergy ought to be the inftruclion of

the laity, yet the prevailing exceffes of the clergy, as to

tonfure, garments, and trappings, give abominable fcan-

dal to the people ; becaufe fuch as have dignities, par-

fonages, honourable prebends, and benefices with cure,

and even men in holy orders, fcorn the tonfure (which

is the mark of perfection, and of the heavenly kingdom),

and diftinguifh themfelves with hair hanging down to

their moulders, in an effeminate manner ; and apparel

themfelves like foldiers rather than clerks, with an upper

jump remarkably fhort, with exceflive wide or long fleeves,

not covering the elbows, but hanging down ; their heir

curled and powdered, and caps with tippets of a wonder-

ful length ; with long beards; and rings on their fingers;

girt with girdles exceeding large and coftly, having pur-

fes enamelled with figures and various fculptures gilt,

hanging with knives (like fwords) in open view ; their

fhoes chequered with red and green, exceeding long, and

varioufly indented ; with croppers to their faddles, and

horns hanging at the necks of their horfes ; and cloaks

furred on the edges, contrary to the canonical fanclions,

fo that there is no diftinction between clerks and laicks,

which rendreth them unworthy of the privilege of their

order : we therefore, to obviate thefe mifcarriages, as

well of the matters and fcholars within the univerfities

of our province, as of thofe without, with the approba-

tion of this facred council do ordain, that all beneficed

men, thofe efpecially in holy orders, in our province,

have their tonfure as comports with the ftate of clergy^

men ; and if any of them do exceed by going in a re-

markably fhort and clofe upper garment, with long or

unreafonably wide fleeves, not covering the elbow, but

hanging down, with hair undipped, long beards, with

rings on their fingers in publick (excepting thofe of ho-

nour and dignity), or exceed in any particular before ex-

preffed; fuch of them as have benefices, unlefs within

fix
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fix months time they fhall effectually reform upon admo-
nition given, fhall incur fufpenfion from their office ipfo

facto, and if they continue under it for three months,

they fhall from that time be fufpended from their benefice

ipfo jure without any further admonition : And they fhall

not be abfolved from this fentence by their diocefans, till

they pay the fifth part of one year's profit of their bene-

fices to be diftributed to the poor. If they be unbeneficed,

they fhall be difabled from obtaining a benefice for four

months. And fuch as are ftudents in the univerfities,

and pafs for clerks, if they do not effectually abftain

from the premises, fhall be ipfo faclo difabled from taking

any ecclefiaftical degrees or honours in thofe univerfities,

till by their behaviour they give proof of their difcretion

as becometh fcholars. Yet by this conftitution we in-

tend not to abridge clerks of open wide furcoats, called

table-coats, with fitting fleeves to be ufed at feafonable

times and places ; nor of fhort and clofe garments, whilft:

they are travelling in the country, at their own difcretion*

Lind. 122. John/. Stratf.

Tonfure] This fignifieth fometimes not only the fha-

ved fpot on the crown of the head, but the whole ec-

clefiaftical cut, or having the heir dipt in fuch a fa-

fhion, that the ears might be feen, but not the forehead.

John/. Stratf.

Surcoats] made to fave better cloaths, efpecially in eat-

ing and drinking at hom£. Lind. 124.

And by the feventy fourth canon of the canons in the

year 1603. Archbifhops and bifhops fhall ufe the accu-

ftomed apparel of their degrees : Deans, mafters of col-

leges, archdeacons and prebendaries in cathedral and col-

legiate churches (being priefts or deacons), doctors in

divinity law and phyfick, bachelors in divinity, mailers

of arts, and bachelors of law, having any ecclefiaftical

living, fhall ufually wear gowns with ftanding collars and
fleeves ftrait at the hands, or wide fleeves, as is ufed in

the univerfities, with hoods or tippets of filk or farcenet,

and fquare caps. And all other minifters fhall alfo ufu-

ally wear the like apparel as is aforefaid, except tippets

only. And all the faid ecclefiaftical perfons abovemen-
tioned fhall ufually wear in their journies cloaks with
fleeves, commonly called priefts cloaks, with guards,

welts, long buttons, or cuts. And no ecclefiaftical per-

fon fhall wear any coife or wrought night cap, but only

Vol. III. O plain
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plain night caps of black filk, fatten, or velvet. In pn--

vate houfes, and in their iiudies, the faid perfons ec-

clefiaiti'cal may ufe any comely and fcholarlike apparel,

provided that it be not cut or pinkt, and in publick not

to go in their doublet and hofe, without coats or caf-

focks. And not to wear any li^ht coloured {lockings.

Poor beneficed men and curates (not being able to pro-r

vide themfelves long gowns) may go in fhort gowns of

the fafhion aforefaid.

Particularly, the band, we may obferve, is no part of

the canonical habit ; being not fo ancient as any canon of

the church. Archbifhop Laud is pictured in a ruff, which
was worn at that time both by clergymen and gentlemen

of the law ; as alfo long before, during the reigns of

king James the firft, and of queen Elizabeth. The band

came in with the puritans and other fectaries, upon the

downfal of epifcopacy ; and in a few years afterwards be-

came the common habit of men of all denominations and
profeffions : which giving way in its turn, was yet re-

tained by the gentlemen of the long robe (both ecclefia-

ftical and temporal), only becaufe they would not follow

every caprice of fafhion. Indeed moft of the peculiar ha-

bits, both in the church and in courts of juftice and in

the universities, were in their day the common habit of

the nation ; and were retained by perfons and in places

of importance, only as having an air of antiquity, and

thereby in fome fort conducing to attract: veneration

:

and the fame, on the other hand, in proportion do per-

fuade to a fuitable gravity of demeanor ; for an irreverent

behaviour, in a venerable habit, is extremely burlefque

imd ungraceful.

siittiraing vicious 1 9- By Canon 75. No eccleflaftical perfons fhall at any
exceffcs. time, other than for their honeft neceflities, refort to any

taverns or alehoufes, neither (hall they board or lodge in

any fuch places. Furthermore, they fhall not give them-

felves to any bafe or fervile labour, or to drinking, or

riot, {'pending their time idly by day or by night, playing

at dice, cards, or tables, or any other unlawful game.

But at all times convenient, they fhall hear or read fome-

vvhat of the holy fcriptures, or fhall occupy themfelves

with fome other honeft ftudy or exercife, always doing

the things which fhall appertain to honcfty,. and endea-

vouring to profit the church of god, having always in

mind, that thev ou^ht to excel all others in purity of
life,
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life, and fhould be examples to the people to live well

and chriftianly, under pain of ecclefiaffical cenfures to

be inflicted with feverity, according to the qualities of

their offences.

20. Neverthelefs, lord Coke fays, by the common law Recreations,

of the Jand, clergymen may ufe reafonable recreations, in

order to make them fitter for the performance of their

duty and office. 2 Inji. 309.
And albeit fpiritual perfons (he fays) are prohibited, by

the canon law, to hunt ; yet by the common law they

may ufe the recreation of hunting. And after the deceafe

of every archbifhop and bifliop (amongff, other things) the

king time out of mind hath had his kennel of hounds, or

a compofition for the fame. 2 Inji. 309.
The foundation of which cuftom was this : It ap-

peareth by many records, that by the law and cuftom
of England, no bifbop could make his will of his goods

or chattels coming of his bifhoprick, without the king's

licence. Whereupon the bifhops, that they might freely

make their wills, yielded to give to the king after their

dcceafes refpeclively for ever fix things : 1. Their bell

horfe or palfrey, with bridle and faddle. 2. A cloak

with a cape. 3. One cup with a cover. 4. One bafon

and ewer. 5. One ring of gold. 6. Their kennel of

hounds. 2 Inji. 338.
21. By the 1 H. 7, c. 4. It fhall be lawful to all arch- May beimpri*

bifhops and bifhops, and other ordinaries having epifcopal
f
V
ned

.

by the
,

lp,~

jurifdiclion, to punifh and chaflife priefls, clerks, and incontinence,

religious men, as mail be convi£ted before them by exa-

mination and other lawful proof requifite by the law of

the church, of advoutry, fornication, iiiceft, or any other

flefhy incontinency, by committing them to ward and
prifon, there to abide for fuch time as fhall be thought to

their difcretions convenient for the quality and quantity

of their trefpafs.

22. No fpiritual perfon fhall take to farm to himfelf, Shall not take to

or to any perfon to his ufe, of the leafe or grant of any
£

ar™ ncT trd **

perfon by writing, or by word or otherwife, by any man-
ner of means, any manors, lands, tenements, or other

hereditaments, for term of life, for term of years, or at

will ; on pain of 10 1. a month, that he or any other to

his ufe fhall occupy any farm by reafon of any fuch
leafe or grant : half to the king, and half to him that

fhall fue in any of the king's courts. 21 H. 8* c. 13.

/ 1.

O 2 Provided,
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Provided, that this fhall not extend to any fpiritual

perfon, for taking to farm any temporalties, during the

vacation of any archbifhoprick, bifhoprick, or any col-

legiate or cathedral church.
J. 4.

Nor to any fpiritual perfon, that fhall tender or

make any traverfe upon any office, concerning his free-

hold. / 4.

And provided, that every fpiritual perfon may take

in farm any mefTes, manfions, or dwelling houfes, ha-

ving but only orchards or gardens, in any city, bo-

rough, and town, for his own habitation or dwel-

ling- / 35-
And moreover by the • fame ftatute, no fpiritual perfon

fhall by himfelf, nor by any other for him or to his ufe,

bargain and buy to fell again for any lucre, gain, or pro-

fit, in any markets, fairs, or other places, any manner
of cattle, corn, lead, tin, hides, leather, tallow, fifh,

wool, wood, or any manner of victual or rrferchandife ;

on pain of treble value of every thing fo bargained and

bought to fell again ; half to the king, and half to him
that will fue in any of the king's courts. And the bar-

gain to be void,
f, 5.

Provided, that if any fuch fpiritual perfon fhall happen

without fraud or covin, to buy any horfes, mares, or

mules, to the only intent to occupy for himfelf or his

fervants, to ride to and fro upon his necefTary bufinefs,

or any other cattels or goods, to the only intent at the

buying thereof to be employed and put in and about his

necefTary apparel of his own houfe, or of his perfon and
fervants, or in for and about the only occupying, ma-
nuring, or tillage of his own glebe or demean lands an-

nexed to his church, or for the necefTary expences of his

own houfhold keeping ; and after the buying of any fuch

horfes, cattels or goods, or exercife of them, happeneth

to miflike any of them that they fhould not be good,

profitable, nor convenient for any the faid purpofes for

the which they were bought : fuch perfon may law-

fully bargain and put away fuch things, without fraud

or covin, f. 6.

And provided, that every fpiritual perfon, not having

fufficient glebe or demean lands in their own hands in the

right of their churches, for pafturage of cattle, or for

increafe of corn, for the only expences of their houfholds,

or for their carriages or journics, may take in farm other

lands, and buy and fell corn and cattle for the only ma-
nurance, tillage, and pafturage of fuch farms, fo that

the
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the increafe thereof be alway employed for the only ex-

pences in their houfholds and hofpitalities, and not in any

wife to buy and fell again for any other commodity, lu-

cre, or advantage, any corn or cattle renewing, coming
or growing in and upon any fuch farm or otherwife, but

only the remain and overplus above their expences of

their houfholds if any fuch fhall happen of the breed

and increafe thereof, without fraud or covin, f. 8.

Not having fufficient glebe] This hath been pleaded, and

the plea allowed, as oft as any action hath been brought

upon this ftatute. Gibf. 159.

23. No fpiritual perfon ihall have, ufe, or keep by Shall not keep

himfelfor by any perfon to his ufe any tanhoufe ; nor * tan

^
ou

[
e <*

any brewhoufe, to any other ufe than only to be fpent

and occupied in his own houfe : on pain of iol a month;
half to the king, and half to him that will fue in any of

the king's courts. 21 H. 8. c. 13. f. 32.

24. By Canon 76. No man being admitted a deacon or shall not relln-

minifter, fhall from thenceforth voluntarily relinquilh the qui(h his profef-

fame, nor afterwards ufe himfelf in the courfe of his life,
lon *

as a layman ; upon pain of excommunication. And the

churchwardens fhall prefent him.

25. After all, thefe diftinctions of the clergy are fha- Conclufion.

dows rather than fubftance ; being moft of them about

matters which are obfolete and of no fignificance. The
rejtraintSi as to the fcope and purport of them, are fuch

as the clergy for the moft part would chufe to put upon
themfelves : and the privileges^ fuch as they are, feem to

be fcarcely worth claiming ; and fome of them one would
almoft imagine to have been calculated to bring a difgrace

upon the clergy, rather than to be of any real benefit to

them ; for why mould a clergyman be protected from
paying his juft debts more than any other perfon, or be

faved from punifhment for a crime for which another

perfon ought to be hanged ? And it is hoped, there hath

not been one inftance, of a clergyman having needed

to claim the privilege of his order a fecond time, for

a crime for which a layman by the laws of his country

fliould fuffer death.

Probate of wills. See 2MH&

o 3 i$?ofiEcn.
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j, *V\ ROCTORS are officers eftablimed to reprefent

Jl in judgment the parties who impower them (by

warrant under their hands, called a proxy) to appear for

them, to explain their rights, to manage and inftruct their

caufe, and to demand judgment. 2 Dom. 583.
2. By the 3 J. c. 5. No recufant convict (hall practife

in the civil law as proctor, f. 8.

And by the 5 G. 2. c. 18. No proctor in any court

{hall be a juftice of the peace, during fuch time as

he mail continue in the bufinefs and practice of a proc-

tor. / 2.

3. By the fevcral (lamp acts ; every admiffion of any

pcrfon to the office of proctor in any of the courts, (hall

be upon a treble 40 (h (lamp.

4. Can, 129. None (hall procure in any caufe vvhat-

foever, unlefs he be thereunto conftituted and appointed

by the party himfelf, either before the judge, or by act:

in court ; or unlefs in the beginning of the fuit, he be

by a true and fufficient proxy thereunto warranted and

enabled. We call that proxy fufficient, which is ftrength-

ned and confirmed by fome authentical feal, and party's

approbation, or at leafl his ratification therewithal con-

curring. All which proxies (hall be forthwith by the faid

proctors exhibited into the court, and be fafely kept and

preferved by the regifterin the publick regiftry of the faid

court. And if any regifter or proctor (hall offend herein,

he mail be fecluded from the exercife of his office for the

fpace of two months, without hope of releafeor reftoring.

5. Otho. Whereas a cuftom is faid to prevail, that he

who is cited to a certain day, conftitutes a proctor for

that day without letters, or by letters not fealed with an

authentic feal ; by which means it happeneth, that whilft

fuch proctor will not prove his mandate, or confirm his

letters by witneiTes, or fome other impediment comes in

the way, nothing is done that day, nor on the following

day, the proctor's office being at an end j and fo all for-

mer diligence is loft without any effect : As a caution

againft this fallacy, we do ordain, that for the future a

fpecial proctor be conftituted abfolutely without any limi^

tation of time ; or if he be conftituted for the day, yet not

for one day only, but for feveral days, to be continued if

need be. And the mandate (hall be proved by an authen-

tic



io9
tie writing ; unlefs be be conftitutcd in the acts of court,

or the conftitutor cannot eafily find an authentic feal.

Athon 61.

6. Peccham. We do ordain, that no dean, archdeacon

or his official, or bifhop's official, fhall fet his feal to any

proxy, unlefs it be publickly requeued of him in court,

or out of court when he who conftituteth the proctor and

is known to be the principal party is prefent and per-

fonally requefteth it : And whatfoever dean, archdeacon

or his official, or official of the bifhop, fhall do the con-

trary out of certain malice, (hall be ipfo facto fufpended

from his office and benefice for three years. And if any

advocate fhall procure a falfe proxy to be made, he fnall

be fufpended for three years from his office of advocate,

and be difabled to hold any ecclefiaftcial benefice, and if

he be married or bigamus [zvhereby in thofe days he was in-

capacitated to bold a benefice] he fhall be excommunicated
ipfo facto ; and whatever fhall be done by virtue of fuch

falfe proxy fhall be utterly void to all intents and purpo-

fes, and the proctor who was the chief actor in fuch fal-

fity fhall be for ever repelled from executing any legal

act. And all of thefe neverthelefs, if they fhall be con-

victed, fhall be bound to render damages to the party in-

jured, hind, j 6,

7. Can. 130. For lefTening and abridging the multitude

of fuits and contentions, as alfo for preventing the com-
plaints of fuitors in courts ecclefiaftical, who many times

are overthrown by the overfight and negligence, or by
the ignorance and infufficiency of proctors ; and likewife

for the furtherance and increafe of learning, and the ad-

vancement of civil and canon law; following the lauda-

ble cuftoms heretofore obferved in the courts pertaining to

the archbifhop, we will and ordain that no proctor exerci-

fing in any of them fhall entertain any caufc whatfoever,

and keep and retain the fame for two court days, without

the counfel and advice of an advocate, under pain of a

year's fufpenfion from his practice ; neither fhall the judge

have power to releafe or mitigate the faid penalty, with-

out exprefs mandate and authority from the archifhop.

H. 2 W. Leigh's cafe. A proctor of doctors commons,
who had done bufinefs without the advice of an advocate,

contrary to the canon, and refufed to pay a tax of 10 s

impofed upon him by order of the court towards the char-
ges of the houfe, and was fufpended from his office, pray-

ed a mandamus in the court of king's bench to be re-

stored ; but it was denied, and faid by the court, that

O 4 officers
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officers are incident to all courts, and mufl partake of the

nature of thofe feveral and refpective courts in which they

attend ; and the judges, or thofe who have the fupreme

authority in fuch courts, are the proper perfonsto cenfure

the behaviour of their own officers ; and if they fhould be

miftaken, the king's bench cannot relieve: for in all ca-

fes, where fuch judges keep within their bounds, no other

court can correct their errors in proceedings ; and if any

wrong be done in this cafe, the party muft appeal. Gibf.

995. 3 Mod. 332.
>

8. Can. 131. No judge, in any of the faid courts, fhall

admit any libel or any other matter, without the advice

of an advocate admitted to practife in the fame court, or

without his fubfcription ; nor fhall any proctor conclude

any caufe depending, without the knowledge of the advo-

cate retained and fee'd in the caufe : which if any proctor

fhall do or procure to be done, or fhall by any colour

whatfoever defraud the advocate of his duty or fee, or fhall

be negligent in repairing to the advocate and requiring

his advice what courfe is to be taken in the caufe ; he

fhall be fufpended from all practice for the fpace of fix

months, without hope of being thereunto reftored before

the faid term be fully compleat.

9. Can. 133. Forafmuch as it is found by experience,

that the loud and confufed cries and clamours of proctors

in the courts of the archbifhop, are not only troublefome

and ofFenfive to the judges and advocates, but alfo give

cccafion to the flanders-hy of contempt and calumny to-

ward the court it felf ; to the end that more refpect may
be had to the dignity of the judge, and that caufes may
more eafily and commodioufly be handled and difpatched,

we charge and injoin, that all proctors in the faid courts

do efpecially intend that the acts be faithfully entred and

fet down by the register, according to the advice and di-

rection of the advocate ; that the faid proctors refrain loud

fpeech and babling, and behave themfelves quietly and mo-
deftly, and that when either the judges or advocates or

any of them fhall happen to fpeak, they prefently be filent

;

upon pain of filencing for two whole terms then imme-
diately following every fuch offence of theirs : And if any
of them mail the fecond time offend herein, and after due
monition fhall not reform himfelf, let him be for ever re-

moved from his practice.

10. It hath been adjudged, that no mandamus ties to

refrore a pioctor of doctors commons, admitting that no

appeal lay from the dean of the arches to the archbifhop

a y
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as vifitor ; becaufe this is an ecclefiaftical office, and a

matter properly and only cognizable in that court ; and

that the temporal courts are not to intermeddle, or inquire

into this fentence, or into the proceedings in any matters

whereof they have a proper jurisdiction, but are to give

credit thereunto ; altho' it was urged, that if a mandamus
did not lie in this cafe, the party would be without reme-

dy, for that no affize would lie of this office ; and tho'

an action on the cafe might lie, yet it may be defective,

becaufe a jury may not well compute the damages in pro-

portion to the lofs of a man's livelihood ; befides it was
urged, that a mandamus ought to lie in this cafe, as well

as for an attorney of an inferiour court, becaufe this is an
officer of a more publick concern. 3 Bac. Abr, 531.

For the fees of proctors 3 fee Tit. 3fCC0*

Procuration. See (BffitatfOlU

f&iofantnefc*

I. ALL blafphemies againft god, as denying his being Profanenefs in-

jT\. or providence; and all contumelious reproaches
d,aable by

,

thc

of Jefus Chrift \ all profane fcoffing at the holy fcripture,

or expofing any part thereof to contempt or ridicule ; all

impoftures in religion, as falfly pretending to extraordina-

ry commiffions from god, and terrifying or abufing the

people with falfe denunciations of judgments ; and all

open lewdnefs grofsly fcandalous ; inafmuch as they tend

to fubvert all religion or morality, which are the founda-

tion of government, are punifhable by the temporal

judges with fine and imprifonment, and alfo fuch corporal

infamous punifhment as to the court in difcretion (hall

feem meet, according to the heinoufnefs of the crime.

I Haw. 7.

Alfo, feditious words, in derogation of the eftablifhed

religion, are indictable, as tending to a breach of the
peace ; as thefe, your religion is a new religion, preach-
ing is but prattling, and prayer once a day is more edify-

iny. 1 Haw. 7.

2. By the 9 & 10 TV. c. 32. If any perfon, having Depraving the

been educated in or at any time having made profeffion of f
briftia

?
reli e ioft

the chriftian religion within this realm 5 (hall by writing writing/
°r

printing
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printing teaching or advifed fpeaking deny any one of the

perfons in the holy trinity to be god, or fhall aflert or

maintain there are more gods than one, or fhall deny the

ehriflian religion to be true, or the holy fcripturcs of the

old and new teftament to be of divine authority, and (hall

upon indictment or information in any of his majefty's

courts at Weftminfrer or at the aflizes, be thereof law-

fully convicted by the oath of two or more witneffes ; he

fhall for the firft. offence be difabled to have any olince or

employment or any profit appertaining thereunto ; for the

fecond offence fhall be difabled to profecute any action or

information in any court of law or equity, or to be guar-

dian of any child, or executor or adminiftrator of any

perfon, or capable of any legacy or deed of gift, or to bear

any office for ever within this realm, and fhall alfo fuffer

imprifonment for the fpace of three years from the time

of fuch conviction,
f. I.

Provided, that no perfon fhall be profecuted by this

act for any words fpoken, unlefs the information thereof

fhall be given upon oath before a juftice of the peace,

within four days after fuch words fpoken ; and the pro-

fecution of fuch offence be within three months after fuch

information,
f. 2.

Provided, that any perfon, convicted of any the afore-

faid crimes, fhall for the firft offence (upon his acknow-
ledgment and renunciation of fuch offence or erroneous

opinions in the fame court where he was convicted, with-

in four months after his conviction) be difcharged from

all penalties and difabilities incurred by fuch conviction.

Profaning the 3. By the 3 Ja. c. 21. If any perfon fhall in any ftage-

fameinitage- play, enterlude, fhew, may-game, or pageant, jefHngly
pa^ "* or profanely fpeak, or ufe the holy name of god, or of

Chrift Jefus, or of the holy ghoft, or of the trinity, which
are not to be fpoken but with fear and reverence ; he fhall

forfeit 10 1. half to the king, and half to him that fhall

fue for the fame in any court of record at Weflminfter.

Kaj-lcr's cafe. 4. In the year 1 656, James Nailer for perfonating our

faviour, and fuffering his followers to worfhip him, and

pay him divine honours, was fentenced to be fet in the

pillory, and to have his tongue bored through with a red

hot iroi^, and to be whipped, and ftigmatized in the fore-

head with the letter B. 1 St. Tr. 802.

Curi
v
scafe. 5. M. I G.i. K. and Curl. An information was ex-

hibited by the attornev general, againft the defendant Ed-

mund Curl, for printing and publishing a certain obfcene

bookj
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book, fetting forth the feveral lewd paffages, and conclu-

ding againft the peace. It was moved in arreft of judg-

ment, that however the defendant may be punifhable for

this in the fpiritual court, as an offence againft good man-
ners, yet it cannot be a libel for which he is punifhable

in the temporal courts. But after long debate and con-

fideration, the court at laft gave it as their unanimous

opinion, that this was a temporal offence ; and the de-

fendant was fet in the pillory. Str. 788.

6. E. 2 G. 2. K. and TVoolJlon. He was convicted on WcolftoiTs cafe.

four informations for his blafphemous difcourfes on the

miracles of our faviour. And attempting to move in ar-

reft of judgment, the court declared they would not fuffer

it to be debated, whether to write againft chriftianity in

general was not an offence punifhable in the temporal

courts at common law. They defired it might be taken

notice of, that they laid their ftrefs upon the word general^

and did not intend to include difputes between learned

men upon particular controverted points. The next term

he was brought up, and fined 25 1 for each of his four

difcourfes, to fuffer a year's imprifonment, and to enter

into a recognizance for his good behaviour during his life,

fcimfelf in 3000 1, and 2000 1 by others. Str. 834.

7. H. 2 G. 3. K. and Annett. An information was Annett's

c

Jc.

exhibited by the attorney general againft the defendant,

for writing, printing, and publifhing a certain malignant,

profane, and blafphemous libel, intitled, " The free in-

" cjuirer", tending to blafpheme almighty god, and to

ridicule, traduce, and difcredit the holy fcriptures ; and

on conviction, was fentenced by the court, to fuffer one
month's imprifonment in Newgate, to ftand twice in the

pillory, with a paper affixed over his head, with thefe

words " For blafphemy", once at Charing crofs, and once

at the royal exchange ; and then to be confined in the

houfe of correction in Clerkenwell to hard labour for one

year ; and at the expiration of the year, to be remanded
to Newgate in execution of the faid judgment; and to

find fecurity for his good behaviour during the remainder

of his life, himfelf in 100 1, and two fureties in 50 1 each;

and to be fined 6 s 8 d.

8. By the 22 G. 2. c. 33. art. 2. All flag officers, and Navy,

all perfons in or belonging to his majefty's fhips or vef-

fels of war, being guilty of profane oaths, curfings, exe-
crations, drunlcennefs, uncleannefs, or other fcandalous

actions, in derogation of god's honour, and corruption of
good manners, fhall incur fuch punishment as a court

martial
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martial fliall think fit to impofe, and as the nature and
degree of their offence fliall deferve.

For profane carfmg and fwearing, See title Js&\BCatUt£»

Hcrtfy, is treated of under the title of that name.

Not grabble in
*• T\ Y the ftatute of Circumfpecte agatis, 13 Ed.u

of« merely fpi- -O ft. 4. The king to his judges fendeth greeting, life

feint, r je\ves circumfpetlly in all matters concerning the bijhop of

Norwich and his clergy, not punijhing them if they hold plea

in court chrijlian of fuel) things as he mere fpiritual, that is to

wit, ofpenance injoined by prelates for deadly fin, as fornica-

tion, adultery , and fuch like, for the which fometimes corporal

penance, and fometimes pecuniary is injoined, fpecially if a

freeman he convicl of fuch things : Alfo if prelates do punijh

for leaving the churchyard imclofed, or for that the church is

uncovered or not conveniently decked ; in which cafes none other

penance can be injoined but pecuniary : Item, if a parfon de-

mand of his parijhioners oblations or tithes due and accujlomed ;

or if any parfon do fue again/I another parfonfor tithes greater

or Jmaller, fo that the fourth part of the value of the benefice

he not demanded: Item, if a parfon demand mortuaries, in

places where a mortuary hath been ufed to be given : Item, if

a prelate of a church, or a patron, demand of a parfon a pen-

jion due to him ; all fuch demands are to be made in a fpiri-

tual court. And for laying violent hands on a clerk, and in

caufe of defamation, it hath been granted already, that it jhall

be tried in a fpiritual court, when money is not demanded, but

a thing done for punijhment of fin ; and likewife for breaking

an oath : In all cafes afore rehearfed, the fpiritual judge Jhall

have power to take knowledge, notwithflanding the king s pro-

hibition.

In all matters concerning the bijhop of Norwich and his

clergy'] The bifhop of Norwich is here put only for exam-
ple -, but it extendeth to all thebifhops within this realm.

2 Inf. 487. The faid a& having been made on a petition

of the bifhop of Norwich ; as, generally, a&s of parlia-

ment in ancient times were founded on antecedent peti-

tions.

Of
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Offuch things as be mere fpiritual'] Not having any mix-

ture of the temporalties ; as herefy, fchifms, holy orders,

and the like. 2 /«/?. 488.

So that the fourth part of the value of the benefice be net de-

manded] So as at this day, in cafe where one parfon of the

prefentation of one patron demands tithes againft another

parfon of the prefentation of another patron in court

chriftian, amounting to a fourth part of the value of the

benefice j the right of tithes at this day is to be tried at the

common law. 2 Injl. 491.
2. It hath been holden, that if the fpiritual court do Not for proceed

proceed wholly on their own canons, they fhall not be at
in

&
b
> &e<»a«*

all controuled by the common law (unlefs they acl in de-

rogation from it, as by queftionuig a matter not triable

before them, as the bounds of a parifh, or the like) ; for

they fhall be prefumed to be the bell: judges of their own
laws : and therefore in fuch cafe, if a perfon is aggrieved,

his proper remedy is not by prohibition, but by appeal.

I Haw. 4. 13. AyL Par. 171, 438.

3. In cafe the principal matter belong to the cognizance NTot for tryroj

of the fpiritual court, all matters incidental (tho' other-^^ "^

wife of a temporal nature) are alfo cognizable there; and
no prohibition will lie, provided they proceed in the triai

of fuch temporal incident, according to the rules of the

temporal law.

Thus in the cafe of Shorter and Friend, H. 1 IV. An
executor being fued for a legacy in the fpiritual court,

pleaded payment, and offered to prove it by one witnefs
j

which the judge refufed, and gave fentence againft him.

Upon this matter fuggefted, a prohibition was moved for.

And by the court; 1. Where the ecclefiaftical court pro-

ceeded in a matter merely fpiritual, if they proceed in

their own manner, tho' it is different from the common
law, no prohibition lieth ; as in probate of wills, there

if they refufe one witnefs, no prohibition lieth. 2. Where
they have cognizance of the original matter, and an inci-

dent happens which is of temporal cognizance, or triable

by the common law ; they fhall try the incident, but mud
try it as the common law would : thus in a fuit for tithes,

or for a legacy, if the defendant pleads a releafe or pay-
ment ; or in a fuit to prove a will, if the defendant plead

a revocation. So in the cafe at bar ; they fhall try the

matter of payment or no payment, but then they muft
admit fuch proof as the common law would, or otherwife

they reject the caufe themfelves, and ought to be prohibi-

ted.



206 Hkttfyibttion.
ted. 3. A bare fuggeftion, that the defendant hath but
one witnefs, and that they take exception to his credit and
reputation, is no caufe of prohibition ; for if they admit
the proofof one witnefs, whether he be a credible witnefs

or not they fhall judge, and the party hath no remedy but
by appeal. 2 Salk. 547. L. Raym. 220.

Kot for a tem- 4* A temporal lofs, enfuing upon a fpiritual fentence,
porai confe-

Js not of it felf caufe of prohibition. So it was adjudged
hernial lofs.

in the 42 & 43 EIiz ^ in the cafe gj Baker an(] Rgsers
^
Cro ^

Eliz. 789), where the deprivation was for fimony ; on
which occafion the reafoning of the court was thus : Altho*

it was faid, that in the fpiritual court they ought not to

have intermeddled to divert the freehold, which is in the

incumbent after induction ; true it is, they fhould not

meddle to alter the freehold, but they meddled only with

the manner of obtaining his prefentment, which by con-

sequence diverted the freehold from him, by the diflbfu-

tion of his eftate, when his admiflion and inftitution is

avoided. In like manner, where an incumbent (3 Mocf.

67.) was libelled againft in the arches, for not being

twenty-three years of age when made deacon, nor twenty-

four when made prieft, and prayed a prohibition, be-

caufe a temporal lofs (namely, deprivation) might follow;

the court denied the prohibition, and compared this cafe

to that of a drunkard, or ill liver, who are ufually punifh-

ed in the ecclcfiaftical courts, tho' a temporal lofs may
enfue ; and if prohibitions fhould be granted in all cafes

where a temporal lofs might enfue, thofe courts would
have little or nothing to do. Gibf. 1028.

For temporal 5* M. I Amu Galizardand Rigault. There was an indicr.-

martersmixt ment for afTaulting, beating, wounding, and endeavour-
wuh fpunual.

jn ~ to rav jm the wife of B. upon which the party was
convicted : and afterwards the hufband brought an action

of trefpafs, for the fame caufe : and now the party being

alfo libelled againft in the fpiritual court for the fame fact,

namely, for folliciting her chaftity, moved for a prohibi-

tion to the proceedings in the fpiritual court. And it was
uro-ed for the jurifdiction of the fpiritual court, that they

may punifh for the follicitation and incontinence, and that

this fuit was for the health of the foul, the others for line

and damages. But by the court a prohibition was gran-

ted ; for it being an attempt and follicitation to inconti-

nence, coupled with force and violence, it doth by reafon

of the force, which is temporal, become a temporal crime

in toto ; as if one fay, thou art a whore and a thief, or

thou keepeft a bawdy houle, which are temporal matters,

2 the
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the party fhall not proceed in the fpiritual court ; fo if it

be faid of a woman that fhe is a bawd only, and not that

fhe keeps a bawdy houfe : but, Holt chief juftice faid, if

one commit adultery, and the hufband bring allault and

battery, this fhall not hinder the fpiritual court, for it is

a criminal proceeding there, and no indictment lies at the

common law for adultery. 2 Salk. 552.
But if a man libel for two diftinct things, the one of

which is of ecclefiaftical cognizance, and the other not

;

a prohibition fhall be granted as to that which is of tem-

poral cognizance, and they of the court chriftian fhall

proceed for the other. L. Raym. 59.

6. H. 10 IV, The churchwardens againft the rector On trial of cuf-

of Market Bofworth. The churchwardens libel againft.
toms *

the rector, that there hath been time out of mind, and is,

a chapel of eafe within the fame parifh ; and that the

rector of the faid parifh for time out of mind hath repaired

and ought to repair the chancel of the faid chapel ; and
that the chancel being out of repair, the defendant being

rector hath not repaired it. The rector in the faid court

denied the cuftom. And a decree was made for the rector,

that there was no fuch cuftom, and cofts were taxed there

for the faid rector. The churchwardens moved for a

prohibition ; and it was argued for the prohibition, that

it ought to be granted, becaufe it appears that the libel is

upon a cuftom, which the defendant hath denied ; and it

may be the queftion was in the fpiritual court, cuftom or

not, which is not triable there, but at the common law

;

and then this appearing upon the libei, that the court

hath not jurisdiction, a prohibition rrmy be granted after

fentence. But all the court held the contrary. For bv »'

Holt chief juftice ; The reafon for which the fpiritual

court ought not to try cuftoms is, becaufe they have dif-

ferent notions of cuftoms, as to the time which creates

them, from thofc that the common law hath : For in fome
cafes the ufage of ten years, in fome twenty, in fome
thirty years, make a cuflom in the fpiritual court; where-
as by the common law it muft be for time immemorial.

And therefore fince there is fo much difference between
the laws, the common law will not permit that court to

adjudge upon cuftoms, by which in many cafes the inhe-

ritances of perfons may be bound. But in this cafe, that

reafon fails : for the fpiritual court is fo far from adjudging

that there is any fuch cuftom which the common law
allows, that they have adjudged that there hath not been
any cuftom allowed by their law, which allows a lefs time

than
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than the common law to make a cuftom. And the plain-

tiffs having grounded their libel upon a cuftom, which
was well grounded if the cuftom had not been denied (for

libels there may be upon cuftoms), but the cuftom being

denied and found no cuftom, it is not reafon to prohibit

the court in executing their fentence againft the plaintiffs.

For the defign of a motion for a prohibition, is only to

excufe the plaintiffs from cofts. And there is no reafon

but that they ought to pay them ; fince it appears, that

they have vexed the defendant without caufe. And there-

fore a prohibition was denied. L. Raym. 435.
T. 12 W. yones and Stone. David Jones the vicar of

N. was libelled againft in the fpiritual court, for that by
cuftom time out of mind, the vicars of N. had by them-
felves or others, faid and performed divine fervice in the

chapel of Chawbury, for which there was fuch a recom-

pence, and that he neglected. The defendant came for a

prohibition, and without traverfing this cuftom, fuggefted

that all cuftoms were triable at common law. And it was
urged, that it was enough for a prohibition, that a cuftom

appeared to charge the vicar with a duty, for which he

was not liable of common right. But by Holt chief juf-

tice ; A parfon may be bound to an ecclefiaftical duty by

cuftom, and when he is bound by cuftom, the fpiritual

court may punifh him if he neglects that duty ; the cuftom

might have a reafonable commencement by compofition

in the fpiritual court, and begin by an ecclefiaftical acl:

;

and a bare prefcription only is not a fufHcient ground for a

prohibition, unleis it concerns a layman ; whereas here

it is an ecclefiaftical right, an ecclefiaftical perfon, and
an ecclefiaftical duty, and the prefcription not denied.

2 Salk. 550.

On the conftruo 7* When the iffue of a matter depending in the fpiri-

tion ofaftsof tual court, is determined or influenced by any ftatute, a
parliament. prohibition lieth. The reafon is, becaufe the temporal

judges have the interpretation of all ftatutes or acts of

parliament, whether they concern temporal matters or

fpiritual.

In fome of the books there is an intimation, that not

only all ftatutes whatever are to be interpreted by the tem-

poral courts ; but alfo that when a ftatute is made, giving

remedy in a matter of ecclefiaftical cognizance, the very

making of fuch ftatute doth ipfo facto take the right of

jurifdiSion from the fpiritual court, and transfer it to the

temporal ; if there is not a fpecial faving in the acl:, to

preferve the fpiritual jurifdiction. But to this the rule

l hid
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laid down by lord Coke, (which is alfo generally followed

by the books) is a full anfwer : An act of parliament

being in the affirmative doth not abrogate or take away
the jurifdiclion ecclefiaftical, unlefs words in the negative

be added, as and not otherwife, or in no other manner or

form, or to the like effec~h Gibf. 1028.

8. T. 2 An. By Holt chief juftice: It was formerly On refufal of a

held by all the judges of England, that when there was a copy of the libel,

proceeding ex officio in the ecclefiaftical court, they were
not bound to give the party a copy of the articles 5 but the

law is otherwife, for in fuch cafes, if they refufe to give

a copy of the articles, a prohibition fhall go until they

deliver it ; and accordingly, upon motion, a prohibition

was granted in the like cafe by Holt chief juftice and the

court. L. Raym. 991.

9. Prohibition may be granted upon a collateral fur- On a collateral

mife ; that is, upon a furmife of fome fact or matter not furmife «

appearing in the libel. It was heretofore a petition of the

clergy to the king in parliament, that no prohibition might
be granted, without firft fhewing the libel ; and it was a

complaint of archbifhop Bancroft in the time of king

James the firft, that prohibitions were granted without

fight of the libel, which (as it was there faid) is the

only rule and direction for the due granting of a prohibi-

tion, becaufe upon diligent confideration thereof it will

eafily appear, whether the caufe belong to the temporal or

ecclefiaftical cognizance ; as, on the other fide, without
fight of the libel, the prohibition muft needs range and
fove with ftrange and foreign fuggeftions, at the will and
pleafure of the devifer, nothing pertinent to the matter in

demand. To this charge of granting prohibitions with-

out fight of the libel, the judges in their anfwer fay no-

thing ; but as to granting them upon fuggeilion of mat-
ters not contained in the libel, their words are thefe

;

Tho* in the libel there appear no matter to grant a prohi-

bition, yet upon a collateral furmife the prohibition is to

be granted 5 as, where one is fued in the fpiriti;al court

for tithes of fylva caedua, the party may fuggeft, that they

were grofs or great trees, and have a prohibition, yet no
fuch matter appeareth in the libel ; fo if one be fued there

for violent hands laid on a minifter by an officer, as a con-
ftable, he may fuggeft, that the plaintiff made an affray

upon another, and he to preferve the peace laid hands 011

him, and fo have a prohibition ; and fo in very many
other like cafes ; and yet upon the libel no matter appear-

eth, why a prohibition fhould be granted. Gibf. 1027.

Vol. III. P 10. H,
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Onthehufband's io. H. 13 W. Libel in the fpiritual court by the huf*
luing on the band and wife, for calling the hufband cuckold : Ruled

^on.
CaUfCOf by Holt chief juitice, that a prohibition (hall go, becaufe

they cannot both fue in that court for that word, but the

wife only, the imputation being upon her; and the huf-

band and wife by the law fpiritual may not join in fuit in

the ecclefiaftical court as they muft do in the temporal,

but each fhall fue feparately upon their own caufe of ac-

tion. 3 Salk. 288.

Su«-ge(Vion to be **• The fuggeftion muft have been moved, and rejec-

firft moved in ted in the fpiritual court, before it can be admitted in the
the fpiritual temporal court.—In the bifhop of Winch>e/iWs cafe (2 Co*

45.) it was held> that in a fuit for tithes in the fpiritual

court, a man may have a prohibition, fuggefting a pre-

scription or modus, before or without pleading. But
this feems not to be law. For in the 12 IV. a prohibition

was moved for, fuggefting a cuftom : But it was denied

by Holt chief juftice and the court, unlefs they pleaded it

below, becaufe perhaps they might admit the plea. Alfo

in the 10 W. it was faid by Holt chief juftice, that if a

modus be pleaded in the fpiritual court, and admitted, no
prohibition fhall go; but if the queftion be, whether a

modus or no modus, a prohibition fhall go ; and fo is the

jaw, viz. wherever the matter which you fuggeft for a

prohibition is foreign to the libel, you muft plead it be-

low, before you can have a prohibition ; otherwife where

the caufe of prohibition appears on the fee of the libel.

2 Salk. 551.

Affidavit to be 5 2. M. 4 An. Burdett and Newell. A rule was made
made of the fug- to fliew caufe, why a prohibition fhould not be granted,
geftion. to £ay a fu j t aga inft t jie plaintiff, in the court of the

archdeacon of Litchfield, for not going to his parifh

church nor any other church on fundays or holidays, nor

receiving the facrament thrice a year; upon fuggeftion of

the ftatute of Eliz. and the toleration a£t,, and then quali-

fying himfelf within that adt, ; and alledging that he plead-

ed it below, and that they refufed to receive his plea. It

was fhewed for caufe, that this facl was falfe, and the

plaintiff was not a diflenter, nor had qualified himfelf as

above ; and therefore it was moved, that the court would
not allow the rule to ftand, unlefs they had an affidavit of

the fa-cl: ; for by that means any perfon might come and

fuggeft a falfe fact, and ouft the fpiritual court of their

jurifdicTion. Which was agreed to by the court, and

therefore the rule was difcharged. L. Raym. 121 1.

And,
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And, by Holt chief jufticc, the diftinclion is this :

Where the matter fuggefted appears upon the face of the

libel, we never infift upon an affidavit ; but unlefs it ap-

pear upon the face of the libel, or if you move for a pro-

hibition as to more than appears on the face of the libel

to be out of their jurifdidtion, you ought to have affidavit

of the truth of the fuggeftion. 2 Salt. 549.
1?. It is faid, the fu£o;eftion need not be precifely Stria Pro°

r °f
J

1 1 1 1 -i • • -r> 1 1 the fuQzefticm
proved, in order to obtain a prohibition, ror where the notnJeli

fuggeftion was for a modus for lamb and wool, tho' the

proof failed as to the wool, and it was urged that therefore

they had failed in the whole ; yet a prohibition was gran-

ted. And in the cafe of Aiiften and Pigot, it was faid,

that the proof in a prohibition need.not to be fo precife,

but if it appears, that the court chriftian ought not to

hold plea thereof, it fufficeth. Gibf. 1029.

But if the fuggeftion appears to the court to be notori-

oufly falfe, they will not grant a prohibition ; for by Holt ,

chief juftice, they ought to examine into the truth of the

fuggeftion, and fee what foundation it hath. L. Raym.

587-

14. Lord Coke fays, the fuggeftion for a prohibition s"gge" IOI» tra-

may be traverfed in the temporal court, 2 In/?. 611.

And Dr Watfon fays, if the fuggeftion for a prohibi-

tion contains no other matter upon which a prohibition

ought to be granted to the fpiritual court, befides the re-

fufal of a plea there, which by the common law is a good
plea, and ought to have been allowed, in fuch cafe the

refufal is travcrfabie. Therefore fuppofing that a modus
decimandi, or a prescription of a manner of tithing, is

triable in the fpiritual court ; if in a fuit there for a modus
decimandi another modus be pleaded, or that there is no
fuch modus, and that plea is refufed ; or if in a fuit for

tithes of lands not tithe-free, a prefcription is pleaded as

to the manner of tithing, and that plea is refufed ; and a

prohibition is moved for, upon fuggeftion of fuch refufal
;

the refufal being the principal matter of the fuggeftion, is

therefore traverfable. IVatf. c. 58.

15. Prohibitions are not to be granted on the laft day of Not on the laft

the term. So is the rule fet down in the books ; to which aay ° J the terin-

Rolle adds, nor on the laft day fave one : and the reaibn

of both is, that there would not be time for notice to be

I given to the other fide. But it is added in Latch, that

upon motion, on the laft day of the term, there may be
a rule to ftav proceedings till the next term. Gibf. 1029.

P 2 lb.
cr
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May be after 1 6. ^T. io tV. Gardner and Booth. Where it doth ap-
ft*teace.

pCar
'm t^e ]jt,e ] 5 or ^ the proceedings in the caufe, that

the cognizance x)f the caufe doth not belong to the fpiri-

tual court j a prohibition may be moved for and granted

after fentence : and this holds in all cafes but where one
is fued out of his diocefe ; for there, if he doth not take

advantage of it before fentence, he mall not have a prohi-

bition after fentence ; and the reafon is, for that the caufe

doth belong to the fpiritual court ; and tho' it doth not

belong to that fpiritual court, it belongs to fome other,

and not to the king's temporal court. i Salk. 548.
So in the cafe of Parker and Clarke^ M. 3 An. The

1 clerk of a parifh libelled againft the churchwardens, for

fo much money due to him by cuftom every year, and to

be levied by them on the refpeclive inhabitants in the faid

parifh ; and after fentence in the fpiritual court, the de-

fendants fuggefted for a prohibition, that there was no
fuch cuftom as the plaintiff had fet forth in his libel. It

was objected againft granting the prohibition, that it was
now too late, becaufe it was after fentence, efpecially

fince the cuftom was not denied; for if it had, and that

court had proceeded, then and not before it had been pro-

per to move for a prohibition. But by Holt chief juftice ;

It is never too late to move the king's bench for a prohi-

bition, where the fpiritual court hath no original jurif-

diction, as they had not in this cafe, becaufe the clerk of

a parifh is neither a fpiritual perfon, nor is this duty in

demand fpiritual, for it is founded on a cuftom, and by

confequence triable at law ; and therefore the clerk may
have an action on the cafe againft the churchwardens, for

neglecting to make a rate, and to levy it, or if it had been

levied, and not paid by them to the plaintiff. 6 Mod.

252. 3 Salk. 87.

Pontiff mav 17- The plaintiff, as well as defendant, in the fpiri-

havea prohibi- tual court, may have a prohibition to ftay his own fuit.

tJOn * To this purpofe when archbifhop Bancroft alledged that

the plaintiff's having made choice thereof, and brought

his adverfary there into trial, mould by all intendment of

law and reafon and by the ufage of all other judicial places

therebv conclude himfelf in that behalf, yet the anfwer

of the judges was, that none may purfue in the ecclefiafti-

cal court, for that which the king's court ought to hold

plea of; but upon information thereof given to the king's

courts, cither by the plaintiff or by any mere ftranger, they

are to be prohibited, becaufe they deal in that which apper-

tained not to their own jurifdidtton. And in the cafe of

WorU
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Worts and Clyfton^ Ad. 12 Ja. the fame thing was declared

and adjudged in the court of king's bench. Gibf. 1027.

Cro. Ja. 350.
E. 30 G. 2. Paxton and Knight. This was a queftion

whether a prohibition fhould be granted, to ftay proceed-

ings in an ecclefiaftical court, in a fuit by a quaker, for

a feat in a church ; founding his title upon a prefcriptive

right. In which fuit the ecclefiaftical court had deter-

mined ao-ainft him. And now he came, after fentence

below, for a prohibition. (Note, an immemorial pre-

fcription was alledged on both fides.) On mewing caufe

againft the prohibition, it was urged, that the court will

not, after fentence, grant a prohioition, unlefs the defect

of jurifdiclion appears upon the face of the libel. And
the aforefaid cafe of Market Bcfworth was infilled on,

where the fpiritua! court had adjudged againft the cuftom

fet up; tho' their law allows a lefs time, than the common
law, to make a cuftom : but the prohibition was denied.

So here, if the fpiritual court will admit lefs evidence of

a prefcription than the temporal courts will, and the pre-

scription is neverthelefs found to be groundlefs ; it is cer-

tain that the party who fets it up can have no reafon to

come for a prohibition after fentence : and his only reafon

for it can be (as the court obferved in the aforefaid cafe)

to get clear of thofe cofts, which he hath by his own vex-

atious fuit rendred himfelf liable to, and which (as was
there adjudged) he ought to pay.—But the court feemed

to think, that if the fentence of the ecclefiaftical court was.

a nullity, their award of cofts muft be fo too. And here

are reciprocal prefcriptions alledged. And the prefcrip-

tive right of the one is determined for, tho' that of the

other is determined againft. They have adjudged the ad-

verfe prefcription to be a good one, which they could not

try, and which they will eftajblifh upon lefs evidence than

the common law requires. And lord Mansfield faid, that

tho' he was very forry that the court were obliged to grant

the prohibition (becaufe the party applied for it only to

get rid of paying the cofts occafioned by his own vexa-

tious fuit), yet he thought they could not avoid doing it.

And the rule for a prohibition was made abfolute. Bur-
row. 314..

18. If the defendant in a prohibition die ; his executors Party dying,

may proceed in the fpiritual court, and the judges of that

court out of which the prohibition was granted, will 6

in fuch cafe make a rule to the fpiritual court to prace :

but the plaintiff may, if he pleafeth, have a new pfohi -

tion againft the executors. Watf. c. 55.
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Cofts. 19. A prohibition takes off the cofts affeffed upon an

appeal, where the caufe is returned to the inferior court.

This was adjudged, E. 7 Cha. in the cafe of Crompton and

Watcrford; where an appeal had been to the delegates, who
overruled it, and affeffed coils for the wrong appeal : And
the court agreed with Richardfon, that becaufe a prohi-

bition Hays all proceedings, the cofts were taken away ;

and added, that if the party was excommunicate, he

fhould be abfolved. HetL 167. Liit. 365. Gibf 1029.

By the ftatute of the 8 & 9 W* c 11. In fuits upon pro*

hibitions, the plaintiff obtaining judgment or any award of ex*

ecuilon, after plea pleaded, or demurrer joined therein, Jkall

recover his cofts offuit ; and if the plaintiff Jhall become non~

fuit, cr fuffcr a dfcontinuance, or a verdicl jhall pafs againft

him, the defendant jhall recover his cofts, and have execution

for the fame. f. 3.

//. 4 G. Sir Henry Houghton and Starkey. After judg-

ment for the plaintiff in prohibition, the queftion was,

what cofts ought to be allowed 3 and whether they fhould

be computed from the firft motion, or only from the de-

claration, was the doubt. Upon fearch, it was found to

be the courfe of all the courts, to tax only from the time

of declaring, except in two inftances ; the one in the cafe

of Eads and Jackfon in the 2 Geo. and the other in the

cafe of Brown and Turner : where they were allowed from

the firft motion. And of this opinion were all the judges.

And all the ofEc-ers were directed for the future to allow

the cofts of the firft motion. And afterwards, H. 12 Geo.

between Swetnatn. and Archer, it was ftated in the fame

manner, and agreed to be the uniform practice ever fince.

And, E. 1 Geo. 2. between Sir Thomas Bury and Crofs,

the fame doubt was raifed by a new mafter 3 and the

court ordered cofts from the firft motion. Sir, 82.

M. 10 G. 2. Middleton and Croft. The plaintiff in

prohibition, having prevailed in one point, altho' he fail-

ed in all the reft, moved for cofts ; and it was moved that

they might be taxed from the time of the flrft motion, ac-

cording to feveral determinations. And this laft was ac-

quiefced in, if the court fhould be of opinion for cofts.

As to which, it was objected, that the point in which the

plaintiff prevailed was not the git of the proceedings, but

only a circumftance ; and that it would be very hard,

that they who had prevailed upon the merits, fhould pay

cofts. But by the court, The words of the act. are not

to be got over, which give cofts to the plaintiff if he ob-r

tains



tains any judgment : and this matter was under conCder-

ation in the houfe of lords in Dr Bentley's cafe, where

the prohibition ftood as to fome articles, and there was a

consultation for the reft : to be fure it will be confidered

in the quantum, but we cannot deny cofts. Str. 1062.

H. 14 G. 2. Gegge and Jones, Upon fhcwing caufe

againft a prohibition, the court made the rule abfolute,

with a direction that the plaintiff fhould declare in prohi-

bition. He tendred a declaration, but the defendant re-

fufed it, and applied to ftay proceedings, as being willing

to fubmit. The other infifted he had a right to go on,

and fo get the cofts of the motion, which he could not

otherwife have. But the court ftayed the proceedings

without cofts; faying, the direction to declare was in

favour of the defendant, who might waive it. Str. 11 14.

20. To conclude; Sir Simon Degge obferveth, that ConcluAox

prohibitions of themfelves are excellent things, where
they are ufed upon juft, legal, and true grounds ; and

have often avoided the ufurpations of the popes and fpi ri-

tual courts. But by the corruption of thefe later times,

they are grown very grievous to the clergy (in the reco-

vering of their tithes and other rights), being too often

granted upon feigned and untrue fuggeftions, which it is

impoffible the judges fhould forefee without the fpirit of

prophecy. And (he adds) I think I may prefume to fay,

that where one was granted before queen Elizabeth's time,

there have been a hundred granted in this laft age. And
they are a very great delay and charge to the clergy ; and
it were well (fays he) in my poor judgment, if the reve-

rend judges would think of fome way to reftrain them, or

to make them pay well for their delay, by making the

plaintiff enter into recognizance to pay fuch coils as the

court out of which they iffue fhould award, in cafe they

fhould not prove their fuggeftion in convenient time ; or

fome fuch other eourfe as they in their great wifdom fhall

think juft and meet. Deg % p. 2. c. 26.

Note, ConftlitntiOn is treated of under the title

of that name.

Provifors. See COtlrtjSf*

Pfalmody. See PilMfCfe UWfljfp*

Publick Notary. See j90tan> PtftlfCfc.
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I. Due attendance on the publick worfhip,

II. EJlabliJhment of the book of common prayer*

III. Orderly behaviour during the divine fervice.

IV. Performance of the divinefervice, in the feveral

parts thereof

I. Due attendance on the publick worfhip.

All pcrfons fhall I • Can. qo. T^HE churchwardens or queftmen of
refprt to church. X every parifh, and two or three more

difcreet perfons tobechofen forfidemen or afliftants, fhaH

diligently fee that all the parifhioners duly refort to their

church upon all fundays and holidays, and there continue

the whole time of divine fervice : and all fuch as fhall

be found flack or negligent in reforting to the church
(having no great or urgent caufe of abfence) they (hall

earneftly call upon them ; and after due monition (if they

amend not) they fhall prefent them to the ordinary of the

place.

On pain of pu- 2 « By tne 5 & 6 Ed. 6. c. i. All perfons Jha11 diligently

ni fhment by the and fait}?fully (having no lawful or reafonable excufe to be
c
f
n u
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s

•
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e abjent) endeavour themfelves to refort to their parijh church or

chapel accujhmed, or upon reafonable let thereof, to fo?ne ufual

place where common prayer and fuch fervice of godjhall be ufed

in fuch time of let, upon every funday and other days ordained

and ufed to be kept as holidays ; and then and ihere to abide

orderly and foberly during the time of the common prayer,

preaching, or other fervice of god : on pain of punijhment by

the cenfures of the church, f. i.

And for the due execution hereof', the king's mojl excellent

majejly, the lords temporal, and all the commons in this pre-

fent parliament ajfcmbled, do in god's name require and charge

all the archbijhops, bifiops, and other ordinaries, that they [hall

endeavour themfelves to the utmoji of their knowledges, that the

due and true execution thereof may be had throughout their dio-

ccfes and charges, as they will anfwer before godfor fuch evils

and plagues wherewith almighty god may jujlly punijh l?is people,

for neglecting this good and tvholefome law. f. 3.

On win of xzd 3- By the } E1
<

c - 2 - M perfons Jhall diligently and
a funday, faithfully, having no lawful or reofonable excufe {<? be abfent,

endeavour



endeavour themfelves to refort to their parijb church or chapel

aCcuftomed, or upon reajonable let thereof\ to fome ufual place

where common prayer and fuch fervice of god Jhall be ujed, in

fuch time of let, upon every Junday, and other days ordained

and ufed to be kept as holidays, and then and there to abide or-

derly andfoberly, during the time of the common prayer, preach-

ing, or other fervice of god there to be ufed and miniflred ; on

pain of punijh?nent by the cenfures of the church, and alfo upon

pain that every perfon fo offending jhall forfeit for every fuch

offence lid, to be levied by the churchwardens of the parijb

where fuch offmce Jhall be done, to the ufe of the poor of the

fame parijh, of the goods and lands of fuch offender, by way of

di/lrefs. f. 14.

All perfons] Femes covert as well as others. Gibf 291.

Except diffenters qualified by the act of toleration, who
refort to fome congregation of religious worfhip allowed

by that act. 1 W. c.\%. f 2, 16.^

But they who repair to no place of publick worfhip,

are ftill punifhable as before that acl:. And if the church-

wardens mail happen to prefent a perfon, who poflibly

may go to fome other place ; the proof thereof refts upon
the perfon prefented, and theabfence from church juftifies

the prefentment. Gibf. 964.

Having no lawful or reafonable excufe] In the cafe of Eli-

zabeth Dormer, an exception was taken to the indictment,

becaufe thefe words were omitted, not having any lawful or

reafonable excufe ; but it was agreed by all, that thefe words
are to come in on the other fide, and need not be put into

the indictment. Gibf. 291.

To their parijh church] If one goes to a cuftomary chapel

within the parifh, it is a good excufe ; but this mufl be

plea led. Gibf. 292.

If the plea in the fpiritual court be, that this is not

his parifh church, and they refufe the plea, a prohibition

will be granted ; becaufe that court cannot intermeddle

with the precincts of parifhes. Gibf. 292.

Or upon reafonable let thereof, to fome ufual place where
common prayer andfuch fervice ofgodJhall be ufed in fuch time

of let] By the common law or practice of the church of
England, no perfon can be duly difcharged from attending
his own parifh church, or warranted in reforting to ano-
ther, unlefs he be firft duly licenfed by his ordinary, who
is the proper judge of the reafonablenefs of his requeft, and
grants him letters of licence under feal, to be exhibited

(as
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(as there fhall be occafionj in proof of his difcharge.

Which licences are very common in our ecclefiaftical re-

cords. Gibf, 291.

And there to abide orderly and foberfy] It is not enough
to come, unlefs he alfo abide , nor enough to abide when
he is come, unlefs he come fo as to be prefent at the fe-

veral parts of divine fervice, and alfo remain there through-

out orderly and foberly ; the claufe being penned con-
junctively, and fo the guilt and forfeiture incurred by the

violation of any one branch. Gibf. 292.
Among the conftitutions of Egbert, archbifhop of York,

one is, that whilft the minifter is officiating, if any per-

fon fhall go out of the church, he fhall be excommunica-
ted ; and this is taken from a canon of the fourth council

of Carthage. Gibf. 964.
And all archbijhops and bifljops, and every of their chancel-

lors, commiffaries, archdeacons, and other ordinaries having any

peculiar ccclefiajlical jurifdiclion, fhall have power to inquire

hereof in their vifitation, fynods, and clfcwhere within their

jurifdiclion at any other time and place, and to take accufations

and informations of all and every the things abovementionedy

done committed or perpetrated within the limits of their jurif-

diclions ; and to pun ifb the fame by admonition, excommunica-

tion, fcquejlration, or deprivation, and other cenfures and pro-

cefs, in like form as heretofore hath been ufed in like cafes by

the queen's ecclefiajlical laws. f. 23.

And the jujlices of ajfize fiall have power to inquire of, hear

and determine the fame, at the next afjizes ; and to make pro-

cefs for execution, as they may do again/1 any perfon being in-

dicled before them of trefpafs, or lawfully convicled thereof.

And every archbifhop and bifhop may at his liberty and pleafure,

join and affociate himfelf to the jujlices of ajjize, for the inqui-

ring of, hearing and determining the fame. f. 17, 18, 19.

And all mayors bailiffs and other head officers, of cities bo-

roughs and towns corporate to which jujlices of affize do not

commonly repair, fyall have power to inquire of hear and de-

termine the fame yearly within fftecn days after the feajl

of Eafler and St Michael the archangel ; in like manner and

form as the jujlices of affize may do. f. 22.

Alfo, by the 3 J. c. 4. If any fubjeft of this realm fhall

not repair every funday to fome church chapel or vfual place

appointed for common prayer, and there hear divine fervicey

according to the faidJlatute of the 1 El. c. 2. it fhall be law-

ful for one jujlice of the peace, on proof to him made by con-

feffion or oath of witnefs y to call the party before him x and if

he
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he Jhall not make a fufficient excufe and due proof thereof t& tin

fatisfaclion offuch jujtice, he jhall give warrant to the church-

warden of the parifo where the party /hall dwell, to levy 12 d

for every fuch default by difrejs and fale \ and In default of

dijlrefs, Jhall commit him to prijon till payment be made : which

forfeiture Jhall be to the ufe of the poor of the parijh where the

offender Jhall be refident at the time of the offence committed*

Provided, that no man be impeached upon this claufe, except

he be called in quefion for his J'aid default within one month

next after the default made : And that no man being punijhed

according to this branch, Jhall for thefame offence be punijhed

by theforfeiture of 12 d. on thejlatute of the firft of Elizabeth,

f. 27, 28, 29.

And provided, that whatfoever perfons Jhall for their offen-

ces firft receive puntjhment of the ordinary, having a teflimonial

thereof under the ordinary s feal, Jhall not for the fame offenu

tftfoons be convicted before the jujlices ; and likewife receiving

for the faid offence punfoment firfl by the jujlices, Jhall notfor
the fame offence eftfojsns receive punijhment of the ordinary,

1 El. c. 2. f. 24.

4. By the 23 El. c. 1. f. 5. Every perfon above the age On pain of to I

€f fixtecn years, which Jhall not repair to fome church chapel or*
montn *

ufual place of common prayer, butforbear the fame contrary to

the 1 El. c. 2. and be thereof lawfully convitled, Jhall for-

feit to the queen 20 /. a month.

And there are many regulations concerning the fame,

by that, and by feveral fubfequent ftatutes ; which being

chiefly intended againft popifh recufants, are more pro-

perly treated of under the title |£opCtp. And by the to-

leration act, the fame fhall not extend to qualified pro-

teftant diffenters ; but no papift, or popifh recufant, fhaJl

have any benefit by the faid act of toleration.

And by the 23 El. c. 1. Every perfon which ufually

on the funday mull have in his houfe divine fervice which
is eftablifhed by the law of this realm, and be thereat him-
felf ufually or mofr. commonly prefent, and fhall not ob-

ftinately refufe to come to church \ and fhall alfo four

times in the year at leaft be prefent at the divine fervice

in the church of the parifh where he fhall be refident, or

in fome other common church or chapel of eafe, fhall not

incur the faid penalty of 20 1 a month for not repairing to

church, f. 12.

5, By the 3 J. c. c. No recufant convicl JJjall praclife law°?ff"f h "'m*
.jri n n 1 • j - >n r J

i
tabled fiom

cr pnyjick, nor pa/I be judge or minijter of any court, or bear offices.

any military office by land or fea \ and Jhall forfeit for every

offence 100 / : and Jhall alfo be difabled to be executor, admim-

fratorj or guardian, f. 8, 22.

6. By



220 $ttbHctt ttwtyt'p.
Penalty of har- 6. By the 3 J. c. 4. Every perfon who Jhall retain in Us

cukat.
U r

~fervice <> or jhall relieve, keep, vr harbour in his houfe any fer-

vant, fojourncr, or flranger, who foall not repair to church,

but fl)all forbear for a month together, not having reafonable

excufe, JJoaliforfeit 10 1for every month he Jhall continue in his

houfe fuch perfon fo forbearing : And the juflices of the peace

in their fejfions may hear and determine the fame* f. 32,

33> 36 -

. ri
Rccofant con- 7- But by the 1 J. c. 4. A recufant conforming himfelf

lut-uiiug. Jhall be dijcharged of all penalties, which he might otherwifi

fufain by reafon of his recufancy. {. 2.

II. EJlabliJhment of the book of common prayer.

Power of the I. Art 20. The church hatb power to decree rites or
ch uch to decree ceremonies, that are not contrary to god's word.
m«andwremo- jrL ^ i t j s not neceffary that traditions and ceremo-

nies be in all places one, or utterly like ; for at all times

they have been divers, and may be changed according to

the diverfity of countries, times, and and mens manners :

fothat nothing be ordained againft god's word. Whofo-
ever thro' his private judgment, willingly and purpofely,

doth openly break the traditions and ceremonies of the

church, which be not repugnant to the word of god, and

be ordained and approved by common authority ; ought

fo be rebuked openly (that other may fear to do the like),

as he that offendeth againft the common order of the

church, and hurteth the authority of the magiftrate, and

woundeth the confeiences of weak brethren. Every par-

ticular or national church, hath authority to ordain*

change, and abolifh ceremonies or rites of the church,

ordained only by man's authority ; fo that all things be

done to edifying.

Can. 6. Whoever fhall affirm, that the rites and cere-

monies of the church of England by law eftablifhed, are

wicked, antichriftian, or fuperftitious ; or fuch as, being

commanded by lawful authority, men who are zealoufly

and godly affected may not with any good confeience ap-

prove them, ufe them, or as occafion requireth fubferibe

unto them : let him be excommunicated ipfo facto, and

not reftored until he repent, and publickly revoke fuch

his wicked errors.

Liturgy before 2. In the more early ages of the church, every bifhop
the acts ot um- j^d a power to form a liturgy for his own diocefe ; and if

he. kept to the analogy of faith and doctrine, all circum-

ffonces
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dances were left to his own difcretiorii Afterwards the

practice was, for the whole province to follow the fervice

of the metropolitan church ; which alfo became the gene-

ral rule of the church : And this Lindwood acknowledged
to be the common law of the church ; and intimates, that

the ufe of feveral fervices in the fame province (as was
here in England) was not to be warranted but by long

cuitom. Gibf 259.
The latin fervices, as they had been ufed in England

before, continued in all king Henry the eighth's reign,

without nny alteration , fave [bine rafures of collects for the

pope, and of the office of Thomas Becket and of fome
other faints, whofe days were by the king's injunctions

no more tc be obferved ; but thofe rafures or deletions

were fo few, that the old mafs books, breviaries, and

other rituals, did ft ill ferve without new impreiiions.

Gibf. 259.

3. In the fecond year of king Edward the fixth, a li-
Actof untor.

turgy was eftablimed by the ftatute of the 2 & 3 Ed. 6. a Ed. 6;

*

c. 1. as folioweth :

Where of long time there hath been had in this realm of Eng-
land and in Wales, diversforms of common prayer', commonly cal-

led the fervice of the churchy that is to fay, the ufe of Sarum,

of Tork , of Bangor, and of Lincoln ; and befides the fa?ne, now

of late much more divers and fundry forms and fajhions have

been ufed in the cathedral and pari/h churches of England and
Wales, as well concerning the mattens or morning prayer, and-

the evenfong, as alfo concerning the holy communion commonly cal-

led the mafs, with divers and fundry rites and ceremonies con-

cerning thefame, and in the admimjlration of other facraments

of the church ; and albeit the king, by the advice of his council,

hath heretofore divers times affayed to Jlay innovations or new
rites concerning the premiffes, yet the fame hath not had fuch
good fuccefs as his highnefs required in that behalf'; whereupon

his highnefs being pleafed to bear with the frailty and weaknefs

of his fubjecls in that behalf, of his great clemency hath not only

been content to abflain from punifhment of thofe that have of-

fended in that behalf, but alfo to the intent a uniform quiet and
godly order fiould be had concerning the premiffes, hath appoint-

ed the archbijhop of Canterbury and certain other of the mojl

learned and difcreet bifljops and other learned men of this realm,

having rcfpcft to the mojl fincere and pure cbri/lian religion

taught by the fcripture, as to the ufages in the primitive church,

to draw and make one convenient and meet order rite and
fafoion of common and open prayer and adminijfration of the fa-
craments to be had and ufed in his majejlys realm of Englandand

in



2 22 $ttMfCft HJOjfljfp,

tn Wales \ the which, by the aid of the hsly ghofl, with one

uniform agreement is of them concluded, fet forth, and delU

vered in a book, intitled, The book of common prayer and
adminiftration of the facrament and other rites and cere-

monies of the church, after the ufe of the church of En**-

land : Wherefore the lords fpiritual and temporal and the co?n-

mons in this prefent parliament affembled, confidering as well

the mojl godly travel of the kings highnefs herein, as the godly

prayers orders rites and ceremonies in the faid book mentioned^

and the corfderations of altering thofe things which be altered,

and retaining thofe things which be retained in the faid book,

and alfo the honour ofgod, andgreat quietnefs which by the grace

of god Jhall enfue upon the one and uniform rite and order in

fuch common prayer and rites and external ceremonies to be ufcd

throughout England and Wales, do give to his hignefs rnofl hear-

ty and lowly thanks for the fame, and humbly pray that it may
be enabled by his majejly with the ajfent of the lords and com-

mons in parliament affembled, That all and fingular ministers

in any cathedral or parijh church, or other place ivithin this

realm, Jhall be bounden to fay and ufe the mattens, evenfong, ce-

lebration of the lord's fupper commonly called the mafs, and ad-

yninijlration of each the facraments, and all their common and

open prayer, in fuch order andform as is mentioned in the fame
book, and none other, or otherwife.

And by the fame acl: divers regulations were made, to

eflablifn the faid book ; which are yet in force, not for

the eftablifhment of that book, but for the eftablifhment

of the prefent book of common prayer injoined by the acl:

of uniformity of the 13 and 14 C. 2. and which therefore

remain to be inferted in their due courfe. For, that I

may obferve it once for all -

9 the regulations made by the

feveral adls of uniformity for the eftablifhing of the feveral

refpccYive liturgies, are all brought over and inforced by
the laft acl of uniformity for the eftablifhing of the prefent

book of common prayer, by this claufe following, viz.

The feveralgood laws andftatutes of this realm, which have

been formerly made, and are now in force, for the uniformity

of prayer and adminijlration of the facraments, jhall fland in

full force and Jlrength to all intents and purpofes ivhatfoever,

for the eftablijhing and confirming of the faid book herein before

mentioned to be joined and annexed to this acl, and (hall be

applied praStfed and put in ure for the punijhing of all offences

contrary to the faid laws, with relation to the book aforefaidy

and no other, 13 & 14 C. 2. C. 4. f! 24*

And
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And by the 3 & 4 Ed. 6. c. 10. All books called antipho-

tiers, miffals, grades, proceffionals, manuals, legends, piesy

portuajfes, primers in latin and englifh, couchers, journals,

crdinals, or other books or writings wbatfoever heretofore

ufed for the fervice of the church, written or printed in

the engli/h or latin tongue, other than juch as /hall be fet forth

by the king's majejiy, /hall be clearly and utterly abolijhed, ex-

tingui/hed andforbiddenfor ever to be ufed or kept in this realm

or elfewhere in any the king's dominions, i. 1.

And if any perfon or perfons, bodies politick or corporate,

that /hall have in his or their cujlody any the books or writings

of the forts aforefaid, and do not before the lajl day of June
next enfuing deliver or caufe to be delivered all and every the

fame books to the mayor bailiff conflable or churchwardens of
the town where fuch books then /hall be, to be by them delivered

over openly within three months next following after the faid

delivery, to the archbi/hop bi/hop chancellor or comjniffary of the

fame diocefe, to the intent that they caufe them immediately after

either to be openly burned, or otherwife defaced and destroyed,

/hallfor every fuch book or books zuillingly retained in his hands

or cuJlody y and not delivered as aforefaid after the faid lajl

day of June, and be thereof lawfully convicl^ forfeit to the

king for the firjl offence 20 Jh, and for the fecond offence 4/,

and for the third offence /hall fuffer imprifonment at the king's

will. f. 2.

Note, the fenfe of the foregoing paragraph is evident

enough ; but it is a little ungrammatically exprefled.

And if any mayors bailiffs conjlables or others, do not within

three months after receipt of the fame books, deliver or caufe

to be delivered fuch books fo by them received, to the archbi/hop

bi/hop chancellor or commijfaries of their diocefe \ and if the faid

archbi/hop bi/hops chancellor or commiffaries do not, within

forty days after the receipt offuch books, burn deface and dejlroy,

or caufe to be burned defaced or dejlroyed the fa?ne books, and
every of them ; they and every of them fo offending /hall forfeit

to the king, being thereof lawfully convicl, 40 /. The one half

of all which forfeitures /hall be to any of the king's fubjecls

that will fuc for the fame in any of the kings courts of record,

f-3-

And as well jujliccs of affize in their circuits, as jujlices of
the peace within the limits of their cornmiffion in the general

feffions, /hall have power to inquire of, hear, and determine the

fame \ in fuch form as they may do in other fuch like cafes.

{. 4 .

Provided, that any perfon may ufe keep and have any primers

in the englijh or latin tougue, fet forth by Ting Henry the eighth
;

3 fi

•



224 $tibttcft tbojttyp.

fo that the fentences of invocation or prayer to faints in thefam&
primers be blotted, or clearly put cut of the fame, f. 6.

Act of uniform!- 4. Thus flood the liturgy until the 5th year of king
ty of the 5 Ed. Edward the fixth. But becaufe fome things were contained

in that liturgy, which (hewed a compliance with the fu-

perftition of thofe times, and fome exceptions were taken

to it by fome learned men at home, and by Calvin abroad,

therefore it was reviewed, in which Martin Bucer was
confulted, and fome alterations were made in it, which
confifted in adding the general confeflion and abfolution ;

and the communion to begin with the ten commandments*
The ufe of oil in confirmation and extreme unction were
left out, and alfo prayers for fouls departed, and what ten-

ded to a belief of Chrift's real prefence in the eucharift.

And this liturgy fo reformed was eftablifhed by the acl: of

the 5 Ed. 6. as followeth : Becaufe there hath rifen in

the ufe and exercife of the common fervice in the church hereto-

fore fet forth, divers doubts for the fajhion and manner of the

mimflration of the fame, rather by the curiofty of the minifler

and miflakers, than of any other worthy caufe ; therefore as

wellfor the more plain and manifefl explanation thereof, as for
the more perfection of the faid order of common fervice, the

king with the offent of the lords and commons in parliament af
jembled, hath caufed the aforefaid order of common fervice, in-

titled, the book of common prayer, to be faithfully and godly

perufed explained and made fully perfect, and hath annexed and

joined it fo explained and perfected to thisflatute : adding alfo,

a form and manner of making and confecrating of archbijhops

bijhops priefls and deacons, to be of like force authority and va-

lue, as the fame like forefaid book intitled the book of common

prayer was before ; and with the fame claufes of provifions and

exceptions to all intents and purpofes as by the acl of the 2 & 3
Ed. 6. c. 1. was limited and exprej/ed for the uniformity of
fervice and adminiflration of the Jacraments throughout the

realm, upon fuch feveral pains as in the faid acl is cxpreffed*

And the faid former acl to Jland in full force and flrength to

all intents and confiruclions, and to be applied pratlifed and

put in ure to andfor the eflablijhing of the book of common pray-

er now explained and hereunto annexed, and alfo the faid form

of making archbijhops bifhops priefls and deacons hereunto annex*

ed, as it was for the former book. 5 & 6 Ed. 6. c. 1. f. 5.

This liturgy was abolifhed by queen Mary ; who ha-

ving called in and deftoyed the aforefaid rafed books of

king Henry the eighth, required all parifhes to furnifh

themfelves with new complete books, and enacted that

the fervice fhould ftand as it was moll commonly iifed

1 in



in the laft year of the reign of the faid king Henry the

eighth. Gibf 259.
And for a month and more after queen Mary's death,

the fervice continued as before, nothing being forbidden

but the elevation ; but on the 27th day of December fol-

lowing, queen Elizabeth fet forth a proclamation, to

charge and command all manner of her fubjec~ts, as well

thofe that be called to the miniftry of the church, as all

others, that they do forbear to preach or teach, or to give

audience to any manner of doctrine or preaching, other

than to the gofpels and epiftles, commonly called the gofpel

and epiftle of the day, and to the ten commandments in

the vulgar tongue, without expofition or addition of any
manner of fenfe or meaning to be applied or added ; or to

ufe any other manner of publick prayer rite or ceremony
in the church, but that which is already ufed, and by
law received, or the common litany ufed at this prefent

in her majefty's own chapel, and the lord's prayer and the

creed in englifh ; until confutation may be had by par-

liament, by her majefty and her three eftates of this realm,

for the better conciliation and accord of fuch caufes, as at

this prefent are moved in matters and ceremonies of re-

ligion. Gibf. 267, 268.

5. After which, in the firfl year of the fame queen, aAct ofuniforms

liturgy was eftablifhed by aft of parliament of the 1 El.
1
*
of thc l Eiu '

c. 2. in this wife : Be it enacled, by the queen s highnefs,

with the affent of the lords and commons in this prefent parlia-

ment ajjembled, that all minijlers in any cathedral or pariff)

church or other place, fliall be bounden to fay and ufe the mat-

tens, evenfong, celebration of the lord's fupper, and adminiflra-

tion ofeach of thefacraments, and all the common and open pray-

er, infuch order andform as is ?nentioned in the book authorized

hy parliament in the 5 & 6 Ed. 6. with one alteration or

addition of certain leffons to be ujed on every funclay in the year,

and the form of the litany altered and corrected, and two fen-

fences only added in the delivery of the facrament to the com-

municants, and none other or otherivife. And there was a

provifo, that fuch ornaments of the church, and of the mi-

nijlers thereof, /ball be retained and ufed, as was in this church

of England by authority of parliament in the fecond year of the

reign of king Edward the fixth, until other order Jhall be taken

therein by the authority of the queen s majefty, with the advice

of her commiffioners appointed and authorized under the great

feal of England for caufes ecclefiajTical, or of the metropolitan

of this realm*

Vol. III. Q^ Of
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Of the lords and commons'] It was not faid lords fpiritual^

in this or either of the former ads ; becaufe all the bifhops

prefent difTented. Gibf 268.

Theform of the litany altered and correcled] By the omif-

fion of the claufe, from the tyranny of the bijhop ofRome and
all his detejlable enormities-, which had been in the 2d and
in the 5th of Ed. 6. Gibf 268.

Two fentences only added in the delivery of the facraments]

Of the two forms now ufed at the delivering of the bread

and wine, the firft part of each (to the word life inclu-

five) was in the book of the fecond year of king Edward
the fixth, but not the fecond part ; but in the book of

the fifth year, was the fecond part without the firft : and

the alteration made by virtue of this a&, was the infert-

ing of both as they now ftand. Gibf 268.

Order Jhall be taken by authority of the queen
9
s majejly^ with

the advice of her commijfioners'] Two years afterwards, by
virtue of this claufe, the queen hTued her commifiion to

the archbifhop and three others to perufe the order of the

leflbns throughout the whole year, and to caufe fome new
calendars to be imprinted ; which were finifhed and fent

to the feveral bifhops to fee them obferved in their diocefes

in the month of February 1560. Gibf 268.

By Can, 36. of the canons in 1603 ; No perfon Jhall be

received into the miniftry, nor admitted to any ecclefiaftical livings

nor fuffered to preachy to catechize^ or be a leclurer or reader

of divinity in any place ; except he Jhallfirftfubfcribe (amongft

others) to this articlefollowing ; That the book of common
prayer, and of ordering of bifhops priefts and deacons,

contained! in it nothing contrary to the word of god, and
that it may be lawfully ufed, and that he himfelf will ufe

the form in the faid book prefcribed, in publick prayer, and
administration of the facraments, " and none other."

And by Can. 56. of the fame canons ; Every minifter^

being pofjejjed of a benefice that hath cure and charge offoulsy
altho* he chiefly attend to preaching, and hath a curate under

hi?n to execute the other duties which are to be performedfor
him in the church, and likewife every otherJlipcndiary preacher

that rcadeth any letlure, or catechizeih, or prcachsth in any

church or chapel, Jhall tzuice at the leojl every year read him-
jelf the divine fervice upon two feveral fundays publickly and at

the ufual times, both in the forenoon and afternoon in the church

which hefo pojfeffeth, or where he readcih catechizeth or preach-

eth as is aforefaid, andJhall likewife as often in every year ad-

rniiftfter the facraments of baptipn (if there l<r any to be bap-

2 tized)
%



tized), and of the lord's /upper, in fucb manner and form

,

and with the obfervation of allfuch rites and ceremonies as are

prefcribed by the book of common prayer in that behalf: which

if he do not accordingly perform, thenjhall he that is pqffejfed of
a benefice (as before) be fufpended \ and he that is but a rea-

der preacher or catechizer, be removed from his place by the

bifiop of the diocefe ; until he or they Jhallfuhnit themfelves to

perform all thefaid duties, in fuch manner andfort as before, is

prefcribed.

After the palling of thcfe canons, king James in the

firft year of his reign, by virtue of the aforefaid provifo in

the 1 El. c. 2. upon the conference held before the king

himfelf at Hampton court, gave directions to the arch-

bifhop and other high commiffioners, to review the com-
mon prayer book ; and they did make feveral material al-

terations and inlargements of it, as in the office of private

baptifm, and in feveral rubricks and other pafTages, and

added five or fix new prayers and thankfgivings, and all

that part of the catechifm which contains the doctrine ol

the facraments. And yet the powers fpecified in that

provifo, feem not to extend to the queen's heirs and fuc-

ceflbrs, but to be only lodged personally in the queen

;

yet the book of common prayer fo altered ftood in force

from the firft year of king James, to the fourteenth of

Charles the fecond. Watf c. 31.

And it is to be obferved, that the liturgy of the 13 &
14 C. 2. is not the fame with that which the aforefaid

canons do refer to ; fo that fo far forth the faid canons as

to this matter are not now in force.

6. In the preface to the book of common prayer, con- Aaofunif<

cerning the fervice of the church (which was alfo nearly ty of the 13 &

the fame in the 2d and in the 5th of Ed. 6 :) There 1 ^ c '
a#

was never any thing by the wit of man fo well devifed, or fo

fure ejlablijhed, which in continuance of time hath not been cor-

rupted ; as, among other things, it may plainly appear by the

common prayers in the church, commonly called divine fervice.

The jirjl original and ground whereof, if a man would fearch

out by the ancient fathers, he jhall find that the fame was not

ordained but of a good purpofe, andfor a great advancement of
godlinefs. For they fo ordered the matter, that all the whole

bible [or the greatefl part thereof) Jhould be read over o?ice

every year ; intending thereby, that the clergy, and efpecially

fuch as were minifters in the congregation, Jhould by often read-

ing and meditation in god
y

s word, be jlirred up to godlimfs

themfelves, and bj more able to exhort others by wholefome doc-

Q_ 2 trine^

rmi-
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trinei and to confute them that were adverfaries to the truth ;

andfurther; that the people, by daily hearing of holy fcripture

read in the church, might continually profit more and more in

the knowledge ofgod, and he the more inflamed with the love of

his true religion.

But thefe many years paftfed, this godly and decent order of
the ancientfathers hath been fo altered broken and neglecled, by

planting-in uncertain Jlories and legends, with multitude of re-

fpcnds, verfcs, vain repetitions, commemorations, andfynodals ;

that commonly, when any book of the bible was begun, after

three or four chapters were read out, all the reft were unread.

And in this fort the book of Ifaiah was begun in advent, and

the book of Gene/is in feptuagefima ; but they were only begun,

and never read through ; after like fort were other books of holy

fcripture ufed. And moreover, whereas St Paul would have

fuch language fpoken to the people in the church, as they might

under/land and have profit by hearing thefame ; the fervice in

this church of England thefe many years hath been read in latin

to the people, which they under/land not ; fo that they have

'heard with their ears only, and their heart fpirit and mind

have not been edified thereby. Andfurthermore, notwithjland-

ing that the ancient fathers have divided the pfalms into feven

portions, whereofevery one was called a notturn ; now of late

time, a few of them have been daily faid, and the reft utterly

emitted. Moreover, the number and hardnefs of the rules

called the pie, and the manifold changings of the fervice, was
the caufe that to turn to the book only was fo hard and intricate

a ?natter, that ?nany times there was more buftnefs to find out

ivhat fnould be read, than to read it when it wasfound out.

Thefe inconveniences therefore conftdered, here is fet forth

fuch an order, whereby thefame may be redrefted. Andfor a

readmefs in this matter, here is drawn out a kalendar for that

purpofe, which is plain and eafy to be undcrftood ; zvhereof (fo

much as may be) the reading of holy fcripture is fo fet forth,

that all things Jhall be done in order, without breaking one piece

from another. For this caufe be cut off anthems, refponds,

invltatcries, and fuch like things, as did break the continual

courfe ofthe reading of the fcripture.

Yet becaufe there is no remedy, but that of neceffity there muft
be fame rules ; therefore certain rules are here fet forth : tvbich

as they arc few in number, fo they are plain and eafy to be

undcrftood. So that here you have an order for prayer, and

for the reading of the holy fcripture, ?nuch agreeable to the mind

and purpofe of the old fathers, and a great deal more profitable

and commodious, than that which of late was ufed. It is more

profiallc, becaufe here are left cut many things, whereoffame

are
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are untrue, fome uncertain, fome vain and fuperjlhious, and

nothing is ordained to be read but the very pure word of god,

the holy fcriptures, or that which is agreeable to the fiune ; and

that in fuch a language and order, as is mofl eajy and plain

for the underjlanding both of the readers and hearers. It is

alfo more commodious, both for the Jhortnefs thereof, andfor the

plainnefs of the order, andfor that the rules befew and eafy.

Arid foraf?nuch as nothing can be fo plainly ft forth, but

doubts may arife in the ufe and praclice of the fame ; to abpeafe

all fuch diverfity (if any arife) and for the refolution of all

doubts, concerning the manner how to underjland do and execute

the things contained in this book ; the parties that fo doubt, or

diverfely take any thing, /hall alway refort to the bifJjop of the

diocefe, who by his difcretion (hall take orderfor the quieting

and appeafing of the fame ; fo that thefame order be not contrary

to any thing contained in this book. And if the bijhop of the

diocefe be in doubt, he mayfendfor the refolution thereof to the

archbijhop.

And altho' it be appointed, that all things jhall be read and

fung in the church in the englijh tongue, to the end that the con-

gregation may be thereby edified -, yet it is not meant, but that

when men fay morning and evening prayer privately, they may

fay thefame in any language that they themfelves do under/land.

Stories and legends'] That is, concerning the lives of the

faints ; of whom there being fuch a number in the church

of Rome, few days are free from the ftories and legends

they relate of them. Gibfi 263.

Refponds] A fhort anthem fung, after reading three or

four verfes of a chapter ; after which, the chapter pro-

ceeds. Id.

^ Commemorations] The fervice of a leiTer holiday falling

in with a greater. Id.

Synodals] Conftitutions made in provincial or diocefan?

fynods, and publifhed in the parifh churches. Id.

Noclurn] So called from the ancient chriftians rifing in

the night to perform them. Id.

Pie] A table to find out the fervice belonging to each

day ; which becomes very difficult, by the coincidence of

many offices on the fame day. Id.

Invitatories] Some text of fcripture, adapted and chofen

for the occaiion of the day, and ufed before the venitc

;

which alfo it felf is called the invitatory pfalm, Id.

0,3 *
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In the englifi) tongue] By Art. 24. It is a thing plainly

repugnant to the word of god, and the cuftom of the pri-

mitive church, to have publick prayer in the church, or

to minifter the facramenrs, in a tongue not underfunded

of the people.

And by the 2 IS 3 Ed. 6. c. 1. it is provided, that it

(hall be lawful to any man that underftandeth the greek,

latin, and hebrew tongue, or other ftrange tongue, to fay

and ha*ve the prayers of mattens and evenfong in latin or

any fuch other tongue, faying the fame privately, as they

do underftand.
f. 5.

And for the encouragement of learning in the tongues,

in the univerfities of Cambridge and Oxford ; to ufe and

exercife in their common and open prayer in their chapels

(being no parifh churches) or other places of prayer, the

mattens, evenfong, litany, and all other prayers (the hoi/

communion commonly called the mafs excepted) prefcri-

bed in the faid book, in greek, latin, or hebrew. f 6.

And by the 13 <ff 14 ft 2. c. 4. it is provided, that it

{hall be lawful to ufe the morning and evening prayer,

^ and all other prayers and fervice prefcribed in and by the

faid book, in the chapels or other publick places of the

refpe&ive colleges and halls in both the univerfities, in

the colleges of Weftminfter Winchefter and Eaton, and

in the convocations of the clergies of either province, in

latin. f.-iS.

And by the fame ftatute, the bifhops of Hereford, St

David's, Afaph, Bangor, and LandafF, and their fuccef-

fors, fhail take order that the faid book be tranflated into

the britifh or welfh tongue, to be ufed in Wales where

the welfh tongue is commonly ufed ; and at the fame

time an englifh book fhall be had there likewife, that

fuch as underftand the fame may have recourfe thereunto,

and fuch as do not underftand the fame may by conferring

both tongues together the fooner attain to the knowledge

of the englifh tongue, f. 27.

And by the 5 El. c. 28. The bifhops are in like man-
ner required to caufe the old and new teftament to be

tranflated into welfh, and to have one englifh and one
welfh copy in every fuch refpeclive place.

By the 13 IS 14 C. 2. c. 4. (which is the laft a£ of

uniformity) it is enacted as follows : Whereas by the neg~

left of minijlers in ufmg the order of common prayer^ during

the time of the late troubles , great mijchiefs and inconveniences

have arlfen ; for the prevention thereof in time to come
y
and

for
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for fettling the peace of the church, the king (according to his

declaration of the five and twentieth ofOclober 1660) granted

his commiffion under the great feat, tofeveral bijhops and other

divines, to review the book cf common prayer, and to prepare

fuch alterations and additions as they thought fit to offer : And
afterzvards, the convocations of both the provinces being by his

majejly cidled and ajfembled, his majejly hath been pleafed to

authorize and require the prefidents of thefaid convocation, and
other the bijhops and clergy of the fame, to review thefaid book

of common player, and the book of theform and manner of the

making and confecrating of bijhops priejls and deacons -, and that

after mature confederation, they Jhould make fuch additions and
alterations in the faid books refpeclively, as to them jhouldfeem
meet and convenient, and Jhould exhibit and prefent the fame to

his majejly in writing, for his further allowance or confirma-

tion : fince which time, they thefaid prefidents bijhops and clergy

of both provinces have accordingly reviewed the faid books, and
have madefome alterations to thefame which they think fit to be

inferted, andfome additional prayers to the faid book ofcommon
prayer to be ufed upon proper and emergent occafions-, and have

exhibited and prefented thefame unto his majejly in writing in

one book, intitled, The book of common prayer and admi-

niftration of the facraments and other rites and ceremo-
nies of the church, according to the ufe of the church of

England, together with the pfalter or pfalms of David
pointed as they are to be fung or faid in churches, and
the form and manner of making ordaining and confecra-

ting of bifhops priefts and deacons : All which his ?najcjly

having duly confidered, hath fully approved and allowed the

fame, and recommended to this prefent parliament, that thefaid
books ofcommon prayer and of theform of ordination and config-

uration of bijhops priejls and deacons, with the alterations and
additions which have been fo made and prefented to his majpjly

by the faid convocations, be the hook which Jhall be appointed to

he ufed by all that officiate in all cathedral and collegiate churches

and chapels, and in all chapels of colleges and halls in both the

univerfities and the colleges of Eaton and Winchester, and in all

parijh churches and chapels throughout the kingdom, and by all

that make or confecrate bijhops priejls cr deacons in any of the

faid places, under fuch fanclions and penalties as the houfes of
parliament Jhall think fit. f. 1

.

Now in regard that nothing conduceth n\ore to the fettling of
the peace of the nation, nor to the honour of our religion and the

propagation thereof, than an univerfal agreement in the publick

worfnip ofgod ; and to the intent that every perfon within this

realm may certainly knoiv the rule to which he is to conform, in

O 4, publick
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publick worjhip and adminijlration offacraments and other rltsS

and ceremonies of the church of England, and the manner hoiv

and by whom hijhops priefls and deacons are and ought to be

made ordained and cojtfecrated ; be it enacled by the kings moji

excellent majefly, by the advice and confent of the lords fpiritual

and te?nporal and of the commons in this prefent parliament

affembled, That all andfingular minijlers in any cathedral, col-

legiate , or parijh church or chapel, or other place of publick

worjhip, Jhall be bound to fay and vfe the morning prayer^

evening prayer, celebration and adminijlration of both the fa-
craments, and all other the publick and common prayer, in fuch

order and form as is mentioned in the faid book, intitled as

aforefaid, and annexed and joined to this prefent ad ; and that

the morning and evening prayers therein contained, jhall upon

every lord's day, and upon all other days and occafions, and at

the times therein appointed, be openly and folemnly read by all

and every minijler or curate, in every church chapel or other

place ofpublick worjhip as aforefaid. f. 2.

Granted his commijjion under the great feal] Which bore

date Mar. 25. 1661. and was directed to twelve bifhops

and twelve prefbyterian divines ; with nine affillants on
each fide, to fupply the places of the principals, when
they fhould be occafionally abfent. In virtue of which

commiifion, the commiiTioners met frequently at the Sa-

voy, and difputations were held, but nothing concluded.

Gibf 275.

Or other place of publick zuorjhip] By the 22 G. 2. c. 33,
All commanders, captains, and officers at fea, fhall caule

the publick worfhip of almighty god, according to the

liturgy of the church of England, to be performed in

their refpective mips ; and prayers and preachings by the

chaplains mall be performed diligently. Art. 1.

And by the rubrick before the fervice at fea : The
morning and evening fervice to be ufed daily at fea, fhall

be the fame which is appointed in the book of common
prayer.

In fuch order and form as is mentioned in the faid book~\

Provided, that in ail thofe prayers, litanies, and collects*

which do any way relate to the king, queen, or royal

progeny ; the names be altered and changed from time to

time, and fitted to the prefent occafion, according to the

direction of lawful authority. 13 & 14 C. 2. c. 4. /. 25.
That is, (according to practice,) of the king or queen
in council. Gibf. 280.

7. By



7. By the 1 EL c. 2. The book of common prayer Books of com-

fhall be provided at the charges of the parifhioners of every22e,wke

parifh and cathedral church. /. 19.

This was intended of the book of common prayer, as

then eftablifhed by that act.

By Can. 80. The churchwardens or queftmen of every

church and chapel fhall, at the charge of the parifh, pro-

vide the book of common prayer, lately explained in fome

few points by his majefty's authority, according to the

laws and his highnefs's prerogative in that behalf; and
that with all convenient fpeed, but at the further! within

two months after the publifhing of thefe our conftitutions.

And this was intended of the fame book of common
prayer, as altered in the conference at Hampton court as

aforefaid.

Finally, by the 13 tsf 14 C. 2. c. 4. A true printed

copy of the (prefent) book of common prayer, fhall at

the cofts and charges of the parifhioners of every parifh

church and chai elry, cathedral church, college anc' ball,

be provided before the feaft of St Bartholomew 1662 ; on
pain of 3I a month, for fo long time as they fhall be un-
provided thereof,

f. 26.

And the refpective deans and chapters of every cathedral

or collegiate church were required at their proper ccfts and
charges, before Dec. 25. 1662, to obtain under the great

feal of England, a true and perfect printed copy of this

act, and of the faid book annexed hereunto, to be by the

fa-id deans and chapters and their fucceffors kept and pre-

ferved in fafety for ever, and to be alfo produced and
fhewed forth in any court of record as often as they fhall

be thereunto lawfully required ; and alfo there fhall be
delivered true and perfect copies of this acl: and of the

fame book into the refpective courts at Weftminfter, and
into the tower of London, to be kept and preferved for

ever among the records of the faid courts, and the records

of the tower, to be alfo produced and fhewed forth in any
court, as need fhall require ; which faid books fo to be
exemplified under the great feal of England, fhall be ex-
amined by fuch perfons as the king fhall appoint under
the great feal of England for that purpofe, and fhall be
compared with the original book hereunto annexed, and
they fhall have power to correct, and amend in writing
2ny error committed by the printer in the printing of the

feme book, and fhall certify in writing under their hands

and
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and fedls, or the hands and feals of any three of them, at

the end of the fame book, that they have examined and
compared the fame book, and find it to be a true and per-

fect copy ; which faid books fo exemplified under the

great feal, fhall be deemed to be good and available in the

law to all intents and purpofes, and fhall be accounted as

good records as this book it felf hereunto annexed. / 28.

Declaration of 8. By the 1 3 Cjf 14 C 2. c. 4. Eveiy perfon who fhall

atient thereunto. De prefented or collated or put into any ecclefiaflical bene-

fice or promotion, fhall in the church chapel or place of
publick worfhip belonging to the fame, within two months
next after that he fhall be in the actual poffefllon of the

faid ecclefiaflical benefice or promotion, upon fome lord's

day, openly publickly and folemnly read the morning and

evening prayers, appointed to be read by and according

to the faid book of common prayer, at the times thereby

appointed or to be appointed; and after fuch reading

thereof, fhall openly and publickly before the congrega-

tion there afTembled, declare his unfeigned afTent and con-

sent to the ufe of all things therein contained and pre-

ferred, in thefe words and no other: " I A. B. do here

f* declare my unfeigned afTent and confent to all and
t« every thing contained and prefcribed in and by the
* c book, intituled, The book of common prayer and ad-
<c miniftration of the facraments and other rites and cere-

** monies of the church, according to the ufe of the
* c church of England ; together with the pfalter or pfalms
€i of David, pointed as they are to be fung or faid in
* 4 churches ; and the form or manner of making ordain-

" ing and confecrating of bifhops priefls and deacons.'*

And every fuch perfon, who fhall (without fome lawful

impediment to be allowed and approved by the ordinary

of the place) neglect or refufe to do the fame within the

time aforefaid (or in cafe of fuch impediment, within one

month after fuch impediment removed) fhall ipfo facto be

deprived of all his faid ecclefiaftical benefices and promo-

tions ; and the patron fhall prefent or collate as if he were

dead.
f.

6.

And every perfon who fhall be appointed or received as

a lecturer, to preach upon any day of the week, in any

church chapel or place of publick worfhip, the firft time

he preacheth (before his fermon) fhall openly publickly

and folemnly read the common prayers and fervice ap-

pointed to be read for that time of the day, and then and

there publickly and openly declare his afTent unto and ap-

probation of the faid book, and to the ufe of all the pray-

ers



crs rites and ceremonies forms and orders therein con-

tained, according to the form before appointed in this act ;

and (hall upon the htft lecture day of every month after-

wards, fo long as he continues lecturer or preacher there,

at the place appointed for his faid lecture or fermon, be-

fore his faid lecture or fermon, openly publickly and fo-

lemnly read the common prayers and fervice for that time

of the day, and after fuch reading thereof (hall openly

and publickly before the congregation there aflembled

declare his unfeigned aflent unto the faid book, according

to the form aforefaid : and every fuch perfon who fhall neg-

lect or refufe to do the fame, (hall from thenceforth be

difabled to preach the faid or any other lecture or fermon

in. the faid or any other church chapel or place of publick

worftiip, until he fhall openly publickly and folemnly

read the common prayers and fervice appointed by the faid

book, and conform in all points to the things therein pre-

ferred, according to the purport and true intent of this

act. Provided, that if the faid lecture be to be read in

any cathedral or collegiate church or chapel ; it fhall be

fufficient for the faid lecturer, openly at the time afore-

faid, to declare his afTent and confent to all things con-

tained in the faid book, according to the form aforefaid.

And if any perfon who is by this act difabled (or prohi-

bited, 15 C. 2. c. 6./. 7.) to preach any lecture or fer-

mon, fhall during the time that he fhall continue fo dif-

abled (or prohibited), preach any fermon or lecture ; he

fhall fuffer three months imprifonment in the common
gaol : and any two juftices of the peace of any county

within this realm, and the mayor or other chief magistrate

of any city or town corporate within the fame, upon cer-

tificate from the ordinary made to him or them of the

offence committed, fhall and are hereby required to com-
mit the perfon fo offending to the gaol of the fame county

city or town corporate. Provided, that at all times when
any fermon or lecture is to be preached ; the common
prayers and fervice in and by the faid book appointed to

be read for that time of the day, fhall be openly publickly

and folemnly read by fome prieit or deacon, in the church
chapel or place of publick worfhip where the faid fermon
or lecture is to be preached, before fuch fermon or lecture

be preached, and that the lecturer then to preach fhall be
prefent at the reading thereof. And provided, that this

act fhall not extend to the univernty churches, when any
fermon or lecture is preached there as and for the univerfity

fermon or lecture 5 but the fame may be preached or read

in
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in fuch fort and manner, as the fame have been hereto-

fore preached or read. f. 19, 20, 21, 22, 23.

Subfcripticn and 9. Every dean canon and prebendary of every cathedral
declaration or

or co i] egiate church, and all matters and other head fel-

lows chaplains and tutors of or in any college hall houfe

of learning or hofpital, and every publick profeflbr and

reader in either of the univerfities and in every college

elfewhere, and every parfon vicar curate lecturer and every

other perfon in holy orders, and every fchoolmafter keep-

ing any publick or private fchool and every perfon inftruc-

ting or teaching any youth in any houfe or private family

as a tutor or fchool mailer, who fhall be incumbent or

have pofleilion of any deanry canonry prebend mafterfhip

hcadfhip fellowship profefTor's place or reader's-place par-

fonage vicarage or any other ecclefiaftical dignity or pro-

motion or of any curate's-place, lecture or fchool or (hall

inflru6t or teach any youth as tutor or fchoolmafter, fhali

at or before his admiftion to be incumbent or having pof-

feflion aforefaid fubfcribe the declaration following ;
" I

<c A. B. do declare, that I will conform to the liturgy of
" the church of England, as it is now by law eftabl idl-

ed." 13 fcf 14 C. %c. 4./ 8. 1 W.fefr I. c. 8./ 11.

Which faid declaration mail be fubfcribed by every of

the faid matters and other heads fellows chaplains and

tutors of or in any college hall or houfe of learning, and

by every publick profefibr and reader in either of the uni-

verfities, before the vicechancellor or his deputy ; and by

every other of the faid perfons before the archbiihop bifhop

or ordinary of the diocefe (or his vicar-general chancel-

lor or commifiary, 15 C. 2. c. 6. f. 5) : on pain of for-

feiting fuch office place promotion or dignity, and being

utterly difabled and ipfo facfo deprived of the fame ; which
fhall be void, as if fuch perfon failing were naturally-

dead. 13 cif 14 C. 2. c. 4./. 10.

And if any fchoolmafter or other perfon inftrucling or

teaching youth in any private houfe or family as a tutor

or fchoolmafter fhall inftruft or teach any youth as a tu-

tor or fchoolmafter before fuch fubfcription ; he (hall for

the firft offence fufFer three months imprifonment, and

for the fecond and every other offence fhall fufFer three

months imprifonment and alfo forfeit 5I to the king.

/. ,,.

And after fuch fubfcription made, every fuch parfon

vicar curate and lecturer fhall procure a certificate under

the hand and feal of the respective archbifhop bifnop or

ordinary of the diocefe (who ihail make and deliver the

fame
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fame upon demand) ; and fhall publickly and openly read

the fame, together with the faid declaration, upon fome

lord's day within three months then next following, in

his parifh church where he is to officiate, in the prefence

of the congregation there aflembled, in the time of divine

fervice : upon pain that every perfon failing therein

(without fome lawful impediment to be allowed and ap-

proved by the ordinary of the place, 23 G. 2. c. 28.) fhall

lofe fuch place refpeclively and be difabled and ipfo facto

deprived thereof, and the fame fhall b& void as if he were
naturally dead.

f. 11.

Provided, that the penalties in this acl: mall not exteod

to the foreigners or aliens of the foreign reformed churches,

allowed by the king his heirs and fuccefTors in England.

/ 15.

Provided, that no title to confer or prefent by lapfe

ihall accrue by any avoidance or deprivation ipfo faclo bv
virtue of this ftatute, but after fix months notice of fuch

avoidance or deprivation given by the ordinary to the pa-

tron, or fuch fentence of deprivation openly and publick-

ly read in the parifh church of the benefice parfonage or

vicarage becoming void, or whereof the incumbent fhall

be deprived by virtue of this acl. f. 16.

And no form or order of common prayers adminiftra-

tion of facraments rites or ceremonies mail be openly ufed

in any church chapel or other publick place of or in any
college or hall in either of the universities, or of the col-

leges of Weftminfter Winchefter or Eaton, other than

what is prefcribed by the faid book ; and every governor

or head of any of the faid colleges or halls, fhall within

one month next after his election or collation and adrniilion

into the fame government or headfhip, openly and pub-

lickly in the church chapel or other publick place of the

fame college or hall, and in the prefence of the fellows

•and fcholars of the fame or the greater part of them then

refident, fubfcribe unto the faid book, and declare his un-

feigned afTent and confent thereunto, and to the ufe of all

the prayers rites and ceremonies forms and orders therein

prefcribed and contained, according to the form afore-

faid : and all fuch governors or heads of the faid colleges

and halls as fhail be in holy orders, fhall once at leaft in

every quarter of the year (not having a lawful impediment)
openly and publickly read the morning prayer and fervice

in and by the faid book appointed to be read in the church
chapel or pther publick place of the fame college or hall

;

on pain to lofe and he fufpended from ail the benefits and

profits



238 #ttMt'tfc tbOjtyt'p.

profits belonging to the fame government or headfhip^.

by the fpace of fix months, by the vifitor or vifitors of the

fame college or hall ; and if fuch governor or head fo fuf-

pended for not fubfcribing to the faid book, or for not

reading of the morning prayer and fervice as aforefaid,

fhall not at or before the end of fix months next after

fuch fufpenfion fubfcribe unto the faid book and declare

his content .thereto as aforefaid, or read the mornino-

prayer and fervice as aforefaid, then fuch government or

headfhip (hall be ipfo facto void. / 17.

Provided, that in the fame colleges and halls as afore-

faid, the faid fervice as aforefaid may be ufed in latin*

/ 18.

Provided alfo, that nothing in this act: mail be prejudi-

cial to the king's profefTor of the law within .the univer-

fity of Oxford, for or concerning the prebend of Shiptort

within the cathedral church ofSarum, united and annex-

ed unto the place of the fame king's profeflbr for the time

being by the late king James of blelTed memory,
f. 29.

it f con-
I0 * -^y Can. 4. Whofoever fhall affirm, that the form

terming or not of god's worfhip in the church of England, eftablifhed by
vfing the fame, law, and contained in the book of common prayer and

adminiftration of facraments, is a corrupt fuperflitious or

unlawful worfhip of god, or containeth any thing in it

that is repugnant to the fcriptures ; let him be excommu-
nicated ipfo facto, and not reftored but by the bifhop of
the place, or archbifhop, after his repentance and publick

revocation of fuch his wicked errors.

By Can. 38. If any minifter, after he hath fubfcribed to

the book of common prayer, fhall omit to ufe the form

of prayer, or any of the orders or ceremonies prefcribed

in the communion book, let him be fufpended ; and if

after a month he do not reform and fubmit himfelf, let

him be excommunicated ; and then if he fhall not fubmit

himfelf within the fpace of another month, let him be

depofed from the miniihy.

And by Can. 98. After any judge ecclefiaftical hath

pronounced judicially againft contemners of ceremonies,

for not obferving the rites and orders of the church of

England, cr for contempt of publick prayer ; no judge

ad quern fhall allow of his appeal, unlefs the party appel-

lant do firft personally promife and avow, that he will

faithfully keep and obferve all the rites and ceremonies of

the church of England, as alfo the prefcript form of com-
mon prayer, and do Hkewife fubfcribe to the fame.

By
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By the 13 ts? 14 C. 2. c. 4. In all peaces where the

proper incumbent of any parfonage or vicarage or bene-

fice with cure, doth refide on his Hying, and keep a cu-

rate ; the incumbent himfelf in perfon (not having fome

lawful impediment to be allowed by the ordinary of the

place) (hall once at the leaft in every month openly and
publickly read the common prayers and fervice ia and by
the faid book prefcribed, and (if there be occafion) ad-

minifter each of the facraments and other rites of the

church, in the parifh church or chapel belonging to the

fame, in fuch order manner and form as in and by the

faid book is appointed : on pain of 5I to the ufe of the

poor of the parifh for every offence, upon conviction by
confeflion, or oath of two witnefles, before two juftices of

the peace ; and in default of payment within ten days, to

be levied by diftrefs and fale by warrant of the faid jus-

tices, by the churchwardens or overfeers of the poor of
the faid parifh. f 7.

By the 2 £ff 3 Ed. 6. c. 1. and 1 El. c. 2. it is enacted

as followeth : If any parfon vicar or other wbaifoever mini-

Jler, that ought or Jhould Jing or fay common prayer mentioned

in the faid book, or minijter the facraments, refufe to ufe the

faid common prayers or to minijler the facraments in fuch cathe-

dral or pariJh church, or other places as heJhould ufe to minijler

the fame, in fuch order and form as they he mentioned andfet

f$rtb in the faid book ; or Jhall wilfully or objlinately, Jlanding

in the fame, ufe any other rite ceremony orderform or manner of
celebrating the lord's fupper, openly or privily, or mattens,

evenfong, adminiftration of thefacraments, or other open prayer

than is mentioned andfet forth in the faid book j or Jhallpreach,

declare, or fpeak any thing in the derogation or depraving of
the faid book, or any thing therein contained, or of any part

thereof ; and jhall be thereof lawfully convicled, according to

the laws of this realm, by verdicl of twelve men, or by his own
confejfion, or by the notorious evidence of thefad, he Jhallfor-

feit to the king (if the profecution is on the ftatute of the

2 £ff 3 Ed. 6.) for his firJl offence the profit offuch one of his

fpiritual benefices or promotions as it Jhall pleafe the king to

appoint, coming or arifing in one whole year after his convic-

tion, and alfo be imprifonedfor fix months ; and for his fecond

offence be imprifoned for a year, and be deprived ipfo faclo of
all his fpiritual promotions, and the patron Jhall prefent to the

fame as if he were dead ; and for the third offence Jhall be im-

prifoned during life : and if he Jhall not have anyfpiritual pro-

motion, he Jhall for the firfl offence fuffer imprifonfneni fix

months, and for the fecond offence imprifonment during life.

And
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And if the profecution is on the ftatute of the i El. c. 2.

then he fhall forfeit to the kingfor the firfi offence the profit of
all his fpiritual promotionsfor one year; and be imprifoned for

fix months ; for the fecond offence Jhall be imprifonedfor a year,

and deprived ipfo faclo of all his fpiritual promotions, and the

patron Jhallprefent as if he were dead-, andfor the third offence

fiiall be deprived ipfo faclo of all his fpiritual promotions, and

be imprifoned during life : and if he have no fpiritual promo-

tion, he jhallfor the firft offence be imprifonedfor a year, and

for the fecond offence during life.

And by the faid ftatutes, If any per/on fhall in any inter-

ludes, plays, fongs, rhymes, or by other open words, declare or

fpeak any thing in the derogation depraving or defpifing of the

fame book, or of any thing therein contained, or any part there-

of-, or jhall by open facl, deed, or by open threatnings compel

or caufe, or otherzuife procure or maintain any parfon vicar or

other minifler in any cathedral or parifh church, or chapel, or

in any other place, tofing or fay any common or open prayer, or

to minifler any facranient otherwife, or in any other manner and

form than is mentioned in the faid book ; or by any of thefaid

means fhall unlazufully interrupt or let any parfon vicar or

other minifler, in any cathedral or parifi church chapel or any

other place, tofing or fay common and open prayer, or to mini-

fler the facraments or any of them, in fuch manner andform as

is mentioned in the faid book ; every fuch perfon, being thereof

lawfully conviclcd inform aforefaid, Jhall (if the profecution

is on the ftatute of the 2 cif 3 Ed. 6.) forfeit to the king for

the firfi cfferice 10/, for the fecond offence 20 /, for the third

§ffence jhall forfeit all his goods and be imprifoned during life

:

and iffor the firfi offence he do not pay the 10/ within fix weeks

after his conviction, he Jhall inflead of the faid 10 / be impri-

fonedfor three jnonths ; a?:d if for the fecond offence he do not

pay the faidfum of 20 1 within fix weeks after his conviclion,

he jhall inflead of the faid 20 I be imprifonedfor fix ?nonths.

And if the profecution is on the ftaiute of the 1 EL
c. 2. then he fhall forfeit to the king for the firfi offence

IOO marks, for the fecond offence 400 marks, for the third

offence fijall forfeit all his goods and be imprifoned during life :

and if he do not pay the fum for the firfi offence within fix

weeks next after his conviction, he fhall inflead thereof be

imprifoned for fix mo?iths; and if he do not pay the fum for
the fecond offence within fix zveeks next after his conviclion, he

Oiall inflead thereof be imprifonedfor twelve month.

And the jujticts of afjize fhall have pozver to inquire of hear

and determine all offences contrary to the [aid aels, and to make

procefsfor the execution of the fame, as they may do againfl any

3 perfon
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perfon being indicled before them oftrefpafs, or lawfully convic-

ted thereof Provided, that every archbijhop and bjjhop may

at his liberty and pleafure affodate himfelfto the faidjufiices of

affize, for the inquiring of hearing and determining thefame.

But no perfon Jhall be mole[ledfor any offence agaififi thefe

acls, unlefs he be indicled thereof at the next affixes.

And lords ofparliament for the faid offences on the 2 & 3 Ed.

6. to be tried by their peers. But if the profecution is on
the 1 El, c, 2. then they (hall only for the third offence be

tried by their peers.

And all mayors bailiffs and other head officers of cities bo-

roughs or towns corporate, to which jufiices of affize do not

commonly repair, Jhall have power to inquire of hear and deter-

mine offences againjl thcfe acls within fifteen days after the feaft

of Eajler and St Michael the archangel yearly, as the jufiices

of affize may do,

Provided, that all archbijhops and bijhops, and every of their

chancellors, tommiffaries, archdeacons, and other ordinaries

having any peculiar ecclefiajlical jurifdiclion, Jhall have power

by virtue of thefe acls, as well to inquire in their vifttations,

fynods, and elfewhere within their jurifdiclion, at any other

time and place, to take accufations and informations of all and

every the things abovementioned done or committed within the

limits of their jurifdiclion, and to punijb the fame by admoni-

tion, excommunication, fequeflration, or deprivation, and other

cenfures and procefs, in like form as heretofore hath been ufed

in like cafes by the king's ecclefiajlical laws. Andfor their

authority in this behalf all andJingidar the fame archbijhops

bijhops and other their officers exercifing ecclefiajlical jurifdiclion

as well in places exempt as not exempt within their diocefe, Jhall

have full power and authority to reform correel and punijl) by

cenfures of the church, all andfingular thefaid offenders with-

in any their jurifdiclions or diocefe , any other law, Jlatutc,

privilege, liberty or provifion heretofore made had or fuffered to

the contrary notwithflanding. Provided, that whatsoever per-

fons Jhall for their offences firjl receive punijhment of the ordi-

nary, having a tejlimonial thereof under the ordinary's feal,

jhall not for the fame offence eftfoons be convicled before the juf-

tices ', and likewife receiving for the faid offcfice punifment

firfi by the jufiices, Jhall notfor thefame offe?ice eftfoons receive

punijhment of the ordinary.

If any parfon, vicar, or other whatfijever mirjflsf\ Poplfh

priefts, as well as others ; for in an action hereupon, in

the 3 El. brought againit a popifh prieft for faying rnafs,

it was held by the whole court, tfert he was within the

Vol. III. R purview
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purview of the ftatute of the i El. it appearing clearly by
the next claufe thereof, that the defign of the parliament

was, to aboliih the fuperftitious fervice, and to eftablifh

the new fervice in its place. Dyer 203.

TJfe any other rite] In the 26 & 27 El. Fleming was in-

dicted upon this ftatute of the 1 EI. and punifhed ; be-

caufe he had given the facrament of baptifm in other form
than is here prefcribed. 1 Leon. 295.

E. 1 fa. 2. An indictment for uling other prayers, and

in other manner, feems to have been judged infufficient,

becaufe the prayers ufed may be upon fome extraordinary

occafion, and fo no crime : and it wars faid, that the in-

d-ictment ought to have alledged, that the defendant ufed

other forms and prayers infaad of thofe injoined, which
were neglected by him ; for otherwife every parfon may
be indicted that ufeth prayers before his fermon, other

than fuch which are required by the book of common
prayer. 3 Mod. 79.

Or other ohen prayer] By the faid acts, open prayer in

and throughout the fame, meaneth that prayer which is

for others to come unto, or hear, either in common
churches, or private chapels or oratories, commonly
called the fervice of the church.

Shall forfeit] A clerk was indicted hereupon, for ufing

other prayers, and was fined 100 marks ; and it was held

by the whole court to be ill : becaufe they can inflict no
other punifhment than what is directed by the ftatute.

3 Mod. 79 .

All archbijl.wps and hi/hops] If a minifter preach againit:

the book of common prayer, this is a good caufe of depri-

vation by the ecclefiaftical law without aid of the faid fta-

tutes : for he that fpeaketh againft. the peace and quiet of

the church, is not worthy to be a governor of the church.

And the flatutes being in the affirmative, do not take

away the ordinary's power of depriving for the firft offence :

on the contrary, there is an exprefs provifo, which refer-

veth to him his power. 2 Roll's Ahr. 222.

H. 33 El. Robert Caudrey, clerk, was deprived of his

benefice before the high commiilioners, as well for that he

had preached againft the book of common prayer, as alfo

for that he refufcd to celebrate divine fervice according to

the faid book ; which deprivation, tho' not prefcribed by

the ftatutes for the firit offence, was declared to be good ;

becaufe the ecclefiaftical judge might lawfully infiic-t fuch

fentence
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feiitence before the making of thefe ftatutes, and is not

inhibited (on the contrary his ancient power is referved)

by the fame ftatutes. Gibf. 268. 5 Co. Caudreys cafe.

11. By the 5 tf 6 Ed. 6. c. 1. If any per/on Jhall wil- %£**£?*
lingly and wittingly hear and be prefent at any other manner or othsr.

form of common prayer or adminijlration of the facraments, or

of making minijlers in the churchy or of any other rites contain-

ed in the book of common prayer, than is mentioned and fet forth

in thefaid book [except perfons qualified by the act of tole-

ration as before is mentioned], andJhall be thereofconvicled

according to the laws of this realm, before the juftices of ajjize

or ju/Hces of the peace in their feJJions, by the verdicl of twelve

men, or by confejjion, or otherwife ; heJhallfor the firJl offence

fuffer imprifonment for fix months, for the fecond offence impri-

fonment for a year, and for the third offence imprifonment du-

ring life. f. 6.

III. Orderly behaviour during the divine fervice.

I Can. 18. No man Jhall cover his head in the church or By the canons.

chapel in the time of divine fervice, except he have feme infir-

mity ; in vuhich cafe let him wear a night cap, or coif. All

?nanner of perfons then prefent Jhall reverently kneel upon their

knees, when the general confejjion, litany, or other prayers are

read ; and jhall fland up at the faying of the belief, according

to the rules in that behalfprefcribed in the book of common pray-

er. And likewife when in time of divine fervice the lord Jefus

Jhall be mentioned, due and lowly reverence jhall be done by all

perfons prefent, as it hath been accuftomed \ teflifying by thefe

outward ceremonies and gejlures their inward humility, chrijlian

refolution, and due acknowledgment that the lord Jefus Chr'ift,

the true eternalfon ofgod, is the only favicur of the world, in

whom alone all the mercies graces and promifes of god to man-
kind, for this life and the life to come, are fully and whollv

comprized. And none, either man woman or child, of what

calling foever, Jhall be otherwife at fuch times bufied in the

church, than in quiet attendance to hear mark and underjland

that which is read preached or minijlred
; faying in their due

places audibly with the minijler, the confejjion, the lord's prayer,

and the creed ; and making fuch other anfwers to the publick

prayers, as are appointed in the book of common prayer : neither

JI)all they diflurb the fervice or fermon, by walking, or talking,

or any other way • nor depart out of the church during the time

of divine fervice or fermon, without fome urgent cr reafcnable

(aufe-,

R % Cover
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Cover his head] In the 18 C. 2. An a&ion of trefpafs

for affault and battery, was brought againft a churchwar-

den ; who pleaded that the plaintiff had his hat on in time

of divine fervice, and that he defired him to put it off,

and upon refufal took it off, and delivered it into his hand.

And all the court held, that the plea was gooj ; except

Twifden, who conceived that all that the churchwarden

could do, was to prefent him to the fpiritual court: tho*

it is very apparent, how neceflary an immediate remedy

is, in cafe of this or the like diforders committed in the

worfhip of god. The court alfo faid, that the church-

wardens may chaftife boys playing in the churchyard,—

and much more in the church. Gibf. 294. 2 Keb. 124,

Sid. 301.

Can. 19. The churchwardens or queflmen and their

afliftants, fhall not fuffer any idle perfons to abide either

in the churchyard or church porch, during the time of
divine fervice ; but fhall caufe them either to come in, or

to depart.

Can. 85. The churchwardens or queflmen fhall take

care, that in. every meeting of the congregation peace be

well kept ; and that all perfons excommunicated, and fa

denounced, be kept out of the church.

Can, 90. The churchwardens or queflmen fhall dili-

gently fee, that none do walk or ftand idle or talking in

the church, or in the churchyard, or the church porch,

during the time of divine fervice.

Can, in. In all vifitations of bifhops and archdeacons,

the church-wardens or queflmen and fidemen fhall truly

and perfonally prefent the names of all thofe, which behave

themfelves rudely and diforderly in the church ; or which,

by untimely ringing of bells, by walking, talking, or

other noife, fhall hinder the minifter or preacher.

By JiU &atute of 2. By the i Mar. feff. 2. c. 3. If any per/on of his own
the x Mar. power and authority /hall willingly and ofpurpofe, by open and

overt word facl acl or deed, ?naliciouJly or contemptuoujly mo-

lejl let diflurb vex or trouble, or by any other unlawful ways or

weans difquiet or ?nifufe any preacher that jl)all be licenfed allow-

ed or authorized to preach by the queen''s highnefs, or by any

m chbijhop or biJJjop of this realm, or by any other lawful ordi-

nary, or by any of the universities of Oxford and Cambridge, or

otherivife lawfully authorized or charged by reafon of his cure

benefice or other fpiritual promotion or charge, in any of his

open fermon preaching or collation that he Jball make declare

preach or pronounce, in any church chapel churchyard or in any

other place ufedfrequented or appointed to be preached in : f. 2.

Or



Or Jhall malicioufly willingly or ofpurpofe tnolejl let dijlurb

4jex difquiet or otherwife trouble, any parfon vicar parijh priejl

or curate or any lawful priejl, preparing faying doingfinging

minijlring or celebrating the mafs, or other fuch divine fervice,

facraments or facramentals, as was mojl commonly frequented

and ufed in the lafl year of the reign of king Henry the eighth

\

or that at any time hereafter Jhall be allowedfet forth or autho-

rized by the queen's majejly : f. 3.

Or Jhall contemptuously unlaivfully or malicioufly, of their

own power or authority, pull down deface fpoil abufe break &
otherwife unreverently handle or order the mofl blejfed comforta-

ble and holy facrament of the body and blood of our faviour

Jefus Chriji, commonly called the facrameut of the altar, that

jhall be in any church or chr-bel or in any other decent place, or

the pix or canopy ivherein thefamefacrament [hall be ; or un-

lawfully contemptuoufly or malicioufly, of his own power and

authority, pull down deface fpoil or otherwife break any altar

crucifix or crofs that Jhall be in any church chapel or church-

yard: That then every fuch offender in any the premiffes,

his aiders, procurers or abettors, immediately and forthvStih

after the offence committed, Jhall be apprehended by any con/la^

hie or churchwarden of the parijh town or place where the offence

Jhall be committed, or by any other officer, or by any other per-

fon then beingprefent at the time of the offence committed : f. 4.

Which perfon fo apprehended Jhall with convenient fpeed be

carried to a juflice ofthe peace ; who Jhall, upon due accufation

by the apprehender or other perfon of fuch offence, commit him

to fafe keeping and cuflody as by his difcretion JJjall be thought

meet ; and within fix days next after the faid accufation made,

the faid juflice, ivith one other juflice, Jhall diligently examine

the offence : f. 5.

And if they Jhall find him guilty, by two witneffes or by con-

feffton, they Jhall immediately with convenient fpeed commit him

to gaolfor three months andfurther to the next quarterfejfions

to be holden next after the end of the faid three months. At
which quarter fejfions, the perfon fo committed to gaol, upon his

reconciliation and repentance in that behalf, before the faid juj-

tices at the faid fefftons, JJmll be difcharged out ofprifon, upon

fuffcient furety of his good abearing and behaviour, to be then

and there taken by thefaidjufiices, for one whole year then next

enfuing ; And if he will not be reconciled and repent at the faid
quarter fejfions, then he Jhall immediately in time convenient be

further committed to the faidgaol by the faidjufiices or the more

part of them, there to remain without bail until he Jhall he ro
conciled and be penitent for his faid offence : f. 6.

And ifany perfon, of his own authority and power , iuilling~

ty and unlawfully do refcue any offender fo apprehended, or will

R 3 dijlurb
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diflurb hinder or let fuch offender to be apprehended-, he Jhall

fuffer like imprifonment as aforefaid, and further Jhall forfeit

S l
-

f
- 7- ...

And if any fuch offender he not apprehended immediately in

time convenient as aforefaid, but do efcape or go away ; then

the faid efcape Jhall be lawfully prefented before the juflices of

the peace at the next quarter feffons : and the inhabitants of the

parijh where the efcape was fo fufferedJhallforfeit to the queen

for every fuch efcape 5 /; to be levied as other like amerciaments,

upon any village hundred or town, for the efcape of a murderer

or other felon, for not making hue and cry : f. 8.

And alljuflices of the peace, juflices of affize, mayors, bailiffs

andjuflices of the peace within any city or town corporate, fnall

have power to inquire of hear and determine the faid offences,

and to fet the faidfines : f. 9.

Provided, that this Jhall not in any wife extend, to abrogate

end take away the authority jurifditfion power and punijhment

• of the ecclefiajlical laws now flanding and remaining in their

force, orfor the punijhment of any the offences andmifdemeanors

aforefaid -, but the fame Jhall Jland in force as if this acl had

not been made : f. 10.

Provided, that perfons for any the faid offences receiving

punijlment of the ordinary, having a tefiimonial thereof under

his feal, Jhall not for the fame eftfoons be convicled before the

juflices ; and in like wife receiving for the faid offences punijh-

ment by the juflices, jhall not for the fame eftfoons receive pu-

nijhment of the ordinary, f. II.

Or other fuch divine fervice] It hath been refolved, that

the difturbance of a minifter in faying the prefent common
prayer, is within this ftatute ; for the expreis mention of

fuch divine fervice, as fhould afterwards be authorized by
queen Mary, doth implicitly include fuch aifo as fhould

be authorized by her fucceflbrs : for fince the king never

dies, a prerogative given generally to one, goeth of courfe

to others. 1 Haw. 140.

Shall be apprehended] In the cafe of Glover and Hind,

M. 25 C. 2. where an action of trefpafs of aflault and
battery was brought, for laying hands on the difturber

;

it was declared by the court, that at the common law a
perfon difturbing divine fervice might be removed by any
other perfon there prefent, as being all concerned in the

fervice of god that was then performing ; fo that the dif-

turber was a nufance to them all, and might be removed
by the fame rule of law that allows a man to abate a nu-
fance. Gibf 304. 1 Mod. 168.

E. 15
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E. i$C. 2. The court refufed-to grant a certiorari,

to remove an indictment at the feiTions again ft the defen-

dant for not behaving himjelf reverently and modeftly at

the church during divine fervicc ; becaufe altho' the offence

is punifhable by ecclefiaftical cenfures, yet they judged it

a proper caufe within cognifance of the juftices of the

peace, and indictable. 1 Keb. 491.

3. By the 1 W. c. 18. If any perfon [hall willingly and™* the art of

of purpofe, malicioufy or conternptuoufy, come into any caihe-
tolerdU<s'"-

dral or parijh church chapel or other congregation permitted by

this acl, and difquict or difturb the fame, or mifufe any preach-

er or teacher ; he Jhall, on proof thereof before a ju/lice of ike

peace, by tivo witnejfes, find two fureties to be bound by recog-

nizance in thefum of 50 /, and in default offuch fureties /hall

be committed to prifon, there to remain till the next general &r

quarter fejfons : and upon conviclion of thefaid offence at fuch

feffions, Jhallfuffer the penalty of 20 1
'. f. 18.

4. By the 1 G. ft. 2. c 5. If any perfons unlawfully By the riot aft.

riotoufy and tumultuoufiy affembled together, to the diflurhance

of the publick peace, jhall unlawfully a id with force demoliflj

or pull down, or begin to demolijh or pull down^ any church or

chapel or any building for religious worjhip certified and regijhed

according to the I W. c. 18. the fa?ne Jhall be adjudgedfelony

without be7iefit of clergy. And the hundred flail anfwer da-

mages, as in cafes of robbery, f. 4, 6.

IV. Performance of the divine fervice, in the fevered

farts thereof.

The occafional offices are treated of under the title

I Can. 14. The common prayer fhall be faid or funcr Common c-a>or

diftin&ly and reverently, upon fuch days as are appointed tubeul 'fd on ho "

to be kept holy by the book of common prayer, and their

eves, and at convenient and ufual times of thofe days,

and in fuch places of every church, as the bifhop of the

diocefe or ecclefiaftical ordinary of the place fhall think

meet for the largenefs or ftraitnefs of the fame, fo as the

people may be molt edified. All minifters likewife fhall

obferve the orders rites and ceremonies prefcribed in the

book of common prayer, as well in reading the holy fcrip-

tures and faying of prayers, as in adminiftration of the

facraments, without either diminishing in regard, of preach-
ing, or in any other refpect, or adding any thing in the

matter or form thereof.

R 4 2> And
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On other days. 2. And by the preface to the book of common prayer: All

prieils and deacons are to fay daily the morning and even-

ing prayer, either privately or openly, not being let by

ficknefs, or fome other urgent caufe.

And the curate that miniftreth in every parifh church

or chapel, being at home, and not being otherwife rea-

fonably hindred, fhall fay the fame in the pariih church

or chapel where he miniftreth ; and fhall caufe a bell to

be tolled thereunto, a convenien time before he begin,

that the people may come to hear god's word, and to pray

with him.
In what part of „ g t^e rubrick before the common prayer of the
the Church. J? v J . , i , rr'l • n I • • w

2 Ed. 6. it was ordered thus : The priejt being in the qmre%

fhall begin with a hud voice the lord's prayer , called the pater

nofter.

In the quire'] Th2t is, in his own feat £here, as the

way was all Edward the flxth's time ; and as is ftill done

in fome churches : but in the beginning of queen Eliza-

beth's jreign, reading defks began to be fet up in the body

of the church, and divine fervice to be read there, by ap-

pointment of the ordinaries, according to the power vefted

in them by the rubrick of the 5 & 6 Ed. 6. Gibf 297.

Hhall begin] All that now goes before, viz. the fentences,

exhortation, cenfeftion, and abfolution, were firft inierted

in trie fecond book of Edward the fixth. 2 Burnet 76.

By the rubrick before the prefent common prayer : The

morning and evening prayer fhall be ufed in the accujlomed place

of the church, chapel, or chancel ; except it fhall be otherwife

determined by the ordinary of the place.

Habit of the mi- 4. By Can. 58. Every minifter faying the publick pray-
oifter officiating. erS5 or miniftring the facraments or other rites of the

church, fhail wear a decent and comely furplice with

fleeves, to be provided at the charge of the parifh. And
if any queftion arife touching the matter decency or come-
linefs thereof, the fame (hall be decided by the difcretion

of the ordinary. Furthermore, fuch minifters as are gra-

duates fhall wear upon their furplices at fuch times, fuch

hoods as by the orders of the univerfities are agreeable to

their degrees ; which no minifter fhall wear, being no
giadutate, under pain of fufpenfion : notwithstanding, it

ihall be lawful for fuch minifters as are not graduates, to

wear upon their furplices, inftead of hoods fome decent

tippet of black, fo it be not filk.

But
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But this canon (which is fomewhat obfervable) is in

part deftroyed by the ftatute law, and by the rubrick be-

fore the prefent common prayer.

For by the 1 El. c. 2. it is provided, thaty^ ornaments

of the churchy and of the minijlers thereof jhall be retained

and ufedy as was in this church of England by authority ofpar-

liament in the fecond year of the reign of king Edward the

fixth \ until other order Jhall be therein taken by the authority of

the queen s majefly, with the advice of her commijfioners ap-

pointed and authorized under the great fealfor caufes ecclefiajli-

caly or of the metropolitan of this realm.
v

f. 25. Which
other order as to this matter, was never taken.

And by the rubrick before the common prayer of the

j 3 & 14 C. 2. It is to be noted) that fuch ornaments of the

churchy and of the minijiers thereof at all times of their mini-

jlration, Jhall be retained and be in ufe, as were in this church

of England by the authority of parliament in the fecond year

of the reign of king Edward the fixth.

Therefore it is neceflary to recur in this matter to the

common prayer book eftablifhed by acl: of parliament in

the fecond year of king Edward the fixth. In which there

is this rubrick : M In the faying or finging of jnatens and
*< evenfonge, baptizyng and burying, the minifter in paryfhe
" churches and chapels annexed to the fame, (hall ufe
u a furples. And in all cathedrall churches and colled-

ges, the archdeacons, deanes, proveftes, maifters, pre-

bendaryes, and fellowes, beinge graduates, may ufe in

the quiere, befide theyr furpleffes, fuch hoodes as per-
** taineth to their feveral degrees whiche they have taken
* c in any univerfitie within this realme. But in all other
" places, every minifter fhall be at libertie to ufe any fur-
M pies or no. It is alfo feemly that graduates, when
iC they dooe preache, fhoulde ufe fuche hoodes as per-
" tayneth to theyr feverall degrees."

So that in marrying, churching of women, and other

offices not here fpecified, and even in the adminiftration

of the holy communion, it feemeth that a furplice is not
neceffary. And the reafon why it is not injoined for the
holy communion in particular, is, becaufe other veftments
are appointed for that miniftration, which are as follow-
eth : " Upon the day, and at the time appointed for the
u miniftracion of the holy communion, the priefl that
** fhall execute the holye miniftery, fhall put upon hym
" the vefture appointed for that miniftracion, that is to
" fay a white albe plain, with a veftment or cope. And
1
* where there be many prieftes or deacons, there fo many

" (hail

it
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Morning and

evening prayer.

{hall be ready to helpe the priefl in the miniftracion, as

fhall be requifite ; and fhall have upon them likewyfe

the veftures appointed for their miniftery, that is to fay,
' c albes with tunacles"

Note, the alb differs from the furplice 'in being clofe

fleeved.

" And whenfoever the bufhop (hall celebrate the holye
communion in the churche, or execute any other pub-

C
J

lique minyftracion ; he fhall have upon hym, befyde
" his rochette, a furples or albe, and a cope or veftment,
cc and alfo hys paftoral ftaffe in hys hand, or elles borne
" or holden by hys chapelyne."

5. In the 2d of Ed. 6. The order for morning and
evening prayer began (as was faid before) with the lord's

prayer, and ended with the third collect: for grace ; the

other five prayers that now follow having been added fince.

Gibf. 300.

From which, and from other obfervations which fol-

low, it will appear, that bcfides the feveral offices being

now generally put into one, which at firft were diftinft

and feparate, they are now become much longer than ori-

ginally they were, by the additions from time to time

which have thereunto been made.

6. Ruhr. The pfalter followeth the divifion of the he-
brews, and the translation of the great englifh bible, fet

forth and ufed in the time of king Henry the eighth and
Edward the fixth.

7. Can. 15. The litany fhall be faid or fung, when
and as is fet down in the book of common prayer, by the

parfons vicars minifters or curates, in all cathedral col-

legiate and parifh churches and chapels, in fome conve-

nient place, according to the difcretion of the bifhop of

the diocefe, or ecclefiaftical ordinary of the place ; more
particularly, upon the wednefdays and fridays weekly,

tho' they be not holidays, the minifler at the accuftomed

hours of fervice fhall refort to the church and chapel, and
warning being given to the people by tolling of a bell,

fhall fay the litany prefcribed in the book of common pray-

er : whereunto we wifh every houfeholder, dwelling with-

in half a mile of the church, to come or fend one at

the lead of his houfhold fit to join with the minifler in

prayers.

Prayers and 8. Of ^e Praycrs and thankfgivings which now ftand

thankfgivmgs at the end of the litany fervice, the firft two prayers (for
after the Jitany. ram ancj fa j r weather) were at the end of the communion

fervice in the book of the 2 Ed. 6. To which were added

in

Pfainos*

hltzny,
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in the 5 Ed, 6. thefe prayers, In the time of dearth and

famine ; In the time of war ; and, In the time of plague

and ficknefs. The prayer to be ufed after any other, and

the thamefgivings for rain, fair weather, plenty, and de-

liverance from enemies, were brought in by king James

the firft. The prayers, In the ember weeks, For the par-

liament, and For all conditions of men, were added in

1661 ; as were alfo the general thankfgiving, and the

thankfgiving for publick peace, and for deliverance from

the plague. Gibf. 301.

9. By the feveral acts of uniformity, the form of wor- Singing,

fhip directed in the book of common prayer fhall be ufed

,in the church, and no other \ but with this provifo, that

it fhall be lawful for all men, as well in churches cha-

pels oratories or other places, to ufe openly any pfalms or

prayer taken out of the bible, at any due time, not letting

or omitting thereby the fervice, or any part thereof, men-
tioned in the laid book. 2^3 Ed. 6. c. 1. f 7.

And whereas heretofore there hath been great diverfity in fay-

ing and finging in churches within this realm, fome following

Salifbury ufe, fame Hereford ufe, andfome the ufe of Bangor,

fome <?/"York, fome ^"Lincoln ; now from henceforth all the

whole realm /ball have but one ufe. Pref. to the com. pr.

Salifbury ufe] Lindwood fpeaking of the ufe of Sdrum*
fays, that almoft the whole province of Canterbury fol-

loweth this ufe \ and adds as one reafon of it, that the bi-

fhop of Sarum is precentor in the college of bifhops, and at

thofe times when the archbifhop of Canterbury folemnly

performeth divine fervice in the prefence of the college of
bifhops, he ought to govern the quire, by ufage and an-
cient cuftom, Gibf 2^.

Some Hereford ufe] In the northern parts was generally

obferved the ufe of the archiepifcopal church of York ;

in South Wales, the ufe of Hereford ; in North Wales,
the ufe of Bangor ; and in other places, the ufe of other

of the principal (ets 9 as particularly that of Lincoln. AyL
Par. 356.
The rule laid down for church mufick in England al-

moft 1000 years ago, was, that they mould obferve a
plain and devout melody, according to the cuflom of the
church. And the rule prefcribed by queen Elizabeth in

her injunctions was, that there mould be a modefl: and
diftinct fong, fo ufed in all parts of the common prayers
in the church, that the fame may be as plainly underftood,
•as if it were read without finging. Of the want of which
grave ferious and intelligible way, the reformatio legum

had
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had complained before. And whether fome "regulations

may not now be necefTary, to render church mufick truly

ufeful to the ends of devotion, and to guard againft in-

decent levities, feemeth to require fome confederation.

Gibf. 298, 299.

10. By the ftatute of 26 G. 2. c. 33. After the fecond

leflbn fhall the banns of matrimony be publifhed.

And by the rubrick : After the Nicene creed is ended,

the curate ihali declare unto the people what holidays or

failing days are in the week following to be obferved

;

and then alfo, if occafion be, jfliall notice be given of the

communion ; and briefs, citations, and excommunications

read : and nothing fhall be proclaimed or publifhed in the

church, during the time of divine fervice, but by the mi-

nifter ; nor by him any thing, but what is preicribed in

the rules of this book, or injoined by the king, or by the

ordinary of the place.

Preaching. IX ' ^ne c ^ergy *n queen Elizabeth's time being very

ignorant (and no wonder their ftipends in moft places be-

ing exceeding fmall) ; and moreover the ftate having a

jeolous eye upon them, as if they were not very well

affected to the reformation ; none were permitted to preach

without licence, but they were to ftudy and read the ho-

milies gravely and aptly ; and they that were inftituted,

fubfcribed a promife to the fame effecT:. And this con-

tinued in fome meafure in the next reign : for minifters

not licenfed to preach, were by the canons prohibited to

expound any text of fcripture, and were only to read the

homilies, even in their own cures. But the occafion of

thofe canons being now taken away, the bifhops do ge-

nerally and juftly forbear to put the canons as to this mat-

ter in execution ; and every prieft. is permitted to preach,

at leaft in his own cure, as he may and ought to do by the

old canon law, and by the charge given him at his ordi-

nation, and by the very nature of his office. Johnf. 48.

The reflraints in this kind were (and are) as follows ;

Arundel. No prieft not being licenfed fhall exercife the

office of preaching, until he fhall be examined and fent by

the bifhop, and fhall produce the authority by which he

preacheth. Lind. 288.

Form of ordaining deacons : Take thou authority to read

the gofpel in the church of god, and to preach the fame,

if thou be thereto licenfed by the bifhop himfelf.

Form of ordaining priejis : Take thou authority to preach

the word of god, and to minifter the holy facraments,

in the congregation where thou fhall be lawfully appoint-

ed thereunto.

Ari



#trt)lt'cft tbojttn'p* 253
Art. 23. It is not lawful for any man, to take upon

him the office of publick preaching, or miniftring the

facraments in the congregation, before he be lawfully cal-

led and fent to execute the fame. And thofe we ought to

judge lawfully called and fent, which bechofen and called

to this work by men who have publick authority given

unto them in the congregation, to call and fend minifiers

into the lord's vineyard.

Can. 36. No perfon fhall be received into the miniftry,

nor admitted to any ecclefiaftical living, nor fuffered to

preach, to catechize, or to be a lecturer or reader of di-

vinity in either univerfity, or in any cathedral or colle-

giate church, city, or market town, parifh church, cha-

pel, or any other place within this realm ; except he be

licenfed either by the archbifhop or by the bifhop of the

diocefe where he is to be placed, under their hands and
feals, or by one of the two univerfities under their fe'al

likewife ; and except he fhall firft fubfcribe to the three ar-

ticles concerning the king's fupremacy, the book of com-
mon prayer, and the thirty nine articles : and if any bi-

fhop fhall licenfe any perfon without fuch fubfcription,

he fhall be fufpended from giving licences to preach for

the fpace of twelve months.

And by the 31 EL c. 6. If any perfon fhall receive or

take any money, fee, reward, or any other profit, di-

rectly or indirectly, or any promife thereof, either to him-
felf or to any of his friends (all ordinary and lawful fees

only excepted), to procure any licence to preach ; he
fhall forfeit 40 1. f. 10.

After the preacher fhall be licenfed, then it is ordained

as followeth :

Ctf>r. 45. Every beneficed man, allowed to be a preach-
er, and refiding on his benefice, having n& lawful im-
pediment, fhall in his own cure, or in fome other church
or chapel (where he may conveniently) near adjoinine,

where no preacher is, preach one fermon every funday of
the year ; wherein he fhall foberly and fincerely divide the

word of truth, to the glory of god, and to the belt, edi-

fication of the people.

Can. 47. Every beneficed man, licenfed by the laws
of this realm (upon urgent occafions of other fervice) not
to refide upon his benefice, fhall caufe his cure to be fup-
plied by a curate that is a fufficient and licenfed preacher,
if the worth of the benefice will bear it. But whofoever
hath two benefices, fhall maintain a preacher licenfed, in
the benefice where he doth not refide, except he preach
himfelf at both of them ufualiy.

1 Bv
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By Can. 50. Neither the minifter, churchwardens, nor
any other officers of the church, fhall fuffer any man to

preach within their churches or chapels, but fuch as by
fhewing their licence to preach (hall appear unto them to

be fuiiicientiy authorized thereunto, as is aforefaid.

Can. 51. The deans, prefidents, and refidentiaries of

any cathedral or collegiate church, fhall fuffer no ftranger

to preach unto the people in their churches ; except they

be allowed by the archbifhop of the province, or by the

bifhop of the fame diocefe, or by either of the univerfities :

and if any in his fermon fhall publifh any doctrine either

ftrange or difagreeing from the word of god, or from any

of the thirty nine articles, or from the book of common
prayer; the dean or refidents fhall by their letters, fub-

icribed with fome of their hands that heard him, fo foon

as may be, give notice of the fame to the bifhop of the

diocefe, that he may determine the matter, and take fuch

order therein as he fhall think convenient.

Can. 52. That the bifhop may underftand (if occafion

fo require) what fermons are made in every church of his

diocefe, and who prefume to preach without licence ; the

churchwardens and fidemen fhall fee, that the names of

all preachers which come to their church from any other

place, be noted in a book, which they fhall have ready

for that purpofe ; wherein every preacher fhall fubfcribe his

name, the day when he preached, and the name of the

bifhop of whom he had licence to preach.

Can. 53. If any preacher fhall in the pulpit particularly

or namely of purpofe impugn or confute any doctrine de-

livered by any other preacher in the fame church, or in

any church near adjoining, before he hath acquainted the

bifhop of the diocefe therewith, and received order from

him what to do in that cafe, becaufe upon fuch publick

diffenting and contradicting there may grow much offence

and difquietnefs unto the people ; the churchwardens or

party grieved fhall forthwith fignify the fame to the faid

bifhop, and not fuffer the faid preacher any more to occu-

py that place which he hath once abufed, except he faith-

fully promife to forbear all fuch matter of contention in

the church, until the bifhop hath taken further order

therein : who fhall with all convenient fpeed fo proceed

therein, that publick fatisfaction may be made in the con-

gregation where the offence was given. Provided, that

if either of the parties offending do appeal, he fhall not

be fuffered to preach pcndejite lite.

Can. 55. Before all fermons, lectures, and homilies,

the preachers and minifters fhall move the people, to join

with
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\rith them in prayer, in this form, or to this effect, as

briefly as conveniently they may. " Ye fhall pray for

M Chrift's holy catholick church, that is, for the whole
** congregation of chriftian people difperfed throughout
" the whole world, and efpecially for the churches of
'* England, Scotland, and Ireland. And herein I re-

*' quire you moft efpecially, to pray for the king's moll
" excellent majefty, our fovereign lord James, king of
" England, Scotland, France, and Ireland, defender of
" the faith, and fupreme governor in thefe his realms,
tc and all other his dominions and countries, over all per-

" fons, in all caufes, as well ecclefiaftical as temporal.

« Ye fhall alfo pray for our gracious queen Anne, the
*c noble prince Henry, and the reft of the king and queen's

" royal iffue. Ye fl^all alfo pray for the mini Iters of
" god's holy word and facraments, as well archbifhops
K and bifhops, as other paftors and curates. Ye fhall
<c alfo pray for the king's moft honourable council, and
i( for all the nobility and magiftrates of this realm, that
" all and every of thefe in their feveral callings, may
M ferve truly and painfully to the glory of god, and the

edifying and well governing of his people, remembring
the account that they muft make. Alfo ye fhall pray

for the whole commons of this realm, that they may
live in the true faith and fear of god, in humble obe-
dience to the king, and brotherly charity one to ano-

" ther. Finally, let us praife god for all thofe which
are departed out of this life in the faith of Chiiir, and
pray unto god chat we may have grace to direct our
lives after their good example ; that this life ended, we
may be made partakers with them of the glorious re-

" furrection in the life everlafting : always concluding
" with the lord's prayer.

The like form was injoined by the injunctions of queen
Elizabeth in the year 1559; and a form of bidding was
likewife prefcribed (but of a different tenor from thefe two)
by the injunctions of Edward the fixth ; and alfo before

this (and before the reformation) we find the like biddino-

form in englifh, in a fefiival printed in the year 1509,
which is much longer than thefe, and is reprinted at

length by Dr Burnet in his hiftory of the reformation.
Vol. 2, Append, p. 104.
The occafion of this kind of bidding prayer (as it is

called) was that, in the ancient church filence was com-
manded to be kept for a time, for the peoples fecret pray-
ers ; -arid in this or fuch like form the minifter directed

1
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the people what to pray for. A remainder of which
ufage is itill preferred in the office of ordination of priefts.

1 Warn, 28.

In the year 1661, there is an entry in the journal of

the tipper houfe of convocation, that the bifhops unani-

moufly voted for one form of prayer, to be ufed by all

mmifters, as well before as after fermon : and that this

order was purfued in the convocation (altho* not brought

to effect), appears from the minutes of the lower houfe,

where on Jan. 31. we find a committee appointed for this

(among other purpofea) to compile a prayer before fer-

mon. Gibf, 311.

Peccham. Every priefr, fhall explain to the people, four

times a year, the fourteen articles of faith, the ten com-
mandments, the two evangelical precepts, the feven works
of mercy, the feven deadly fins with their confequences,

the feven principal virtues, and the feven facraments of

grace. The fourteen articles of faith (whereof feven be-

long to the myftery of the trinity, and feven to Chrift's

j humanity) are, 1. The unity of the divine effence in the

three perfons of the undivided trinity. 2. That the father

is god. 3. That the fon is god. 4. That the holy ghofl,

proceeding from the father and the fon, is god. 5. The
creation of heaven and earth by the whole and undivided

trinity. 6. The fanctification of the church by the holy

ghoft ; the (acraments of grace; and all other things

wherein the chriftian church communicateth. 7. The
confummation of the church in eternal glory, to be truly

raifed again in flelh and fpirit ; and oppofite thereunto,

the eternal damnation of the reprobate. 8. The incarna-

tion of Chrift. 9. His being born of the blefied virgin.

10. Hisfuffering and death upon the crofs. 11. His de-

fcent into hell. 12. His refurreclion from the dead.

13. His afcenfion into heaven. 14. His future coming

to judge the world. The ten commandments are the pre-

cepts of the old teftament. To thefe the gofpel addeth

two others, to wit, the love of god, and of our neigh-

bour. Of the feven works of mercy, fix are collected out

of the gofpel of St Matthew ; to feed the hungry, to give

drink to the thirfly, to entertain the ftranger, to cloath

the naked, to vifit the fick, and to comfort thofe that are

in prifon : and the feventh is gathered out of Tobias, to

wit, to bury the dead. The feven deadly fins are pride,

envy, anger or hatred, flothfulneis, covetoufnefs, glut-

tony and drunkcnnefs, luxury. The (even principal

virtues are faith, hope, charity, which refpecl god ;
pru-

dence,



dence, temperance, juftice, fortitude, with regard unto

men. The feven facraments of grace are baptifm, con-

firmation, orders, penance, matrimony, the eucharift,

and extreme unction. Lind. 1, 43, 54.

12. Rubrlck after the nicene creed. Then fhall follow the Homiliet,

fermon, or one of the homilies already fet forth or here-

after to be fet forth by authority.

Form of ordaining deacons. It appertaineth to the office

of a deacon, to read holy fcriptures and homilies in the

church.

Art. 35. The fecond book of homilies, the feveral titles

whereof we have joined unto this article, doth contain a

godly and wholfome doctrine, and neceflary for thefe

times, as doth the former book of homilies, which were

fet forth in the time of Edward the fixth ; and therefore

wc judge them to be read in churches by the minifters di-

ligently and diftinctly, that they may be underfunded of

the people.

Can. 49. No perfon whatfoever, not examined and ap-

proved by the bifhop of the diocefe, or not licenfed

as is aforefaid for a fufficient or convenient preacher, mall

take upon him to expound in his own cure or elfewhere,

any fcripture or matter of doctrine ; but fhall ftudy to

read plainly and aptly (without gloffing or adding,) the

homilies already fet forth, or hereafter to be publifhed

by lawful authoriry, for the confirmation of the true faith,

and for the good inftruction and edification of the pec-

pie.

Can. 46. Every beneficed man, not allowed to be a

preacher, fhall procure fermons to be preached in his

cure, once in every month at the leaft, by preachers law-

fully licenfed ; if his living, in the judgment of the ordi-

nary, will be able to bear it. And upon every funday,

when there fhall not be a fermon preached in his cure ; he

or his curate fhall read fome one of the homilies prefcribed

or to be prefcribed by authority, to the intents afore-

faid.

1 3. Befides the publication of things merely ecclefiafH- Publication of

cal, there are divers acts of parliament, and other matters ^e

*

t

°
J^'

^

ef

temporal, required to be publifhed in the churches. Such temporal matters

are thefe which follow :
in the chur«h -

The act of uniformity of the 5 & 6 Ed. 6. is required

to be read in the church by the minifter once every year.

The act againft fwearing, of the 19 G. 2. to be read

in the church by the minifter four times every year.

Vol. III. S The
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The act of the 12 An, Ji, 2. c. 18. concerning (hips

in diftrefs, to be read in the church four times a year in

all the fea port towns, and on the coaft, immediately after

prayers and before the fermon.

The act for the obfervation of the fifth of November,

to be read by the minifter on that day, after the morning

prayer or preaching.

The acl: for the commemoration of king Charles the

fecond's refroration, to be read after the nicene creed

on the lord's day next before the twenty ninth day of

May yearly.

By the 3 £sf 4 W. c. 12. What defaults or annoyances

the furveyoi of the highways fhall find in ttk highways,

caufways, bridges, ditches, hedges, trees, watercourfes,

drains, or gutters ; he (hall, immediately after fermon

ended, give publick notice of the fame in the parifh

church, f. 8.

By the 17 G. 2. c. 3. The churchwardens and over-

feers of the poor fhall caufe publick notice to be given in

the church, of every rate for relief of the poor allowed by

the juftices of the peace, the next funday after fuch al-

lowance ; and no rate fhall be reputed fufficient to be col-

lected, till after fuch notice given, f. 1.

By the yearly land tax acts, and by the acts for laying

duties upon houfes and windows, the collectors of the faid

tax and duties refpectively {hall, within ten days after
j

their receipt of the duplicates of the aiTefTment, caufe pub*

lick notice to be given in the church or chapel immedi-

ately after divine fervice on the lord's day (if any fuch

divine fervice fhall be performed therein within that time)

of the time and place appointed by the commiflioners,

for hearing and determining appeals againft the faid af-

feiTment.

Pulpit. See Cljttltlj.

^ttrgation.

torgatidn in ge- I. TJ Y a provincial conftitution of archbifhop Ldngton\

n?:al. JO Ecclenaftical judges (hall not compel any to come

to purgation at the fuggeftion of their apparitors, unlefs

they be infamed by grave and good men. Lind. 312.

And
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And by a conflitution of archbifhop Stratford-, fcerforis

defamed of crimes and exceffes, and willing to purge them-

felves, (hall not be drawn out of one deanery into another,

or to places in the country where victuals and neceffaries

of life are not to be fold : And in the enjoining of pur-

gation to them, not more than fix compurgators fhall be

required for fornication, or the like crime ; nor more
than twelve for a greater crime, as for adultery. Lind.

3 X 3-

And purgation was exercifed in the following man-
ner : When any man or woman lay under a common fuf-

picion or publick fame of incontinence, or other vice ;

tho* there was not proof plain and full enough to con-

vict them, yet were they liable to be fummoned before

the fpiritual judge, and to be charged with the crime.

If they conferred ; they had a certain penance immediately

injoined them : If they denied ; the judge enjoined them
purgation to be performed on a day appointed, by their

own oath, and by the oaths of five or fix neighbours

(more or lefs, according to the nature of the crime, and
the condition of the perfon) ; and thofe to be of good
fame and fober converfation. The oath of the perfon fuf-

pecled was, to declare his own innocence : and the oath

of the compurgators, that they believed what he fwore

was true. If the perfon came at the day appointed, to-

gether with his neighbours, and purged himfelf according

to the rules of the church, he was difmifled, and declared

innocent, and reftored to his good name; but he was
at the fame time enjoined to avoid the caufe of fufpicion,

or the ground of the fame, for the time to come. But if

he appeared not, he was declared contumacious, and pro-

ceeded againft as ftich ; or if he did appear, and could

not perform purgation (that is, either would not fwear to

his own innocence, or could not bring others to fwear

that they believed he fwore true,) fuch failure was taken

for conviction, and the judge proceeded to enjoin penance^

in the fame manner as if the perfon had been duly con-

victed, by his own confeflion, or by the teftimony of

others. Gibf. 1042.
But by the 13 C. 2. c. 12. f. 4. It Jhall not be lawful

fsr any perfon exercifing ecclefojlical jurifdietion, to tender or

admin'ifler unto any perfon ivhatfoever, the oath ufually caLd
the oath ex officie, or any other oath, whereby fuch perfon to

whom the fame is tendred or adminijlred, may be charged or

compelled to confefs, or accufe, or to purge him or berjelf of

S % Q*9
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any criminal matter or things whereby he or Jhe may he liable

to cenfure or punijhment.

Compelled to confefs] So that any perfon may ftill offer

himfelf voluntarily, for the clearing of his innocence, to

fuch purgation as hath been defcribecL Gibf. 1042.
Purgation on the 2 . Anciently, upon the allowance of the benefit of

allowed!
° "^ c ^erS7' tne Per ôn accufed was delivered to the ordinary,

to make his purgation y which was to be before a jury of

twelve clerks, by his own oath affirming his innocency,

and the oaths of twelve compurgators as to their belief of

it. 2 H. H. 383. Wood's Civ. L. 669.
But now, by the ftatute of the 18 El. c. 7, this kind of

purgation is aljo taken away ; and the perfon admitted to his

clergy Jhall not be delivered to the ordinary.

Quakers. See Diffenfer&

£luare fmpemt*

(\UARE impedit is a writ that Iieth, where one hath an
^S advowfon, and the parfon dies, and another prefents

a clerk, or difturbs the rightful patron to prefent ; then

the rightful patron (altho he be a purchafer, and do not

claim from his anceftors) fhall have this writ* But an
aflize of darrein prefentment lies, where a man or his an-

ceftors have prefented before. From whence it follows,

that where a man may have an aflife of darrein prefentment9

he may have a quare impedit ; but not contrariwife. Terms

of the Law.
And it is fo called, in like manner as moft of the other

writs in the regifter, from certain words in the writ re-

refpecl:ing the fpecial matter for which the writ is brought.

The law concerning writs of quare impedit is treated of

under the title jJlMQtoftUU

Sluatt
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/I L^fR E incumbravit is a writ that lies, where two are

J±r An plea for the advowfon of a church, and the bifhop

admits the clerk of one of them within the fix months :

then the other mall have this writ againft the bifhop.

And this writ lies always depending the plea. Terms of
the L.

Which is treated of more at large under the title J50y

tootofon*

£t\tatt noti atmtiitt.

/~\UARE non admifit is a writ that lies, where a man
*2z_. hath recovered an advowfon, and fends his clerk to the

bifhop to be admitted, and the bifhop will not receive

him ; then he fhall have the faid writ againft the bifhop,,

Terms of the L.

Quarrelling in the church or churchyard. See

Querela duplex. See DOtlblC qtiattel*

Queftmen. See CfiUMfiftWrBensf*

£ltiot) petmtttat*

£UOD permittat is a writ granted to the fucceiTor of

^a parfon, for the recovery of common of pafture, by
the ftatute of the i$Ed. i. c. 24. and hath its name from
thofe wordb in the writ.

ftape*

I. JF any per/on Jhall unlawfully and carnally knoiv and abufe
.Carnajjy tnow-

* any woman child under the age of ten years ; every fuch un- ing a woman

lawful and carnal knowledge Jhall be felonv} and the offender duM under tea.

S 3 Jhall
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Jhall fuffer as a felon without allowance of clergy. 1 8 EI.

c. 7. f. 4.

Taking a wo- 2. By the 3pd. i. c. 13. The king prohibited, that none

man by force. fo ta^e awcly ty jorce any maiden within age [neither by her

ewn confent nor without), nor any wife or maiden of full age,

nor any other woman againjl her will ; and if any do, at his

fuit that willfue in forty days, the king Jhall do common right ;

and if none commence his fuit within forty days, the king Jhall

fue : and fucff as be found culpable, Jhall have two years im-

prifonment, and after Jhall fine at the king's pleafure \ and if

they have not whereof, they Jhall be punijhed by longer impri-

fonment, according as the trefpafs requireth.

Do take away by force] The taking away by force of any

woman whatfoever againft her will, albeit there be no

rape, is generally prohibited by this ac~t, upon the penalty

herein exprefled. 2 Injl. 182.

Any ?naiden within age] This fhall be taken for her age

of confent, that is, twelve years old, for that is her age

of confent to marriage ; and the taking her away within

that age, whether {lie confent or no, is prohibited by this

act. 2 Injl. 182.

By the 13 Ed. 1. ft. 1. c. 34. Of women carried away
with the goods of their hujbands -, the king Jhall have the fuit

for the goods fo taken away.

Of women carried aivqy] This is to be underftood of a

violent taking away by any perfon ; and fo this action

may be brought againft women as well as men. 2 lnfim

435-

The king Jhall have the fuit] Yet may the hufband alf©

have his action of trefpafs, both by the common law, and

by the ftatute of the 3 Ed. 1. c. 13. 2 Injl. 434.
Taking a wo- g. By the 3 H. 7. c. 2. IVhere women, as well maidens,
jrjan having u - ^ widows, and wives, having fubftances, fome in goods movea-

ble, and fome in lands and tenements, andfome being heirs ap-

parent unto their ancejlors, for the lucre cf fuch fubjiances be

oftentimes taken by mifdoers, contrary to their zvill, and after

married to fuch mifdoers, or to other by their affent, or de-

foiled j it is enacled, that ivbat perfon that taketh any woman

fo againjl her will unlawfully, that is to fay, maid, widow,

or wife, that Juch taking, procuring, and abetting to the fame,

and alfo receiving wittingly the fame woman fo taken againjl

her will, and knowing thefame, be felony ; and thatfuch mif-

doers, takers, ami procurators to the fame, and recsitors, know-

ing
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ing the faid offence in form aforcfaid, be reputed and adjudged

as principal felons,

7Were women £jc] This aft, on the offender's part,

cloth extend to all degrees, and to all perfons ; but ex-

tendeth not to all women. For on the woman' part,

three things are neceflarily required to make the offence

felony ; 1. That the maid wife or widow have lands or

tenements or moveable goods, or be an heir ap^?rent.

2. That fhe be taken away againft her will. 3. That
fhe be married to the mifdoer, or to fome other by his

confent, or be defiled (that is, carnally known). For if

thefe concur not, the mifdoer is no felon within this fta-

tute, but otherwife to be punifhed. 3 Injl. 61.

Contrary to their will] It is no manner of excufe, that

the woman at firft was taken away with her own confent

becaufe if (he afterwards refufe to continue witii the of-

fendei, and be forced againft her will, fhe may from that

time as properly be faid to be taken againft her will as if

{lie had never given any confent at all : for till the force

was put upon her, fhe was in her own power, 1 Haw. no
And it is not material, whether a woman fo taken away

be at laft married or defiled, with her own confent or not$

if fhe were under the force at the time ; becaufe the offen-

der is in both cafes equally within the words of the fta-

tute, and fhall not be conftrued to be out of the meaning
of it, for having prevailed over the weaknefs of a woman,
whom by fo bale means he got into his power. 1 Haw,
no.

Receiving wittingly the fame woman] But by a construc-

tion of the common law, they that receive the mifdoers,

and not the woman, are only acceffaries, and not principal

felons. 3 Injl. 61, 62.

Be felony] And by the 39 EL e. 9. The benefit of cler-

gy is taken away from the principals, procurers, and ac-

ceffaries before.

And for the proof of this felony the woman may be ad-

mitted an evidence againft the mifdoer,, tho' married to

him ; becaufe fuch marriage was founded in force and
terror ; and becaufe, as fuch cafes are generally contri-

ved, fo heinous a crime would go unpunimed, unlefs the

teftimony of the woman mould be received. Gibf. 418.
And when a woman is taken by force in one county,

and married in another county, the offendei naay be in-

di&ed and found guilty in fuch other county 3 becaufe the

S 4 con-



264 &ape.
continuing of the force there, amounts to a forcible taking

within the ftatute. 1 Haw. no.

Taking a wo- 4- % the 4 & 5 P. & M. c. 8. It Jhatt not be lawful to

ir-an under fix- any perfon to take or convey away, or caufe to be taken or convey-

tecn.
e(i away, any maid or wo?nan child unmarried, being within

the age of fixteen years, out of the pojfejfion cujlody or governance

and againjl the will of her father or of fuch perfon to whom by

his will or other acl he appointed her guardian ; except fuch

taking and conveying away as /hall be made without fraud, by

or for her majler or mijlrefs, or her guardian in focage, or

guardian in chivalry, f. 2.

And if any perfon above the age offourteen years, /hall un-

lawfully take or convey, or caufe to be taken or conveyed any

maid or woman child unmarried being within the age offixteen

years, out of the pojfe/fion mid againjl the will ofher father or

mother or guardian ; he /hall, on conviclion and attainder by

the order and due courfe of the laws of this realm, be imprifoned

for two years, or elfe pay fuch fine as /hall be affeffed by the

court ofJlar chamber, f. 3.

And if any perfon /hall fo take away or caufe to be taken

away, and deflour, any fuch maid or woman child \ or /hall

againjl the will of or unknown to herfather if he be living, or

againjl the willof or unknown to her mother (having the cujlody

of her) if he be dead-, by fecret letters, meffages, or other-

wife, contrail matrimony with her : he /hall, being thereof

lawfully convicted as aforefaid, be imprifoned for five years,

or elfe pay fuch fine as /hall be affeffed by the faid court. The

one moiety ofwhich fines /hall be, half to the king, and half to

the party grieved, f. 4.

And the king and queeris honourable council of theJlar cham-

ber, by bill of complaint or information, and jujlices of a/Jize by

inquifition or indiclment, /hall have power to hear and deter-

viine the faid offences ; upon every which indiclment and inqui-

fitions fuch procefs /hall be awarded, as upon an indiclment of

trefpafs at common law. f. 5.

And if any woman child or maiden, being above the age of
twelve years, and under the age offixteen, do confent or agree

io fuch perfon that /hall fo make any contrail of matrimony ;

her next of kin, to whom the inheritance Jhould come after her

deceafe, /hall have all fuch lands as /he had in poffcjfion rever-

fion or remainder at the time of fuch afifent, during the life of

fuch perfon that /hallfo contrail matrimony ; and after her de-

ceafe the fame /hall come to fuch perfon as they jhould have done

in cafe this acl had not been made, other than to him only that

fo /hall contrail matrimony, f. 6.

Pro-
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Provided, that this Jhall not extend io any orphans in Lon-

don > or any other city borough or town^ where orphans are

commonly provided for by grant or cujlom ; but the lord mayor

and aldermen of London^ and the head officers in other cities

boroughs or towns, may take fuch order tlxrein as they have

been wont, f. 7.

It Jhall not be lawful] This claufe is but a declaration of

the common law ; by which any perfon might be fined

and imprifoned for the offence therein fpecified and con-
tained : and the ftatute is only an aggravation of punifh-

ment, and doth not create an offence. Gibf 419.

Againft the will of her father] H. 15 G. 2. K. againft

Cornforth and others. The court granted an information

againft the defendants, for taking away a natural daugh-
ter under fixteen, under the care of her putative father f

being of opinion it was within this ftatute. Str. 1162.

Againft the will of her father or mother or guardian] In
the cafe of Twijleton and King, M, 20 C 2. it was al-

ledged, that the girl confented to go ; but the court took

no notice of that : and it being plainly againft the will of

the parents, the jury were directed to find the parties

guilty. 2 Keb. 432.

By fecret letters, meffages, or otherwife] The mother of

one Tibboth, fearing that her only daughter might be fto-

len, entreated the lady Gore to take her into her family

;

who married her (being under the age of fixteen) to her

fon, without content of the mother, who was alfo her

guardian. But the eftate being fued for by Hicks accord-

ing to the tenor of the ftatute, and it appearing to the

court that the marriage was folemnized by a lawful mini-

fter, in the church, at a canonical hour, before feveral

people, and while the church doors were open ; the cafe

was found not to be within the defign and intention of

this ftatute ; nor could the plaintiff prove any thing to

make a forfeiture : fo he was nonfuit. Gibf. 420.

Honourable council of the Jlar chamber] It is declared in

Moor's cafe, that ; n<i,^uch as there are no negative words
in this new conveyance of power to the ftar chamber, and
the court of king's ;ch had a right to hear and deter-

mine before th? ft; ; the fame power which they had
by the con ftiJJ reuiaineth to them, notwith-
standing ih: and that fo it would have been, tho'

the court o. amber had ftill continued. And it

appears



266 &ape.
appears that one Story was fined iool by the court of

king's bench, for taking away a young woman under

iixteen out of her mother's cuftody ; and two women
who were afiiftants 50 1 each; and all bound to the good

behaviour, the firft for five years, and the two others for

one year. Gibf. 420.

&»&»»*. 5- % the 13 Ed. 1. ft. 1. c. 34. If a man do ravijh a

woman married, maid, or other, where Jhe did not eonfenty

neither before nor after ; he JljaII have judgment of life and of
member : And where a man ravijheth a woman married, ladyy

damofel, or other, withforee, altbo* Jhe confent after ; he Jhall

have fuch judgment as before is faid, if he be attainted at the

king's juit, and there the king jhall have the fuit.

He Jhall have judgment of life and of member'] That is, he

fhail be attainted of felony. And this is to be underftood,

upon an appeal to be brought by the party ravifhed. But
if (he did confent, either before or after, fhe fhall have

no appeal. 2 bfl. 433, 434-

If he be attainted at the king's fuit] And not at the fuit

of the party upon an appeal, as in the former cafe : for

here it is fuppofed, that fhe confenteth afterwards ; which

barreth her appeal. 2 Tnjt, 434.

By the 6 R. 2. c. 6. Againfl the offenders and ravijhers

ef ladies, and the daughters of noblemen, and ether women, it

is ordained, that wherefoever they be ravijhed, and after fuch

rape do confent to fuch ravijhers, that as well the ravijhers, as

they that be ravifhed, be from thenceforth difabled to have or

challenge all inheritance dower orjoint feoffment, after the death

of their hujbands and ancejlors. And the next of blood jhall

have title immediately after fuch rape to enter. And the buf-

bands of fuch women, if they have hujbands, or if they have

not then their fathers or other next of blood Jhall have their fuit

againji the ravijhers, to have them thereof convicl of life and

me?nber, altho' the fame woman after juch rape do confent to

the ravijher : And the defendant jhall not wage battel, but be

tried by inquiftion of the country. Saving to the king and other

lords the cfcheats offuch ravijhers, if they be thereof convitf.

Shall have their fuit] That is, by appeal.

By the 18 El. c. 7. For the reprejfing of the mojl wicked

and felonious rapes or ravijhmcnts of women, maids, wives,

and damofels ; it is enacled, that if any perfon Jhall commit

any manner offelonious rape or ravijhment, he Jhall be guilty cf

felony without benefit of clergy.

And
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And all rapes are commonly excepted out of the a£is

of general pardon.

Rate for the repair of die church : See CfjtltClj*

leafier.

THE office of reader is one of the five inferior orders

in the !:vomi{h church.

And in this kingdom, in churches ; '.h pels where

there is only a very fmall endowment, and no clergyman

will take upon him the charge or cure the- ,., it hath

been uiual to admit readers, to the end thitdiyirie fervicc

in fuch places might not altogether be neglected,

It is (aid, that readers were firfr. appointed in the church

about the third century. In the Greek church they were

faid to have been ordained by the impofition of baricb .

But whether this was the practice of Ml the Greek
churches hatK been much queitioned. In the Latin

church it was certainly otherwife. The council of Car-

thage fpeaks of no other ceremony, but th6 bilhop's put-

ting the bible into his hands in theprefence of the people,,

with thefe words, " Take this book and be thou a reader

" of the word of god, which office if thou (halt faithfully

" and profitably perform, thou fhalt have part with thole

jf
that minifter in the word of god." And in Cyprian's

time, they feem not to have had fo much of th' ceremony

as delivering th<j bible to them, but were madt readers by
the bilhop's commifiion. and deputation only, to fuch a,

ftation in the church. Bingh, Ant'iq. V. 2. p. 31.

Upon the reformation here, they wrere required to fub-

fcribe to the following inj unci ions :

M Imprimis, I fhall not preach or interpret, but only

read that which is appointed by publick authority :

I fhall not minifter the fecraments or other publick rites

of the church, but bury the dead, and purify women
after their childbirth :

I fhall keep the regifler book according to the injunc-
tions :

I fhall ufe fobriety in apparel, and efpecially in the

church at common prayer :

I fhall move men to quiet and concord, and not give

them caufe. of offence :

I fhall
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I fhall bring in to my ordinary, teftimony of my beha-

viour, from the honeft of the parifh where I dwell, with-

in one half year next following :

I fhall give place upon convenient warning fo thought

by the ordinary, if any learned minifter fhall be placed

there at the fuit of the patron of the parifh :

I fhall claim no more of the fruits fequeftred of fuch

cure where I fhall ferve, but as it fhall be thought meet
to the wifdom of the ordinary :

I fhall daily at the leaft read one chapter of the old tefta-

ment, and one other of the new, with good advifement,

to the increafe of my knowledge :

I fhall not appoint in my room, by reafon of my ab-

fence or ficknefs, any other man ; but fhall leave it to

the fuit of the parifh to the ordinary, for affigning fome
other able man :

I fhall not read but in poorer parifhes deflitute of incum-
bents, except in the time of ficknefs, or for other good
confiderations to be allowed by the ordinary :

I fhall not openly intermeddle with any artificers oc-

cupations, as covetoufly to feek a gain thereby ; having

in ecclefiaftical living the fum of twenty nobles or above

by the year."

This was refolved to be put to all readers and deacons

by the refpedHve bifhops, and is figned by both the arch-

bifhops, together with the bifhops of London, Winchef-
ter, Ely, Sarum, Carlifle, Chefter, Exeter, Bath and

Wells, and Gloucefter. Strype's Annals. V. i. p. 306,
By the foundation of divers hofpitals, there are to be

readers of prayers there, who are ufually licenfed by the

bifhop.

Reading dcfk. See (CfttttCfj-

Refufai. See benefice.

SO far as this officer is to be confidered folely in the

capacity of a notary publick, fee the title jjSotatp

gttMtriu
1. Can. 123. No chancellor, commiflary, archdeacon,

official, or any other perfon ufing ecclefiaftical jurifdic-

tion, fhall fpeed any judicial aft, either of contentions

or
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or voluntary jurifdiclion, except he have the ordinary re-

gifter of that court, or his lawful deputy ; or if he or they

will not or cannot be prefent, then fuch perfons as by

Jaw are allowed in that behalf to write or fpeed the fame,

under pain of fufpenfion ipfo facto.

And this is according to the rule of the ancient canon

law ; which, to prevent falsifications, requireth the acts

to be written by feme publick perfon (if he may be had),

or elfe by two other credible perfons : and the credit which
the canon law gives to a notary publick is, that his tefti-

mony (hall be equal to that of two witnefTes. Gibf. 996.
2. Can, 134. If any regifter, or his deputy or fubftitute

whatfoever, fhall receive any certificate without the know-
ledge and confent of the judge of the court ; or willingly

omit to caufe any perfon (cited to appear upon any court

day) to be called ; or unduly put off and defer the exa-

mination of witnefTes to be examined by a day fet and
afligned by the judge ; or do not obey and obferve the

judicial and lawful monition of the faid judge; or omit

to write or caufe to be written fuch citations and decrees

as are to be put in execution and fet forth before the next

court day; or mail not caufe all teftaments exhibited into

his office to be regiftred within a convenient time ; or (hall

fet down or enact, as decreed by the judge, any thing

falfe or conceited by himfelf, not fo ordered or decreed

by the judge ; or in the tranfmiffion of proceffes to the

judge ad quern, (hall add or infert any falfhood or untruth,

or omit any thing therein, either by cunning or by grofs

negligence ; or in caufe 3 of inftance, or promoted of office,

(hall receive any reward in favour of either party, or be

of counfel directly or indirectly with either of the parties

in fuit ; or in the execution of their office fhall do ought
elfe malicioufly, or fraudulently, whereby the faid eccle-

fiaftical judge or his proceedings may be flandred or de-

famed : we will and ordain, that the faid regifter, or his

deputy or fubftitute, offending in all or any of the pre-

miffes, fhall by the bifhop of the drocefe be fufpended

from the exercife of his office, for the fpace of one two
or three months or more, according to the quality of his

offence -, and that the faid bifhop fhall affign fome other

publick notary to execute and difcharge all things pertain-

ing to his office, during the time of his faid fufpenfion.

3. Dr Godolphin fays, If there be a queftion between
two perfons touching feveral grants, which of them fhall

be regifter of the bifhop's court ; this (hall not be tried

in the bifhop's court, but at the common law : for altho'

% the
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the fubje&um circa quod be fpiritual, yet the office it felf

is temporal. God. 125.

So in the cafe of K. and Ward^ H. 4 G. 2. There was
a mandamus to Dr Ward the commiflary, to admit Henry
Dryden to be deputy regifter of the archbifhop of York's

court ; fuggefting that Dr Thomas Sharpe had been ad-

ifiiftecl to the office, to execute the fame by himfelf or his

deputy ; that he had appointed Dryden (who is averred

to be a fit perfon) to be his deputy, whom the commiflary

had refufed to admit, to the great damage of Dr Sharpe

who complains ; and therefore the writ commands the

commiflary to admit and fwear Dryden, or fhew caufe to

the contrary. To this the cotritniflary returns ; that long

before the conftituting Dryden to be deputy, John Sharpe

and Thomas Sharpe were admitted to the office as prin-

cipals, to hold for their lives, and the life of the furvivor;

that they, in the year 17 14, appointed John Shaw to be

their deputy, who executed the office till John Sharpe

died , that Thomas Sharpe furvived, and on May 12,

1727, by a new appointment constituted Shaw his deputy,

who was admitted, and executed the office until fufpended

in the manner after mentioned ; that Shaw at the time of

his admiffion took an oath, that he would juftly and ho-

neftly execute the office without favour or reward, and

do every thing incumbent on the office, and not be an

exafter or greedy of rewards ; and then fets forth the

134th Canon; and further, that whilll Shaw was deputy,

feveral proctors of the court on the fixteenth of February

1727 exhibited to the commiflary feveral articles againft.

him, complaining of divers mifbehaviours in his office,

contrary to feveral of the particulars fet forth in the faid

canon ; that Shaw being fummoned on the fixth of April

1728, gave in his anfwer in writing (which is fet forth) ;

and then the return goes on, that forafmuch as it appear-

ed to the commiflary that the anfwer was inefficient, and

that Shaw had confefled himfelf guilty of feveral omiffions

and extortions in the exercife of his office, therefore upon
complaint thereof to the archbifhop, he on the twenty

firft of May 1728, by his commifiion under his archiepif-

Copal feal directed to the commiflary, and reciting that

Shaw had been guilty in the manner before mentioned*

doth therefore impower the commilfary to fufpend hirn

and aflume another notary publick ; that by virtue hereof,

he on the twentv fourth of May 1728 fufpended Shaw for

five years, and aflumed Jofeph Leech a notary publick,

who before the conftituting Dryden to be deputy, took

upon
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sipon him and hath ever fince executed the office ; that

Shaw appealed, and in that appeal alledged> that on the

twenty tmrd of May ^28 he refigned the office, and that

Dr Sharpe had appointed William Smith to be deputy ;

that delegates were appointed, who on the twenty third

of Oftober 1728 iffued an inhibition to the commiffary,

that pending the appeal he fhould do nothing to the pre-

judice of the appellant 3 that the appeal remains undeter-

mined ; and for thefe reafons he cannot admit Dryden to

be the deputy of Dr Sharp. Strange argued, that the

return was ill, and that there ought to be a peremptory

mandamus ; which argument was to the following effect

;

€i I muft obferve in general, that there is no incapacity

returned in Dryden, no want of any regular appointment

01 deputation ; on the contrary it appears, that Dr Sharpe
had a power to make a deputy, and that he hath executed

it wirh regard to Dryden As therefore Dryden hath pri-

ma facie a regular title to the office, the commifiary who
is to admit him ought not to refufe to do his duty; efpe-

cialiy confidering, that the admiffion gives no right, but
only a legal pofTeffion, to enable him to aflert his right if

he has any And upcr. this foundation it is, that non fuit

eleclus hath been held no good return to a mandamus to

fwear in a churchwarden, becaufe it is directed only to a

minifterial officer, who is to do his duty, and no inconve-

nience can follow ; for if the party hath a right, he ought
to be admitted ; if he hath not, the admiffion will do him
no good : This effect of a mandamus to admit, was laid

down in the cafe of the king againft the dean and chapter

of Dublin, H. 7 G. which was a mandamus to admit one
Dougate to his feat in the choir and his voice in the chap-
ter ; for wherever the office is but minifterial, he is to

execute his part, let the confequence be what it will : In
the cafe of the king and Simpfon, M. 11 G. there was a

mandamus to the archdeacon of Colchefter, to fwear Rod-
ney Fane into the office of churchwarden ; the archdea-

con returned, that before the coming of the writ he recei-

ved an inhibition from the biihop ; but the court held

that was no excufe, and that a minifterial officer is to do
his duty, whether the aft will be of any validity or not

:

In the cafe of Taylor and Raymond, M. 4 G. to a man-
damus to fwear in a churchwarden, it was returned, that

before the cominp of the writ he had fworn in another,

and it was held an ill return, for be the right which way
it will, the officer is to do his duty : Thefe two laft cafes

are both in point ; in one theie was an inhibition (as

I there

/
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there is in this cafe), and in the other there was another

officer, as they pretend there is here, to wit, Jofeph

Leech : But what is that inhibition ? it is, to do nothing

that may prejudice the appeal : Can this hurt Shaw ? no ;

if he is relieved on the appeal, he will be reftored, tho*

another is admitted; if he is not relieved, it muft be for

want of a right, and he will not be capable of fuffering

any prejudice by the other's admiffion : But, what takes

off all pretence of the inhibition's being material in this

cafe is, that it appears by Shaw's own fhewing, that he

had the day before his fufpenfion furrendred his deputa-

tion ; and that accounts for the laft part of the return,

that the appeal is undetermined, it not being of any con-

fequence to Shaw to profecute it any further ; befides,

this would be to deprive Dr Sharpe of the benefit of this

office as long as Shaw fhall think fit to fieep upon the ap-

peal, Dr Sharpe having no power to expedite the deter-

mination : A deputy is but at will ; and this is to deprive

Dr Sharp of his will for five years ; which fufpenfion I

take to be illegal ; for the expreffion in the canon of fuch

a number of months or morc> muft have a reafonable con-

ftruction, and can never be extended to five years : Shaw
is intirely divefted of the office, which anfwers the pur-

pofe of reformation better than a bare fufpenfion : As
therefore the office is vacant, there can be no reafon why
the commifTary mould refufe to fill it up ; and a peremp-

tory mandamus ought to go." And by the court: Surely

it is attempting too much, to fupport this as a good re-

turn ; the efFect of a mandamus, as laid down, is certain-

ly fo, that it gives no right : The canon only intended,

that the bifhop fhould fufpend, where the principal would

not revoke ; but an actual revocation is better than a fuf-

penfion : It would be carrying the power of inhibitions a

great way, if we fhould allow them the force contended

for by the return : We are therefore all of opinion, that

the return is ill. Then exception was taken to the writ,

that a mandamus would not lie for a deputy ; and for this

was cited 6 Mod. 18. where Holt chief juftice lays it down,

that for a deputy a mandamus will not lie : But it was
anfwered, that this is not a mandamus for the deputy,

but for the principal to be admitted to have a deputy ; the

refufal of Dryden is laid to be, to the great damage of Dr
Sharpe, and therefore to do Dr Sharpe right in the pre-

mises is the writ awarded ; it appears Dr Sharpe has a

freehold in the office, fo tho' his deputy is but at will, he

hath it for life; and in I Venir. no. a mandamus was

granted.
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granted to reflore a perfon to the office of deputy (reward

of the court of the council of the Marches, and it was
held to lie for a revocable deputy, becaufe the principal

hath no other way to get him admitted ; and in the report

of the 'ame cafe in 1 Lev. 306. it is faid by the court,

that altho' a mandamus doth not lie for a deputy, yet it

lies for him who deputes him, to have him admitted or

reftored, for otherwife he may be deprived of his power to

make a deputy. Then it was further objected, that a

mandamus doth not lie for a fpiritual office ; and for this

were cited divers cafes, where it was determined that a
mandamus will not lie for a proctor, who belongeth as

much to the ecclefiaftical court as the regifter doth : Unto
which it was anfwered, that this is not any objection ;

a mandamus hath been granted to admit an under-fchool-

mafter, and yet fchoolmafters are within the canons of

1603 as well as regifters j To in the cafe of Mr Folks
lately, for the office of apparitor general of the archbifhop

of Canterbury ; fo it hath been often granted for a parifh

clerk ; for a fexton ; fo in like manner it was granted to

reftore Dr Bentley to his degrees ; and to admit Dr Sher-

lock to a prebend at Norwich ; and it is to be obferved,

that no affize will lie for this office, therefore if the party

hath not this remedy, he hath none ; the reafon why it

was refufed to a proctor was, becaufe it did not appear

what intereft he had, but here appears a freehold. And
by the court ; We all think this writ is good, notwith-

ftanding the exceptions that have been taken, and there-

fore a peremptory mandamus muft go. Str> 893%

a&estftet booft.

Ik T-
* HE keeping of a church book, for the age of Regifterofchrif-

1 thofe that fhould be born and chriftened in the tenings, marria-

parifh, began in the thirtieth year of king Henry the
8"' and buflal?*

eighth. God. 144^ 145. 3 Burnet 139.
And the following canon, in the main of it, was only

a reinforcement of one of the lord Cromwell's injunctions

in the year 1538 ; which was continued in thofe of king

Edward the iixth, and of queen Elizabeth ; in whofe
reign, a proteftation being appointed to be made by mini-

flers at inftitution, one head of it was, 1 fhail keep

the regifter book, according to the queen's majefty's in-

junctions. Gibf. 204.

Vol. III. T By
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By Can. 70. In every parijb church and chapel within this

realm, flail be provided one parchment book at the charge of the

parifh, wherein pall be written the day and year of every

chrijlening, wedding, and burial, which have been in the pa-

rip fince the time that the law was firjl made in that behalf

fo far as the ancient books thereof can be procured, but efpecially

price the beginning of the reign of the late queen. And for the

fafe keeping of the faid book, the churchwardens, at the charge

of the parifl, pall provide one fure coffer, with three locks and

keys ; whereof one to remain with the miniffer, and the other

two with the churchwardens feverally ; fo that neither the mini-

fler without the Huo churchwardens, nor the churchwardens

without the minijler, pall at any time take that book out of the

faid coffer. And henceforth upon every fabbath day, immedi-

ately after morning or evening prayer, the minijler and church-

wardens flail take the faidparchment book out of the faid coffer

,

and the minijler in the prefence of the churchwardens flail

write and record in the faid book, the names of all perfons chrif-

tened, together with the names andfirnames of their parents,

and alfo the names of all perfons married and buried in that

parifl, in the week before, and the day and year of every fuch

chrijlening, marriage, and burial; and that done, they flail

lay up that book in the coffer as before : And the minijler and

churchwardens, unto every page of that book, when it flail be

filed with fuch infriptions, flail fubferibe their names. And
the churchwardens jlmll once every year, within one month after

the five and twentieth day of March, tranfmit unto the biflop

of the diocefe or his chancellor, a true copy of the names of all

perfons chrijlened married or buried in their parip in the year

before (ended the faid five and twentieth day of March) , and

the certain days and months in which every fuch chrijlening

marriage and burial was had, to be fubferibed with the hands

of the faid minijler and churchwardens, to the end the fame
may faithfully be preferved in the regijlry of the faid biflop ;

which certificate flail be received without fee. And if the mi-

ni tier or churchwardens flail be negligent in performance of any

thing herein contained; it fljall be lawful for the biflop or his

chancellor to convent them, and proceed again/} every of them as

contemners of this our conjlitution.

Shall write and record in the faid book] Which book is

good evidence, and the falfifying of it is punifhable at

common law. Gibfi 204.

The names of all perfons chrijlened and alfo of all perfons

married and buried within that parifl] That is to fay, at

the parifh church there : for when this canon was made,

and



SXtQiittt booit 275
and for all the time before, there was none chriftened,

married, or buried elfewhere; except among!! the papifts,

in whom it was very penal fo to do ; and the regiftring

and authenticating an act againft law could not be intend-

ed. Nor doth any thing in the act of toleration require

the parifh minifter to regifter the chriftenings marriages

or burials of any protectant dilTenters, which are not per-

formed in the church according to the rites of the church

of England. And it feemeth incongruous and unjuftifiable

for him, to make a record of that, which poffibly, and
very probably, he knoweth nothing of.

2. By the 26 G. 2. c. 33. For preventing undue entries Of marriages ia

and abufes in regifters of marriages ; the churchwardens
par 1CU ar *

and chapelwardens of every parifh or chapel ry (hall pro-

vide proper books of vellum, or good and durable paper,

in which all marriages and banns of marriage refpectively,

there publifhed or folemnized, fhall be regiftred ; and
every page thereof fhall be marked at the top, with the

figure of the number of every fuch page, beginning at

the fecond leaf with number one; and every leaf or page

fo numbred fhall be ruled with lines at proper and equal

distances from each other, or as near as may be ; and all

banns and marriages publifhed or celebrated in any church
or chapel, or within any fuch parifh or chapelry, fhall

be reflectively entred regiftred printed or written upon,

or as near as conveniently may be to fuch ruled lines,

and fhall be figned by the parfon vicar minifter or curate,

or by fome other perfon in his prefence, and by his direc-

tion ; and fuch entries fhall be made as aforefaid, on or

near fuch lines in fucceftive order, where the paper is not

damaged or decayed by accident or length of time, until a

new book fhall be thought proper or neceflary to be pro-

vided for the fame purpofes, and then the directions afore-

faid fhall be obferved in every fuch new book : and all

books provided as aforefaid, fhall be deemed to belong to

every fuch parifh or chapelry refpe£tlvely, aiid fhaii be

carefully kept and preferved for publick ufe. f. 14.

And in order to preferve the evidence of marriages, and
to make the proof thereof more certain and eafy, and for

the direction of minifters in the celebration of marriages

and regiftring thereof, it is enacted, that all marriages

fhall be folemnized in the prefence of two or more credible

witnefTes, befides the minifter who fhall celebrate the

fame; and that immediately after the celebration of every

marriage, an entry thereof fhall be made in fuch regifter

to be kept as aforefaid ; in which entry or regifter it ilvJA

T 2 be
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be expreffed, that the faid marriage was celebrated by
banns or licence ; and if both or either of the parties mar-
ried by licence be under age, with confent of the parents

or guardians as the cafe (hall be ; and fhall be figned by
the minifter with his proper addition, and alfo by the par-

ties married, and attefted by fuch two witnefles ; which
entry fhall be made in the form or to the effecl: following ;

A - B
- «/[,£] p"^ and c - D

- «r[&]
[church ~~\

, j
J
by

[,. with confent of\* ,. this day of
licence J J J

|_
guardiansJ J J

• in the year—

—

r
Reelor—i

Vicar
j

Cufate~i

This marriage wasfolemnized between us
j p r\ Xinihepre-

And if any perfon fhall, with intent to elude the force

of this act, knowingly and wilfully infert, or caufe to be

inferted in the regifter book of fuch parifh or chapel ry as

aforefaid, any falfe entry of any matter or thing relating

to any marriage ; or falfly make alter forge or counterfeit

any fuch entry in fuch regifter, or caufe or procure the

fame to be done, or acl: or afiift therein ; or utter or pub-

lifli as true any fuch falfe altered forged or counterfeited

regifter as aforefaid, or a copy thereof, knowing the fame

to be falfe altered forged or counterfeited ; or fhall wil-

fully deftroy, or caufe or procure to be deftroyed, any

regifter book of marriages, or any part of fuch regifter

book, with intent to avoid any marriage, or to fubject any
perfon to any of the penalties of this act ; he fhall be

guilty of felony without benefit of clergy,
f. 16.

Of bumls in 3. By the 30 C. 2. c. 3. for burying in woollen, it is

particular. enacted, that the minifter of every parifh fhall keep a re-

gifter, in a book to be provided at the charge of the pa-

rifh, and make a true entry of all burials within his

parifh, and of all affidavits of perfons being buried m
woollen brought unto him according to the faid acl: ; and

where no fuch affidavit fhall be brought unto him within

the
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the time therein limited, he fhall enter a memorial there-

of in the faid regiftry, againft the name of the party in-

terred, and of the time when he notified the fame to the

churchwardens or overfeers of the poor according to the

faid a£r.
f. 7.

E. 6 G. 2. Dormer and Ekyns, Mr Mney moved for

an information in the court of king's bench, againft Mr
Ekyns, reclor of the parifh church of Walton, and
againft Mr Bonner curate of the fame church, for refufing

to give Mr Dormer copies of certain parts of a regifter

belonging to that parifh, and likewife for refufing to give

him a certificate of certain perfons of the family of the

Dormers being born in that parifh. He faid, that an
ejectment was depending in this court, at the time this

refufal was made, and ftill continued to be fo, between

Mr Dormer and Mr Parkerfon and his wife, concerning

certain lands which the plaintiff
7 claimed as heir male of

the Dormer family. Several of that family were born in

the parifh of Walton ; and for this reafon it was necelTary

to have copies of feveral parts of the regifter, and likewife

a certificate of the birth of many in that family. Accord-
ingly Mr Dormer made his application to the reclor and
curate of that parifh for this purpofe, and offerd to pay
them for the fame ; but they refufed letting him have

them ; and the only reafon they gave was, that Mr Par-

kerfon and his wife were the defendants, and they would
do nothing to their prejudice. Of this facl he faid he had
an affidavit; and for fuch an extraordinary denial of juftice

he hoped the court would grant an information. The
court faid, you have a right to infpeel the publick books
of the parifh ; but cannot oblige the rector or curate to

make you out either copies of thofe books, or a certifi-

cate ; for which reafon, they could not grant the motion.

Upon this he changed his motion, and defired a rule to

infpeel: thofe books. The court faid, motions to infpeel:

the publick books of corporations, they grant without an
affidavit -, but in motions to infpeel the publick books of a

parifh, an affidavit is always requifite. By fuch affidavit,

they faid too, it muft be fworn, that the copies of them
are necelTary to be produced in evidence at a trial of a
caufe depending, and likewife that the infpeclion of thofe

books to take copies has been demanded and refufed. Now
in the prefent cafe, the flrft part was fworn to, but not
the latter ; for which reafon the court refufed to make
any rule at prefent. 2 Barnard. 269.

T 3
[Note,
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[Note, the regifter book belongs to the parifh, and the

incumbent alone is not intruded with the keeping of it,

much ltfs the curate. But by the canon abovementionecj

it is to be kept under three locks, the key of one only of

which locks the minifler is to keep, and the churchwar-

dens the other two. So that the application in fuch cafe,

as it feemeth, ought to be to the minifter and church-

wardens.]

Repair of the Church. See Cljt!tC{j*

ft

•Renccnctby ca- u f^THO. The bifhop fhall provide, that in every

\f church there {hall be one refident, who fhall take

care of the cure of fouls, and exercife himfelf profitably

and honeftly in performing divine fervice and adminiftra-

tion of the facraments. Athon 36.

The rule of the ancient canon law was, that if a cler-

gyman deferted his church or prebend, without juft and

neceflVy caufe, and efpecially without the confent of the

ciiocefan, he mould be deprived. And agreeable hereunto

was the practice in this realm \ for tho' fometimes the bi-

fhop proceeded only to fequeftration or other cenfures of

an inferior nature, yet the more frequent punifhment was
deprivation. Gibf. Si J.

aefidence by the 2. Rugularly, perfonal refidence is required of ecclefi-

common law, aftical perfons upon their cures ; and to that end, by the

common law, if he that hath a benefice with cure be cho-

fen to an office of bailiff", or bedle, or the like feciilar

office, he may have the king's writ for his difcharge.

2 lift. 625.

For the intendment of the common law is, that a clerk

is refident upon his cure ; infomuch that in an action of

debt brought againll J. S. rector of D. the defendant plead-

ing that he was demurrant and converfant at B. in ano-

ther county, the plea was over-ruled ; for iince the de-

fendant denied not that he was rector of the church of D.
he fhall be deemed by law to be demurrant and conver-

fant there for the cure of fouls. 2 Inft. 625.

JUfidence by fta- 3' ^Y tne ftatute of articuli clerl^ 9 Ed. 2. ft. I. C. 8,

tute. In the articles exhibited by the clergy, one is as follows :
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Alfo barons of the king's exchequer , claiming by their privilege,

that they ought to make anfwer to no complainant out of the

fame place, do extend the fame privilege unto clerks abiding

there, called to orders or unto refidence, a)id inhibit ordinaries

that by no means or for any caufe, fo long as they be in the

exchequer, or in the king's fervice, they Jhall not call them to

judgment: Unto which it is anfwered, // pleafeth our lord

the king, that fuch clerks as attend in his fervice, if they

offend, Jhall be correal by their ordinaries, Hie as other ; but

fo long as they are occupied about the exchequer, they [hall not

be bound to keep refedence in their churches : And this is added

of new by the king's council ; The king and his anceflors, fince

time out of mind, have ufed that clerks which are employed in

his fervice, during fuch time as they are in fervice, fall not be

compelled to keep refdence at their benefices \ and fuch things as

be thought neceffary for the king and commonwealth, ought not

to be faid to be prejudicial to the liberty cf the church.

If they offend] This extendeth only to offences or

crimes, whereof the ecclefiaftical court hath cognizance,

as herefy, adultery, and the like ; which the ordinary may
correct ; and not unto civil actions. 2 Infl. 624.

Added of new by the king's council] By this is meant the

parliament, or common council of the realm, as it is

termed in original writs, and in other legal records, and

fo it is taken in other acts of parliament, and in the pre-

amble of this act: alfo. 2 lnjl. 624.

That clerks which are employed in his fervice] This is ge-

neral, and not limited (as the former is) to the privilege

of the exchequer ; but extendeth to any other fervice for

the king and commonwealth : as if he be employed as an
anbaffador into any foreign nation, or the like fervice of

the king, which is for the publick, which ever muft be

preferred before the private. 2 Infl. 624.

The king and his ancefors fince time out of mind have ufed]

The clergy in this parliament inveighing vehemently

againft this anfwer, and that it tended to the breach of the

ecclefiaftical liberty, which was granted to them by magna
charta, and often confirmed by other acts of parliament,

that the church a/* England Jhall be free ; to this it was an-

fwered, that the words fubfequent in the magna charta

explained thefe words, and Jhall have all her whole rights

and liberties inviolable ; fo as the clergy cannot claim any
right but jus fuum, nor any liberty but libertates fuas (as

the words are) : and the point here in queftion, viz. to

T 4 proceed
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proceed againft a clerk for non-refidence, whilft he was in

the king's fervice for the commonwealth, was neither jus;

fuum, nor libertas fua, but libertas regis. And therefore

the parliament thought it fit to declare, that the king an4

his anceftors had ul'ed this liberty or prerogative time out

of mind : and where it was faid, that this tended to the

prejudice of the liberty of thfe church, the parliament

thereto anfwered (which is worthy, lord Coke fays, to be

written in letters of gold), Such things as be thought necejfary

for the king and commonwealth, ought not to be faid to be "pre-

judicial to the liberty of the church. 2 Inft. 624.

By the 21 H. 8. c. 13. commonly called the ftatute of

non-refidence: As well every fpiritual perfon, now being pro-

moted to any archdeaconry deanry or dignity in any monaJleryy

or cathedral churchy or other church conventual or collegiate, or

being benefeed with any parfonage or vicarage \ as all and

every fpiritual perfon and perfons, which hereafter Jhall be pro-

moted to any of the faid dignities or benefices, with any parfo-

nage or vicarage, Jhall be perfonally reftdent and abiding in at

and upon his faid dignity, prebend, or benefice, or at any one

of them at the leajl ; and in cafe he Jhall not keep refidence at

one of them as aforefaid, but abfent himfelf wilfully by thefpace

of one month together, or by the fpace of two months to be at

feveral times in any one year, and make his refidence and abi-

ding in any other places by fuch time ; he Jhallforfeit for every

fuch default 10 1, half to the king, and half to him that will

fue for the fame in any of the kings courts by original writ of
debt bill plaint or information, in which aclion andfuit the de-

fendant Jhall not wage his law nor have any ejfoin or proteclion

allowed, f. 26.

And if any perfon or perfons Jhall procure at the court of
Rome, or elfewhcre, any licence or difpenfation to be non-re-

fident at their faid dignities, prebends, or benefices, contrary to

this ad ', every fuch perfon, putting in execution any fuch dif-

penfation or licence for himfelf, jhall incur the penalty of 20 /

for every time fo doing, to be forfeited and recovered as afore*

faid, andfuch licence or difpenfation Jhall be void. f. 27.

Provided, that this aft of non-refidence Jhall not extend nor

he prejudicial to any fuch fpiritual perfon as Jhall chance to be

in the king's fervice beyond the fea, nor to any perfon going to

any pilgrimage or holy place beyond the fea, during the time that

theyjhall fo be in the king's fervice, or in the pilgrimage going and

returning home ; nor to any fcholar or fcholars being converfant

and abiding for Jludy, without fraud or covin, at any univer-

fity within this realm or without -

3 nor to any of the chaplains
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ef the king or queen, daily or quarterly attending and abiding

in the king's or queen s mojl honourable houjhold ; nor to any

of the chaplains of the -prince or princefs, or any of the king's

cr queen's children, brethren, orfilers, attending daily in their

honourable houjholds, during fo long as they Jhall attend in any

of their houjholds ; nor to any chaplain of any archbijhop or bi-

Jhop9 or of any fpiritual or temporal lords of the parliament*

daily attending abiding and remaining in any of their honoura-

ble houjholds ; nor to any chaplain of any dutchefs, marquefs,

countefs, vifcountefs, or baronefs, attending daily and abiding

in any of their honourable houjholds ; nor to any chaplain of the:

lord chancellor, or treafurer of England, the king's chamber-

lain, or Jfeward of his houjhold for the time being, the trea-

furer and controller of the king's mofl honourable houjholdfor the

time being, attending daily in any of their honourable houjholds ;

nor to any chaplain of any of the knights of the honourable order

of the garter, or of the chief jufiice of the kings bench, war-
den of the ports, or of the majler of the rolls, nor to any chap*

lain of the king's fecretary, dean of the chapel, amner for the

time being, daily attending and diveding in any their houfjolds,

during the time that they Jhallfo abide and dwell withoutfraud
or covin, in any of the faid honourable houjholds ; nor to the

majler of the rolls, or dean of the arches, nor to any chancellor

or commijjary of any archbijhop or bijhop, nor to as many of
the twelve majlers of the chancery and twelve advocates of the

arches as Jhall be fpiritual men, during fo long time as they

Jhall occupv their faid rooms and offices \ nor to any fuch fpi-
ritual perfons as Jhall happen by injnnclion of the lord chancel-

lor, or the king's council, to be bound to any daily appearance

and attendance to anfwer to the law, during the time offuch in-

junction . f. 28.

Provided alfo, that it ftjall be lawful to the king, to give licence

to every of his own chaplains, for non-refidence upon their be*

nefices ; any thing in this a£t to the contrary notwithstanding*

f. 29.

Provided alfo, that every dutchefs, marquefs, countefs, ba-

ronefs, widows, which Jhall take any hujbands under the degree

of a baron, may take fuch number of chaplains as they might

have done being widows ; and that every fuch chaplain may
have like liberty of non-refidence, as they might have had

if their faid ladies and miflrejjes had kept them]'elves widows,
{

- 33-

Promoted to any archdeaconry, deanry, or dignity'] Arch-
deaconries and deanries being mentioned firft, the word
dignity (according to the common rule of thre interpreta-

tion



282 • &e(i&ence.
tion of ftatutes) fhall nor extend to higher degrees, as to

archbifhops or bifhops ; but only to dignities of the like

or inferior nature to thofe fpecified. But if a bifhop be

alfo an archdeacon, dean, or other inferior dignitary (not

excepted by this ftatute) by commendam ; he is, as fuch,

punifhable by this ftatute for non-refidence. Gihf. 886.

Dignity] E. 41 Eliz. Broughton and Goujley. Informati-

on upon the ftatute for non-refidence. The defendant

pleaded, that he was chofen gofpeller in the church of St

Paul, London ; and was refident there by reafon of that

dignity. And it was thereupon demurred. It was argu-

ed for the plaintiff, that this was not any dignity to ex-

cufe the defendant. The civilians divided fpiritual func-

tions in three degrees; 1. A function which hath jurif-

diction ; as bifhop, or dean. 2. A fpiritual adminiftra-

tion with a cure ; as parfon of a church. 3. They who
have neither cure nor jurifdiction ; as prebendaries, chap-

lains, and fuch like, And they defined a dignity to be,

an acclefiaftical adminiftration, with jurifdiction or power

conjoined ; and thereby they excluded the two laft degrees

from being any dignity : a multo fortiori, the common
law doth fo ; and for that purpofe were cited divers cafes

where it was fhewn, that an archdeacon is not a name of

dignity ; that a parfon is not a name of dignity; a provoft

;

a precentor ; a chaplain : and particularly, that if a vicar

of St Paul's hath a benefice with cure, he ought to be re-

fident upon it ; and yet that this is a greater dignity than

gofpeller. And of that opinion were Popham and Clinch

(the other juftices being abfent) that it was not a dignity

within this ftatute. But they would advife upon hearing

the defendant's counfel. And it was adjourned. But af-

terwards the defendant compounded. Cro. Eliz. 663.

Benefices, with any parfonage or vicarage] The fenfe being

fomewhat imperfect as theie words ftand, and the words

differing in form of expreffion from the foregoing part of

the fentence ; there feemeth to have been a miftake eithe^

in the record or in the tranfcript, and that the words

fhould ftand thus, beneficed with any parfonage or vicarage.

Shall he perfonally refident] In the cafe of Sands and Pin-

der> M. 44 Eliz. Where the parfon claimed a way from

his houfe to a hamlet there named, and it was not alledg-

ed in his plea in what vill the laid houfe was ; it was ne-

verthelefs adjudged to be good, upon this reafon, that the

parfon fhould be always intended to be refident within his

parfonage, Cro, EUz. 898.

4 Or
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Or at any one of them at the leaji] So that perfons who

have a plurality of benefices with cure, or thofe who have

a benefice and dignity, or benefices and dignities, are not

punifhable for non-refidence by this ftatute, if they be du-

ly reiident upon any one dignity or benefice. Gibf. 886.

By the ancient canon law, where a benefice was an-

nexed to a dignity or prebend, the perfon was not obliged

to refidence upon the benefice, but at the fuperior church,

where his attendance was fuppofed to be more immediate-

ly neceffary. Gibf. 887.

But abfent himfelf ivilfully] So that if he hath no parfo-

nage houfe, or remove by advice of his phyfician for bet-

ter air in order to the recovery of his health, or be remov-

ed and detained by imprifonment, or the like ; he is not

punifhable within this ftatute, which fuppofeth the abfence

to be voluntary. Infomuch that an information upon the

ftatute hath been adjudged infufncient, for want of the

word wilfully exprefsly inferted, which the court agreed

W.as of force, and muft be in of neceffity. Gibf 887.

And make his refidence and abiding in any other places'] Al-

tho* by the ftatute of the 13 Eliz. c. 20. where the words

are ordinarily refident andferving the cure, a parfon may live

in another parifh, and yet the leaf mall not be void, in

cafe he ferve and attend his cure, at the proper feafons ;

yet by this ftatute, where the words are, that he fhall be

abiding in at and upon, and not abiding in any other place,

it is not only non-refidence to dwell in another parifh,

in cafe the incumbent hath a parfonage houfe to dwell in 5

but it is alfo non-refidence to dwell in another houfe of the

fame parifh. Becaufe the ftatute was made, not only that

the cure fhould be ferved, and hofpitality maintained

;

but alfo that the parfonage houfe fhould be upholden, and
preferved in a condition fit for incumbents to live in>

which cannot ordinarily be fuppofed, if the prefent incum-
bent doth not inhabit it. And if the ftatute fhould be

otherwife conftrued, many inconveniences would infue.

For parfons would purchafe other houfes within their pa-

rifhes, and be always refident upon them, and fufFer their

parfonage houfes to decay, and impoverifh their glebe,

and inrich their own pofleffions, in prejudice of their

fucceflbrs. Gibf 887.
For thefe reafons, tho' the incumbent in one cafe, de-

mifing the parfonage houfe, referved a chamber to him-
felf ; and in another cafe, held the whole parfonage houfe
in his own hands and occupation, and kept it in good re-

pair i
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pair ; yet both thefe were affirmed to be non-refidence

within this ftatute : becaufe it appeared, that the incum-
bents were perfonally refident in other houfes ; even tho%
in the fecond cafe, the houfe he refided in was within
twenty yards of the rectory ; and the firft alfo was in the

fame town. Gibf. 8*87. 2 BrownL 54.

He Jhall forfeit for every fuch default 10I] This (Dr
Gibfon obferves) is a coercion upon incumbents, which
may be ufed by any perfon or perfons whatfoever ; and
doth not fuperfede or affect the right that the ordinary

hath, by the laws of the church, to punifh non-reiidence

by ecclefiaftical cenfures : which (in cafe of obftinacy on
the part of the incumbent) may be carried (as was faid be-

fore) to deprivation. Gibf 887.

But this hath been denied by others, who contend, that

the ftatute fuperfedeth the canon law in this particular,

and is now the only rule and meafure of proceeding.

The reafons which have been alledged on each fide, will

fall in after the three next ftatutes, which are fupplemen-

tary to, and illuftrate in fome refpects this ftatute.

In any of the kings courts] That is, as is further expreff-

ed, where there may be efToin, wager of law, and pro-

tection , and therefore not before the juftices of aflize, or

of oyer and terminer. Gibf. 887.

So in the cafe of Garland and Burton, M. 12 G. 2. An
information was brought at the aflizes, againft the defen-

dant for non-refidence Upon this ftatute ; by which the

action is given to him that will fue in any of the king's

courts, by bill plaint or information, in which no eilbin

is to be allowed. And upon demurrer the court held,

that it would riot lie at the aflizes, but muft be brought

in the king's bench. For the 21 fa. c. 17. never intend-

ed to give a new jurifdiction to the aflizes, in cafes where
they had it not before. Sir. 1103.

Shall procure at the court af Rome, or elfewhere, any li-

cence ar difpenfation to be non-rtfident, contrary to this acl] In

our ecclefiaftical records, we find abundance of licences

for non-refidence, granted by the ordinaries, on account

of attendance upon bifhops, abbots, earls, barons, and

the like ; which licences were fo limited, as to continue

in force for a year, or two, or three, or fo fong as they

fhould continue in their lords fervice. And the provifoes

in this act (Dr Gibfon obferves, according to the fore-

going doctrine) being only exemptions from the penalties

of it, the fame canonical obligation (he fays) refts upon,

thofe3
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thofe, as well as other incumbents, who defire at any

time to be non-refident on fuch occafions, namely, to

pray and obtain the licence of the bifhop, and to return

to refidence when cited and admonifhed by him ; or other-

wife to be liable to ecclefiaftical cenfures, in fuch manner

as they were before the making of this act. Gibf. 887.

To any perfon going to any pilgrimage] It is thought fit

here, and in the fubfequent claufes, to recite the excep-

tions at large, that the whole taken together may be the

better underftood ; notwithstanding that divers of thefe par-

ticulars are now of no fignification, as this (for inftance)

concerning pilgrimages, and thofe in fome of the follow-

ing ftatutes concerning the officers of the court of augmen-

tations, the matter of wards and liveries, and the like,

which are now abolifhed by acT: of parliament.

Nor to any fcholar being converfant and abiding for Jludy\

without fraud or covin, at any univerfty] Inftances of fuch

licences in the ecclefiaftical records are without number ;

but becaufe they were much abufed, to the cloaking of

idlenefs and diflblute living, under pretence of ftudy, they

were fpecially regulated and limited by the ftatute of the

28 H, 8. c. 13. hereafter following.

Nor to any chaplain of any archbijhop or bifhop, or of any

fpiritual or temporal lords of the parliament] The fervice of

the bifhop is allowed by the canon law to be a fuflicient

licence for non-refidenee : For the neceffary care and bu-
iinefs of a diocefe do require, that the bifhop fhould have
the afliftance of one or more clergymen. And fince it is

much eafier to find a proper curate to ferve a parifh, than
a proper perfon to advife and affift the bifhop in the gene-
ral care of the diocefe ; the law confiders the perfon who
abides with the bifhop for thefe purpofes, as more ufefully

employed, than if he were confined to the care of one pa-

rifh only. Bijhop Sherlock's charge in the year 1 7 59. page 9.
And the ftatute hath extended this exemption to other ca-

fes not exprefsly mentioned in the canon law ; as to the

chaplains of the nobility and great officers of the crown :

tho' cafes of this kind had ufually been difpenfed with he-
tore the act. ; which difpenfations were founded upon the

general power referved to the bifhop by the canon law, to
difpenfe where there appeared to him to be a juft and rea-

fonable caufc. And fince the virtue and example of great
and potent families will necefTarily have a great influence

upon the manners and relio-ion of any countrv ; it was
thought reafonable, to difpenfe with the perfonal atten-

dance
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dance of an incumbent in his parifh, whilft he was em-
employed in performing the offices of his function in fuch

families. Id. p. 9, 10.

During the time that they Jhall fo abide and dwell without

fraud or covin ^ in any of the faid honourable hou/holds] The fla-

tute considers the fervice of the chaplain in the houlhold of
his lord, as the only ground of the exemption ; and it cannot
be doubted (Dr Sherlock fays), but that fuch fervice is

only meant, as is proper and peculiar to the office of chap-
lain. And therefore a mere retainer (he fays) of a cler-

gyman to be chaplain to a nobleman, unlefs he actually

abides and dwells in the houfehold, is no title to the ex-

emption of the ftatute ; and if one retained and titled

chaplain abides in the houfhold to do any other fervice,

and not the fervice of a chaplain, it is not fuch an abi-

ding as the ftatute intends, but is fraudulent and covinous.

Id. p. 10, 11.

// fhall he lawful to the king to give licence to every ofhis

own chaplains for non-refdence] In the former part of the

a£t it was exprefTed, that the feveral chaplains therein

mentioned might be difpenfed withal for their non-refi-

dence, during fuch time only as they mould be and remain

in the houfhold of thofe who retained them : but this

claufe feemeth to contain one exception to that limitation,

with regard to the chaplains of the king ; who may (as

it feemeth) by this claufe give licence to any of his own
chaplains for non-refidence generally, and not only du-
ring the time of their attendance in the houfhold : And
this provifo feemeth only to be a faving of the king**

right which he had before, as is fet forth in the anfwer to

one of the articuli cleri before mentioned, and in the com-
ment thereupon.

Shall take any hufbands under the degree of a baron'] If any

of thefe retaineth chaplains, according to this ftatute, and

afterwards taketh to hufband one of the nobility (as it was

in Melon's cafe, where the baronefs Mounteagle, after

fuch retainer, took to hufband the lord Compton) ; the

retainer remaineth in force, notwithftanding fuch mar-

riage, and the chaplains, fo long as they tend upon her

mail not be adjudged non-refidents within this a£t. 4C0.

117.

By the 25 H. 8. c. 16. Whereas by the Jlatute of the

21 //. 8. c. 13. it was ordainedy that certain honourable

perfonS}
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perfins, as well fplritual as temporal, /ball have chaplains be-

neficed with cure to ferve them in their honourable houfes, which

chaplains Jl)all not incur the clanger of any penalty or forfeiture

tnacle or declared in the fame parliament, for non-refidence upon

their faid benefices ; in which acl no provijion was made for

any of the king's judges of his high courts, commonly called the

king's bench and the common place, except only for the chief

judge of the king's bench, norfor the chancellor nor the chief ba-

ron of the king's exchequer, nor for any other inferior perfins

being of the king's mojl honourable council : // is therefore enabl-

ed, that as well every judge of the faid high courts, and the

chancellor and chief baron of the exchequer, the king's general

attorney and general folicitor, for the time that Jhall be, Jhall

and may retain and have in his houfe or attendant to his perfin^

one chaplain having one benefice with cure offouls, which may
be abfent from his faid benefice, and not refident upon
the fame ; the faid Jlatute made in the faid one and twen-

tieth year, or any other Jlatute, acl, or ordinance to the con-

trary notwithftanding.

By the 28 H. 8. c. 13. Whereas divers perfins, under co-

lour of the provifi in the adl of the 21 H. 8. c. 13. which ex-

empteth perfins converfant in the univerfiiies forJludy, from the

penalty of non-refidence contained in the faid acl, do refirt to

the univerfiiies, where under pretence of Jludy they live dijfi-

lutelyy nothing profiting themfelves by Jludy at all, but confume

the time in idlenefs and other pajlimes ; it is cnacled, that all

perfins who Jhall be to any benefice or benefices promoted as is

aforefaidy being above the age of forty years (the chancellor^

vice-chancellor, commijfary of the faid univerfiiies, wardens^

deans, provojls, prefidents, reclors, majlers, principals, and
other head rulers of colleges, halls, and other houfes or places

corporate within thefaid univerfiiies, doclors of the chair, rea-

ders of divinity in the common fchools of divinity in the faid
univerfiiies, only excepted) Jhall be refident and abiding at and
upon one of their [aid benefices, according to the intent and true

meaning of the faid former acl, upon fuch pain and penalties

as be contained in the faid former ad, made and appointed for
fuch beneficed perfins for their non-refidence ; and that none of
the faid beneficed perfins, being above the age aforefaid, except

before except, (hall be excufed of their non-refidence upon
the faid benefices, for that they beJludents or refiants within the

faid univerfities \ any provifi, or any other claufi or fentence

contained in the faid former acl of non-refidence, or any other

thing to the contrary in any wife notwithftanding.

And
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And further , that all and fingular fuch beneficed perfons<>

being under the age of forty years, refiant and abiding within

the faid univerfities, fhall not enjoy the privilege and liberty

of non-refidence, contained in the provifo of the faid former
acl, unlefs he or they be prefent at the ordinary leclure and lee-

iures, as well at home in their houfes, as in the common fchool

or fchools, and in their proper perfon keep fophifms, problems,

difputations, and other exercifes of learnings and be opponent

and refpondent in the fame, according to the ordinances andfla-

tutes of the faid univerfities ; any thing contained in thefaid

provifo , or former acl to the contrary notwithftanding.

Provided always , that nothing in this acl fhall extend to any

perfon who Jhall be reader of any publick or common leclure in

divinity, law civil, phyfick, philojophy, humanity, or any of
the liberalfciences, or publick or common interpreter or teacher

cf the hebrew tongue, chaldee, or greek ; nor to any perfons

above the age offorty years, who Jhall refort to any of the faid

univerfities to proceed doclors in divinity, law civil, or pbyfick,

for the time of their faid proceedings, and executing offuch fer-

mons, difputations, or leclures, which they be bound by the

Jlatutes of the univerfities there to do for the faid degrees fo
obtained.

By the 33 H. 8. c. 28. JVhereas by the acl of the 21 //.

8. c. 13. it was ordained, that certain honourable perfons, and

ether of the king's counfeliors and officers, as wellfpiritual as

temporal, Jhould and might have chaplains beneficed with cure,

to ferve and attend upon them in their houfes, zvhich chaplains

Jhall not incur the danger of any penalty or forfeiture made or

declared in thefaid acl for non-refidence upon their faid bene-

fices \ in which acl no provifion is made for any of the head

officers of the kings courts of the dutchy of Lancafler, the

courts of augmentations of the revenues of the croivn, the firjl

fruits and tenths, the mafier of his majeflys wards and liveries,

the generalfurveyors of his lands, and other his majeflys courts ;

It is therefore enacled, that the chancellor of the faid court of
the dutchy of Lancafler, the chancellor of the court of augmen-

tations, the chancellor of the court offirjlfruits and tenths, the

mafier of his majeflfs wards and liveries, and every of the

kings generalfurveyors of his lands, the treafurcr of his cham-

ber, and the groom of the Jlole, and every of them, Jhall and

may retain in his houfe, or attendant unto his perfon, one chap-

lain having one benefice with cure offouls which may be ab-

fent from the faid benefice, and non-refident upon the

fame; the faidflatute made in the faid twenty firjl year of his

I majeflys
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majeflys reign, or any other Jlatute, atl, or ordinance to the

contrary notwithjlanding.

Provided always, that every of the faid chaplains fo being

beneficed as aforefaid, and dwelling with any the officers afore-

named, /hall repair twice a year at the leajl to his faid benefice

and cure, and there abide for eight days at every fuch time at

the leaf}, to vifit and injlrucl his [aid cure ; on pain of \o]h,

for every time fo failing, half to the king, and half to him that

'willfue for the fame in any of the kings courts of record, in

which fuit no efjoin protection or wager of law fljall be allowed.

And here the queftion comes to be reconsidered, How
far thefe Statutes, taken together, do fuperft.de the canon
law, fo as to take away the power which t try

had before, of injoining refidence to the clergy of hi^ dio-

cefe. It feems to be clear, that before thefe ftatutes,, the

bifhops of this realm had and exercifed a power or casing

their clergy to refidence j but more frequently, they did

not exert this power, which fo far forth was to the clergy

a virtual difpenfation for non-refidcnce. But this not

exerting of their power was in them not always voluntary ;

for they were under the controlling influence of the pope,

who granted difpenfations of non-refidence to as many as

would purchafe them, and difpofed ofabundance of eccle-

fiaftical preferments to foreigners who never refided here

at all. The king alfo, as appears, had a power to re-

quire the fervice of clergymen ; and confequently in fuch

cafe to difpenfe with them for non-refidence upon their

benefices. This power of the king is rderved to him by
the aforefaid act of the 21 H. 8. c. 13. But it is the

power of difpenfation in the two former cafes which is in-

tended ro be taken away, namely, by the bifhop, and by
the pope ; and by the faid act refidence is injoined to the

clergy under the penalty therein mentioned, notwithftand-

ing any difpenkuion to the contrary from the court of

Rome or elfewhere ; with a provifo nevertheiefs, that the

faid a<5t (hall not extend nor be prejudicial to the chaplains

and others therein Specially excepted. It is argued, that

this act being made to rectify what had been infufricient

or ineffectual in the canon law, and inflicting a temporal

penalty to info^ce the obligation of refidence, the parlia-

ment intended that the faid act fhould be from thence-

forth, if not the fole, yet the principal rule of proceeding

in this particular ; and confequently, that the perfons

excepted In the act: need no other exemption than what is

given to them by the act for their non-refidence. Unto
this it is anfwered, that the intention of the act was not

Vol. Ill, U to
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to take away any power which the bifhop had of injoining

refidence, but the contrary ; namely, it was to take away
that power which the bifhop or pope exercifcd of grant-

ing difpenfations for non-refidence ; that is to fay, the

acl left to them that power which was beneficial, and on-

ly took from them that which tended to the detriment of

the church ; and confequcntly, that the bifhop may in-

join refidence to the clergy as he might before, only he

may not difpenfe with them as he did before for non-refi-

dence. And indeed, from any thing that appears upon
the face of the acl:, the contrary fuppofition feemeth to

bear fomewhat hard again-ft the rule which hath generally

been adhered to in the conflruclion of acls of parliament,

that an acl of parliament in the affirmative doth not take

away the ecclefiaftical jurifdiclion, and that the famefhall

not be taken away in any acl: of parliament but by exprefs

words. It is therefore further urged, that the three fub-

fequent acls do explain this act, and by the exprefs words

thereof do eflablifh the aforegoing interpretation. In the

firft of the three it is faid, that the perfons therein men-
tioned may retain one chaplain which may be abfentfrom his

benefice j and not refident upon the fame ; in the fecond, it is

faid, that perfons above forty years of age refiding in the

univerfities Jkall not be excufed of their non-refidence, and

again, that perfons under forty years of age fhall not enjoy

the privilege of non-refidence contained in the provifo of thefaid

former aft, unlefs they perform the common exercifes

there, and the like, which implies, that if they do this,

they fhall enjoy fuch privilege : and in the third, it is faid,

that the perfons therein mentioned may retain one chap-

lain which may be abfent from his benefice, and non-refideni

vpon the fame ; and it is not to be fuppofed, that the par-

liament intended a greater privilege to the chaplains of the

inferior officers mentioned in the faid lafr. acl, than to the

chaplains of the royal family and principal nobility men-
tioned in the firft acl:. Unto this the mofr. appofite an-

fwer feemeth to be, that it is not expreiTed abfolutely in

any of the faid three acls, that the chaplains or others

therein mentioned fhall enjoy the privilege of non-refi-

dence, or may be abfent from their benefices, and not re-

fident upon the fame ; but only this, that they may be

abfent or non-refident as aforefaid, the faidjlatute made in

the faid ttventy firfil year, or any ether flatute or ordinance to

the contrary notwithfianding. So that they are only exemp-
ted thereby from the reitraints introduced by the flatute

law ; but in other refpecls are left as they were before.—
2 But
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But concerning this, altho' it is a cafe likely enough to

happen every day, there hath been no adjudication.

4. Peccham. We do decree', that reelors who do not make Hofpitallty to be

perfonal refidence in their churches, and who have no vicars, faealJ
Jhall exhibit the grace of hofpitality by theirJlewards according

to the ability of the church \ fo that at leaf} the extreme necejfity

of the poor parijhi'oners be relieved ; and they ivho come there,

and in their pajfage preach the word ofgod, may receive necef-

fary fujlenance, that the churches be not jujlly forfaken of the

preachers through the violence cf want : for the workman is

worthy of his meat, and no man is obliged to warfare at his

own co/l.

IVho do not make perfonal refidence] That is, altho' they

be licenfed to non-refidence by their bifhops or others to.

whom it appertaineth. For if they be non-refident with-

out licence, they are not only bound to the obfervance of

this constitution, but otherwife may be proceeded againfr.

a6Cording to law. Lind. 132.

And who have no vicars] This intimates, that they who
have vicars in their benefices, are excufed from perfonal

refidence : And this may be weJl admitted, where the

parifh church is annexed to a prebend or dignity ; for

then the principal is excufed by the vicar from perfonal

refidence ; and the reafon is, becaufe he is bound to re-

fiGe in his greater benefice. But this reafon (faith Lind-
wood) doth not hold, where in a church there is a rector

and vicar, which church doth not depend on any other

church ; wherefore he who hath fuch church is not ex-

cufed from refidence by the vicar which he hath there :

Nor doth it make againft this, if it be aliedged, that fuch

rector hath not the cure of fouls, but the vicar ; for ha-

bitually, and in propriety, the cure of fouls is in the

principal reclor ; and in the vicar only, as to the exercife

and effecl: thereof. Lind. 132.

Who come there, and in their paffage preach the word of
god] This constitution was made by Peccham, in favour

of his own brethren the friars, who travelled under the

pretence of preaching. Lindwood here bears hard upon
them, for fauntering up and down in the parithes where
they preached, and begging the people's alms after they

had received what was fufficient at the parfonage houfe.

Johnf. Pecch. Lindw. 133.

Preach the word ofgod] That is, if they be licenfed and
lawfully fent to preach. Lind. 133,

U 2 5. By
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Leafesofnon- 5- By the 1 3 Eliz. c. 20. That the livings appointed fcr
refidents. ecclefia/lical minijiers may not by corrupt and indirecl dealings he

transferred to other ufes, it is enacled, that no leafe to be made

of any benefice or ecclefiajlical promotion with cure, or any part

thereof and not being impropriated, jhall endure a?iy longer

than while the lefihr Jhall be ordinarily refident, andferving the

cure of fuch benefice, without abfence above fourfcore days in

any one year ; but every fuch leafe, immediately upon fuch ab-

fence, Jhall ceafe and be void ; and the incumbent fo offending

Jhall for the fame lofe one yearns profit of hisfaid benefice, to be

dijlributed by the ordinary among the poor of the parijh : And
all chargings of fuch benefices with cure with any penfwn, or

with any pnffit out ofthejame to be yielded or taken, other than

rents referved upon leafs, Jhall be void. f. 1

.

Provided, that every parfon by the laivs of this realm allow-

ed to have two benefices, may demife the one of them upon which

he Jhall not then be mojl ordinarily refident, to his curate only

that Jhallferve the cure for him : but fuch leafe Jhall endure no

longer than during fuch curate' s refidence without abfence above

forty days in any one year. f. 2.

H. 1725. Mills and Etheridge. Bill by the leffee of

Matthew Hawes, clerk, fetting forth his leafe dated Feb.

4. 1723, for the tithes for 1724 and 1725 in the parifh

of Simpibn in the county of Buckingham. The defen-

dant pleaded, that it appears by the plaintiff's bill, that

his leafe was dated Feb. 4. 1723 ; then pleads the ftatute

of the 13 Eliz. c. 20. and avers, that Matthew Hawes
the leffor was abfent from his benefice eighty days and

more in one year fince the leafe, and before the filing of

the bill; that the church of Simpfon is not impropriate ;

and that it is a benefice or ecclefiaftical promotion with

cure ; and therefore by fuch non-refidence, and by virtue

of the faid act, that the leafe was void. And the plea

was allowed : and it was determined, that there is no

neceflity to aver that the abfence was voluntary (for if it

was otherwife, it lay upon the plaintiff to fhew it) ; or

to aver, that the abfence was eighty days together. Bunb,

210.

The fame plea came on E. 1726, in the cafe of £hdlter

and LcivndeS) and allowed by the whole court. Bunb.

211.

But, quaery, fays the reporter, if this is a good plea if

the reclor and leffee join; for by non-nfidence before

fentence he only forfeits his leafe and rent, not his tithes.

Athinfon and Prodgers v. Peafey. Bunb. 211.

6. Bifhops
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6. Bifliops (as was obferved before) are not pnnifh- Refidence of

able by the ftatute of the 21 H. 8. for non-refidence up- hiiho? s '

on their bifhopricks ; but altho' an archbifhop or bifhop

be not tied to be refident upon his bifhoprick by the fta-

tute ; yet they are thereto obliged by the ecclefiaftical

law, and may be compelled to keep refidence by ecclefia-

ftical cenfures. Watfi. £.37.
Thus, by a conftitution of archbifhop Langton : Bi-

Jhops Jhall be careful to refide in their cathedrals, on fo?ne

of the greater feafh, and at teajl in fome part of Lent,

as they JJmll fee to be expedient for the welfare of their fouls,

Lind. 130.

And by a conftitution of Otho : What is incumbent up-

on the venerable fathers the archbijhops and hijhops by their of-

fice to be done , their name of dignity, which is that of bi-

fhop (epifcopus) or fuperiniendant, evidently exprejfeth. For

it properly concerns them [according to the grfpel exprejjion)

to watch over theirflock by night. Andfince they ought to bs

a pattern by which they who are fubjeel to them ought to re-

form themfelves, which cannot be done unlefs they /hew them

an example ; we exhort them in the lord, and admonijh them9

that refiding at their cathedral churches, they celebrate pro-

per mafjes on the principal feafl days, and in Lent, and in

Advent. And they jhall go about their diocefes at proper

feafons, correcting and reforming the churches, confecrating,

and fowing the word of life in the lord's field. For the

better performance of all which, they Jhall twice in the

yezr, to wit, in Advent and in Lent, caufe to be read unto

them the profejfion which they made at their confer~ation,

Athon 55.
And by a conftitution of Othobon : Altho' hi/hops know

themfelves bound as well by divine as ecclefiaftical precepts to

perfinal refidence with the flock of god committed to them ; yet

becaufe there are fome who do not fern to attend here-

unto, therefore we purfuing the monition of Otho the legate
9

do earneflly exhort them in the lord, and admonijh them in vir-

tue of their holy obedience, and under attefiation of the divine

judgments, that cut of care to their flock, and for the folace

of the churches cfpoufid to them, they be duly prefent, efpecially

on folem'n days, in Lent and in Advent ; unlefs their abfence

on fuch days foall be required for juji caufe by their fuperiors%

Athon 118.

7. Can. 42. Every dean, mafier, or warden, cr chiefgo-^ deans,

vernor of any cathedral or collegiate church, fiall be refident in

the fame fourfcore and ten days conjunctim or divifim in eve-

rt J^r at the Uaft^ and then Jhall continue there in preaching

U 3 the
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the word of god, and keeping good hofpitality ; except he Jhall

be otherwife let with weighty and urgent caufes to be approved

by the bijhop of the diocefe, or in any other lawfulfort difpenfed

with.

To be approved by the bifijop] By the ancient canon law,

perfonal attendance on the bifhop, or ftudy in the uni-

verfity, was ajuft caufe of non-refidence ; and as fuch,

notwithstanding the non-refidence, intitled them to all

profits, except quotidians. Gibf 172.

Of prebendaries 8. Can. 44. No prebendaries nor canons in cathedral or

and canons, collegiate churches , having one or more benefices with cure [and

not being refidcntiaries in the fame cathedral or collegiate churches)

Jhall, under colour of their faid prebends, abfent themfelves

from their benefices with cure above the fpace of one month in

the year, unlefs it be for fome urgent caufe, and certain time

to be allowed by the bifijop of the diocefe. And fuch of the faid

canons and prebendaries, as by the ordinances of the cathedral

or collegiate churches do Jland bound to be refident in the fame,

(hall fo among themfelves fort and proportion the times of the

year, concerning refidence to be kept in the faid churches, as

that fome of them always Jhall be perfonally refident there ; and

all thofe who be, or Jhall be refidentiaries in any cathedral or

collegiate church, Jhall, after the days of their refidency ap^

pointed by their localJlatutes or cujlom . expired, prefently re-

pair to their benefices, or fame one of them, or to fome other

charge ivhere the law requireth their prefence, there to dfcharge

their duties according to the laws in that cafe provided. And
the bifijop of the diocefe jhall fee the fame to be duly performed

and put in execution.

So that befides the general laws directing the refi-

dence of other clergymen, thefe dignitaries have another

law peculiar to themfelves, namely, the local ftatutes of

their refpeclive foundations, the validity of which local

ftatutes this canon fuppofeth and affirmeth. And with

refpecl: to the new foundations in particular, the acl of

parliament of the 6 An. c. 21. enacleth, that their local

ftatutes fhall be in force, fo far as they are not contrary

to the conftitution of the church of England, or the laws

of the land. This canon is undoubtedly a part of the

conftitution of the church : So that if the canon inter-

fered! in any refpecl: with the faid local ftatutes, the ca-

non is to be preferred, and the local ftatutes to be in force

only fo far forth as they are modified and regulated by

the canon.

9. There
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vicars.
9. There doth not appear to be any difference, either Of retlors and

by the ecclefiaftical or temporal laws of this kingdom,
"

between the cafe of a rector and of a vicar concerning

refidence ; except only that the vicar is fworn to refide

(with a provifo, unlefs he fhall be othcrwife difpenfed

withal by his diocefan), and the rector is not (worn. And
the reafon of this difference was this : In the council of

Lateran held under Alexander the third, and in another

Lateran council held under Innocent the third, there

were very ftrict canons made againft. pluralities ; by the

firft of thefe councils, pluralities are reftrained, and every

perfon admitted ad ecclefiam, vel ecclefiajiicum minijlerium,

is bound to refide there, and perfonally ferve the cure

;

by the fecond of thefe councils, if any perfon, having

one benefice with cure of fouls, accepts of a fecond,

his firft is declared void ipfo jure. Thefe canons were

received in England, and are ftill part of our ecclefiafti-

cal law.

At the firft appearance of thefe canons, there was no
doubt made but they obliged all reSiors ; for they, accord-

ing to the language of the law, had churches in title, and

had beneficium ecclejiajiicum ; and of fuch the canons fnoke.

But vicars did not then look upon themfelves to be bound
by thefe canons, for they, as the glofs upon the decretals

fpcaks, had not ecclefiam quoad titulum ; and the text of

the law defcribes them not as having benefices, but as

bound perfonis et ecclcfiis defervire, that is, as affiftant to

the rector in his church.

Upon this notion a practice was founded, and prevail-

ed in England, which eluded the canons made againft

pluralities. A man beneficed in one church could not

accept another, without voiding the firft ; but a man
pofTefTed of a benefice could accept a vicarage under the

rector in another church, for that was no benefice in law,

and therefore not v/ithin the letter of the canon, which

forbids any man holding two benefices.

The way then of taking a fecond living in fraud of the

canon was this : A friend was prefented, who took the

inftitution, and had the church quoad titulum ; as foon as

he was poilefTed, he conftituted the perfon vicar for whofe

benefit he took the living, and by confent of the dio-

cefan allotted the whole profit of the living for the vicar's

portion, except a fmall matter referved to himfelf.

This vicar went and refided upon his firft living, for

the canon reached him where he had the benefice ; but

haying no benefice where he had only a vicarage, he

U 4 thought
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thought himfclf fecure againft the faid canons requiring

residence.

This piece of management gave occafion to feveral

papal decrees, and to the following conftitution of

archbifhop Langton ; viz. No ordinary Jhall admit any

one to a vicarage, who will not perjonally officiate there.

Lind. 64.

And to another conftitution of the fame archbifhop,

by which it is injoined, that vicars who will be non-refi-

dent jhall be deprived. Lind . 131.

But the abufe ftill continued, and therefore Otho, in

his legatine conftitutions, applied a ftronger remedy, or-

daining, that none Jhall be admitted to a vicarage, but who
renouncing all other benefices {if he hath any) with cure of fouls ,

Jhall [wear that he will make refidence there, and fljall conjtantly

fo refide : otherwife his injlitution Jhall be null, and the vica-

rage Jhall be given to another. Athon 24.

And it is upon the authority of this conftitution that

the oath of refidence is adminiftred to vicars to this day.

And this obligation of vicars to refidence was further in-

forced by a conftitution of Othobon, as followeiii : If
any Jhall detain a vicarage contrary to the aforefaid conftitution

0/*Otho, he Jhall not appropriate to himfelf the profits thereofy
but Jhall rejlore the fame ; one moiety whereofJJjall be applied

to the ufe of that church, and the other moiety fliall be dijlri-

luted half to the poor of the parijh and half to the archdeacon.

And the archdeacon Jhall make diligent inquiry every year, and

caufe this conflitution to be flriclly obferved. And if he Jhall

find that any one detaineth a vicarage contrary to the premijjes,

he JJjall forthwith notify to the ordinary that fuch vicarag: is

vacant, who Jhall do what to him belongeth in the premiffes ;

and if the ordinary Jliall delay to inftitute another into Juch vi-

carage, he Jhall be fufpended from collation injlitution or pre-

fentation to any benefices until be Jhall comply. And if any

one Jhall Jlrive to detain a vicarage contrary to the premiffes,

and perfijl in his ohjlinacy for a month ; he Jhall, befides the

penalties aforefaid, be ipfo facto deprived of his other benefices

(if he have any) \ and ft)cll be difabled for ever to holdfuch

vicarage which he hath fo vexatioujly detained, and from ob-

taining any other benefice for three years. And if the arch-

deacon Jhall be remifs in the premiffes, he Jhall be deprived of

the Jhare of the aforefaid penalty ajjigned to him, and be fuf-
pended from the entrance of the church, until he Jhall per-

form his duty. Athon 95.
So that, upon the whole, the doubt was not, whether

rectors were obliged to refidence ; the only queftion was,

whether
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whether vicars were alfo obliged : and to inforce the refi-

dence of vicars, in like manner as of rectors, the afore-

said constitutions were ordained. Sherl. ibid, page 20,

21, 22.

10. Can. 47. Every beneficed man Ucenfed by the laws ofoi curates.

this realm, upon urgent occafions of other fervice, not to re~

fide upon his benefice, Jhall caufe his cure to be fupplied by a
curate that is a fufficient and Ucenfed preacher, if the worth

of the benefice will bear it. But whofoever hath two beneficesy

Jhall maintain a preacher Ucenfed in the benefice where he

Kdoth not refide, except he preach himfelf at both of them

ufually.

And by the laft article of archbifhop Wake's directions

(which are inferted at large under the title Ordination)^

it is required, that the bifhop fhall take care, as much as

poflible, that whofoever is admitted to ferve any cure, do
refide in the pariih where he is to ferve ; efpecially in

livings that are able to fupport a refident curate : and
where that cannot be done, that they do at leaft refide fo

near to the place, that they may conveniently perform all

their duties both in the church and parifh.

11. By the faculty of difpenfation, a pluralifr. is re- of pluralifts.

quired, in that benefice from which he mail happen to

be molt abfent, to preach thirteen fermons every year;

I

and to exercife hofpitality for two months yearly, and
for that time, according to the fruits and profits thereof,

as much as in him lieth, to fupport and relieve the in-

habitants of that parifh efpecially the poor and needy.

12. By the 1 TV. c. 26. If any perfon prefented or no- of perfons pre-

minated by either of the univerfities to a popifh benefice fented by the

with cure, mail be abfent from the fame above the fpace of
univ"f

;

ties to

r 1 • •/-./- -•.* popifh livings.
iixty days in anyone year; in fuch cafe, the laid benefice

fhall become void.

2&t%ttatiott.

O R general bonds of refignation, fee the title

1. A refignation is, where a parfon, vicar, or other Refign

beneficed clergyman voluntarily fwzs up and furrenders what,

his charge and preferment to thofe from whom he re-

ceived the fame. Deg. p. 1. c. 14.

2. That
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To whom to be 2. That ordinary who hath the power of inftitution,
made, nath power alfo to accept of a refignation made of the

fame church to which he may inftitute; and therefore the

refpective bifhop, or other perfon who either by patent

under him or by privilege or prefcription hath the power
of institution, are the proper perfons to whom a refigna-

tion c;ight to be made. And yet a refignation of a

deanry in the king's gift, may be made to the king; as

of the deanry of Wells. And fome hold, that the refig-

nation may well be made to the king, of a prebend that

is no donative : But others on the contrary have held,

that a refignation of a prebend ought to be made only

to the ordinary of the diocefe, and not to the king as fu-

preme ordinary ; becaufe the king is not bound to give

notice to the patron (as the ordinary is) of the refigna-

tion; nor can thi king make a collation by himfelf with-

out prefendng to the bifhop, notwithstanding his fupre-

macy. 2 Roll's Abr. 358. Watf c. 4.

And refignation can only be made to a fuperior : This
is a maxim in the temporal law, and is applied by lord

Coke to the ecclefiaftical law, when he fays, that there-

fore a bifhop cannot refign to the dean and chapter, but

it muft be to the metropolitan, from whom he received

confirmation and confecration. Gibf. 822.

And it muft be made to the next immediate fuperior,

and not to the mediate; as of a church prefentative

to the bifhop, and not to the metropolitan. % Roll's

Abr. 358.
But donatives are not refignable to the ordinary; but

to the patron, who hath power to admit. Gibf, 822.

And if there be two patrons of a donative, and the

incumbent refign to one of them, it is good for the whole.

Deg. p. i.e. 14.

Whether it muft 3. Regularly, refignation muft be made in perfon, and

be made in per- not by proxy. There is indeed a writ in the regifter,
fen*

intitled, litera procuratoria ad refignandum^ by which the

perfon conftituted proctor was enabled to do all things

necefTary to be done in order to an exchange ; and of

thefe things, refignation was one. And Lindwood fup-

pofeth, that any refignation may be made by pro&or.

But rn practice, there is no way (as it feemeth) of re-

figning, but either to do it by perfonal appearance before

the ordinary, or at leaft to do it elfewhere before a publick

notary, by an inftrument directed immediately to the ordi-

nary, and attefted by the faid notary ; in order to be

presented to the ordinary, by fuch proper hand as may
pray.
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pray his acceptance. In which cafe the perfon prefent-

ing the inftrument to the ordinary doth not refign nomine

frocuratorio, as proctors do ; but only prefents the refig-

nation of the perfon already made. Gibf. 822. Deg,

p. 1. c. 14. Watf. c. 4.

4. A collateral condition may net be annexed to the Muftbeabfolut«v

refignation ; no more than an ordinary may admit upon and "°tcondi-

condition, or a judgment be confelfed upon condition,

which are judicial acts. Watf, c. 4.

For the words of refignation have always been, pure,

fponte, abfolute et fimpliciter ; to exclude all indirect bar-

gains, not only for money, but for other confioerations.

And therefore in Gaytons cafe, E. 24 Eliz. where the

refignation was, to the ufe of two perfons therein named,
and further limited with this condition, that if one of

the two was not admitted to the benefice refioned, with-

in fix months, the refignation mould be void and of none
effect ; fuch refignation, by reafon of the condition, was
declared to be abfolutely void. God. 277. Gibf. 821.

j Still. 334.
But where the refignation is made for the fake of

exchange only, there it admits of this condition, viz.

if the exchange fhall take full effect, and not otherwife;

as appears by the form of refignation which is in the re-

gister. Gibf. 821.

By a constitution of Othobon : Whereas fometimes a man
refignetb his benefices, that he may obtain a vacant fee ; and
hargaineth with the collator, that if he be not elected to the

bijhoprick, he foall have his benefices again ; we do decree,

that they /hall not be rejlored to him, but jhall be conferred

upon others as lawfully void. And if they be rejlored to him,

the fame Jhall be of no cffecl ; and he who Jhallfa rejlore them,

after they have been refigned into his hands, or Jhall injlitute

the rejigner into them again, if he is a bi/hop he fhall be J'uf-

pendedfrom the uje of his dalmatic and pontificals, and if he

is an inferior prelate he Jhall be fufpendedfrom his office, un-

til he foall think fit to revoke the fame. Athon 134.

5. No refignation can be valid, till accepted by the Muft be accept-

proper ordinary : That is, no perfon appointed to a cure ed by the ProFr

of fouls, can quit that cure, or difcharge himfelf of it,

but upon good motives, to be approved by the fuperior

who committed it to him ; for it may be, he would quit

it for money, or to live idly, or the like. And this is

the law temporal, as well as fpiritual • as appears by
that plain refolution which hath been given, that all

prefentations made to benefices refigned, before fuch ac-

ceptance,
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ceptance, are void. And there is no pretence to fay,

that the ordinary is obliged to accept ; fince the law
hath appointed no known remedy, if he will not ac-

cept, any more than if he will not ordain. Gibf. 822.

1 Still. 334.
Lindwood makes a diftinction in this cafe, between a

cure of fouls, and a fine-cure. The refignation of a

line-cure, he thinks, is good immediately, without the

fiinericr'o confent : becaufe none but he that refio;neth

hath mtereir tfoat cafe: but where there is a cure of

fouis it is otherwiffe, becaufe not he only hath intereft,

but oth-:„ lifo unto whom he is bound to preach the

word of god . wherefore in this cafe it is neceiTary, that

there be the ratification of the bifhop, or of fuch other

perfon as hath power by right or cuflom to admit fuch

refignation. Gibf. 823.

Thu? in the cafe of the marchionefs of Rockingham and

Griffith^ Mar. 22. 1755. Dr Gnfriih being pollened of

the two rectories of Leythley and Thurnfco, in order

that he might be capacitated to accept another living

which became vacant, to wit, the rectory of Handfworth,

executed an inftrument of refignation of the rectory of

Leythley aforefaid, before a notary publick, which was

tendred to and left with the archbifhop of York, the or-

dinary of the place within which Leythley is fituate. It

was objected, that here doth not appear to have be:n

any acceptance of the refignation by the arch bifhop, and

that without his acceptance the faid rectory of Leythley

could not become void. And it was held by the lord

chancellor clearly, that the ordinary's acceptance of the

refignation is abfolutely necefTary to make an avoidance :

But whether in this cafe there was a* proper refignation

and acceptance thereof, he referved for further confidera-

tion ; and in the mean time recommended it to the arch-

bifhop to produce the refignation in court. Af-

terwards, on the 17th of April 1755, the caufe came on
again to be heard, and the refignation was chen pro-

duced ; but the counfel for the executors of the late mar-

quis declaring that they did not intend to make any fur-

ther oppofition, the lord chancellor gave no opinion upon

the refignation, or the effect of it ; but in the courfe of

the former argument, he held, that the acceptance of a

refignation by the ordinary is necefiary to make it effec-

tual, and that it is in the power of the ordinary to ac-

cept or refufe a refignation.

Ant]



And in the cafe of Hejket and Grey, H. 28 G. 2. where

a general bond of refignation was put in fuit, and the

defendant pleaded that he offered to refign but the ordi-

nary would not accept the refignation ; the court of king's

bench were unanimously of opinion, that the ordinary

is a judicial officer, and is intruded with a judicial power

to accept or refufe a refignation as he thinks proper: And
judgment was given for the plaintiff.

6. After acceptance of the refignation, lapfe (hall not From what time

run but from the time of notice given : It is true, the la Pfe af
^

r refis-... ... ,. .
°

, , nation mail m-
church is void immediately upon acceptance, and the pa- cur#

tron may prefent if he pleafe ; but as to lapfe, the gene-

ral rule that is here laid down, is the unanimous doc-

trine of all the books. Infomuch that if the bifhop who
accepted the refignation, dies before notice given, the

fix months fhall not commence till notice is given, by
the guardian of the fpirituaities, or by the fucceeding

bifhop ; with whom the act of refignation is prefumed

to remain. Gibf. 823.

7. By the 31 El. c. 6. f. 8. If any incumbent of any Corrupt refigoa-

benefice with cure of Jouls, <fijall corruptly refign thefame 5 or tion *

corruptly take for or in refpeCl of the refigning the fame, di-

reclly or indirectly, any penfion, fum of money, or other bene-

fit whatfoever : as well the giver, as the taker, of any fuch

penfon, fum of money, or other benefit corruptly, /ball lefe double

the -value of the fum fo given taken or had ; half to the queeny

afid half to him that Jhv.llfinefor the Jame in any of her majeflys

courts of record.

Any penfion'] Before this ftatute, the bifhop in cafes of

refignation might and did frequently, afiign a penfion du-

ring life, out of the benefice refigned, to the perfon re-

figning. Gibf 822.

And by the ftatute of the 26 H. 8. c. 3. intitled, an

acl for the payment offirft fruits and tenths, it was enacted,

that incumbents charged with penfions payable to their

piedeceffors during their lives, lhould deduct the tenth

part thereof out of fuch payment, inafmuch as they were
charged by the faid act to pay the tenths of their whole
Jiving unto the kino;.

And by the fame act it was provided, that no penfion

thereafter fhould be affigned by the ordinary, or by any
other manner of agreement by collateral fecurity or

otherwile, upon any refignation of any dignity, bene-
fice, or promotion fpiritual, above the value of the

third part ot the dignity benefice or promotion fpiritual

gned.

But
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But now by the aforefaid ad, no penfions whatsoever

can be referved.

&efpottt>.

?3 E SPOND9 was a fhort anthem fung, after read-

«« ing three or four verfes of a chapter; after which5

the chapter did proceed. Gibf. 263.

Reftoration of king Charles the fecond. See

Jpalioapsu

Review (Commiflion of). See 3ppCttf*

15 OCHET (a part of the epifcopal habit, is a linen

«" garment gathered at the wrifts ; and difFereth from
a furplice, in that a furplice hath open fleeves hanging,

down, but a rochet hath clofe fleeves. Lindw. 251.

It was alfo one of the facerdotal veftments ; and in that

refpecl: differed from a furplice in that it had no fleeves,

Lindw, 252.

Rogation days. See IXlllDapS*

Right of patronage. See SltftOtiDfQlU

Rural dean. See SDSultSu

Sabbath, See L0?tfg Sap,

Sacramento
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sacraments.

/jR*?' 25. There are two facraments ordained of

-** Chrift our lord in the gofpel, that is to fay, bap-

tifci and the fupper of the lord.

Thofe five commonly called facraments, that is to fay,

confirmation, penance, orders, matrimony, and extreme

unction, are not to be counted for facraments 6f the gof-

pel ; being fuch as have grown partly of the corrupt fol-

lowing of the apoftles, partly are ftates of life allowed by
the fcriptures ; but yet have not like nature of facraments

with baptifm and the lord's fupper, for that they have not

any vifible fign or ceremony ordained of god.

For the facrament of baptifm, See the title jBajJttfttt*

For the facrament of the Lord's fupper, See the title

&02&'£ fupper.

Sacrilege. See CfjttfClj*

Sanctuary. See CfjtttCfj*

THE determinations in the courts of law, relative to

this title, do not feem to be delivered with that

precifion which is ufual in other cafes. And indeed ex-

cepting in an inftanceor two in the court of chancery (as

will appear), the general law concerning fchools doth not

feem to have been confidered as yet upon full and folemrt

argument. And therefore liberty of anirnadverfion is ta-

ken in fome of the following particulars, which would
not be allowable in matters finally adjudged and fettled.

1. By the 7 tsf 8 /^. c. 37. Whereas it would be a Power of foun*

great hindrance to learning and other good and charitable datl0fl «

works, if perfons well inclined may not be permitted to

found fchools for the encouragement of learning, or to

augment the revenues of fchools already founded ; it fhall

be lawful for the king to grant licences to aliene, and to

purchafe and hold in mortmain.

But
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But by the 9 G. 2. c. 36. After Jun. 24. 1736, no
manors, lands, tenements, rents, advowfons, or other

hereditaments, corporeal or incorporeal, nor any fum of

money, goods, chattels, ftocks in the publick funds, fe-

curities for money, or any other perfonal eftate whatfo-

ever, to be laid out or difpofed of in the purchafe of any
lands tenements or hereditaments, fhall be given or any
ways conveyed or fettled (unlefs it be bona fide for full

and valuable confideration), to or upon any perfon or per-

fons, bodies politick or corporate, or otherwife, for any
eftate or intereft whatfoever, or any ways charged or in-

cumbred, in truft or for the benefit of any charitable ufes

whatfoever ; unlefs fuch appointment of lands, or of mo-
ney or other perfonal eftate (other than ftocks in the pub-

lick funds,) be made by deed indented, fealed, and deli-

vered in the prefence of two witnefTes, twelve kalendar

months at leaft before the death of the donor, and be in-

rolled in chancery within fix kalendar months next after

the execution thereof; and unlefs fuch ftock in the pub-

lick funds be transferred in the publick books ufually kept

for the transfer of ftocks, fix kalendar months at leaft be-

fore the death of the donor : and unlefs the fame be made
to take efFect in pofleffion for the charitable ufe intended,

immediately from the making thereof, and be without

power of revocation. And any aflurance otherwife made
mall be void.

Licence* 2. By Can. 77. No man fhall teach either in publick

fchool or private houfe, but fuch as fhall be allowed by

the bifhop of the diocefe, or ordinary of the place, under

his hand and feal -> being found meet, as well for his

learning and dexterity in teaching, as forfober and honeft

conversation, and alfo for right understanding of god's

true religion ; and alfo except he firft fubfcribe fimply to

the firft and third articles in the 36th canon, concerning

the king's fupremacy and the 39 articles of religion, and

to the two firft claufes of the fecond article, concerning

the book of common prayer, viz. that it containcth no-

thing contrary to the word of god, and may lawfully be

ufed.

And in the cafe of Cory and Pepper^ T. 30 Car. 2. a

confutation was granted in the court of king's bench,

againft one who taught without licence in contempt of the

canons ; and (the reporter fays) the reafon given by the

court was, that the canons of 1603 are good by the fta-

tute of the 25 Hen. 8. fo long as they do not impugn the

common
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common law, or the prerogative royal. 2 Lev. 222.

Gib/. 955.
But this is unchronological and abfurd : and as the office

of a fchool-mafter is a lay office (for where it is fupplied

by a clergyman, that is only accidental, and not of any

neceffity at all ;) it is clear enough, that the canon by its

own ftrength in this cafe is not obligatory.

Therefore we muft feek out fome other foundation of

the ecclefiaftical jurifdiction : and there are many quota-

tions for this purpofe fetched out of the antient canon law

(Gibf. 1099.) ; which altho' perhaps not perfectly deci-

five, yet it muft be owned they bear that way.

The argument in Cox's cafe, feemeth to contain the fub-

ftance of what hath been alledged on both fides in this

matter ; and concludeth in favour of the ecclefiaftical ju-

rifdiction. Which was thus: M. 1700. In the chan-

cery ; Cox was libelled againft in the fpiritual court at

Exeter, for teaching fchool without licence from the bi-

fhop : And on motion before the lord chancellor, an or-

der was made, that caufe fhould be fhewn why a prohi-

bition mould not go, and that in the mean time all things

fhould ftay. On (hewing caufe, it was moved to dif-

charge the faid order, alledging, that before the reforma-

tion this was certainly of ecclefiaftical jurifdiction ; and

in proof thereof, was cited the nth canon of the coun-

cil of Lateran held in the year 12 15, which canon hath

been received by cuftom in this kingdom, and fo made
part of our ecclefiaftical laws ; that the ftatute of the

I Eliz. c. 1. having reftored the fpiritual jurifdiction to

the crown, which had been ufurped by the pope, imme-
diately thereupon the queen fet forth ecclefiaftical in-

junctions, one of which was, that no man fhould teach

fchool without being allowed thereto by the ordinary ;

that it muft be admitted, thefe injunctions were not con-
firmed by any act of parliament, but their being referred to

and mentioned in the 5 Eliz. c. 1. was an argument that

the legiflature did approve of them ; that in the 1 2th year

of that queen, the faid injunctions (and amongft them,
this of teaching fchool without licence from the ordinary)

were, by the convocation then fitting, turned into ca-

nons ; that afterwards the ftatute of the 23 Eliz. c. 1.

was the flrft ftatute that prohibited it ; fince which, two
others had followed ; but none of them tended to deftroy

the ecclefiaftical jurifdiction, only, by making the offence

punifhable in both courts, gave a remedy where there

Vol. III. X was
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was none before • that in the firft year of king Jame?,
the convocation met, which reduced all the canons into

one body, and then particularly made this canon, that

none fhould teach fchool without licence from the ordi-

nary ; and the' it might be difficult to prove, that thefe

canons were directly confirmed by act. of parliament, yet

there was a fort of confirmation of them in the ftatute of

the 4 "Ja. c. 7. for the founding and incorporating a free

grammar fchool at North-Leech in the county of

Gloucefter, whereby the provoft and fcholars of queen's

college in Oxford were to nominate the fchoolmafter and
timer of the faid fchool, and to make fuch ordinances for

the government thereof as they mould fee meet, fo that

the fame were not repugnant to the king's prerogative, to

the laws and ftatutes of the realm, or to any ecclefiaftical

canons or covft'ituttons of the church of England. But on the

other fide, it was anfwered, that there could not be one
canon or precedent before the reformation, cited to prove

the keeping of fchool to be of ecclefiaftical cognizance

;

for that fuppofing the council of Lateran to have been in

every part thereof received in England, yet the canon cited

did not prove the point for which it had been produced,

that canon only appointing fchoolmafters in every cathedral

church, and fuch fchoolmafters to be licenfed by the bi-

fhop ; which was but reafonable, namely, that he. who
taught in the bifhop's church, fhould be approved of by
the bifhop ; that the teaching of fchool was not in the na-

ture thereof fpiritual; and it would be hard to affirm, that

it was of ecclefiaftical jurifdielion, or cognifable by the old

ecclefiaftical laws of the kingdom received by common
ufe, at the fame time that not one fmgle precedent of any
fuch law or ufage before the reformation was to be found ;

and that as to the canons made fmce, they did not bind a

layman (as Cox was fuggefted to be) becaufe the laitj

was not rcprefented in convocation ; neither could a re-

ference to the canons in a private act of parliament acid

any greater weight to tliern than they had before; that

this was a cafe which deferved great confideration, having

before been in the other courts of Weftminfter-hall, where
feveral prohibitions had been granted on this very fame
point, in order that it might receive a judicial determina-

tion, but the other fide would never venture to go on ; as

in Oldficld's cafe, M. 9 W. the cafe ofBetfham and Bar-

nnrdifton, E.10W. Chedv/ick's cafe, M. 10 W. Scorrier's

cafe, T, 11 W. and one Davifon's cafe, T. 12 W. that

fup-
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fuppofmg it to have been originally a fpiritual crime, yet

being now made temporal by feveraf acts of parliament, it

was thereby drawn from the fpiritual to the temporal ju-

rifdiction. By Wright lord keeper : Both courts may
have a concurrent jurifdietion ; and a crime may be pu-

nifhable both in the one and in the other : The canons of

a convocation do not bind the laity without an act of par-

liament : But I always was, and ftill am of opinion, that

keeping of fchool is by the old laws of England of eccle-

fiaftical cognizance : And therefore let the order for a pro-

hibition be discharged. Whereupon it was moved, that

this libel was for teaching fchool generally, without (hew-
ing what kind of fchool ; and the court chriftian could not

have jurisdiction of writing fchools, reading fchools, dan-

cing fchools, or fuch like. To which the lord keeper af-

fented, and thereupon granted a prohibition as to the

teaching of all -fchools, except grammar fchools, which
he thought to be of ecclenaftical cognizance. 1 P.

mil 29.

By act of parliament the cafe {lands thus :

By the 23 Eliz. c. 1, If any perfori or perfons, body poli-

tick or corporate, /hall keep or maintain any fchoobnajler which

jhall not repair to feme church chapel or ufuat place of common

prayer, or be allowed by the bijhop or ordinary of the diacefc

where fuch fehoolmajler Jl)all be fo kept
-^ he Jlmll, upon convic-

tion in the courts at JVe/hninJler, or at the afjizesy or quarter

jejfions of the peace, forfeit for every month fa keeping him 10 1;

one third to the king, one third to the poor, a?id one third to

him that Jhall fue : and fuch fchoobnajler or teacher, pre-

fuming to teach contrary to this acl, and being thereof lawfully

convicl, Jhall be difablcd to be a teacher of youth, and fuffer

imprifonment without bail or mainprize for one year.

The following cafe feemeth to have happened upon this

ftatute; which in the adjudication, by fome overfight,

hath not been attended to : viz. £.13 IV. K. and Doufe.

The defendant was indicted for having kept a fchool

without licence of the bifhop of the diocefe, againft the

form of the ftatute. Upon which it was moved to quafn

the indictment (being removed into the king's bench by
certiorari), and the exceptions taken to the indictment

were, 1. That there was no ftatute that prohibited keep-

ing fchool without licence, but the 1 Ja. c, 4. f 9. and
the faid act prescribed another method of proceeding.

2. This indictment was found before the juftices of the

peace at the auarter feflions ; and they have no power bv

X 2 the
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the act, and therefore it was void. 3. This fchool was

fiot within the act of the 1 Ja. becaufe the act extends

but to grammar fchools ; and this fchool was for writing

and reading. And afterwards, after a rule made to {hew
caufe, the indictment was quafhed. L. Ray?n. 672.

Further : By the 1 fa. c. 4. f. 9. No per/on /hall keep

any fchool, or be a fchoolmajler, out of any of the univerfities

or colleges of this realm, except it be in fome publick or free

grammar fchool, or in fome fuch nobleman s or gentleman s

houfe as are not recufants, or where the fame fchoolmajler fhall

be fpecially licenfed thereunto by the archbifjop bijhop or guar-

dian of the fpiritualties of that diocefe ; upon pain, that as well

the fchoolmajler, as alfo the party that fhall retain or maintain

any fuch fchoolmajler, Jhall forfeit each of them for every day

Jo wittingly offending 40/fr ; half to the king, and half to him

that Jhall fue.

And by the 13 & 14 C. 2. c. 4. Every fchoolmajler keep-

ing any publick or private fchool, and every perfon injlrucling

or teaching any youth in any houfe or private family as a tutor

or fchoolmajler, Jhall before his admiffton fubferibe the declara-

tion following, viz. " I A. B. do declare, that I will con-
" form to the liturgy of the church of England, as it is

" now by law eftablifhed." Which JJ?all be fubferibed be-

fore the archbijhop, bijhop, or ordinary of the diocefe \ on pain

that every perfon fo failing in fuch fubfeription, Jhall forfeit

his fchool, and be utterly difabled and ipfo facto deprived of

the fatne, and the faid fchool pall be void as iffuch perfon ja

failing were naturally dead.

And if any fchoolmajler, or other perfon, injlrucling or

teaching youth in any private houfe or family as tutor or fchool-

majler, Jhall injlruci or teach any youth as a tutor or J'chocl-

majler, before licence obtained from the archbijhop, bijhop, or

ordinary of the diocefe, according to the laws andjlatutes of this

realm, (Jor which he Jhall pay i2d only,) and before fuch fub-

feription as aforefaid; he Jhall for the firjl offence fuffr three

months imprifonment without bail ; and for every fecond, and

other fuch offence, Jhall fuffer three months imprifonment with-

ffut bail, and alfo forfeit to the king the fum of 5 1. f 8, o,

10, II.

M. 9 G. 2. The king againit the bimop ofLitchfeld and

Coventry. A mandamus iiiued to the bifhop, to grant a

licence to Rujhworth a clergyman, who was nominated

irfher of a free grammar fchool within his diocefe. To
which he returned, that a caveat had been entred by fome

of the principal inhabitants of the place, with articles an-

nexed, accuiing him ef drunkennefs, incontinency, and

neglect
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neglect of preaching and reading prayers ; and that the ca-

veat being warned, he was proceeding to inquire into the

truth of thefe things when the mandamus came; and
therefore he had fufpended the licenfing him. And with-

out entring much into the arguments, whether the bifhop

hath the power of licenfing ; the court held, that the re-

turn fhould be allowed as a temporary excufe : for tho*

the a£r. of the 13 & 14 C. 2. c. 4. obligeth them only to

afTcntto and fubferibe the declaration, yet it adds, accord-

ing to the laws and Jlatutes of this realm ; which prefuppo-

feth fome neceiTary qualifications, which it is reafonable

fhould be examined into. Str. 1023.
By the feveral ftamp acts, the licence to fchoolmafters

and tutors (hall be on a double 5m ftamp.

After licence obtained ; the fchoolmafter muft take the

oaths, and exhibit a certificate of his having received the

facrament, at the quarter fcfiions, as other perfons quali-

fying for offices.

And by Can, 137. Every fchoolmafter fhall, at the bi-

fhop's firft vifitation, or at the next vifitation after his ad-

miflion, exhibit his licence, to be by the faid bifhop either

allowed, or (if there be juft caule) difallowed and re-

jected.

3. By the 11 iff 12 JV. c. 4. If any papift, or perfen papift s ,

making profeflion of the popifh religion, fhall keep fchool,

or take upon himfelf the education or government or

boarding of youth ; he fhall be adjudged to perpetual im-

prifonment, in fuch place within this kingdom, as the

king by advice of his privy council fhall appoint,
f. 3.

4. By the 17 C. 2. c. 2. It fhall not be lawful for any
Difonters*

perfon who fhall take upon him to teach or preach in any

meeting or conventicle under pretence of any exercife of

religion, or for any other perfon who fhall not firft take

and fubferibe the oath following, and who fhall not fre-

quent divine fervice eftablifhed by the laws of this king-

dom, to teach any publick or private fchool, or take

any boarders or tablers that are taught and inftructed by
himfelf or any other ; on pain of 40 1, one third to the

king, one third to the poor, and one third to him that

fhall fue in the courts at Weftminfter or at the aflizes or

quarter feiltons. Which oath is as followeth : " I A. B,

do fwear, that it is not lawful upon any pretence what-
soever,- to take arms againft the king ; and ctm I do
abhor that traiterous pofition of taking arms by his au-

thority againft his perfon, or againft thofe that are com-
miflioned by him in purfuance of fuch commiiTyani

,

X 3
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" and that I will not at any time endeavour any alteration

" of government either in church or ftate."

But by the \ W, c, 18. commonly called the act of to-

leration , neither the faid act, nor the before recited act

pf the 23 JSliz, c. 1. nor any other made againft papifts

or popifh recufants (except as therein excepted), fhall

extend to proteftant diflenters qualified according to that

act.

Under which general words [nor any other made again/}

papijis or popifh recufants'] the aforefaid ftatute of the 1 Ja.
c. 4. feemeth alfo to be included. But the above recited

claufe of the ftatute of the 13 & 14 C. 2. c. 4. feemeth

to ftand clear of this branch. But then there is a further

claufe in the faid act of toleration, by which it is enacted,

that no proteftant diftenter, qualified as therein directed,

JJjall be profecuted in any eccleftajiical courts for or by reafon of
their mn-conforming to the church of England. From which,

their exemption from ecclefiaftical cenfures for teaching

fchool without licence is pleaded, and in practice feemeth

to be allowed y altho' there doth not appear to have been

any legal determination therein. But it doth not
x
feem,

by any words of this ftatute, that they are exempted from
the temporal penalties above recited of the 13 & 14 C. 2.

c. 4. f 8, 9, io, 11.

Whether the or- 5. In Bales's cafe, M. 21 C. 2. it was held, that
dinary mayjxo-Vhere the patronage is not in the ordinary, but in feoffees

tfon ^orTeach"- or otner patrons ; the ordinary cannot put a man out

:

ing without U- and a prohibition was granted ; the fuggeftion for which
cence. was, that he came in by election, and that it was his

freehold. 2 Keb. 544.
Upon which Dr Gibfon juftly obferves, that if this be

any bar to his being deprived by ordinary authority j the

prefentation to a benefice by a lay patron, and the parfon's

freehold in that benefice, would be as good a plea againft

the deprivation of the parfon by the like authority. And
yet this plea hath been always rejected by the temporal

courts. And in one circumftance at leaft, the being de-

prived of a fchool, notwithftanding the notion of a free-

hold, is more naturally fuppofed, than deprivation of a

benefice; becaufe the licence to a fchool is only during

pleafure, whereas the inftitution to a benefice is abfolute

and unlimited. Gibf. 11 10.

In what cafe cu- 6- By Can. 78. In what parifh church or chapel fcever

rates (hall have there is a curate, which is a mafter of arts, or bachelor
the preference m qf art$) or ;s otherwife well able to teach youth, and will

willingly lb do, for the better increafe of his living, and

2 training



training up of children in principles of true religion ; we
will and ordain, that a licence to teach youth of the parifh

where he ferveth, be granted to none by the ordinary of

that place, but only to the (aid curate : Provided always,

that this constitution fhall not extend t# any parifh or

chapel in country towns, where there is a publick fchool

founded already ; in which cafe, we think it not meet to

allow any to teach grammar, but only him that is allowed

for the faid publick fchool.

7. By Can. 79. Allfchoolmafers Jlmll teach in englijh or Order to be ofc.

latin 1 as the children are able to bear, the larger or Jhorier
eivedthere,n -

-tatechifm, heretofore by publick authority fet forth. And as

often as any fermen /hall be upon holy andfeftival days, within

the pari/h where they teach, th<:y JJjall bring their fcholars to the

church where fuchfermon Jloall be made, and there fee them qui-

etly and foberly behave themfehes, and Jhall examine them at

times convenient after their return, what they have born away

of fuch fermons. Upon other days, and at other times, they

Jhall train them up with fuch fentences of holy fcriptures, as

Jhall be mojl expedient to induce them to all godlinefs. And
they Jhall teach the grammar fetJorth by king Henry the eighth ,

and continued in the times of king Edward the fixth and queen

Elizabeth of noble memory, and none other. And if any

fchoolmafler, being licenfed, and having fubferibed as is afcre-

faid, Jloall offend in any of the premifj'es, or either fpeak Write

or teach againfl any thing whereunto he hath formerlyfubfcribed9

if upon admonition by the ordinary he do not amend and reform

himfelf, let him be fufpended from teachingfchool any longer.

The larger or jhorter catechifm'] The larger is that in the

book of common prayer : The fhorcer was a catechifm fet

forth by king Edward the fixth, which he by his letters

patents commanded to be taught in all fchools ; which
was examined, reviewed, and corrected in the convoca-

tion of 1562, and publifhed with thofe improvements in

1570, to be a guide to the younger clergy in the ftudy of

divinity, as containing the fum and fubftance of our re-

formed religion. Gibf 374.

Shall bring their fcholars to the church'] E. to & II TV.

Betcham and Barnardijhn. The chief queflion was, whe-
ther a fchoolmafter might be profecuted in the eccleftafti-

cal court for not bringing his fcholars to church, contrary

to this canon. And it was the opinion of the court, that

the fchoolmafter, being a layman, was not bound by the

Canons, j P. Will. 32.

X 4 Gram*
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Grammar"] Compiled and fet forth by William Lily and
others fpecially appointed by his majefty ; in the preface

to which book it is declared, that " as for the diverfity

of grammars, it is well and profitably taken away by
the king's majefty's wifdom ; who forefeeing the incon-

venience, and favourably providing the remedy, caufed

one kind of grammar by fundry learned men to be

diligently drawn, and fo to be fet out only ; every

where to be taught for the ufe of learners, and for
f

avoiding the hurt in changing of fchoolmafters."

- a
, 8. By the 43 Eliz. c. 4. Where lands rents annuities

comrojffion 01 g00(i
s or money given for maintenance of free fchools or

pious ufcs, where 6
i r i

•
b

i- i_ •/• i- j ji_
there is no vifi- fchools of learning, have been mifapphed, and there are

tor » no fpecial vifitors or governors appointed by the founder

;

the lord chancellor may award commiflions under the great

feal, to inquire and take order therein.

Whether the 9. Whether a mandamus lieth for refloring a fchool-
vjfitor's power is ma fl-er or umer, when in fact they have been deprived bv

the local vifitors, is doubtfully fpoken of in the books of

common law; and the pleadings upon them feem not to

touch the prefent point, but to turn chiefly upon this,

WT
hether they are to be accounted offices of a publick or

private nature. Gtbf. 11 10.

Thus in the cafe of the king againft the bailiffs of Mo&
peth. A mandamus was granted, to reftorc a man to the

office of under-fchoolmafter of a grammar fchool at Mor-
peth, founded by king Edward the fixth : The fame be-

ing of a publick nature, being derived from the crown,

'Sir. 58.

And the diftinction feemeth to be this : If they {hall be

deemed of a publick nature, as conftituted for publick

government -

y they fhall be fubjecl: to the jurifdi&ion of

the king's courts of common law ; but if they be judged

matters only of private charity, then they are fubjecl to

the rules and itatutes which the founder ordains, and to

the vifitor whom he appoints, and to no other. L. Raym*

In the cafe of colleges In the univerfities, whether

founded by the king or by any other, it feemeth now to

be fettled, that they are to be confidered as private eila-

blifhments, fubjecl onlv to the founder, and to the vifitor

whom he appointeth : and it doth not feem cafy to difcern

any difference between fchools and colleges in this refpecl.

Covfrnofseo io. //. 1725. Eden and Fcjler. The free grammar
nomine arc not fchool of Birmingham was founded by king Edward the
vifitors.

fixth, who endowed the faid fchool, and by his letters

patent
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patent appointed perpetual governors thereof, who were

thereby enabled to make laws and ordinances for the bet-

ter government of the faid fchool, but by the letters pa-

tent no exprefs vilitor was appointed, and the legal eftatc

of the endowment was vefted in thefe governors. After a

commiflion had iflued under the great feal to infpecl: the

management of the governors, and all the exceptions be-

ing already heard and over-ruled, it was now objected to

this commiflion, that the king having appointed gover-

nors, had by implication made them vifitors likewife ; the

confequence of which was, that the crown could not

iflue a commiflion to vifit or infpecl the conduct of thefe

governors. The matter firft came on before lord chan-

cellor Macclesfield, and afterwards before lord King, who
defired the afliftance of lord chief juftice Eyre, and lord

chief baron Gilbert ; and accordingly the opinion of the

court was now delivered feriatim, that the commiflion was
good. i. It was laid down as a rule, that where the

king is founder, in that cafe his majefty and his fucceflbrs

are vifitors ; but where a private pcrfon is founder, there

fuch private perfon and his heirs are by implication of

law vifitors. 2. That tho' this vifitatorial power did re-

fult to the founder and his heirs, yet the founder might
veft or fubflitute fuch vifitatorial right in any other perfon

or his heirs. 3. They conceived it to be unreafonable,

that where governors are appointed, thefe by conftruetion

of law and without any more fhould be vifitors, mould
have an abfolute power, and remain exempt from being
vifited themfelves. And therefore, 4.. That in thofe

cafes where the governors or vifitors are faid not to be ac-

countable, it muft be intended, where fuch governors

have the power of government only, and not where they

have the legal eftate and are intruded with the receipt or"

the rents and profits (as in the prefent cafe) j for it would
be of the mod pernicious confequence, that any perfons

intrufted with the receipt of rents and profits, and efpe-

cially for a charity, tho' they mifemploy never fo much
thefe rents and profits, fhould yet not be accountable for

their receipts : this would be fuch a privilege, as might
of it felf be a temptation to a breach of trufh 5. That
the word governor did not of it felf imply vifitor ; and to

make fuch a conftru&ion of a word, againft the common
and natural meaning of it, and when fuch a {trained con
ftru&ion could not be for the benefit, but rather to the

great prejudice of the charity, would be very unreasonable ;

befides, it would be making the king's charter operate to

a double
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a double intent, which ought not to be. And the com*
million under the great feal was refolved to be well iflued.

2 P. Will. 325.

Whether the 11. The following cafe relateth particularly to a
truft furviveth, church ; but is equally applicable to, and far more fre-

dyinfaw^b" qucntly happeneth in the cafe of fchools. It is that of

yond the limited Waltham church, H. 17 16. Edward Denny, earl of Nor-
aumber. wich, being feifed by grant from king Edward the fixth,

of the fite and demefnes of the difTolved monaftery of

Waltham Holy Crofs, and of the manor of Waltham,
and of the patronage of the church of Waltham, and of

the right of nominating a minifter to officiate in the faid

church, it being a donative, the abbey being of royal

foundation, by his will in 1636, amongft other things

the faid earl devifed a houfe in Waltham, and a rent

charge of 100 1 a year, and ten loads of wood to be annu-
ally taken out of the foreft of Waltham, and his right of

nominating a minifter to officiate in the faid church, to

fix truftees and their heirs, of which Sir Robert Atkins

was one, in truft for the perpetual maintenance of the

minifter, to be from time to time nominated by the truf-

tees ; and directed that when the truftees were reduced to

the number of three, they ihould chufe others. It fo fell

out, that all the truftees, except Sir Robert Atkins, were

dead ; and he alone took upon him to enfeoff others to

fill up the number ; and now the furviving truftees (of

the faid Sir Robert's appointment) did nominate Lapthorn

to officiate ; and the ladyFloyer and Campion, who were

owners of the difTolved monaftery and of the manor,

claimed the right of nomination to the donative, and had

nominated Cowper to officiate there, and he was got into

pofTeffion. The bill was, that Lapthorn might be admit-

ted to officiate there, and to be quieted in the pofTeffion,

and to have an account of the profits. By the defendants

it was amongft other things infilled, that the truftees ha-

ving neglected to convey over to others, when they were

reduced to the number of three, and the legal eftate corn-

ing only to one Tingle truftee, he had not power to eleel:

others ; but by that means the right of nomination refulted

back to the grantor, and belonged to the defendants, who
had the eftate, and ftood in his place ; or at leaft the court

ought to appoint fuch truftees as fhould be thought pro-

per. By Cowper, lord chancellor ; It is only directory

to the truftees, that when reduced to three, they fhould

fill up the number of truftees ; and therefore altho' they

neglected fo to do, that would not extinguifh or deter-

mine



mine their right ; and Sir Robert Atkins, the only fur-

viving truftee, had a better right than any one elfe could

pretend to, and might well convey over to other truitees ;

it was but what he ought to have done : and it was decreed

for the plaintiff with cofts, and an account of profits

;

but the mafter to allow a reafonable falary to Cowper,

whilfl: he officiated there. 2 Vcrn. 749.

12. By the 43 Eliz. c. 2. All lands within the parifh Taxa,

are to be aftefTed to the poor rate.

But by the annual acls for the land tax, it is provided,

that the fame mall not extend to charge any mailers or

ufhers of any fchools, for or in refpect of any ftipend,

wages, rents, or profits, arifmg or growing due to them,

in refpect of their faid places or employments.

Provided, that nothing herein fhall extend to difcharge

any tenant of any the houfes or lands belonging to the

faid fchools, who by their leases or other contracts are

obliged to pay all rates, taxes, and impofitions whatfoever;

but that they mall be rated and pay all fuch rates, taxes,

and impofitions.

And in general, it is provided, that all fuch lands re-

venues or rents, fettled to any charitable or pious ufe, as

were aiTefTed in the 4th year of Will. Sc Mar. fhall be liable

to be charged ; and that no other lands, tenements or

hereditaments, revenues, or rents whatfoever, then fet-

tled to any charitable or pious ufes, as aforefaid, fhall be

charged.

And the reafon of this diftinction feemeth to be, be-

caufe in that year, the fums to be charged were fixed and
determined upon every particular divifion ; lands which
were then appropriated to charities being exempted out of
the valuation ; therefore it is no hardfhip upon the neigh-

bourhood, that lands then exempted fhall be exempted
ftill, for the other lands pay no more upon the account

of fuch exemption : but if lands appropriated to charities

fince that time fhould by fuch appropriation become ex-

empted, this would lay a greater burden upon all the reff,

becaufe the fame individual fum upon the whole divifion

is to be raifed ftill.

Seats in churches. See CfjUtCft*

Sees of bifhops. See Cat!je5?al£*

Select yeftry. See Veftry, in the title Cfjtli'Clj*

Sentence*
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A Sentence is either definitive^ or interlocutory :

A definitive fentence is that, which puts an end to

the fuit in controverfy, and regards the principal matter

in queftion :

An interlocutory fentence determines only fome incident

or emergent matter in the proceeding, as fome exception,

or the like ; but doth not affect the principal matter in

controverfy. Ayl. Par. 487.
By the ancient canon law, fentence of fufpenfion, or

excommunication, ought not to be given without a pre-

vious admonition ; unlefs the offence is fuch as in its

own nature immediately requires fuch fentence. In arch-

bifhop Arundel's rcgiftcr, mention is made of an appeal

from a fentence of fufpenfion, as unjuft, for want of a

canonical admonition. Gikf. 1046.
And every fentence muit be in writing ; otherwife it

defcrves not the name of a fentence, and needeth not the

formality of an appeal to reverfe it. Id. 1047.

And by the feveral (lamp acts, every fentence or final

decree muft be on a double fixpeny ftamp.

And the fentence mull: be pronounced in the prefence

of both parties ; otherwife, fentence given in the abfence

of one of the parties is void. Id.

Sentences upon the church wall See CDlttCft*

Separates. See DtffeitterjS*

^equeftratton.

Jhiftng the va- 1. "IIT'HEN a living becomes void by the death of
cancy of a bene-

fyy an i nciimbent, or otherwife ; the ordinary is to

lend cut is fequeitration, to have the cure fupplied, and

to preferve the profits (after the expences deducled) for

the ufe of the fucceffor. God. Append. 14.

where none will 2. Sometimes a benefice is kept under fequeftration

accept the bene for many years together, or wholly; namely, when it

fice<
is of fo (mail value, that no clergyman fit to ferve the

* cure
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cure will be at the charge of taking it by inftitution :

In which cafe, the fequeftration is committed fometimcs

to the curate only, fometimes to the curate and church-

wardens jointly. Johnf. ill,

3. Sometimes the fruits and profits of a living which During fufc.

is in controverfy, either by the confent of parties,

or the judge's authority, are fequeftred and placed for

fafety, in a third hand. And thus where two diffe-

rent titles are fet on foot, the rights are carefully pre-

ferved, and given to him for whom the caufe is adjudged.

God. Append. 14.

And the judge is alfo wont to appoint fome minifter to

ferve the cure, for the time that the controverfy mail de-

pend ; and to command thofe to whom the fequeftration

is committed, to allow fuch falary as he fhall affign out

of the profits of the church to the parfon that he orders to

attend the cure. Watf. c. 30.

4. Sometimes for neglect of ferving the cure, the pro- Neglcdt f duty,

fits of the living are to be fequeftred. Id. 15.

5. Sometimes upon the king's writ to the bifhop, to Debt.

fatisfy the debts of the incumbent. Id.

And this is, where a judgment hath been obtained

againft a clergyman, and upon a fieri facias directed to

the fheriff to levy the debt and damages, he returns, that

the defendant is a clerk beneficed having no lay fee.

Whereupon a levari facias is directed to the bifhop to levy

the fame of his ecclefiaftical goods, and by virtue thereof

the tithes fhall be fequeftred.

And in this cafe the bifhop may name the fequeftra-

tors himfelf, or may grant the fequeftration to fuch

perfons as fhall be named by the party who obtained

the writ.

If the fequeftration be laid and executed before the

day of the return of the writ ; the mean profits may be

taken by virtue of the fequeftration after the writ is made
returnable, otherwife not.

6. Sometimes when the houfes and chancels that the Dilapidation*,

incumbent is bound to repair, are ruined and ready to

fall, if after due admonition they fhall delay to begin to

amend the fame within two months ; then the bifhop of
the diocefe, that time being elapfed, fhall fequefter the

fruits and tithes till thofe defects are amended : and
though the admonition proceed from the archdeacon,
yet the bifhop only hath the power of fequeftration.

Go I. Append. 14.

7. Stratford,
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Appeal. 7. Stratford. If an appeal be made againft a fentence

of fequeftration, and lawfully profecuted ; the party fe~

queftred fhall enjoy the profits, pending the appeal.

Sequeftrators 8. It is ufual for the ecclefiaftical judge, to take

*°ty» bond of the fequeftrators, well and truly to gather and
receive the tithes fruits and other profits, and to render

a juft account. IVatf. c. 30.

And thofe to whom the fequeftration is committed,

are to caufe the fame to be publifhcd in the refpedive

churches, in the time of divine fervice. Id.

It is beft and moft legal for the fequeftrators, to re-

ceive the tithes and dues in kind.

But the fequeftrators cannot maintain an action for

tithes in their own name, at the common law, nor in

any of the king's temporal courts; but only in the fpiri-

tual court, or before the jufVices of the peace where they

have power by law to take cognizance. 'Johvf. 122.

Thus in the cafe of Berwick and Swantm^ T. 1692.
It was refolved in the court of exchequer, that a fequef-

trator cannot bring a bill alone for tithes -, becaufe he is

but as a bailiff, and accountable to the bifhop, and hath

no intereft. Bunb. 192.

After the fequeftrators have performed the duty re-

quired, the fequeftration is to be taken off, and applica-

tion of the profits to be made according to the direction

of the ordinary. And he fhall allow to them a reafon-

able fum out of the profits, according to the trouble

they fhall have had in gathering the tithes. And he is

alfo to allow for the fupply of the cure, what fhall be

convenient, relation being had to the charge, and to the

profits; and likewife for the maintenance of the incum-

bent and of his family (in cafe where there is an in-

cumbent), if he hath not otherwife fufficient to main-

tain them.

If the fequeftrators refute to deliver up their charge,

they fhall be compelled thereunto by the ecclefiafticul

judge ; and if they fhall, being called thereunto, delay to

give an account, it is ufual for the judge to deliver unto

the party grieved the bond given, with a warrant of at-

torney to fue for the penalty thereof to his own ufe at

the common lav/. JVatf, c. 30.

Therefore, if the incumbent is not fatfcfied with what

the fequeftrators have done in the execution of their

charge, his proper remedy is by application to the fpiri-

tual judge; and if he fhall think himfelf aggrieved by the

determination



determination of fuch judge, he may appeal to a fuperior

jurifdiction. Sometimes a bill in equity hath been

brought ; which yet, as it feemeth, ought not to be

brought .againft the fequeftrators folely, for that they

are only bailiffs or receivers, and have no intereft : As
in the cafe of Jones and Barret, H. 1 724. On a bill by
the vicar of Weft Dean in the county of SufTex againft

the defendant, who was fequeftrator, for an account of

the profits received during the vacation; it was objected

for the defendant, that the bifhop ought to have been

made a party, fince the fequeftrator is accountable to

him for what he receives ; and the court feemed to

think the bifhop mould have been a party ; but by
confent the caufe was referred to the bifhop of the dio*

cefe. Bunk 192.

Sermons. See Pttblicfe foO?fl)fp*

TH E fexton, fegften, fegerftane, (facrijia, the keeper

of the holy things belonging to the divine wor-
fhip) feemeth to be the fame with the oftiarius in the

Romifh church; and is appointed by the minifter or

others, and receiveth his falary according to the cuftom m
of each parifh. ^

It hath been adjudged, that a mandamus lies to re*

ftore a fexton ; though as to this the court at flrft

doubted, becaufe he was rather a fervant to the parifh

than an officer, or one that had a freehold in -his place

;

But upon a certificate fhewn from the minifter, and di-

vers of the parifh, that the cuftom v/as to chufe a fex-

ton, and that he held it for his life, and that he had 2d
a year of every houfe within the parifh ; they granted a
mandamus, directed to the churchwardens to reftore him.

3 Bac. Abr. 530.
T. 12 G. Olive and Ingrain. In aftumpfit for mo-

ney had and received to the plaintiff's ufe, a cafe was
made at nifi prius for the opinion of the court 3 that there

being a vacancy in the office of fexton of the parifh of
St Botolph without Alderfgate in the city of London, the

plaintiff and Sarah Bly were candidates ; and Sarah Bly
had
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had 169 indifputable votes, and 40 which were given by
women, who were houfekeepers and paid to the church
and poor; that the plaintiff had 174 indifputable votes,

and 22 other votes given by fuch women as aforefaid ;

that Sarah Bly was declared duly elected : upon which
the plaintiff brought a mandamus, and was fworn in,

and the defendant had received 5 fh belonging to the

office. In this cafe two points were made: 1. Whether
a woman was capable of being chofen fexton. And 2.

Whether women could vote in the election. As to the

fuft, the court feemed to have no difficulty about it

;

there having been many cafes where offices of greater

confequence have been held by women, and there being

many women fextons at that time in London ; in the

fecond year of queen Anne, a woman was appointed go-
vernor of Chelmsford workhoufe : lady Broughton was
keeper of the Gatehoufe : lady Packington was the re*

turning officer for members at Ailefbury. As to the fe-

cond point, it was fhewn, that women cannot vote for

members of parliament or coroners, and yet they have

freeholds, and contribute to all publick charges ; and
tho

T
they vote in the monied companies, yet that is by

virtue of the acts which give the right to all perfons pof-

feffed of fo much ftock ; that military tenures never de~

fcended to them. But the court notwithstanding held,

that this being an office that did not concern the publick,

or the care and infpection of the morals of the parifhioners j

there was no reafon to exclude women, who paid rates,

from the privilege of voting: they obferved, here was
no ufage of excluding them ftated, which perhaps might
have altered the cafe ; and that as this cafe was ftated,

the plaintiff did not appear to have been duly elected ;

and therefore there ought to be judgment againft him,

$tr. 1 1 14.

M. 5 G. K. and the churchwardens of Thame in Ox-
fordfhire. They who have power to appoint a fextons

have power to difplace him at pleafure. Str. 115.

&hfo
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I. Vifitaiion of the fick.

II. Communion of the fick.

III. Departing out of this life.

I. Vifitaiion of the fick.

BY Can. 76. When any perfon is dangeroiifly Tick in

any parifh : the minifler or cuiate, having know-
ledge thereof, fhall refort unto him or her (if the difeafe

be not known or probably iufpecled to be infectious),

to inftrudt. and comfort them in their diftrefs, according

to the order of the communion book if he be no preacher,

or if he be a preacher then as he mall think moil needful

and convenient.

And by the Rubrick before the office for the vifita-

tion of the lick : When any perfon is fick, notice fhall

be given thereof to the minifter of the parifh ; who
fhall go to the fick perfon's houfe, and ufe the office there

appointed.

And the minifter fhall examine the fick perfon, whe-
ther he repent him truly of his fins, and be in charity

with all the world; exhorting him to forgive, from the

bottom of his heart, all perfons that have offended him ;

and if he hath offended any other, to afk them forgive-

nefs ; and where he hath done injury or wrong to any
man, that he make amends to the uttermoft of his power.

And if he hath not before difpofed of his goods, let him
then be admonifhed to make his will, and to declare his

debts, what he oweth, and what is owing to him for the

better difcharge of his confcience, and the quietnefs of

his executors. But men fhould often be put in remem-
brance to take order for the fettling of their temporal

eftates, whilft they are in health.

And the minifter fhould not omit earneftly to move nich

fick perfons as are of ability, to be liberal to the poor,

II. Communion of the fick.

By a constitution of archbifhop Peccham \ The facra-

ment of the eucharift fhall be carried with due reverence,

Vol, III. Y to
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to the Tick, the priefl: having on at leafl a furpllce and

Hole, with a light carried before him in a lantern with a

bell ; that the people may be excited to due reverence ;

who by the minifter's discretion fhall be taught to pro-

ilrate themfelves, or at leaft: to make humble adoration,

wherefoever the king of glory fhall happen to be carried

under the cover of bread.

But by the rubrick of the 2 Ed. 6. it was ordered, that

there fhall be no elevation of the hoft, or fhewing the fa-

crament to the people.

By the prefent rubrick before the office for the com-
munion of the Tick, it is ordered as follows : Forafmuch
as all mortal men be fubjecl: to many fudden perils, dif-

eafes, and licknefTes, and ever uncertain what time they

fhall depart out of this life ; therefore to the intent they

may be always in a readinefs to die whenfoever it fhall

pleafe almighty god to call them, curates fhall diligently

from time to time (but efpecially in the time of pefti-

lence or other infectious ficknefs) exhort their parifhion-

ers to the often receiving of the holy communion of the

bodv and blood of our faviour Chrift, when it fhall be

publickly adminiftred in the church ; that fo doing, they

may in cafe of fudden vifitation, have the lefs caufe to

be difquieted for lack of the fame. But if the Tick perfoa

be not able to come to the church, and yet is defirous to

receive the communion in his houfe ; then he muft give

timely notice to the curate, fignifying alfo how many
there are to communicate with him (which fhall be three,

or two at the leaft;) and having a convenient place in

the Tick man's houfe, with all things neceflary fo prepared

that the curate may reverently minifter, he fhall there

celebrate the holy communion.
But if a man either by reafon of extremity of ficknefs,

or for want of warning in due time to the curate, or for

lack of company to receive with him, or by any other

juft impediment, do not receive the facrament of Chrift's

body and blood ; the curate fhall inftrucf. him, that if he

do truly repent him of his fins, and ftedfaftly believe that

Jefus Chrift hath fuffered death upon the crofs for him,

and flied his blood for his redemption ; earnestly remem-
bring the benefits he hath thereby, and giving him
hearty thanks therefore ; he doth eat and drink the

body and blood of our faviour Chrift, profitably to his

foul's health, altho' he do not receive the facrament with

his mouth.
In
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In the time of the plague, fweat, or other fuch like

contagious times of ficknefs or difeafes, when none of

the parifh can be gotten to communicate with the ficlc

in their houfes, for fear of the infection ; upon fpecial

requeft of the deceafed, the minifter may only com-
municate with him.

III. Departing out of this life.

Can. 67. When any is pafling out of this life, a bell

fhall be tolled, and the minifter mail not then flack

to do his laft duty. And after the party's death (if

it fo fall out) there fhall be rung no more but one fhort

peal, and one other before the burial, and one other

after the burial.

And this tolling of the bell feemeth to have been

originally founded on the doctrine of mattes fatif-

factory, or prayers for the dead ; that every perfon,

upon hearing of the bell, mould apply himfelf to prayer

for the foul of the perfon departing, or departed, out

of this life.

And the alms ufually given at funerals, feemeth to

have been intended for the like purpofe.

Sidefmen. See C&UtC&tUatBenSu

C*lMONT hath its name from Simon Magus, who
^ thought to have purchafed the gift of the holy

ghoft for money. 3 Injl. 153.
Simoniacus is he who maketh a corrupt contract ; and

fimoniace promotus is he who is promoted upon iuch con-»

tract, altho' he was not privy to it himfelf.

I. Simony by the canon law.

II. By Jiatute.

Y 2 I. Simony
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I. Simony by the common law.

1. Langton. We ftriclly forbid any man to refign his

churchy and then accept the vicarage of the fame church from
his own fubjlitute ; becaufe in this cafe fome unlawful bargain

may be wellfufpecled. sltid if any /halt prefume to do contrary

hereunto i the
.
one Jhall be deprived of his vicarage, and the

other of his parfonage. L i nd . 107.

It may feem ftrange, that any one fhould chufe to be

vicar rather than re£tor ; but as there might in fome par-

ticular cafes be other reafons for it, fo there was one
very apparent reafon, viz. that the Lateran council un-
der Innocent the third, had forbidden the holding two
churches, that is, two rectories, but not two vicarages,

or a rectory and a vicarage. For tho' the Lateran canon
againft. pluralities was not yet put in execution here ; yet

the clergy were apprehenfive that this would foon be

done. Jobnf Langt.

2. Wetherfhead. // Jhall not be lawful to any man, U
transfer a church to another in the name of a portion, or

take any money or covenanted gain for the prefentation of any

one : And if any Jhall be found guilty hereof by conviclion, or

confejfwn ; we do decree, by the king's authority and by our

own, that he [hallfor ever be deprived of the patronage of that

church. Lind. 281.

In the name of a portion] That is, as a portion from
a father or grandfather, to his fon or grandfon, fohnf.
Wether.

We do decree by the king's authority'] Lindwood fays, that

de ii\S:o the kiBg of England hath cognizance in caufes of

the right of patronage ; which this conftitution takes no-
tice of as fuch: altho', he fays, the contrary is true by
the canon law. Lind. 2^1.

Shall for ever be deprived of the patronage] Whkh
feemeth to be intended, during his life ; and not to

extend to his heirs after him; fo as to punifh them
for their father's or other ancestor's crime. Lind. 281.

And Sir Simon Degge obferves upon this, that a ca-

non is not fufficient to deprive a man of his freehold

foe inheritance: and this canon (he fays) was never put

in execution, or attempted fo to be, fo far as he can

ftnd. Dsg. p. 1. c. 5. 1

3. Otjiobon.
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1, Othobon. Whereas we under/land that it frequently

that vjhen a prefentation is to be ?nade to a vacant

churchy he who is to be presented firjl maketh a bargain with

the patron for a certain Jum to be paid to him yearly out of the

profits of the church, and he who hath made fuch contraJ? is

i fenttd to the church ; we, intending to provide againft this

acl offimony and detriment to the church, do utterly revoke all

perfions heretofore impofed on parijh churches, unlefs they who
have or receive the fame, are warranted from the beginning

by lawful prefeription, or fpecial privilege, or other certain

right. Athon 135.
Neither was this canon (faith Sir Simon Degge) of

better effecl: than the other, as to the making con-

tracts void, which were only determinable at the com-
mon law, where this canon could not be pleaded in bar.

Deg. p. 1. c. 5.

But there were fome general canons (he fays) of the

church of greater force ; whereby a perfon fimoniacally

promoted is punifhed by deprivation, and a fimoniack by
deprivation and perpetual difability, not only as to the

church he was prefented to upon a fimoniacal contract,

but alfo as to all others. Deg. p. 1. c. 5.

4. Simony is the more odious ("lord Coke fays) becaufe

it is ever accompanied with perjury; for the prefentee is

fworn to commit no fimony. 3 hifh 156.

Thus by a canon of archbiihop Langton, it is or-

dained as followetb. : We do decree, that the bifoop Jhall

take an oath of him who Jhall be prefented, that for fuch
prefentation he neither promifed nor gave any thing to the per-

fon prefenting him, nor made any agreement with him for
the fame ; efpecially if he who is prefented be probably fu7-

pecled of the fame. Lind. 108.

Bijhop] Or other ordinary who hath power to grant in-

flitution. Lind. ioS.

He neither promifed'] By word or other flipulation.

Lind. 108.

Nor gave] Either by exchange, or recompence, or

confirmation of what had been given before, or by be-

queft, or remiflion. Lind. 109.

To the perfon prefenting him] And if he promife any
thing to another, altho' it be not to him who hath the

prefentation; yet if it be fo that he foal] not oiherwife

have the benefice, this alfo is fimony. Lind. 109.
Y 3 And
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And by Can. 40. To avoid the detejiable fin of fimony.

lecaufe buying and felling of fpiritual and ecclefiaflical func-

tions^ offices, promotions, dignities, and livings is execrable

before god \ therefore the archbijhop and all and every bijhop

or biJJoops or any other perfon or perfons having authority to

admit, injlitute, collate, injlal, or to confirm the eleclion of
any archbijhop bijhop or other perfon or perfons, to any fpi-

ritual or ecclefiajlical function dignity promotion title office

jurifdiclion place or benefice with cure or without cure, or

to any ecclefiajlical living whatfoever, Jhall before every fuch

admijfion in/litution collation injlallation or confirmation of

eleclion refpcclively minifler to every perfon hereafter to be

admitted injlituted collated injialled or confirmed in or to

any archbijhoprick bijhoprick or other fpiritual or ecclefiajlical

funclion dignity promotion title office jurifdiclion place or

benefice with cure or without cure, or in or to any ecclefia-

jlical living whatfoever, this oath in manner andform follow-

ing, the fame to be taken by every one whom it concerned,

in his own perfon, and not by a proclor :
<c I N. N. do

" fwear, that I have made no fimoniacal payment con-

tract: or promife, directly or indirectly, by my felf, or

by any other to my knowledge or with my confent,

to any perfon or perfons whatfoever, for or con-
" cerning the procuring and obtaining of this eccle-

" fiaftical dignity, place, preferment, office, or living"

[refpcclively and particularly naming the fame, whereunto be

is to be admitted, injlituted, collated, injialled, or confirmed]

" nor will at any time hereafter perform or fatisfy any
* c fuch kind of payment contract or promife made by
cc any other without my knowledge or confent : So help

" me god thro' Jefus Chrift."

And this oath, whether interpreted by the plain

tenor of it, or according to the language of former

oaths, or the notions of the catholick church con-

cerning fimony, is againft all promifes whatfoever. Gibfi

Sc2.

Therefore tho' a perfon comes not within the ftatute of

the 31 EL hereafter following, by promifing money, re-

ivard, gift, profit, or benefit ; yet he becomes guilty of

perjury, if he takes this oath, after any promife of what
kind foever. Id.

Dr Watfon queries, whether the oath againft fimony

be not abolifhed with the oath ex officio : But Mr John-
fon fays, he may as well query the oaths of allegiance

and fupremacyj for that a clerk is no more obliged-to ac-

cufe
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cufe or purge himfelf of fimony by the one,, than of re-

bellion or popery by the other. IVatf. c. 15. Jobnfi 73.

Which latter opinion is agreeable to the general prac-

tice and allowance, efpecially as the makers of the ftatute

which repealeth the oath ex officio, do not feem to have

had any thought or intention of touching upon this oath

againft. fimony ; albeit the reafon here alledged may of it

felf perhaps not be fufficient, for the oaths of allegiance

and Supremacy are injoined by ftatutes fubfequent to that

which abolifheth the oath ex officio.

Which ftatute abolifhing the oath ex officio, is as fol-

loweth ; viz. It /hall not be lawfulfor any archbi/hop, bijhop,

vicar general, chancellor, commijfary', or any other fpiritual or

ecclefiajlical judge, officer; or minijler, or any other perfon,

having or exercifing fpiritual or ecclefiajlical jurifdiction, to

tender or adminijler unto any perfori whatsoever; the oath ufually

called the oath ex officio, or any other oath wherebyfuch perfon

to whom the fame is tendred or adminiftred, may be charged or

compelled to confefs, or accufe, or to purge him or her felf of any

criminal matter or thing, whereby he or /he may be liable to

cenfure or puni/lmient : any thing in this Jlaiuie, or any other

law, cujlom, or ufage heretofore to the contrary in any wife

notwithjlanding. 1 3 C. 2. c. 12. f. 4.

In the cafe of A", and Lewis, M. 4 G. an information

was moved for againft a clergyman, for perjury at his ad-

mifiion to a living, upon an affidavit that the prefentation

was fimoniacal. But the court refufed to grant it, till

he had been convicted of the fimony. Sir. 70.

II. By ftatute.

I. By the 31 Eliz. c. 6. For the avoiding offimony and

corruption in prefentations collations and donations of and to

benefices dignities prebends and other livings and promotions ec-

clefiajlical, and in admiffions injlitutions and inductions to the

fame ; f. 4.

It is enacled, that if any perfon orperfons, bodies politick and

corporate, /hall or do, for anyfum of money rezuard gift profit

or benefit dirttlly or indireclly, or for or by reajon of an)

promife agreement grant bond covenant or other ajjurmue

of or for any fum of money reward gift profit or ben

•whatfoever direclly or indireclly, prefent or collate any per-

fon to any benefice with cure of fouls, dignity, prehend, or

hving ecclefiajlical, or give or bejfow the fame for or in refpefl

of any fuch corrupt caufe or confideration ; every fuch preImiac-

tion collation gift and be/lowing, and every admi/fton inftitut'u

-invefiiiure and induction thereupon, /hall be utterly r>oid, fmf
Y 4 irate
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traic> and of none cjfccl in lazv : And it Jhall be lawfulfor the

queen, her heirs and fuccefforSy to prefenty collate unto, or give

or bejlovjy every fuch benefice dignity prebend and living eccle-

fta/iicaly for that one time or turn only : And all and every

perfon or perfonSy bodies politick and corporate, that Jhall give

cr take any fuch fum of money ?'czvard gift or benefit direclly or

indirecllyy or that fall take or make any fuch promife grant

bond covenant or other ajfurancey fballforfeit and lofe the double

value of one year'
}

s profit of every fuch benefice dignity prebend

and living ecclefiafiical : And the perfon fo corruptly taking pro-

curing feeking or accepting any fuch benefice dignity prebend or

livingy fijall thereupon and from thenceforth be adjudged a dif-

ablcd perfon in law to have or enjoy the fame benefice dignity

prebend or living ecclefiafiical. f. 5.

And if any perfon Jhall for any fum of money reward gift

profit Gr commodity whatfoever direftly or indirectly (other than

for ufual and lawful fees) or for or by reafon of any promife

agreement grant covenant bond or other affurance of or for any

fum of money reward gift profit or benefit whatfoever directly or

indirectly y admit infiitute infial inducl invejl or place any per-

fon in or to any benefice with cure offouls , dignity', prebend, or

other ecclefiafiical living ; every fuch perfon fo offending Jhall

forfeit and lofe the double value ofone year s profit of every fuch

benefice dignity prebend and living ecclefiafiical ; and thereupon

immediately from and after the invefiing inflallation or induction

thereof hady the fame benefice dignity prebend and living eccle-

fiafiical Jhall be cftfoons merely void ; and the patron or perfon

to zvhem the advowfon gift prefentation or collation Jhall by law
appertain, Jhall and may by virtue of this adl prefent or collate

unto give and difpofe of the fame benefice dignity prebend or li-

ving ecclefiafiical, in fuch fori to all intents and purpofes, as if

the party jo admitted infiituted infialled invefied indutled or

placed had been or were naturally dead. f. 6.

"Provided, that no title to confer or prefent by lapfe, Jhall

accrue upon any voidance mentioned in this acly but after fix

months next after notice given offuch voidance , by the ordinary

to the patron, f. 7.

And ifany incumbent of any benefice with cure offouls Jhall

corruptly refign or exchange the funCy or corruptly take for or

in refpecl of the refgning or exchanging the fame', direclly or

indirecllyy any penfeon, fum of money y or benefit whatfoever ;

as well the giver as the taker of anyfuch penfiony fum of money 5

or other benefit corruptly, fijall lofe double the value of thefum
fo given taken or had : the one moiety as well thereof, as of the

forfeiture of the double value of one year s profit before mention-

ed, to be to the queen, and the other to him thai willfuefor
thefame in any of her majefiys courts of record, f. 8,

Provided
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Provided always, thai this acl or any thing therein contain-

ed, Jhall not in any wife extend to take away or reftrain any

punijhment pain or penalty limited prefcribed or infidled by the

laws ecclefiajtical, for any the offences before in this acl men-

tioned ; but that the fame jhall remain inforce, and may be put

in due execution, as it might be before the making of this acl ;

this acl, or any thing therein contained, to the contrary thereof

in any wife notwithjlanding. f. 9.

And moreover, if any perfon Jhall receive or take any mo-

ney fee reward or any other profit direilly or indireclly, or Jhall

take any pro?nife agreement covenant bond or other affurance to

receive or have any moneyfee reward or any other profit direclly

or indireclly, either to himfelf or to any other of his friends (all

ordinary and lawful fees only excepted), for or to procure the

ordaining or making of any minijler, or giving of any orders^

or licence to preach ; he jhall for every fuch offenceforfeit the

fum of 40 / : and the party jo corruptly ordained or made mini-

jler, or taking orders, jhallforfeit thefum of 10 1 : And if at

any time within feven years next after fuch corrupt entring into

the miniftry or receiving of orders, he jl)all accept or take any

benefice, living, or promotion ecclefiajlical \ then immediately

from and after the induclion invejling or injlallation thereof or

thereinto had, the fame jhall be eftjoons merely void ; and the

patron jhall prefent, collate unto, give and difpofe of the fame ,

as if the party fo induced invejled or injlalled had been natu-

rally dead : the one moiety of all which forfeitures Jhall be to

the queen, and the other to him that ivillfue in any of her ma-
jejlfs courts of record, f. 10.

S. 4. For the avoiding offimony] Almoft all the authors

who have treated of this fubjecl:, and even the learned

judges in delivering their refolutions in cafes of fimony,

have afferted that there is no word of fimony in this acl: ;

and from thence a conclufion hath been drawn in favour

of the ecclefiafcica! jurifdiition, that the temporal courts

have nothing to do with fimony as fuch, or to define what
(hall be deemed fimony and what not, but only to take

cognizance of the particular corrupt contracts therein

fpecified. Which confequence, altho' deducible perhaps

from other premises, yet doth not follow from the afore-

faid obfervation ; for it is plain here is the word fimony :

and the miftake feemcth to have happened from this fhort

preamble being inadvertently printed at the end of the

foregoing feclion, treating intirely of a different fubject

;

fo as to have been overlooked by the firft perfon who
made the obfervation, whom others have followed with-

out examination.

Donations]
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Donations] For the like reafon only (as it feemeth), a

doubt was made in the cafe of Bawderock and Mackallar^

M. 9 Car. whether this ftatute cxtendeth to donatives,

Cro. Car. 330.

S. 5. Tjf any per/on or perfons"] If one who hath no
right, prefent by ufurpation, and doth it by reafon of any

corrupt contract or agreement ; that prefentation and the

induction thereupon are hereby void : for this ftatute ex-

tends to all patrons, as well by wrong as by right. In

like manner, if when a church is void, the void turn is

purchafed ; altho' the grant of a void turn, as being a

thing in action, is of it felf void, and the purchafer's pre-

fentee comes in quaft per ujurpationem : yet becaufe it is

by means of a fimoniacal contract, it is as much fimony,

as if the grant had not been void. 1 Inji. 120. 3 Inji.

153. Cro. Eliz. 789.
And it is to be obferved, that this claufe is general,

Cl If any perfon or perfons", and doth make no allow-

ance in the cafe of father and fon, more than in the cafe

of other perfons ; and that therefore the notion that a

purchafe of the next avoidance when the incumbent is

fick and ready to die, and the fon's privity to that pur-

chafe, is lefs fimony in the cafe of a fon, than it would
be in the cafe of any other perfon, hath no foundation in

the act. Neither is the reafon that a father is bound by

nature to provide for his fon, good to the aforefaid pur-

pofe ; for a man is bound by nature alfo to provide for

himfelf, and fo might as well purchafe for himfelf. Watf,

c. 5. Glbf. 798.
So if a father, in confideration of a clerk's marrying

his daughter, doth covenant with the clerk's father, that

he will procure the clerk to be prefented, admitted, mili-

tated, and inducted into fuch a church upon the next

avoidance thereof: this is a fimoniacal contract, Watf.

c. 5.

Dlre'Jly or indirc£?Iy~\ Simony may be committed, and

yet neither the patron nor incumbent privy to it, or know-
in" of it. Thus in a writ of error to reverfe a judgment,

whereby the king had recovered in a quare imped it upon
a title of fimony, which was, that a friend of the patron

agreed to give fo much money to one (who was not the

patron), to procure the faid par fon to be prefented, who
was prefented according to that agreement ; it was align-

ed for error, that it did not appear, that either patron or

parfon were knowing of this agreement. But by thr-

ee urt i
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Court ; the parfon is fimoniacally promoted : and a cafe

Was mentioned, where the parfon of St Clements was
oufted, by reafon that a friend had given moaey to a page

belonging to the earl of Exeter, to endeavour to procure

the prefentation, and neither the earl nor the parfon knew
any thing of it. IVatf. c. 5.

Bond covenant or other affurance, ofor for any fum of money\

reward, gift, profit or benefit whatfoever~\ The bond and

aiTurancc here mentioned, being for money, reward, gij%

profit or benefit, a way was found very early to defeat the

intention of this act, by general bonds of refignathn, where-
by the prefentee obliged himfelf to refign and void the

benefice, within a certain time after warning to be given

to him, or elfe indefinitely, whenever the patron fhculd

require it. Gibf. 799, 800.

And thefe bonds have been allowed both in law and

equity : Thus in the cafe of Peek and the earl of Carlifey
M. 6 G. In the king's bench : In an action of debt upon
a bond, conditioned to refign a benefice ; the court refu-

sed to let the defendant's counfel argue the validity of

fuch bonds, they having been fo often eftablifhed even in

a court of equity ; and that alfo, where the condition is

general, and not barely to refign to a particular perfon.

Str. 227.

So, M. 9 G. In the chancery. Peele and Capeh Cape!

on prefenting Peele to a living, took a bond from him to

refign when the patron's nephew came of age, for whom
the living was defigned. When the nephew was of age,

inftead of requiring a refignation, it was agreed between
them all, that Peele mould continue to hold the living,

paying 30 1 a year to the nephew. Peele makes the pay-

ment for feven years, but refufing to pay any more, the

patron puts the bond in fuit. And then Peele comes in-

to this court for an injunction, and to have back his 30 1 a

year. On hearing, the lord chancellor granted the in-

junction, not (as he faid) upon account of any defect in

the bond it felf, which he held good, but on account of

the ill ufe that had been made of it : and as to the money,
it being paid upon a fimoniacal contract, he left the plain-

tiff to go to law for it. Str. 534.
So, in the cafe of Durflon and Sandys, M. 1686. The

defendant upon his prefenting the plaintiff to a parfdnage,

took a bond of him to refign ; which (as the reporter lavs)

tho' in it felf lawful, yet the patron making an ill ufe of

it, viz. to prevent the incumbent from demanding tithes

in
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in kind, the court awarded a perpetual injunction againii

the bond. I Vern. 411.

And in the cafe of Hefket and Grey, in the king's bench,

H. 28 G. 2. (which was a cafe out of chancery) :—Debt
upon a bond. Upon oyer of the condition, it appeared

that the obligor had been prefented to the living of Stain-

ing by the obligee, and had agreed to deliver it up into the

hands of the ordinary, within three months after the ex-

piration of five years, at the requefl of the plaintiff his

heirs or afligns, or upon proper notice in writing, fo that

a new prefentation might be made. And after this recital

of the agreement, the condition was, that if the defendant

did deliver up into the hands of the ordinary the faid living,

fo as that the fame might become void, then the obliga-

tion to be void. The defendant pleaded, that he did offer

to refign abfolutely the living, and that he delivered the

refignation to the ordinary that he might accept the fame

and the plaintiff make a new prefentation, but that the

ordinary refufed to accept it. He pleaded further, that

the agreement was corrupt ; and that the bond was taken

to keep the defendant in awe, and therefore alfo corrupt

and void. Ryder chief juflice delivered the refolution of

the court : The averring in the plea, that the agreement

was corrupt, will not make it fo ; but it mould be fet forth

what fort of corruption, that the court may judge whether

fimoniacal or not. As to the point, whether a general

• bond of refignation is good ; we are all of opinion it is. It

was determined in the cafe of lord Carlijle and Peek, But
every fimoniacal contract is void, where it is fecured only

by promife. Otherwife it is, when a bond is given for

the performance of fuch a contract, when the condition

does not exprefs the agreement, but is only a condition

for payment of money, becaufe we cannot go out of the

written condition to vacate the obligation, and alfo be-

caufe a fpecialty does not want a confideration to fupport

it, as a promife depending only upon fimple contract docs.

It has been objected, that thefe kinds of bonds, when the

contract appears upon the face of the condition to be for

a general refignation upon requeft, are void : Indeed it

does look fo ; but the law is otherwife. And as to the

other objection, we are all of opinion that the plea in bar

is bad, becaufe it is not averred that the bifhop has accep-

ted this refignation, and for thefe reafons : 1. Becaufe

without the acceptance of the ordinary, the refignation is

not compleat, and the patron can have no benefit of fuch

a refignation. 2. Becaufe the defendant has undertaken

for
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for the acceptance of the bifhop, as that is neceflary to

make a compleat refignation, which he has by the condi-

tion of his bond agreed to do. 3. Becaufe the plea does

not contain a fufficient excufe for the bifhop's non-accep-

tance of the refignation ; for the defendant has undertaken

that the bifhop mall do it, or if he does not he will make
a fatisfaction by paying money or the like to the party who
is injured thereby ; and this is reafonable, and is the law

in fuch cafes, when the obligor undertakes for the act

of a ftranger. The ordinary is a judicial officer, and is

intruded with a judicial power to accept or refufe refigna-

tions as he thinks proper. And judgment was given for

the plaintiff. But it appearing that the patron had ad-

vertifed the living to be fold, and, in treating with a pur-

chafer for it, that he had declared he afked and expected

a greater price for it, as he could compel an immediate

refignation : lord Hardwicke, for this reafon, and as it

was making a bad ufe of the bond, granted an injunction

to reftrain the patron from proceeding further upon the

bond.

In order to prevent the evil confequences of this kind

of traffick, Dr Gibfon takes occafion to wifh, that the

ordinaries would do thefe two things : firft, that they

would refufe to ordain any perfons but upon good and
fufficient titles, which would leifen the number of thofe

who are ready to fubmit to fuch bonds ; and in the next

place, that they would refufe to admit or accept any refig-

nations (without which the incumbent cannot void the

benefice in that way), but after the flricteft enquiry, and
the fulleft fatisfaction, concerning the motives and rea-

fons upon which they are made. Gibf. 800.

And Sir Simon Degge wifheth (which indeed would
more effectually cure the evil) that an act of parliament

might be made, to declare all fuch bonds to be void.

Deg. p. i.e. 5.

Shall be utterly vold^ frujlrate, and of none ejfecl In lavS\

Before this act, they were only viodable by deprivation ;

but hereby they are made void without any deprivation,

or fentence declaratory in the ecclefiaftical court : as was
adjudged in the cafe of Hickcock and Hickcock. So as the

parifhioners may deny their tithes, and alledge in the fpi-

ritual court that he came in by fimony. But Hutton faid,

there was no remedy for the tithes, which a fimoniacal

incumbent h^d actually received. 1 Injl, 120. Gibf.

Soo, I.

2 But
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But here is to be obferved a diverfity, between a pre*

fentation or collation made by a rightful patron, and art

ufurper. For in cafe of the rightful patron, which doth
corruptly prefent or collate, by the exprefs letter of this

act the king fhall prefent ; but where one doth ufurp,

and corruptly prefent or collate, there the king (hall not
prefent, but the rightful patron : for the branch that

gives the king power to prefent, is only intended where
the rightful patron is in fault ; but where he is in no
fault, there the corrupt act and wrong of the ufurper fhall

not prejudice his title. 3 Inft. 153.

And it /ball be lawful for the queen to prefent for that one

time or turn only] In this particular, the penalty of fimo-

ny which was by the canon law, with regard to the pa-

tron, is fomewhat mitigated : the canons which had been

made both at home and abroad (when they fpeak of this

lofs of patronage) making it perpetual. But becaufe

patronage in England is accounted a temporal matter,

and corrupt patrons were not to be reached by the ec-

clefiaftical laws (which could only touch the incum-

bent) ; therefore, for the more effectual difcouragement

of fimony, by affecting the patron alfo, this ftatute was
made. Gibf 801.

And every perfon that Jhall take or make any fuch

prcmife] So that the penalty (as it feemeth) is incurred

by fuch promife ; tho' the patron mould afterwards pre-

fent the clerk gratis. Gibf. 801.

Shall forfeit and lofe the double value of one year's profit]

And this double value fhall be accounted, according to

the true value as the fame may be letten, and fhall be

tried by a jury -, and not according to the valuation in the

king's books. 3 Injl. 154.

And the perfon fo corruptly taking, procuring, feeking, or

accepting] It was laid by Tanfield chief baron, in Calvert

and Kitchyn's cafe, that if a clerk feeketh to obtain a pre-

fentation by money, altho' afterwards the patron prefent

him gratis ; yet this fimoniacal attempt hath difabled him

to take that benefice. Gibf 801.

Be adjudged a difabled perfon in law, to have or

enjoy the fame benefice] Many of the ancient canons of

the church, make depofition the punifhment of fimony,

whether in bifhops or prefbyters ; others make it depri-

vation. But the civil and canon law obferve a difference

in point of penalty, between a perfon guilty of fimony,

1 and
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and a perfon fnnoniacally promoted. If the clerk him-

felf is privy or party to the fimony, he is to be depri-

ved of that, and for ever difabled to accept any other ; but

if he is only fimoniacally promoted, by fimony between

two other perfons, whereunto he was not privy, he is

deprivable by reafon of the corruption, but not difabled

to take any other. In like manner, according to this fta-

tute, if the prefentee was not privy to the fimony, tho*

the church is become void by the fimony, yet he is not

difabled from being prefented again ; for a man cannot be

faid to be corruptly takings who is not privy to the cor-

rupt agreement. But a prefentee who was privy to

the fimony, is a perfon difabled to enjoy the fame be-

nefice during life, nor can the king or any other dif-

penfe with the difability. Gibf. 80 1. 2 Haw. 396.
12 Co. 101.

S. 6. Admit, injlitute, inflall, induft] The reafon of

this claufe, lord Coke tells us, (for, he fays, he was of

that parliament, and obferved the proceedings therein)

was, to avoid hafty and precipitate admifiions and infti-

tutions, to the prejudice of them that had right to pre-

fent, by putting them to a quare impedit ; and it is pre-

fumed, that no fuch hafte or precipitation is ufod, but

for a corrupt end and purpofe. 3 Infl. 155.

Immediately after the invefl'ing, injlallation, or indu£lion\

Albeit the church is full by inftitution, againft. ail

but the king : yet the church becometh not void by
this branch of the act, until after induction. 3 Injl.

S. 9. Shall not in any wife extend to take away or re-

Jlrain any punijhment pain or penalty, limited preferibed or in-

Jlicled by the laws ecclefaftical] So far are the ancient ec-

clefiaftical laws again!! fimony, and the power of the fpi-

ritual court in the execution of thofe laws, from being

fuperfeded by this act ; that hereby they are exprefly con-

firmed. And all promifes and contracts, of what kind

foever, being forbidden, and by confequence punifhable,

by the laws ecclefiaftical ; it follows, that it could not

be the intention of the legiflators, to make this ftatute

the rule and meafure of fimony ; but only to check and

retrain it in the moft notorious inftances. Gibf. 801.

Which confederation feemeth fully to warrant bifhop

Still ingfleet's obfervation, that this ftatute doth not abro-

gate the ecclefiaftical laws as to fimony, but only enacteth

fome
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fome particular penalties on fome more remarkable firho~

niacal acts, as to benefices and orders ; but doth not go
about to repeal any ecclefiaftical laws about fimony, or
to determine the nature and bounds of it ; And alfo the

obfervation of archbifhop Wake ; that this a& is not
privative of the jurifdiclion of the church, or its confti-

tutions, but accumulative; that it leaveth to the church
all the authority which it had before ; only, whereas be-

fore thefe crimes were inquirable and punifhable by the

ecclefiaftical judge alone, they may now, in fome cafes

fpecified in this ftatute, be brought before the civil ma-
giftrate alfo. Gibf. 798.
And therefore ftill the ecclefiaftical court may proceed

againft a fimonift pro falute animae, and upon examina-
tion and evidence deprive him for that caufe : and this,

altho' he was not privy to the contract ; for there are no
acceflaries in fimony. And when the fpiritual court hath

£0 fentenced the fimony, the temporal court ought to

give credence thereto, and ought not to difpute whether
it be error or not. For the temporal court cannot take

cognizance of their proceedings herein, whether they be

lawful or not ; which is the reafon that in the temporal

court it fufficeth to plead a fentence out of the fpiritual

court briefly, without fhewing the manner thereof, and
of their proceedings. And tho' it hath been faid, that

in the fpiritual court they ought not to intermeddle to

deveft the freehold, which is in the incumbent after in-

duction ; it is tiue indeed, they cannot alter the freehold,

but they by their proceeding meddle only with the man-
ner of obtaining the prefentment, which by confequence

only devefteth the freehold from the fimonift by the dif-

folution of his eftate, when his admifiion and inftitution

are voided ; and therefore may proceed : or rather, the

church being made void by acl: of parliament, he who
pretends to be incumbent thereof hath no freehold there-

in ; fo, depriving of him, cannot be faid to deveft any

freehold from him. However, it is beft, that not any of

the articles to be examined upon in this cafe, be fuch as

may exprefiy draw the right and title of the benefice in-

to queftion ; left occafion be taken from thence to bring

a prohibition. Watf. c. 5.

2. By the 1 W. c. 16. Whereas It hath often happened^

that pcrfons fimoniack or fimoniacally promoted to benefices or

ecclefiaftical livings, have enjoyed the benefit of fuch livings

many years, and fometimes all their life tirney oy reafon of the

fecret carriage of fuch fmioniacal dealing ; and after the death
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of fuch fimoniack per/on, another perfon Innocent offuch crime,

and worthy of fuch preferment, being prefentecl or promoted

by another patron innocent alfo of that jimoniacal contrail, have

been troubled and removed upon pretence of lapfe or otherwifie

to the prejudice of the innocent patron in reverfiion, and of his

clerk, whereby the guilty goeth away with the profit of his

crime, and the innocent fucceeding patron and his clerk are

punijhed, contrary to all reafon and good confidence : for pre-

vention thereof it is enacled, that afiter the death of the perfion

fio filmoniacally promoted, the offence or contrail offiimony Jhall

neither by way of title in pleading, Gr in evidence to a jury, or

otherwifie, be alledged or pleaded to the prejudice of any other

patron innocent of fiimony, or of his clerk by him preficnted or

promoted, upon pretence of lapfe to the crown or to the metro-

politan or otherwifie ; unlefis the perfion fimoniack orfilmoniacally

promoted, or his patron', was ccnvicled ofi fiuch offence at the

common law or in fiome ecclefiiaflical court, in the life time of the

perfion fimoniack or filmoniacally promoted or prejented. f. I, 2»

And no leafie really arid bona fide made by any perfion fimoni-

ack or filmoniacally promoted to any deanry prebend or parjonage

or other ecclefiiaflical benefice or dignity, for good and valuable

confiideraiion, to any tenant or perfion not being privy to or ha-

ving notice ofi fiuch fiimony, Jhall be impeached or avoidedfor or

by reafon ofifiuchfiimony, but Jhall be good and effctlual in lawy
the Jaidfiimony notwithflanding. f. 3.

3. By the 12 An. ft. 2. c. 12. Whereas fime of the

clergy have procuredprefermentsfor thew.fielves, by buying eccle-

fiiaflical livings, and others have been thereby dificouraged ; it is

enacled, that if any perfion Jhallfor any fium ofi money reward

gift profit or advantage direclly or indireclly, or fior or by rea-

fion ofi any promije agreement grant bond covenant or other afifiu-

rance ofi or fior any fium ofi money reward gift profit or benefit

whatfioever direclly or indireclly, in his own name or in the

name ofi any other perfion, take procure or accept the next avoi-

dance ofor prefientation to any benefice with cure
ofi

fouls dignity

prebend or living ecclefiiaflical, and fiiall be prejented or collated

thereupon ; every fiuch prefientation or collation, and every ad-

rnijjion inflitution invefliture and induclion upon the fame, Jhall

be utterly void firuflrate and ofi no effecl in law, andfiuch agree-

mentJhall be deemed a fimoniacal contrail ; and it Jhall be law-

ful fior the queen, her heirs andJucceffors, to prefient or collate

unto, or give or beflow every fiuch benefice dignity prebend and
living ecclefiiaflical, for that one time or turn only > and the per-

fion fio corruptly taking procuring or accepting any fiuch benefice

dignity prebend or living, Jhall thereupon andfrom thenuforth

Vol. III. '
' Z *

' hi
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K.

be adjudged a difabled perfon in law to have and enjoy the fame',

and floalk alfo be fubjecl to any punijhment pain or penalty limited

preferibed or infiicled by the laws ecclefiajlical, in like manner

as if fuch corrupt agreement had been made, after fuch- benefice

dignity prebend or living ecclefiajlical had become vacant ; any

law orflatute to the contrary in any wife notwithfianding.

Which itatute having been underftood as only prohibi-

ting clergymen from purchafing livings for themfelves ; the

intention thereof (if that was its fole intention) may be

eafily fruftrated, by employing others to purchafe for

them.

4. By the 20 G. 2. c. 52. All offences of fimony, and all

proceedings and fentences thereupon, are excepted out of the

general pardon granted by that a£t.

The form of a general bond of refignation hath

been thus :

NOW all men by thefe prefents, that we A. B. of

in the county of clerk, and CD. of in the

county of gentleman, are held and firmly bound to E. F.

cf in the county of efquire, in the fum of of good

land laivful money ofGreat Britain, to be paid to theJaid E. F.

or to his certain attorney, his executors adminijlrat or s or afftgm :

For the true payment whereof, we bind ourfelves and each of

us, jointly and feverally, and each and every cf our joint and

feveral heirs executors and adminijlrators, firmly by thefe pre-

fents. Sealed with our feals, and dated this——day of
in the year of the reign of our fovercign lord George the

third of Great Britain, France, and Ireland, king, defender

cf the faith, and fo forth, and in the year of cur lord one

thoufand feven hundred and fixty three.

WHEREAS the abovena?ned E. F. is feifed of or intitled

to the advowfon, no?nination, right ofpatronage and prefenta-

tion of the vicarage [or, reclory~\ cf the parijh church of (j.

in the county of and diocej'e of which is noiu be-

come vacant ; and whereas the faidJL. F. hath prefented, no-

minated, and appointed the abovebound A. B. to fupply thefaid
vacancy, and to be vicar of the faid vicarage and parijh church

cf G. in orderfor him the faid A. B. to be infiituted and in-

dueled thereto by the proper ordinary; and whereas the faid

A. B. hath agreed to refign and deliver up the faid vicarage

and parijh church ofG. into the hands of the proper ordinary^

upon the requefl of'the faid E. F. his heirs executors admiuijlra-

tors or afpgnsy or upon notice in writing given to him or left for

him
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him for that purpnfe at the vicarage houfe of the faid vicarage

by the Jaid E. F. his heirs executors aclrninijlrators or afjigns,

fo that thereby the faid vicarage and farijh church may become

vacant , and thefaid E. F. his heirs executors adminiflrators or

aJJignS) patrons of the faid church, may prcfent anew : lSfow

the condition of the above-written obligation is fuch, that if the

abovebound A. B. do and Jhall upon the requefl of the faid

E. F. his heirs executors adminiflrators or affigns, or upon no-

tice in writing given to him thefaid A. B. or left for him for

that purpofe at the vicarage houfe of the faid vicarage by the

faid E. F. his heirs executors adminiflrators or ajfigns, ahj'o-

lutely reftgn and deliver up the faid vicarage and parijh church

of G. aforefaid, with its appurtenances, into the hands of the

proper ordinary or guardian of the fpiritualties for the time be-

ing abfolutely to accept of fuch refignation of the faid vicarage

and parijh church of G. vjhereby the faid vicarage and parijh

church of G. may become vacant, and the faid E. F. his heirs

executors aclrninijlrators or affigns, patrons of the faid church,

may prefent anew to the faid vicarage and parijh church, dif-

charged of all charges and incumbrances done or fuffered by the

faid A. B. and alfo, if the faid A. B. do not or Jhall not com-

mit or fuffer, or caufe to be committed, any wajic or dilapida-

tions, upon the houfes, lands, tenements, or hereditaments be-

longing to the faid vicarage, during the time he Jhallhefo vicar

of the faid vicarage and parijh church ; 'Then this obligation to

be void, otherwife to be and remain in fullforce and virtue*

Signed, fealed, and delivered (the A. B.

paper having been firfl dulyJlamp- C. D.
ed) in the prefence of us

H. I.

K. Iv.

I. HpHE original of fine-cures was thus : The reftor Original of fine-

JL (with proper confent) had a power to intitle a
6urei *

vicar in his church, to officiate under him ; and this was
often done : and by this means, two perfens were inftitu-

ted to the fame church, and both to the cure of fouls,

and both did actually officiate. So that however the rec-

tors of fine-cures, by having been long excufed from refi-

dence, are in common opinion difcharged from the cure of

foulj (which is the reafon of the name) \ and however

Z 2
'-

the
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the cure is faid in the law-books to be in them habitualiter

only ; yet in ftrictnefs, and with regard to their original

inftitution, the cure is in them aclualiter, as much as it is

in the vicar. Gibf. 719. John/. 85.

That is to fay, where they come in by inftitution ; but

if the rectory is a donative, the cafe is otherwife ; for

there, coming in by donation, they have not the cure of

fouls commitred to them. And thefe are moft properly

fine-cures, according to the genuine figniikation of the

word. Jolmf. 85.

No fine cure 2. But no church, where there is but one incumbent,
where there is

; s prGperly a fine-cure. If indeed the church be down,
b« one incttm-

of the pari{h become deftitute of parifhioners without

which divine offices cannot be performed j the incumbent

is of neeeflity acquitted from all publick duty : but ftill

he is under an obligation of doing this duty, whenever

there fhall be a competent number of inhabitants, and the

church fhall be rebuilt. And thefe benefices are more

properly depopulations than fine-cures. John/. 84.

Biftopricks, 3- Bifliopricks, deanries, and archdeaconries, were of

deanries, arch- old generally faid to have the cure of fouls belonging to

deaconnes, pre-
tjiem . fome have faid the fame of prebends, but with lefs

reafon. Bifhops have the cure of their whole diocefes ;

and archdeacons do, in many particulars, mare with them

in their fpiritual cures. The dean was faid to have the

cure of his canons, and of the reft belonging to the choir ;

who were all in old time to make their confeffions to him,

and receive abfolutions from him ; but it doth not appear,

that the canons or prebendaries have or had the cure of

fouls, in this or any other refpect. They are indeed for

the moft part inftituted, but not to the cure of fouls.

John/. 86.

Pofoffion of 4- Pofleflion of fine-cures (not being exempt as is

fine cures how aforefaid) muft be obtained by the fame methods by which
obtained. ^ p

{reff10n of other rectories and vicarages is obtained,

namely, by prefentation, inftitution, and induction. And
the reafon is, becaufe the vicarage had not its beginning by

appropriation and endowment (which was a difcharge to

the parfon from the cure), but by inUtulatlon^ that is by

being admitted to a title, or a fhare in the profits and cure

of the rectory, together with the rector, and in fubordi-

nation to him as vicar. For altho' by a conftitution of

archbifhop Langton there might not be two rectors or par-

fons in one church ; yet there might be, and fometimes

were eftablifhed in the fame church both a rector and

vicar, with cure of fouls : and in iuch cafe, the rectory

came



came to be a fine-cure, not becaufe it was really Co in

law, but becaufe the rectors got themfelvea excuied from

refidence, and by degrees devolved the whole fpiritual

cure upon the vicars. Gibj. 8 1 8.

Upon which -round, the poiieffors of fine-cures, are

not bound to read the thirty nine articles by the 13 EL
c. 12. And in this only, inftitution to fine-cures differs

from inflitution to other benefices. John/. 86.

5. Sine-cures are not within the itatute of pluralities, Not within the

fuch livings being not by the faid ftatute deemed incom-^^ of p!ura"

patible ; but only thofe to which the cure of fouls is actu-

ally, and not only habitually annexed. Deg. p. 1. c. 13.

Singirig of pfalms. See |3ltWiCfe &0?fijip*

Slander. See DtfamatiOtU

Sodomy. See TdUg$ttP.

Son, fucceeding his father in a benefice. See

'Benefice*

dpouatfott*

C POL IATION is a writ obtained by one of the par-
*-* ties in fuit, fuggefting that his adverfary (fpoliavit)

hath wafted the fruits, or received the fame, to the pre-

judice of him who fueth out the writ. 1 Ought. 13.

And a caufe of fpoliation fhall be tried in the fpiritual

court, and not in the temporal. And this fuit lieth for

one incumbent againft another, where they both claim by
one patron, and where the right of the patronage doth

not come in queftion or debate. As if a parfon be created

a bifhop, and hath a di penfation to keep his benefice, and
afterwards the patron prefents another incumbent, who is'

inftituted and inducted ; now the bifhop may have againft

that incumbent a fpoliation in the fpiritual court, becaufe

they claim both by one patron, and the right of the pa-

tronage doth not come in debate, and becaufe the other

incumbent came to the pofTeflion of the benefice by the

courfe of the fpiritual law, that is to fay, by inftitution

and induction ; fo that he hath colour to have it, and to

be parfon by the fpiritual law : for otherwife, if he be not

inftituted and inducted, fpoliation lies not againft him,

Z 3
but
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but rather a writ of trefpafs, or an afiife of novel difTeifm.

*Terms of the L.

So it is alfo, where a parfon who hath a plurality doth

accept another benefice, by reafon whereof the patron pre-

fents another clerk, who is inftituted and inducted : Now
the one of them may have a fpoliation againft the other,

and then fhall «ome in debate whether he hath a fufficient

plurality or not. And fo it is in cafe of deprivation.

r. l.

The fame law is, where one telleth the patron that his

clerk is dead ; whereupon he prefents another ; there the

firff. incumbent, who was fuppofed to be dead, may have

a fpoliation againft, the other. And fo in divers other like

cafes. T. L.

If a patron do prefent a clerk unto an advowfon, who
is inftituted and inducted, and afterwards another man
doth prefent another clerk to the fame advowfon, who is

alfo inftituted and inducted ; there, one of them fhall not

have a fpoliation againft the other, if he difturb him of

the church, or do take away the fruits thereof; becaufe

the right of the patronage doth come in debate in the fpi-

ritual court which of the patrons hath a right to prefent.

And therefore in that cafe, if one of them fue a fpoliation

againft the other, he fhall have a prohibition unto the

Spiritual court, and no confultation fhall be granted for

the caufe aforefaid. F. N. B. 86.

When fpoliation is brought to try which of two perfons

inftituted is the rightful incumbent of a parfonage or vi-

carage, or after fentence given againft one of the parties

who hath appealed ; it is ufual for the ecclefiaftical judge,

at the petition of either of the parties, to decree that the

fruits of the church be fequcftred, and to commit the

power of collecting them to the churchwardens or fome

others of the fame parifh, firft taking bond of fuch per-

fons, whereby they fhall be obliged to collect and keep

the tithes fur the ufe of him that fhall be found to have

the right, and to render a juft account when called there-

unto. And the judge is alfo wont to appoint fome mini--

P.er to ferve the cure, for the time that the controverfy

{hall depend ; and to command thofe to whom the fequel-

tratron is committed, to allow fuch falary as he fhall

affign out of the profits of the church, to the parfon that

he ciders to attend the cure. And after the fuit is deter-

mined, the fequeftration is to be taken off, and the profits

collected to be reftored to him that prevails at law ; to

wit, in fpecie, if they remain fo, or if nots the value of

them. Watj. c. 30.
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STAMP duties relating to the feveral matters treated

of in this book, by the acts of 5 W. c. 21. 9 & 10

W. c. 25. 12 An. ft. 2. r. 9. 30 G. 2. f. 19. and 32
G. 2. c. 35. feem to be as follows :

1. For every fkin and piece of vellum or parchment, Treble 40s.

or fheet of paper, on which mall be written any grant or

letters patent under the great feal, of any honour, dignity,

promotion, franchife, liberty or privilege, or exemplifica-

tions of the fame (except charity briefs) ;—difpenfation to

hold two livings, or any difpenfation or faculty from the

archbifhop of Canterbury, or matter of the faculties;

—

admittance of a fellow of the college of phyficians, or of

any advocate, proctor, notary, or other officer in any

ecclefi iflical court;— appeal from the court of arches, or

the prerogative courts—fhall be paid aftamp duty of 61 or

treble 40 s.

2. Prefentation or donation under the great feal, col- Double 40s.

lation, or any prefentation or donation by any patron to

any fpiritual promotion of 10 1 a year in the king's books,

—4I or double 40 s.

3. Letters patent for charity briefs ;—regifter, entry, single 40s,

teflimonial, certificate of a degree in the univerfities (ex-

cept the regifter or entry of a bachelor of arts)—40s.

4. Inftitution, or licence, that mall pafs the feal of Treble 59.

any bifhop, chancellor, or other ordinary, or any ecclefi-

aftical court (except licences to fchoolmafters and tutors)

— 15s.

5. Exemplification that fhall pafs the feal of any Double <«.

court ;—licence to fchoolmafters and tutors ;—probate of

a will, or letters of administration for an eflate above 20 1

value (except of common feamen or foldiers flain or dead

in the fervice)— 10 s.

6. Licence for, or certificate of marriage (except the Single 5s. or

certificate of the marriage of a feaman's widow) ;—com- double as 6d«

miflion ifTuing out of any eccleliafKcal court, not other-

wife particularly charged ;—5 s.

7. Bond, leafe, contract, or other obligatory inftru- single 2s 6d#

ment, protefl:, procuration, or any other notarial acl:,

2s 6d.

8. Matriculation in the univerfities, 2 s. Double is.

9. Writ of dedimus poteflatem out of chancery to ap- Treble 6d,

point guardians, 1 s 6d.

Z 4 10. Affi-
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Double 6d,

Double id.

stamps.
10. Affidavit, (except for burying in woollen) ; copy

thereof to be read or filed in court ; citation, monition,

libel, allegation, depofition, anfwer, fentence or final

decree, inventory, or any copies of them ;— i s,

ii. Copy of a will, 2d.

gfttpintxtxty ptfefls.

TH E ftipendiary priefts were for trentals, anniver-

faries, obits, and fuch like -, grounded on the doc-

trine of purgatory and maiTes fatisfa&ory. And for thefe,

chantries were founded and endowed, to pray for the fouls

of the founder and his friends : Which chantries were
difiblved by the flatute of the 1 Ed. 6. c. 14.

Striking in the Church or Church-yard.

Cljutcfj*

See

r<UBD EJCON is one of the five inferior orders in
*J the Romifh church ; whofe' office it is, to wait upon
the deacon in the adminiftration of the facrament of the

lord's fupper. Gibf. 99.

Suffragan. See 'Bifl)Op&

BY the rubrick before the burial office; perfons who
have laid violent hands upon themfelves, fhall not

have that office ufed at their interment.
And the reafon thereof given by the canon law is, be-

caufe they die in the commiffion of a mortal fin (Lind.

164) ; and therefore this extendeth not to idiots, luna-
ticks, or perfons otherwife of infane mind, as children

under the age of difcretion, or the like ^ fo alfo not to

thofe



thofe who do It Involuntarily, as where a man kills him-

felf by accident : for in fuch cafe it is not their crime,

but their very great misfortune.

Sunday. See lO?V0 Uaj>*

Superinftitution. See TBeiiefiCe*

Suppofititious births. See *Bftffatt>£«

X. ORD chief juflice Hale fays ; The fupremacy ofKing's fuprema-

.L the crown of England in matters ecclefiaflical is <7 by the com-

a moil indubitable right of the crown, as appeareth by

records of unqueflionable truth and authority, i H. H.

75-

Lord chief juftice Coke faith ; By the ancient laws of

this realm, this kingdom of England is an abfolute empire

and monarchy, confifting of one head, which is the king ;

and of a body confifting of feveral members, which the

Jaw divideth into two parts, the clergy and laity, both of

them next and immediately under god fubjecl and obe-

dient to the head. 5 Co. 8. 40. Caudrefs cafe.

By the parliament of England in the 16 R. 2. c. 5. it

is afferted, that the crown of England hath been fo free at

all times, that it hath been in no earthly fubjection, but

immediately fubjecl to god in all things touching the re-

gality of the fame crown, and to none other.

And in the 24 H. 8. c. 12. it is thus recited; By fun-

dry and authentic hiftories and chronicles It is manifeftly

declared and exprefTed, that this realm of England is an
empire, and fo hath been accepted in the world, govern-

ed by one fupreme head and king, having dignity and
royal eftate of the imperial crown of the fame : unto
whom a body politick, compact of all forts and degrees

of people, divided in terms and by names of fpiritualty

and temporalty, been bounden and owen to bear next un-
to god, a natural and humble obedience ; he being alfo

furnifhed by the goodnefs and fufferance of almighty god,
with plenary whole and intire power, preeminence, au-
thority, prerogative, and jurifdi£tion, to render and yield

juflice and final determination to all manner of perfons

refiants within this realm, in all cafes matters debates and
contentions, without reftraint or provocation to any fo-

2 reigrj
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reign princes or potentates of the world ; in caufes fpi-

ritual by judges of the fpiritualty, and caufes temporal

by temporal judges.

Again, 25 H. 8. c. 21. The realm of England, re-

cognizing no fuperior under god, but only the king,

hath been and is free from fubjedtion to any man's laws,

but only to fuch as have been devifed made and obtained

within this realm for the wealth of the fame, or to fuch

other as by fufferance of the king, the people of this

realm have taken at their free liberty by their own con-

fent to be ufed amongft them, and have bound themfelves

by long ufe and cuftom to the obfervance of the fame,

not as to the obfervance of the laws of any foreign

prince potentate or prelate, but as to the cuftomed and

ancient laws of this realm, originally eftablifhed as laws

of the fame by the faid fufferance contents and cuftom,

and none otherwife.

By the canons 2. Can. i. As our duty to the king's mofl excellent
ot the church, majefty requireth, we fun: decree and ordain, that the

archbifhop from time to time, all bifhops, deans, arch-

deacons, parfons, vicars, and all other ecclefiaftical pcr-

fons, fhall faithfully keep and obferve, and as much as

in them lieth fhall caufe to be obferved and kept of others,

all and fingular Jaws and ftatutes made for reftoring to

the crown of this kingdom, the ancient jurifdiction over

the . ftate ecclefiaftical, and abolifhing of all foreign power

repugnant to the fame. Furthermore, all ecclefiaftical

perfons having cure of fouls, and all other preachers,

and readers of divinity lectures, fhall to the uttermoft of

their wit knowledge and learning, purely and fincerely

(without any colour of difTimulation) teach manifefl: open

and declare, four times every year at the leaft, in their

fermons and other collation and lectures, that ajl ufurped

and foreign power (forafmuch as the fame hath no efta-

blifhment nor ground by the law of god) is for mofl: juft

caufes taken away and abolifhed, and that therefore no

manner of obedience or fubjeclion within his majefty's

realms and dominions is due unto any fuch foreign pow-
er ; but that the king's power, within his realms of Eng-
land Scotland and Ireland and all other his dominions and

countries, is the higheffc power under god, to whom all

men, as well inhabitants as born within the fame, do by

god's laws owe moft loyalty and obedience, afore and

above all other powers and potentates in the earth.

Can. 2. Whoever fhall affirm, that the king's majefty

hath not the fame authority in caufes ecclefiaftical, that

the



Smpjetuacp. 347
the godly kings had amongft the jews and christian em-
perors of the primitive church, or impeach any part of

his regal fupremacy in the faid caufes reftored to the

crown, and by the laws of this realm therein eftablifhed ;

let him be excommunicated ipfo facto, and not reftored

but only by the archbifhop, after his repentance and

publick revocation of thofe his wicked errors. •

Can. 26. No perfon fhali be received into the miniftry,

nor admitted to any ecclefiaftical function, except he mail

firft fubfcribe (amongft others) to this article following:

that the king's majefty under god is the only fupreme go-

vernor of this realm, and of all other his highnefs's do-

minions and countries, as well in all fpiritual or eccle-

fiaftical things or caufes, as temporal ; and that no fo-

reign prince, perfon, prelate, ftate, or potentate hath or

ought to have any jurisdiction, power, fuperiority, pre-

eminence, or authority ecclefiaftical or fpiritual, within

his majefty's (aid realms dominions and countries.

3 Art. 37. The queen's majefty hath the chief power in By the thirty

this realm of England, and other her dominions 5 unto nine article*.

whom the chief government of all eftates of this realm,

whether they be ecclefiaftical or civil, in all caufes doth

appertain ; and is not, nor ought to be fubject, to any
foreign jurifdiction. But when we attribute to the queen's

majefty the chief government, we give not thereby to our

princes the miniftring either of god's word, or of the fa-

craments; but that only prerogative which we fee to have

been given always to all godly princes in holy fcripture

by god himfelf, that is, that they fhould rule all eftates

and degrees committed to their charge by god, whether

they be ecclefiaftical or temporal, and reftrain with the

civil fword the ftubborn and evil doers. The bifhop of

Rome hath no jurifdiction in this realm of England.

4. Albeit the king's majefty juftly and rightfully is and By a£t of parlU-

ought to be the fupreme head of the church of England, ment.

and fo is recognifed by the clergy of this realm in their cenvo-

xationS) yet neverthelefs, for corroboration and confirma-

tion thereof, and for the increafe of virtue in Chrift's re-

ligion, and to reprefs all errors, hercues, and other

enormities and abufes ; it is enacted, That the king our
fovereign lord, his heirs and fucceftbrs kings of this

realm, (hall be taken accepted and reputed the only
fupreme head in earth of the church of England ; and
(hall have and enjoy annexed to the imperial crown of

this realm, as well the ityle and title thereof, as all ho-

nours, dignities, preheminences, jurifdiclions, privileges,

authorities,
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authorities, immunities, profits and commodities to the

faid dignity of fupreme head of the fame church belong-

ing and appertaining ; and fhall have power from time to

time to vifit, reprefs, redrefs, reform, order, correcl:, re-

train, and amend all fuch errors, herefies, abufes, of-

fences, contempts, and enormities whatfoever they be,

which by any manner of fpiritual authority or jurifdi&ion

may lawfully be reformed, reprefTed, ordered, redrafted,

corrected, reftrained, or amended moft to the pleafure of

almighty god, the increafe of virtue in ChrifVs religion,

and for the confervation of the peace unity and tranqui-

lity of this realm -

9 any ufage, cuftom, foreign laws, fo-

reign authority, prefcription, or any other thing to the

contrary notwithstanding. 26 H, 8. c. 1.

Recognifed by the clergy of this realm in their convocations]

Which recognition, after deliberation and debate in both

houfes of convocation, was at length agreed upon in thefe

words i* > eccleftes et cleri anglicani, cujus fingularem pro-

tectorem unicum, etfupremum dominum, et quantum per Chrijii

legem licet , etiam fupremum caput ipfius majeflatem recogno*

fcimus. Gibf. 23.

The king's ftyle 5* Whereas the king hath heretofore been and is

md title. juftly lawfully and notoriou fly known named publifhed

and declared, to be king of England France and Ireland,

defender of the faith, and of the church of England and

alfo of Ireland in earth fupreme head, and hath juftly and

lawfully ufed the title and name thereof; it is enacted,

that all his majefty's fubjeclis fhall from henceforth accept

and take the fame his majefty's ftyle, as it is declared and

fet forth in manner and form following, viz. Henry the

eighth^ by the grace of god king of England France and Ire-

land, defender of thefaithy and of the church of England and

olfo of Ireland in earth the fupreme head : and the faid ftyle

fhall be for ever united and annexed to the imperial crown
of this realm. 35 H. 8. c. 3.

Defender of the faith") This title, altho* fometimes at-

tributed to our kings before, yet was peculiarly and in a

more folemn manner given to king Hen. 8. by pope Leo
10. for writing againft Luther.

And of the church of England and alfo of Ireland in earth

the fupreme head] Thefe are the words which feem to be

underftood, in the abbreviated ftyle of the king, as it

is now ufually exprefled [defender of the faith, and fo

forth]

6. By



6. By the 1 Ed. 6. c. 12. If any perfon fhall by open Pen,.

preaching, exprefs words or fayings, affirm or fet fortl :
;E S tbc k«H -

the king is no: or ought not to be fupreme head in earth
• urremacy*

of the chu rch of England and Ireland, or any of them,

immediately under god ; or that the bifhop of Rome or

any other perfon than the king of England for the time

being is or ought to be by the laws of god fupreme

head of the fame churches or of any of them ; he, his

aiders comforters abettors procurers and counfellors, fhall

(on conviction by the oath of two witneffes or confelTion)

for the firit. offence forfeit his goods and be imprifoned

during the king's pleafure j for the fecond offence fhall

forfeit his soods, and alio the profits of his lands and fpi-

ritual promotions during his life, and alfo be imprifoned

during his life; and for the third offence fhall be guilty

of high treafon. f. 6, 22-

And if any perfon fhall by writing, printing, overt deed

cr ad, affirm or fet forth, that the king is not or ought

not to be fupreme head in earth of the church of Eng-
land and Ireland, or of any of them, immediately under

god ; or that the bifhop of Rome, or any other perfon

than the kins; of England for the time being;, is or ought

to be bv the laws of god or otherwife, the fupreme head

in earth of the fame churches or of any of them ; he, his

aiders comforters abettors procurers and counfellors, fhall

(on conviction by the oath of two witneiTes or confeiHon)

be guilty of high treafon.
f. 7, 22.

But no perfon fhall be profecuted for the faid offences

bv open preaching or ward* only, but within thirty days af-

ter fuch preaching or fpeaking, if the accufers be within

the realm during the faid thirty days ; if not, then within

fix months after fuch preaching or words fpoken j and

not otherwife. The accufation to be made to one

of the king's council, or to a juffice of affize, or a ju-

itice of the peace being of the quorum, or to two juftices

of the peace within the {hire where the offence was com-
mitted, f. 19.

But as to offences made treafon by this act, the fame is

fo far repealed, by the 1 Mar. Jeff, 1. c. 1. which enact

-

eth, that no offence made high treafon bv act of parlia-

ment, fhall be adjudged high treafon, but only fuch as

is expreffed in the iterate of the 25 Ed. 3. But as to

the reft this ftatute continueth in force.

But bv the 1 El. c. 1. it is further enacted as follow-
J

eth; viz. that no foreign prince, perfon, prelate, ftete

or -.potentate fpirkual or temporal, fhall ufe enjoy or ex-

ercife
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crcife any manner of power, jurifdiction, fuperiority, au-

thority, preheminence or privilege, fpiritual or ecelefta-

ftical, within this realm or any other her majefty's

dominions or countries ; but the fame fhall be abolifhed

thereout for ever : any ftatute, ordinance, cuftom, con-
ftitutions, or any other matter or caufe whatfoever to the

contrary notwithftanding.
f. 16.

And fuch jurifdi&ions, privileges, fuperiorities and pre-

heminences fpiritual and ecclefiaftical, as by any'fpiritual

or ecclefiaftical power or authority have heretofore been,

or may lawfully be exercifed or u fed for the vifitation of

the ecclefiaftical ftate and perfons, and for reformation

order and correction of the fame, and of all manner of

errors herefies fchifms abufes offences contempts and enor-

mities, fhall for ever be united and annexed to the impe-

rial crown of this realm,
f. 17.

And if any perfon fhall by writing, printing, teaching,

preaching, exprefs words, deed or acl, advifedly malicioufly

and directly affirm, hold, ftand with, fet forth, maintain,

or defend the authority, preheminence, power or jurif-

diction, fpiritual or ecclefiaftical, of any foreign prince,

prelate, perfon, ftate or potentate whatfoever, heretofore

claimed ufed or ufurped within this realm or any other

her majefty's dominions or countries ; or fhall advifedly

malicioufly and directly put in ure or execute any thing,

for the extolling, advancement, fetting forth, mainte-

nance, or defence of any fuch pretended or ufurped ju-

rifdiclion, power, preheminence and authority, or any

part thereof; he, his abettors aiders procurers and coun-

sellors, fhall for the firft offence forfeit all his goods,

and if he hath not goods to the value of 20 1, he

fhall alfo be imprifoned for a year, and the benefices

of every fpiritual perfon offending fhall alfo be void

;

for the fecond offence fhall incur a praemunire ; and for

the third fhall be guilty of high treafon.
f. 27—30.

But no perfon fhall be molefted for any offence com-
mitted only by preaching, teaching, or words, unlefs he be

indicted within one half year after the offence committed.

And no perfon fhall be indicted or arraigned but by the

oath of two or more witncffes : which witneffes, or fo

many of them as fhall be living, and within the realm at

the time of the arraignment, fhall be brought face to

face before the party arraigned if he require the fame.

/ 37-

4

7. If
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7. If any pcrfon fhall by writing, cyphering, printing. Penalty f afftr-

preaching, or teaching, deed or aft, ad vifedly and wittingly, [^^3
pope *

hold or ftand with, to extol, fet forth, maintain or de-

fend the authority jurifdiclion or power of the bimop of

Rome or of his fee, heretofore claimed ufed or ufurped

within this realm or in any of her majefty's dominions ;

or by any fpeech, open deed or acl, advifedly and wittingly

attribute any fuch manner of jurifdiclion authority or pre-

heminence to the faid fee of Rome or to anybifhop of the

fame fee for the time being ; he, his abettors procurers

and counfellors, his aiders affirmants and comforters, upon
purpofe and to the intent to fet forth, further, and extol

the faid ufurped power, being indicted or prefented with-

in one year, and convicted at any time after, fhall incur a

praemunire. 5 El. c. i.f. 2.

And the julHces of aflize, or two juftices of the peace

(one whereof to be of the quorum) in their fefiions, may
inquire thereof, and fhall certify the prefentment into the

king's bench in forty days, if the term be then open ; if

not, at the firit. day of the full term next following the

faid forty days : on pain of 100 1.
f. 3.

And the juftices of the king's bench, as well upon fuch

certificate as by inquiry before themfelves, fhall proceed
thereupon as in cafes of praemunire,

f. 4.

But charitable giving of reafonable alms to an offender,

without fraud or covin, fhall not be deemed abettino-,

procuring, counfelling, aiding, aflifting, or comforting.

8. The papal incroachments upon the king's fovereign- Oath of ferre-

ty in caufes and over perfons ecclefiaflical, yea even in macy.

matters civil under that loofe pretence of in ordine ad fpi-
ritualia, had obtained a great ftrength and long continu-
ance in this realm, notwithstanding the fecurity the crown
had by the oaths of fealty and allegiance ; fo that there

was a neceflity to unrivetthofe ufurpations, by fubftituting

by authority of parliament a recognition by oath of the
king's fupremacy, as well in caufes ecclefiaflical as civil ;

and thereupon the oath of fupremacy was framed. 1 H. H,
7*-

Which oath, as finally eftablifhed by the 1 W. c. 8. is

as follows :
" I A. B. do fwear, that I do from my heart

" abhor, deteft, and abjure, as impious and heretical,
" that damnable doctrine and pofition, that princes ex-

communicated or deprived by the pope or any authority
of the fee of Rome, mav be depofed or murdered by
their fubjects, or any other whatfoever. And I do

" declare,

«.<>

Ct
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declare, that no foreign prince, perfon, prelate, ftate,

or potentate, hath or ought to have any jurifdi&ion,

power, fuperiority, pre-eminence, or authority, eccle-

fiafHcal or fpiritual, within this realm : So help me
god."

Supremacy limi- 9- But la%> the ufurped junfchaion qf the pope being

ted and defined abolifhed, and there being no longer any danger to the
by the afts of liberties of the church or ftate from that quarter ; and di-
fettiement at the r ; • c „,. , , v. . ,

revolution. vers °* t" e princes or this realm having entertained more
exalted notions of the fupremacy both ecclefiaftical and
civil, than were deemed confident with the legal eftablifh-

ment and conftitution ; it was thought fit at the revolu-

tion to declare and exprefs, how far the regal power, in

matters fpiritual as well as temporal, doth extend : tha^

fo, as well the juff. prerogative of the crown on the one
hand, as the rights and liberties of the fubject on the

other, might be afcertained and fecured. Therefore by

the flatute of the i W. c. 6. it is enacted as followeth :

" Whereas by the law and ancient ufage of this realm,

the kings and queens thereof have taken afolemnoath up-

on the evangelifts at their refpe&ive coronations, to main-

tain the ftatutes laws and cuftoms of the faid realm, and

all the people and inhabitants thereof in their fpiritual and

civil rights and properties ; but forafmuch as the oath it

felf, on fuch occafion adminiftred, hath heretofore been

framed in doubtful words and expreilions, with relation to

ancient laws at this time unknown ; to the end therefore

that one uniform oath may be in all times to come taken

by the kings and queens of this realm, and to them refpec-

tively adminiftred, at the times of their and every of their

coronation, it is enacted, that the following oath (hall be

adminiftred to every king or queen, who fhall fucceed to

the imperial crown of this realm, at their refpective coro-

nations, by one of the archbifhops or bifhops of this realm

of England for the time being, to be thereunto appointed

by fuch king or queen refpe&ively, and in the prefence

of all perfons that fhall be attending, affifting, or other-

wife prefent at fuch their refpedtive coronations : That is

to fay,

The archbifhop or bifhop fhall fay, JVill you folemnly

proiiiifs and fivear^ to govern the people of the kingdom of Eng-
land, and the dominions thereto belongings according to thejla-

tutes in parliament agreed on, mid the laws and cujloms of the

fame? The king or queen fhal! fay. I'JbUnvffy promife
J'q

to do.

Arch-
. i
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Archbiftiop or bifhop : Will you to your power caufe law

endjujlice in mercy to be executed in all your judgments? The
king or queen fhall anfwer, 1 will.

Archbifhop or bifhop : Will you to the utmoft of your

power maintain the laws ofgod, the true profejffion of the gofpel,

and proteftant reformed religion ejlablijhed by law ? And will

you preferve unto the bijhops and clergy of this realm, and to the

churches committed to their charge, all fuch rights and privi-

leges, as by law do or /hall appertain unto them or any of them ?

The king or queen (hall anfwer, All this I promife to do l

After this, laying his or her hand upon the holy gofpels,

he or (he (hall fay, The things which I have here before pro-

mifed, 1 ivill perform and keep ; So help me god: And (hall

then kifs the book."

And by the 1 W* feff. 2. c. 2.
cc Whereas the late king

James the fecond, by the afliftance of divers evil coun-
sellors judges and minifters employed by him, did endea-

vour to fubvert and extirpate the proteftant religion, and
the Jaws and liberties of this kingdom ;

1. By afTuming and exercifing a power of difpenfing

with and fufpending of laws, and the execution of laws,

without confent of parliament.

2. By committing and profecuting divers worthy pre-

lates, for humbly petitioning to be excufed from con-
curring to the faid affumed power.

3. By ifTuing and caufing to be executed a commiflion

under the great feal for erecting a court called The court

of commiflioners for ecclefiaftical caufes.

4. By levying money for and to the ufe of the crown,
by pretence of prerogative, for other time, and in other

manner, than the fame was granted by parliament.

5. By raifing and keeping a ftanding army within this

kingdom in time of peace, without confent of parliament,

and quartering foldiers contrary to law.

6. By caufing feveral good fubje£r.s, being proteftants,

to be difarmed at the fame time when papifts were both

armed and employed, contrary to law.

7. By violating the freedom of election of members to

ferve in parliament.

8. By profecutions in the court of king's bench, for

matters and caufes cognizable only in parliament , and by
divers other arbitrary and illegal courfes.

9. And whereas of late years, partial corrupt and un-
qualified perfons have been returned and ferved on juries

in trials, and particularly divers jurors in trials for high

tieafon, which were not freeholders,

Vol. III. A a 10. And
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10. And exceflive bail hath been required of perfons

committed in criminal cafes, to elude the benefit of the

laws made for the liberty of the fubjects*

11. And excerTive fines have been impofed ; and illegal

and cruel punifhments inflicted.

- 12. And feveral grants and promifes made of fines and

forfeitures, before any conviction or judgment againft the

perfons upon whom the fame were to be levied.

All which are utterly and directly contrary to the known
laws and itatutes, and freedom of this realm.

And whereas the faid late king James the fecond, ha-

ving abdicated the government, and the throne being

thereby vacant, his highne& the prince of Orange (whom
it hath pleafed almighty god to make the glorious inftru-

ment of delivering this kingdom from popery and arbitrary

power) did, by the advice of the lords fpiritual and tem-

poral and divers principal perfons of the commons, caufe

letters to be written to the lords fpiritual and temporal,

being proteftants ; and other letters to the feveral coun-
ties, cities, univerfities, boroughs, and cinque ports, for

the choofing of fuch perfons to reprefent them, as were of

right to be fent to parliament, to meet and fit at Wefl-
minfter upon the 22d day of January in this year 1688,

in order to fuch an eftablifhment, as that their religion

laws and liberties might not again be in danger of being

Subverted : Upon which letters, elections having been

accordingly made, and thereupon the faid lords fpiritual

and temporal and commons, purfuant to their refpective

letters and elections, being now aiTembled in a full and

free reprefentaiive of this nation, taking into their mod:

ferious eonfideration the beft means for attaining the ends

aforefaid, do in the firft place (as their anceftors in like

cafe have ufually done) for the vindicating and afferting

their ancient rights and liberties, declare ;

1. That the pretended power of fufpending laws, or

the execution of laws, by regal authority, without con-

fent of parliament, is illegal.

2. That the pretended power of difpenfing with laws,

or the execution of laws, by regal authority, as it hath

been aftumed and exercifed of late, is illegal.

. 3. That the commiflion for erecting the late court of

commiflioners for ecclefiaftical caufes, and all other com-
miflions and courts of like nature are illegal and perni-

cious.

4. That levying money for or to the ufeof the crown,

by pretence of prerogative^ without grant of parliament,

for
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foe danger time, or in other manner, than tfie fame is or

fliall be granted, is illegal.

5. That it is the right of the fubje£h to petition the

king ; and all commitments and profccutions for fuch

petitioning, are illegal.

6. That the raifmg or keeping a standing army within

the kingdom in time of peace, unlefs it be with confent

of parliament j is againft law.

7. That the fubjects which are proteftant?, may have

arms for their defence, Suitable to their conditions, and
as allowed by lav/.

. 8. That election of members of parliament ought to be

free. .

9. That the freedom of fpeech, and debates or proceed-

ings in parliament, ought not to be impeached or queftio-

ned in any court or place out of parliament.

10. That exceffive bail ought not to be required, nor

excenive fines impofed > nor cruel and unufual punifh-

ments inflicted.

11. That jurors ought to be duly impannelled and re-

turned, and jurors which pafs upon men in trials for high

treafon ought to be freeholders.

12. That all grants and promifes of fines and forfeitures

.of particular perfons before conviction,- are illegal and

void.

13. And that for redrefs of all grievances* and for the

amending, ftrengthening, and preferving of the laws,

parliaments ought to be held frequently.

And they do claim, demand^ and infill: upon all ancf

fingular the premifTes, as their undoubted rights and liber-

ties ; and that no declarations* judgments* doings, or

proceedings, to the prejudice of the people in any of the

faid'premiiTes, ought in any wife to be drawn hereafter

into confequence or example*"

The truth is, that after the abolition of the papal power,

there was no branch of fovereignty with which the princes

of this realm, for above a century after the reformation,

were more delighted, than that of being the fupreme head

of the church: imagining (as it feemcth) that all that

power which the pope claimed, and exercifed (fo far as

he was able), was by the features abrogating the papal

authority annexed to the imperial crown of this realm ; not
attending to the neceflary diftindtion, that it was not that

exorbitant lawlefs power which the pope ufurped, that

was thereby - become 'Vefted in them ; but only, that the

ancient legal authority and" jurifdi&ion of the kings of

A a 2 England
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England in matters ecclefiaftical, which the pope had efH

deavoured to wrcft out cf their hands, was reaiferted and

vindicated. The pope arrogated to himfelf a jurifdiction,

fuperior not only to his own canon law, but to trte muni-
cipal laws of kingdoms. And thofc princes of this realm

abovementioned fecm to have confidercd themfelves plain-

ly as popes in their own dominions. Hence one reafon,

why a reformation of the eccleiiaftical laws was never

effected, feemeth to have been, becaufe it conduced more
to the advancement of the fupremacy to retain the church

in an unfettled flate, and confequently more dependent

on the fovereign will of the prince. Hence became efta-

blifhed the office of lord vicegerent in caufes ecclefiaftical

;

and after that, the high commiffion court ; and laft of all,

the difpenfing power, or a power of difpenfing with or

fufpending the execution of laws at the prince's pleafure.

Therefore, to remove thefe grievances, thefe acts prefcri-

bed the juft boundaries of the prerogative, both ecclefiafti-

cal and civil, and eftablifhed the rights both of prince and
people upon the firmed and fureft foundation, namely,

the known law of the land ; and thereby rendred the name
of an englifh monarch refpectable among the princes of the

earth. A king ruling by the eftablimed laws of his king-

dom, that is, with an extenfive power of doing right, and

an utter inability of doing wrong, is the perfection of the

human nature, and the glory of the divine; and renders

kings, in a mofl emphatical fenfe, god's vicegerents.

From which premifTes may be deduced alfo the genuine

caufe, why the civil and canon laws have received fo much
check and difcouragement from time to time within this

kingdom. They are founded upon the principles of arbi-

trary power.

The civil law is faid to be the common municipal law

of all the arbitrary ftates in Europe (modified only accord-

ing to the different circumftances of each government) ;

and thofe princes of this realm who have moft affected

<abfolute fovereignty, have been proportionable encouragers

of the civil law. The canon law hath the fame lineaments

and features ; being framed to render the pope in the

church, what the emperor was in the ffate. And it muft

X be owned, they are both perhaps more for the eafe of the

governors, but not fo convenient for the governed.

Particularly, as to the enacting part : They owe their

verv exiftence to the fovereign will of the fupreme gover-

nor ; and confequently, what is law to day, may not be law

to
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to morrow ; for the fame power which enacleth may re-

peal. For fuch is our will is a harm, and grating

found to an cnglifh ear > being the fullen voice of info-

lence and wanton power. How much more humane is

that declaration B* it enacted by the kings mojl excel-

lent majefly, by and with the advice and afjent of the lords fpi-

ritual and temporal, and commms in this prefent parliament

aj/cmblcd, and by the authority of the fame.

Again, as to the executive part, efpecially with refpe&

to criminal profecutions A perfon accufed in the dark ;

witnefles not confronted with the party face to face ; the

cruel oath ex officio, whereby a man is compelled to ac-

cufe himfelf ; (not to mention the diabolical rack and

torture 3) and the whole determined at laft by the fole

decifion of the judge, who muft needs be oftentimes an

entire ftranger to the parties ; are difparagements of thofe

laws, which will always obitruc~T. their progrefs in a land

of liberty. How much more milcf and gentle is that law,

which is the birthright of every englifhman however

otherwife deilitute and friendlefs, whereby he mail not be

called upon to anfwer for any crime he is charged withal,

but upon the oaths of at lean; twelve men of confiderable

rank and fortune within the county in which the offence

is fuppofed to have been committed, if they mail fee pro-

bable caufe for further inquiry ; and afterwards, fhall not

be condemned, but by the unanimous fuffrage of other

twelve men, his neighbours and equals in degree and Na-

tion of life, upon their oaths likewife ; and at the fame

time he hath a right to object: to any one who is fummoned
to try him for his offence, if he hath a reafonable caufe of

exception. The one is the law of tyrants ; the other

of freemen, and may it ever profper in the britifh foil !

10. Finally, by the act of union of the two kingdoms By the aft of

of England and Scotland, 5 An. c. 8. it is enafted, that^" /
the

.

two

after the demife of her majefty queen Anne, the fovereign Engiana and

next fucceeding, and fo for ever afterwards every king or Stoiiana;

queen fucceeding and Coming to the royal government
of the kingdom of Great Britain, at his or her coro-

nation, fhall in the prefence of all perfons who fhall

be attending, aflifting, or otherwife then and there pre-

fent, take and fubferibe an oath, to maintain and pre-

ferve inviolably the fettlement of the church of Eng-
land, and the doctrine, worfhip, difcipline, and govern-
ment thereof, as by law eftablifhed within the kingdoms
of England and Ireland, the dominion of Wales, and

A a 3 town-
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town of Berwick upon Tweed, and the territories there-

unto belonging,

^nd {hall alfo fwear and fubfcribe, that they fhall in-

violably maintain and preferve the fettlement of the true

proteftant religion, with the government,worfhip,decipline,

right, and privileges of the church ci Scotland, as then

eftablifhed by the laws of that kingdom.

Surgeons. See pij^CfanSf.'

Surplice. See COtttClj, and PubffCfe til^fljip*

—

Surrogate.

BY Can. 128. No chancellor, commiflary, archdeacon,

official or any other perfon ufing ecclefiaftical ju-

t\ diction, {hall fubftitute in their abience any to keep

court for them., except be be either a grave minifter and

a graduate, or a licenfed publick preacher, and a bene-

ficed man near the place where the courts are icept, or a

bachelor of law, or a mafter of arts at ieaft, who hath

fome (kill in the civil and ecclefiaftical law, ana is a fa-

vourer of true religion, and a man of rnodeft and honeft

conyerfation ; under pain of fufpenfion, for every time

that they offend therein, from the execution of their

oh^ces for the fpace of three months toties quoties

:

and he Iikewife that is deputed, being not qualified as

is before expreffed, and yet fhall prefume to be a fubfti-

tute to any judge, and {hall keep any court as aforefaid,

fhall undergo the fame cenftjre in manner and form as is

before exprefled.

And by the ftatufe of the 26 G. 2. c. 33. No furrogate

deputed by any ecclefiaftical judge, who hath power to

grant licences pf marriage, fhall grant any fuch licence

before he fratl) taken an oath before the faid judge,

faithfully to execute his office according to law, to the

beft pf his knowledge ; and hath given fecurity by
hi? bond in the Aim of 100 1 to the bifhop of the

pioeefe, for the due and faithful execution of his

©Iftcec

m
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His office and duty in granting fuch licences, is

treated of in the title £pamage#

fufpenfion.

IN the laws of the church, we read of two forts of
fufpenfion ; one relating folely to the clergy, the

other extending alfo to the laity, Gibf 1047.

That which relates folely to the clergy, is fufpenfion

from office and benefice jointly, or from office or bene-

fice fingly ; and may be called a temporary degradation,

or deprivation, or both. So we find it defcribed by John
of Athon : A perfon depofed, is he who is deprived of

his office and benefice, altho' not folemnly; a perfon

degraded,, is he who is deprived of both folemnly, the en-

figns of his order being taken from him ; a perfon fuf-
pendedy is he who is deprived of them both for a time,

but not for ever. Gibf. 1047.
And I the penalty upon a clergyman officiating after

fufpenfion, if he mall perfift therein after a reproof from

the bifhop, is (by the ancient canon law) that he fhall be

excommunicated all manner of ways, and every perfon

who communicates with him fhall be excommunicated
alfo. Gibf. 1047. n

The other fort of fufpenfion, which extendeth alfo to

the laity, is fufpenfion ab ingrtffu ecclefea:, or from the

hearing of divine fervice, and receiving the holy facra-

ment ; which may therefore be called a temporary excom-
munication. Gibf 1047.
Which two forts of fufpenfion, the one relating to

the clergy alone, and the other to the laity alfo, do here-

in agree, that both are inflicted for crimes of an inferior

nature, fuch as in the firft cafe deferve not depriva-

tion, and fuch as in the fecond cafe deferve not excommu-
nication ; that both, in practice at leaft, are temporary

;

both alfo terminated, either at a certain time when inflict-

ed for fuch time, or upon fatisfaction given to the judge
when inflicted until, fomething be performed which he
hath injoined : and laftly, both (if unduly performed) are

attended with further penalties ; that of the clergy, with
irregularity, if they aft in the mean time; and that of the

laity (as it feemeth) with excommunication, if they ew
ther prefume to join in communion duriflg their fufpen=

A a 4 fion.
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fton, or do not in due time perform thofe things which
the fufpenfion was intended to inforce the performance of.

Gib
J. 104.7.

By the ancient canon law, fentence of fufpenfion ought

not to be given without a previous admonition ; unlefs

where the offence is fuch, as in its own nature requires

an immediate fufpenfion: and if fentence of fufpen-

fion, in ordinary cafes, be given without fuch previous

admonition, there may be caufe of appeal. Gibf. 1046.

"
1

$ttearfttg.

By the canon

law.

By ftatute.

|. f^JN. 109. If any offend their brethren by fwear-
^ ing ; the churchwardens or queftmen and fidemen,

in their next prefentment to their ordinaries, fhall prefent

the fame, that they may be punifhed by the feverity of

the laws, according to their deferts: and fuch notorious

offenders (hall not be admitted to the holy communion,
till they be reformed.

1. By the 19 G. 2. c. 21. If any perfon (hall profanely

curfe or fwear, and be thereof convicted, on the oath of

one witnefs before one juftice of the peace or mayor of

a town corporate, or by con fefiion ; every perfon fo of-

fending fhall forfeit as followeth ; that is to fay, every

day labourer, common foldier, common failor, and com-
mon feaman, 1 s ; and every other perfon under the de-

gree of a gentleman, 2 s ; and every perfon of or above

the degree of a gentleman, 5 s. And if he (hall af-

ter conviction offend a fecond time, he (hall forfeit double;

and for every other offence after a fecond conviction treble,

f. 1.

And if fuch profane curfing or fwearing fhall be

in the prefence and hearing of a juftice of the peace,

or in the prefence or hearing of fuch mayor as afore-

faid ; be fhall convict the offender without other proof.

f. 2.

And if it fhall be in the prefence and hearing of a

conflable or other peace officer, he fhall (if fuch perfon

be unknown to him) feize, fecure, and detain him, and
forthwith carry him before the next juftice of the peace

for the county or divifion, or before the mayor of fu^h

town corporate, wherein the offence was committed ;

who
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who foal I on the oath of fuch conftablc or other peace

officer convift the offender ; but if fuch perfon be known
to the faid conftable or other peace officer, he fiiall

fpeedily make information before fuch juftice or mayor,

that the offender may be by him convicted, f. 3.

And fuch juftice or mayor mall immediately, upon in-

formation given upon oath of fuch conftable or other

peace officer, or of any other perfon whatfoever, caufc

the offender to appear before him ; and upon fuch in-

formation being proved as aforefaid, fhall convict him.

And if he fhall not immediately pay down the fum fo for-

feited, or give fecurity to the fatisfaction of fuch juftice 01

mayor before whom the conviction is made ; fuch juftice

or mayor fhall commit the offender to the houfe of cor-

rection, there to remain and be kept to hard labour for the

fpace of ten days. f. 4.

Provided, that if any common foldier belonging to any

regiment in his majefty's fervice, or any common failor

or common ftaman belonging to any fhip or veKA, fhall

be convicted of profane curfing or fwearing as aforefaid,

and fhall not immediately pay down the penalty or give

fecurity for the fame as aforefaid, and alfo the coft of the

information, fummons, ar.d conviction, as by this act is

directed ; he fhall, inftead of being committed to the houfe

of correction, be ordered by fuch juftice or mayor to be

publickly fct in the ftocks for the fpace of one hour for

every fingle offence, and for any number of offences

whereof he fhall be convicted at one and the fame time

two hours, f. 5.

And if fuch juftice or mayor fhall wilfully and wittingly

omit the performance of his duty, in the execution of this

-act; he fhall forfeit 5I, half to the informer, and half to

the poor of the parifh where he fhall refide ; to be recovered

in any of his majefty's courts of record at Weftmi niter.

f. 6.

And if any conftable or other peace officer fhall wil-

fully and wittingly omit the performance of his duty, in

the execution of this act ; and be thereof convicted bv the

oath of one witnefs, before one juftice or mayor as afore-

faid ; he fhall forfeit 40 s, to be levied and recovered by

diftrefs and fale, and to be difpofed of half to the informer
and half to the poor ; and if he have not fufficient goods
whereon to levy the fame, fuch juftice or mayor fhall com-
mit him to the houfe of correction, to be kept to hard
labour for one month, f. 7,

And
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And the conviction fhall be drawn up in the words and

form following :

Middlefex \ Be it remembred, thai on the- day of
to wit 3 —in the i

' year of bis majeftys riign^

A. B. was convicled before me one ofhis madefy*s jujliees of the

peacefor the county, riding, divifton, or liberty aforefatdy [or*

before me mayor, jiiftice, bailiff, or oilier chief magijirate of

the city or town of within the county of —as tht

cafe Jhall be] offwearing one or more profane oath or oaths ; or,

of curfmg one or moreprofane curfe or curfes ; as the cafe fhall

be. Given under my hand and feal, the day and year afore-

faid. f. 8.

Which faid form and conviction mall not be liable to

be removed by certiorari, but fhall be final to all intents.

And the faid juftice or mayor, before whom the conviction

fhall be, fhall caufe the fame to be fairly wrote upon

parchment, and returned to the next general or quarter

feflions of the peace for the county, to be filed by the clerk

of the peace, and kept amongft the records, f. 8.

The penalties to be difpofed of for the benefit of the

poor; and all charges of the information and conviction

fhall be paid by the offender if able, over and above the

penalties ; which charges fhall be fettled and afcertained

by fuch juftice or mayor (fo as that the clerk of fuch juf-

tice or mayor fhall have for the information, fummons*
and conviction of every offender, the fum of i s and no

more. f. 14.) And if fuch party fhall not be able,, or

fhall not immediately pay the faid charges and expences,

or give fecurity for the fame to the fatisfaetion of fuch

juftice or mayor ; he fhall commit him to the houfe of

correction, there to remain and be kept to hard labour for

the fpace of fix days, over and above fuch time for which

he may be committed in default of payment of the penal*

ties; and in fuch cafe, no charges of information and

conviction fhall be paid by any perfon whatfocver. f. 10,

And if any action fhall be brought againft any juftice of

the peace, conftable, or any other perfon whatfoever, for

any thing done in execution of this act ; he may plead the

general iflue, and give the fpecial matter in evidence : and

if a verdict fhall be given for him,. or the plaintiff be non-

fuit, or difcontinue, he fhall have treble cofts. f; 11;.

Provided, that no perfon fhall be profecu ted or troubled:

for any offence againft this ftatiite, unlefs; the fame tje:

proved or profecuted within eight days next after the

©ffence committed, f. 13. -.

And



£>tt)carms. 363
And this a& (hall be publickly read four times a year,

in all parifh churches and publick chapels, by the parfon

vicar or curate, immediately after morning or evening

prayer, on four feveral fundays, to wit, the funday next

after Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or in

cafe divine fervice . (hall not be performed in any fuch

church or chapel on fuch funday, then upon the nrft fun-

day after : on pain of forfeiting 5I, for every ©million or

neglect, to be levied by diftrefs and fale of the offender's

goods, by warrant from fuch juftice or mayor, f. 13.

And by the 22 G. 2. c, 33, Art. 2. All flag officers,

and all perfons in or belonging to his majefty's (hips or

vefiels of war, being guilty of profane oaths, curfings,

execrations, or other fcandalous actions, in derogation of

god's honour, and corruption of good manners ; fhall in-

cur fuch punifhment, as a court martial fhall think fit to

impofe, and as the nature and degree of their offence (hall,

deferve.

I, (*\ ENERAL or oecumenical councils or fynods are
General council\j affemblies of bifhops from all parts of the church,

to determine fome weighty controverfies of faith or difei-

pline. Thefe were firft called by the emperors, afterwards

by chriftian princes ; till in the latter ages the pope ufurp-

ed to himfelf the greateft (hare in the calling of them, and
by his legates prefided in them when called, jfobnf, 139.
By Art. 21. General councils may not be gathered

together, without the commandment and will of princes ;

and when they be gathered together (forafmuch as they

be an afTembly of men, whereof all be not governed with
the fpirit and word of god) they may err, and fometime

have erred, even jn things pertaining unto god. Where-
fore things ordained by them as neceffary to falvation, have

neither ftrength nor authority, unlefs it may be declared

that they be taken out of holy fcripture.

But fince the great divifions of chriftendom, efpecially

in the weftern church, a free univerfal fynod is fearcely

now to be hoped for. Johnf. 140.

2. A national fynod confifteth of all the archbifhops XT ,. . c ,

j U-/L • u- • cr 1 1 1 , A National fynod*
and Dilnops within one nation, aitembJed together to de-

termine any point of doftrine or discipline, The firft of

this



this fort which we read of here in England, was tftafc of

Hsrudford (now Hartford) in the year 673. The laft

Wis that held by cardinal Pool, in the year 1555. Jchnf.

But altho' national fynods be now laid afide, yet upon
any great emergency, the fynods of the two provinces of

Canterbury and York do ac"l by mutual correfpondence

and joint confent, or by having commimoners from the

province of York prefent in that of Canterbury. Id. 140.

. . ..
i

3. A provincial fynod confifleth of the metropolitan and

the bimops fubjccl to him ; being what is now called the

Convocation, and is treated of in this book under that title.

Biccefan fvnod. 4* ^ diocefan fynod is the aflembly of the bifhop and

his prefbyters, to inforce and put in execution canorrs

made by general 'councils, or national and provincial fy-

nods, and to confult and agree upon rules of difcipline

for themfelves. And thefe were frequently held, while

the bifhop and clergy lived together in a community^ and

were not wholly laid afide, till by the a£fc of fubmiffion,

25 H. 8. c. 19. it was made unlawful for any iy&od to

meet* but by royal authority, yohnf. 140.

r>TJSFODJLS and fynodatkum y by the name, have a
aJ plain relation to the holding of fynods ; but there be-

ing no reafon why the clergy mould pay for their attend-

ing the bimop in fynod, purfuantto his own citation, nor

anv footfteps to be found of fuch a payment by reafon of

the holding of fynods, the name is fuppofed to have grown,
from this duty being ufually paid by the clergy when they

came to the fynod. And this in all probability is the fame

which was anciently called cathedraticum, as paid by the

parochial clergy, in honour to the epifcopal chair, and in

token of fubje£tion and obedience thereto. So it Hands in

the body of the canon law, " No bifhop fliall demand
" any thing of the churches but the honour of the cathe-

draticum, that is, two (hillings" (at the moil, faith the

glofs, for fometimes lefs is given.) And the duty which
we call fynodals, is generally fuch a fmall payment : which
payment was referved by the bifhop, upon fettling the

revenues of the refpe&ive churches on the incumbents ;

whereas



whereas before, thofe revenues were paid to the bifhop,

who had a right to part of them for his own ufe, and a

right to apply and diftribute the reft, to fuch ufes, and in

fuch proportions, as the laws of the church directed.

Gibf 976.
Synodals are due of common right to the bifhop only

:

So that if they be claimed or demanded by the archdeacon,

or dean and chapter, or any other perfon or perfons, it

mull: be upon the foot of compofition or prefcription. Id.

And if they be denied where due, they are recoverable

in the fpiritual court : And in the time of archbifhop

Whitgift, they were declared, upon a full hearing, to bi

fpiritual profits ; and, as fuch, to belong to the keeper of

the fpiritualties fede vacante. Gibf, 977.

Alfo conftitutions made in the provincial or diocefun

fynods, were fometimes called fynodals \ and were in many
cafes required to be published in the parifh churches : in

which fenfe the word frequently occurreth in the ancient

directories.

Templars. See 93OnaCa1C<0u

Temporalties (of bifhopricksj. See Q5tfl)GpS?»

Tenths. See tfftff ftllitg*

Y Can, 87. The archbifhops and all bifhops within
1 their feveral diocefes, fhall procure (as much as in

them lieth) that a true note and terrier of all the glebes,

lands, meadows, gardens, orchards, houfes, flocks, im-
plements, tenements, and portions of tithes lying out of
their parifhes, (which belong to any parfonage, vicarage,

or rural prebend,) be taken by the view of honefr. men in

every parifh, by the appointment of the bifhop, whereof
the minifter to be one ; and be laid up in the bifhop's

regiftry, there to be for a perpetual memory thereof.

It may be convenient alfo, to have a copy of the fam.CT

exemplified*, to be kept in the church cheft. Gad, rfppcv.d.

12.

I Thefe
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Thefe terriers are of greater authority in the ecdefiafti*

cal courts, than they are in the temporal \ for the eccle-^

fiaitical courts are not allowed to be courts of record : and
yet even in the temporal courts thefe terriers are ofTome
weight, when duly attefted by the regifter. John/. 242.

Efpecially if they be figned, not only by the parfon and
churchwardens, but alfo by the fubftantial inhabitants :

but if they be figned by the parfon only, they can be no
evidence for him ; fo neither (as it feemeth) if they be

fign$d only by the parfon and churchwardens, if the

churchwardens are of his nomination. But in aft cafes

they are certainly ftrong evidence agamft the parfon. 77;*-

ory of Evidence, 45.

Form of a terrier.

A True note and terrier of all the glebes, lands , meadowy
** gardens, orchards^ houfes, flocks, implements, tenements,

portions of tithes, and other rights, belonging to the vicarage

and parijh church of Orton, etherwife Overton, in the county

of Weftmorland, and diocefe of Carlifle, now in the ufe and

pojfejjion of Richard Burn, clerk, vicar of the faid church',

taken, made, and renewed according to the old evidences and
knowledge of the ancient inhabitants, tins tenth day of Novem-
ber in theyear ofour lord one thoufandfeven hundred andforty
nine, by the appointment of thi right reverendfather in god

Richard lord bifiop of Carlifle, at his primary vifitation held

at Appleby in the faid county and diocefe aforefaid, the eighth

day of June in the fame year, and exhibited before the reve-

rend and worjhipful John Waugh, doclor of laws, chancel"

lor of the aforefaid diocefe, on the twentieth day of November
in the year aforefaid.

. Imprimis, One fateddwelling houfe, in length fifty snefeet,

in breadth nineteen feet, within the walls. One thatched barn^

Jlable, cow houfe, and peat houfe, contiguous to each other un-

der the fame roof; in length eighty one feet, in breadth twenty

onefeet, without the walls. One other littleJlable, in length

thirteen feet, in breadth tivelve feet and an half; adjoining to

the peat houfe at thefouth-wejlfide and end. Item, The church

yard, containing three roods and nineteen perches ; adjoining t<i

the grounds of Robert Teafdale on the fouth, of Richard

Alderfon on the wejl and north, and to a clofe belonging to the

faid vicarage, called prior garth, on the eajt : The walls and

gates thereof round about made by the parijh. Item, One in-

clofure called prior garth, containing three roods and feven

perches \ adjoining tc the dnvch lane on thefouth, to the church

4 yard



yard on the weft, to the ground of Richard Alderfon en tie

norths and to the highway on the eajl ; Through which there

lia a foot path from the vicarage houfe to the church, but for
no other purpofe : The wall and hedge on the fouth, north, and
eajl made by the vicar ; and on the wejl, where it adjoins to

tlu church yard, by theparijh. Item, One garden, containing

one rood and eleven perches \ adjoining to the vicarge garth, and
to the ends of the barn and of the dwelling houfe, on the fouth ;

to the highway on tht wejl, and north ; and to thefaidgarth on

the eajl : The fence round about made by the vicar. Item, one

parrock, containing twentyfour perches and an half; adjoining

to Orton green on the fouth, to the highway on the wejl, to the

end of the dwelling houfe on the north, and to the vicarage garth

on the eajl : The fence round about made by the vicar. Item,

One garth, containing one acre, fifteen perches and an half\

adjoining to the ground* of John Powley, Daniel Teafdale,

and Orton green on the fouth-, to the faid parrock, barn, and
garden on the wejl ; to the peat houfe end, garden, and highway

on the north \ and to a clofe belonging to thefaid vicarage, called

corn clofe, on the eajl : The fence round about made by the vi-

car, except that John Powley makes thefence where it adjoins,

to his ground, and Daniel Teafdalefrom thence to the bottom

of the old lime kiln ; Through which garth lies a foot pathfor
thefaid John Powley and Daniel Teafdale to andfrom their

faid grounds, and likewife a driving wayfor their Jheep \ which

they frequented whilji the common field was uninclofed, but is

now become ahnojl ufelefs. Item, One inclofure, called corn

clofe, containing one acre, one rood, and twenty one perches \

adjoining to the faid John Powley'j lane, and to a piece of
ground before his barn called a Jlee-room, and to his garthy
on the fouth ; to the vicar s faid garth, on the wejl ; to the

highway on the north ; and to the highway and John Pow-
ley 's lane on the eajl : The fence all about made by the vicar

\

except where it adjoins to John Powley 's garth and barn.

All which faid corn clofe, garth, garden, and parrock, have

been inclofed ground for time immemorial, and the vicar.

in refpecl thereof hath not repaired any part of the high-

ways adjoining thereunto. Oppofite to. the farrte, en the

north fide, is an inclofure made by Daniel Teafdale^ about

nine years ago, by which the highway was made into a

lane. Item, One inclofure called fore-dale, containing three,

acres and fifteen perches-, adjoi?:ing to the grounds of Robert
Teafdale and John Nelfon on the fouth, ofJohn Nelfpn
an the wejl, of John Powley and Robert Teafdale on'

the north, and of Robert Teafdale on the eajl: All the fence,

made by the vicar, except whtre it adjoins tg the [aid John
, Nelfon'*
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Nelfon'i inn croft , and except half the length of the faid joint

Nelfon'j out-croft, from the middle to the eajl end, the faid

John Nelfon\f fence being Jhne wall: From the ea/f end

of which inclofure lies a way through Robert Teafdale'x

ground, which the prefent incumbent purchafed of the faid

Robert Teafdale, to an inclofure belonging to the faid vi-

car (but not to the vicarage), called long roods ; which is to

continue for ever, and may be of ufe if at any time hereafter

the faid two inclofurcs (foredale and long roods) Jhall be occupied

by the fa?ne perfon, or otherwife. Item, One other inclofure^

called the greater mil-brow, containing one acre, three roods and

feven perches ; adjoining to the ground of John Powley on thi

fouth, to a tillage way enjoyed and repaired by the faid vicar

on the wejf, to the ground of Thomas Ireland on the northy

and of John Powley on the eajl: All the fence made by the

vicar, except about fixteen yards ofJlone wall at the north

eajl end, belonging to John Powley. Item, One other in-

clofure, called little mil-brow, containing twenty-eight perches ;

adjoining to the ground of John Powley on the fouth, of
Ifabel Atkinfon on the ivejl, 0/Tfabel Atkinfon and Tho-
mas Ireland on the north, and the faid tillage way on the

eajl : The fence all made by the vicar : Through the fouth wefi

evrner of which inclofure is the anticnt watercourfe. The faid
tfyree lajl inclofures were made out of the common field by the

prefent incumbent. Item, One other inclofure, called glebe

chfe, lying at Firbiggins, containing eight acres and three

roods-, adjoining to the ground of Elizabeth Turner on the'

fouth, of Elizabeth Turner and William Thwaytes on the

wejl, 0/* William Thwavtes on the north, and to the cofnmon

en the eajl : The wall at the eajl end is made by the vicar, at

the ivejl end by Elizabeth Turner and William Thwaytes :

The right of repairing the fence on the north fide, and on the

fouth fide is in difpute, and not yet determined. At the end

^Elizabeth Turner's houfe, an oak gate is to be maintained

by the owners of coat garth ; for which they enjoy a liberty of

ingrefs and egrefs for themfelves and families, and liberty of

driving cattle in the winterfrom martinmafs to lady day, do-

ing as little damage as may be ; and of pajfing with peats or

other firing in jurnmer. Belonging to the faid glebe clofe, and

occupied therevuith, there is lihewife a parcel of ground, lead-

ing from the faid gate at Elizabeth Turner's houfe end,

north-eajlward, to the faid glebe clofe, having the wall on the

left hand, and mered out from Elizabeth Turner's ground

on the righty in breadth three yards or upwards, being the

%-jay to and through the faid glebe chfe. Item, Another par-

cel
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eel of ground, in the common field\ called north lands, con-
taining two roods and five perches \ adjoining to the ground of
Robert Teafdale on the fouth, of John Nelfon on the wejl
and north, and of Robert Teafdale on the eajl. Item, An-
other parcel ofground in the common field, called pot-lands head,
containing one rood-, adjoining k> the ground of'Robert Teafdaie
on the fouth, ^Elizabeth Waller on the tvejl down by the run-
tier, of John Nelfon en the north, and of Robert Teafdale
on the eajl. All which faid lands, containing in the whole
nineteen acres and upwards, are fituate within the lord/hip and
manor of Orton, free from the payment of any fines, rents, or
fervices to any chief lord ; the royalties of'which faid lands 'are
alfo in the vicar. Item, a parcel ofpeat mfis in Orton low
moor, containing by ejlimation ten acres, known by the name of
the vicar's mofs.

Item, to the faid vicarage is alfo belonging the tithe of
wool throughout the parijh ; and the manner of tithing is this:
The owner lays his whole year's produce in five parcels *or heaps j
the vicar, or perfon employed by^ him, chufeth one of the five
heaps, which he pleafeth, and divides the fame into two parts;
of which two parts the owner chufeth one, and haves the
other to the vicar for his tenth part. Item, the tithe of lambs
in their proper^ hind throughout the parijh ; and the cujlom con-
cerning them is this : If a perfon s number is one, he pays a
penny ; // two, he pays two pence ; if three, he pays three
pence; if four, he pays four pence; if five, he pays half a
lamb

; iffix, a whole ,amb, the vicar paying backfour pence ;

iffeven, three pence ; if eight, two pence ; if nine, one penny]
if ten, the vicar hath a lamb compleat : And in like manner
for every number above ten. And if a mans number is under
fifty, the tithe is taken thus ; the owner takes up two, then the
vicar takes one ; next the oiuner takes nine, then a>rain the vi-
car one ; andfo on till the vicar hath taken the number due to
him : if they are fifty, or upvjards, they are put into a place
together, and run cutjhgly thro' a hole or gap; the two fir/}
that come out are the owner's ; the third the vicar's ; then
the, owner has the next nine ; then the vicar one ; and fo en,
till the vicar hath his number. And if foeep are fold in the
fpring, the tithe of lambs is paid by the perfon with whom
they were lambed, ivhether feller or buyer. Item, the tithe of

. geeie, taken up about michaelmafs, in the feme manner as
the lambs ; except iliat whereas a penny is paid on the account
of each odd lamb, an halfpenny only is paid fir each
oddgoofe. Item, the tithe of piggs in like manner. Item,

.
the tithe of egg> about eajhr ; tws eggs for each old hen and

•
duck

> and one egg fir .each chicken a?id duck of the fir ft year.

.

Vo*• IIJ - I k
J

' Item,
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Item* by every perfon who fows hemp, is paid yearly one

fenny. Item, for each plough is paid yearly one penny.

Item, by every perfon keeping bees is paid yearlŷ one penny.

Item, an oblation of four pence at every churching of wo-

men. Item, for every wedding by publication of banns, one

/billing; by licence, ten /hillings. Item, for every funeral.

(without a fermon) fix pence. Item, mortuaries, according

to atl of parliament. Item, for every perfon of age to com-

municate, three halfpence yearly, due at eafter. Item, a pen-

fim of twenty finfitngs yearly cut of the reclory c/Sedbergh

in the county of Yo\k. The glebe, tithes, and profits .of

the vicarage, are worth at the improved value, communibus

annis, about ninety pounds a year.

There is alfo due to the parifti clerk
; for every family

keeping a feparate fire, three pence yearly. For every wed-

ding by publication, or by licence, onefilling. For every,

funeral fix pence. For every proclamation in the church yard,

tivo pence.

To the fexton for making a grave, fixpence.

Belonging to the faid parijh are, firft, The parifi

church, an ancient building, containing in length (with the

chancel) ninety fixfeet, in breadth forty-eightfeet : The chancel in

breadth one part thirty feet, the other part twenty-one feet.

TheJleeple fifteen foot fquare within the walls, in height fixty

feet. Within, and belonging to which, are, one communion

table with a covering for the fame of green cloth. Alfo one

linen cloth for the fame, with two napkins. Two pewter flag-

gons. Iwo filver chalices, weighing about ten ounces each.

One paten. One bafon for the offertory. One table of degrees.

One chefil with three locks, in the vejlry ; of little ufe bscauje

of the damp. One pulpit and reading defk, made in the year

1742. One pulpit cujhion, covered with green cloth. One

large bible of the lafl tranflation. Two large common prayer

books. The book of homilies. Comber on the common prayer,

and Tillotfon's firfl volume offermons, given by iVTr. Tho-

mas Haftwell, merchant in London, 1703. The king's

arms ivith the ten commandments. One church Jock. Four

bells with theirframes: The firfl, or leajl bell, being two feet

(even inches and an half in diameter ; with this infcription

[Jefusbeour fpeed, 1637.] T/xfecond, two feet and eleven-

inches in diameter, with an ancient infeription [omnium ani-

* marum], perhaps by a miflakeof the bell-founder for [om-

nium fanctorum,] to whom the church is dedicated: The

third, three feet and tzvo inches in diameter; with this in-

fiription [foil deo gloria, 1637. J The fourth, or largcfly

ft&4 l
~cct fix inckei and an baf in diameter ; with this tn-

J
' fcription%
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fcfiption [Mr Tho. Nelfon, vicar. John Bownefs. John
Winter. 171 1.] Two biers. One herfe cloth. Two fur

-

phces. Three parchment regifler hooks ; one, beginning *Vi 5 9 63
and ending in 1646, imperfecl ; the fecond, beginning in

1654, and ending 1743, compkat \ the third, beginning 1743,
and continued to the prefent time. The feats in the church and
chancel {except the vicars pew) have been repaired for time im-
memorial at the publick expence of the parijh. There are alfo

feveral netv common feats erecled this year by the churchwardens^
at the low end of the church, adjoining to the belfry.

There is alfo belonging to the faid parijh, the rectory thereof

^

together with the tithes of corn, hay, calves, milk, and other
dues, which didformerly belong to the priory of Coniefhead in
Lancafhire, and after the diffolution of mona/leries were pur-
chafed by the inhabitants. Alfo the advowfon of
the vicarage, which did belong to the faid priory, and was
likewife purchafed with the reclory. Alfo one box with
three locks, in the keeping of John Unthank <?/Orton; in
which are the purchafe deeds of the reclory and advowfon ; a
copy of the endowment of the vicarage in 1263 ; the purchafe
deeds of the manors of Orton and Raifbeck by the inhabi-
tants ; bounder rolls ; and other publick writings. .

There
^
is alfo belonging to the faid parijh, one inclofure in the

lordjhip tf/Raifbeck, called Barrough clofe, containing by ejli-

mation fifteen acres, of the yearly rent offix pounds ; adjoin-
ing to the river Lune on the fouth, to the ground of Thomas
Fothergill on the wejl, to the common on the north, and to

the grounds of Leonard Scaife on the eafl : The fence on the

fouth made by the parijh \ on the weft by the parijh and Tho-
mas Fothergill, each a part ; on the north, by the parijh

;

and on the eafl by the parijh and Leonard Scaife, each a part.

Alfo thefurn of twenty pounds, in the hands of
^ Tho-

mas Winter of Wood-end, given by John Daifton, efquire,
o/Acornbank. Alfo the fum of three pounds ancient poor
Ji;ck, in the hands of the adminiftrators of the late George
Overend of Raifbeck. Alfo the fum of ten poimds, now
in the hands of the vicar, given by Daniel Wilfon, efquire,
e/Dalham Tower. Alfo the fum of five pounds, in the
hands of Mr. Edward Branthwaite ^Carlingill, given by
tim towards afundfor the poorfleck. Alfo the fum of five
pounds in the hands of Thomas Hodgfon of Tebay-gill
^ d^y g'™en b M r. Robert Harrifon of Low Scailes, de^
cij'J, for the fame purpofe. The intereft ofwhich money,and the
rent cf which inclofure, are applied by the churchwardens and
WtYfiiri of the pw, by the direction of the Twelve, to the

B b 2 relief
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relief of the poor, and defraying other parijh charges. Which

faid twelve men are chofen yearly in eajhr week at a veflry meeting

by a majority of votes > to be fidefmen and a felett veflryfor the

year enfuing.

There are alfo three fchools in the faid parijh. One at

Orton, lately built by the inhabitants, and endowed by Agnes

Holme of Orton, widow, with a parcel of land lying in

Orton field, containing by ejlhnation one acre, of the pre-

fent yearly rent of ten jhillings ; adjoining to the grounds of

Chriilopher Parker on the fouth, weft, and eafl, and to a

land belonging to the vicarage of Burgh on the north: En-

dowed alfo by Robert Wilfon of Long Sleddale, yeoman,

with the fum of five pounds, now in the hands of Tho-

mas Green of Langdale. Another fchool at Tebay,

founded by Robert Adamfon of Blacket Bottom in Gray-

rigg, gentleman, in the year 1672, and endowed by him

with the ejlates called Ormondie Biggin and Blacket Bot-

tom in Grayrigg, now of the yearly rent of Jixteen pounds.

. . Another fchool at Greenholme, founded by George

Gibfon 0/" Greenholme, gentleman, in the year 1733, and

endowed by him with four hundred pounds original bankflock \

of the yearly produce of about twenty two pounds.

In tejlimony of the truth of the before mentioned parti-

culars, and of every of them 5 we, the minijler, churchwar-

dens, and principal inhabitants, have fet our hands the tenth

day of November, in the year of our lord one thoufand

feven hundred and forty nine.

Ri. Burn, vicar.

Jofeph Powleylolepn rowley ^
John Bownefs

IJSmSL. j>
Churchwards

George Wilfon I

Will: Rowlandfon 1

John



%tttitt- 373

John Unthank
John Nelfon

John Bownefs

Robert Bownefs

John Wilfori
J
Eleven of the twelve,

Jonathan Whitehead ^ one of them being

Edward Branthwaite dead.

Thomas Brown
John Wilfon
William Atkinfon

John Farrer

Note, In 2 Dugd. Monajl. 424. There is a copy of a

charter of king Edward the fecond, confirming (amongifc-

others) a grant which had been made to god and faint

Mary and the houfe of Conyngejheved and the confreres

there, by Gamellus de Penjgton, of the churches of Pe-

nigtpn and Molcaftre with their chapels and other ap-

purtenances, and of the church of Wytebec, and of the

church of Skeroverton [fo denominated from the Iflandic

fkier, a fear, or rock, (which word is ftill in ufe in the

county of Lancafter;) the town of Orton being fituate

tinder the mountain which ftill beareth the name of

Orton- Scar.]

[Note, Conynges-heved is the fame as the king's-head-y

from the Saxon cyningy or conyngy which fignifieth king ;

and heafod, head.]

OBlations, offerings, preftations, penfions, and other

church dues not properly tithes, are treated of un-
der their refpe&ive titles.

-'•/•••

I. Origin of tithes in England.

II. Of the feveral kinds of tithes, with their

nature and properties.

III. Of what things tithes (hall be paid

;

and therein of exemptions and difcharges

from tithes.

B b 3 IV. Of
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IV. Of modus's, or exemptions from pay-

ment of tithes in kind j and therein of

cuftom and prefcription.

V. Of the feveral particulars tithable.

VI. Of the fetting out, and the manner of

taking and carrying away of tithes.

VII. Tithes how to be recovered.

VIII. Tithes in London.

I. Origin of tithes in England.

What was paid to the church for feveral of the firft

ages after Chrift, was all brought to them by way of

offerings ; and thefe were made either at the altar, or

at the collections, or elfe occasionally. Prideaux on

tithes. 139.
Afterwards, about the year 794, Offa king of Mercia

(the moil potent of all the Saxon kings of his time in

this ifland) made a law, whereby he gave unto the church

the tithes of all his kingdom 5 which, the hiftorians

tell us, was done to expiate for the death of Ethelbert

king of the Eaft Angles, whom in the year preceding he

had caufed bafely to be murdered. Id. 165.

But that tithes were before paid in England by way of

offerings, according to the ancient ufage and decrees of

the church, appears from the canons of Egbert archbi-

Ihop of York about the year 750 j and from an epiftle of

Boniface archbifhop of Mentz, which he wrote to Cuth-
bert archbifhop of Canterbury about the fame time ; and

from the feventeenth canon of the general council held

for the whole kingdom at Chalchuth, in the year 787.
Bat this law of Offa was that, which firft gave the

church a civil right in them in this land by way of pro-

Ti'Tty and inheritance, amd enabled the clergy to gather

and recover them as their legal due, by the coercion of

vhe civil power. Id. 167.

Yet this eftablifhment of Offa reached no further than

to the kingdom of Mercia, over which Offa reigned;

until Ethclwulph, about fixty years after, enlarged it for

the whole realm of England.. Id. 167.

II. Of
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II. Of the feveral kinds cf tithes with their

nature and properties.

I. Tithes, with regard to their feveral kinds or natures, Divifionof tithe*

are divided into pradial, mlxt, and perfonal: mixt and p«fo-

Prcedial tithes are fuch as arife merely and immediately nai.

from the ground; as grain of all forts, hay, wood, fruits,

herbs : for a piece of land or ground being called in latin

pradium (whether it be arable, meadow, or pafturc), the

fruit or produce thereof is called pradial, and confequent-

ly the tithe payable for fuch annual produce is called a

presd'ial tithe. Watf. c. 49.
Mlxt tithes are thofe which arife not immediately

from the ground, but from things immediately nou-

rished by the ground, as by means of goods depastured

thereupon, or otherwife nourifhed with the fruits there-

of; as colts, calves, lambs, chickens, milk, cheefe, eg-gs.

Watf. c. 49.
Perfonal tithes are fuch profits as do arife by the honeft

labour and induflry of man, employing himfelf in feme

perfonal work, artifice, or negotiation ; being the tenth

part of the clear gain, after charges deducted. Watf.

t; 49.
2. Tithes, with regard to value, are divided into great Divifion of tithes

~ J r n i nto E^eat and
^nd fmall: fmafliitB*.

Great tithes ; as com, hay, and wood. Degge
9 part 2.

c. 1.

Small tithes ; as the predial tithes of other kinds, to-

gether with thofe which are called mixt, and nerfoiia).

Gibf. 663.

But it is faid, that this divifion maybe altered, (i)

By cuftom ; which will make wood a fmall tithe, under

the general words minutze decimae, in the endowment of

the vicar. (2) By quantity; which will turn a ("mall

tithe into great, if the parifh is generally lbwn with it.

(3) By change of place; which makes the fame things,

ms hops in gardens fmall tithes, in fields great tithe.-.

But this feems to be contradicted in the cafe of JVharior

and Lifley E. 5 W. where the tithe of flax, tho' fown in

• great fields, was adjudged to the vicar as a fmall tUhe,

Holt chief juftice (who was of another opinion) being

abfent. 4 Mod. 184. Gibf. 663.
And Dr Watfon is of opinion, that the quantity of land

within any parifh fowed with any thing, cannot make the

B b 4 tithe
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tithe of another nature ; and that what is called fmall

tithes feemeth to be in refpect of the thing it felf, and

not from the fmall quantity of land fowed therewith,

whereby the tithes thereof are but fmall, and of little

value 5 for if that were to be the rule to determine what

fhall be faid to be of fmall tithes, then corn and hay in

fome places might be accounted fmall tithes. Watf.

c - 39-
j .

And according to this latter opinion the law is now
fettled ; namely, that the tithes are to be denominated

great or fmall tithes, according to the nature and quality

thereof, and not according to the quantity.

Tittet reftrained 3« It is faid by lord Coke and many others, that ber-

to the proper pa. fore the council of Lateran in the year 1180, a man
,l(h ' might have given his tithes to what church or monaftery

he pleafed.

But this Dr Prideaux doth utterly deny, for two rea-'

fons ; i. Becaufe of the abfurdity of the thing ; for all

the laws which had been made for tithes would have fig-r

nified nothing, if no one had been certainly inverted in a

right to them ; for in fuch cafe, no one could claim them,

and in cafe of non-payment no one could make procefs in

law for them ; and confequently no one having a fpecial

right to demand them, it muft have followed in practice,

that what was thus paid to every fpirifual perfon, would

in fact and reality be paid to none at all. 2. Becaufe

before the faid council there were in this land many ap-

propriations, whereby the tithes of whole parifhes were

affigned to convents or other fpiritual corporations ; all

which would have fignified nothing, if the parifhioners

had been at liberty to pay their tithes to what fpiritual

perfon they fhould think fit. Pr'td. 302.

But be that as it will, it is certain that now tithes of

common right do belong to that church, within the pre-

cincts of whofe parifh they arife.

Portion of tithe« A" Yet notwithstanding, one parfon may prefcribe to

within another have tithes within the pariili of another ; and this is what
Pariih.

j s caueci z portion of tithes. Gibf. 663.

One reafon of which might be, the lord of a manor's

having his eflate extending into what is now apportioned

into diftinct parishes j for there were tithes before the pre-

-fent diflribution of parifhes took place.

But whatever original thefe portions might have, they

are in law fo diftinct from the rectory, that if one wh6;
hath them do purchafe the rectory, the portion is not ex-

tinct, but remaineth grantable. But as to the cognizance

thereof,
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thereof, the cafe being between parfon and parfon y -aiid

concerning a fpi ritual matter ; that belongs, like the cog-

nizance of other tithes, to the ecclefiaftical court.- Gibf*

663 .

5. Tithes extraparochial, or within the compafs of no Tithes incrtra-

eertain parifh, belong to the crown. By the canon law, parochial places,

they were to be difpofed of at the difcretion of the bimop^ \

but by the law of England, all extraparochial tithes, as in

feveral forefts, do belong to the king, and may be gran-

ted to whom he will. And accordingly they have been,

actually adjudged to him, not only by feveral reiblutions

of law ; but alfo in parliament, in the cafe of the prior

and bifhop of Carlifle, in the 18th of Edward the firfty

concerning tithes in Inglewood foreft, to wit, that the

king in his foreft aforefaid may build towns, afTart lands

(or make them fit for tillage), and confer thofe churches,

with the tithes thereof, at his pleafure, upon whomfoever
he pleafeth ; becaufe that the fame foreft is not within the

limits of any parifh. 1 Roll's Jbr. 657. 2 Inft, 647.

III. Of what things tithes fliall be paid ; and

therein of exemptions and difcharges from

tithes.

1. Of common right tithes are to be paid for fuch Thirds that re-

things onlv as do yield a yearly increafe by the a£r,of god. new yearly.

JVatf. c. 46. 1 Roll's Jbr. 641.

Yet this rule admits of fome exceptions ; as for inftance,

tithe is due of faffron, tho' gathered but once in three

years : and concerning fylva casdua, there is an entry in

the regifter, that confultations mail be granted thereof,

notwithstanding that it is not renewed every year. Gibf.

669.
2. Generally, of things increafmg yearly, tithes mail Once in the year,

be paid only once in the year. Gibf. 669.

But this rule alfo is not univerfally true. And it is

evidently againft the rule of the canon law ; which re-

quired!, that if feeds be fown upon the fame ground, and

renew oftner than once in the year, the tithes thereof mall

be paid fo often as they do renew. And this feemeth ftill

to be the law ; as in the cafe of clover, for inftance,

which reneweth oftner than once in the year, tithes there-

of fhall be paid as often as it doth renew.

3. Of common right, no tithes are to be paid of quarries Things of the

of ftone or (late, for that they are parcel of the freehold, and kwjMci of the
• *u eanh.

the
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Things fe:<e

nature,

Barren lani.

the parfon hath tithes of the grafs or corn which grow upon
the furface of the land in which the quarry is ; fo alfo,

not for coal, turf, flags, tin, lead, brick, tile, earthen

pots, lime, marie, chalk, and fuch like s becaufe they

are not the increafe, but of the fubftance of the earth.

And the like hath been refolved of houfes (confidered

feparately from the foil) as having no annual increafe.

But by particular cuftom, tithes of any of thefe may be

payable. 2 Inft. 651.

4. By the common law of England, there is no tithe

due for things that are ferae naturae ; and therefore it hath

been refolved, that no tithe fhall be paid for fifh taken out

of the fea, or out of a river, unlefs by cuftom, as in

Wales, Ireland, Yarmouth, and other places : neither,

for the fame reafon, is any tithe due of deer, conies, or

the like. But if the tithe thereof be due by cuftom, it

muft be paid. Degge p. 2. c. 8. 2 lnft, 651.

5. By the ftatute of the 2 & 3 Ed. 6. c. 13. All fuch

barren, heath, or wafte ground, other than fuch as be difcharged

from the payment of tithes by aft of parliament, which before

this time have lain barren, and paid no tithes by reafon of the

fame barrennefs, and now be or hereafter jhall be improved

a?id converted into arable ground or meadow, jhall after the end

and term offeven years next after fuch improvement fully ended

and determined, pay tithe for the corn and hay growing upon tlye

fame, f. 5.

Provided, that if any fuch barren, wafte, or heath ground

hath before this time been chargedwith the payjnent of any tithes,

and the fame be hereafter improved or converted into arable

ground or meadow ; the owner thereofJhall, during the feven

years next after thefaid improvement, pay fuch kind of tithe as

was paid for the fame before the faid improvement, f. 6.

Barren] Altho' it doth yield fome fruit, and do pay

tithes for wool and lamb or the like, yet if it be barren

land as to agriculture or tillage, which this claufe meant

to advance, it is within this ac~t. 2 Injl, 655.
But yet if the ground be not apt for tillage, yet if it be

not of its own nature barren, it is not within this a£r.

As if a wood be flubbed and grubbed, and made fit for the

plough, and employed thereunto ; yet it fhall pay tithe-

prefently : for wood ground is fertile, and not barren,

2 Injl. 656. Bimb. 159.
In the cafe of Stockwell and Terry, July 14, 1 748, it

was held by lord Haidwickr, that fuch land only is with

I
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in this claufe, as above the neceflary expence of inclofing

and clearing, requires alfo expence in manuring, before

it can be made proper for agriculture ; and he decreed

tithe to be paid, on its being proved, that the land bore

better corn than the arable land in the parifh, without

any extraordinary expence of manure.

In a prohibition between Sharington and Fleetwood,

H. 38 Eiiz. for tithes in Orwell in the county of Lanca-

fler, it was refolved, that if marfh meadow, or other

land, for not cleanfing of the trenches or fevvers, or by
fudden accident, or inundation of waters, be furroundedj

or by ill hufbandry or unprofitable negligence any land

become overrun with bufhes, furfe, whins, and briers ;

yet are not they or any of them faid to be barren*" land

within this ftatute, becaufe of their own nature they are

fruitful ; and the parfon fhall not by this act be barred of

his tithes, by the ill hufbandry or negligence of the owner
or pofTeiTor. 2 lnji. 656.

Shall after the end and term offeven years next afterfuch

improvement fully ended and determined pay tithe] Note, here

are no exprefs words of difcharge of the tithes during the

feven years j but by reafonable conftrudtion it doth impli-

edly amount to a difcharge during the feven years : and

the feven years are to be accounted next after the im-

provement. 2 Inf. 656.
The trial whether lands are barren or not within the

ftatute, muft be in the temporal, and not in the fpiritual

court. And therefore in a fuit for tithes in the fpiritual

court, if the defendant plead that it is barren land, and

that plea be refufed, or iffue taken upon it, there a prohi-

bition fhall be granted. But a prohibition (hall not be

granted upon a fuggeftion only that it is barren land, be-

fore it be pleaded in the fpiritual court. Degge p. 2. e. 19.

I Keb. 253.
6. As lands which are in no parifh, pay tithes to the

Foreft ^^
king; fo lands lying within the precincts of a foreft (tho'

alfo in a parifh) if they be in the hands of the king, do
pay no tithes. And this privilege extends to the king's

IefTee, but not to his feoffee. But if the foreft be difaffo-

refted, and be within any parifh ; then they ought to pay

tithes in the hands of the king's lelfee. Boh. 163, 177.
Gibf 680.

It hath been queftioned, where a park hath paid a mo-
dus, and is difparked, whether the modus fhall continue,

or be difcharged and tithes paid in kind ; and all the books

1 are
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are clear, that if the modus was a certain confideration in

money for all the tithes of fuch a park, fuch modus fnall

hold, notwithftanding it be difparked ; but if tiic modus
was, for the deer and herbage of fuch a park, the modus
is gone, upon difparking. Gibf. 684. IVatf c. 47.

In like manner, if the modus hath been to pay a buck
and a doe for all the tithes of fuch a park, and the park is

difparked, the modus fhall continue, and the owner may
give a buck and a doe out of another park ; but if it was,

to pay the moulder of every dcer^ or exprefsJy a buck or

a doe out of the fame park, the modus is gone. Gibf.

684. Wistf c. 47.
But where the modus was, part in money, and part in

venifon out of the park (namely, two (hillings and the

moulder of every deer) ; the court was divided, two being

of opinion that the two (hillings continued, and that the

fpiritual court fhould afiign an equitable reccmpence for

the moulders, according to the number that had been

ufually paid ; and the other two, that the money and ve-

nifon making one intire modus, the one being gone, the

whole was difTolved. Gibf. 684. Watf. c. 47.
Glefcsland. 7. Glebe lands in the hands of the parfon mall not pay

f tithe to the vicar, tho/ endowed generally of the tithes of

all lands within the parMh 5 «or being in the hands of the

vicar, (hall they pay tithe to the parfon : and this is ac-

cording to the known maxim of the canon law, that the

church {hall not pay tithes to the church. But if the vi-

car be fpecially endowed of the fmall tithes of the glebe

lands of the parfonage; then he fhall have them, tho*

they are in the hands of the appropriator. Gibf. 661.

Veg. p. 2. c. 2.

If a parfon leafe his glebe lands, and do not alfo grant

the tithes thereof; the tenant fhall pay the tithes thereof

to the parfon. Deg. p. 2. c. 2. 1 Roll's Abr. 655.
And if a parfon lets his re&ory, referving the glebe

lands ; he mall pay the tithes thereof to his leflee. Gibf

661.

If a parfon fow his glebe, and dieth before feverance,

and afterwards his fuccefTor is induced, and his executor

or vendee fevereth the corn ; the fuccefTor fhall have the

tithe thereof ; for altho' the executor reprcfent the perfon

of the teftator, yet he cannot reprefent him as parfon, in-

afmuch as another is inducted. 1 Roll's Abr. 655.
• Qtherwife, if the parfon dieth after feverance from the

ground, and before the corn is carried off; .in this cafe„

5 - the
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the fujcceflbr fhall have no tithe : becaufe, tho* it was not

fet out, yet a right to it was vetted in the deceafed parfon

by the feverance from the ground. The fame is true in

cafe of deprivation, or refignation, after glebe fown : the

fucceiTor fhall have the tithe, if the corn was not fevered

at the time of his coming inj otherwife if fevered. Gibf.

662.

8. All abbots and priors, and other chief monks origi- Abbey land,

nally paid tithes as well as other men, until pope Pafchal

the fecond exempted generally all the religious from pay-

ing tithes of lands in their own hands. And this conti-

nued as a general difcharge, till the time of kin£ Henry
the fecond, when pope Hadrian the fourth reftrained this

exemption to the three religious orders only of Ciftercians,

Templars, and Hofpitalers ; unto which pope Innocent
the third added a fourth, to wit* the Praemonftratenfes.

And this made up the four orders, which are commonly
called the privileged orders 5 for that they claimed a pri-

vilege to be difcharged of tithes by the pope's eftablifh*-

ment.

Then came the general council of Lateran in the year

1 2 1 5, and further retrained the faid exemption from tithes

of lands in their own occupation, to thofe lands which
they were in poiTeiTion of before that council.

But the Ciftercians, as it appeareth, in procefs of time

did procure bulls to exempt alfo their lands which were
letten to farm : For the restraining of which practice, the
ftatute of the 2 H. 4. c. 4. was made ; by which it was
enacted, that as well they of the faid order, as all other

religions and feculars, which fhould put the faid bulls in

execution, or from thenceforth fhould purchafe other fuch

bulls,' or by colour thereof fhould take advantage in any
manner, fhould incur a prsmunire.

So that this flatute reflraincd them from purchafing any
fuch exemptions for the future ; and as to the reft, left

thei. privileges as they v/ere befofe the faid ftatute, that is

Do fay, under a limitation to fuch lands only as they had
before the Lateran council aforefaid ; and it is certain they

obtained manv lands after that council, which therefore

were in no wife exempted : And alfo the faid ftatute left-

them, as it found them, fubjecl: to the payment of divers

compofitions for tithes of their demefn lands made with
particular rectors j who, contefting their privileges even
under that head, brought them to compound. Which
two reftraints v/ere alio followed by a third, at the time

2 of
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of the diflbrution ; when, as many of them as did not

fall under the ftatute of the 31 //. 8. c. 13. loft their ex-

emptions, there being no faving claufe in the acts of their

diilblution or furrender to preferve or to revive them.

But as to thofe which were diflblved by the 31 H. 8.

r. 13. it is enacted as followeth ; viz. Where divers ab-

botsy priors , and other ecclefiajlical governors of the monajle-

ries, abbathies, priories , nunneries , colleges , hofpitals, houfes

of friers y and other religious and ecclefiajlical houfes and places

dijilved by this acly have had divers parfonages appropriated,

tithes, penfions, and portions, and alfo were acquitted and dif-

charged if the payment of tithes for their monajleries or other

religious and ecclefiajlical houfes and places as aforefaid, manor

s

y

mefjuages, lands, tenements and heredita?ne7its , it is enacled,

that as well the king our fovereign lord, his heirs andfuxceffors

as all other perfons y their heirs and ajfignsy who /hall have any

of the faid monajleriesy abbathies, priories, nunneries collegesy

hofpitals, houfes of friers, or other ecclefiajlical houfes or places,

fites, circuits, precincls of the fame or any of them, or any

manorsy meffuagesy parfonages appropriate, tithes, penfionsy

portions, or other hereditament

s

y which belonged to any fuch

religious houfey Jhall hold and enjoy as well the faid parfonages

appropriatey tithes, penfions, and portions of the faid monajle-

ries, abbathies, prioriesy nunneries, colleges, hofpitals, houfes

offriers, and other religious and ecclefiajlical houfes and places,

Jites, circuits, precincls, manors, meafes, lands, tenements, and

other hereditaments, according to their ejlates and titles, difi

charged and acquitted of payment of tithes, as freely and in as

large and ample manner, as the faid late abbots priors and

other ecclefiajlical governors held and enjoyed the fame. f. 2 1

.

By reafon of which difcharge from tithes of lands,

which were given to the king by this act, and which
were difcharged in the hands of the religious, it hath

been more ftric"tly inquired, what were the houfes dif-

folved by this a£t, than by any other of the acts of dif-

folution ; which will beft appear by the following cata-

logue :

Catalogue of monafteries of the yearly value of 200-

1

or upwards, difTolved by the ftatute of the 31 H. 8. and

by that means capable of being difcharged of tithes : In
*" which are the following abbreviations ,

Ab. Abbey; Pr. Priory ; C. Auft. Canons of St

Auftin , BL M. .Blaek monks ; Wh. C. White Canons

;

Ben,
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Ben. Benedictines

;

ftratenfes ; Carth.

Cluniacks ; Cift*

sbout the year*

Giib. Gilbertines ; Praem. Praemon-

Carthuiians ; Mon. Monks; Clum
Ciilexcians j T. in the time ofj ab.

Monasteries.

Reading
Bufiefham Ab.
Abington Ab,

Newnham Pr.

Elmefton Ab.
Ward on Ab.

Chickfand Pr.

Dunftable Ab.

Wocburn Ab.

Afhrogg Col'.

Notely Ab.
Miilenden Ab,

Thomey Ab.

Barewel Pr. —

St Werburge Ab.

Combermeer Ab.

Bodmin Pr.

.nccfton Ab.

§t German? Ab,

Carlifc Pr.

Holme Coltrom Ab.

Darley Ab,

Tori Ab.

New Ab.

Berkfhire.

Order. Founded.

- Ben. — T. Hen. r.

- C. Auft. 13 Ed. 3.

- Ben. — 720.

Bedfordfhire.

- C. Auft. T. Hen. 1.

_ Ben. — T. W. Conq.
- Cift. — 1139-

- C. Auft. T. Hen. 1.

- Cift. — T. John. —
Buckingham/hire.
- C. Auft. T. Ed. 1.

- C. Auft. 1 1 12.

- Ben. — 1293.

Cambridgefhire.

- Ben. — 972.
- C. Auft. IC92.

Chefhire.

- Ben. — 1095. —
- Cift. — 1

1 34.

Cornwall.

- C. Auft. 936.
- C. Auft. t. W. Cona.
- C. Auft. T. Etheiftam

Cumberland.

C. Auft. T. W. Rufiis.

Gift. — 1
1 35.

Derbvfhire.

C. Auft. T. Hen. 2.

Value.

1 f

1938 14

285 o

1876 10

a

3
o

9

293 15 11

284. 12 11

389 16 6

212 3 5

344 13
- 391 itf

416 16
- 437 6
- 261 14

4
a

6

411 12 11

256 II Z3

1003
225

5 "
9 7

270

354
243 8

418 3
427 19

11

11

o

4

3

25? 14 5

Devonfhire.

Qrt- — U33- 3"4 10 6
Cift. — ab. 1246. — 227 7 8

DinkeiVeil
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Monafleries.

Dinkefwel Ab.
Hertland Ab.
Torre Ab.
Buckfaft Ab.
Plimpton Ab.

Taveftock Ab.

Exon Pr.

Abbotfbury

Middleton Ab.
Tarrent Ab.
Shafton Ab.
Cerne Ab.

Sherburn Ab.

St. Cutbbert Ab. —
Tinmouth Pr. —

Berking Ab.

Stratford Langthorn Ab.

Waltbam Ab. —
Walden Ab.

St Oiwith Ab.

Colchefter Ab.

Briftol Ab.
Hayles Ab.
Winchcomb Ab.

Tewkefbury Ab.

Cirencefter Ab.
Kingfwood Ab.
Gloucefter Ab.

Lanthony Pr.

.St Swithin's Winton Ab.
Hyde Ab.
Wherwell Ab. —
Romfey Mon. —
Twinharn Pr. »

Belloloco Ab. —
$outhwick Pr. —
Tic'hfield Ab.

Order. Founded.

Cift. — 1201.

C. Auft.

Praem.

Cift. —
Cift. —
Ben. —
Clun.

T. Hen. 2.

T. Ric. i.

T. Hen. 2.

T. Edw. 1.

961. —
T. Hen. 1.

Dorfetfhirc.

Ben. -

Ben. -

Cift. -

Ben. -

Ben. -

Ben. -

Durham.
Ben. —
Ben. —

Eftex.

Ben. —
Cift. —
C. Auft.

Ben. —
C. Auft.

C. Auft.

ab. 10 16.

T. Ethelftan.

By Hen. 3.

941.
T. Edgar,

ab. 370. —
ab. 842.

680.

"35-
ab. 1060.

1
1 36. -

1 120. r-

T. Hen. 1.

Gloucefterfhire.

C. Auft.

Cift. —
Ben. —
Ben. —
C. Auft.

Cift. —
Ben. —
C. Auft.

T. Hen. 1.

1246.

787. —
7i5- —
T. Hen. 1.

"39-
680. —
1 136.

Hampfhire.

Ben.

Ben. —

-

Ben. —

-

Ben. —
C. Auft.

Cift. —
C. Auft.

PrsQiij

^34-
By Alfred.

By Edgar.

907.
Before 1042.

1024. —
T. Hen. 1.

T. Hen. 3.

Valae.

1 f d

• 294 18 6
306 3 2

396 on
466
241

902
5Q2

390
538
214
Jl66

515
682

I366

397

862

900

37 2

677
523

670

357
759
i59«

1051

244
1946
641

1507
865

339
393
312
326

257



I
Monafteries.

St Albans Ab.
•

•StNeots.Ab.

kamfey Ab.

St Auftins Cant.
Ledis Pr.

Feverfham Ab.
Boxley Ab..

Roffen Ab.
Mailing Ab.
Dertford Ab.

Whalley Ab.

Leicefter Ab.
Croxden Ab.
Launda Ab.

^™^"~

-—

.

Lincoln StCath. Pr.

Kirkfteed Ab.
Reveiley Ab.
Thornton Ab.
Barney Ab.
Croyland Ab.
Spalding Ab.
Sempringham Ab.
Epworth Mon.

Hertfordfhire.

Order. Founded.

\c;.'.-> ?K

Ben. — 755«

Huntingdonfhire.

— Ben. — ab. T. Hen. i.

- Ben. —
Kent.

Ben. —
C. Auft.

Clun.

Cift. —
Ben. —
Ben, —
C. Auft.

969.

605.

1119. -

1147.
1 144. -
600.

By Edmund.

Lancafhire.

- Cift. — 1 172. —

-

Leicefterfhire.

- C. Auft. 1143.
- Prasm. ab. R. 1.

- C. Auft. T. W.Rufus.

Lincolnshire.

Gilb. — T. Hen. 2.

- Cift. — 1 129.

1 142.

1
1 39-

712.

716.

1052.

1148.

1386.

Cift. —
C. Auft.

Ben. —
Ben. -

—

Ben. —

•

Gilb. —
Carth.

St. John Jerufalem Pr.

St Barth. Smithfield.

St MaryBHhopfg.Pr.
Clerlcenwel fr.

London Minors.

Weftminfter Ab.
Sion Ab. —
London, a houfe of.

London and Middlefex.

383

C. Aull.

I.I II

Ben. —
Ben. —
Ben. —
C Auft.

Carth.

St Clare witht. Aldg. Mon.
St, Mary charter houfe. Carth.

Vol. III. C c

1 ico. —
1102. —
1 187.

T. Stephen.

T. Edw. 1.

T. Edgar.

By Hen. r.

T. Ed. {.

1292. —

*379-

Value.

1 i d

2102 7 &

241

1716

1413
362
286

204
486
218

380

11

12

4
7

12

4
11

4
o

4
4

11

7
6
ir

5
2
o

321 9 1

95i i4 5
385 o 10

399 3 3

202 5 o
286 2 7
287 2 4
594 17 IO

366 6 1

1803 15 10

761 8 11

3*7 4 1

237 15 2

2385 12 8

653 15 o

478 6

262 19
3i8 8

6
o

5
2 .

4

418 8
5*

736 . 2.7.
St

347

1

J 73*
642

o

8

o
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Monafteries. Order. Founded.

St John Holiwell. -

St Mary Eaft Smithf. Ab.

Thetford Ab.
Wymundham Ab.
Hulmo Ab.
Weftderham Ab.
Walfingham Ab.
Caftle-acre Ab.
Weft-acre Ab.

Burg St. Peter Ab.

Pipewel Ab.
St Andrews Pr.

Sulby Ab.

Lenton Pr.

Thurgarton Pr.

Welbeck Ab.
Warfop Pr.

Bella Valla Pr.

Nevvfteed Pr.

The two laft are

Bl. M.
Cift. —
Norfolk.

Clun.

Ben. —
Ben. —
Praem.

C. Auft.

Clun.

Clun.

1318.

1360.

Value.

f d

1 3
11 10

347
602

1 103. —
"39- *

By Canute.

T. Hen. 2.

ab. T. Stephen.

1090.

T. W. Rufus.

312 14
211 16

5 8 3 17
228
39i

306
260

o
11

11

*3

Northamptonfhire.

Ben.

Cift. —
Clun.

Praem.

By Rofere king

of Mercia.

1143. -
1067. —
T. Stephen.

Notti nghamfhire.

Tmmouth, a cell

Godftow Ab.
Eynefham Ab.
Ofney Ab.
Thame Ab.
Oxford Pr.

Dorchefter Ab.

Haghmond Ab.
Lillelhull Ab.

Wigmore Ab.
Wenlock Pr.

Salop Ab.

Hales Owen Ab.

Northumberland,

to St. Albans, a nunnery.

Oxfordfhire.

Ben. —
}

Ben. —
C. Auft.

Cift. —
C. Auft.

T. Stephen.

By Ethelred.

T. Hen. 1.

T. Hen. 1.

Bef. Conq.

635. —
Shropfhire.

C. Auft. 1 100.

C. Auft. By Elfleda, king

of Mercia.

C. Auft, 1 172.

Clun. 1 181, or before.

C. Auft. 1O8 1.

Praem. T. John. —

4
6
o
o
6

4

7

1721 14 o
286 11 S.

263 7 1

258 8 5

Clun. T. Hen. 1. 329 5 10

C. Auft. T. Hen. 1. 259 9 4
C. Auft. T. Stephen. 249 6 3.

C. Auft. — 239 10 5
• Carth. ab. 16 Ed. 3. 227 8 O

C. Auft. T. Edw. 3. 219 18 8

under value in Dugdale, but thus by Speed.

511 4 I

*7% 5 *•

441 12 2

654 10 2

256 13 11

224 4 8

219 Kt &

259 13 7

229 3 1

267 2 10

401 o 7
615 4 3

337 *5 6
Somer-
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Monafieries.

GlafTenbury Ab.
Brewton Ab.
Henton Pr.

Witham Pr.

Taunton Pr.

Bath Ab.
Keynefham Ab.
Michelney Ab.
Buckland Pr.

Dela Cres Ab.
Burton upon Trent.

Croxden Ab.

St Edmunfbury Ab.
Butley Ab.
Sibeton Ab.
Ixworth Pr.

Merton Pr.

Shene Pr. —
Chertfey Ab.
Newark Pr.

St Mary Overs Ab.

Bermundfey Ab.

Lewes Ab.
Roberts- bridge Ab.

Battaile Ab.

Combe Ab.
Kenelworth Ab.
Meryval Ab.
Nuneaton Mon.

Malmfbury Ab.

Bradenftock Pr.

Edington Pr. -

Ambrefbury Ab.

Somerfetfhire.

Order. Founded.

Ben. —i About 300.

C. Auft. ab. T. Conq.
Carth. T. Hen. 3.

By Hen. 2.

T. Hen. 1.

T. Hen. 3.

T. Hen. 1.

Carth.

C. Auft.

Ben. —
C. Auft.

Ben. —
Cift. — 740.

T. Ed. 1.

Stafford (hi re.

Cift. — 1 153. —
Ben. — T. Eadred.

Cift. —
Suffolk.

Ben. — 1020. —
— C. Auft. 1 171. —
— Cift. — 1 150. —
~ C. Auft. T. W. Conq.

Surrey.

— C. Auft. 14.14. —
— Carth. 1414.
— Ben. — 666. —

C. Auft.

C. Auft.

Suffex.

Clun.

Cift. —
Bl. M.

1106.

1106.

T. W. Ruf.

T. Hen. 2.

1066. —

Warwickshire.
- Cift. — T. Steph.

- C. Auft. T. Hen. 1.

- Cift. — 1 148. f—
Ben. — T. Hen. 2.

Wiltfhire.

Ben. — ab. 670.
C. Auft. T. W. Conq.
C. Auft. 1352. _
Ben. — IJ 77- — '

—

C c 2

Value.

1 f A

33ii 7 4
439 6 8

248 19 2

215 15 o
286 8 10

617 2 3
419 J4 3
447 4 11

223 7 4

227 5 o
267 14 3

1659 13 ir

318 17 2

250 15 7
280 9 5

957 (9 5
777 12 o
659 15 8

258 11 11

625 6 6

474 14 4

92a 4 6
248 10 6

987 o 11

311 15 r

53* 19 o

254 i 8

253 H 5

803 17 7
212 19 3
442 19 7

494 15 *
Wilton
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Monafleries;

Wilton Ab.
Fairly, a cell to Lewes.

Laycock Ab. —
Malverne Ab.

Eveftiam Ab.
Perftiore Ab.

Hales Owen Ab.

Bordefley Ab.

Pr.

%it\)t&.
Order. Founded.

, Ben. — T. Ethelwolf.

Clun. 1 125. —
- C. Auft. 1232.

Worcefterfhire.

Ben. -

Ben. -

Gift. -

Praem.

Gift. -

St Mary's York, Ab,

Selby Ab. -

—

Kirkftal Ab.

De Rupe Ab.
Monks Burton Ab.

Noftel Ab.
Pomfrait Ab.

Gifbourn Ab.

Whitby Ab.
Montegratioe Ab.

Newburge Pr.

Belland Ab.
Kirkham Ab.
MelfaAb. —
Brilington.

Walton Ab.

Bolton in Craven.

Rival Ab.
Jerval Ab.

Fumes Ab.

De Fontibus.

Warter Pr.

Richal.

Old Maulton Ab.

St Michael near Hull.

Valle de Sancla Cruce in

Dcnbeighfhire.

Strata Florida in Cardi-

ganfbirc.

1083.

T. Offa.

T. John.

1138.

Yorkfhire.

Ben.

Ben. —
Cift. —
Cift. —
Clun.

C. Auft.

Clun.

C. Auft.

Ben. —
Garth.

C. Auft.

Cift. —
C. Auft.

Cift. —
C. Auft.

Gilb.

C. Auft.

Cift.

Cift.

Cift. —
- Cift. —
C. Auft.

— 1088.

T. W. Conq.
1 147.

1 147.
ab. 1 186.

T. Hen. 1.

T. W. Conq.
T. Steph.

T. W. Conq.
ab. 1396.

1145.

H34-
T. Hen. 1.

i 1
36.

T. Hen. 1.

T. Stephen.

T. Hen. 1.

— 1132,

T. Stephen.

1127. -

1132.

T. Hen. 1.

T. Stephen.

1377-Carth.

In Wales.

Cift. — T. Edw. 1.

^{x.W.Con,.

Value."
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601 1 1

217 o 4
203 12 3
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1183 12

643 4
282 13
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224
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492
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367
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360
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998
221
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4
1
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2 5
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3 4
2 9
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5 9
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6 11
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3 4
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16

6

2

5

5
8
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14 6

7 o

17 3

214 3 5

1226 6 o
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At the time of the diflblution, the religious were dis-

charged from payment of tithes three feveral ways ;

either by the pope's bulls, or by their order as afore-

faid, or by compofition : which difcharges would have

vanifhed and expired with the fpiritual bodies whereunto

they were annexed, if they had not been continued by
the fpecial claufe abovementioned (as it happened to thofe

which were diflblved by the other ftatutes of diflblution,

for want of fuch claufe). And by the faid claufe alfo is

created a new difcharge, which was not before at the

common law, that is, unity of the poffcjfion of the parfon-

age and land tithabie in the lame hand : for if the mon-
aftery, at the time of the diflblution, was feifed of the

lands and rectory, and had paid no tithes within the me-
mory of man for the lands ; thofe lands mail now be ex-

empted from payment of tithe, by a fuppofed perpetual

unity of pofleflion ; becaufe the fame perfons that had

the lands, having alfo the parfonage, they could not pay

tithes to themfelves. God. 383. Bob, 1\\, 248.

But tho' by fuch union the perfons fo pollened were
difcharged from the payment of tithes, yet the lands were

not abfolutely difcharged of the tithes ; for upon any dif-

union that might happen, the payment of tithes again re-

vived : fo that the union only fufpended the payment,

but was no ablblute difcharge of the tithes themfelves.

And therefore fuch union is not to be pleaded as a dif-

charge from tithes, but only as a difcharge from the pay-

ment of tithes. Boh. 248.

And fuch union mult appear to have had thefe four

qualities : Firft, it muft have beenju/1; that is, claimed

by right, and good and lawful title ; and not by difleifin,

or other tortious, unjuft, or unlawful act : for fuch an

union would not have been a good difcharge within the

ftatute. Secondly, it muft have been equal; that is,

there muft have been a fee Ample both in the lands and in

the tithes j as well of the lands upon which the tithes

are, as of the parfonage or rectory : for if thofe religious

perfons had held but by lcafe, that had not been fuch a

unity as the ftatute intended. Thirdly, it muft have been

free; that is, free from the payment of any tithes in any
manner : for if the abbots, or their farmers, or their te-

nants at will or for years, had paid any manner cf tithes

before the diflblution •, it mav be alledged as a fuflftcient bar

to avoid the unity pleaded in difcharge of tithes. Fourth-

ly, it muft have been perpetual, time out of mind, that

fuch religious houfes were endowed, apd fuch religious

C c 3 perfons
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perfcns rrvuft have had in their hands both the re&ory and

lands united, perpetually, and without interruption, be-

fore the memory of man, or (as it feems according to the

rule of the common law) before the firft year of king

Richard the firft, difcharged of tithes : for if by any re-

cords, or ancient deeds, or other legal evidence, it can be

made to appear, that either the lands or the rectory came

to the abbey fince the faid firft: year of king Richard

the firft, fuch union cannot be faid to be perpetual. Boh.

250.
And moreover, the lands of fuch houfes diflblved as

aforefaid, (hall be free from the payment of tithes only fo

far, as they were free in the hands of the churchmen,

namely, whilft they are in the hands and manurance of

the owners thereof; and therefore it is neceftary for the

party who would have the advantage of this privilege, cx-

prefsly to {hew and aver, that the lands are in his hands

and manurance : for to fay that he is feifed of the lands

is not fufficient ; for he may be feifed theeeof, and yet

another manure them. Comyns $<)%• Fox and Bardwell,

E. 8 G. 2. Wood b. 2. c. 2.

It hath been held alfo, that a tenant in tail, who hath

an eftate of inheritance, {hall be difcharged in virtue of

the claufe aforefaid, fo long as he occupies the fame him-
felf ; but that unity of pofleiiion doth not difcharge a co-

pyholder (tho* a prior in that cafe was feifed in fee of the

manor of which it was parcel, and was alfo impropriator);

much lefs a tenant for life or years. Gibf. 67.3. [For in

fuch cafe, the polTeftion is in the copyholder or other te-

nant, and not in the landlord or leflbr ; and confequently

it is not a unity of pofleflion.]

But it is otherwife with regard to the king ; whole
farmers {hall be difcharged of fuch tithes, as the fpiritual

perfons were, becaufe the king cannot cultivate the lands

himfelf. And fo long as the king hath the freehold, his

farmers {hall have fuch privilege : but if after having

leafed them, he {hall fell the fame, or {hall grant over the

reverfion ; then the farmers fhall pay tithes. And it

hath been faid, that this privilege extends no further than

to the king's tenants at will ; not to tenants for life or

years. Gibf. 673. Bob. 282, 3.

Upon the whole : Not all lands that belonged to the

religious houfes in general are difcharged from tithes

;

but only fuch lands are capable of difcharge, as belonged

t;o the houfes which were diftblved by the ftatute of the

31 Hi 8, And not all thofe lands, which belonged to the

rcli'dcftis
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religious houfes diflblved by that flatute are difcharged

from tithes ; but only fuch of them as were difcharged at

the time of their diflblution. But what fhall be fufficient

evidence of fuch dkcharge, and of the manner of fuch

difcharge, that is, whether by order, bull, compofition,

or unity of pofleflion, at this distance of time, feem-

eth difficult to determine with precifion ; as ftric~tnefs of

proof may be more or lefs requifue, according to the par-

ticular circumftances of the cafe,

9. M. 14 C. 2. Compo/i's Cafe. It Was held, that the Ancient densefine

king is not by virtue of his prerogative difcharged of

tithes for ancient demefnes of the crown, but that as per-

fona mixta he is capable of a difcharge de non deciman-

do by prefcription, as well as a bilhop. But if the king

alien any of the lands for which he is fo difcharged of

tithes, his patentee (hall pay tithes ; and not only fo, but

the prefcription is .deftroyed for ever, altho' the fame

lands mould afterwards come into the king's handb again,

by efcheat, or otherwife. Hardr. 315.
10. In the cafe of Lambert and dimming^ M. 1723; Common a'ppus-

On a bill for tithes in the parifh of Warton in the coun- tenant »

ty of Lancafter, it was decreed, that an exemption of an

eftate from tithes {hall extend to a common appurtenant

to fuch eftate. Bunb. 138.

But in the cafe of a modus, or cuftomary payment in

lieu of tithes, it feemeth, that where commons are

divided, inclofed, and improved, the modus can only ex-

tend to fuch tithes as the common yielded before its im-

provement and dividing into feveralties ; as of the agift-

ment of cattle, wool and lamb, or fuch like ; and

not to the tithes of corn, hay, or other tithes accruing

de novo after the improvement.

But where there is a modus in lieu of all the tithes of

fuch an eftate, it feemeth that fuch modus fhall cover

the common appurtenant to fuch eftate when divided into

feveralties and inclofed : As in the cafe of Stockwell and

Terry^ July 14. 1748; It was held by lord Hardvvicke,

where a modus of 13 1 was paid for Grange farm, to

which there was common appurtenant, a parcel of which
common was allotted to the faid farm under an acl: of

parliament for incloftng the faid common, that the modus
extended to fuch new inclofed land.

C c 4 IV. Of



392 %if!je&

IV. Of modus's, or exemptions from payment
of tithes in kind ; and therein of cuflom

and preicnption.

Difference be- x . The difference between cuftom and prefcription is
tween cuftom

thJs Cuftom is that which gives right to a province,
and preicnption. J

. . . b °. .
r

county, hundred, city, or town, and is common to all

within the refpeclive limits ; in pleading of which, it is

alledged, that in fuch a county, or the like, there is and

time out of memory hath been fuch a cuftom ufed and

approved therein. Gibf. 674.
Prefcriftion is that which gives a right to fome particu-

lar houfe, farm, or other thing : in pleading of which it

is alledged, that all they wmofe eftate he hath in fuch

land, have time out of mind paid fo much yearly, or the

like, in full fatisfaclion of all tithes arifing on thofe lands,

Gibf 674.
De non dcciman- 2> Cuftom and prefcription are either de non deciman-

do, or de modo decimandi :

De non decimando is, to be free from the payment of

tithes, without any recompence for the fame. Concern-*

ing which, the general rule is, that no layman can pre-

fcribe in non decimando ; that is, to be difcharged abfo-

lutely of the payment of tithes, and to pay nothing in

lieu thereof j unlefs he begin his prefcription in a religi-

ous or ecclefiaftical perfon, and derive a title to it by a£r.

of parliament. But all fpiritual and religious perfons, as

bifhops, deans, prebends, parfons, vicars (as heretofore

abbots and priors), may prefcribe generally in non deci-

mando, for they are more favoured than lay perfons ; for

this is ftill in a fpiritual perfon, and fo nothing is taken

from the church : for fuch fpiritual perfon was capable

of a grant of tithes at the common law in pernancy.

And hence it is that the parfon or vicar of one parifh, that

hath part of his glebe lying in another parifh, may pre-

fcribe in non decimando for it j that is, (as hath been

fatal) to be free from the payment of any manner of tithe

for the fame. 1 Roll's Abr. 653.
But this general rule, that none but fpiritual perfons

or corporations may prefcribe in non decimando, is to

be underftood with feveral exceptions ; as, firft, that the

king, as being mixta perfona, may prefcribe de non deci-

mando ; by the fame reafon that, as fuch, he is capable

of tithes. Gibf, 674.

Secondly
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Secondly, that the leflfee, tenant at will, and copy-

holder of a fpiritual perfon, tho' a layman, mall in this

refpecl: enjoy the exemption of the leffor, who is fuppofed

to reap the benefit of it, in referving fo much the greater

rents by reafon of fuch exemption. I Rolfs Abr. 653.
Deg, p* 2. c. 16.

. Thirdly, that a county, or part of a county, may well

plead a cuftom de non decimando, in refpecl of this or

that particular tithe ; ?s hath been pleaded and allowed

in the cafe of tithe milk of ewes, and of tithe of under*

wood in the wild of Kent and in forty parifhcs in the

wild of SufTex. But a fingle parifh may not prefcribe de

non decimando for particular tithes ; nor may any larger

diftricl: plead a cuftom abfolutely, to have their lands freed

from the payment of all tithes, without any thing in lieu.

And left this allowance of a cuftom de non decimando to

laymen, in any cafe, mould feem to break in upon the

general rule, the diftincYion which hath been laid down
is this ; that in things titnable by cuftom only, and not
de jure, a county or hundred may prefcribe in non de-

cimando generally, for in that cafe they are difcharged,

without a cuftom to the contrary ; fo that it is but to in-

fift upon the old right, againft which the cuftom hath not
prevailed : but for things which are tithable de jure, a

county or hundred cannot prefcribe in non decimando,
no more than a particular perfon ; for it would be abfurd

to fay, that a hundred (hall prefcribe in non decimando,
where the particular perfons of which it confifts cannot
fo prefcribe. 2 Salk. 655. L. Raym. 187. Gibf. 674.
Nov. 8. 1762. In the exchequer. Chriftopher Spencer

Breary, clerk, reclor of Middleton upon the Woulds in

Yorkmire, brought his bill againft Mr Manby, one of
his parifliioners, for great and fmall tithes ariflng from the

defendant's lands. The defendant by his anfwer infifted,

that part of his farm bad time out of mind been exempt
from payment of tithes of any kind, or any modus or

compenfation in lieu thereof; and by his witneiFes pro-
ved, that no tithe, modus, or compenfation had within
the memory of man been paid for fuch part of his farm.

The court, at the hearing of the caufe, was clearlv of
opinion, that the mere non-payment of tithes, tho' for

time immemorial, would not be an exemption from pay-
ment of them, without fetting- out and eftabliftiing fuch
exemption to have arifen from the lands having been par-
cel of one of the greater abbies ; and therefore decreed
the defendant to account for the tithes of that part of
Jiis eftate for which he claimed the faid exemption.

It
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It was long a queftion undetermined, whether a lay

impropriator, as well as a clergyman, be intitled to reco-

ver the tithes without proving payment; or, whether a

non decimando may be pleaded againft a lay impropria-

tor : But in the cafe of Ben/on and Olive, T. 1730, in

the exchequer ; Pengelly chief baron delivered it as his

opinion, that a lay impropriator is under no neceffity of
proving payment of tithes unto him. Bimb. 274.

So in the cafe of lady Charlton againft Sir Blundel Charl-

ton, in the fame court ; lord chief baron Reynolds de-

clared it as his opinion, that there can be no prescrip-

tion in non decimando againft a lay rector, any more
than againft a fpiritual reclor, and that they are equally

intituled to tithes of common right ; and that it is fuffi-

cient for a lay re£tor to fet forth in a bill that he is feifed

of the impropriate rectory ; and if he maketh out his

title to that, it will be fufficient, without putting him to

the proof of having received tithes. And to this opi-

nion baron Comyns feemed to affent ; but he made a di-

ftincliion between one who fets up a title to the reclory,

and one who intitles himfelf only to the tithes or any
fpecies of tithes within a parifh ; for in this laft cafe, the

plaintiff {hall be held to ftricl proof, not only of his

title, but alfo of the perception of all the tithes he fets

up a title to : and, in this prefent cafe, the plaintiff ha-

ving fet forth a title in Sir Francis Charlton (under

whom (lie claimed) to all the tithes in the parifh of Luc-
ford (except fuch fmall tithes as the vicar ufually recei-

ved) and not to the rectory ; and the defendant denying
the plaintiff's title to the herbage, and the plaintiff not

being able to prove any herbage tithe ever paid, tho* (he

attempted to prove an unity of poffeffion for above (even-

ty years, yet the bill was difmifled. Bunb. 325.
And finally, in the cafe of the corporation of Bury

againft Evans, T. 1739, this point feemeth at laft to

have been fettled ; wherein it was determined, that there

can he no prefcription in non decimando, even againft a

lay impropriator : and that the prefumption which ari-

feth from a conftant non-payment will not be fufficient,

unlefs the defendant can fhew, either that the lands were
parcel of one of the greater abbies diffolved by the 31 H.
8, or that fome of the impropriators had releafed the

tithes. Comyns 643. Bunb. 345.
But if a vicar fue for tithes, and the parifhioner being

a layman denies that the faid tithes are due to him ; in

fuch cafe, unlefs the vicar fhall prove that the tithes in

queftion
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queftion arc due to him by endowment or prefcription,

he fhall fail in his fuit : and the reafon is, becaufe all

tithes de jure or in preemption of law belong to the rec-

tor ; and therefore the vicar {hall receive only thofe tithes

which he enjoyeth by cuflom or prefcription, or by the

endowment. \ Ought. 264.
Q 1 Modus decimandi, is thus defcribed by lord Coke:~ , . ^

Mj , , . .
, , ,

J
. . . De modo dec!*

odus decimandi is, wher^ lands tenements or heredita- mandi.

ments have been given to the parfon and his fuccefTors, or

an annual certain, fum or other profit, always, time out
of mind, to the par on and his fuccefTors, in full fatis-

faction and difcharge of all the tithes in kind of fuch a
place. And this may be pleaded by the lord of a manor,
for the tithes of his manor -, on account of lands of the

gift of one who was lord of the manor, and held by the

parfon and his {ucceftbrs time out of mind : And by a

parifh or hamlet, for this or that fort of tithe, by reafon

of lands enjoyed by the parfons time out of mind with-

in fuch parifh or hamlet : And, laftly, by any private

perfon, for his own lands or part thereof, in confidera-

tion of a certain fum of money or other recompejice.

Gib/. 674. Deg. p. 2. c. 16.

4. But to make any of thefe a good cuftom or pre- Modus mu ft have

fcription, it muft have the feveral qualifications follow- a reafon able com-

ing: As, nYft, every modus muft be fuppofed to have ^aTeaUom,
had a reafonable commencement j and in every prefcrip- poficion.

tion de modo decimandi, it is to be intended the rate

tithe was the full value of the tithe, at the time of the

original, compofition ; for it cannot be prefumed, that

the bifhop, patron, and ordinary would make a compo-
fition to^the prejudice of the church ; and if the modus
do not now reach the value, it is to be intended, that

either the tithes are improved, or elfe that money is

now become of lefs value, which makes the prefent ino~

quality. Deg. p. 2. c. 16.

By compofition real is meant, where the prefent incum-
bent of any church, together with his patron and ordinary,

dp agree by deed under their hands and feals, or by fine in

the king's court, that fuch lands fhall be freed and dif~

charged of the payment of all manner of tithes for ever,

paying fome annual payment, or doing fome other thing,

to the eafe profit or advantage of the parfon or vicar to

whom the tithes did beiong. And thefe real compofition s

have ever been held and allowed here in England, to be a

good difcharge of the payment of tithes. And from thefe

real compcfitions it is intended, that all prefcriptions de

3 modo
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modo decimandi firft took their rife and beginning ; tho*

it is to be doubted, that moil of them at this day have

grown from the negligence and carelefsnefs of the clergy

themfelves. Deg, p. 2. c. 20.

Bu: now, fince the ftatute of the 1 EL (in the cafe of

archbifhops and bifhops), and the ftatute of the 13 EL
(in the cafe of all other ecclefiaftical corporations, fole and

aggregate), it is agreed on all hands, that no real com-
positions, any more than alienations, can be made ; fince

all grants are thereby exprefsly reftrained, and made void,

which are not according to the tenor of thofe ftatutes.

And the only modus's that can grow now, muft be from

the inadvertency of the clergy, acquiefcing in the felf

&me agreements from one fucceflbr to another. Gibf.

675, 676.
Where a real composition hath been made; if the lands

difcharged thereby be transferred or granted to another,

the feoffee or grantee fhall have the benefit of it. Gibf.

675.
But it is not now necefTary to fhew, that the modus had

at firft a reafonable commencement ; for thefe modus's

having been from time immemorial, none can know but

that there were fuch circumftances in thofe ancient times,

as might have made fuch a compofition reafonable, tho'

at prefent they may not be difcoverable. It is enough to

fatisfy us at this great diftance of time, that the parfon

patron and ordinary, before the reftriclive ftatutes, might

bind the revenues of the parfon ; and that all thefe mo-
Jus's muft have had their commencement from an inftru-

ment figned by the parfon patron and ordinary ; but there

can be no colour to fay, that becaufe fuch inftrurnent in

ih great a length of time hath been loft, therefore the mo-
dus fliall be loft alfo. Indeed fo far the law hath gone in

favour of the church, as that if the inftrurnent which the

parfon patron and ordinary had given to a layman, owner

of fuch a farm, to difcharge the farm of a]l tithes (tho'

this would be good while the inftrurnent could be fhewn)

fhould be once loft ; this being a privilege in non deei-

mando, the privilege would be loft by the lofs of the deed.

2 p. mih 573.
Upon the whole, no modus can be eftablifhed at this

day, but by acl of parliament. An agreement by parfon,

patron, and ordinary, confirmed and eftablifhed by a de-

cree in equity, can only bind the parties thereto ; becaufe

no man's property can be affected but by the law of the

land, As in the following cafe, June 17th, 1765. Be-

j - ' tween
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tween his majefty's attorney general at the relation of John

Blair , doctor of laws, rector of Burton Coggles in the

county of Lincoln, and the faid John Blair in his own
right, plaintiffs ; John Cholmly, Efq; John Hopkinfon, and

George Nidd, and John lord bifhop of Lincoln, defendants,

— By the lord chancellor Northington : This is an infor-

mation brought by the attorney general, at the relation of

Dr. Blair, for an account and payment of tithes in kind.

The claim of the rector arifes de communi jure. The de-

fence fet up againft the claim, is firft an agreemeent entered

into in the year 1664, between the then rector and the

owners of the lands in the parifh, for accepting a yearly

fum of 80I. in lieu of tithes. But I am of opinion, that

the agreement on the face of it is unequal, as to the

confideration thereby agreed to be paid to the rector ; for

it appears that the agreement was entered into in order to

effectuate an inclofure of the open fields in the parifh, and
no confideration is given as to the future improvement of

the. lands by fuch inclofure, of which the occupiers would
reap the benefit. But I am clear, that even if the agree-

ment was equal, it would not bind the fucceflbr in the

rectory, but would be void as againft him.

The next defence fet up againft the plaintiff's claim, Is

a decree in 1677, which appears to be made in a caufe in-

ftituted by confent between the fame parties that were par-

ties to the agreement in 1664. For as to the bifhop of
the diocefe being a party, I confider him as fet up merely
for form. And it is material to obferve, that the parties

themielves did not confider the agreement which had been
executed as binding on the rector ; for they confidered the

annuity of 80I, as not being an adequate confideration for

the rector's having given up his tithe in kind ; and there-

fore they entered into a new agreement of allowing him
an addition thereto of 16I. 8s. 7d. per annum: and on be-

ing allowed that addition, the rector by his anfwer confents

to have the agreement eftabiifhed. It is true, that the de-

cree founded on this agreement doth in verbis bind the fuc-

cefTors in the rectory : But this was a decree founded on
an agreement, which the court never enters into the pro-
priety of, when a bill is brought by confent of parties ; and
all fuch decrees are drawn up by the regifterof the court in

the words of the agreement, as a matter of courfe. But
I am of opinion, that fuch decree cannot bind the fuccefTor.

The defendants counfel have, it is true, cited cafes of a
fimilar nature ; and urged the cafe of Egerly and Price,

reported in Finch's reports : which I have looked into,

and
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and think it a very extraordinary one* for the judge to

fend for the parties to attend him. I can pay no credit to

that cafe, nor do I look on it as any authority, but only

the dream of fome note taker in this court.

The agreemeent and the decree being laid out of the

cafe, the next confideration is, whether a court of equity

can relieve in the prefent cafe. And I am of opinion,

there is not a better rule than Equitas fequiiur legem. It is

a fixed rule, that the crown and church cannot be pre-

fcribed againft; the firft, on account of its high dignity;

the fecond, on account of its imbecility, ®>uia fungitur

vice minor'iS) conditionem fuam meltware potejl, deteriordre

nequit. At common law, altho' the church could alienate

with confent of patron, parfon, and ordinary
; yet it

was under various reftrictions. The patron muft be ab-

folutely feized in fee fimple : If he was feized only of a

fee fimple conditional, or bafe fee, the alienation was

void. In the prefent cafe, the bar fet up by the defendants

amounts to a mode of alienation. And if the decree is

void, as I am of opinion it is, what then is there to fend

to law, when the point is about the extent of a decree of

this court ? And if it were fent thither, it muft come back

to be ultimately determined here.

It has been alfo objected, that the length of time ought

in this cafe to bar the plaintiff. But I think the legal rule,

that no prefcription can run againft either the king or

church, muft be adhered to. And indeed the length of

time in which this agreement was acquiefced under, is not

fo great as at firft fight it appears ; for the perfon who
was rector in 1677, and party to the decree, and had a'

right to eftablifh the agreement during his life, did not die

till the year 17 18.

Upon the whole, the inclofure of the lands was for the

general benefit of the parifh ; and fuch lands will be con-

tinually increafing in value, while the compofition given

to the rector in lieu of tithe will be gradually diminifhing

in value. The compofition here regarded only the value

of the paft tithes, without any regard to the future in-

creafing value of tithes, which is always allowed for in

every private bill for an inclofure.—If in the prefent cafe,

the parties had made an allowance for the future improved'

value of tithes, I ftiould not have been inclined to relieve,

but would have left the re&or to his legal remedy.

I fhall therefore decree, that the information, as againft

the bifhop of Lincoln, be difmiffed with cofts: And let it

be referred to the mafter, to take an account of the value

of
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of the tithes which have accrued from the time of filing

the information, and let what fhall be coming on the ba-

lance of fuch accounts be paid to the relator Dr. Blair

;

and no cofts hitherto ; but I do referve the confideration

of fubfequent cofts, till after the mafter ihall have made

his report ; and any of the parties to be at liberty to apply-

to the court as there fhall be occafion.

5. The modus muft be fomething for the benefit and Wuft b*fcm*-

intereft of the parfon : and therefore, the finding ftraw parfln*«°benofit.

for the body of the church, the finding a rope for a bell,

the paying five (hillings to the parifh clerk, the paying a

quit rent to the lord of the manor, when thefe have been

urged as discharges from tithes in kind, the modus's have

been held not to be good. Deg. p. 2. c. 16.

But it is a good modus to be difcharged, for that he hath

ufed time out of mind to employ the profits for the repara-

tion of the chancel ; for the parfon hath a benefit by this.

1 Roll's Abr. 650.

6. The modus muft not be, one tithe paid in confidera- Muft not b« one

tion of another j as, it muft not be to pay tithes of other
atiothe^

kinds, to be difcharged of tithes for dry cattle; it muft

not be fo much for every cow and calf, for the tithe of

herbage. Deg. />. 2. c. 16.

E. 1729. Fox and others, againft Ayde and others. A
bill was brought in chancery, toeftabiifh a modus, in fa-

vour of the inhabitants of the parifh of Sturton in Not-
tinghamfhire. The modus was, in confideration that af-

ter the grafs was cut, the parifhioner at his own cofts and

charges did make the tithe grafs into hay, by ftrowing the

grafs on the ground (which is called tedding of it), and
afterwards gathering it into week and windrows ; there-

fore the perfons that inhabited within this parifh (which
parifh appeared to be the greateft part thereof meadow
land) were to pay no tithes for the herbage of dry

and unprofitable cattle. But tho' it was proved in the

caufe, that the parifhioners time out of mind had paid no
tithe of this herbage, yet there was no evidence that this

excufe for not paying tithes of herbage was in confidera-

tion of the parifhioners making the tithe grafs into hay.

On the other hand it was proved, that foreigners living

out of the parifh made the tithe grafs into hay as well as

the inhabitants, and yet paid tithe herbage. And it was
proved by the plaintiffs, that the grafs was tedded and
fpread, and not divided into heaps or cocks, until the
fame was made into hay. By King lord chancellor: z.

This may be a good cuifom or modus, to excufe the oc-

cupier
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cupier of the fame land wherein the parifhioner made the
grafs into hay, from paying tithes for the after herbage ;
but it can be no good modus, to excufe the herbage tithe

of other land : for at that rate, a man might mow and
make into hay only a fmall parcel of ground, containing
a quarter or half an acre of land, and by this means be
excufed from the tithe herbage of a hundred head of cattle.

2. It feems to be a material objection againft this cuftom,
that foreigners living out of the parifh, tho* they have no
privilege of being tithe free as to their herbage, yet have
made the tithe grafs into hay ; which looks as if it was the

ufage of that parifh, for the parifhioners to make their grafs

into hay of courfe. 3. It feems material what fome of
the witnefles have proved, that in this parifh the parifhi-

oners when they cut down the grafs, did not divide it into

ten parts, until fuch time as they had made it into hay :

for of confequence, the parfon could not have any op-
portunity of making his tithe grafs into hay himfelf.

And the bill was ordered to be difmifTed with cofts ; but
without prejudice as to any litigation that may be made
touching the fame at law. 2 P. Will. 520.

Muft be different 7« It muft alfo be fomething in its kind different from
in kind from the the thing that is due ; and therefore a load of hay in
thing that is due.

|jeu f tithe hay, or certain fheaves of corn for all tithes

of corn, is not a good prefcription : but it hath been faid,

that this holds only in cafe the things are de jure titheable,

and not bycuftom only. Deg. p. 2. c. 2.

M* 3 An. In the exchequer : Archbijhop of York againft

the duke of NewcaJUe. The prefcription was, to pay ten

fleeces of wool and two lambs in lieu of all tithes. And
Price and Bury barons were of opinion that this was an ill

modus; becaufe it is one fpecies of tithe for another ; and

there is great incertainty, for one fleece may be twice as big,

and three times the value of another. But Ward chief

baron and Smith baron were of the contrary opinion ; for

that a modus is nothing but a real compofition, for or in

lieu of tithes ; or an annual profit certain and permanent

:

and they held, that the payment of any one chattel for

tithe was or might be a good modus, as well as money;

for why might not the parfon originally agree to .take ten

fleeces for his tithe as well as a penny ? They admitted

that payment of tithe of one fpecies, or payment of a

modus for one fpecies of tithe, could not be a difcharge as

to another fpecies : but they held, that this was not a pay-

ment of tithe, nor a payment for a fpecies of tithe ; be-

cause it was to be paid at all events, whether there be

fheep
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1

flieep or ho ; and they denied the cafe of 1 Roll's Abr.

651. and held it no more uncertain than to pay a modus
of ten cheefes, which may differ vaftly both in nature,

quantity, and value; and it tends to the difquiet of the

courftry, to break: in upon cuiloms and ufages, and it

ought not to be done but on plain and manifeft reafon.

2 Salk. 656.

T. 9 G. Mafon, rector of Luggerfhall in Bucks, v.

Molton. The defendant infilled, that a fmall meadow had

been always enjoyed by the rector, in lieu of the tithe

hay of another very large' one. It appeared, that the fir ft

bore, one year with another, about four loads of .hay, the

other about 150. The court faid, it could never be fup-

pofed, that any men in their wits would agree, to take

four loads inftead of 15. And the modus was fet ailde as

unreafonable.

8. Every modus muft be certain ; and if it is uncertain, Muft be certain,

nor length of time will make it good. Thus a prescription

to pay a penny, or thereabouts, for every acre of arable

land, is void for the uncertainty. 2 P. Will. 572.
Thus in the cafe of Bleicht and Finney, T. 1 7 25 : On a

bill to eft'ablim a modus, payable on or about the twenty

fifth day of April yearly ; it was objected to the uncertainty

of the time of payment : And the court allowed the ob-

jection ; but gave the plaintiff liberty to amend, upon pay-

ing the cofts of the day. Bunb, 198.

So alfo, a modus to pay four millings for every day's

ploughing of wheat, and two millings for every day's

ploughing of barley, hath been adjudged to be ill; it be-

ing uncertain how much every day's ploughing was. 2

P. Will 462. 2 Salk. 657. .

So in the cafe of Bean, vicar of Lydd in Kent, T. 12

An. The defendant infifted on a cuftom to pay 1 s in the

pound according to the rent, when their land was let to

the full value, or at rack rent ; when it was not let, or

let and a fine taken, then according to the value. After a

full debate on both fides, it was decreed to be a void mo-
dus. This decree was cited 1 Gs>. in the cafe of Shapter

vicar of St Goram In Cornwall v. Mitchel, and allowed

of for this reafon, that it expofes the parfon to be greatly

impofed on, who cannot know what rent is referved, nor

what fine is taken ; and as to the value of the land, that is

ftill more uncertain.

M. 11 G. Webber and Taylor. A bill was brought to

effablifh a modus ; which was laid thus : For payment of

fuch a fum of money, while the lands are in the hands of

Vol, III. D d the
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the proprietors; but if in the hands of any other perion,

to pay tithes in kind, or the money, at the election of

the parfon. Lord chancellor King faid, that he would

never eftablifh a modus againft a parfon, without a trial at

law, if he deiires it ; but this modus is clearly ill, for a

modus cannot be defultory. Caf. Cha. King. $2.
," But in the cafe of Chapman and Monjon^ H. 1729: A
modus that every occupier of land within the parifh, living

out of the parifh, mail pay a penny an acre for all pafture

land within the parifh, but if he lives within the parifh,

to pay tithes in kind, was adjudged to be a good modus:
and this was faid to be the lefs unreafonable, becaufe the

tithes are given as a reward for the trouble and care which
the parfon takes of the fouls of his parifhioners, in which
cafe the labourer is worthy of his hire ; but then, as the

parfon is not bound to go out of his parifh to vifit thofe

who only occupy land within the parifh, fo it is but rea-

fonable, that they who have not the benefit of the par-

foil's care mould anfwer the lefs duty to him. 2 P. WilL

56S .

T. 1733. Gibb and Goodman. It was faid by Pengelly

chief baron, that in an anfwer to a bill for tithes, it is not

abfolutely neceflary to exprefsthe day of payment of a mo-
dus infifted on, but this may be fupplied by evidence, fo

as to be a foundation for the court to direct, an ifTue at law
to try the modus ; but in a crofs bill to eftablifh a modus,
a day muft be exprefsly alledged, "otherwife it will be fa-

tal. Bunb. 328.

And many mcdus's have been fet afide, in regard that

no day of payment was fet forth by the defendant. As in

the cafe of Whitehall and OJ2ey 9 T. 5 G. Mr Offley had
fued Whitehall in the fpiritual court for tithes. White-
hall moved for a prohibition, and fuggefted a modus, but

fet forth no day of payment. For want of which, the

court was of opinion it was naught.

E. 8 G. Godard rector of Caftle Eaton in Wilts v,

Kable. The defendant infifted upon feveral modus's, viz.

3d for a milk cow, 3d for a lamb, 3d for a colt, 1 d for

a garden, and the like : But they were all fet afide, in re-

gard no time for the payment thereof was afcertained by
the defendant.

T. 8 G. Woodford vicar of Ebefhame alias Enfom in

Surrey, againft Crojfe. Modus, ^d a cow for milk and
calf, 2d for a dry beaft, 3d for a lamb, and fo on, but
no day of payment fet forth by the defendant : Set afide

for the fame reafon.

Penrice
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Penrlce^ vicar of Dodderhill in Worcefterfhire, verfus Du-

gard. Modus 4I 10s for all fmall tithes arifmg on an eftate

called Impney : Set afide, becaufe no day of payment was

fet forth by the defendant in his anfwer.

Pemberton vicar ofBelchamp St Paul's in EiTcx, againft

Sparrow and others. Several modus's fet afide for the fame

reafon.

T. 9 G, Corpus Chrijli v. Vincent. Modus, 1 ^d for a

young milk cow, and 2 d for an old milk cow, fet afide

for the fame reafon.

And the reafon thefe decrees go upon is, that tithes in

kind being a provifion made by law for the clergy, which
become due at a certain determinate time, and which if

not then fet forth are immediately demandable, fhall not

be taken from them by an uncertain payment which be-

comes due on no determinate day, and which they cannot

know when to demand or go about to receive if it be with-

held. Befides that fuch an uncertainty lays a foundation

for many difputes ; as in the cafe of the death of an in-

cumbent, where tithes are paid in kind, all tithes fevered

before his death go to his executor, the reft to his fuc-

cefibr ; but if a modus to be paid on no certain day mould
be allowed, no one could determine in that cafe, whether

it fhould go to the executor of the preceding incumbent,

or to the fucceflbr.

But it feemeth to be now held, where an annual modus
hath been paid, and no certain day for the payment there-

of is limited ; that the fame (hall be due and payable on the

Ian day of the year.

9. A modus mull be ancient: And therefore if it is Muft be anclcati

any thing near the prefent value of the tithe, it will be

fuppofed to be of late commencement, and for that reafon

will be fet afide. As in the cafe of Benfon impropriator of
Bromley St Leonard, Middlesex, againft Watfcim and
others, H. 3 Geo. The following modus's, viz. 5 s an
acre for tithe of winter corn, 4 s an acre for fummer corn,

2s 6d an acre for upland meadow, and 3s an acre for

lowland, were fet afide as too bio-.

So in the cafe of Lloyd vicar of Epping in EiTex, againdl

Small and others, 4 Geo, The defendants inlifted on fe-

veral modus's for all fmall tithes arifing out of their re-

fpe£tive farms. But it appearing by their anfwer, that

their fmall tithes in kind, in the year demanded by the bill,

did not amount to more in that year than the pretended

modus's, the modus's were fet afide.

D d 2 T. 2G,
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T. 2 G. Franklin v. Jenkins and others. The bill was

brought by the parifhioners of Farnham in Hampshire
againft the vicar and tenant of the impropriator there un-

der the hofpital of StCrofs, to eftablifh feveral modus's

amongft other things : Some of which were fet afide as too

big ; and among the reft, a pretended modus of 6d for the

tithe of a calf.

So in the cafe of Layfield rector of Chiddingford in Sur-

rey, againft Euknap : 2 s 6d. for a tithe lamb was fome
years ago fet afide as too big for a modus.

And the reafon thefe decrees go upon is this : That the.

value of money being much greater at the time when all

modus's are prefumed to have begun than it is now, a mo-
dus near the value of the tithes at this day mult have been

at that time a great deal more ; and it is not to be fuppofed,

that the parifhioners would at any time give fo much more
than the value of their tithes.

Mart be durable. 10. A modus mull: be fomething durable ; becaufe the

tithe in kind is an inheritance certain, and it is againft na-

ture that it fhould be extinguifhed by a recompence not as

durable at leaSt, tho' not fo valuable: for this reafon,

four pence to be paid yearly, by two perfons inhabiting

two fuch houfes, in confideration of all tithes, hath been

adjudged ill ; becaufe the houfes may decay, or none live

in them. Gibf. 675.

, f ., ... „ 11. Cuftom or prefcription muft be conftanr, without
Muft be without

, .
r t

interruption. interruption ; and perpetual, from the time whereof the

memory of man is not to the contrary : for if there have

been frequent interruptions, there can be no cuftom or

prefcription obtained. But after a cuftom or prefcription

is once duly obtained, a disturbance for ten or twenty years

Shall not deftroy it. Deg. p. 2. c. 13.

Modus how de- I2 - As every confideration will not make a good mo-
ftroyed. dus ; fo a mod us, tho' founded upon good confideration, may

be feveral ways difcharged, and tithes become due in kind :

/i.s,

( 1
) Where land is converted to other ufes : fo, when

the prefcription is for hay and grafs, Specially, in fo many
acres of land ; if the land is converted into a hop garden

or tillage, the prefcription is gone.

(2) By the alteration or destruction of the thing for

which the money was paid : as where two fulling mills

were under the fame roof, and turned into a corn mill

;

where alio there was one pair of Stones in a mill, and

another pair was added ; and where the watercourfe was

altered by the owner, and the mill was pulled down and

re-edified
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re-edified upon it; in all thefe cafes, it was adjudged that

the modus was gone. But where a man was feifed of

eight acres of meadow and one of pafture, for the tithes

whereof he had paid time out of mind five {hillings and
four pence, and -afterwards the owner built a corn mill

upon the fame; it was adjudged that he mould pay no
tithes for the corn mill, bacaufe the land was difcharged by
the modus. i Lift. 490.

(3) By non-payment of the confideration, or payment
of tithes in kind, for fo long a time, as to deftroy the

pofiibility of making proof that fuch cuflom or prescrip-

tion was : but an interruption for fome fhort time only,

will not difcharge it; efpecially if made by the leffee, to

the prejudice of the leffor. Watf. c. 47. Gibf. 675.

13. The rule is, that the modus is to be fued for in the Modashow to be
ecclefiaftical court, as well as the very tithe ; and if it betried.

allowed between the parties, they mall proceed there ; but

if the cuftom be denied, it muft be tried at the common
Jaw; and if it be found for the cuflom, then a confuta-

tion muft go ; otherwife the prohibition ftandeth. The
like is affirmed, in cafe a jury upon an iffue joined in a

prohibition upon a modus decimandi, find a different mo-
dus ; fince a modus is found, they mall not have confu-
tation. 2 Lift. 490.

The principal reafons why the courts of common law
prohibit the fpiritual court from trying of medus's, are,

That whereas every modus "is lefs than the real value, the

rule of the canon law is, that lefs than the real value

{hall not be taken, and that a cuflom to the contrary is

void ; and that the ecclefiaftical and temporal laws differ

in the times of limitation, forty years or under making a

good cuftom by the ecclefiaftical laws, whereas by the

temporal laws it muft be beyond the time of memory.

Gibf. 691.

But the fpiritual courts have commonly allowed and do
allow pleas of modus decimandi ; and the averment in the

prohibition is not that they do take cognizance, but that

the plea hath been offered and refufed ; which fuppofeth,

that if the plea be admitted, the prohibition ought not to

go. And accordingly it hath been afnrmed by JJoderidge

and others, that the fpiritual court may as well try the mo-
tlus, as the right of tithes, and that a prohibition is not to

be granted, till the fpiritual court either refufe to admit

the plea, or proceed to try it by methods different from the

rules of the temporal law, as to the time of limitation, or

number of witnefies, or the like. And where lord Coke
D d 3 con-
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contended for the contrary doctrine, it was declared by
Kelynge and Twifden, in the cafe of the bifhop of Lin-

coln againfr. Smith , that in cafe one libel for a modus deci-

mandi, if the fpiritual court allow the plea, they may try

it. Gibf. 691.
But, notwithstanding, it feemeth now to be clearly

fettled, that if a modus decimandi be fued for in the ec-

clefiaflical court, a prohibition lies to flop the trial df it,

if the modus be denied ; and the reafon is, not upon the

account that the fpiritual court wants jurifdiclion, but

in regard of the notion the temporal law hath of cuflom,

different from the fpiritual : And feeing that every modus
is due by cuflom, it is the common law only that can

determine, what time and ufage with us fhall be fufficient

to create fuch cuftom, that is, time beyond all me-
mory to the contrary. Whereas by the fpiritual law,

fometimes ten years, fometimes twenty, they will adjudge

fufficient to create a cuflom. And prohibitions in fuch
cafes are granted, not becaufe the fpiritual court bath

not jurifdic~tion of the matter, but in refpect of the trial

which is to be by the temporal law only ; and if upon
the trial it be found for the modus, the proceedings mail
go on in the fpiritual court ; if againfl the modus, the

prohibition fhall fland. Watf, c. 56.
But if in the trial of a modus, the defendant permits

the fpiritual court to proceed to fentence, he is then too

late to come for a prohibition ; becaufe it is only for de-

fee! of trial, and not for defect of jurifdi&ion : but a

man is never too late for a prohibition, where it is for de-

iecl: of jurifdiclion. Bunb. 17.

V. Of the feveral particulars tithable.

T. Corn and other grain, as beans, peafe, tares,

vetches,

IL Hay and other like herbs and feeds, as clover*

rape, woad, broom, heath, furze.

III. Agiftment or pafturage,

ty. Wood,

y* Flax and hemp,

VI Madder.

I'll Hops,

VIII. Rc*/I



- Fill: Roots and garden herbs and feeds 5 as tur-

nips; parjley, cabbage', faffron, andfuch like*

IX. Fruits of trees, as apples, pears, acorns.

X. Calves, colts, kids, pigs.

XL Wool and lamb.

XII. Milk and cheefe.

XIII. Deer and conies.

XIV. Fowl.

XV. Bees.

XVI. Mills, fijloings, and other perfinal tithes.

I. Corn and other grain, as beans, peafe, tares,

j
vetches.

1. f~^ O R N is a praedial, great tithe ; and is tithable
Co ,

V_> according to the cuftom of the place ; and is

commonly tithed by the tenth fhock, cock, or Iheaf,

where the cuftom of the place is not otherwife. God.

393-
Of common right, the owner of the corn ought to cut

down and prepare the fame, and to make it up into

fheaves, cocks, or mocks ; and if the owner refufe to do

it, the parfon may fue him for the fame in the fpiritual

court ; but then the fuit ought to be fpccial, for not

fetting them forth in cocks, and not generally for not

fetting them forth. But having made the corn into

fheaves, he is not bound to fet it up in heaps, unlefs

the cuftom of the place oblige him thereunto. IVatf

c. 49.
If a prefcription be, to pay certain fheaves of corn

for all tithes of corn, this is no good prefcription ; for

the pariOiioner ought to make it into (heaves j and there-

fore part of his duty in kind, cannot be in fatisfa&ion

of the refidue. JVatf. c. 49.
If the cuftom of the place be, to meafure forth to the

parfon the tenth part of the corn whilft growing upon
the land; it feemeth that this manner of tithinq; ou^ht
to be obferved : or if the cuftom be, that the parfon
ought to have for his tithe of corn, the tenth land of
corn, beginning at fuch land as is next to the church,
this cuftom is good : but when in fuch cafe the parifti-

^

ioiiers by covin, to defraud the parfon, did not manure
D d 4 and
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Headlands.

and few fuch lands (the corn of .which would by the

cuitoin be to the parfon) To fuiEciendy as their other

lands., and the parfon therefore did fue in the fpiritual

court generally for the tenth fheaf and {hock, and a

prohibition was awarded becaufe it was faid that the par-

fon might have his remedy at the common law for the

fraud
;

yet afterwards in the fame cafe a confutation

was granted, Wray chief juftice faying, that this cuf-

tom was againft common reaibn. Uz
atf. c. 49. 2 P, Will.

569.
If the cuftom be, that if the odd {heaves or {hocks,

under the number of ten, (hall not be tithed, by reafon

that they fet up the cithes in heaps or fhocks, which of

common right the owner of the corn is not bound to do

;

the owner is not bound to divide the faid {heaves or

fhocks, and fet forth the tenth thereof, for that fuch

cuftom upon fuch confideration is good. Watf. c. 49.

Balk* and meres. 2. Tithes are not to be paid (lord Coke fays) for the

herbage of meres or balks in corn fields ; but the fame

are freed thereof by the common law and cuftom of the

realm. 2 Injl. 652.

3. So, it is faid, no tithes fhall be paid for hay which
groweth upon headlands, where the horfes and plough

turn when the land is ploughed, if there be alledged a

cuftom not to pay this, and alfo it be averred that the

headland is only fufticient to turn the plough. 1 Roll's

Abr. 646.

4. So, if a man pay tithes of corn, it is faid, he fhall

not pay any tithes for the ftubble which groweth the fame
year upon that land, tho' the fame be cut for thatch or

other ufes. 2 Inft* 652. 1 Roll's Abr. 640.

[Neverthelcfs, altho' the law is fo delivered, in this

and other like initances ; yet it is certain, the ftubble,

as alfo the after-eatage, and the like, areas much a part of

the increafe, as the corn or hay. And therefore perhaps

thefe general aflertions may require fome limitation or

reilriction.]

5. For ordinary rakings of ftubble, not voluntarily

fcattered, no tithes mail be paid :

Bat for rakings voluntarily fcattered, and upon col-

lufion, a man fhall pay tithes. 1 Roll's Abr. 645. 2 lnjl>

652.
6. If a man pay tithes of corn, he fhall not pay any

tithes for the (after pailure of that land for that fame
year, nor for agiftment in fuch after grafs. 1 Roll's Abr.

641.

But

Stubble.

Rakiflp.

Aftcr-eatage,
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But if, after the crop is taken off, the land fhall be

fov/n with turneps j he fhall pay tithes of fuch turneps

:

for that is a new increafe. Bunb. 314. Vine}'. Difmes.

Z.

7. Fallow ground pays no tithes for thofe years where- Fa!1ow ground,

in it lies fallow, nor is the pafture thereof tithable, un-

lefs it be kept lay beyond the courfe of hufbandry : for if

land lie fallow every two or three years, the fame is a

charge to the owner and tenant for that time, and an ad-

vantage to the parfon in the bettering of his crop the year

following, when the fame is fowed with corn or grain.

And therefore altho' the grafs and feeding of the fallow

ground for that year be fome fmall profit to the owner of

the foil, yet he fhall not pay tithe for the fame. 1 Roll's

Mr. 642, 649.

8. A prefcription may be within a parifh, that by Tares out to feed

reafon they have not fufficient meadow for milch kine and cattIe*

draught cattle, they have ufed to cut fome of their tares

green, and give them to the aforefaid flock, and to b«
difcharged of tithes for the fame : and this is a good
cuitom and confederation, for that the parfon hath aa
advantage thereby as well as the parifhioner, namely, in

the tithe milk, and manuring of the other corn land ; and
the matter is, the want of meadow and paflure ; and* the

furmife is as if it had heen faid, that for want of meadow
and pafture, they have ufed to eat their meadows with
their plow cattle, and for fo much as they did eat to pay

no tithes. Watf. c. 49. Bunb. 279.
So if a man, according to the cuftom of the country,

doth fow his land to feed his horfes for tillage, and the

ufe hath been to fuffer the horfes to be fed upon the land

without any mowing of the grain ; the parfon fhall not

have any tithes thereof, becaufe it is no more than paf-

ture for his horfes. Watf. c. 49.

9. If a man gather green peafe to fpend in his houfe, Beans and
f
eaft,

and there fpend them in his family, no tithes fhall be

paid for the fame ; but if he gather them to fell, or to

feed hogs, there tithes fhall be paid for them. 1 Roll's

Abr. 647. Deg. p. 2. c. 3.

It hath been difputed, whether the tithe of beans and
peafe, gathered by the hand, and fold for man's food, is

a great or fmall tithe. As in the cafe of Sims, vicar of
Eaftham in EfTex, againft Bennet and fohnfon, occupiers

of lands within the faid parifh, and Wilkes and Hitch, im-
propriators of the rectory of the faid parifh ; Dec. 6.

1762. Mr Simsy the vicar, brought his bill in chancery

in
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in the year 1756, fetting forth, that by the endowment
of the vicarage he is intitled to the tithes of gardens and

curtilages, and all forts of tithes, except the tithes of

fheaves and hay and mills [prater dechnas garbarum et

fceni et molendinorum ad ventum] ; that the defendants Ben-

net and John/on, holding feveral parcels of land in the faid

parifh, did in the fame year cultivate feveral pieces of fuch

land with beans and peafe, of fuch fort as are generally

ufed for the food of man, which they gathered in the

months of June, July, and Auguft, by the hand in the

field, by plucking them from the ftalk whilft green, and

fent the fame to market, and fold them for the food of

man accordingly ; and infifting, that by the gathering

beans" and peafe by the hand, fo cultivated as aforefaid, he

the faid Sims, as vicar, by virtue of the faid endowment,
became intitled to the tithe thereof, and that no tithe

ought to be paid for the fame to the impropriator, nor

ought beans and peafe fo cultivated and gathered by the

hand, by plucking from the ftalk whilft green, to be con-

fidered as part of the tithes appropriated to the rectory.

To this bill the defendants put in their anfwers. And
the defendant Bennet faid, that in the year 1756, he

fowed thirteen acres or thereabouts with peafe and beans,

in the open fields in the faid parifh, and believed that in

June, July, and Auguft in the fame year, he gathered

ten acres and a half or thereabouts of the fame by the

hand in the field, by plucking, them from the ftalk whilft

they were green, and fold them in a cart by retail by

pecks and fmaller quantities, in and about the parifh of

Eaftham, and in the ftreets of London, and the remain-

der of fuch peafe and beans were gathered into the barn

and threfhed. And the defendant Johnfon faid, that he

lowed fivfl acres of beans and peafe in like manner, and

part thereof he plucked by the hand when green, and

fold the fame in London ftreets and at market, and ga-

thered and threfhed the remainder in the barn. And
both the faid defendants faid, that all their ground in the

faid parifh, fowed with peafe and beans in the faid year,

was ploughed for that purpofe, and no part thereof was
dug with a fpade except under or near the hedges, where
the fame could not be ploughed, or in fuch places as

were too wet to be ploughed ; and that the tithe of all

beans and peafe, whether gathered green or otherwife,

having been always paid to the rector, and efteemed to

belong to him, they had therefore compounded with the

impropriators for the fame, and hoped they fhould not be

compelled
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compelled to account alfo with the vicar for the fame

tithes. The defendants Wilkes and Hitch, in their an-

fwer, infifted on their right as impropriators. WitnefTes

were examined on both fides. Several of whom depofed,

that fuch peafe and beans as are ufed for the food of man,

had been cultivated in the Melds and grounds of the parifh

of Eaftham, only for about thirty years" paft, and were

cultivated and gathered green off the ftem, as ufuaily done

in a garden (fave only that in the field the plough hath

been generally ufed and in the garden the fpade), and in

rows, but in a different manner from thofe planted and
fowed in fields in the common courfe of hufbanpry for

provender and not for man's food. And one of the wit-

neffes, Mr Wyat, vicar of the parifh of Weftham (ad-

joining to that of Eaftham), faid, that in the year 1753,
he commenced a fuit in chancery againft the impropriator

and others of his faid parifh for fuch tithes, and that the

then lord chancellor decreed in his favour, and he hath

enjoyed the faid tithes ever fince. On hearing, the lord

keeper Henly decreed, Nov. 10. 1760. that the vicar's

bill mould be difmiffed, without colls. Upon this, Mr
Sims appealed to the houfe of lords, fetting forth the

following reafons. 1. It is admitted by the refpondents*

that if the tithe of beans and peafe, cultivated in a gar-

den-like manner, and gathered by hand whilft green, is

a fmall tithe, the fame is not included in the exception

out of the vicar's endowment. Many arguments may be

offered to prove it fuch. The quality of all tithes is to

be determined at the time of feverance, when the right

accrues. The fame thing which produces a great tithe

in one ffateand mode of culture, produces a fmall tithe

in another. If clover is cut for hay, it is confidered as

a great tithe ; when fuffered to grow for (ted, it is con-

fidered as a fmall tithe. This is alfo the cafe of tares;

when cut green, they are referred to the clafs of fmall

tithes; when matured and dried before cut, they are re—

ferred to the clafs of great tithes. The tithe in queftion

is certainly not a tithe- of corn or grain ; and it bears

two marks of a fmall tithe ; the one, that it is in the na-

ture of a garden tithe, being diftinguiihed out of the de-

fcription, not by difference of culture, but merely by the

locality of fetting beans and peafe in fields : the other

that it is a new and modern culture. 2. Suppofing the

tithe in queftion to be a great tithe ; ftill the vicar was
intended to- be -endowed with it, becaufe it is not in-

cluded in the exception out of his endowment. Peafe

i and
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and beans plucked by the hand, whilft green, from the

item, however cultivated, or wherever planted, can never

be tithed under the defcription of decimes garharum.

Spelman in his gloifary interprets garba to be fafcicuius

either of fruits or wood. Du Frefne calls it fpicarum

manipulus. And Matthew of Weftminft-er faith, frutnenti

manipulus quern patriae lingua diclmus fheaf, gallice vcro gar-

bam. But the tithe in queftion cannot fall under the

meaning of the word garba, being fet out and taken by a

meafure totally different. 3. It doth not feem an ob-

jection of weight to the appellant's demand, that if tithes

are paid to the vicar for peafe and beans gathered green,

another tithe will be claimed by the redtor, when the

ftalks ripen and are cut down, by which means a double

tithe is laid to be payable for the fame thing. This will

appear otherwife, when the matter is confidered not in

the light of paying two tithes for one thing, but of di-

viding the fame tithe between two different owners, ac-

cording to the grant of appropriation. The vicar will

have his tithe of what is actually gathered green, and the

rector of what is left, after it fhall be cut down. 4. It is

fubrnitted to be an objection of as little weight as the ob-

jection juft anfwered, namely, that in confequence of the

appellant's reaibning, the farmer will have it in his

power to determine the property of tithes between rector

and vicar, from the mariner or place of culture, or time

of gathering. But this is a contingency, which attends

this fort of right ; the occupier being allowed bv law to

cultivate his lands, as he and the landlord fhall think pro-

per ; which makes tithes in their own nature, a fluctuating

and uncertain inheritance. On the other hand the

refpondents hope the decree will be affirmed, for thefe

(amongft other) reafons. i, Becaufe a vicar cannot

claim tithes of any kind but by endowment, or by u-

fage (which is only evidence of an endowment). In this

cafe, there is no evidence of ufage ; and therefore if the

vicar is not in titled to the tithes in queition under the

endowment, he is not intitled at all. But, 2. By the en-

dowment, the tithes in quefrion are excepted out of the

grant to the vicar ; for the words dec'mia: garbarum, in the

exception, have been always confidered as technical

terms, appropriated to, and defcriptive of great tithes,

and to diftinguim them from fmall tithes. And garba in

its fignification comprehends peafe and beans growing in

fields, as well as all other forts of corn and grain growing

in fields. So that peafe and. beans are in their own na-

ture
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ture a great tithe, and excepted put of the vicar's endow-

ment in this cafe, under the name of garbce. 3. As to

the objection, that in the prefent cafe, the peafe and

beans being plucked green, and fold for the food of man,

they are applied to the fame ufe as beans and peafe grow-

ing in gardens, which are a fmall tithe ; and that this

tithe ought to take its denomination from the ufe the

thing tithable is applied to, and therefore is a fmall or vi-

carial tithe, and not within the meaning of dechnce gar-

barum : It is anfwered, that all the cafes relative to tithes,

taken together, ferve to prove, that the law denominates

and adjudges tithes to be great or fmall, according to the

nature of the thing, and not from the mode of cultiva-

tion, or ufe to which the thing is applied. And therefore

in this cafe, the application of the peafe and beans in

queftionfor the food of man, they not being nor falling

under the denomination of tithes of gardens, technically

called dechnce hortorum, ought not to convert the tithes in

queftion into fmall tithes. And, after a full hear-

ing, Dec. 6th and 7th, 1762, the lords affirmed the de-

cree.

II. Hay, and other like herbs and feeds ; as clover,

rape, woad, broom, heath, furze.

I. By a conftittition of archbifhop Winchelfea, it is Hay*

ordained, that the tithes of bay wherefoever it growth, whe-

ther in large meadows or fnall, or in the highways, /hall be

demanded and (as is expedient) Jhall be paid to the church.

In the hightuays] In chiminis : But in a conftitution of

Gray archbifhop of York, from which this conftitution

is taken and in a great meafure copied, it is in chevifis, in

the four-acres, or heads of the ploughed land
5

(altho*

the common law, as it hath been faid, will not admit of

this.) Johnf Winch.
It hath been refolved, that if a man cut grafs, and be-

fore it be made into hay, but only put into fwathes, he

carrieth and giveth it to his plough cattle for their ne-

cefTary fuftenance, not having fufficient for their fufte-

nance otherwife ; no tithes (hall be paid thereof. I Roll's

Abr. 645. Bunb. 279.
But in the cafe of Webb and Warner, M, 2 7^. when

the inhabitants of divers marmes and fenny lands, who
ufed to gather a rough hay, called fenny fodder, for want
©f fufficient grafs to fuftain their beafts in winter, al'edged

that
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that they did this for the fuftenance of their beafts and
the better increafe of their hufbandry, and ought there-

fore to be freed from the payment of tithes ; the court

held, that this furmife was not fufficient, for one may
not prefcribe in non decimando ; and in that it is alledged

they beftow it upon their cattle there, that is not any
caufe of difcharge ; for fo they may prefcribe for corn

fpent in their family, or for corn given for provender

to their cattle ; whereby no tithes mould be paid. Cro.

Hay is a prxdial, great tithe ; and is to be tithed in

fwathes, windrows, or cocks, as the cuflom of the place

is. God. 412.

Of common right, it feemeth that grafs is tithable

when it is put into grafs cocks, and not before ; for that

then the tenth may be fevered from the nine parts. Watf,

e. 4.9.

In the cafe cf Fox and Aycle, E. 1729, in the chan-

cery ; it was objected, that the parifhioners de jure

ought to make their tithe grafs into hay. But the lord

chancellor King declared the law to be otherwife, and

interrupted the counfel when they began to fpeak to this,

faying that all which the parifhioners were bound to do

was, to cut down the grafs and divide it into ten parts,

after which the parfon was to make it into hay ; and that

this had been fo refolved in a Devonfhire cafe (the cafe of

one Reynolds.) 2 P. Will. 52c.

Yet in the notes upon the faid cafe, by the edidor, it

is oblerved, that it is called the tithes of hay, and not of

grafs : and fo is the aforefaid conftitution.

But whatever the owner is obliged to do of common
right, the cuftom of every place is to be obferved ; and

therefore, if the cuftom be to meafure out the tenth part

of the grafs {landing for the tithe thereof, and that the

parfon mall cut and make it, this is good. And in this

and all other cafes, when the tithe of the grafs is fet

forth, and the owner is not bound to make the parfon's

tithe into hay ; the parfon de jure may make the grafs in-

to hay upon the land on which it grew, altho' the ufage

time out of mind hath been to the contrary : And it is

needlefs for the parfon to alledge a cuftom for the doing

of it. Watf. c. 49.
The finding ftraw for the body of the church, is no

difcharge from tithe hay, becaufe it is no advantage to the

parfon, who is not charged with the repairs of the church.

Cro. Eliz. 276.
But



But a meadow in the parifh, of which the parfon and

his predeceflbrs had been feifed time out of mind, was

judged a good confideration for the parifhioners to be dif-

chaged of tithe hay ; for it fhall be intended, that it

was originally given on that account. I Roll's Abr.

649.
2. Rolle fays, that of after mowth, that is, the fe- Aftermowth*

cond mowth, tithes fhall be paid dejure, without a fpe-

cial prefcription to be difcharged by payment of the tithes

out of the firft mowth, and then it fhall be difcharged.

I Roll's Abr. 640.

But Sir Simon Degge fays, that tithes are not to be

paid of the aftermaths of meadows : But if the meadow-
ing be fo rich that there are two crops of hay got in one

year, there the parfon fhall have tithe as well of the lat-

ter as of the former crop. Deg. p. 2. c. 3.

But if the occupier of the land can prefcribe, that in

confideration the owner doth make the firft tonfure into

good and fufficient hay, and fet it forth in cocks fufii-

ciently dried, then he fhall be difcharged of the tithes of

the aftermowth ; this is a good prefcription and difcharge,

by reafon of the labour and cofts he beftowed in making
the firft tonfure into hay. Bob. 46, 47.
Or if the prefcription be, to be difcharged of the tithe

of the aftermowth, only upon confideration that they have

ufed time out of mind to cut down the grafs of the firft

mowth, and the fame to tedd and fhake abroad, and the

fame grafs fo difperfed and caft abroad to gather into weaks
and windrows, and put it into fmall cocks at their own
cofts ; this is fufficient, tho' it be not made into perfect

hay. Cro. Ja. 42.

And in the cafe of Norton and Brigs, T. 9 W. it was
faid by Treby chief juftice, that tithes are not payable

for aftermowth dejure; and therefore it is but form to

lay a cuftom to be difcharged of tithes of aftermowth,

in confideration of making the former mowing into hay 5

for tithes are payable only of things renewing once in the

year. L. Ray?n. 242.

[But it is to be obferved, that this was extrajudicial,

being not relative to the matter there in queftion. And
this rule, as hath been intimated before, is not univer-

rally true.]

3. If a man pay tithes of hay, it is faid, that no After-eata*?.

tithes ought to be paid de jure afterwards for the pafture <

of the fame land for the fame year; for he fhall not pay
tithes twice in a year for the fame thing : for the after

pafture
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pafture is only the rclicks of the hay of which he hath

paid tithes before. 2 Inft. 652. I Roll's Abr. 640.

Nor for agiftments in fuch after grafs. 1 Roll's Abr.

640. Bunb. I, 7.

But this is to be underftood, where no more grafs is

left by the fcythe than is ufual ; for if more grafs than

ufual is fraudulently left, the cafe is otherwife. Boh.

If an innkeeper pay tithes of hay of certain land, and
the reft of the year afterwards putteth into the fame land

the horfes of his guefts which come to market there in

the fame town ; it is faid, no tithes (hall be paid for the

herbage of thofe horfes, for this is only the afterpafture

of the land, whereof he hath before paid tithes. 1 Roll's

Abr. 641.
Clover. 4. Dr Watfon fays, the tithes of clover grafs fhall go

to him that hath the tithe hay. Watf. c. 39.
And in the cafe of Franklyn and the mafter and brethren

of St Crofs y T. 17215 the vicar being endowed of tithe

hay, it was decreed, that he was thereby intitled to clo-

ver, faint foin, and rye grafs ; which are fpecies of hay

that is the genus. Bunb. 79.
But the feed of clover is in its nature a fmall tithe.

Watf c. 49.
Thus in the cafe of JVallis againft Fain and Underbill^

H. 1738, a bill was exhibited in the exchequer by the

plaintiff Wallis^ who was tenant or farmer under the im-

propriator of the great tithes in the parifh of Prittlewell

in Kent, and infifted that the defendant Pain fowed a field

with clover which was cut for hay, and that he let the

aftermath grow for feed which was cut and thremed for

{eed, of which the plaintiff ought to have the tithe as a

great tithe. The defendant Pain infifted, that he had

paid the plaintiff for the tithe hay of his clover ; and

that the aftermath of clover flood for feed, which was a

fmall tithe, and payable to the vicar. And Mr Underbill

the vicar, infifted upon the tithe of clover feed as a vi-

carial or fmall tithe. By the depofitions of feveral wit-

nefTes it appeared, that the difference between clover cut

for hay, and that cut for feed, is confiderable ; when
made into hay, it is cut while the grafs is green, and fit

for cattle to eat ; when cut for feed, it ftands till the

ftalk is good for little or nothing, and the feed is the on-

ly thing of value or regarded. It was argued for the

plaintiff, that clover feed is in the nature of it a great

tithe, and therefore due to the plaintiff 5 for as tithe hay

is
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is due to him, the feed of that hay mud of confequence

belong to him alfo ; that where the parfon is intitled to

tithe hay, he will be intitled to the hay made of clover,

as well as of other grafs ; and if to the hay, likewife to

the feed. On the other fide it was infifted, that clover

feed is in its nature a fmall tithe ; that the tithe of no
feed was ever looked on as a great tithe ; and as to what
was faid that the fralk and feed mould go together, it is

Frequent that the feed or fruit of trees goes to the vicar,

when the tree goes to the parfon : wood is always rec-

koned a great tithe, and goes to the rector, unlefs the vi-

car be fpecialiy endowed with it ; but acorns, as well as

the fruits of all other trees, were always held as fmall

tithes. Lord chief baron Comyns delivered the refolu-

tion of the court : That by the canon law, as long as

the diftinction hath been made between great and fmall

tithes, which is as ancient as appropriations to the reli-

gious houfes, who ufually engrofTed the great tithes, but
left the fmall tithes to the curate, all feeds have been rec-*

koned as fmall tithes. The common law feems to fol-

low the canon law in this point. And all the refolutions

relating to tithes which proceed from things newly in-

troduced into England, have held them to be fmall tithes;

as faftVon, woad, flax, hops, tobacco. As to clover

feed, there doth not appear to have been any exprefs de-

termination in this point : But it is a feed, and all feeds

are mentioned as fmall tithes. It is true, that clover

grafs made into hav is of the nature of all other grafs

made into hay, and confequently muft belong to the par-

fon, or other who is intitled to tithe hay ; but it does nor

follow, when it (lands for feed, and is not made into

hay, that the feed mav not be fmall tithes. Rape feed,

caraway feed, turnip feed, muitard feed are fmall tithes ;

but if the herb be growing with other grafs and made
into hay, it would be great tithe. And all the barons

agreed in opinion, that the plaintiff's bill fhould be dif-

mifTed. Baron Parker feemed to doubt, as it partook of

the nature of the {talk, from whence it was taken. Comyns

6 33-

And it hath been decreed, fince this cafe, that the

feed of clover is a fmall tithe. Bunb. 344.
A modus may extend to clover, altho' of late only

brought into England ; if the modus be fuch as covers

all tithes of hay. Bunb. 20.

5. Rape feed, is a fmall tithe. It has not been fown _ ,
,

many years in large quantities in this country. And I

Vol. III. E e do
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do not find or know of any judicial determination con-
cerning this particular fpecies of tithe. The method of

cultivation of rape feed is this : It is fown in Auguft or

September ; and fufFered to grow till the feed is quite

ripe; and then it is cut down, with the greateft care,

and if poflible in calm weather, with fickles, left any of

the feed mould drop from the pods, and be loft upon the

ground. And for the fame reafon it is never bound up

in fheaves, or made into hattocks : but, as foon as may
be, it is gathered upon a large cloth, brought into the

field for the purpofe : and upon fuch cloth is threfhed

and drefied ; and then the feed is removed out of the field

in facks or bags. The ripenefs of the feed when proper

for cutting, and the fmallnefs of it, renders this method
of cultivation abfolutely necefTary ; for if it was to be

bound up in fheaves, or gathered into heaps, and then

removed in carriages or otherwife out of the field to be

threfhed and drefTed, a great part of the feed would be

fhaken and loll, which would not only be a damage to

the owner, but alfo to the land, for the fhaken feed

would grow again, and fpoil the future crop of grain.

It is ufual for the occupier of the land to agree with the

owner of the tithe, for the tithe of rape feed at fo much
an acre.

It never has been determined, in what manner the tithe

of rape feed fhall be fet out by the occupier of the land,

where he does not agree to pay a compoiition for it. But
the better opinion feems to be, that it mould be fet out

by meafure in the field, after it is threfhed and drefTed ;

as, from the manner of its cultivation, the owner of the

tithe cannot fooner remove it from the land ; and as he

has no right to enter upon the land for any other purpofe

than to take away his tithe, which in this cafe is not

capable of being taken away before it is threfhed and

drefied.

Wo«d. 6. Woad growing in the nature of an herb, the tithe

thereof is a fmall tithe : as was agreed by all the juf-

tices, in the cafe of Udal and Tindal, H. I Car, Cro.

Car. 28.

_
ern

7. No tithes (hall be paid of fearn. 2 In/?. 652.

Heath Furze P* ^ * S ^a^> t ^iat ^°r neatn
>

furze
>
an d broom, tithe

Broom. fhall be paid ; unlefs the party fet forth a prcicription or

fpccial cuftom, that time out of mind there hath been

paid milk, calves, or other tithes, for the cattle that have

been kept upon the fame lands ; in which cafe they fhall

not pay tithes. God, 413. Gibf, 680.

Alfo
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Alfo if they be burned in the owners houfe kept for

hufbandry within the parifh, they may be difcharged.

IVoad b. 2. ft 2. Boh, 53. But otherwife if fold. Boh,

53;
So in the cafe of Roffe and Harding, M. 12 Ax. It

was- admitted, that no tithes are due for furze fpent upon

the premifTes j but for furze cut into faggots and fold,

it was decreed by the lord chancellor Harcourt, that

tithes fhould be paid. Vin. Diimcs. Z. 31*

HI, Agiftment cr pafturage.

1. Agiftment is the feeding of cattle upon pafture lands, j\ g ;ftment
which pay no other tithes ; and is fo called from the what.

french geyfer, gifler, [ jacere] to lie; becaufe the beafts are

levant and couchant, that is, lying and rifing. So agtfter

in a foreft, in an old verfion of the charta de forefta is

called gyft-taker. 4 Inft. 293. Ken. Par. Ant. Glsjf,

2. Tithe of agiftment of cattle is due of common ri2:ht ; Agiftment due

becaufe the grafs which is eaten is de jure tithable, and de
J
ure «

mult have paid tithe if cut when full grown. L, Ray?n,

137. 2 Salk, 655. 2 Inft. 651.

3. Concerning which, the general rule is, that it is to For w hatcattlc

be paid for beafts agifted for hire ; or for dry or barren

cattle, that do otherwife yield no profit to the parfon: and
not for cattle which are nourifhed for the plough or pail,

and (o employed in the fame parifh ; becaufe the parfon

hath tithe for them in another kind. 2 lnfi\ 652. Deg,

p. 2. c. 5.

But if a foreigner that lives in another parifh departures

ground with cattle bred for the plough and pail, to be em-
ployed in a foreign parifh; he fhall pay tithe for the agift-

ment of fuch cattle. Deg. p. 2. c. 5. L. Raym, 129.
Alfo if the fame cattle are turned off to be fatted, and

are grazed, there tithes of agiftment (hall be paid ; fince

they are no way beneficial to the parfon in any other tithes.

And fo of cows after they are become barren, and are

fatted for fale. Gibf. 676.
The like is to be faid of horfes ; that while they are

kept for the ufeof hufbandry, no tithe (hall be paid : but
i'f horfes he kept for fale, or to carry coals, or for the like

offices Which are profitable to the owner, and not pro-

fitable to the parfon, tithe fhall be paid for them. Gibf,

676.
But Ted Jle horfes fhall pay no tithes, no more than cat-

tle for the plough and pail,- 01 cattle killed for the ufe of

E e 2 a nu n*s
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a man's own family j in refpect of the profit that other-

wife acerues to the parfon from thefe. Bunb. 3. 1 Rolls

Abr. 641.

But if they be horfes of travellers or others taken in as

gueft horfes ; it is agreed by all, that tithe of agiftment is

due, becaufe no profit otherwife accrues to the parfon from

them. Gibf. 682.

In the cafe of Thorp and Bendlowes^ in the exchequer,

T. 1762. Thorp, as rector of Houghton in the courity

of Durham, filed his bill againft Bendlowes (amongft

other things) for the tithe agiftment of his coach horfes,

fuggefting that the horfes were not kept for pleafure only,

but that the defendant made a profit of them, by employ-

ing them to fetch his coals at ten miles diftance out of the

parifh, and in leading manure, bricks, and wood from the

parifh of Houghton to the defendant's lands in the parifh

of Darlington, which is the next ajoining parifh. Which
fact was proved in the caufe. The defenchnt by his an-

fwer infifted, that the horfes were kept for his coach, and

for pleafure only, and were not liable to pay any tithe for

agiftment as barren and unprofitable cattle. The court

were unanirnoufly of opinion, that coach horfes were liable

to pay tithe of agiftment, and decreed the defendant to ac-

count for the fame, and to pay the plaintiff his cofts.

cNot two tithes in 4« If a man Pav tithes in kind to the parfon, for his

he lame year, lambs, fleeces, and other things, going and arifing upon

his paftures, waftes, or other lands; it is faid, that he

jfhall not afterwards in the fame year pay tithes of agift-

rrent for the fame paftures, waftes, or other lands. 1 Roll's

Abr. 641.

But in the cafe of Coleman and Barker^ E, 1726 ; where

the fuit was for the tithe of agiftment of fheep which were

depaftured on turnips remaining on the ground unfevered,

it appeared that the defendant had paid tithe wool, and af-

ter (hearing time fed his fheep with turnips, by which they

were bettered five fhillings a fheep ; and tithes were de-

creed for the depafturing of thofe fheep. Gilb, 231.

And the like was decreed in the cafe of Swinfen and

Dlgbvy H. 1731. Bunb. 314. For in fuch cafe, the fheep

being turned oft* to be fatted, ceafe to be profitable to the

parfon in any other way.

Bv whom to be 5' The tithes for depafturing unprofitable cattle ought to

paid. be paid by the occupier of the ground, and not by the

owner of the cattle. Bunb. 3.

Fc# if the occupier of the ground were not in fuch cafe

made liable, it would be greatly inconvenient for the par-

1 fon
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fori to fue every owner of the beafts ; and perhaps it would
be hard to be known, and infinite. i Roll's Abr. 656.

Deg. p. 2. c. 5.

But if it is a common that is depaftured, the owner of

the cattle (if known) mull pay the tithes, and not the

owner of the foil ; becaufe the owner of the foil hath no
profit by it. Bunb. 3.

6. As to the manner of paying tithe for agiftment, In what manner

where no fpecial cuftom is, if it be paid for gueft cattle
t0 be Pa,d#

taken in, it is faid, that the tenth part of the monev re-

ceived is payable for agiftment ; if for the owner's cattle,

then the tithe fhall be according to the value of the land,

after the rate of two millings in the pound : for that they

cannot otherwife be valued, or accounted for, becaufe the

profits of the lands for which they are paid, are received

by the mouths of the beafts. Watf. c. 50.

But this way of estimation, according to the value, is

only for convenience ; for the tenth part of the produce,

and not a fum of money, is undoubtedly due de jure.

But by cuftom, or prescription, fuch tithes may be paid

in other manner, as by the acre, and for all manner of

cattle together, orthelike. Watf. c. 50. Bunb. 1.

Where profitable and unprofitable cattle feed together,

tithe fhall be paid in kind for the profitable, and agiftment

for the unprofitable. Gibf 677.

7. In the cafe of Smith and Roocliff, H. 17 17; the Mdu ,.

barons were of opinion, that a modus of one (hilling in the

pound for pafture, according to the value of the land, was
a void modus : as is alfo a modus of one fhilling in the

pound, according to the value of the rent. Bunb. 20.

And the like was adjudged in the cafe of Harrifon and

Sharps T. 1724. The fame being no other than payment
of a part for the whole. Id. 174.

IF. Wood.

I . In the cafe of Hicks and Woodfon^ H. 8 & 9 W. it Whether it is

is faid, that wood is not de jure tithable, becaufe it doth tithable de jure,

not renew annually ; and that therefore in libels in the fpi-

ritual court for wood, they alledge a cuftom. Altho' it!

was faid, that the practice of the fpiritual court at this day

is otherwife : but the court did not regard that ; for Holt
chief juftice faid, that they made ftones, gravel, and' all

things tithable. L. Raym. 137. 2 Salk. 656.
And prefcriptions of nondecimando for tithe wood have

often been allowed ; particularly in the wilds of Kent and

E e 3 of
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of Suflcx: which feemeth to fuppofc that it is not due of

common right, but only by cuftom. Gibf. 686.

But in the cafe of Jordan againft Colky and others, E*

1720 : On a bill by the rector for tithe wood in the parilh

of Little Wenlocke in the county of Salop, as it had been

time out of mind paid in that parifh, againft the defend-

ants, as vendees of Sir William Forrefter; the defendants

in their anfwer fay, that no tithe hath been paid for this

-coppice wood called Holebrook coppice, when felled be-

fore, and that they never heard that any tithe or modus
had been paid for wood in that parifh. It was infifted

upon for the defendants, that tithe wood was not due of

common right, and therefore that thtfproof lay upon the

plaintiff, and that it was only founded upon a canon in

bifhop Stratford's time, and therefore that the defendants

need not alledge any prescription or cuftom by way of ex-

emption,: But it was anfwered for the plaintiff, that occu-

piers -mud always fet forth an exemption. And by the

court, The defendants ought to have fhewn fome exemp-
tion ; and there is no inftance, that a parifli can prefcribe

in non decimando for tithe wood ; wilds and hundreds are

upon another consideration.— But note, fays the reporter^

altho' the court decreed againft the defendants, yet it doth

not feem to have been yet certainly determined, that tithe

wood is due of common right. Bunb. -61*

But in the cafe of Boulton and HurJIer, T, 2 G. 2. The
plaintiff having libelled in the fpiritual court for the tithe

offylva cczdua, the defendant moved the court of king's

bench for a prohibition : And the fuggeftion was, that they

were timber trees, and of twenty years growth. It was
urged further, that the court might grant a prohibition

even upon the face of the libel, becaufe the demand is fet

forth generally, and therefore muft be intended that this

tithe is due of common right; whereas the right of tithe

wood is only by cuftom. And that was the reafon given

in the cafe of Hicks and V/oodjon^ why a hundred may pre-

fcribe in a non decimando of tithe wood ; for as -by cuftom
it grows due, by cuftom it may be made not due. But
the court faid, that this reafon indeed was laid down by the

judges of this court in that cafe ; but they faid, this has

never been allowed for law by any of the other judges of

Weftrninfter hall. And it certainly is not law: for tkhe

h as much due of fyha cadua by the law of England-, as

any other tithe whatfoever. And judge Reynolds faid,

this may evidently be fhewn not to be the reafon of this

lav/ in relation to hundreds j for if it was, the fame rea-

fon
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fon -would prove that every private man may prefcrlbe in a

non decimando of this nature. And for this reafon, and

atfo becaufe the defendant in the fpiritual court had not

alledgod in his plea there that the trees were of twenty

years growth, a prohibition was denied. 1 Barnard. 71.

2. That wood is a prssdial tithe is plain; but whether Whether it is

great or final J, hath been a queftion between the parfons a £ reat or fmaI1

and vicars; and it hath been refolved, that if a vicar be

only endowed with the fmall tithes, and have by reafon

thereof always had tithe wood, in fuch cafe itfhall be ac-

counted a fmall tithe, otherwife it is to be accounted

amongft the great tithes. Deg. p. 2. c 1. — But this doth

not alter the quality of the tithe: and the vicar's having

received it, may be evidence of a grant thereof having

been made fubfequent to the endowment, altho' fuch ori-

ginal grant is now loft; but is not evidence that wood in

it felf is a fmall tithe.

• 3. By a conftitution of archbrfhop Winchelfea ; TithesTitheof fylra

fhall be paid of trees, if they be fold : Which Lindwood c:ei " a

,

by thc

1 • r 1 i-ii r • i 1 • canon law.
explains of large trees, which bear no rruit, and being

cut down are not fit for timber, but are ufed for fuel.

Llnd. 200.

And by a conftitution of archbifhop Stratford: Foraf-

much as divers perfons do refufe to pay tithes, which are

notorioufly due, of their fylva cuedua, and of the wood
.thereof being felled, which things do not require fo much
Jabour as the fruits of the ground ; and think that they

lawfully refufe the fame, becaufe they have not paid tithes

thereof in times paft ; and withal do render it doubtful

what fhai! be deemed fylva oedua : We do therefore de-

clare that fylva caedua is that, which of whatfoever kind

of trees it is, is kept on purpofe and is mature and fit to

be cut down, and which being cut down fprings again

from the itump or roots ;• and that the tithe ought to be

j3aid thereof as a real and pnedial tithe ; and that the pof-

fe/fors of fuch woods (hall by all manner of ecclefiafticai

cenfures be compelled to pay the tithe thereof when cat

down, as of hay and corn. Llnd. 190.

4. But by theftatuteofthe45 Ed. 3. c. 3. tt is ena&ed J^
the ^tute

as followeth : At the complaint of the great men and the

commons, (hewing by their petition, that whereas they

fell their great wood of the age of twenty years, or of

greater age, to merchants to their own profit, or in aid of

the king in his wars, parfons and vicars of holy church do

implead and draw the faid merchants in thefpiritual court

for the tithes of the faid wood in the name of this word

E e 4 called
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called fylva cadua, whereby they cannot fell their woodJ

to the very value, to the great damage of them and of

the realm ; it is ordained and eflablifhed, that a prohibi-

tion in this cafe fhall be granted, and upon the fame an

attachment, as it hath been ufed before this time.

Notithe of wood 5* ^he wood intended in this ftatute, is fuch as is fit

for timber, for building of houfes and (hips ; and therefore without

doubt it comprehends oak, elm, and afh ; but it hath al-

fo been adjudged to include beech as timber, in Buck-
inghamfhire and fome other counties^ where better timber

is not to be had, or is very fcarce. And thofe trees are

free, not only as to the trunk of timber, but alfo as %p

the bark, root, and germins that grew upon the ancient

ftock ; and it is not material, how oft or how feldom

the branches thereof are lopped, becaufe being once free

they are always free. 2 InjL 643.
And it hath been alfo refolved, that oak under 20 years,

being fit for timber in time to come, fhall not pay tithe ;

and that tho' it {lands till it is rotten, and unfit not only

for timber, but for all manner of ufes, except the fire,

it fhall be privileged, upon this general maxim, that

once difcharged and always difcharged. 1 Roll's Abr-

640.

But in the cafe of Buckle and Vanacre, 1792. Upon a.

bill for tithe wood in Erith in Kent, above 20 years

growth, part ufed for timber, and part made into billets

and faggots ; it was refolved, that the laft fhall pay

tithes : for the trees being above 20 years growth alone

will not privilege them, but the ufe. And the fame re-

folution was in the cafe of Atton and Smith, which was

reheard and reviewed ; and of Franklin and Jones, in the

year 1694 ; and ajfo in the cafe of Cozvper and Layfield.

» Bunb. 99.
And in the cafe of Greenaway and the earl of Kent, H.

1704; timber trees above twenty years growth, cut and

corded for fuel, and the bark ftripped from the fame,

were adjudged to pay tithes, as well as underwood ; but

that no tithe was due for fuch wood above twenty years,

growth, nor of the bark thereof, which was not corded.

Bunb. 98.

But, finally, in the cafe of Walton and lady Mary Try-

on, Dec. 15. 1 75 1. The plaintiff brought his bill, as

rector of Micham in Surry, for the tithe of the tops and

lops of old pollard oaks, afhes, and elms ; and of the

tops, lops, and bodies of beeches.—Mr Wilbraham ar-

gued
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gued for the plaintiff : The tithe of wood k certainly

payable ; and the law as to this is now pretty certain.

The 45 Ed. 3. is an explanatory law ; and all lops and

tops are tithable if the tree be under 20 years growth.

Before the flatute of fylva caedua, all were tithable ; hut

by that law it is declared that all timber trees fhould be

exempt : And the reafon is plain ; for timber trees yield

but one profit, and that but once in a century ; and
therefore as it was fo long before the owner had a profit,

that wood was exempt. But even by this acl: it was not
meant that the whole tree was exempt ; the body only,

not the tops and lops were fo. Since this adl, the courts

have gone fo far, as to exempt all parts of the tree : and
even germins from thefe trees have alfo been determined

to be exempt. After this, the courts endeavoured to

bring it to fome rule ; and the buyers were always to

pay the tithes. Afterwards, the courts held, that trees

not converted to the ufe of timber were tithable ; and on
this fome cafes have been determined. As the cafe of

Man and Somerton, 1 BrownL 94.. So the cafe of Hawes
and Cornwall 1 Lev. 189. where it is faid, that wood
for firewood, tho* of 25 years growth, fhall pay tithe

when felled. So in the cafe of Rapley and Lloyd, all wood
for burning was held tithable. In the cafe of Briggs and
Martin, T. 6 W. a bill was brought by the plaintiff, as

leil'ee of the rectory of Bromley in Kent, for tithe wood
made into bavings : The defendants by their anfwer in-

filled, that old pollards and dotards paid no tithe'; but not-

withflanding this, the court decreed an account and fa-

tisfaction to the plaintiff for them. The courts feem to

have gone a ftep further. They have had regard to the

ufe made of the wood, and not to the age of the pollard :

namely, what was ufed for timber, and what for fire-

wood ; the former was held to be exempt, the latter to

pay tithes. And agreeable to this was the cafe of Green-

away and the earl of Kent, before the lord chief baron
Ward. The bill was "brought by the plaintiff as vicar of
Walford in Hereford fhire. The defendant infilled, that

no tithes were due of fuch wood as was above twenty
years growth. A crofs bill was brought. And on hear-

ing the court declared, that the plaintiff was intitled to

the tithe of all wood above 20 years growth as well as

under, which was corded, but not otherwife. But it.

may be objected, fhall tithes be fo uncertain, as to be
determined by the ufe of them ? I anfwer, that in many
cafes tithes muft depend upon the ufe of them. As in

wood,
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wood, if It is made into bavings for firing, it is titha~

ble; if to make fences, it is not fo. So if one fats

cattle on land, agiftment is due for them $ fo if he keeps

cattle as barren, tithes are paid : but cattle kept for the

plough are exempt, and even thofe reared for the plough

are exempt. Thefe are all eftablifhed cafes, and do not

want any confirmation. The cafe of Brook and Rogers,

Moor 908. is very exprefs, that if timber is lopped before

20 years growth, tithes fhall be paid of the loppings.

And if thefe trees in queftion have been conftantly cut,

and tithes have been paid of them without any contra-

diction (as is now in proof), why is not this an evidence

that thefe trees were cut before 20 years growth, and fo

out of the ftatute of fylva caedua ? And this prefumption

may more naturally arife in this cafe, for the falls here

happen but once in 16 or 20 years ; and one of the

plaintiff's witnefTes fpeaks to tithes being paid of thefe

trees 45 years ago without any moleftation whatfoever 5

and there is not one witnefs produced for the defendant,

who will venture to fwear, that ever one load of timber

was cut without paying tithes : And if that be the cafe,

the natural prefumption is, that this wood is tithable ;

for it has paid tithes, as long as memory can go back.

As to the beech ; if it be timber, as infifted upon by the

defendant, then it comes within the ftatute of fylva cae-

dua : And this matter muft be tried, if the parties think

it worth their while to difpute it. By Mr Sollicitor

General for the defendant : The queftion now put is,

Whether the tops and lops cut from trees above 20 years

growth are liable to pay tithe if cut in order to be ufed

as fuel. And this is a queftion of a very extraordinary

nature indeed, and contrary to both old and modern law.

For no point was ever laid down more clearly, from the

time of Edward the third to the prefent time, than this,

that tops and lops of trees above 20 years growth are

always exempt ; And the reafon is, when once it i« pri-

vileged, it always remains fo. The cafe in Moor 908.

cited for the plaintiff, is exprefsly for the defendant ; for

that particularly ftates, that if not cut within the 20
years, then it is exempt. And fo have been abundance

of other cafes. And how can the right of the parfon

arife from the ufe of the thing ? How is it poflible for the

parfon to know the owner's intent ? The right therefore

ought to commence from the time it is citf and fevered.

The earl of Kent's cafe does not prove the prefent diftinc-

tion. For that proves, that the trees themfelyes were in

queftion >
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queftion ; and nothing at all was faid of the lops and

tops. Befides they were not pollards or dotards, but

young oaks. This proves that all trees cut down and

ufed for. lire v/ould be liable to tithes. But this proves

too much. But there is a note on the back of Mr
Browne's brief in that caufe (which I have), that fettles

what this cafe was : He fays, there was pofitive evidence,

that the trees corded had grown from ftems c*f old wood,
and was formerly coppice wood ; and this will alter the

cafe greatly. The cafe of Layfield and Cowper, T. 1698,
was on a bill for tithes of lops and tops of timber trees

;

the defendant inftfted, that they were the product of

beech and afh trees ; he admitted, he did convert tbeui

to fuel and cordwood ; but, in regard that they were
above 20 years growth, infifted, that they were exempt

:

By the decree, an account was directed for wood in ge-

neral ; and exceptions were taken to the remembrancers

report, that he had taken no notice that thefe beeches

were fome 30, fome 50 years growth, and were timber,

and therefore exempt ; and of that opinion was the court.

In the cafe of Blbey and Huxley, H. 1724, the bill was
for tithe ofcoppice and other wood : The defendant infifted,

that he had felled feveral timber trees of twenty years

and upwards, and had dug up feveral roots, and made
them into flacks, and made the tops into faggots ; fome

were ufed for repairs, others for fuel ; and as thefe were

all above the age of 20 years, the body with all the reft are

exempt from paying tithes by law : And it was decreed,

that the plaintiff fhould have an account of the tithe

wood ; except for the tithe of oak, afh, and maiden trees

of beech proceeding from ftools above 20 years growth :

The application therefore to fuel, does not make the dif-

ference. But it is objected, that it muft be prefumed

thefe trees now in queftion were cut before 20 years

growth; and therefore never had the privilege : But as

that is not charged by the bill, it cannot be prefumed.

As to the beech, if infifted on, it muft be tried*— By
the lord chancellor Hardwicke : the tithes demanded by

the bill are of two forts; firft, tops and lops of old pol-

lard oaks, afhes, and elms ; fecondly, beech trees, both

body and branches. The principal queftion arifes on the

tops and lops of old pollard oaks, and the reft. There

is no difference in point of fact. It is admitted on both

fides, that there is no coppice wood in this ground ; that

that they are ancient pollards : and as to the beeches,

that they are of 20 years growth and upwards and the

oreateft
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greateft part of them was cut and made into billets, and
Told fold for fire, except a fmall part of them which was
ufed for pofts and rails. The plaintiff has proved, that

at two former falls, tithes were fet out and taken of this

wood, the -one in 1712, the other in 1728. On the o-

ther hand, the defendant has not proved any fall when
tithe was not paid ; but has proved, that in thefe two
falls the family lived in Northamptonfhire, and knew no-

thing of their being fet out and taken, and that no other

wood in the parifh does pay tithe, or ever had paid.

The plaintiff has founded his right on this ; namely, the

ttfe and application of the things of which tithe is de-

manded : But tho' this be the general right fet forth in

the bill ; yet if any other right apears, the plaintiff will be

intitled to an account. This is a queftion of very great

confequence, both to the owners of wood, and to the

clergy alfo ; and has been argued both from reafon and
authorities. And upon the reafon of the thing, it has

been faid, that there is no more reafon why tithes fhould

not be pad of wood, than of any other product of the

earth, for it annuatim rcnovat : But this proves too much;
for according to this reafoning, all wood in general

would be liable ; and tho' this does annuatim crefcere^ yet

it does not annuatim renovare \ at common law coppice

wood is fubjecl: to tithes, tho' it does not annuatim reno-

vare ; yet in its nature it ought to pay ; for it is cut

under a certain courfe of years, and is looked upon as

an ordinary dated renewal, like the cafe of faffron -

y but
of timber trees the flated rule is otherwife, there the law
does not wait for a flated courfe of felling. It was fur-

ther reafoned for the plaintiff, that the lops and tops of
pollards are tenancy profits : But this is no rule of tithes

j

and varies in different counties ; and would make the af-<

fair of tithes very uncertain ; and in many places, the

lops of fpiral trees are allowed to tenants for fire wood r

and yet fuch lops are not tithable. It was further faid to.

be reafonable, that the ufe and application fhould deter-

mine whether the thing was tithable or not -, that as a

coppice is liable, fo it is reafonable that any other wood,
not timber, but ufed for fuel, mould be fo too : But this

goes to the queftion put in iffue by the bill, and I am a-

fraid would be a very dangerous innovation ; the

fubfequent ufe of the thing, as it does not alter the na-

ture, cannot give a tithable quality which it had not be-

fore ; if it could, why not vice vcrfa, that is to fay, if

wood not timber fhould be applied to the ufe of timber,

m why
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why ihould not fuch ufe exempt it from the payment

of tithes ? This was never heard of, yet it is e-

qually reafonable. It is faid, there are certain cafes,

where the ufe and application of the thing mall make
it tithable j and there will appear no greater uncertainty

in one cafe than in the other ; as for inftance, wood cut

to be burned in the houfe of a pariftuoner, this was faid

to be not tithable ; but that is not true, unlefs by cuf-

tom ; for it was otherwife determined in the cafe of

Norton and Fermer^ Cro. Cha. 113. It was faid alfo, that

cattle for the plough and pail are not tithable ; fo there

the ufe determines : But this is not a praedial, but a mixt
tithe, which the parifhioner is not obliged to fet out at

a particular place or time ; and the parfon receives it in

another manner, by taking the tenth part of the profits.

In many cafes it is impoffible to fay, to what uies the

wood may be applied : the owner may fell it fta&dLag,

the buyer to cut it ; and if fo, how is the intention to

be known ? and in many counties where timber is very

plentiful, there it is often cut down and ufed as fuel ;

and if the ufe and application was to prevail, it would
make two different common laws of tithe, and this with-

out any cuftom. The law for tithes of wood is a pofi-

tive law ; to wit, that of all timber trees of 20 years

growth or upwards, whether timber by law or cuftom,

no tithe isto be paid, either of bodies, lops, or tops. It

has been much controverted, whether the ftatute of fyl-

va caedua is a new law or only declaratory of the com-
mon law : the latter is now the fettled opinion ; for the

words of the ftatute are, it has been ufed of old. In the

ftatute the wood is particularly mentioned, and its age

and growth ; but not one word is faid of the ufe : and

the opinion of all the courts upon the conftruction of

this ftatute has been, that where the tree is timber, by

I4W or cuftom, of 20 years growth or upwards, it is ex-

empt. And In 2 hift. 642, 643. the rules are very par-

ticularly laid down. Thefe rules have not been contra-

dicted, except in the cafe of germins that came from old

ftools, and which is the cafe of moft coppices in Eng-
land. But it is afked, what difference is there, if ger-

mins grow from trees intirely cut down, or from trees

that have been lopped ? I anfwer, that the difference is

great ; for in the cafe of germins that come from ftools,

no tree remains from whence the privilege is derived ;

but in the cafe of lops and tops the tree remains, and fo

does the privilege. I come now to confider the cafes

cited
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cited againft this do&rine by the counfel for the plaintiff.

The cafe of Man and Somerton, i BrownL 94. is not

applicable to the prefent cafe. The cafe of Hawes aad

Cornwall^ 1 Lev. 189. is this : " Wood cut for fifing-,

'• tbo' above 20 years growth, (hall pay tithes ; and fo

" pollards, if above 50 years" : But this is very fhort

and imperfectly ftated, and is not fupported by law at all ;

and by report of the fame cafe in 1 Sid, it is faid, that

the wood was coppice wood ; and by the determination,

moft probably it was fo, and therefore proves nothing for

the plaintiff. But it is faid, there is no difference be-

tween pollards and underwood, for pollards are not tirrf-

ber : but I anfwer, that pollards having gained this pri-

vilege, always retain it ; and the bodies of pollards may
ferve to many ufes as timber doth ; and if dotard trees

are privileged, much more ought pollards. The next

cafe cited was that of Brigs and Martin, which was on

a bill for lops and tops of old pollard and dotard trees

;

andean account was accordingly directed : But on wh#
this was founded, does not appear, nor whether thefe

pollards were under the time of privilege or not ; and

what makes this cafe the more extraordinary is, the de-

cree in the cafe of Northley and Colbe in the very next

term, and it is directly contrary ; and the only way of

reconciling thefe two cafes is, that in the firft cafe it muft

have appeared that the pollards were cut before 20 years

growth. Greenaway and the earl of Kent, was the next

cafe, and moft principally relied on ; and the ground of this

decree was, that all wood, even above 20 years, that

was cut and corded, mould be tithable ; and goes further

than any cafe before or fince : but the lord chief baron

Ward in that cafe was of a quite different opinion, and

made a learned argument againft the decree; but the o-
'

ther three barons differed from him ; therefore, I obferve

this was not a uniform authority ; and I think the chief

baron Ward's was the beft opinion : baron Price's rea-

fons in that caufe do not fatisfy me at all ; when he was

confidering the ftatute of fylva caedua, he faid, that an-

cient ftatutes muft be conftrued according to the intent,

and not literally; and that great wood does not in its

ftrict fenfe mean trees of this fort, but fuch wood as is

applicable to large buildings ; which is in efFect to fay,

that a tree which in its nature is timber, yet if it is not

large, and is applied to firing, mail be tithable : another

ground that he went upon was, the ftatutes relating fo'

"the
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the rules of felling of wood, but thefe are rules laid

down only for the prefcrvation of timber, and cannot be

applicable to tithes that are demanded of them : and up-
on the whole, this determination is directly contrary to

all the other authorities ; for there is a tempus cortJiitutum y

and that cannot be departed from ; and I will fay further

that there has been no precedent fince to follow it ; for

as to that cafe oiBibey and Huxley^ that is rather againft it.

If thefe trees now in queftion, were lopped and made pol-

lards before 20 years growth, and fo have continued to

be lopped, then they will be liable to tithes : But this is —
a queftion of fact proper to be tried, being too much
for me to determine upon the evidence now laid before

the court : I am rather inclined to think that they were
not, for the plaintiff himfelf in his bill has ftated them
to be ancient pollards and large. The fecond queftion re-

lates to the tithe of beeches^ both bodies and branches :

And it is not difputed, but that this wood is above 20
sears growth : And then the matter of fact muft be

tried, whether it is timber by the cuftom of the coun-
try : And if fo, it will be exempt ; otherwife it muft
pay tithes.

[After all, it muft needs be difficult oftentimes precife-

ly to determine the age of oaks, allies, and other trees ;

which fpring frequently from feeds fhed upon the ground,

of which no account is, or can be, kept by the owner or

-any other. In many places, where wood is plentiful and
grows freely, it is the cuftom to eftimate the fame by
meafuring round the middle part of the tree : and if it is

24 inches in circumference, it is deemed of 20 years

growth ; if under that meafure, it is accounted under-

wood.]

6. For of wood not fit for timber, tithes fhall be paid. _

As of hazel, birch, willow, whitethorn, holly, alder, ma- not fit fcr 'uxa-

pie, afp, hornbeam, and fuch other like trees of bafe and ber.

inferior nature, and unfit for building; of thefe tithes

fhall be paid, tho' thev be above 20 years growth, r

Rolfs Abr. 640.

Yet the fcarcity of other timber (as hath been faid)

and cuftom of the country to put fuch trees to the

ufes of good timber, may free them, being of twenty
years growth or under, from payment of tithes; as hath
particularly been adjudged of afp, cherry tree, and other

like trees in Buckinghamfhire : fo of willows in the

county of Southampton.

7. And
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No tithe of the -j , And if a man cut down a coppice wood, and thereof
roots of trees, ^y j.j s t i theS5 an(j afterwards before any new branches

fpring out, he grubbeth up the roots and ftubbs of the

wood, he {hall not pay tithes thereof, for that they are

parcel of the frank tenement, and not annually renewing.

I Roll's Abr. 637.

Nor of wood for 8. Alfo trees cut only for mounds, plough gear, hedg-
hufoandry or ing, fencing, fuel, maintenance of the plough or pail, are
fuei ' not tithable. 2 Inft. 655.

But this is to be alledged, not abfolutely, that by the

law of the land wood fo applied fhall not pay tithe; but

fub modo<t that is, that the parfon hath fome confideration

for it, or at leaft that the houfe is for maintenance of hus-

bandry, by reafon of which the parfon hath more plentiful

tithes. By which rule, if a man hath an houfe of hus-

bandry with lands, and demifing the lands, referveth the

houfe, tithe of firewood is payable. Gibf. 686.

N ir for hurdles 9' ^or ° îers employed in hurdles for fheep, no tithe

tetp. fhall be paid. Gibf. 684.

f
. 10. If wood be cut to make hop poles, and fo employ-

poles,
« H, no tithes are due, where the parfon or vicar hath tithe

nops. Bunb. 20.

For making ii. If a man cut down wood, and burneth it to make
brklts. brick for the reparation of his houfe within the parifh, for

the habitation of himfelf and his family ; no tithes fhall be

paid for this, inafmuch as the parfon hath the benefit of

the labour of his family. 1 Roll's Abr. 645.
But if a man cut down wood, and burn it to make

bricks for the enlargement of his houfe within the parifh,

more than is necellary for his family, as for his pleafure

and delight, he fhall pay tithes for this. Accordingly,

where the plaintiff in prohibition had affirmed, that he

burned it for the reparation and enlargement of his houfe,

generally, without faying for the neceftary habitation of

his family, a confutation was awarded ; for the court

faid, that by this furmife he might build a caftle, and yet

pay no tithes. 1 Roll's Abr. 645.

Fruk tree*. 12. If a man pay tithes for the fruits of trees, and af-

terwards cut down the fame trees, and maketh them into

billets or faggots, and felleth them; he fhall not pay tithes

for the billets or faggots, for that this is not a new in-

creafe. 2 InJl. 621. 1 Rolfs Abr. 641.

Nurfexies. J 3* Concerning nurferies, or trees tranfplanted, it

hath been refolved, that where the owner dug them up,

and made profit of them, and fold them in another parifh,

tithe fhould be paid thereof: and if the owner fells them,

and
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and pulls them up himfelf, the owner (hall pay the tithes;

but if he fell them particularly to another, the vendee

fhall pay the tithes. Gibf. 683, 684. God. 431.

14. When wood is titheable, it is fet out while ftand- In what man-

ing, by the tenth acre, pole, or perch ; or when cut
ner t0 be paldt

down, by the tenth faggot, or billet, as the ciiftom hath

been. Woodb. 2. c. 2. Or, if there benocuftom, then

the general rule feemeth to be, fo foon as the tenth can
be fevered from the nine parts.

Where a wood is cut, confiding of the loppings of
great trees and of underwood, and the proportion on one
fide or the other fide is fo fmall, as not to quit the charge

of feparating ; it is faid, that the whole fhall pay tithe or

be difcharged, according as the greateft. part is tithable or

not titheable. Gibf. 667.
But this can only be an argument of convenience •> and

cannot in any refpecT: alter the nature of the tithe.

15. Of underwoods fold ftanding, the tithe fhall be By whom to be

paiti, not by the feller, but by the buyer. God. 455. Paid -

Deg. p. 2. c. 4.

But if a man fell wood to another, and the vendee

burneth it in his houfe ; in this cafe, it is faid, that the

vendor fhall be charged for the tithes, and not the ven-

dee ; for that no tithes are due for wood burned in one's

houfe. By the civil law, it is faid, that the parfon hath

election to fue either of them ; but this is againft the com-
mon law. 1 Roll's Abr. 656.

[In fhort, the matter feemeth to be plainly this : That
he fhall pay tithe, to whom the other nine parts belong

when the tithe becomes due.]

16. A prefcription by one, to pay but three farthings Mcdus,

for the tithe of all willows cut down by him in fuch a

parifh, was declared to be ill ; becaufe if he cut down all

the willows of oth§r men too, only three farthings mould
be paid for all : but to have prefcribed for all willows cut

down upon his own land, would have been good. Godb.

60.

It is a cuftom in fome places, to give an hearth penny
for eftovers burnt ; by which they are free from the tithe

of wood burnt for fuel. Bob. 57.

V. Flax and hemp.

Flax hath been adjudged to be a fmall tithe ; and (o to

continue, notwithftanding its being fown in large fields.

Qlbf. 680.

Vol. III. F f Concerning
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Concerning which, by the n & 12 W. c. 16. it is

enacted as followeth : Whereas the Cowing of hemp and

flax is and would be exceeding beneficial to England, by
reafon of the multitude of people that are and would be

"employed in the manufacturing of thofe two materials,

and therefore do juftly defcrve great encouragement; and
whereas the manner of tithing hemp and flax is exceeding

difficult, creating thereby chargeable and vexatious fuits

and animofities, between parfons vicars impropriators and

their parimioners ; for remedying whereof, it is enacted,

that every perfon who fhall iow any hemp or flax, fhall

pay to the parfon vicar or impropriator yearly the fum of

five (hillings and no more, for each acre of hemp and flax

fo fown, before the fame be carried off the ground, and io

propcrtionably for more or lefs ground fo fown : for the

recovery of which fum or fums, the parfon vicar or im-

propriator fhall have the common and ufual remedy allow-

ed of by the laws of this land. f. 1.

Provided, that this fhall not extend to charge any lands

difcharged by any modus decimandi, ancient compofition,

or othcrwiie dicharged of tithes by law. f. 2.

VI. Madder.

By the fame rule, that the tithe which proceeds from

things newly introduced into England hath been adjudged

to be a fmall tithe, the tithe of madder may be deemed
alfo a fmall tithe.

Concerning which, it it enacted by the 31 G. 2. c. 12.

(which is in force for fourteen years) as followeth :

Whereas madder is an ingredient eiTcntially necefTary in

dying and in callicoe printing, and of great confequencc

to the trade and manufactures of this kingdom, and may
be raifed therein equal in goodnefs, if not fuperior, to any

foreign madder ; therefore, for the encouragement of the

growth thereof, it is enacted, that every perfon whofhali

plant grow raife or cultivate any madder, fhall pay to the

parfon vicar curate or impropriator of the parifh or place,

the fum of five millings an acre and no more, and fo pro-

portionably, in lieu of all manner of tithe of madder ;

for the recovery whereof, the parfon vicar or impropria-

tor fhall have the common and ufual remedy allowed of

by the laws of this realm, f. 1.

Provided, that no madder fhall be carried ofFthe ground

on which it grows, before payment of the faid fum here-

in directed in lieu of tithes, f. 2.

Provided
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Provided alfo, that this (hall not extend to charge any

lands difcharged by any modus decimandi, ancient com-
pofition, or other difcharge of tithes by law. f. 3.

VII. Hops.

Hops pay a praedial tithe ; and regularly are accounted

among fmall tithes. God. 414.
Thus in the cafe of Franklyn and the mafter and bre-

thren of St Crofs, T. 1 721 ', the vicar being endowed of

fmall tithes, it was decreed, that he was thereby intitled

to hops, being a fmall tithe, tho' of growth fince the en-

dowment. Bunb. jg.
Tithes of hops are not to be paid till after they are

picked, and before they are dried \ every tenth meafure.

Bunb. 20.

In a late cafe, Mr Chandler, planter at Maidftone in

Kent, having fet forth the tithe of his hops by the tenth

pole unpicked, Mr Blifs the impropriator brought this

matter before the court of exchequer ; where after long

debate of counfel on both fides, and reading three former

decrees, the court again declared this method of fetting

forth to be illegal.

And, finally, in the cafe of Walton and Tyers, May
17, 1753. Mr Tyers, having planted a confiderable

number of acres with hops in the parifhes of Mickleham
and Darking in Surrey, of both which parifhes Mr Wal-
ton was incumbent, offered to pay to him after the rate

of 20 1. an acre for the tithe thereof j which Mr Wakon
refufed. Whereupon Mr Tyers gave him notice, that

on fuch a day he would begin to gather his hops, and
would regularly fet out every tenth hill thro' all his hop
plantations as the tithe thereof, by fevering the bind of

the hops from the foil, and leaving the fame on the poles ;

and that he would in the fame manner daily fet out the

tithe of his hops, in order that Mr Walton's agent might

be prefent at the refpective times of fetting out the tithe,

and might carry away the fame in due time. Mr Wal-
ton faid, that this method of tithing was new and contra-

ry to law, and that he would not take the tithe in that

manner ; but that he expected the whole crop fhould be

gathered, and afterwards meafured in balkets, and that

every tenth bafket ofhops, after being fo meafured, fhould

be fet out for the tithe thereof. This Mr Tyers refufed

to do, and proceeded according to his notice to fet out

the tithe in the manner abovementioned j leaving every

JF f 2 tenth
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tenth hill ungathered, having cut or fevered from the foil

the binds or items on which the hops on every fuch tenth

hill grew ; and renewed his notice daily whilft his hop
gathering continued. Mr Walton did not meddle with
the tithe fo fet out ; and after the hops had continued for

fome months upon the poles on every tenth hill as afore-

faid ungathered, and fo became fpoiled and rotted, Mr
Tyers brought an action for damages againft Mr Walton,
forafmuch as he was thereby hindred from drefling and

cultivating his hop plantations. Upon this, Mr Walton
filed his bill in the exchequer againft Mr Tyers, thereby

infilling, that the manner in which Mr Tyers had fet

out the tithe of his hops, by leaving the hops on every

tenth hill, and fevering the binds from the foil, was not

a proper method for fetting out fuch tithes ; but that the

tithe of hops ought by law to be fet out after the fame are

picked from the bind or ftem. And, on hearing, the

court declared, that the method of tithing hops infifted

on by the defendant in his anfwer, is not a good fetting

out of the tithe of hops; but that hops ought to be pick-

ed and gathered from the binds, before they are titheable.

Mr Tyers appealed to the houfe of lords ; fetting forth,

th^t the manner of fetting out the tithes by the admea-

surement of the hops in bafkets, would be very preju-

dicial and inconvenient to both parties, as the hops by that

means would be neceffarily bruifed, the flower and condi-

tion thereof hurt, and the hops thereby very much da-

maged ; that it hath been ufual of late years, for hop
planters to direct their gatherers to pick or affort their

hops into different pokes, according to their different de-

grees of finenefs and colour, to wit, the fine and the

brown ; and fuch affortxnent is the rnoft material and ex-

penfive part of the manufacturing of hops, thrice as

much time and expence being required in picking and

aflbrting hops into two different parcels, as is neceffary in

picking them into one poke when firft gathered ; and

that it is unreafonable, that perfons claiming tithes mould
have the benefit of this part of the manufacture of hops,

which coils about 5 1 an acre, without making any al-

lowance, or contributing any (hare to the expence; and

praying relief, for thefe (amongfl other reafons) : Firft,

There is no pofitive law, to regulate the manner of tith-

ing hops ; neither is it fixed by immemorial ufage or cuf-

torn ; the determinations of courts relating thereto have

been various ; and therefore that manner of tithing feems

moftjuftand equitable, which is botk the leafl prejudi-

2 cjal
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cial to the owner, and mod: beneficial to the parfon or

impropriator. Secondly, The manner infilled on by the

refpondent, by picking and then fetting out the tithes by
admcafurment in baskets, is fo very detrimental to the

planter, that it muft inevitably be the ruin of the plan-

tation of hops, the cultivation whereof is of extenfive

benefit to this kingdom : The method infifled on by the

appellant is undeniably fair and equitable, not liable to

any fraud whatfoever ; whereas the method infilled on by
the refpondent is avowedly oppreflive and injurious, in no
wife productive of any benefit, or preventive of any
fraud. Mr Walton, the refpondent, hoped the de-

cree would be affirmed, (amongft other reafons) for thefe

following: Firft, the fetting out the tithe of hops by
meafure, after they are picked from the bind or ftern, is

the faireft and mofi equal method, and liable to the leaf?:

inconvenience; whereas the method of tithing contend-

ed for by the appellant, by every tenth hill, would be

liable to great fraud, inafmuch as the planter of hops

would have a right to fet out for tithe every tenth hill to

be computed from the place he began at, and he might
any year determine before he manured his hop ground

where he would begin to fet out the tithe, and thereby

would certainly know every tenth hill thro' the whole
plantation, and might neglect to manure or improve them
fo much as the other hills, which would be unjuft and
unreafonable. Secondly, The method of tithing con-

tended for by the appellant, would give occafion to ma-
ny difputes and controverfies ; as the hops growing on
one hill are apt naturally to intermix with the hops grow-
ing on the hills adjoining, fo that it is fcarce poffible to

fever the one from the other intire ; and the owner of

tithes, or his agents, or fervants, exercifing the right of

entring into the hop grounds, and pulling up the planter's

poles, moft frequently furnifli matter for fuits and vexa-

tions ; which would be inconvenient both to the owner
of the tithes and the parifhioners. Thirdly, The appel-

lant hath not made the leaft proof, that the tithe of hops

was ever fet out before they were picked from the bind

or flem, or that they were tithed by the tenth hill (which
is the method of tithing he contends for) ; but on the

contrary, in many inftances, where the method of fetting

out the tithe hops has been difputed or brought in quef-

tion, it has been uniformly determined and adjudged, af-

ter folemn argument, that the tithe of hops by law ought

%0 be fet out by meafure, after they ar# picked from

F f 3 the
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the bind or Hem. And the decree was affirmed by
the lords.

There can be no modus for tithe hops, becaufe the

court will take notice, that hops have not been ancient

but ufed in beer of late times only, being firft introduced

into England about the year 1524. Yet a prefcription

to pay fo much in lieu of all fmall tithes, may include

hops and other fuch fmall things which have come in

ufe of late years. iVatf, c. 49. Bunb. 20.

VIII. Roots and garden herbs and feeds ; as tur-

nips, par/ley, cabbage, faffron, andfuch like.

Out of gardens is paid tithe of all garden herbs and

plants ; as parfley, fage, cabbage, turnips, faffron, and

the like : Which are fmall tithes, and may be demanded
in kind. Bunb. 10.

So potatoes are a fmall tithe ; and confequently due

to the vicar, where he is endowed of the fmall tithes : and

when gathered, the tenth part muft be fet out.

So alfo turnips ; which, when pulled, ought to pay

tithes, tho' never fo often fowed, and tho' upon the fame

land. As in the cafe of Benfon impropriator of Bromley

St Leonard, Middlefex, againft Watkins and others, H,
3 G. The court declared the tithe of turnips to be

due toties quoties, tho' fevered never fo often in the fame

year.

M. 6 G. Crow tenant under the church of Rochefter

of the tithes in the hamlet of Modingham in the parifh

of Chippinghurft in Kent, againft Stoddart. The court

declared the tithe of turnips fowed after corn, and eaten

by unprofitable cattle, to be due ; tho* it was urged to

be an improvement of the land, and that the parfon has

the benefit of it the next year.
C
T. 9 G. Harwood vicar of Erith in Kent, againft

Railfton. The court declared tithe to be due of turnips

fowed after corn in the fame year, and fed upon on the

land by barren cattle.

So in the cafe of Swinfen and Digby, H. 1 73 1 ; it was
declared by the ccurt, that where land is fown with tur-

nips after the corn is cleared, and fed with fheep and

barren cattle, tithes fhall be paid of fuch turnips ; altho'

in this cafe it was infilled upon for the defendant,

that the foil in that county, to wit, in StafFordfhire, is

dry and Sandy, and that this method of hufbandry im-

proved the land, fo that the plaintiff had thereby better

tithes
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tithes of corn, and had before received the tithes of

lambs and wool of the fheep fo fed : But the court over-

ruled this defence, and laid it amounted to a non deci-

mando as to turnips. Bunb. 314.
That is to fay, if the cattle are fed upon the turnips

unfevered from the ground, an ajiiftment tithe fhall be

paid for fuch cattle : But if the turnips are fevered from

the ground, then the tithe in kind of fuch turnips fhall

be due from the feverance.

If tobacco be planted here, the tithes thereof are fmall

tithes. Godb. 366.

Saffron alfo is tithable, tho' gathered but once in three

years. Wood b. 2. c. 2.

And it is a praedial fmall tithe : for where the parfon

had the great tithes, and the vicar the fmall, and a land

which had been fown with corn was fown with faffron,

the tithe was adjudged to the vicar as a fmall tithe, not-

withstanding the ftatute of the 2 Ed, 6. c. 13. that tithes

fhall be paid in fuch manner as they have been for forty

years paft. Gibf. 685.
Moft commonly, a certain confideration in money is

paid in lieu of the tithes of gardens, either by cuftom, or

by agreement with the parfon. If the cuftom be a paro-

chial cuftom, or extending to gardens throughout the pa-

rifh ; the enlargement of a garden doth not make tithe due
in fpecie: but otherwife, if it is a fpecial prefcription for

this or that garden. And the fame thing is to be faid of

orchards. Accordingly, in the forementioned cafe of

Franklyn and the matter and brethren of St Crofs> it was
decreed by the court, that a penny for gardens and
orchards, can only be for ancient gardens and orchards.

Bunb. 79.

IX. Fruits of trees, as apples, pears, acorns.

1. Fruit of trees, as apples, pears, plums, cherries, f™U; of 0?-

and the like, are praedial tithes, to be paid in kind when chards,

they are gathered ; unlefs there is fome modus or rate tithe

paid in lieu thereof. God. 408.
Which fruits if they are ftolen, and not gathered by

the owner, the parfon as well as the owner fhall bear the

lofs : But if the owner doth fuffer a Granger to pull or

take his fruits, the tithe fhall be anfvvered.

Hetl. 100.

F f 4 If
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If the foil of an orchard be fown with any kind of

grain, the parfon (hall have the tithe of the fruit trees

and of the grain, as alfo of the grafs or hay ; for they are

of feveral and diftincl: kinds, i Roll's Abr. 642. Deg,

p. 2. c 3. God. 412.
Maft« 2. Dr Godolphin fays, raaftof oak or beech, if fold,

the tenth penny is payable for the tithe thereof; but if

eaten by fwine, then the tenth of the value or wortli

thereof. God. 417.
And fo Lindwood faith, if the faid fruits fhall be fold,

there fhall be paid the tenth penny : and if they be not

fold, but the hogs do feed thereupon, then the owner of

the hogs fhall pay the tithe according to the value of fuch

fruits. Lindw. 200.

Arid there is a writ of confultation in the regifter for the

tithes of pannage. And lord Coke fays, for acorns tithes

fhall be paid, becaufe they renew yearly. And in Rey-

nolds's cafe, T. 2 y<i. it was faid, that of acorns fevered

tithes are payable. Gibf. 676. Mo. 762.

Eut where the cafe was, that the acorns dropt from the

trees, and the hogs eat them^ a diftinclion was made,

that they fhall not be tithable, unlefs gathered and fold,

Het. 27. Litt. 40. Gibf. 676.

In fhort, the cafe of acorns feemeth not different from

that of other things tithable; if gathered, they fhall pay

tithes in kind; and the tenth penny, or 2m in the pound,

in all fuch like cafes, is not to be confidered as exclufive

of the tithes to be paid in kind, but only as a reafonable

fatisfa&ion when the parifhioner difpofeth of his whole

produce unfevered. And where the acorns are not ga-

thered by the owner, but fuffered to be fed upon as they

drop ; the cafe feemeth to fall under the fame equity, as

where turnips are fed upon by unprofitable cattle, for

which an agiftment tithe fhall be paid.

X. Calves, colts, kids, pigs.

The tenth calf is due to the parfon ofcommon right, to be

taken when it is weaned, and not before : and it is recover-

able in the fpiritual court, as appears from a writ of con-

fultation in the regifter. And in cafe there are fewer than

ten, it hath been adjudged a good cuftom (which evidently

did fpring from the canon law), that if there are feven,

the parfon fhall have one calf; if under feven, then

an halfpeny, or what cuftom fhall direct for each calf.

Gibf. 708.

But
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But irimoft places, as it feemeth, at this day, the cuf-

tom hath obtained (which is the proper rule in all fuch

cafes, and is equitable in it felf), that if there are five,

the parfon fhall have the value of half a calf, lamb, or

other fuch like ; if there are fix, he (hall have one intire ;

and fhall' receive or pay out refpectively a proportionable

fum, for each numbef under five or above fix.

The Canon law leaves it to the choice of the parfon,

when thev are under the full number, whether he will

proceed in the like manner, or let them run on till one
becomes due in the enfuing year ; but the common law
will not allow of this, becaufe tithe muft be paid annually

1 Roll's Abr. 648.

Thus in the cafe of Egerton and Stilly T. 1725. it was
decreed, that where there are above ten calves, lambs,

pigs, or the like ; the tithe of the odd number above ten

fhall be paid according to the value, and not be carried

over to the next year. Bunb< 198.

Colts are tithable in the fame manner as calves. Gibf,

678.
Alfo tithe of pigs is to be paid in the fame manner as

tithe of calves. Gibf, 684.

And generally, the time of payment of the tithe of
calves, colts, kids, pigs, and fuch like young of cattle,

\s when they are fb old that they may be weaned, and live

without the dam upon the fame food that the dam eateth;

tin-lefs the cuftom of the place confine the payment to any
certain time or age. Deg. p. 2. c. 6.

In the cafe of Heaton impropriator of Garnthorp in

Lincoln (hi re, againft Regal: The defendant infifted on a

cuftom in that parifh, to fet forth tithe lambs on the firft

of May. But the court difallowed of it, for that they

were not fit to live without their dams, as appeared by the

depofitions in the cafe. And it was referred to three neigh-

bouring j-urtices of the peace, to inquire what was a fit

time for fetting forth tithe lambs in that country; who
certified the firft of Auguft in their judgment to be a pro-

per time. And the court approved of it.

So in the cafe of Crofts, rector of Upper Clatford in

Bampfhire. The defendant infifted on a cuftom in that

parifh, to fet forth tithe lambs at St Mark's day. The
court declared it to be a void cuftom, and that the time for

fetting forth tithe lambs is,~ when they are fit to live with-
out their dams, and thrive on the fame food that their dam
lives on, and when the owner weans his own.

r. 9 g.
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T. 9 G. Reynolds rector of Stoke Charitie in Hampfliire,

againft Vincent. The defendant infilled on the fame cuf-

tom with that before infifted on at Upper Clatford.

Which, on citing the two former decrees, and hearing

counfel on both fides, was again fet afide for the fame
reafon.

Upon the whole, one precife determinate day cannot
be equally applicable to all places and feafons. This muft
depend in fome meafure upon the fituation of the country,

the time of putting their ewes to the ram, and the for-

wardnefs or backwardnefs of the feafon in general. What
cometh neareft to the matter, where there is no fpecial

cuftom concerning the fame, feemeth to be, what was de-

clared by the court in the cafe of Upper Clatford above-

mentioned ; namely, that the propereft time for the par-

fon to take the tithe is, when the owner weaneth the reft :

for it is not fuppofable, that the owner will wean his

Jambs fooner, or keep them with the ewes longer, than

they are fit to be weaned ; the former being a prej udice to

the lamb, and the latter to the ewe.

And as the parfon is to have the tithes of the young and

increafe of the cattle, fo he on his part is to obferve the

cuftom of the place, for the better propagation of their in-

creafe ; otherwife any parifhioner grieved may have an

action on the cafe againft him. As in the cafe of Yielding

and Fay, T. 39 Eliz. An action upon the cafe Was
brought againft the defendant as parfon of Quarbey in the

county of Southampton, declaring that within the parifh

there is a cuftom, that the parfon at all times of the year

had ufeu to keep a common bull and a boar, for the com-
mon ufe of the kine and fows of the parimioners, for the

increafe of calves and pigs within the parifti ; and that the

defendant being parfon there, had neglected to keep

them ; by reafon whereof, the plaintiff being an inhabi-

tant had loft the increafe of his cattle. And the court

was of opinion, that this was a reafonable cuftom; and

that every inhabitant, prejudiced by the not keeping the

bull and boar might maintain the action. Cro. EL

And the like was decreed in the cafe of Philips and

Symes, T. 1 7 24. Bunb. 171.

XL Wool and lamb,

Amixtfmall T * W°°l an(* ^am^ are generally reckoned mixt final!

tithe. tithes. Gibf. 682, 686.

2. Tithe
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2. Tithe of wool de jure is due at the time when it is At what time

clipped ; but by prefcription it may be fet out all together
duc *

at another time. Watf. c. 50.

Regularly, the time of payment of the tithe of lambs

(as was obferved more particularly under the lafthead) is,

when they are weaned, and can live without the dam

;

unlefs the cuftom of the place be otherwife. God. 416.

Bunb. 133.

3. In the cafe of Wtlfon and the bifliop of CarliJIe, T. In what tnannct

13 Ja. Wilfon brought a prohibition againft the bifhop, t0 be tithed.

who held the living of Grayftock in commendam ; and
faid, that there was within the parifh of Grayftock this

cuftom for tithing of wool, that if any inhabitant have

five fleeces of wool or above, he fhall after the {hearing

and binding up of the fame, without fraud or deceit, pay

to the rector (after notice given) the tenth part thereof, at

the door of the manfion houfe of fuch perfon inhabiting

within the faid parifh, without fight or touch of the nine

parts by the rector or his agent ; and that the parfons have

fo accepted it. To this the bifhop demurred in Jaw.

And tt was adjudged for the bifhop with one confent.

For the fubftance of the prefcription is laid, that the very

true tenth is and ought to be paid without fraud ; which
is not prefcriptible, for it is common right. Then the

fole point prefcriptible is, that this is without view or

touch of the nine parts ; which is, in effect:, repugnant to

the other : for when you have laid the truth in the for-

mer part, you lay the way to fraud in the latter. For it

is againft common reafon, that any man judge or divide

for himfeif, and then take choice of his own divifion,

againft the rule of partition laid down by Littleton ; for

the truth of the tenth depends upon the proportion it holds

with the nine parts ; and therefore for the parifhioner to fet

out a part for the tenth, which he only affirms to be juft,

is to give him merely power to tithe as he lifts -

9 and the

prefcription were as reafonable as to fay plainly, that they

might fet out what tithe they pleafed. And it is a weak
anfvver to fay, that if it be not a juft tenth, he may refufe

it, and fue for his due. For he hath no means to be af-

fured whether it be true or not; lb his fuit may be caufe-

lefs : Sure he may be, it will be fruitlefs. But the law

was provided, not to caufe, but to prevent fuits ; and

therefore provides, that things be done by indifferent

means and perfons, that there be no juft fufpicion of in-

direct dealing. Hob. 107.

So
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So in the cafe of ($riflian againft Wren and others, M.

1732 > on a bill by the vicar of Crofthwaite in the county

Cumberland for tithes, the defendants infifted on a culto-

mary manner of payment of tithe wool of the elder (heep,

by weighing the wool, and delivering the tenth part with-

out fraud to the vicar, without his feeing or touching it

:

but this was over-ruled, on the authority of the aforefaid

cafe in Hobart. Bunb, 301.

In the fame cafe, the parifhioners infifted, that they

ought to pay no tithe of hog wool (that is, of the wool of

fheep of a year old) ; alledging that to tithe thereof had

ever been paid ; that the tenth lamb having been paid (or

a compofition for the fame), the other nine fhould not

pay tithe of their Wool that fame year ; and infifting fur-

ther, that a modus being paid for the tithe lambs^ the

faid modus included alfo the tithe of the hog wool. But
the evidence not coming up to the proof of its being in-

cluded within the modus, and the other allegations being

plainly fetting up a non decimando; it was decreed^

that the tithes of the hog wool fhould be paid as well as of

all the other wool. (For it is clearly a new increafe.)

By a conflitution of archbifhop Wincheljea^ it is ordained

as follows : Of the young of animals, as of lambs, we do

ordain, that for fix lambs and under, fix half pence be

given for the tithe ; but if there be feven lambs in number,

the feventh lamb fhall be given to the reclor for tithe
; yet

ib, that the rector of the church who taketh the feventh

lamb, fhall pay to the parifhioner of whom he taketh the

tithe three half pence in recompence ; he that taketh the

eighth lamb fhall give a penny > he that taketh the ninth

fhall give an halfpenny to the parifhioner : or the rector

(if he pleafeth) fhall flay till the next year, until he may
take a full tenth lamb ; and he who fo ftayeth, mall take

always the fecond beft lamb, or the third at lead, of the

lambs of the fecond year; and this, for his flaying the

firft year. And fo it is to be underftood of the tithe of

wool. Lind. 191.

And thefe fums, according to the value of money at

that time, were computed as a reafonable equivalent.

But where it is faid that the reclor (hall have his elec-

tion to take his tithe in that manner, or to let them run

on till a lamb or fleece be due in the enfuing year, that is

not allowed by the common law > for tithes mult, be paid

annually. Deg. p. 2. c. 6.

Alfo (as was obferved before) cuftom, which is a part

of the common law, feemeth to have eftablifhed in moil

places^
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places, that the parfonfhall have half the value of a lamb at

five, and a lamb intire at fix, and fhall receive or pay out

proportionably for the numbers under five and above fix.

If the cuftom be to pay the tithe of wool by the nound,

and there be under ten pounds of wool ; in fuchcafearta-

fonable consideration fhall be paid ; becaufe being due de

jure, a modus in non decimando cannot be allowed in anjf

cafe, i Roll's Abr. 648.

4. By a conftitution of archbifhop Winchelfea; lambs, How to be pro-

and other tithable young, (hall be tithed proportionably,
f̂

tioncd^ dif-

having regard to the different places, where they are be-

gotten, brought forth, and nourifhed, and to the times which
they have continued therein. Lind. 197.

And by another conflitution of the fame archbifhop ; if

the fheep be kept in one parifh in winter, and in another

parifh in the fummer, the tithe fhall be divided proportion-

ably, according to the time that they fhall continue in

each parifh. Lind. 194.

But no fpacelefsthan that of thirty days, fhall be reckon-

ed in the computation ; that is to fay, of thirty days to-

gether, and not by intermiflion. Lind. 198.

Whereupon Dr Wood obferveth, that if lambs are

yeaned in another parifh, and do not tarry there thirty

days or more ; no tithe is due for them to the parfon of

that place. Wood b. 2. c. 2.

And Dr Godolphin fays, If fheep ftray out of one pa-

rifh into another, and there yean, no tithe is payable for

this to the parfon of that place; but if thejr go there for

thirty days or more, for this a rate tithe is payable to that

place ; for, for fheep removed from one parifh to another,

each parfon mult have tithe pro rata : but under thirty

days no rate tithe is to be paid. God. 438.
Again, by one of the aforcfaid conftitutions, If fheep

do couch in one parifh, and feed in another, the tithe

fhall be divided between the two churches : Yet (faith

Lindwood) not equally, but proportionably 3 for the far

greater part ought to be affigned to that church, within

the parifh whereof they fed for the time, than to that

where they only couched. Lind. 198.

And further ; by the faid conftitution it is ordained,

that if foreign fheep fhall be fhorninany parifh, the tithe

fhall be there delivered to the rector of the church, unlefs

he can be fufneiently informed, that fatisfaction hath been
made for the tithe elfewhere, fo as lawfully to hinder

the payment thereof in fuch parifh where they are fhorn.

Lind. 197. God, 438.
In
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In like manner* If a perfon fhall buy or fell any fheep,

and it is certain from what parifh the fheep do come, the

tithe thereof fhall be proportionably divided between the

two parifhes : but if it be uncertain ; that church fhall

have the whole tithe, within the limits whereof they are

found at the time of fhearing. Lind. 194,.

But Mr Bunbury feemeth to be of opinion, that the

tithe of lambs muft be paid where they fall, and is not a

divifible thing, as wool is. Bunb. 139.
And it is now clearly held, that the tithe both of wool

and lamb fhall be paid where the fheep or lamb are fhorn.

Indeed, if the fheep be carried away unneceiTarily, and
but a little before fhearing or lambing time ; this is frau-

dulent : and the tithes fhall be paid, in fuch cafe, in that

parifh from whence they were fraudulently removed.

But if they fhall be removed without fraud ; it is held

in equity, that no part of the tithe of wool or lamb will

be payable in that parifh from whence they were removed,

but an agiftment tithe muft be paid for them, as for cattle

yielding no profit to the incumbent there; and that thefe

tithes are in no cafe to be divided, but the whole to be

paid where they lamb or are fhorn, and an agiftment tithe

for them as unprofitable cattle in every other parifh where
they have been depaflured.

And no regard is had to the diflin&ion, whether

they have continued for lefs than a month ; for there is the

fame equity, that tithes fhall be paid for one day as for

thirty.

Sheep removed 5» In the cafe of Boys and Ellis, M. 1723 ; in a bill

to avoid the pay- for tithes, a queftion arofe, whether there was fraud in

lambs
e

tithing lambs, on this cafe : The ewes were kept by the

defendant in the parifh of Driffield in the county of York
(where the demand lay), all the year until Chriftmafs,

when they were ready to drop their lambs, and then were

removed into the parifh of Skern (where there was a fmall

modus only for lambs), and there kept till lady day, for

convenience of forage (as infilled upon by the defendant) ;

and at lady day were brought back to Driffield : Note, the

land in Skern was the defendant's own land. By the

court ; Here is not a fuificient proof of fraud : and the

plaintiffs bill was difmirTed. But Page and Gilbert ba-

rons thought, at firit, it might be proper to fend it to an

iffue, to try whether fraud or not fraud, and whether this

had been the ufual method of the defendant's courfe of

hufbandry ; but afterwards they concurred with baron Price.

Bunb, 139.
;

6. There
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6. There is no doubt, but that wool is tithable de jure ; She»p dying or

and therefore it hath been adjudged, that however for the
klikdf

pelts or fells of fheep killed and fpent in the houfe, no
tithe (hall pe paid, yet the wool fhall pay tithe : and for

thefe, as well as for fheep which die, a confultation is

provided in the regifter. I Roll's Abr. 646. God. 429,
463. Deg. p. 2. c. 6. Gibf. 686.

But others have holden, that if fheep be (horn, and die

of the rot or other difeafe before the next fhearing time,

the wool is not tithable, unlefs the parfon can preicribe to

(

have it. Watf. c. 49.
In the cafe of Brinklow and Edmonds, M. 1731 ; an

halfpeny payable on the fhearing day, for the wool of

each fheep dying between Candlemafs and fhearing day,

was admitted and eftablifhed as a good modus. Bunb.

307-

7. If a man pay tithe lamb at Mark's tide, and after- Lamb's wool.

wards at Midfummer he fheareth the refidue of the lambs,

to wit, the nine parts ; he ought to pay tithe of the wool
thereof, altho' there are only two months between the

time of payment of the tithe of the lambs unfhorn, and of

the fhearing of the refidue, for this is a new increafe.

1 Roll's Jbr. 642.

So in the cafe of Baker and Sweet, M. 172 1, it feemed

to be admitted, that the wool of lambs fhall pay tithes,

altho' the lambs had paid tithes two months before.

Bunb. 90.

And in the cafe of Carthew and Edwards, T. 1749.
The plaintiff brought his bill, amongft other things, for

the tithe of the wool of lambs. The defendant anfwered,

that he apprehended no tithe of lambs wool to be due,

the plaintiff having received the full tithe of the lambs in

their wool. But by the court it was declared, that the

tithe of the wool of lambs was due to the plaintiff, and de-

creed accordingly.

So where a modus is paid for a tithe lamb, and the

other nine lambs are fhorn ; tithes fhall be paid of the

wool thereof: for wool and lamb are different fpecies of

tithes, and therefore a modus for lambs is no fatisfaction

lor the tithe of wool.

8. By a conftitution of archbifhop Winchclfea ; tithes sleep agifoa,

of wool fhall be paid to the incumbent, in whofe parifh

the fheep have remained conftantly from the time of fhear-

ing till Martinmafs, tho' they be afterwards removed ;

and if they be removed within the faid time from parifh

to parifh, each incumbent in whole parifh they fhall re-

I main
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main at leaft thirty days {hall have his proportion of the

wool ; but if they be removed from parifh to parifh

after the faid time (that is, from Martinmafs to the

time of fhearing), a reafonable agiftment fhall be paid by
the owners for the time they flay. Lind. 197.

But this feemeth not to be law at this day: but the

tithe in kind of wool ftiall be paid only in the parifh

where the fheep are fhorn ; and an agiftment tithe in the

other pariihes where they have been depaftured. Other-
wife it might be very inconvenient to proportion and di-

vide the wool; efpecially where the pariihes fhall be (a*

it may happen) at a very great diftanee.

And in a cafe where the owner of the fheep had de-

paftured them in the parifh, from Michaejmafs to lady

day, and then fold them ; upon fuit in the fpiritual court

for a tenth of the bargain, the owner to obtain a prohi-

bition furmifed that he could pay a tenth of the wool, ac-

cording the cuftom of the parifh : But a prohibition was
denied, becaufe the parfon was defrauded of all, if he had

not the tenth of the bargain; inafmueh as the fheep were
gone out of the parifh, and he could not have any wool,

becaufe it was not the time of fhearing. Popb. 197.

[Upon the whole, it is obfervable, that the meafure

of right in the ecclefiaftical courts by the canons, and in

the courts of equity by the rules of equity (without much
regard to the canons), is very different ; which may
caufe confufion in thefe refpecls. In the former cafe, the

laft refort is to the delegates j in the latter, to the houfe

of lords.]

Locks of wool. 9* No tithe fhall be paid of locks of wool, if it appear

that they were cafually loft ; but otherwife, if by con-

trivance and fraud. 2 lnft. 652. God. 462.

Where the cuftom is, to fhear the necks of fheep about

Michaelmafs, to prevent the tearing off of the fame by

thorns and briars in the winter ; if this be done without

fraud, and not to deceive the parfon, then no tithe fhall

be paid for the fame. 1 Roll's Abr. 645.

So if a parifhioner cut off the dirty locks of his fheep

for their better prefervation from vermin, before the time

of fhearing, and this without fraud ; no tithes fhall be

paid thereof. 1 RoWs Abr. 646. .

Svral flocks
I0, ^ feveral mens fheep depafture together in one

depaftured to- flock, or under one fhepherd ; yet this fhall not make
jethcr. them to be tithed together, but every owner fhall pay his

tithe of them by himfelf : but if the head of a family hath

his



%Ul)t$- 449
his flock mixed with his childrens fheep which are under

his tuition, and he takes the proiit of them to his own ufe,

in that cafe they fhall be tithed together. LlncL 193.
Deg. p. 2. c. 6.

11. It hath been held, that if a man prefcribe to pay Modus,

an halfpeny for every lamb that he fhall fell before the firft

day of May, and (to deceive the parfon) (hall kll all his

lambs the day before May day 5 this is fraudulent, and the

cuftom fhall be no difcharge. 1 Roll's Abr. 652.
It is not a good modus, to pay every tenth pound of

wool for the tithe of wool, if he doth not fhew that he
hath paid fomething if his wool do not amount to ten

pounds -, for otherwife this is in non decimando if it be
under ten pounds -, for the tenth part thereof is due. j

'Roll's Abr. 648.
If a prefcription be, that if the owner hath under the

number of ten fleeces of wool, he mail pay one penny to

the parfon for the tithe of each of them ; and if he hath

more, that then he fhall deliver to the parfon the tenth

part of his wool upon his conference without fraud or co-

vin, without the parfon's feeing or touching the nine

parts; this is not a good modus, for that it is unreafon-

able, and is in effect to give to the parfon no more than
theparifhionerpieafed. 1 RoWs Abr. 648.
A cuftom to pay tithes in kind for fheep, it they con-

tinue in the parim all the year'j and if they be fold before

{hearing time, but a halfpeny for every one fo fold, hath

been held an unreafonable cuftom. Bob. 94.

A modus to pay the tenth part of the wool of all the

{beep which he had before lady day, in fatisfaclicn of all

the wool of fuch fheep as mould by him be brought into

the parim after lady day, hath been allowed to be good,

1 Roll's Abr. 649.
So alfo a modus to be difcharged of tithe of thofe he

mould fell but two days before the {hearing, in confidera-

tion that time out of mind he hath paid tithe wool of thofe

which he bought but two days before the {hearing, hath

been allowed to be good. 1 Roll's Abr. 649.

XII. Milk and cheefe.

1. Milk is a mixt tithe. Gibf. 71?. . .>£,>., ..*

TT-r, • 1 •,, • •11-1 «i 1 r • A mixt tithe;

2. Where tithe milk is paid in kind, no tithe cneeie is .,,

, . . ... «..-.£. • 1 i
• 1 il -it Not milk and

due ; and where tithe cheefe is paid in kind, no tithe milk cbc, e(
-

e iot^
is due: In which cafe, as in all other like cafes, the cuf-

Vol. Ill, G g torn
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torn of the place is to be obferved. Deg. p. 2, c* 6.

God. 392.
Payment thereof 3. And by a conftitution of archbifhop Winchelfea \

by canon. <J^e t

'

ttfje f mtf& JfjaH fa paj^ from tJJe tjme J £s jirj} rg„

newing) as well in the month of Augujl as in other months*

Lind. 199.
Upon what pretence the people pleaded exemption from

paying tithe of milk in Auguft, Lindwood doth not in-

form us : probably it was, becaufe this was the principal

harveft month ; and they thought it too much to pay

tithe of milk while they were paying tithe of corn, and hd
their harveft people with the milk. Johnf. Winch.
Lindwood explains the milk here l'poken of, to fignify

either that of cows, or fheep, or goats, or other cattle

which are milked. Lind. 200.

But the tithe of the milk of ewes feemeth only to be due

by cuftom : for a man may prefcribe that by the cuftbm of

the country where he is fued for tithes of the milk of ewes,

no tithes of the milk of ewes have been paid for time

whereof the memory of man is not to the contrary; and

in fuch cafe a prohibition will be granted. 1 Roll's Abr.

654.
Different pa- 4. By a conftitution of archbifhop Winchelfea: The
**&«. tithe of the milk and cheefe of'cows and goats fljall be paid where

they feed and couch. Otherwife, if they couch in one parijh,

andfeed in another', the tithe ft)all he divided between the reclors.

Lind. 199.
But it may be doubted perhaps, as the law feemeth

now to ftand, whether they fliall not pay tithe in kind

only in the parifh where they are milked, and an agift-

ment tithe in the other parifh.

M. 8 W. Scales and Lowther. Lowther was parfort

of the parifh of Swillington; and Scoles lived in Kippax
the next adjoining parifh, and occupied a large parcel of

arable land in Kippax, and had alio forty acres of mea-
dow and pafture in Swillington, ?.nd four acres of arable

land. Lowther libelled in the fpiritual court of York
againft Scoles, for tithes of the cattle depaftured in

Swillington. Scoles, upon a fuggeftion that cattle kept

for the pail for the ufe of the houfe ought not by the law

to pay tithes, and that this cattle for the tithes whereof
Lowther now libels is fuch, moved for a prohibition.

And it was granted to him, unlefs caufe fhewn. And
now, upon affidavit that Scoles carried the milk of this

trattle to his houfe in Kippax, and ufed it there, it was
moved that the rule might be difcharged. And it was

1 relblvcd
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refolved by the whole court, that the defendant Lowthcr
fhould have the tithes of this millc. L. Raym. 129.

And as to the tithe of the milk of fheep, it is ordained

by the faid conftitution, that in the parijhes where the Jheep

continually feed from the time of Rearing to the feajl of St

Martin in the winter, the tithe of their milk and cheefe Jhall

befully paid to the churches there, altho
9

they Jhall he afterwards

removed from that parijl) and he Jhorn elfewhere. And if

within the aforefaid time, they he removed to pa/lure in . divers

pari/hes; every church, according to a proportionable part of
the time Jhall receive the tithe thereof'; but no fpace lefs than

that of thirty days Jhall be reckoned in the co?nputation. But if

after the feafl of St Martin, they be carried to pajlures elfe-

where> and be fed even until the time of Jhearing in one or in

divers parijhes, in the pajlures of their owner or of any other ;

the pajlures Jhall be valued having refpetl to the number of
fheep, and according to fuch valuation of the pajlures the

tithes Jhall be demanded of the owners of fuch pajlures.

Lind. 197.
And thereafon is, becaufe after the feafl of St Martin

fheep are not ufually milked. And therefore this confti-

tution requireth, that the tithe be paid according to the

value of the pafture for fo many fheep there depaftrred.

Otherwife if they fhould he there, and in the mean
time give milk, and cheefe fhould be made thereof,

then the tithe of milk and of cheefe fhould be paid as

they fhould fallout. Lind. 198.

5. By another conftitution of the fame archbifhop, the wh(,n mIlk ftali

tithe of milk Jhall be paid in cheefe, whiljl the parijhioner ma- ^en cheefe.

keth cheefe ; but in the autumn and winter it Jhall be paid in

kind ; unlefs the parijhioners ivill for the fame make a competent

redemption, to the value of the tithe and the beneft of the

church. Lind. 194.

But the canon in this, as in other inftances, is generally

overruled by the cuftom of the place ; for in many places

they pay the milk in kind all the year ; in fome places

they pay only cheefe ; and in fome neither cheefe nor

milk, but fome fmall rate for it : and the cuftom of the

place in this, as in all other tithing, is to be obferved,

notwithftanding the canon. Deg. p. 2. c. 6.

6. When milch cows are become dry, and are depaf- Agiftment of

tured as dry cattle, tho' but for a month ; an agiftment milk cat:lc*

tithe fhall be paid for them: and fo it is, if they are fatted

and fold. Boh. 96.

G g 2 7. The
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Manner of
*j m The tithe of milk, is to be paid, not by the tenth

mhlns *

part of every meal, but by every tenth meal intire.

Bunb. 20.

In the aforefaid cafe of Scales and Lowther, it was faid by

the court, that of common right tithe milk is payable

at the parfonage or vicarage houfe ; in which particular

this tithe differs from all others, which muft be fetched by

'the receiver : but by cuftom the payment may be made in

the church porch, whither it fhall be brought by the pa-

"rifhioners. L. Raym. 129. IVoodb. 2. c. 2.

But in the cafe of Dodfon and Oliver, E. 1721 ; it was
decreed, that if there be any cuftom in a parifh for the

manner of tithing milk, as to carry it to the church porch,

or parfonage houfe, that muft be obferved by the parifhi-

oner ; but if there be no particular cuftom or ufage, the

parifhioner is' obliged de jure to pay every tenth meal, to

milk the cows at the ufual place of milking into his own
pails, and the parfon is obliged to fetch it away from the

milking place in his own pails in a reafonable time; and if
l

he doth not fetch it before the next milking time, the pari-

shioner mayjuftify pouring the milk upon the ground, be-

caufe he hath orcafion for his own pails. And it was de-

tenr.ined~by the wholexourt of exchequer in this cafe, that

the milk ought not to be carried either to the church

porch, or to the parfon's houfe, and that it ought to be

fetched by the parfon. Bunb. 73.

So in the cafe oiCartheiv and Edwards, T. 1749. Ed-
ward Carthew, clerk, rector of St Mewan in Cornwall,

brought his bill in the exchequer (amongft other particu-

lars) -for the tithe of Tnilk. The defendant Edwards in

his anfwer fet forth, that the plaintiff having declared he

would not fend for or fetch the tithe milk, he did order

every tenth meal of his cows to be turned upon the

ground j it not being ufual or cuftomary for the parifhi-

oners of the faid parifh, to carry their tithe milk home to

the rector. The court, upon hearing the caufe, and or-

dering two decrees in the faid court to be read, wherein

'Dodfon was plaintiff and Oliver defendant, did declare,

that the defendant ought to have milked the tenth meal

of his cows, in veffels of his own, at the place and in the

manner he milked the other nine meals, and that the

plaintiff ought to have fetched it away in his own vef-

^e(3u<
8. It hath been adjudged a good modus, in confidera-

tion of the payment of the tenth cheefe made from the flrft

of May until the laft of Auguft, to be discharged from

the
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the tithes of milk ; for this is not tithe in kind of part in

difcharge of the whole, for no tithe in kind is due of
cheefe, but only of milkr and fo this is a good' con fidera-

tion. i Roll's Abr. 651.
A cuftomthat every inhabitant in the parifn, who kept

cows there, had ufed time out of mind to fct out the whole
meal of milk upon the ninth day of May at night, and up-
on the tenth day of May in the morning, and fo upon
every ninth day then next following, until one lamb (to be
yeaned in the year following) mould be heard to bleat there,

hath been adjudged an unreafonahle cuftom ; becaufe in

fuch cafe it might be contrived that lambs fhall come 10

foon, as to deprive the parfon of the tithe milk for a great

part of the year. L. Raym. 358.
M. 1 73 1. Brinklow and Edmonds. A bill was exhi-

bited to eftablifh feveral modus's in the parifn of Newton
Longville in the county of Buckingham : One of which
was, that tithe milk ought to be paid by every tenth even-
ing and morning's meal in kind, from Roe monday to

the fecond day of November, to commence upon the even-
ing of Hoe monday (that is, the monday fortnight after

eafter day), and the morning following, to be taken by
the rector at the place of milking, and no tithe milk to

be paid for the refidue of the year. But by the court,

this is void upon the face of it, being only a payment of
part for the whole. Bunb. 307.

XIII. Deer and comes.

1. Deer, being ferae naturae, are not tithable without
Deer

fpecial cuftom.

But if tithe thereof be due by cuftom, it mull be
paid.

2. Conies alfo, being ferae naturae, are not tithable
Cpnies

of common right. 1 Rolls Abr. 635.
But tithes in kind, or a modus for them, may be by

cuftom.

In the cafe of Walton and Tryon^ M. 175 1 . A bill

was brought by the plaintiff (amongft other tilings) for the

tithe of rabbits, in a warren called Afhurft's warren. And
he proved by the former incumbent's book, that the fame
had been compounded for, by payment of 20 fh In money
and four couple of rabbits. For the plaintiff it was ar-

gued, that it isagreatqueft ion, whether this be a praedial y

mixt, or perfonal tithe. Cuftoniary tithes are generally

deemed perfonal tithes ; a nd if fo, then a payment in lieu

of tithes will be good. Rabbits are of that nature, that

G g 3 they
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they are difficult for the parfon to get them, the times of

taking them uncertain, and therefore a fmall compofition

probably was taken for them. Suppofe a compofition was

made for hay, originally at 5 1 ; and afterwards a new
agreement was made for 4I and one load of hay: this

would be good, and an alTumpfit would lie. The parfon's

book proves, that feveral couples were paid, and money

alfo ; and that book is always held to be good evidence.

—

For the defendant, it was anfwered, that this tithe can

only depend on a cuftomary immemorial right ; and fo

ought to be laid in the bill. Here it is laid, to the tenth

of the rabbits in kind ; and the plaintiff demands it as

fuch. But his evidence is directly contrary. For by that

he proves a compofition in lieu of tithes for them. There-

fore, as his evidence contradicts his manner of laying his

prefcription, he mult fail in his fuit. As to the rector's

book in this cafe, it is very modern ; for it goes no further

back than the year 1728. This indeed may be evidence

of payment ; but it can never be admitted as an evidence

to fupport the right. -By the lord chancellor Hard-

wicke : The plaintiff by his bill demands tithes in kind.

But there is no evidence of that. The evidence offered is,

that four couple 01 rabbits have always been fent and de-

livered at the parfon's houie by the warrener, and 20 (h

a year paid j and fo proved by the former incumbent's

book. And the argument by the plaintiff from this evi-

dence is, that this is a compofition for tithes in kind ; and

rightly argued, for the modus would be too rank. But
the great thing with me is, this 20 fh a year. For the

four couple of rabbits can neither be modus nor compofi-

tion. Indeed payment of part of a thing in money, and

part in kind, has been held to be good. But I can deter-

mine nothing on this queftion : but it muft go to be tried

as to the cuftom.

XIV. Fowl

1. Of fowls which are domeftick, and not ferae naturae,

•ecfe*
* tithes are to be paid ; as geefe, hens, ducks : and the

manner of tithing them is, either by paying the tenth eggt

or the tenth of their young, according to the cuftom of

the place, but not both ; for where tithe of eggs is paid,

there is no tithe of the young ; and where the tithe of

young is paid, there fhall be no tithe of eggs. God. 405.
Deg. p. 2, c. II,

2. It
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2. It is faid that fwans aifo, as being tame fowl, {hall Swai i

pay tithe. Deg. p, 2. c. u.
3. In the cafe of Haugbton and Prince^ it was affirmed, Turkies.

that turkies are to be ranked arnongft things that are ferae

naturae ; and confequently not tithable. Mo. 599.
But in the cafe of Carleton and Brigbtwell^ T. 1728 ;

where tithes were demanded of turkies, and it was object-

ed that turkies were things ferae naturae, and not tithable

any more than partridges, and that turkies were not

brought hither from beyond fea before the time of queen
Elizabeth ; it was declared by the court, that it doth not

appear but that turkies are birds as tame as hens, or other

poultry, and therefore muft pay tithes. 2 P. Will. 462,
463-

4. It is faid, that of pigeons fold tithes ought to bep^^
paid j but not if they be fpent in the houfc. 1 Roll's Abr*

635-
But by cuftom pigeons fpent in the houfe may be titha-

ble ; tho' not of common right. 1 Roll's Abr. 642.

5. If a man hath pheafants or partridges, and keepeth Parrr;^es an(j

them in a place inclofed, and clips their wings, and from pheafaats.

their eggs hatcheth and bringeth up young pheafants or

partridges ; no tithes fhall be paid of thefe eggs or young,
becaufe they are not reclaimed, but continue ferae naturae,

and would fly out of the inclofure, if their wings were not

clipped. 1 Roll's Abr. 636.

6. It hath been adjudged, that the paying of thirty eggs Modus.

in lent, is a good modus for all tithes of eggs : which
feemeth to crofs the rule of the law, that every modus
ought to be fomewhat, as to kind, different from the thing

that is due. Gibf. 679.
But it is to be confidered, that this cuftom doth bind

the parifhioner to the payment of fo many eggs, whether

he hath hens or not ; fo that he may be obliged to buy
eggs, to pay the prescription ; and this is what makes it a

good cuftom : but if the cuftom had been, that hefhould

pay thirty eggs of his own hens ; the cuftom would have*

been ill. L. Raym. 358.

XT. Bees.

Bees are reckoned arnongft the things that are ferae na,-

turae, and by confequence tithe free ; and it hath been

adjudged, that they (hall not be paid in kind by the tenth

fwarm. Gibf, 677.
Gg 4 But
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But of the wax and honey of bees tithes fhall be paid

"

in

kind de jure, i Roll's Abr, 635.

And that is, by the tenth meafure of honey, and the

tenth weight of wax. God. 389. Deg. p. 2. c. 7.

And there is a confultation provided in the regifter, for

the tithe of honey and of the wax of bees.

XVI. Mills, fijhings, and other pergonal tithes.

Milkj 1. By the books of common law it appeareth, thatfome

tithe or other is due for a mill. %Inft. 621.

The canonifts hold, that this is a praedial tithe, and

that the tenth toll difh ought to be paid for the fame,

without deduction of expences : but this doth not agree

with the common law, and therefore is not binding, Deg.

p. 2. e.g.

In the cafe of Dodfon and Oliver, E. 1721, in the ex-

chequer 5 Price and Mountague barons were of opinion,

that an ancient corn mill ought to pay the tenth toll difh,

which being a tenth part of the thing it (e\f, was a prae-

dial tithe, and due of common right ; But the chief ba-

ron Bury and baron Page, that it is a perfonal tithe, and
not due of common right; and the mill not having paid,

is now exempt by the ftatute of the 2 Ed. 6. So the

court being divided, the plaintiff had no decree. Bunb.

73-
But before this, in the cafe of Newte and Chamberlain,

in the year 1706, it was decreed in the houfe of lords, on
an appeal from the court of exchequer, that the tithes of

a mill are perfonal tithes, contrary to feveral feeming

authorities; and that in confequence of their being per-

fonal tithes, not the tenth of the toll, or the tenth dim of

the corn ground belongs to the parfon, but the tenth part

of the clear profits, after the charges of erecting the mill,

and the other charges of fervants, horfes, and other ex-

pences are deducted. Fin. Difmes. M. a.

And in the cafe of Carleton and Brightwell, T. 1728 ; a

demand being made by the bill of the tithe of a corn mill,

it was infifted, that every tenth toll dim was due. But it

was replied, that this matter was determined in the afore -

faid cafe of Newte and Chamberlain, in the houfe of lords,

where a bill was brought for the tithes of a malt mill in

Tiverton in Devonfhire, and where the lords determined

with the aiTiftance of eight judges (whereof Holt chief juf-

tice was one) that mills were tithable? but that the fame

was
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was a perfona! tithe, and fo ought to be paid out of the
clear gain afcer all manner of charges and eXpences de-
ducted : Upon which authority, the mafter of the rolls

decreed the mill in queftion to pay tithes, but that they
fliould be paid only as a perfonal tithe. 2 P. Will. 463.
Vln. Difmes. M. a.

By the ftatute of the 9 Ed. 2. Jl. 1. c. 5. If any do ere&
in his ground a mill of new, and afterwards the parfon of the

fame place demandeth tithe for the fame, the king's prohibition

/hall not lie.

A mill ] This is only meant of a corn mill : for it hath
been refolved, that fulling mills, tin mills, lead mills
plate mills, and" the like, are not within this ftatute, nor
is tithe due of fuch other wife than by cuftom. GibL
666.

y *

Of new} Therefore all corn mills, not erected before
this ftatute are tithable. But becaufe many mills fince
erected may be to us ancient, and their firft erection not
known, the rule of their difcharge feemeth to be, that all

fuch mills whofe firft erection was before time of memory
and is not otherwife known by matter of record, and have
not been fubject to the payment of tithes, fhall be intend-
ed to be erected before the ftatute, and fo to be tithe free.

But as to mills for which tithes have been paid, and new
mills; tithes muft be paid for them. Boh. 127.

Therefore when prohibitions are moved for to ftay fuits

for tithes in the ecclefiaftical courts for ancient mills, it

muft not only befuggefted that the mill is an ancient mill,
but alfo that it hath never paid tithes -, and the courts of
common law do generally require an affidavit to be made
of the truth of fuch fuggeftion, to wit, that the mill is

ancient, and hath not within memory paid any any tithes.

Boh. 127.

The king's prohibition fall not lie} T. 15 Ja. A prohibi-
tion was prayed to the fpiritual court, upon a fugo-eftion,

that the parfon libelled for tithes of a mill which was
erected upon land discharged of tithes by the ftatute of mo-
nafteries 31 H.8. c. 13. And denied by the whole court

:

for of a mill erected of new, a prohibition lieth not.
Cro. Ja. 429.

If there is a modus in lieu of all tithes ifluing out of a
meffuage and an ancient water mill for corn, and a new
water mill for corn is erected within the faid meiTua°-e;
or if the ftreamon which an ancient mill ftcod is diverted

by
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by the owner (and not by the act of god), and a new null

erected upon the new ftream ; they fhall not be difcharged

by virtue of any former modus, i Rolfs Abr. 641.
But if there hath been an ancient corn mill for which a

modus hath been paid for time immemorial, and after-

wards by continuance of time the mill ftream changeth its

courfe, and goeth in a place a little diftant from the anci-

ent ftream, and thereupon the owner of the mill pulleth it

down, and rebuildeth it in the new place where the ftream

now runneth ; this fhall be difcharged of tithes by force

of the ancient modus, for this cometh by the act of god,

and not by the act of the party. 1 Roll's Abr, 641.

So, the addition of a pair of ftones to an ancient mill,

doth not deftroy the modus. Cartb. 215.

But if the furmife be of a certain rate or modus for all

mills erected and to be erected, and a mill there appears

to be new ; the modus cannot extend to it, by reafon of

the ftatute aforefaid. 3 Buljl. 212.

riihin»5.
2 * ^ ^otn not êem to ^e agree(^> whether or how far

fifh in ponds or private fisheries are Jiable to pay tithes ; and

therefore the fame mutt be referred to the cuftoms of par-

ticular places.

But it feems that of thefe no tithe can be due, where

no profit is made thereof, and where they are kept only

for pleafure, or to be fpent in the houfe or family ; as fifh

kept in a pond generally are. Boh. 135.

Alfo fifh taken in common rivers are tithable only by

cuftom. God. 406. Wood b. 2. c. 2.

And in this cafe Lindwood fays it is only a perfonal

tithe, and fhall be paid to that church where he who
taketh them heareth divine fervice and receiveth the facra-

ments. Lindiv. 195.

Where fifh are taken in the fia9 tho' they are ferae na-

turae, and confequently not tithable of common right,

yet by the cuftom of the realm they are tithable as a per-

fonal tithe, that is, not by the tenth fifh, or in kind, but

by fome fmall fum of money in confederation of the pro-

fits made thereby after cofts deducted. 1 Roll's Abr*

636.
Upon which foundation, it is faid, that if the owners

of a fhip do lend it to mariners to go to an ifland for

fifh, and are in confideration of fuch loan to have a cer-

tain quantity of fifh when they come back ; no tithe fhall

be paid by the mariners for what is given to the owners,

becaufe they are only to pay for the clear gain. Gibf.

679.

3- By
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3. By a conflitution of archbifhop Winchelfea, it is Other perfonal

ordained, that perfonal tithes Jhall be paid of artificers and tlthe5 »

merchandizers, that is, of the gain oftheir commerce; as alfo of
carpenters ^ faiths, tnafons, weavers, inn-keepers , and all'other

workmen and hirelings, that they pay tithes of their wages ;

unlefs fuch hirelings Jhallgive fomething in certain to the ufe or

for the lights of the church, if the reelor Jhall fo think proper

;

That is to fay, they fhall pay the tenth part of the profit, -

deducing firft all necefTary and reasonable expences.

Lind. 195.

And by the ftatute of the 2 h 3 Ed. 6. c. 13. Evtry

perfon exercifing merchandizes, bargaining andfelling, clothing?

handicraft, or other art or faculty byfuch kind ofperfons, and
in fuch places as heretofore within thefe forty years have accuf-

totnably ufed to pay fuch perfonal tithes, or of right ought to pay
{other than fuch as be common day labourers), Jhall yearly at or

before the feaji of Eafler, pay for his perfonal tithes the tenth

part of his clear gains ; his charges and expences, according to

his ejlate condition or degree, to be therein abated allowed and
deducled. f. 7.

Provided, that in all fuch places where handieraftftnen have

ufed to pay their tithes within thefe forty years, thefame cuflom

ofpayment of tithes to he obfervedand continue, f. 8.

And if any perfon refufe to pay his perfonal tithes in form
aforefaid, it Jhall be lawful to the ordinary of the diocefe zuhere

the party is dwelling, to call the fame party before him, and by

his difcretion to examine him by all lawful and reafonable means,

other than by the party's own corporal oath, concerning the true

payment of the faid perfonal tithes, f. 9.

Provided, that nothing in this atl Jhall extend to any parifh

which Jlands upon and towards the fea coajls, the commodities

and occupying whereof confijleth chiefly in fijhing, and have by

reafon thereof ufed to faiisfy their tithes by fijh ; but that all

fuch parijhes Jhall pay their tithes according to the laudable cuf-

toms, as they have heretofore of ancient time within thefe forty

years ufed and accuflomed, and Jhall pay their offerings as is

aforefaid. I. II.

Provided alfo, that nothing in this acl fhall extend in any

wife to the inhabitants of the cities of London and Canterbury,

and the fuburbs of thejame, nor to any other town or place that

hath ufed to pay their tithes by their houfes, otherwife than

they ought or Jhould have done before the making of this acl*

f. 12.

This a£i reftrains the canon law in three things : FirfK
where the canon law was general, that all perfons in all

places ihould pay their perfonal tithes, the a£t reilraineth

it
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it to fuch lurrd of perfons only, as have accuftomably ufed

to pay the fame within forty years before the making of

the act. Secondly, whereas by the ecclefiaftical laws

they might before this aft have examined the party upon
his oath concerning his gain ; this act reftrains that courfe,

fo that the party cannot be examined upon oath. Thirdly,

by this act the day labourer is freed from the payment of
his perfonal tithes. Deg. p. 2. c. 22.

It cannot be intended upon this ad, that if fuch tithes

have been fometimes paid within forty years, they are

therefore due ; but they mud have been accujlomably, that

is, constantly paid for forty years next before the act.

Deg. p. 2. t. 22.

If it be demanded how fuch payment muft now be

proved forty years before the making of the act ; the a:i-

fwer is, as in other like cafes, a pojleriori
-, by what has

been done all the time of memory fince the act. Deg.

p. 2. c. 22.

Sir Simon Degge fays, the only cafe that he could find

for above a hundred years before his time, where the tithes

of the profits of fuch trades were fued for by any clergy-

man, was that of Dolley and Davis, M. 1 1 jfa. which
was thus : The parfon of a parifh in Briflol libelled in

the fpiritual court againir. an innkeeper, to have tithes of

the profits of his kitchen, (table, and wine cellar, and

did fet forth in his libel, that he made great gain in felling

of his beer, having bought it for 500 1, and fold it for

jooo I, of which gain he ought to hace tithe by the com-
mon law of the realm. Upon which occafion, the clerk

of the papers informed the court, that when one had li-

belled for tithes of the gain of 10 1 for iool put out, a

prohibiton was granted : and the fame was alfo granted

in this cafe. 2 Bulfl. 141.

And perfonal tithes are now fcarce any where paid in

England, unlefs for mills, or fifh caught at fea ; and then

payable where the party hears divine fervice, and receives

the facraments. IVood b. 2. c. 22.

VI. Ofthefeuing out, and the manner cf ta-

king and carrying away of tithes.

I. By a constitution of archbimop Winchelfea, it is

General manner ordained as follows : Becaufe by reafon of divers cnjloms in
©r etungou . ^ ia^n^ j ^thes throughout divers churches, quarrels conten-

tions Jeandais and very great hatreds between the refiors of the

churches
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churches and their parifiioners do oftentimes arife ; ive will and
ordain, that in all the churches ejlablijhed throughout the pro-

vince of Canterbury, there be one uniform taking of tithes and

profits of the churches, Lind. 192.

Between the reclors of churches'] Which is to be under-

ftood alfo of vicars, where the tithes belong to their

portion. Lind. 192.

Throughout the province] Per provinciam : Lindwood
fays, in fome copies it was archiepifcopatum (as alfo it was
in archbifhop Grey's confutations, from whence this was
taken) ; but in a provincial council held at London un-
der archbifhop Chicheley the word archiepifcopatum by
confent of the prelates and the whole clergy was taken

away, and provinciam inferted in its place 5 Lindwood
himfelf being then prolocutor. Lind* 192.

Andprofits of the churches] That is, which do not con-
fift in tithes : as, oblations, mortuaries, and fuch like.

Lind. 192.

But notwithstanding the canon, the manner or form
of fetting out or payment of tithes, is for the mod part

governed by the cuftom of the place.

2. If the owner will not cut his crop before it betfot before this

fpoiled, the parfon is without remedy. G^/. 394.
crop is cue.

3. The parfon, vicar, impropriator, or farmer, can- Parfon may not
not come himfelf and fet forth his tithes, without the fet 1Cou t.

licence and confent of the owner; for if he fhall of his

own head tithe the corn or hay of any landholder within

his parifh, and carry it away, he is a trefpafler, and an
action will lie againft him for it. Deg.p. 2. c. 14.

4. But every perfon is bound of common right, to cutYet he may 64
down, and fet out the tithes of his own lands. And thatitfetou£% *

it may be done faithfully and without fraud, the laws of
the church i u title tne parfon to have notice given him

;

but by the declarations of the common law, fuch notice is

not necellary. Yet neverthelefs, the common law de-

clared a cuftom of tithing without view to bean abfurd

cuftom: And by the ltatute of the 2^3 Ed. 6. c. 13.
it is enacted, that at all times whenfoever, and as often

as any praedial tithes fhall be due at the tithino- of the

fame, it fhall be lawful to every party to whom any of
the faid tithes ought to be paid, or his deputy or fervant,

to view and fee their faid tithes to be jtrflly and truly (cz

forth and fevered from the nine parts.

3 5- The
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Muft take care £. The care of the tithes, as to wade or fpoiling, af-

fet out.

1"
*

lS
ter êverance5 re^s upon the parfon, and not upon the

owner of the land. For it feemeth, that the parfon is at

his peril to take notice of the tithes being fet out ; and fo

it hath been declared, that altho' the parifhioner ought
de jure to reap the corn, yet he is not bound to guard the

tithes of the parfon. Gibf. 689.
May fpread and 6. But after the tithes are fet forth, he may of common

Eround"
P°n

* right come himfelf, or his fervants, and fpread abroad,

dry and flack his corn, hay or the like, in any convenient

place or places upon the ground where the fame grew, tilt

it be fufficiently weathered and fit to be carried into the

barn. But he muft not take a longer time for the doing

thereof, than what is convenient and necefTary ; and what
fhall be deemed a convenient and neceflary time, the

law doth not nor can define ; for the quantity of the corn

or hay, and the weather, in this cafe are to be confidered

;

and what fhall in this and all other cafes of like nature be

faid to be a reafonable and convenient time, is to be deter-

mined by the jury, if the point come in ifTue triable by a

jury; but if it come to be determined upon a demurrer, or

other matter of law,the judges of the court where the caufe

depends are to refolve the fame. Deg. p. 2. c. 14. Str. 245.

And carry it 7* And ** ^la^ lawful quietly to take and carry the

tw»;. fame away. And if any perfon carry away his corn or

hay, or his other pnedial tithes, before the tithe thereof

be fet forth ; or willingly withdraw his tithes of the fame

or of fuch other things whereof prsedial tithes ought to

be paid ; and if any perfon do flop or let the parfon, vi-

car, proprietor, owner, or other their deputies or farmers,

to view, take, and carry away their tithes as is abovefaid

;

he fhall forfeit double value, with cofls ; to be recovered

in the ecclefiaflical court. 2^3 Ed. 6. c 13. / 2.

And he may carry his tithes from the ground where

they grew, either by the common way, or any fuch way
as the owner of the land ufeth to carry away his nine

parts. But if there are more ways than one, and the

queflion is, which is the right way ; this is cognifable in

the temporal court. Deg. p. 2. c. 14.

And if the owner of the foil, after he hath duly fet

forth his tithes, will flop up the ways, and not fuffer the

parfon to carry away his tithes, or to fpread, dry, and
flack them upon the land; this is no good letting forth

of his tithes without fraud within the flatute : but the par-

fon may have an action upon the faid flatute, and may
recover the treble value ; or may have an action upon

the
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the cafe for fuch difturbance, as it feemeth ; or he may,

if he will break open the gate or fence which hinders him,

and carry away his tithes. Deg, p. 2. c. 14.

8. But in this he muft be cautious, that he commit no But muft not <3©

riot, nor break any gate, rails, lock, or hedges more NVllfuldama£C *

than nccefiarily he muft for his pafTage. Deg. p. 2.

c. 14.

And when he comes with his carts, teams, or other

carriages, to carry away his tithes ; he muft not fuffer his

horfes or oxen to eat and departure the grafs growing in

the grounds where the tithes arife, much lefs the corn

there growing or cut : but if his cattle (as cannot be

avoided) do in their paflage, againft the will of the dri-

vers, here and there fnatch fome of the grafs, this is

excufable. Deg. p. 2. c. 14.

9. It fecms, that if tithes fet forth remain too long up- Penalty on not

on the land, the owner of the foil may take them damage carrying it away,

feafant; but then, if he be fued for them, in order to

juftify he muft fet forth how long they had remained before

he took them ; and when they mall be faid to remain too

long is triable by thejury. tVatf. c. 54.
Or an a&ion upon the cafe will lie againft the parfon

for his negligence in this behalf: But no action in fuch

cafe will lie, unlefsthe parifhioner hath duly fet forth his

tithes, and hath alfo given notice to the parfon that they

are fo fet forth. Deg. p. 2. c. 14. L. Raym. 187.

But the occupier of the ground cannot put in his cattle,

and deftroy the corn or other tithe ; for that is to make
himfelf a judge, what fhall be deemed a convenient time

for taking it away : but the court and jury, upon an action

brought, are to determine of the reafonablenefs of the

time, and of the recompence to be made for the injury

fuftained. L. Raym. 189.

VII. Tithes how to be recovered.

r. That tithes may not be loft to the fucceftbrs, it is incumbent

injoined by a constitution of archbifhop Winchelfea, thatcomFlledM>

the reclors and vicars of churches, who refpe£ting the
emai

*
'

fear or favour of men more than the fear of god, fhall

not demand their tithes with effecT:, fhall be fufpended,

until they pay half a mark of filver to the archdeacon for

their difobedience. Lind. 191.

2. The
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WhotobsfuecJ. 2. The general rule is, that the the owner of the nine

parts is to be fued for the tenth. But this rule admits of

divers exceptions : As,

Firft, If a parifhioner let his ground or herbage, it is

faid, that the parfon may fue either the owner of the

ground, or the owner of the cattle, at his election, for

the tithe ; if the cuftom be not againft it. God. 413.
But in the cafe of Fljher and Lemen

y
where cattle were

depaftured occafionally in another man's ground ; it was
agreed by the whole court of exchequer, that the owner
of the land, and not the owner of the cattle, was to pay

the tithes : And baron Page faid, that as to what had

*been faid, that the demand might be either againft occu-

pier or agifter, that could not be ; for the fame duty

could not arife in two different perfons at the fame time.

Finer. Difmes. L. a.

So, If hay be put into ricks on the ground, and after

fold -

3 the buyer cannot be fued for the tithe, but the feller

may, in cafe the tithe thereof was not paid before. God.

412.
But if one fells underwood ftanding, or corn or grafs

on the ground ; the buyer, and not the feller, lhall pay

the tithes. Boh. 158.

But if any part thereof be cut before the fale, the feller

muft anfwer the tithe thereof. Boh. 159.

So where one fells fheep, whereof the parfon is to have

a rate tithe ; the feller, and not the buyer, muft pay the

tithe for them. Boh. 158.

So if one that is owner of a coppice or wood, do cut it

down, and fell it all together; in this cafe the feller, and
not the buyer, muft anfwer for the tithes. Boh. 159.

If cattle or other goods tithable be pawned or pledged;

it is faid, that he to whom they are pledged muft pay tithe

of them. Boh. 159.
But if a man deliver cattle or goods to one, to be re-

delivered to him ; hehimfelf, and not the perfon to whom
they are delivered, muft pay the tithe for them. Boh.

If a parifhioner die before he pay his tithes; his exe-

cutor, if he hath alTets, muft pay them. Boh. 159.
To whom to be 3. By the 2 £5*3 Ed. 6. c. 13. Every perfon who {hall
paid, where the

jiave any Deaft-S or ther cattle tithable, going feeding or
panfh js not . a < „

fe
j u r

known. depaituring in any waite or common ground, whereor

the parifh is not certainly known, mall pay tithes for the

increafe of the faid cattle fo going- in the faid waft or com-
mon, to the parfon, vicar, proprietor, portionary, owner,

or
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t>r other their farmers or deputies, of the parifh, hamlet,

own, or other place, where the owner of the faid cattle

inhabiteth or dwelleth. f. 3.

4. In the faxon times, tithes were recoverable In the Anciently reco-

county court, where the bifhop or his deputy, and the venbie in the

iheriff, did fit as co-ordinate judges, there being at that county ccurU

time no feparate court of ordinary ecclefiaftical jurisdic-

tion. 2 In/?. 661.

5. By a conftitution of archbifhop Winchelfea : Forof- Recoverable in

muck as many are found, who are not willing freely to pay
c e

. U'

1

?"!!

their tithes ; we do ordain, that the pari/hioners be admor.ifhed canon law, and

ence, tivice, and thrice to pay their tithes to god and the church. b
.

v divers fta-

And if they dv not amend, they /hall firft be fufpended from
tULes '

the entrance of the church, and fo at lafi be compelled to pay

their tithes by cenfures ecclcfiaftical, if it /hall be ncceffary.

And if they /hall defire a relaxation or abfohtion of the faid

fufpcnfwi, they /hall be remitted to the ordinary of the place to

be alfolved and punijhed in due planner, Lind . 191.

By the ftatute of circumfpecle agatis, 13 Ed. 1. ft. 4.

The king to his judges fendcth greeting : Ufe your fives cir-

cwnfpe£lly in all matters concerning the clergy, not punifoing

them if they hold plea in court chri/lian, in the cafe where a

parfan doth demand of his pari/hioners oblations or tithes due and

accujlomed : In vjhich cafes the fpiriiual judge /hall have

power to take knowledge, notwithstanding the king's prohi-

bition.

Due and accuflomed] Debitas vel confuetas : By this act,

lord Coke fays, modus decimandi and real compofition

are eflabli/hed [perhaps he had better have faid, diflinguifljed-,

for both of them were eftablifhed long enough before this

«&:] for hereby tithes are divided into two parts, viz.

tithes due, which is the tenth part ; and tithes accuflomed,

which is a duty perfonal due by cuftom and ufage to the

paifon in fatisfacliion of tithes, as a yearly fum of money,

or other duty. And thefe are here called tithes acckfkrriei\

and for this modus decimandi the parfon may fue in court

chriftian, and is warranted by this acl. 2 hfl.. 490.

By the ftatute of articuli cleri, 9 Ed. 2. ft. r. c. *•,

Whereas laymen do purchafe prohibitions generally upon tithes,

ohventions, oblations, mortuaries ; the king doth anfiver to this

article, that in tithes, oblations, ebventiens, mortuaries (when

they are propounded under thefe names) the king s prohibition

/hall hold no place., altho' fur the long withholding of the fame

Vol, III. Hh the
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the money may be ejleemed at a fium certain. But if a clerk,

or a religious man, do fell bis tithes being gathered in his barn,

er otherwifie, to any man for money, if the money be demanded

before a fpiritual judge, the king's prohibition jhall lie
; for by

the fale, the fpiritual goods are made temporal, and the tithes

turned into chattels.

By the 1 8 Ed. 3. ft. 3. c. 7. Jfljereas writs of fcire facias

have been granted to warn prelates, religious, and ether clerks,

to anfwer difines in our chancery, and to fi)cw if they have any

thing, or can any thing fay, wherefore finch difimes ought ?wt to

be rejhred to the fia'ul demandants, and to anfiwer as well to us

as to the party to fiuch difimes ; fiuch writs from henceforth Jhall

not be granted, and the procefs hanging upon fiuch writs Jhall be

annulled and repealed, and the parties difmiJJ'edfrom thefiecular

judges offiuch manner of pleas.

Writs of fcire facias] This is a writ, where one hath

recovered debts or damages in the king's courts, and fueth

not for execution within a year and a day ; after which

he fhall have this writ, to warn the party ; who coming

not, or faying nothing to ftay execution, a writ of fieri

facias goes, commanding the fheriff to levy the debts or

damages, of his goods. Terms of the law.

To warn prelates, religious, and other clerks] This fcire

facias was not brought againft the poflefTors of the land

for fubtraction of tithes, but againft the prelates or other

clerks, which took the tithes after they were fevered.

Commifnons out of the chancery were directed to certain

perfons, giving them authority to inquire, whether fuch

a fpiritual perfon ought to have tithes of fuch lands ;

whereupon inquifitions were taken and returned : and if

it were found for the fpiritual perfon, upon this record

he might have a fcire facias againft any prelate, religious,

or other clerk, that took them after feverance. 2 hfit.

640.

By the 1 R. 2. c. 13. The prelates and clergy ofthis realm

do greatly complain them, for that the people of holy church,

purfuing in the fipiritual court for their tithes and their other

things, which of right ought and of old times vuere wont toper-

tain to the fame fpiritual court ; and that the judges of holy

church, having cognizance in fuch caufies, and other perfons

thereof meddling according to the law, be malicioufly and un-

duly for this caufie indicted, imprifioned, and by fiecular power

horribly epprejjed, ar.d aljo infoncd with violence by oaths and

grievous
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grievous obligations and many other means unduly compelled to

defitft and ceafe utterly of the things aforefaid^ againji the liber-

ties and franchifes of holy church : Wherefore it is ajfented9

that allfuch obligations made or to be made by durefs or violence

jhall be of no value. And as to thofe that by malice do procure

fuch indictments, and to be the fame indiclors, after the fame
indictees befo acquit ; fuch procurers Jkallfiuffer a years irnpri-

fonment-y and rejlore to the parties their damages, andjhall ru"
verthelefs make a grievous fine unto the king. And the juflices

of ajfize^ or other jufticcs, before whom fuch indiSlees foall be

acquit, Jhall have power to inquire of fuch procurers and in-

didors^ and duly to punijh them according to their defert.

By the 1 R. 2. c. 14. At what time that any perfon of
the holy church be drawn in plea in the fecular court, for his

own tithes taken by the name ofgoods taken away ; and he which

is fo drawn in plea maketh an exception, or alledgeth, that the

fubjiance andfuit of the bufmefs is only upon tithes due ofright

and of' poffejfton to his church or other his benefice : infuch cafe

the general avermentJhall not be taken, withoutJhewingfpedaily

how thefame was his lay chattel.

By the 27 H. 8. c. 20. when by the noifeof the diflb-

lution of monafteries in this parliament, laymen took 00
cafion upon trifling pretences to withdraw their tithes, it

was enacted as followeth : Forafmuch as divers evil difpofed

ferfons, inhabited infundry counties cities tewns and places of this

realm, having no refped to their duties to almighty god, but againji

right and good confidence having attempted toJubtracl and with-

hold in fiome places the whole and in fiome places great part of
their tithes and oblations, as well perfinal as pr&dlal, due unto

god and holy church ; and purfiuing fiuch their detcjlable enor-

mities and injuries, have attempted in late time pajl to difiobey

and contemn (he procefis laws and decrees of the ecclefiajlical courts

of this realm, in more temerarious and large manner than be-

fore this time hath been fieen : for reformation of which fiaid

injuries, and for unity and peace to be prefirved amongft the

kings fiubjeds of this realm, our fiovereign lord the king, being

fiupreme head on earth (under god) ofi the church of England

\

willing the jpiritual rights and duties ofi that church to be pre-

ficrved, continued and maintained, hath ordained and enacted by

authority ofi this prefent parliament, That every of his Juljeels

of this realm, according to the ecclefiaflical laws and ordinances

of his church of England, and after the laudable ufies and cufi-

toms of the parijh or other place ivhere he dwelleth or occupieth,

Jhall yield aridpay his tithes and offerings and other duties of holy

H h 2 church.
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church -, and that for fuch fubtraclions of any the [aid tithes and

offerings or other duties , thefarfan vicar curate or other party in

that behalfgrieved, may by due procefs of the king's ecclefiafiical

laivs of the churcb of England, convent the perfon offending, be-

fore his ordinary or other competent judge of this realm having au-

thority to hear and determine the right of tithes, as alfo to compel

thefame perJon offending to do and yield his duty in that behalf:

And in cafe the ordinary of the diocefe or his cotmniffary, or the

archdeocon or his official, or any ether competent Judge aforefaid,

for any contempt contumacy difobedience or other mifdemeanor of the

party defendant, Jhall make information and requejl to any of

the king's moji honourable council, or to the juflices of the peace

of thejhire zvhere fuch offender divelleth, to ajjjjl and aid the

fame ordinary commijfary archdeacon official or Judge, to

order or reform any Juch perfon in any caufe before rehearf-

ed -, that then he of the king*s faid honourable council, or

juch two juflices of the peace (tvbereof one to be of the quorum),

to zvhom fuch information or requejl Jhall be made, Jhall have

poiver to attach or caufe to be attached the perfon againfl whom
fuch information or requejl Jhall be made, and to commit him to

ward, there to remain without bail or mainprize, until he

ffallhave found Jujfcientfurety to be bound by recognizance or

othervuife before the king's faid counfellor or jujlice of the peace,

er any other like counfellor or Jujlice of the peace, to the ufe of

our faid lord the king, to give due obedience to the procefs pro-

ceedings decrees and fentenees of the ecclefiafiical court of thi<>

realm wherein fuch fuit or matter for the premiffes Jloall de-

fend or be ; and that every of the kings faid counfellors, or

two ]ujlices of the peace whereof the one to be of the quorum

as is ajarcfaid, Jhall have power to take and recordfuch recogni-

sances and obligations, f. i.

Provided, that this Jhall not extend to any inhabitant of the

city of London, concerning any tithe offering or other ecclefi-

afiical duty, grown and due to bepaid within the faid city ; be-

caufe there is another order made for the payment of tithes and

ether duties within thefaid city. {. 2.

Provided alfc, that all perfons, being parties to any fuch

fuit, may have their lawful aftion demand or profecution, ap-

peals, prohibitions, and all other their lawful defences and

remedies in every fuch fuit, according to the faid ecclefiafiical

laws, and laivs and Jlatutcs of this realm, in as ample man-

ner as they might have had if this acl had not been made

Shall have power to attach'] In the cafe of K. and Sam-

thee, II. 9 V/. when fevcral quakers had been committed

3 upon
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upon this ftatute, it was alledged, that the jurifdiction

of the fpiritual court was taken away by the act of par-

liament which gives the parfon a remedy to recover fuch

tithes by diftrefs, by warrant of a juftice of the peace:

But by the court, the faid act feems only to be an accu-

mulative remedy, and not to repeal the former act of the

27 H, 8. L. Raym. 323.

By the 32 H. 8. c. 7. (which was alfo made upon oc-

cafion of the diiTolution of monafleries, and which was
chiefly intended to enable laymen, that by the difiblution

had eftates or interefts in parfonages, or vicarages impro-

priate, or otherwife in tithes, to fue for fubtraetion of

tithes in the ccclefiaftical courts,) it is enacted as follow-

eth : Where divers perfons inhabiting in fundry countries and

places of this realm, not regarding their duties to almighty god

and to the king our fovereign lord, but in few years pajl more

ccntemptuoufy and commonly prefuming to offend and i)ifrings

the good and wholefome laws cf this reahn and gracious com-

mandments of ourfovereign lord, than in times paji hath been feen

or known, have not letted to fubtrael and withdraw the lawful

and accujlomed tithes of corn hay paftwages and other fort of
tithes and oblations, commonly due to the owners proprietaries

and pofjeffors of the parfonages vicarages and other ecclefiajlical

places within this realm ; being the more encouraged thereto^

for that divers of the kings fubjeels, being lay perfons, hav-
ing parfonages vicarages and tithes to them, and their heirs, or

to the heirs of their bodies, or for term of life or years, cannot

by the order and conrfe of the ecclefiajiical laws of this realm

fue in any ecclefiajlical court for the ivrongful vjithholding and de-

taining of the faid tithes or other duties, nor can by the order of
the common laws of this reahn have any due remedy again!} any

perfon, his heirs or affigns, that wrongfully dctaineth or with-
holdeth the fame \ by occafion whereof much controverfy fuit and
.variance is like to enfue among the king''s fubjeels, to the "feat

damage and decay of many of them, if convenient and fpeedy
remedy be not provided : It is therefore cuattrd, that all perfons

of this reahn, of what ejlate degree or condition foever they

be, fiall fully truly and effejfually divide ft- out yield or pay.^

all and fingidar tithes and offerings afrefaid, according to the

lawful cufloms ami ifages of parifes and places, where fuch
tithes or duties Jlmll arije or become due ; and if any perfon,

of his ungodly and perverfc will, /hall detain and withhold any

of the faid tithes or offerings or any part thereof, then the

perfon or perfons, being ceclrjiflical or lay, having caufe to

demand the faid tithes or offerings^ being thereby wronged >>r

H h 3 grieved
3
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grieved, Jhall and may convent the perJon Jo offending, before

the ordinary, his commijfary, or other competent minijler or

lawful judge of the place where fuch wrong jhall be done, ac-

cording to the ecclefiajlical laws ; and in every fuch caufe or

matter of fuit, the fame ordinary or other judge, having the

parties or their lawful procurators before him, jhall proceed to

the examination hearing and determination of every fuch caufe

or matter, ordinarily or fummarily, according to the courfe and

procefs of the faid ecclefiajlical laws, and thereupon givefen-

tence accordingly, i\ i, 2.

And if any of the parties jhall appeal from the fentence^

order, and definitive judgment of the faid ordinary or other

competent judge as- aforefaid ; then the fame judge Jhall, upon

fuch appellation made, adjudge to the other party the reafonable

cojls of his fuit therein before expended ; and jhall compel the

fame party appellant to fatisfy and pay the fame cojls Jo ad-

judged, by compuljory procrfs and cenfures of the faid laws

ecclefiajlical ; taking furefy of the other party to whom fuch

cojls jhall be adjudged and paid, to refiore the fame cojls to the

party appellant, ij afterwards the principal caufe of that fuit

of appeal jhall be adjudged againjl the fame party to whom the

fame cojls jhall be yielded : And fo, every ordinary or other

competent judge ecclefiajlicalfnall adjudge cojls to the other party,

upon every appeal to be made in any fuit or caufie of fubtraclion

er detention of any tithes or offerings, or in any other fuit to

be made concerning the duty of fuch tithes or offerings, f. 3.

And if any perfon, after fuch fentence definitive given

cgainji him, Jhall objlinately and wilfully refufe to pay his

tithes or duties, or fuchfunis of money fo adjudged, wherein he

Jhall be condemned for the fame j it fnall be lawful for two

jujlices of the peace for the fame Jhire, whereof one to be of
the quorum, upon information certificate cr complaint to them

made in writing by the faid ecclefiajlical judge that gave the

fame Jentence, to caufe the fame party fo refufmg to be attached

and committed to the next gaol, and there to remain without

hail or mainprifc, till he Jhall have found fiuffcient fureties to

be bound by recognizance or otherwijcy before the fame jujlices^

to the life of our lord the king, to perform the Jaid definitive

fentence andjudgment, f. 4.

Provided, that no perfon Jhall be fined or otherwife compelled

to pay any tithes, for any ?nanors lands tenements or other here-

ditaments, which by the laws or Jfatutes of this realm are dif
charged or not chargeable with the payment of any fuch tithes,

{ s-
Provided alfio, that this fi all not in any tvifie bind the inha-

bitants of the city of J^ondon and fuburbs of the fame, to pay

their
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their tithes and offerings within the fame city and fuburbs,

otherwife than they ought to have done before, f. 6.

And in all cafes where any perfen Jhall have any ejlatc of
inheritance, freehold, term, right, or interefl in any parfon-

age, vicarage, portion, penfion, tithes, oblations, or other

ecclefiajlical or fpiritual profit, which Jhall be made temporal

or admitted to be in temporal hands and lay ufes and profits

by the laws or Jlatutes of this realm, Jhall be dijjeifed deforced

wronged or otherwife kept or put from their lawful inheritance,

ejlate, feifin, pofjcjfion, occupation, term, right, or > interejl

therein, by any other perfen claiming to have interejl in or title

to the fame ; the perfon fo diffcifed deforced or wrongfully kept

or put out, his heirs, his wife, and fuch other to whom fuch

injury and wrong Jhall be done, may have their remedy in the

king's temporal courts, or other temporal courts, as the cafe

Jhall require, for the recovery or obtaining of the fame, by

writs original of praecipe quod reddat, ajjize of novel

difleifin, mortdanceftor, quod ei deforceat, writs ofdower,

or other writs original, as the cafe JI?all require, to be devijed

and granted in the king's court of chancery, in like manner

and form as they might have had for lands tenements or other

hereditaments in fuch manner to be demanded: and writs

of covenant and other writs for fines to be levied, and all ether

affurances to be had of the fame, fioail be granted in the faid

chancery, according as hath been ufed fr fines to be levied and

affurance to be had of lands tenements or other hereditaments.

Provided, that this jhall not give any remedy, caufe of ac~fion or

fuit, in the courts temporal, againfl any perfon who Jhall refufe

tofet out his tithes, or fall withhold or refufe to pay his tithes

or offerings ; but that in all fuch cafes the party, being e>:clefi-

aftical or lay, having caufe to demand or have the faid tithes or

offerings, and thereby wronged or grieved, Jhall have his re-

medy for the fame in the fpiritual courts, according to the or-

dinace in the firjt part of this adl mentioned, and not otherwife.

f. 7, 8.

6. By the 2 iff 3 Ed. 6. C. 1$. the aforefuid acls ofRecovery of tre-

the27 H. 8. c, 20. and the 32 H. 8. c 7. fhall fland Me value in the

in full force: And moreover, it is further enacled as by^he™ &T
S*

followeth ; viz. All perfons Jhall truly and jujlly, without Ed. 6.

fraud or guile, divide fet out yield and pay all manner of the

pradial tithes, in their proper kind, as they rife and happen,

in fuch manner and form as hath been of right yielded and
paid within forty years next before the making of this acl, or

of right or cujlom ought to have been paid ; and no perfon JJ)a!l

take or carry away any fuch or like tithes, which have ben:

yielded or paid within the faid forty years, or of right ettg

H h 4.
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fa /?£!><? leen paid, in the place or places iithahle of the fame,

before he hath jitftly divided or fei forth for the tithe thereof

the tenth part of the fame, or othcrwife agreed far the fame
tithes with the parfon^ vicar, or other owner proprie-

tary^ or far '):-:r nf the Jorne tithes j under the pain of forfeit

ture of treble value of the tithes fa taken or carried away.

f. i.

Truly and ir^flly, without fraud or guile] In the cafe of

Heale and $pr<at
%

T. 44 Eliz. ' In a prohibition : The
cafe was, Keale did fet out his praedial tithes, and divided

them juftly from the nine parts, and foon after carried

the fame away. Sprat fued for a fubtraclion of the fame

in the ecclefiaftical court. Heale pleaded that he had fet

them out, as above. Whereunto Sprat faid, that pre-

fently after his fetting out, he carried the fame away, to

the defrauding of the itatute. And it was adjudged, that

this was fraud and guile within this act, albeit he did juftly

divide the fame within the letter of this law. It was
further refolved, that if the owner of the corn before

feverance grant the fame to another, of intent that the

grantee fhould take away the fame, to the end to defraud

the parfon of his tithe ; this is fraud and guile within this

itatute. 2 Inji. 649.

Pradial tithes'] This branch extends only to praedial

tithes. Thus in the cafe of Booth and Southraie, E. ija.

In debt upon this Itatute by the parfon of the church,

for not fetting forth of the tithes of cheefe, calves,

lambs, cherries, and pears, to have the treble value;

the defendant pleaded nihil debet, and it was found

againft him. And it was moved in arreft of judgment,

that the faid tithes of cheefe, or calves, and lambs were

not praedial tithes, and therefore not within this branch

of the Itatute j and this act is penal, and fhall not be

taken by equity. Which was allowed by the whole
court. 2 Infl. 649.

Within forty years next before the making of this aft] This
time of forty years is here fet down, becaufe forty yearb in

the ecclefialtical court about tithes make a prefcripticn.

2 In/f, 649. I Ought, 263.
Or of right or cujlom ought to have been paid] The fen fe of

thefe words of right ought to have been paid, is of tithes to

be yielded in fpecie within forty years ; and the fenfe of

the words of right or cujlom, is, by rightful cuftom de

rnodo decimandi. 2 Infl. 650.
Under
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Under the pain of forfeiture of treble value of the tithes fa

taken or carried away] This branch doth not give the for-

feiture to any perfon in certain ; and therefore it was pre-

tended, that the forfeiture fhould be given to the king:

And thereupon, the attorney general, H. iq Eliz. did ex-

hibit an information in the exchequer, againft one Wood a

parifhioner of Iclington in the county of Cambridge, for

this treble forfeiture, for carrying away his tithes before

they were juftly divided. The defendant pleaded not

guilty ; and by a jury at the bar he was found guilty ; and
in arreft of judgment it was moved, that in this cafe the

forfeiture was not given to the king, for that the words of
the acl: be, under the -pain of forfeiture of treble value of the

tithes fo taken aivay : and whenfoever a forfeiture is given

againft him that doth difpoflefs the owner of his property,

as here he doth of his tithes, there the forfeiture is given

to the party grieved or difpoftefTed ; and the rather for that

this is an additional law, and made for the benefit of the

proprietor of the tithes. And fo it was adjudged by
Manwood and the whole court of exchequer. And this

was the flrft leading cafe that was adjudged upon this

point ; and ever fmce, it hath been received for law, that

the party interefted in the tithes (hall in an action of debt

recover the treble value, i Infl, 159. 2 Lift. 650.
And it is to be obferved, that the treble value only, and

not the tithes themfelves, nor any fatisfaction for them,
may be recovered in the temporal court : that being out of

the jurifdiction of thoie courts, and wholly in the fpiritual

court. Which is the reafon why in all fuits upon this fta-

tute, the action is not laid for fubtradtion of tithes but for

a contempt of the ftatute in not fetting them out. And
being a contempt, the action dies with him who committed
the contempt ; and doth not lie againft his executor. Gibf
697. I Fern. 60.

And it hath been held, that an action grounded on this

flatute, for not fetting forth of tithes, is not within the

ftatute of limitations; that ftatute not extending to ac-

tions grounded on acts of parliament : therefore the plain-

tiff is not by law confined to fix years, or to any other

time certain, within which to bring his action, l^atf.

.. 58.

Thus, in the cafe of Marjlon and Clcypcle^ E. 1726;
on a bill by a lay impropriator for tithes in the court of
exchequer, for about twenty four years ; the defendant,

as to fuch part of the bill as prayed difcovery and relief

for any time before within fix years next before filing the
^

bill
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bill or ferving the fubpoena, pleaded the ftatute of limi-

tations, and that he did not promife to make any fatisfac-

tion for any tithes before the faid fix years ; but it was
over-ruled by the court ; becaufe the defendant, as to

tithes, is only in the nature of a receiver or bailiff for

the plaintiff; in which cafe the ftatute of limitations doth

not operate. Bunb. 213.

If a jury give a verdict for the plaintiff, they muft find

the real value of the tithes, which (hall be trebled by the

court ; as if the jury find the real and fingle value to be

twenty pounds, they ought to give the plaintiff only fo

much, and the court mail treble it, and make that fum
given by the jury to be fixty pounds, which is the treble

value. But if the iffue be upon the cuftom of tithing,

or any other collateral point, the jury then need not to

find any value of the tithes ; for that in fuch cafe the de-

fendant fhall pay the value expreffed by the plaintiff in his

declaration : becaufe by the collateral matter pleaded in

bar, the value of the tithes fet forth in the declaration is

confefTed. Therefore in all actions brought upon this fta-

tute, if the defendant plead any collateral matter in bar

of the action, he muft take the value of the tithes men-
tioned in the declaration by proteftation ; that is, he muft

by the form of a proteftation aver, that the tithes were

not of that value as is declared ; otherwife he will be

charged with the value the plaintiff hath by his declara-

tion fet upon them. And the fame law is faid to be, if

judgment be given for the plaintiff by nihil dicit, nonfum
informatus, or upon demurrer. Watf. c. 58.

And neither damages nor cofts can be recovered with

the treble value ; becaufe the ftatute hath not exprefsly

given them : except that by the ftatute of the 8 & 9 IV.

{. 11. it is enacted, that in all aclions of debt upon thejlatuU

for not fetting forth of tithes , wherein the fingle value or da-

mage found by the jury /hall not exceed the fum of twenty

nobles ; the plaintiff' obtaining judgment , or any award of ex-

ecution after plea pleaded or demurrer joined therein, Jhall re-

cover his cojls of fuit ; and if the plaintiff Jhall become non-

fust) or fuffer a dijcontinuance, or a verdicl Jhall pafs againjl

him,, the defendant Jhall recover his cojls. f. 3.

Rreoveryof 7. By the aforefaid ftatute of the 2 & 3 Ed. 6. c. 13.
double v&lucm At all times whenfoever, and as often as any predial tithes Jhall

court by the fame ^e due at ĵe tithing of the fame ; it Jhall be lawful to every

ftatute. party to zvhom any of the faid tithes ought to be paid, or his

deputy or fervant. to view and fee their faid tithes to be juflly

and truly ft forth and fevered from^the nine parts \ and the

1 fame
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fame quietly to take and carry away : and if any perfan carry

away his corn or bay, or his other presdlal tithes, before the

tithe thereof be fet forth ; or willingly withdraw his tithes of
the fame, or of fuch other things whereof predial tithes ought

to be paid ; or do flop or let the parfon, vicar, proprietor,

owner, or other their deputies orfarmers, to view, take, and
carry away their tithes as is abovefaid ; by reafon whereof the

faid tithe or tenth is loft, impaired or hurt : then upon due proof
thereof made before the fpiritual judge, or any other judge to

whom heretofore he might have made complaint ; the party fo

carrying away, withdrawing, letting, or flopping, Jhall pay
the double value of the tenth or tithe fo taken, loft, withdrawn,

or carried away, over and be/ides the cofts charges and expences

of the fuit in the fame : The fame to be recovered before the

ecclefiafIlealjudge, according to the kings ecclefiaflicallaws. f. 2.

Provided, that no perfon Jhall be fued or otherwife com-

pelled to yield give or pay any manner of tithes, for any ma-
nors, lands, tenements, or hereditaments, which by the laws

andftatutes of this realm, or by any privilege or prefcription,

are not chargeable with the payment of any fuch tithes, or that

be difcharged by any compofition real, f. 4.

Shall pay the double value] The reafon why the double

value is by this branch to be recovered in the ecclefiaftical

court, where by the former branch the parfon at the com-
mon law fhall recover the treble, is, for that in the eccle-

fiaftical court he fhall recover the tithes themfelves ; and
therefore the value recovered in the ecclefiaftical court is

equivalent with the treble forfeiture at the common law.

2 Infl. 650.

And the double value, together with the ftatute, ought

to be exprefsly mentioned in the libel : but yet the libel

muft be fo ordered, as not to be grounded directly upon
the ftatute for more than double value ; for if the Tingle

damages, that is, the value of the tithes, be alfo ground-

ed upon it, this will be interpreted a fuing in the ipiritual

court for treble value; and a prohibition will lie. Godb.

245. Gibf 697.
Over and befides the cofls, charges, and expences] So as the

fuit in the ecclefiaftical court is more advantagious, than

the fuit for the treble forfeiture at the common law. For at

the common he fhall recover no cofts ; but he fhall recover

in the ecclefiaftical court his cofts, charges, and expences.

llnjl. 651.

8. And if any perfon dofubtraB or withdraw any manner ofManner offumg

tithes, obventions, profits, co?n?nodiiies, or other duties ( before-
toT u

_
thes in the

mentioned
J,

or any partyf them, contrary to the true meaning court'

3

<f
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of this aQy

or of any other aft heretofore made ; the party fa

fubtracling or withdrawing the fame may be convented andjued

in the kings ecclefiaflical court, by the partyfrom whom the fame

(hall befubtracled or zvithdrawn, to the intent the king's ecclefi-

#fticaljudge ?nay hear and determine the fame, according to the

kin^s ecclefiaflical laws : And it/hall not be lawful to theparfon,

vicar, proprietor, Givner, or other their farmers or deputies,

contrary to this acl, to convent or fue fuch withholder of tithes,

obventicns, and other duties aforefaid, before any otherjudge than

ecclefiaflical 2 & 3 Ed. 6. c. 13. f. 13.

And if any archbifop, bijhop, chancellor, or other judge ec-

clefiaflical, give any fentence in the forefaid caufes cf tithes,

cbventions, profits, emoluments, and other duties aforefaid, or

in any of them (and no appeal or prohibition hanging), and

the party condemned do not obey the faid fentence ; // Jhall be

lawful to every fuch judge ecclefiaflical, to excommunicate the

(aid party fo as aforefaid condemned and difobeying : In which

fentence of excommunication, if the faid party excommunicate

wilfullyftand and endure fill excommunicate by the fpace of

forty days next after, upon denunciation and publication thereof

in the parifo church or the place orparijh where the partyfo ex-

communicate is dwelling or moft abiding; the faid judge ecclefi-

efiical may then at his pleafure fignify to the king in his court of

chancers, of the ftate and condition of the faid party fo excom-

municate, and thereupon require procefs de excommunicato

capiendo to he awarded againft every fuch perfon as hath been

fo
excommunicate, f. 1 3.

And if the party in fuch cafe fallfue for a prohibition ; he

fhall, before any prohibition granted, deliver to fume of the juf-

tices or judge of the court where he demandeth prohibition, a

true copy of the libel, fuhferibed by his hand; and under the

copy °f $£ faid libel jhall be zvritten the fuggeflion wherefore he

demandeth the prohibition : And in cafe the faid fuggeflion, by

two honeft and fufficient witneffes at leaft, he not proved true in

the court where the faid prohibition jhall be fo granted, within

fix months next following after the faid prohibition fijall be fo

granted and awarded ; then the party that is letted or hindred

cf his fait in the ecclfiaftical court by fuch prohibition, fijcill

upon his requeft and fait, without delay, have a confutation

«ranted by the fame court ; and jhall alfo recover double cojls and

damages, againft the party that fo purfued the prohibition, to be

fiffaned or qffeffed by the fame court,for which cojls and damage*

the Party may have an aclion of debt. f. 1 4.

Provided, that nothing herein jhall extend to give any mini-

flcr or judge ecclefiaftical, any jurifiliclion to hold plea cf any

matter caufe or things contrary to the Jlatute of Weftrn infer

2. C. 5..
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2\ c. 5. thejlatutes of articuli cleri, circumfpecle agatis,

fylva caedua, the treatife de rcgia prohibitione, nor againji

thejlatide of I Ed. 3. c. 10; nor to hold plea in any matter,

whereof the ii?2g
y

s court of right ought to have jurifdiclion.

f. i S .

S. 13. May be convented] In the cafe of Machin and
Molton^ E. 1 1 W : It was moved for the difcharge, of a
rule by which a prohibition was granted unlefs caufe

(hewed, to the confiftory court of the archbifhop of
York ; where Molton, rector of the church of South
Collingham in the diocefe of York, preferred a libel ao-ainft

Machin for fubtraclion of tithes. And the motion for the

prohibition was grounded upon a fuggeftion, that Machin
lived within the diocefe of Lincoln, and therefore ought
not to be cited out of the diocefe where he lived, by the

23 H. 8. c. 9. And the caufe which was fhewed to the

court to difcharge the rule was, becaufe Machin had lands

within the diocefe of York, namely, in the parifh of South
Collingham ; for the tithes of corn growing upon which
lands, Molton libelled in the confiftory court of York

;

and when the citation was ferved, Machin was there, tho'

he lived generally within the diocefe of Lincoln. And by
Holt chief juftice ; if a man lives within the diocefe of
Jy and occupies lands in the diocefe of B, if he fuhtracls

tithes in i?, he may be cited and fued there ; and it is not
within the faid ftatute : for when he occupies lands in B,
that makes him an inhabitant there, and out of the intent

of the ftatute ; and by the ftatute of the 32 H. 8. c. y.f
2. the fuit for withholding of tithes in exprefs words is ap-

pointed to be, before the ordinary of the place where the

wrong was done. L. Raym. 452, 534.
Or the place or parifo] It feemeth that the words fhould

be, of the place or parifh.

S. 14. By two honejl and fvjfcieni witnejjes at lea/7] This
ciaufe was made in favour of the clergy, for proof to be
made by witnefles ; which they had not at the common law.

But if the fuggeftion be in the negative, as if the propri-

etary of a parfonage impropriate fue for tithes, and the

caufe of the fuggeftion be, that the parfonage is not im-
propriate ; or if a parfon fue for tithes of lands in his pa-

rim, and the party fue for a prohibition for that the land

fieth not in that parifh, or that the parfon that facta for

tithes was not inducted, or any the like caufe in the nega-
tive of any matter of fact ; he mall not produce any wit-

neffes by force of this branch, becaufe a negative cannot
be proved : and therefore a prohibition upon caufes in the

negative
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negative remains as it was at the common law. 2 /«/?.

662.

Proved true] It is fufficient in this cafe that enough is

proved, upon which to ground a prohibition, tho* the

fuggeftion be not fhewn to be ftri&ly and wholly true.

So where the fuggeftion was for twenty acres of pafture

and as many acres of wood in lieu of tithes, and proof

was only made of the wood j or where the fuggeftion was
for wool and lamb, and the witnefles only proved as to

the lamb ; or for a hundred acres, when there were only

fixty ; or for twenty (hillings by way of modus, where
the fum was forty {hillings : in thefe cafes, the proofs

were adjudged to be fufficient, becaufe enough was proved

to fhew, that the court chriftian ought not to hold plea

thereof. But if proof is neither made of the modus laid,

nor of any other modus 3 then the fuggeftion is not
proved. Gibf 699.
As to the clearnefs of the evidence, it is fufficient in

this cafe, if the witnefles do declare as to the matter of

the fuggeftion, that they believe it, or have known it fo,

or have heard it, or that there is a common fame of it.

Gibf. 699.
Within fix months] If there is no certainty in the firft

proof, it cannot be fupplied by good proof after the fix

months ; but if good proof is made within the time, it

may be certified after the time. Gibf 700.

Six months] That is, fix kaiendar months ; and not to

be reckoned by twenty eight days to the month. 2 Salk*

554-
Six months next following] Which muft be computed

from the tefte of the writ ; and not fix months in the

term time only, but the vacation fhall be included as part

of the time. 2 Salk. 554. L. Raym. 11J2.
Have a confutation granted] After which, the party may

have a new prohibition upon the fame libel ; inafmuch as

the ftatute of the 50 Ed. 3. againft prohibition after con-

fultation, extends not to thofe confultations for defect

of proof within ftx months, but only to confultations

which are granted upon the matter of the fuggeftion.

Gibf 700.
S. 15. Contrary to thejlatute of Weftminfter the fecond]

Concerning the writ of Indicavit, given by that ftatute.

2 Inft. 663.
Thejlatutes of articuli clcri, circumfpecle agatis, fylva

ciedua] All which, with refpccl unto tithes^ arc fpecified

in this title.

The
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Thetreatife de regia prohibitione] Which is that which

is intitled Prohibitio formata fuper artkulis. Vet. Magn.
Chart, part 2. fol 7. 2 Inft. 663.

Nor cigainjl the Jlatute of the 1 Ed. 3. c. 10.] This is

mifprinted ; for the acl: is 1 Ed. 3.7?. 2. c. 11. that if any

fuit be in the fpiritual court againft indi&ors, a prohibi-

tion doth lie. 2 Inji. 663.

9. By the 7 & 8 W. c. 6. For the more eafy and effec- f^/^11

tual recovery offmall tithes, and the value of them, where the juftices of the

famefiall he unduly fubtraded and detained, where thefame do peace,

not amount to above the yearly value offorty /hillings /rem any

one perfon ; it is enacled, that all perfonsfiall well and truly fet

cut and pay all and fmgular the tithes commonly called fmall

tithes, and compofitions and agreements for the fame, with all

offerings oblations and obventions, to the feveral reclors vicars

and other perfons to whom they /hall be due in their feveral pa-

rishes, according to the rights cufioms and prefcriptions com-

monly ufed within the faid parijhes refpeclively : And if any

perfon /hallfubtracl or withdraw, or any ways fail in the true

payment of fuch fmall tithes offerings oblations obventions or

compofitions, by the fpace of twenty days at mofl after demand

thereof; it /hall be lawfulfor the perfon to whom the fame fiall

be due, to make his complaint in writing to two or more jujlices

of the peace, within that county place or divifion where the fame

/hallgrow due, neither of which jujlices is to be patron of the

church or chapel whence the faid tithes /hall arife, nor any ways

interejled in fuch tithes offerings oblations obventions or compofi-

tions aforefaid. f. 1.

And onfuch complaint, thefaidjujlices /hall fummon in wri-

ting under tlmr hands andfeals, by reafonable warning, every

fuch perfon againjl whomfuch complaint /hall be made \ and af-

ter his appearance, or upon default of appearance, the faid

warning or fummons being proved before them upon oath, the

faid jujlices /hall proceed to hear and determine the faid com-

plaint, and upon the proofs evidences and teflimonies produced

before them, /hall in writing under their hands and feals ad-

judge the cafe, and give fuch reafonable allowance and compen-

fation for fuch tithes oblations and compofitions fo fubtracled

or withheld as they /hall judge to be jujl and reafonable, and

alfo fuch cojls and charges not exceeding ten /hillings as upon

the merits of the caufefoall appear jujl. f. 2.

And if any perfon /hall refufe or neglecl, for the fpace of
ten days after notice given, to pay or fatisfy any fuch fum of
money, as upon fuch complaint and proceeding Jjall by two fuch
jvjhces be adjudged as aforefaid j in every fuch cafe the con-

Jlables
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Jfables and churchwardens of the faid parijh, or one of them^

Jhall by warrant under the hands and feals of the faid juflices

to them directed) dijlrain the goods and chattels of the party fs

refufing or neglecting as aforefaid \ and after detaining them

[not lefs than four days; nor more than eighty 27 G. 2.

c. 20. J in cafe the faid fum fo adjudged together with reafon-

able charges of making and detaining the faid dijlrefs be not

tendred or paid by the faid party in the mean time, Jhall make
publick file thereof and pay to the party complaining fo much

of the money arifmg by fuch fale, as may fatisfy the faid fum fo
adjudged, retaining to themjelves fuch reasonable charges for
making and keeping thefaid dijlrefs as thefaidjuflices Jhall think

fit [andalfo deducing their reafonable charges of felling the faid

dijlrefs ; returning the overplus (if any Jhall be) to the owner
upon demand. 27 G. 2. c. 20.] f. 3.

And the faid jvjlices Jhall have power to adminijler an

oath. {. 4.

Provided, that this acl Jhall not extend to any tithes, ob-

lations, payments, or obventiens, within the city of London
or liberties thereof-, nor to any other city or town corporate

where thefame are fettled by acl of parliament, f. 5.

And no complaint Jhall be heard and determined by the faid

jujlices, unlefs the complaint Jhall be made within two years

next after the times that the fame tithes, oblations, obventions^

and compoftions did become due. f. 6.

Provided alfo, that any perfon finding himfelf aggrieved

ly any judgment to be given by fuch two juflices, may appeal

to the next general quarter JeJJtons to be held for that county or

other divifion \ and the juflices there fijallproceed finally to hear

and determine the ?natter ; and to reverje the faid judg-

ment, if they jhall fee caufe ; and if they Jhall find caufe to

confirm the faid judgment, they Jhall decree the Jame by order

of jeffions, and fall alfo proceed to give fuch. cojls againjf the

appellant, to be levied by dijlrefs and fale of the goods and

chattels of the faid appellant, as to them fall feem jufl and

reajonable. And no proceedings or judgment had by virtue of
this acl, fall be removed or fuperfeded by any tvrit of certi-

orari or other writ out of his ?najejlys courts at Weftminfter

or any other court, unlefs the title of fuch tithes oblations or

obventions Jhall be in quejlion. f. 7

.

Provided, that where any perfon complained of for fub-

trac'iing or zuithholding any finall tithes or other duties afore-

faid, Jhall before the juflices to tvhom Juch complaint is madey

infy'l upon any prefcription, compojition, or modus decimandi,

agreement, or title, whereby he ought to be freed from pay-

ment of the faid tithes or other dues in qucfion, and deliver

thg
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Jhall then give to the -party complaining, reasonable and fujfici-

ent fecurity to the fatisfaclion of the faid jujlices, to pay all

fuch cojh and damages, as upon a trial at law to be had for
that purpofe in any of his majejly s courts having cognizance of
that matter Jhall be given again/l him, in cafe the faid pre-

Jcripiion compofition or modus decimandi Jhall not upon the faid

trial be allowed-, in that cafe, the faid jujlices Jhall forbear

to give any judgment in the matter, and then and in fuch cafe,

the party complaining Jhall be at liberty to profade fuch perfon

for his faid fubtr action, in any other court when he might have

fued before the ?naking of this act. f. 8.

Anjd every perfon who Jhall by virtue of this acl obtain

any judgment, or againjl whom any judgment flail be obtained,

before any jujlices of the peace out of fsjfions, for fmall tithes

ablations obventions or co?npofitions, Jhall cauje or procure tlx

faid judgment to he inroiled at the next general quarter feffion to

be held for the faid county or other divijion \ and the clerk of
the peace Jhall upon tender thereof inroil the fame, and ftoall

not receive for the inrailment of any one judgment any fee or

reward exceeding one Jhilling ; and the judgment fo inrolled^

and jatisfaclion made by paying the turn adjudged, Jhall be a

good bar to conclude the faid rectors vicars and other pejjons,

from any other remedy for the faid jhall tithes oblations obven-

tions or compactions, for which the faid judgment was ob-

tained, i. 9.

And if any perfon againjl vJjom fv.ch judgment Jhall be had^

Jhall remove out of the county or other divifion before the le-

vying of the fum adjudged; the jujlices who made the judg-

ment, or one of them, Jhall certify the fame under hand and

feal to any jujli.ee of fuch other county or place wherein the

faid perfon Jhall be an inhabitant \ whit /hall, by warrant un-

der his hand and feal, to be directed to the conjlablcs or church-

wardens of the place or one of them, levy the fum fo ad-

judged to be levied, upon the goods and chattels of fuch perfon,

as fully as the faid other jn/Jices might have done, if he had

not removed as aforefaid. (. 10.

And the juftices who Jhall hear and determine any of the-

matters aforefaid, Jhall have power to give cofls, not exceeding

ten Jhillings, to the party profecuted, if they Jhall find the

complaint to be falfe and vexatious ; to be levied in manner and

form aforefaid. f. 12.

And if any perfon Jhall be fued for any thing done in the

execution of this acl, and the plaintiff' in fuch fuit Jhall d'tj-

continue his aclion, or be nan-fuil, or a verdict pafs againjl

him
; fuch perfon Jhall recover double cofls. f. 1 3.

Vol. Ill, 1 i Provided,
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Provided, that any clerk or other perfon, who Jhall begin

any juit for recovery of fmall tithes, oblations, or obventions,

not exceeding the -value of forty /hillings, in bis majeftfs

court of exchequer, or in any the ecclefiajlical courts
, Jhall

have r.o benefit by this ad for the fame matter for which he hath

Jo ftcd. f. 14.

e . t ,
10. Bv the 7 & 8 W. c, 74.. Whereas by reafon of a

suit for Makers
j ,r 1 r r- 1 7 rr J J

- 1

tithes before pretended Jcruple of conscience, quakers do rejuje to pay tithes

juftices of the and church rates ; it is enaded, that where any quaker Jhall
£eace *

refufe to pay or compound for his great or fmall tithes, or t§

pay any church rates, it JJjall be lawful for the two next

jujliccs of the peace of the fame county [other than fuch jujlice

as is patron of the church or chapel whence the faid tithes Jhall

arife, or any ways interefted in the faid tithes), upon the com-

plaint of any parfon, vicar, farmer, or proprietor of tithes^

churchwarden or churchwardens, who ought to have receive

or colled the fame, by warrant under their hands and fealsy

to convene before them fuch quaker or quakers negleding or

refuftng to pay or compound for the fame, and to examine upon

oath (or affirmation, in cafe of the examination of a quaker)

the truth and jujlice of the faid complaint, and to afcertain
and Jlate what is due and payable ; and by order under their

hands and feals to direel and appoint the payment thereof, Jo
as the fum ordered do not exceed ten pounds : and upon refufal

to pay according to fuch order, it Jhall be lawful for any one

of the faid juftices, by warrant under his hand and feal, to

levy the fame by dijlrefs and fale of the goods of fuch offender•,

his executors or adminiftrators, rendring only the overplus to

him or them, the ncceffary charges of dijlraining being thereout

firft dedueled and allowed by the faid jujlice. And any perfon
finding himfelf aggrieved by any judg?nent given by fuch two

juftices, may appeal to the next general quarter feffions to be held

for the county, riding, city, liberty, or town corporate; and
the jufliccs there Jhall proceed finally to hear and determine the

matter, and to reverfe the faid judgment, if they fee caufe ;

and if they Jhallfind caufe to continue the faid judgment, they

Jhall then decree the fame by order of fejfions, andJhall alfo pro-

ceed to givefuch cojls againjl the appellant, to be levied by dijirefs

and fale of the goods and chattels of the faid appellant^ as to

them Jhall feem juft and reafonable. And no proceedings or

judgment had by virtue of this ad, Jhall he removed orfuper-
j'ided by any writ of certiorari or other writ out of his rnajefty's

courts at Weftminfter, or any other court wbatfoever, unlefs

the title of fuch tithes foall be in queftion. f. 4.

Provided, that in cafe any fuch appeal be made as aforefaid,

no warrant of diftrefs Jhall be granted, until after fuch ap--

peal be determined, f. 5. •

And
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And by the i G. ft. 2. c. 6. 77;* #£* remedy Jhall be

had againjl any quaker or quakers, for the recovering of any

tithes or rates, or any cuftomary or other rights dues or pay-

ments, belonging to any church or chapel, which of right by

law andcujhm ought to be paid, for the Jlipend or maintenance

of any minifler or curate officiating in any church or chapel \

and any two or more juflices of the peace of the fame county

or place (other than fuch juflice as is patron of any church or

chapel or any ways interejled in the faid tithes), upon com-

plaint of any parfon vicar curate farmer or proprietor of fuch
tithes, or any churchwarden or chapelwarden, or other per-

fon who ought to have receive or collecl any fuch tithes rates

dues or payments as aforefaid, are authorised and required to

fummon in writing under their hands and feals, by reafonabh

warning, fuch quaker or quakers, againjl whom fuch complaint

jhall be made \ and after his or their appearance, or upon de-

fault of appearance, the faid warning or fummons being

proved before them upon oath, to proceed to hear and deter-

mine the faid co?nplaint ; and to make fuch order therein as in

the aforefaid acl is limited ; and alfo to order fuch cofls and
charges as they Jhall think reafinable, not exceeding ten Jhillingsy

as upon the merits of the caufe Jhall appear jujl : which or-

der Jhall and may be fo executed, and on fuch appeal may

be reverfed or affirmed by the general quarter feffions, with

fuch cofls and remedy for the fame ; and Jhall ?tot be removed

into any other court, unlefs the titles of fuch tithes dues or pay-

ments Jhall be in quefiion ; in like manner as by the aforefaid

acl is limited and provided, f. 2.

And by the 27 G. 2. c. 20. which directed! in what
manner diftrefTes fhall be made by juftices of the peace,

and which gives to the juftices power to order the goods

diftrained to be kept for a certain time before they be fold,

and gives power alfo to the officers making the diftrefs to

deducl: their reafonable charges, it is provided, that the

fame fhall not extend to alter any proviiions relating to

diftrefTes to be made for the payment of tithes and church

rates by the people called quakers, contained in the acts

of the 7 & 8 W. c. 34. and the 1 G. Ji. 2. c. 6.

In the cafe of the King againft Roger Wakefield and
others, H. 31 G, 2. An order of two juftices was made
againft three perfons being quakers, on the 1 G. Jl. 2.

c. 6. for the payment of certain cuftomary payments,

called Chapel Salary, to the reverend Mr Smith, curate of

the chapel of Burnifide in Weflmorland, where the faid

quakers had eftates chargeale with the faid payments.

On appeal to the fellions, the order was confirmed. The
I i 2 , quakers
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quakers moved for a certiorari, and tho' caufe was (hewn*
againft the ifluing of it, yet a certiorari was granted j

and the return was filed, and exceptions were taken to

it, and argued at the bar. Lord Mansfield chief

juftice delivered the opinion of the court : That the cer-

tiorari ought not to have iffiied at all ; that the return

fhould be taken off the file, and all proceedings thereon

fall to the ground, and that the orders of the juftices and
feffions -fhould be remanded. The order of the juftices

(he obferved) was made on the ftatute of the i (?»

J?.2. e. 6. which extends the 7 £2? 8 W* c. 34. concern-

ing tithes, to all cuftomary payments due to clergymen.

Thefe two acls are to be taken together as one law.

They were intended for the benefit of the quakers 5 to

prevent their being liable to expenfive fuits for refufing to

-pay tithes upon fcruples of conscience, by giving an ap-

parent compulfory method of levying tithes and other

cuftomary payments in a fummary way. This proceed-

ing cannot be removed by certiorari, unlefs the title to

cuftomary payments comes in queftion: And on this

provifo the prefent queftion arifes. The affidavits

read on the original motion for the certiorari fet forth*

that before the juftices and the feffions the defend-

ants controverted the right of the curate to thefe cufto-

mary payments. The affidavits againft the certiorari

fay, that thefe payments bave been paid from time imme-
morial ; that no inhabitant ever difputed it but thefe

quakers ; that they have enjoyed the menuages but a fevp

years, and that the former inhabitants never difputed the

right of the parfon. Taking thefe affidavits together, k
is clear-that the quakers controverted the right to the CuT-

tomary only as all as quakers controvert the payment of

all dues to all clergymen upon fcruple of confeience,

which is the cafe directly within the acl, and the proceed-

ing nmil therefore follow the directions of the adt. The
quakers thcmfelves have acknowledged the thejurifdiction

of the juftices, by appealing to the feffions; whereas had

they intended to difpute the title to thefe cuftomary pay-

'ments, they would at firft have removed the orderof two
juftices by certiorari. The only difficulty remaining

arifes from the return being already filed. But there are

feveral inftances of this court's iuperfeding a certiorari

after the return filed : As where an order of juftices is

removed, and it appears upon the return, that the parties

had a right to appeal to the feffions, and that the time for

appealing was not' expired when the certiorari iflued ; in

i'udh a cafe, this court fupcr&dcs the writ of certiorari,

quia
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quia improvide emanavit. The fame mufl "be done in the

prefent cafe.

11. Tithes being fet out, or fevered from the nine Tithes fevered to

parts, become lay chattels. Upon which foundation, befuedf»r in the

when the tithe of corn was fet out in fheaves, and tne
temporal couru

paribn would not take it, but prayed remedy in the fpi-

ritual court, a prohibition was granted. And when a
fequeflration was prayed in the temporal courts, of tithes

not fet out, the right of which was in controverfy, the

party was told, his requeft had been reasonable, if they

had been fevered from the nine parts. For the fame rea-

fon, if after feverance they are carried away by a (hanger,

the remedy is in the temporal courts ; but otherwife if

they are carried away by the owner : becaufe his fctting

them out, in order to carry them away, is a fraudulent

fetting out. Gibf 689.

And judgment of praemunire hath been given againft a
man for fuing in the fpi ritual court for tithes, alledgjng

the fame to be fevered from the nine parts. 3 Injl,

121.

12. Notwithflandrng all thefe ftatutes, tithes, (if of Sl,Jt fortiil»M»»

any confiderable value) are now generally fucd for in the
e*

1

^
"*"

courts of equity by englifli bill, and for the molt part in

the exchequer chamber ; but not upon the ftatute for

treble or double value : for there can be no fuit in equity

for the recovery of the double or treble value. Wood b. 2.

c. 2. Vln. Difmes. M. b.

13. It the incumbent dieth, his executor may recover incumbent dying

the tithes which became due in the teftator's life time
^

but he is not intitled to the treble value upon the ftatutc
1* Vern 60.

M. 1730. In the exchequer: A reclor agreed with his

parifiiioner for tithes, for a certain fum payable yearly at

.iYTichaclmafs. The rector died about a month before

Michaelmafs. The agreement determining by the death
of the parfon, the fucceffor fhall be intitled to tithes in

kind only from the death, and the executor of the laft

incumbent to a proportion according to the agreement till

the time of the teftator's death : and this is by an equita-

. able conftruction. Bunb. 294.
By the ftatute of the 116. 2, c. 19. 7Wiereasy where

a kjjor a landlord having only an efiate for life in the lands

tenmmp or hereditaments demifed^ happens to die before or on
the day on which any rent is rcferved or made payable

, fuch rent

or any part thereof is not by law recoverable by the executors or

ndnumjlrator: of fuch kjf'or or landlord -, nor is the pcrfon in

I i 3 rsvtrfkik
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rtvcrfion intiiled thereto, any ether than for the ufe and
occupation of fuch lands tenements or hereditaments from the

death of the tenant for life ; of which advantage hath been

often taken by the under-tenants, who thereby avoid paying any
thing for the fame : for remedy thereof it is cnacled, that

where any tenant for lifefiall happen to die, before or on the day
on which any rent was referved or made payable, upon any demife

or leafe of any lands tenements or hereditaments, which deter-

mined on the death of fuch tenant for life-, the executors or ad-

minifirators of fuch tenant for life Jhall and may, in an aclion

on the cafe, recover of andfromfuch under-tenant offuch lands

tenements or hereditaments, if fuch tenant for life die on the

day on which the fame was made payable, the whole, or if
before fuch day, then a proportion of fuch rent, according to the

time fuch tenant for life lived, of the lajl year, or quarter of
a year, or other time in which the faid rent was growing due

as aforefaid; making all jufl allowances, or a proportionable

part thereof refpeclively. f. 15.

VIII. Tithes in London.

In the feveral acls of the 27 H. 8. c. 20. 32 H. 8.

£.7. 2& 3 Ed. 6. c. 13. and 7 &f 8 IF. c. 6. there is

a provifo, that nothing therein fhall extend to the city of

London, concerning any tithe, offering, or other eccle-

fiaftical duty, grown and due to be paid within the faid

city \ becaufe there is another order made, for the pay-

ment of tithes and other duties there.

Which order is as followeth : It appcareth by the re-

cords of the city of London, that Niger bifhop of

London, in the 13 Hen. 3. made a conftitution, in

confirmation of an ancient cuftom formerly ufed time

out of mind, that provifion fhould be made for the

minifters of London in this manner ; that is to fay, that he
who paid the rent of 20 s for his houfe wherein he dwelt,

fhould offer every funday, and every apoflle's day whereof
the evening was failed, one halfpenny ; and he that paid

but 10 s. rent yearly, fhould offer but one farthing : all

which amounted to the proportion of 2 s 6 d in the pound ;

for there were 52 funday s, and 8 apoftles days the vigils

cf which were fafled. And if it chanced that one of the

apoftles days fell upon a funday, then there was but one

halfpenny or farthing paid ; fo that fometimes it fell out

to be fomewhat lefs than 2s 6d in the pound.

And it appears by the book cafes in the reign of Ed-

ward the third, that the provifion made for the minifters

of
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of London, was by offerings and obvehtions ; albeit

the particulars are not ailigned there, but muft be under-

ftood according to the former ordinance made by Niger.

And the payment of 2s 6d in the pound continuing un-
til the 13 Ric. 1, Arundel archbifhop of Canterbury made
an explanation of Niger's conftitution, and thruft upon
the citizens of London two and twenty more faint days

than were intended by the conftitution made by Niger

;

whereby the offerings now amounted unto the fum of 3 s

5d in the pound. And there being fome relucfation by
the citizens of London, pope Innocent in the 5 Hen. 4.

granted his bull, whereby Arundel's explanation was con-
firmed. Which confirmation ( notwithstanding the dif-

ference between the minifters and citizens of London,
about thofe two and twenty faint days which were added

to their number) pope Nicholas alfo by his bull did con-
firm in the 31 Hen. 6.

Againff. which the citizens of London did contend

with fo high a hand, that they caufed a record to be made,

whereby it might appear in future ages, that the order of

explanation made by the archbifhop of Canterbury was
done without calling the citizens of London unto it, or

any confent given by them. And it was branded by them
as an order furreptitioufly and abruptly obtained, and
therefore more fit to have the name of a deftru&ory than a

declaratory order.

Neverthelefs, notwithstanding this contention, the pay-

ment feemeth to have been moft ufualiy made according

to the rate of 3s 5d in the pound. For Lindwood who
writ in the time of Hen. 6. in his provincial conftitutions

debating the queftion, whether the merchants and artifi-

cers of the city of London ought to pay any tithes, fhew-

eth, that the citizens of London, by an ancient ordi-

nance obferved in the laid city, are bound every lord's

day and every principal feaft day either of the apoftles or

others whofe vigils are faffed, to pay one farthing for

every 10 s rent that they paid for their houfes wherein

they dwelt.

And in the 36 Hen. 6. there was a compofition made
between the citizens of London, and the minifters, that

a payment mould be made by the citizens according to the

rate of 3s 5 d in the pound : and if any houfe were kept

in the proper hand of the owner, or were demifed with-

out refervation of any rent; then the churchwardens of

the parifh where the houfes were, mould fet down a rate

I i 4 of
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ot the houfes, and according to that rate payment fhouJd

be made.

After which compofition fo made, there was an act of

common council made in the 14 Edw. 4. in London,

for the confirmation of the bull granted by pope Nicho-

las.

But the citizens of London finding that by the com-

mon laws of the realm, no bull of the pope nor arbitrary

compofition, nor a£r, of common council could bind them

in fuch things as concerned their inheritance ; they ftill

wreltled with the clergy, and would not condefcend to

the payment of the faid 1 1 d by the year, obtruded upon

them by the addition of the two and twenty faint days:

whereupon there was a fubmiflion to the lord chancellor

and divers others of the privy council in the time of king

Hen, 8 ) and they made an order for the payment of tithes

according to the rate of 2 s o,d in the pound j which or-

der was firit promulgated by a proclamation made, and

afterwards eftabliihed by an acl: of parliament made in the

27 H. 8. c. 21, intitled, " An a£ for the payment of
* fc tithes within the city and fuburbs of London, until

* c another law and order fhall be made and publifhed for
* c the fame." Privilegia Londini. 456, 7, 8.

And ten years after this another law and order was

made, by the flatute of the 37 H, 8. c. 12. as followeth :

Where of late time, contention ftrife and variance hath

rifen and grown, within the city of London and the li-

berties of the fame, between the parfons vicars and cu-

rates of the faid city and the citizens and inhabitants of

the fame, for and concerning the payment of tithes ob-

lations and other duties within the laid city and liberties 5

for appealing whereof, a certain order and decree was
made thereof, by the mod reverend father in god Thomas
archbifhop of Canterbury, Thomas Audley, knight,

lord Audley of IValden, and then lord chancellor of

England now deccafed. and other of the king's moll ho-

nourable privy council ; and alio the king's letters patents

and proclamation was made thereof, and directed to the

faid citizens concerning the fame; whereupon it was af-

ter enacted in the parliament holden at Weitmini'lcr by

prorogation the fourth day of February in the twenty-

feventh year of the king's moll noble reign, that the

citizens and inhabitants of the fame city mould, at Eafter

then next following, pay unto the curates of the faid city

arid iuhurbs, all fuch and like fums of money, for tithes

oblations and other duties, as the faid citizens and inha-

bitants
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bitants by the order of the faid late lord chancellor,

and other the king's moft honourable council, and true

king's faid proclamation, paid or ought to have paid by
force and virtue of the faid order at Eafter in the year

1535 ; and the fame payments fo to continue from time

to time, until fuch time as any other order or law fhould

be made by the king and the two and thirty perfons by the

king to be named, as well for the full eftablifhment con-

cerning the payment of all tithes oblations and other du-
ties of the inhabitants within the faid city fuburbs and li-

berties of the fame, as for the making of other ecclefi-

aftical laws of this realm of England ; and that every

perfon denying to pay as is aforefaid, fhould by the com-
mandment of the mayor of London for the time being,

be committed to prifon, there to remain until fuch time

as he fhould have agreed with the curate for his faid tithes

oblations and other duties as is aforefaid, as in the faid

aft more plainly appeareth : fince which act, divers va-

riances contentions and ftrifes are newly rifen and grown,
between the faid parfons vicars and curates and the faid

citizens and inhabitants, touching the payment of the

tithes oblations and other duties, by reafon of certain words
and terms fpecified in the faid order, which are not fo

plainly and fully fet forth, as is thought convenient and
meet to be ; for appeafing whereof, as well the faid par-

fons vicars and curates, as the faid citizens and inhabi-

tants, have compromised and put themfelves to ftand to

fuch order and decree touching the premifTes, as (hall be

made by the faid right reverend father in god and the

feveral other perfons here under mentioned, for a final

end and conclulion to be had and made touching the pre-

mifTes for ever : And to the intent to have a full peace and

perfect end between the faid parties, their heirs and fuc-

ceflbrs, touching the faid tithes oblations and other duties

for ever, it is enacted, that fuch end order and direction

as fhall be made by the forenamed archbifhop and the fe-

veral other perfons as aforefaid, or any fix of them, before

the firft day of March next enfuing, concerning the pay-

ment of tithes oblations and other duties within the faid

city and the liberties thereof, and enrolled of record in

the high court of chancery, fhall ftand remain and be as

an act of parliament, and fhall bind as well all citizens

and inhabitants of the faid city and liberties for the time

being, as the faid parfons vicars curates and their fuc-

cefTors for ever, according to the effect purport and in-

tent of the faid order and decree fo to be nmde and in-

rolled ;
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rolled; and that every perfon denying to pay any of ftjs

tithes oblations or other duties, contrary to the faid de-

creee fo to be made, mall by the commandment of the

mayor of London for the time being, and in his default

or negligence by the lord chancellor of England for the

time being, be committed to prifon, there to remain

till fuch time as he hath agreed with the curate for the

fame.

Which decree made in purfuance hereof is as follow-

eth : viz.

( 1 ) As touching the payment of tithes in the city of Lon-
don, and the liberties of the fame, It is fully ordered and de-

creed by the mo/I reverend father in god Thomas archbijhop of
Canterbury primate and metropolitan of England, Thomas
lord Wryothefly lord chancellor of England, William lord

St John preftdent of his majejifs council and lord great majler

of his majejlys houfhold, John lord Ruflel lord privy feal,

Edward earl of Hertford lord great chamberlain of England,

John vifcount Lifle high admiral of England, Richard

Lifter knight chief juflice of England, and Roger Cholmely
knight chief baron of his majejlys exchequer; this twenty-

fourth day of February in the year of our lord 1545, accord-

ing to the Jlatute in fuch cafe lately provided, that the citizens

and inhabitants of the faid city and liberties thereoffor the time

beings Jhall yearly without fraud or covin for ever pay their

tithes to the parfons vicars and curates of the faid city and their

fuccejfors for the time being, after the rate hereafter following

that is to wit. Of every 10 s rent by the year, of all houfes

Jhops warehoufes cellars flables and every of them, within the

faid city and liberty thereof, 16 d f.
And of every 20 s rent

by the year is, gd; and fo above the rent of 20 s by the year,

afiending from 10 s to 10 J, according to the rate afore-

faid.

(2) Item, that where any leafe is or fijall be made of any

dwelling houfe or houfes% Jhops, warehoufes, cellars, or /tables,

or any of them, by fraud or covin, referving lejs rent than hath

been accujlomed or is ; or where any fuch leafe Jhall be made

without any rent referved upon the fame, by reafon of any fine

or income paid beforehand, or by any other fraud or covin ; in

every fuch cafe, the tenant or farmer Jhall pay for his tithes of

the fame, after the rate aforefaid, according to the quality of

fuch rents as the fame were lajl letten for without fraud or

covin before the making of fuch leafe.

f 3) Item, that every owner or inheritor of any dwelling

houfe or houfes, Jhops, warehoufes, cellars, or flables, inhabiting

or occupying thefame himfelf Jhall pay after fuch rate, accord-

ing
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ing to the quantity of fuch yearly rent as tbej ante was ajll it-

ten for, without fraud or covin.

(4) Item, if any per[on hath taken, or hereafter Jhall take

any. meafe or manfion place by leafe, and the taker thereof*
his

executors or aJJigns, doth or Jhall inhabit in any part thereof,

and hath within eight years lajl pajl before this order, or here-

after Jhall let out the reftdue of the fame ; in fuch cafe, the

principal farmer or farmers or firjl taker or takers thereof,

their executors or aj/igns, fhall pay their tithes after the rate

abovefaid, according to the quantity of their rent by the

year.

(5) And if any perfon Jhall take divers manfion houfes,

Jhops, warehaufes, cellars, or Jlables, in one leafe, and Jhall

let out one or more of them, and fjall keep one or more in his

own hands, and inhabit in the fame ; the faid taker, and his

executors or affgns, Jhall pay their tithes after the rate above'

faid, according to the quantity of the yearly rent offuch man-

fion houfe or houfes retained in his own hands ; and his afjignees

of the refidue of the faid manfion houfe or houfes, Jhall pay their

tithes after the rate abovefaid^ according to the quantity of
their yearly rents.

(6) Item, if fuch farmer or farmers, or his or their af-

figns, of any manfion houfe or houfes, warehoujes, Jhops, cellars,

orJlables, hath at any time within eight years lajl pajl, or Jhall

hereafter let over all the faid manfion houfe or houfes contained

in his or their leafe, to one or more perfons ; the inhabitants,

lejp.es, or occupiers thereof^ fhall pay their tithes after the rate

of fuch rents as the inhabitants, leffees, or occupiers, and their

affigns have been or Jhall be charged withal, without fraud or

covin.

(7) Item, if any divcUing houfe within eight years lajl pajl

was, or hereafter Jhall be converted into a warehouje, Jlore-

hyufe, or fuch like ; or if a warehouje
, Jlorehoufe, or fuch like,

within the faid eight years was, or hereafter fhall be con-

verted into a dwelling houfe ; the occupiers thereof Jhall pay

tithesfor the Jame, after the rate above declared of manfion

houfe rents.

(8) Item, that where any perfon fhall demife any dyehoufe

or brewhoufe, with implements convenient and necejfary for

dying or brewing, referving a rent upon the fame, as well in

refpecl of fuch implements, as in refpecl of fuch dyehoufe or

brewhoufe ; the tenant Jhall pay his tithes after fuch rate as is

abovefaid, the third penny abated: And every principal houfe

or houfes, with key or wharf, having any crane or gibet be-

longing to the fame, Jhall pay after the like rate of their rents

as is aforefaidy the third penny abated -, and other wharfs be-

longing
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\

longing to houfei having no crane or gibet, /ball pay for tithe:

as /hall he paidfor man/ton houfes in form afore/aid.

(ft) Item, that where any manfion houfe with a /hop, ft
a-

hh, warehouse, wharf with crane , timber yard, teinter yard,

or garden belonging to the fame, or as parcel of the fame, is

or /hall be occupied together \ if the fame be hereafter fevered

or divided, or at any time within eight years lajl paft were

fevered or divided, then the farmers or occupiers thereof'/hall

pay fuch tithes as is abovefaidfor fuch Jhops, /table, warehoufes,

wharf with crane, timber yard, teinter yard, or garden afore-

faid, fo fevered or divided, after the rate of their feveral rents

thereupon referved.

( 10) Item, that the faid citizens and inhabitants /hall pay

their tithes quarterly, that is to fay, at the feaji of Eafter,

the nativity of St John Baptift, the feajl of St Michael

the archangel, and the nativity of our lord, by even por*

tions.

(ii) Item, that every houfholder paying 10 s rent or above',

/hallfor him or herfelfbe difcharged of their four offering days y

but his wife, children, fervants, or others of their family, ta-

king the rites of the church at Eajler, /hall pay 2 d for their

four offering days yearly.

(12) Provided always, and it is decreed, that if any houfe

which hath been or hereafter /hall be letten for 1 o s rent by

the year, or more, be or hath been at any time within eight

years lajl pajl, or hereafter /hall be divided and leafed, into

fmall parcels or members, yielding lefs yearly rent than I o s by

the year ; the owner, if he fjall dwell in any part offuch

houfe, or elfe the principal leffee (if the owner do not dwell in

Come part of the fame) /hall pay for the tithes after fuch rate

of rent, as the fame houfe was accujlomed to be letten for be-

fore fuch divifion or dividing into parts or members : And the

under farmers and leffees to be difcharged of all tithes for fuch

(mall parcels parts or members, rented at lefs yearly rent than

10 Jh by the year without fraud or covin, paying 2 d yearly for

four offering days.

( l ?>)
Provided alway, and it is decreed, that for fuch gar-

dens as appertain not to any manfion houfe, and which any per~

fan holdeth in his hands for pleafure, or to his own ufe \ the

perfon holding the fame /ball pay no tithes for the fame. But

if any perfon which /ball hold any fuch garden, containing half

en acre or more, /hall make any yearly pro/it thereof by ivay of

fale \ he /hall pay tithes for the fame after fuch rate of his

rent, as is herein firft above fpecified.

^14) Provided alfo, that if any fuch gardens nozu being of

the quantity of half an acre or more, be hereafter by fraud or

CQVVl
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covin divided into lefs quantities j then to pay according to the

rate above/aid.

(15) Provided alway, that this decree Jhall not extend to

the houfes of great wen, or noblemen, or noblewomen, kept in

their own hands, and not letten for any rent, which in times

pajl have paid no tithes, fo long as they Jhallfo continue unlet-

ten : nor to any halls of crafts or companies, fo long as they be

kept unletten, Jo that thefame halls in times pajl have not ufed
!to pay any tithes.

(16) Provided always, and it is decreed, that this prefent

order and decree Jhall not in any wife extend to bind or charge

anyJheds, Jlables, cellars, timber yards, nor teinter yards, which

were never parcel of any dwelling houfe, nor belonging to any

dwelling houfe, nor have been accujlomed to pay any tithes ;

but that the faid citizens and inhabitants Jhall thgreof be

quit of payment of any tithes, as it hath been ufed and ac-

cujlomed.

(17) Provided alfo, and it is decreed, that where lefs fu?n

than after 16 d I in the 10 s rent, or lefs fum than 2 s 9 d
in the 20 s rent, hath been accujlomed to be paid for tithes ;

in fuch places thefaid citizens and inhabitants, pall pay but on-

ly after fuch rate as hath been accujlomed.

(
\S) Item, it is alfo decreed, that if any variance contro-

verfy orJlrife ftjall arife in the faid city for non-payment of any

tithes ; or if any variance or doubt Jhall arife upon the true

knowledge or divifwi of any rent or tithes, within the liberties

of the faid city, or of any extent or ajfejfmenx. thereof-, or if

any doubt arife upon any other thing contained within this de-

cree ; then upon complaint made by the party grieved, to the

mayor of the city of London for the time being, the faid may-

or by the advice of counfelJhall call the parties before him, and

make a final end in the fame, ivitb cofls to be awarded by

the difcretion of the faid mayor and his affjlants, according to

the intent and purport of this prefent decree.

( ioJ And if the mayor.fnall not mak-e an end thereof within

two months after complaint 'to him made, or if any of the faid

parties find themfives aggrieved ; the lord chancellor of Eng-
land for the time being, upon complaint to him made within

three months then next following-, Jhall make an end in the fame,

with fuch cojls to be awarded as ftjall be thought convenient,

according to the intent and purport of the faid decree.

(10) Provided always, that if any perJon take any tene-

ment for a lefs rent than it ivas accujlomed to be letten for,

by reafon of great ruin or decay, burning, or fuch like occajion;

er misfortunes j fuch perfen7 his executors or ajfigns, Jhall pay

tithes
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tithes only after the rate ofthe rent referved in his leafe, and nom
otherwife, as long as thefame leafejba/l endure.

(r) Of every ios rent by the year'] It was refolved, in

the cafe of Dr Meadhoufe againft Dr Taylor, that a rent

for half a year, and afterwards for another half year, is

a yearly rent, or a rent by the year, within the meaning
of this decree. Noy 130.

Of all houfes] In the cafe of Green and Piper, E. 34
Eliz. it was fuggefted, in order to hinder the granting

of a confultation, that the houfe belonged to a priory

which was difcharged of tithes by bull. But the court

replied, that by the common law houfes paid no tithes ;

and the right in the prefent cafe fubfifting immediately

upon this ftatute, which lays them upon every houfe, no
exemption (hall be allowed, but to fuch houfes as are

fpecially exempted by the ftatute itfelf. Cro. Eliz. 276.

(2) By reafon of any fine or income paid beforehand, or by

any other fraud or covin] M. 5 "Ja. Between Skidmorc and

Eire plaintiffs in a prohibition againft Bell parfon of St

Michael Queen-hithe in London ; the cafe was this :

The faid parfon libelled before the chancellor of London
for the tithes of an houfe called the boar's head in Bread-

ftreet in the faid parifh, the ancient farm rent whereof

was 5 1 at the time of the faid decree and after j and that

of late a new leafe was made of the faid houfe, rendring

the rent of 5 1 a year, and over that a great income or

fine which was covenanted and agreed to be paid yearly

at the fame day ; that the rent was paid as a fum in grofs,

ajid that fo much rent might have been referved for the

faid houfe, as the rent referved and the fum in gtofs

amounted unto ; which refervation and covenant were

made to defraud the faid parfon of the tithes of the

true rent of the faid houfe, which to him did ap-

pertain by the purport and true intention of the faid decree.

And in this cafe four points were refolved by the court

:

I. If fo much rent be referved, as was accuftomed to be

paid at making of the faid decree (whatfoever fine

or income be paid), that the parfon can aver no

covin ; for the words of the decree be, " Where
" any leafe is or fhall be made of any dwelling
" houfe by fraud or covin, in referving lefs rent than
" hath been accuftomed" : fo as if the accuftomed rent

be referved, no fraud can be alledged ; for the fraud by

2 the
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the decree is, when lefTer rent than was then accuftomed

to be paid is referved, or if no rent at all be referved, for

then tithe fhall be paid according to the rent that then was
laft before referved to be paid. So as the decree confifteth

upon four points ; firft, where the accuftomed rent was
referved ; fecondly, where the rent was increafed, there

the tithes mould be paid according to the whole rent

;

thirdly, where lefTer rent was referved ; and fourthly,

where no rent was referved, but had been formerly re-

ferved. And this acl: and derree were very beneficial for

the clergy of London, in refpecl: of that which they had
before. And the defendant in his libel confefleth, that

the accuftomed rent was referved ; and therefore no caufe

of fuit. 2. It was refolved, that as to fuch houfes as

were never lettcn to farm, but inhabited by the owner,
this is cafus ornifTus, and fhall pay no tithes by force of

the decree. 3. It was refolved, that where the decree

faith, " Where no rent is referved by reafon of any
" fine or income paid beforehand"; albeit no fine or in-

come be paid in that cafe, yet if no rent be referved, the

parfon fhall have his tithes according to the decree; for

that is put but for an an example or caufe, why no rent is

referved ; and whether any fine or income were paid or

no, is not material as to the parfon. 4. It was refolved,

that the parfon could not fue for the faid tithes in the

ecclefiaftical court ; for that the acl and decree that raifed

and gave thefe kinds of tithes, did limit and appoint how
and before whom the fame mould be fued for, and did ap-

point new and fpecial judges to hear and determine the

fame. And in the end it was awarded, that the prohibi-

tion fhould ftand. 2 Inji. 660.

(18) Upon complaint made] In the aforefaid cafe of Dr
Meadboufe and Dr Taylor, it was held by the court, that

the complaint ought to be in writing (and not by word of

mouth only), in nature of a monftrans de droit declaring

all the title. Noy 130.

To the Mayor] Purfuant to the aforefaid cafe of Skid-

more and Eire,- divers prohibitions have been granted

(when tithes were fued for upon this ftatute) to the eccle-

fiaftical court. But when it was pleaded in the year 1658,
that the right- of tithes, upon the foundation of this a6t,

could not be cognizable in the exchequer, by reafon of
the provifion therein made for determining of all con-
troveriies before the lord mayor or lord chancellor ; it

was



496 %it^ts:
was held clearly by the barons, that the court of exche-

quer had jurisdiction in the caufe, becaule the act had no
negative words in it. — Upon which Dr Gibibn
ihrewdly obferves, that if affirmative words will not ex-

clude the temporal court, it may be hard to find a good

reafon, why (according to the foregoing judgments) they

fhould exclude the fpiritual court. Gibf 1223.

After all, notwitftanding this fettlement by the afore-

faid decree, divers prefcriptions for the payment of lefler

rates than the parfons might require by the faid fettle-

ment (as to pay 10s. for the tithe of an houfe, altho*

the rent thereof was 40 1 a year or more) have been gained

and allowed. But upon the occafion of the fire of Lon-
don in the year 1666, as to the churches and houfes

thereby confumed, another ftatute was made, namely,

the 22 & 23 C. 2. c. 15. which is as followeth : Whereas

the tithes in the city of London were levied and paid with

great inequality , and are fince the late dreadful fire therey in

the rebuilding of the famey by taking away of fome houfesy

altering thefoudations of many, and the new creeling of others

\

fo diforderedy that in cafe they Jhould not for the time to come

be reduced to a certainty', many controversies and fuits of law

might thence arife ; it is therefore enacledy that the annual cer-

tain tithes of the parijhes within the faid city and liberties

thereof whofe churches have been demoliJl)edy or in part con-

fumed by the late firey and which faid parijhes by virtue of an

acl of this prefent parliament remain and continue Jingle as

heretofore they werey or are by the faid acl annexed or united

into one parijh refpeclivcly y Jliall be as followeth ; that is to

fayy the annual certain tithes , or Jum of money in lieu of
titheSy

(1) Of the parijh of Alhallows Lombard ftreet nol.
'

( 2 ) Cy St Bartholomew Exchange iool.

(3) Of St Bridget, alias Brides •» 120I.

(4) Of St Bennet Finck —— 100 1.

(5) Of St Michael Crooked-lane iool.

(6) Of St Chriflopher . 120I.

(7) Of St Dionis Back-church 120I.

(8) Of St Dunftan in the eaft 200 1.

(9) Qf St James Garlick-hythc iool.

(10) Of St Michcal Comhill 140 L
(il) Of St Michael Baflifhaw — 132I. IIS.

(12) Of St Margaret Lothbury iool.

(13) Of St Mary Aldermanbury 150L
(14) Of St Martin Ludgate 160I.

(15J Of St Peter Cornhill nol.

3 W Of
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16) Of St Stephen Coleman-ftreet — no I.

17) Of St Sepulchre " 200 1.

(18) Of Alhallows Bread-ftreet, and St John
Evangelift 1 40 1.

19) Of Alhallows the great, and Alhallows

the lefs 2001*

20) Of St Alban Wood-ftrect, tf«</St Olaves

Silver-ftreet 170I.

21). Of St Anne and Agnes, and St John
Zachary 140I.

22) Of St Auguftine, and St Faith 172I.

23) Of St Andrew Wardrobe, and St Anne
Black-friars 140 1.

24) Of St Antholin, andSt John Baptift —1 120I.

25) Of St Bennet Grace-church, and St

Leonard Eaftcheap 140L
26) Of St Bennet Pauls-wharf, and St Peter

Pauls wharf ' iool.

27) Of Chrift church, and St Leonard Fof-

ter-lane 200 1.

28) Of StEdmondtheking, and St Nicholas
Aeons 1 8.0 1.

29) Of St George Botolph-lane, and St Bo-
tolph Bilingfgate — • 180 1.

30) Of Laurence Jury, and St Magdalen
Milk-ftreet 120L

31) Of St Magnus, and St Margaret New
Fifh-flreet 170I.

32) Of St Michael Royal, and St Martin

Vintry —. • 140 1.

33) Of St Matthew Friday-ftreet, and St

Peter Cheap * —1

—

150I.

34) Of St Margaret Pattons, and St Gabriel

Fen-church *— -—*»- 120I.

35) OfSt Mary at U\\\,and St Andrew Hubbard 200 h
36) Of St Mary Woolnoth, and St Mary

Woolchurch 160I.

37) Of St Clement Eaftcheap, and St Mar-
tin Orgars —- 140I.

38) Of St Mary Ab-church, and St Law-
rence Pountney —1

—

I20L

39) Of St Mary Aldermary, and St Thomas
apoftle 150 1.

40) Of St Mary le Bow, St Pancras Super-

lane, and Alhallows Honey-lane - 200I.

41) Of St Mildred Poultry, W.St Mary
Cole-church 170I.

Voi,, JJJ, K k (42) Of
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(42) Of St Michael Wood-ftreet, and St

Mary Staining 1 00 1.

(43) Of St Mildred Bread-ftreet, and St Mar-

garet Mofes —

—

130I.

(44) Of St Michael Queenhyth, and Trinity 160I.

(45) °f St Ma
^>
dalen °id Fifh-ftreet, and St

Gregory —— 120I.

(46) Of St Mary Somerfet, and St Mary
Mounthaw iiol,

(47) Of St Nicholas Coleabby, and St Nicho-

las Olaves * — 130 U

(48) Of St Olave Jewry, tfW St Martin Iron-

monger-lane 120U

(49) Of St Stephen Walbrook, and St Bennet

Sheerhogg • iool.

(5°) Of St Swythin, and St Mary Bothaw -— 1401,

(50 OfStVedaft, alias Fofrer's, and St Mi-
chael Quern 1

• 160I,

f. 2,

Which refpeclive fums of ?noney to be paid in lieu of tithes

within the faid refpeclive parifhes, and ajfejfed as herein af-

ter is directed, Jhall be the refpeclive certain annual mainte-

nance (over and above glebes and perquiftes, gifts and bequejls

to the refpeclive parfon vicar and curate of any parijh for the

time beings or to their fuccejjors refpeBlvely, or to others for

their ufe) of the faid refpetcive parfons vicars and curates,

who jhall be legally inflituted inducled and admitted into the

refpeclive parifoes aforzfaid. f. 3.

And for the more equal levying of the fame upon the

feveral houfes buildings and other hereditaments within

the refpeclive parifhes, aftefiments were ordered to be

made before July 24, 167 1, upon all houfes, flops, ware-

houfes, and cellars, wharfs, keys, cranes, waterhoufes, tofts

of ground (remaining unbuilt), and all other hereditaments

whatfoever {except parfonage and vicarage houfes), the whole

refpeclive fum by this acl appointed, or fo much of it as is

more than what each impropriator is by this acl injoined to

allow, f. 4, 5, 6, 7.

And three tranfcripts of the affeflments were to be

made; one to be depofited amongfl the records of the

city, another in the regiftry of the bifhop of London, and
another in the parifh veftry refpectively, for a perpetual

memorial thereof,
f. 8.

The fums ajfeffed to be paid to the refpeclive parfons vicars

and curates, at the four mojl ufual feajls, to wit, at the an-

nunciation of the blejjed virgin, the nativity of St John Bap-

tift,
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tift, the feaft of St Michael the archangel, and the nativity

of our bleffed faviour, or within fourteen days after each of
thefeajls aforefaid, by equal payments ; tue refpeclive payments

thereof to begin and commence only from fuch time as the

incumbent Jhall begin to officiate or preach as incumbent.

f. 9.

Impropriators Jhall pay what bona fide they have ufed and

ought to pay to the refpeclive incumbents at any time before

the faid late fire ; thefame to be computed as part of the main-

tenance of fuch incumbe -it . f. 10.

And if any inhabitant Jhall refufe or neglect to pay to the in-

cumbent the Jum appointed by him to be paid (the fa?ne being

lawfully demanded upon the prcnifjes) \ it Jhall be lawful for
the lord mayor, upon oath to be made before him of fuch refufal

or negletl, to grant out warrants for the officer or perfon ap-

pointed to colled the fame, with the ajjiflance of a conjlable in

the day time, to levy the fame by dijlrejs and file of the goods

of the party fo refufing or neglecting \ rejloring to the owner

the overplus over and above the faid arrears and the reafonable

charges of making fuch dijlrefs. f. 11.

And if the lord mayor Jhall refufe or neglecl to execute any

of the powers to him given by this aCt ; it ftjcdl be lawful for
the lord chancellor or lord keeper, or two or mere of the barons of
the exchequer, by warrent under their hands and feals re-

fpeclively, to do and perform who.* the faid lord mayor might or

ought to have done in the premiJJes. f. 12.

Provided, that no court or judge, ecclefiafiical or temporal?

Jhall hold plea of or for any the fum or funis of money due and
owing or to be paid by virtue of this acl ; other than the perfons

hereby authorized to have cognizance thereof: nor Jhall it be law-

ful to or for any parfon vicar curate or incumbent, to convent

or fue any perfon affefj'ed as aforefaid and refufing or neglecting

to pay the fame in any court or courts, or bejore any judge Gr

judges, other than what are authcrized and appointed by this acl?

for the hearing and determining of thefame, in manner aforefaid*

f. 14.

Provided alfo, that it Jhall be lawfulfor the warden and mi-

nor canons of St Paul's, parfon and proprietors of the reCtory

of the parijh of St Gregory aforefaid, to receive and enjoy

all tithes oblations and duties arijing or growing due within the

faid parijl), in as large and beneficial manner, as formerly they

have or lawfully might have done. f. 15.

And for the better recovering the fums of money which
fhall be due according to the directions of this acl, and
for the levying of arrears where the occupier removes
from the premiffes, or the houfes have ftocd empty ; a

decree was made in the year 17 13, by Harcout lord chan-

K k 2 ceilor?
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cellor, affiled by the barons Bury and Price, in the cafe

of Savage and Wood, clerks, againft Harding and others.

Shouts Par. L. 45.

For the ftipends of the miniflers of the fifty new
churches, provifion is made by the feveral acts of par-

liament relating thereunto, to be raifed from the duties

on coals.

There are moreover feveral particular ftatutes for par-

ticular churches, in London and elfewhere.

After all, thefe pecuniary compenfations, however rea-

fonable at firft, muft in procefs of time become infuffici-

ent, as the value of money decreafeth. And this hath

been the cafe of all modus's ; which, at the time of their

commencement, were the real value of the tithes.
N On

the other hand, it muft be acknowledged, that the pay-

ment of tithes in kind is in many refpec~ts troublefome

and inconvenient. If a method could be eftablifhed,

that the minifter mould receive an equivalent, durable,

and not liable to diminution by the fluctuation of money,

the people generally would be defirous to purchafe their

tithes at the higheft fuppofable eflimation ; which if em-
ployed in a purchafe of land, the value thereof would

continue in proportion as the tithes would have done,

forafmuch as the annual rent of the land will always be

according to its produce.

Form of a Icafe of tithes.

rHlS indenture made the day of in the year

• between A. B. reclor of the parijh of • in

the county of' of the one party and CD. of in

the parijh of- and county of yeoman, of the

other party Witneffcth, that the faid A. B. for and in conft-

deration of the rent herein after referved and contained, Hath
demifed, granted, and to farm let, and by thefe prefents doth

demife, grants and to farm let, unto the faid CD. his exe-

cutors, adminiflrators, and ajfigns, All and all manner of
tithes of corn, grain, hay, and herbage, yearly growing in-

creafing or happening within the faid parijh of and all

profits of what kindfoever belonging to the parfonage or reclory

there : To have, hold, receive, and take all and every the faid

tithes and profits unto the faidC. D. his executors adminiflra-

tors and ajfigns, from the day of the date of thefe prefents, for
and during and unto the full end and term of tiventy one years

from thence next enfuing, and fully to be complcaied ; if he the

faid A. B. foall fo long continue reclor of the faid parijh of
2 , Yield-



-„, ,. Yielding and paying therefore yearly and every year du-

ring the faid term, unto the /aid A. B. and his affigns, th€

rent or fum of < at and upon the days by even

and equal -portions. Provided always, that if the faid rent

or any part thereof Jhall be behind and unpaid by the fpace of
— days after the days and times appointed and limited

for the payment thereof, then this prefent demife and every thing

herein contained Jhall ceafe, determine, and be void. And the

faid CD. doth for himfelf, his executors adminijlrators and

affigns, and for every of them, covenant promife and grant to

and with the faid A. B. his executors and adminijlrators, and

to and with every of them by thefe prefents, that he the faid

CD. his executors adminiftrators or affigns, Jhall and will

from time to tune, and at all times during the continuance of
this demife, well and truly pay andfatisfy the rent aforefaid, at

the days and times aforefaid appointed for the payment thereof";

and alfo fiall and will pay and difcharge all taxes which Jhall

be impofed upon the faid demifedpremiffes, or in refpecl thereof\

by aft of parliament or otherwife. And the faid A. B. for

himfelf, his executors and adminijlrators, and every of them,

doth covenant promife and grant to and with the faid CD.
his executors, adminijlrators, and affigns, and to and with

every of them by thefe prefents, that for and under the rents

and covenants herein before referved and contained on the -part

of the faid CD. his executors adminiftrators or affgns to be

paid and performed, he the faid CD. his executors admi-

nijlrators and affigns Jhall and may have, hold, and enjoy the

tithes andpremijfes aforefaid, and every part and parcel thereof

during the faid ter?n hereby granted, voithout any let, trouble^

molejlation, interruption, cr denial of him the faid A. B. or

his affigns, or any other perfon or perfons claiming or to claim

by, from, or under him. In witnefs vjhereof the parties to

thefe prefents have interchangeably fet their hands and feals the

day and year frjl abovewritten.

Signed, fealed, and delivered (bav- A. B.
ing been frjl dulyftampeel) in the C. D.
prefence of

E. F.

G. H.

Note, it is faid generally in fome books, that a verbal

leafe of tithes is not good. Others fay, that tithes may
be granted for one year without deed, but no longer.

Others diftinguifh, and fay, that a grant of tithes even
for one year is not good by way of leafe, but may be good
by way of fale. Others, to the like purpofe, affirm,

that if the parfon agrees with a parifhioner, thatfuch

Kk 3 parifhi-
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pariftiioner fhall keep back his own tithes for a year, thi*

is a good bargain by way of retainer ; but if he grants

to him the tithes of another, tho' it be but for a year,

it is not good unlefs it be by deed. Cro. Ja. 613. 1 Roll's

Rep. 174. God. 354. Freem. Rep. 234. 2 Brownl. 17*

And by the feveral ftamp acts, fuch leafe (for what-

ever term it is made) rauft be on a 2s. 6d. ftamp.

Title for orders. See ^fcittatlOlt.

Toleration. See Dlffetlterg.

Tomb Stones. See TBUtial.
' Tranflation. See O5tHjap0.

Tranfubftantiation. See JLO?tf|S ©tippet.

Trees in the church yard. See CljUtCfr.

Xunt&is.

T RENTALS, trigintalta* wer« mattes for fouls

departed, to be faid thirty times in fuch order as

fliould be appointed ; or for thirty days together ; or

otherwife every thirtieth day : according to the direction

of the donor or founder, who inftituted a ftipend for that

purpofe.

proper.

TROPER, troperium* is the book which contain-

eth the fequences ; which were devotions ufed in

the church, after reading of the epiftle. Lindw. 251.

TUNIC, tunica* was the fubdeacon's garment,

which he wore in ferving the prieft at the celebra-

tion of the mafs. Lind. 252.

Here endeth the Third Volume,
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