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ENDANGERED SPECIES ACT
REAUTHORIZATION

THURSDAY, JULY 13, 1995

U.S. Senate,
Committee on Environment and Public Works,

Subcommittee on Drinking Water, Fisheries and
Wildlife

Washington, DC.
FEDERAL ADMINISTRATION OF THE

ENDANGERED SPECIES ACT

The subcommittee met, pursuant to notice, at 9 a.m. in room 406,
Senate Dirksen Building, Hon. Dirk Kempthorne (chairman of the

subcommittee) presiding.
Present: Senators Kempthorne, Thomas, Reid, Lautenberg,

Boxer, and Chafee [ex officio].

Also present: Senator Baucus.

OPENING STATEMENT OF HON. DIRK KEMPTHORNE,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator Kempthorne. All right, ladies and gentlemen, I will call

this hearing to order.

I welcome all of you this morning. So far, the subcommittee has
held four hearings related to the reauthorization of the Endangered
Species Act. At these hearings, we've heard about specific problems
related to the ESA. The Pacific Rivers Council lawsuit over section

7 consultation, moratorium on further listings and designation of

critical habitat, the effect of ESA on the military preparedness of

Fort Bragg, NC, and the effect of the National Marine Fisheries
Services policy on the spilling of water over the Snake and Colum-
bia River Dams.
These hearings have been beneficial to the understanding of cur-

rent administration of the Act itself. Equally informative were the
field hearings which were held in Idaho and Oregon. The sub-
committee heard from people whose lives have been affected by the
Act. We've heard straightforward and blunt testimony about real

world problems of private property owners, industry, local, and
State governments have with the Act, as well as some of the ideas
for reform. We also heard testimony as to how people feel the Act
has been beneficial.

Today we begin a series of three Washington, DC hearings, to ex-

amine specific aspects of the Endangered Species Act. I hope we'll

hear both the good and the bad about the Act, as well as sugges-
(1)



tions for bringing the Act in balance. Because in my opinion, it is

not balanced currently. That's why reform is needed.
This morning we'll hear from representatives of the Administra-

tion on the proposals for the future of the Endangered Species Act.
I'm pleased to see that Secretary Babbitt will join us this morning
as well as Assistant Secretary Doug Hall.

Today's hearings will also explore the listing process, how we can
get the best scientific information, make sure that information is

put through meaningful and credible peer review, and is commu-
nicated to policymakers. We're fortunate to have experts from some
of America s leading universities here to provide their thoughts on
the science behind the Act. Previous witnesses have told us that

they want greater roles and responsibilities for State, local and
tribal governments under the ESA. We'll explore that subject today
with local and State elected officials, and we'll hear from witnesses
who have studied the Act and reform.
At later hearings, we'll look at the international issues, recovery

plans and delisting of species, incentives for citizen participation in

species management and conservation, consultations and critical

habitat, and habitat conservation plans.
I have met personally with every member of this subcommittee

in order to explore their interests and desires for the reauthoriza-
tion of the Endangered Species Act. I found a great interest in re-

authorizing the Act this year. Reform of the Act must, as I've out-

lined before, contain some basic principles. It must return to the

original intent of the Act. I believe that it's evolved into something
that is far different than was originally intended. We must utilize

the best science available. Conservation plans must be decided in

an open public policy forum based on options from the finest sci-

entific data.

Incentives must play a major role, as will reaffirming constitu-

tionally guaranteed private property rights. The expertise and
input of our partners in local and State governments needs to be

part of the Act. We'll hear more about that today. We need to re-

form the process governing the administration of the Act to make
sure everyone understands what's expected of them. There's too

much uncertainty on the part of everyone involved in endangered
species.

Certainly we cannot overlook the species and the habitat that

this act is designed to protect. We must carefully balance concern
for wild species with concerns for the human species. It won't be

easy, but I believe that we can find that balance, and every effort

will be made to do so.

Senator Kempthorne. Now, I'm joined at today's hearing by the

chairman of the Environment and Public Works Committee, as well

as the ranking member of the full committee, and we're
veij appre-

ciative of that. Let me turn to Chairman Chafee to see if he has

any comments, and then I'll be turning to Senator Baucus to see

if he has comments this morning.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator Chafee. Well, thank you very much, Mr. Chairman.

First, I want to congratulate you on the very thorough and atten-



tive manner in which you are going about the reauthorization of

the Endangered Species Act. It's been my privilege to have sat in

on several of the hearings, including two that you held out west.

No one could be at those hearings without coming away with the
distinct impression that you were conducting them in an extremely
fair manner and bringing before the committee a balanced group
of witnesses, those from both sides, and in the middle, likewise,
who have views on the Endangered Species Act.

I think todaj^s witnesses certainly provide a wealth of expertise
and experience that will help guide us in our reauthorization ef-

forts. The hearings, as I mentioned earlier, by this subcommittee
in Idaho and Oregon, and conversations with landowners and gov-
ernment officials that I've had, that you've had, across our country
have left me fully convinced that the Endangered Species Act can
and ought to be improved. I look forward to working closely with

you, Mr. Chairman, and other members of this committee to report

legislation to make this Act work better.

In this process, what is our goal? What's the purpose of the
whole Act? It's to conserve threatened and endangered species in

an effective and a reasonable manner.
So let's examine the problems with the implementation of the Act

and strive toward solutions that, as you frequently mention, and I

couldn't agree with you more, that we've got to provide incentives
in the Act for careful stewardship of our natural resources by pub-
lic and private landowners. I believe we can realize this goal if we
take the time and care to draft a responsible and effective package
of ESA reforms.
The complexity and uncertainty surrounding scientific issues re-

lating to the Act can be a daunting matter. I'm pleased that you
have included a panel of scientists in the hearings that we're going
to have this morning. By amending the Act in a thoughtful man-
ner, I believe we can take pride in the legacy that we leave for fu-

ture generations.
I'd just like to close by a quote from one of my heroes, Theodore

Roosevelt. This is what he said 85 years ago:

Of all the questions which can come before this Nation, short of the actual preser-
vation of its existence in a great war, there is none which compares in importance
with the central task of leaving this land even a better land for our descendants
than it is for us.

So all that is involved in the Endangered Species Act, and I

thank you again for the attention you're giving to the task.

Senator Kempthorne. Senator Chafee, thank you very much for

your comments.
Now, Senator Baucus.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator Baucus. Thank you, Mr. Chairman.
I want to begin by noting and applauding the tone of your open-

ing statement, Mr. Chairman, as well as Senator Chafee's. Both of

you talked about balance, common sense, and I think if we accom-
plish our objective, we'll only do so with that approach. And I note

that, and I commend you both and I applaud you both for it. Be-



cause I do believe that frankly, the success of this reauthorization
does depend on just that. It's on balance.
This Act is one of the most important environmental laws that

we have in our country. I think if we begin with that point, that
also will help us and guide us to a good solution. It is literally the
last line of defense against extinction, an important point to re-

member.
But the Act does have problems. Sometimes it imposes large bur-

dens on landowners. It doesn't give State governments a sufficient

role. It relies too much on penalties, not enough on incentives. Our
task is to maintain a strong law to make it work better for farmers,
ranchers, timbermen, miners, and homeowners who have a great
deal to do with the Act every day.
To accomplish this, we need to work together in a constructive

and a thoughtful way to identify the real problems, identify the
workable solutions. It's not going to be easy, especially since these

days Congress seems to better at partisan sniping than bipartisan
solutions.

Fortunately, Mr. Chairman, we have a very good example to help
guide us. That's the Montana Endangered Species Reauthorization
Committee. I'm delighted to personally welcome the co-chairs of the
committee to this hearing. They'll be testifying on a later panel.

They are representatives of the State Legislature in Montana, Dick
Knox and Emily Swanson. Both Emily and Dick serve on the Mon-
tana State Legislature. One is a Republican rancher near Winifred,
MT. The other representative from a university committee, Boze-

man, MT, and a conservationist, they've worked very long and hard

together and have accomplished a great deal.

Over the past 18 months, Dick and Emily have worked closely
with other members of their committee, which include Democrats,
Republicans, environmentalists, representatives of the ranching
and farming community and timber community, to try to find a
common ground in the ESA debate. This is not easy in a State like

ours in Montana, where we have very diverse interests, very con-

tentious different points of view.

But as they will testify later this morning, they have succeeded
in reaching agreement on 7 guiding principles and 13 individual

recommendations. We can learn a great deal from their rec-

ommendations about their approach, about building consensus,
about giving States a greater role, about the need for good science,

and about the importance of promoting the conservation of species
before they are threatened with extinction.

I look forward to this hearing, Mr. Chairman, and I urge us to

keep the tone that you began with, namely, balance and ignoring
the rhetoric, rather focusing in on the facts and rolling up our

sleeves and just getting this job done, so that the Act is still strong,
but is appreciated better by and is supported much more by more

people in our country, and we can move on to other issues.

Thank you.
Senator Kempthorne. Senator Baucus, thank you very much.
I also want to acknowledge and welcome the Senator from Cali-

fornia, Senator Boxer.



OPENING STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM THE STATE OF CALIFORNIA

Senator Boxer. Thank you very much, Mr. Chairman, for calling
this hearing today on the Endangered Species Act.

I am very pleased we're getting on with the serious business of

reauthorizing this important law. I'm a strong supporter of endan-

gered species and environmental protection, because I believe that

leaving this Earth in better shape than we found it is one of our
most important responsibilities. I also believe that we cannot have

long-term economic growth without a healthy environment. As I al-

ways say, if you can't breathe, you can't work.
But protecting endangered species is more than just a policy

issue for me. It is a spiritual and a moral one.

Mr. Chairman, how can we decide that a species does not deserve
to share this planet with us, when we are all God's creatures? I be-

lieve that turning our backs on nature is immoral, and I believe it

is foolish.

But we all acknowledge that there are problems in implementing
this law, and I believe it is time to make the Endangered Species
Act work smarter and more efficiently for all Americans. We need
to surgically improve the Act, not dismember it or gut it. Since

1988, when the ESA was last reauthorized, we have learned a

great deal from the emerging science of conservation biology about
the ecology of species and the ecosystems on which they all depend.
We have developed new and creative land conservation tools. We
need to incorporate these new tools and knowledge into the ESA
to improve its efficiencv.

One reason that weve had some problems in implementing the
Act is that the program has never been adequately funded. With
the budget constraints we now face, and with the priorities of the
new majority in Congress, I am under no illusions that we will

have more money for this Act.

But I believe these budget limitations require that we develop
even greater creativity and vision in solving our Nation's

biodiversity crisis. I believe that early prevention through better re-

gional planning is the solution. When problems are tackled early,
there's more gain with less pain. We must encourage local and re-

gional land use plans that accommodate economic development in

the least environmentally sensitive areas, and conserve the natural

ecosystems on which all life depends.
The key to making this approach successful is to get everyone in-

volved, so that they understand the problem and participate in the
solution. Mr. Chairman, this approach has worked beautifully in

California. We have some very wonderful models to go by. I believe
that our land and our people have always been this Nation's great-
est assets. To solve our endangered species problem, we must bring
our people and our land together. History has shown that when we
bring our people and our land together, we can achieve greatness.
When we are polarized and divided, we invite disaster.

I recently received a copy of this report, "Saving America's Wild-

life, Renewing the Endangered Species Act," by the Defenders of

Wildlife. On the cover you see one of the magnificent successes of
this Act. Now, what's important is, not all the endangered species
are as beautiful as the American bald eagle. Matter of fact, I've



heard many of the species being laughed at, why are we saving this

rat, that shrimp.
Yes, they're not all as beautiful as this American bald eagle. But

without them, this American bald eagle might not survive. And so
down the chain, without the natural environment, some day we
may not survive.

So the Endangered Species Act is not only about little creatures,
it's about some big creatures, human beings. I hope we won't lose

sight of that as we work together to improve the Act. I certainly
hope that we will work together, Mr. Chairman, because I'm dedi-
cated to making the Endangered Species Act work,
Mr. Chairman, thank you very much.
Senator Kempthorne. Senator Boxer, thank you for your com-

ments.

Now, the Senator from New Jersey, Senator Lautenberg.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator Lautenberg. Thanks, Mr. Chairman, I am pleased to be

part of this discussion on the Endangered Species Act. This Act, I

believe, helps detail not only the past, the history, the present, but
certainly the future for ourselves and our families, frankly, I think

ultimately for the human race. I commend you, Mr. Chairman, this
is a good way to begin the comprehensive review of this issue,
which goes to the heart of our relationship to other living orga-
nisms that share the Earth with us.

The way we define that relationship will determine the degree to

which we accept the Biblical injunction to be the stewards of our
dominion. Like many environmental laws, the Endangered Species
Act is under attack here in Congress.
But before we move to change the law, we need to understand

what moved the public and the Congress to pass it over 20 years
ago, and reaffirm it many times since then. The Endangered Spe-
cies Act was a bold attempt to halt the dangerous disappearance
of an increasing number of species. The Act does more than pre-
serve species, it protects people by conserving the biological re-

sources upon which we depend. Some of that dependence is difficult

to define. It exists in terms of the interdependence of all life and
the sanctity of ecosystems.
But some of the consequences of conserving species are clear.

Some are so obvious, they save lives in the form of developments
of medicines. They provide jobs in the case of the fishing industries

and others. The healthy ecosystems promote economic develop-
ment, such as tourism, recreation, generally. The Act enables us to

take proactive steps that address threats to species before their de-

cline is irreversible.

We need to save endangered species before key components of

our ecosystem are relegated to the walls of natural history muse-
ums. We have a moral responsibility to make sure that doesn't

happen. The Act is due for reauthorization, and that's why we're

here today. Once again, Mr. Chairman, I thank you for opening the

discussion on the Endangered Species Act. What we've seen is the
Act being trivialized by statements on the floor, by trying to end
its being by casual amendments to irrelevant legislation.



While we need to hear from those on the extremes of the issues,
and understand why they subscribe to these positions, we need to

also find a common ground. Now, we all know that the Act is not

perfect and the controversy surrounding the Act tells us that we
need to reform it. We've all heard the horror stories of innocent
landowners who have been wronged for one reason or another.

However, we also need to recognize that many of these problems
stem from the failure to fairly administer the Act, rather than the
faults of the Act itself.

The refusal to implement the Act has created the train wrecks
that are now legendary, such as the Snail Darter or the northwest

spotted owl controversies. The Act contains the flexibility to resolve

many problems if administered creatively. Witness the recent re-

forms initiated by the Department of Interior. Those reforms were
initiated because there was some common ground on how to solve

some of the problems attributed to the Endangered Species Act.

Our goal during these hearings should be to listen and learn
from our panelists, as well as the public's reaction, to these hear-

ings, and seek additional common ground. I hope that the common
ground that we arrive at includes six basic id.eas. First, we need
to preserve the intent and the spirit of the Act as originally written
and amended over the past 20 years. We need to protect disappear-
ing species and the ecosystems upon which they depend.

Second, the Act itself and the methods developed to implement
it must be based on sound science. Third, the focus should be on
those initiatives that obviate the need for listings. That's what we
need to engage thusly in a little preventive medicine. Fourth, to

minimize conflict, we need to involve the stakeholders earlier in

the process and provide more certainty for local and State commu-
nities and for landowners.

Fifth, we ought to provide creative incentives to encourage land-
owners to kind of do the right thing by helping protect species.

Sixth, we must insure that the program has adequate resources to

carry out its mission.
The Senator from California made the comment about how tough

it's going to be. But we have to decide on how necessary the endan-

gered species is to our lives currently and in the future. We've got
to explore all the ideas and others to see where we agree and
where we disagree.
One thing is clear, however. We cannot legislate by emotion and

anecdote. We ought to put the stories aside and get down to busi-

ness. I am eager to begin. I look forward to this hearing and other

hearings. While theoretical discussion is important, I also look for-

ward to hearings on specific legislative language so we can study
the details of the proposal to see if it meets our expectations.
Thank you, Mr. Chairman.
Senator Kempthorne. Thank you. Senator Lautenberg.
I would like to place the statement of Senator Lieberman in the

record at this point.
[The statement of Senator Lieberman follows:]

Statement of Hon. Joseph I. Lieberman,
U.S. Senator from the State of Connecticut

Thank you Mr. Chairman for this chance to express my support for a strong reau-
thorization for the Endangered Species Act. This hearing is timely considering re-
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cent events: Just 2 weeks ago the Supreme Court affirmed the Federal Govern-
ment's interpretation of the Endangered Species Act (ESA) with

resjpect to habitat
protection on private lands. Days before, tne National Academy of Sciences (NAS)
released a congressionally directed, 4-year study that endorsed the scientific sound-
ness of the ESA and provided guidance for improvements to the Act.
We are also debating regulatory reform on the Senate floor as we speak. One

thing that seems clear to me is that Americans do not want environmental safe-

guards reduced or eliminated, but do want better ways of achieving them. I am look-

ing forward to a good set of hearings on the ESA to elaborate on what we can do
to achieve this.

I am particularly heartened by the Supreme Court's affirmation of Congress' in-
tent to protect habitat under the ESA. I regard it as common sense that protection
of food, water and shelter is as essential to species protection as avoidance of death
from injury or predators. Long before the ESA was enacted naturalists, wildlife sci-

entists and resource managers in this country recognized habitat as a key limiting
factor for wildlife. I think we all agree that balancing private and public values re-
lated to habitat protection can be a complex issue at times, certainly the courts have
found this. But, I believe we should focus on the future of the Act now with this
clarification behind us, and learn how to more effectively and expeditiously solve
critical habitat needs. I hope we can focus on cooperative, win-win approaches to

habitat protection that honor the intent of this Act.

The NAS report provides this committee a strong framework for improvements to
the ESA. It was a long time in coming—4 years—but worth the w£ut. We should
take advantage of the accumulated thinking and consensus this provides on the use
of science for endangered species protection. In my view, any cnanges to the ESA
should be based on, and consistent with, good science as defined by NAS and other

respected groups. Toward this end, the NAS provides several useful findings, includ-

ing:
• a strong affirmation of the scientific basis for habitat protection and its impor-

tance to long-term survival of species;
• the conclusion that the ESA is only one policy tool needed to assure long term

survival of endangered species, and that supplementary policy and legislative

approaches are necessary;
• the finding that Federal agencies have done a good job of basing species listing

decisions on good science;
• the finding that Federal agencies need to improve the scientific basis and tim-

ing of Recovery Plans; this is an
especially important point, since it seems to

be the root of many concerns voiced about the Act;
• the importance of giving priority status to "umbrella" species that serve as indi-

cators for larger plant and animal communities.
In addition to the NAS report. Interior Secretary Babbitt has provided a useful

framework for improvements to the Act with the ten point plan released earlier this

year. This plan includes administrative flexibility and quality control actions, in-

cluding: stronger peer review of listings; a safe harbor policy for landowners creat-

ing new habitat; speedy habitat conservation plans and negotiated regional habitat

protection approaches; greater State and local involvement in recovery planning.
I believe that the combination of recommendations and actions by the administra-

tion and the NAS can go a long way toward improving the Act and resolving its

problems. I think it is essential for us to work with the Administration and inde-

pendent scientists throughout our hearings and legislative debate.
The Secretaries recent announcement, from a nest site atop a New York sky-

scraper, that the recovery of the American Peregrine Falcon population is imminent
comes at an important time. It symbolizes the great success of this Act. These birds

narrowly escaped extinction due to conservation efforts and are very close to meet-

ing scientifically determined recovery goals for long-term survival. It is truly some-

thing we can all be proud of. Can you imagine a more integrated and innovative

approach to recovery of the peregrine than the combination of pesticides control,

captive breeding and artificial nest site programs in such remote wilderness areas
as Manhattan!
The recovery of the Peregrine is also instructive because it relied in large part

on legislation other than the ESA. The banning of pesticides that thinned egg shells

was done through environmental laws other than ESA that are now coordinated

with ESA through the section 7 consultation process. Pesticide laws prevented re-

productive damage to adult birds, but that wasn't enough to engineer a recovery.

Captive breeding and rearing programs were needed. Trie ESA Recovery process

f)rovided

a long-term recovery program that involved active propagation and popu-
ation management by wildlife biologists from a variety of institutions. Many birds

other than the Peregrine were able to recover under tighter Federal pesticides laws,



including the American Bald Eagle and Brown Pelican, both of which have made
amazing recoveries.

Many other species have recovered due to laws other than ESA that provide habi-
tat protection. The Colombian Sharp-Tailed Grouse of Idaho was a candidate for

listing as threatened under the ESA prior to the creation of the Conservation Re-
serve Program (CRP) of the Farm Bill. According to the Wildlife Management Insti-

tute, this bird has recovered to the point that it no longer needs to be listed under
ESA because of very successful CRP enrollments in Idaho. The Wildlife Manage-
ment Institute suggests that many other declining species could benefit from the

CRP, and help needy landowners in the process.
The Wetlands Reserve Program of the Farm Bill may hold similar potential; an

estimated one-third of all endangered species reside on wetlands. Other species de-

pend on protection from Federal laws including: the Clean Water Act, Marine Mam-
mals Protection Act, National Forest Management Act and others. If these Federal

programs are downgraded by this Congress they may have serious negative impacts
on our ability to protect habitat. We should be mindful of these complications.
As we enter this series of hearings I think we should remember that the need

to prevent species decline and habitat loss is growing, not declining. At the National
Wildlife Visitor's Center at Patuxent National Wildlife Refuge in Beltsville, MD,
there is an exhibit room called "Global Concerns" that provides displays and some
real-time ticker tape meters that include:

• world population growth—which increases by 175 per minute and 90 million per
year;

• loss of global rain forest—lost at 100 acres a minute, gone totally in 55 years
at that rate, home to most of the world's plant species;

• global warming changes—estimated to increase between three and nine de-

grees, and sea levels from two to six feet, by the year 2050;
• global ocean pollution

—34 billion tons of contaminants are dumped in our
oceans per year, home to over 250,000 plants and animals;

• loss of U.S. wetlands—home to an estimated one-third of threatened and endan-

gered species in this Nation, about 1000 acres are lost per day, and more than
half have already been lost;

• loss of fertile U.S. topsoil
—at the rate of 24 billion tons per year, one third of

the world's topsoil is already gone;
• global loss of plant and animal species

—plants are lost at 100 per day; at cur-
rent rates half of the plant and animal species alive today will be gone in 55
years, a far greater rate than ever before in the fossil record; some scientists

estimate that 10,000 species may be lost due to human causes by the year 2000.
These numbers are truly staggering. They change so rapidly before your eyes that

they are numbing. If you blink, you miss the passage of a large part of creation.
In the 7 days it took to make creation, a huge chunk of it disappears.
We can't turn these meters off and make the underlying problems go away. Nor

can we eliminate them altogether. But we must recognize that they are inter-

connected, like our lives, our laws, our lands, our governments, our economic sys-
tems, our resources, and our cultures. As we proceed with reauthorization of the
ESA I hope that our end result will significantly slow down one of the meters at
this center. Otherwise our efforts are for naught.

Responses by Stuart L. Pimm to Additional Questions by Senator Lieberman

Question 1. Senator Kempthorne recently gave me a copy of Mark Fuller's book
Noah's Choice. I note that you are footnoted (page 76), along with Dr. Robert Askins
of Connecticut College from New London, regarding the "species area curve" that
is used sometimes to predict species extinction. Mr. Fuller is concerned that this
method of predicting extinctions has its limitations that have not been recognized
in its use. He concludes, ". . . . we need much more detailed knowledge about
what's on the ground before we can construct a sensible biodiversity policy."
Answer. The species-area curve is derived from both theory and abundant obser-

vation. It provides a mathematical formula to tell us how many species will go ex-
tinct following the destruction of so much habitat. Dr. Askins and I applied the re-
sult to show that the destruction of forests in the eastern USA should not—and in-
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deed, did not—result in large-scale extinction. ^
Elsewhere, similar forest losses

should—and do—cause many more extinctions. ^

Question 2.

Do you agree that the science of wildlife biology is not sufficiently advanced to

"construct a sensible biodiversity policy" as Mr. Fuller suggests, or do you think we
know enough "about what's on the ground" to move forward with species protection
programs?
Answer. Noah's Choice is not the high point of science journalism. Its error, in

this case, is to confuse two very different scales.

The species-area work enables us to understand continental to global patterns of

biodiversity with the hope of clarifying international priorities for biodiversity. It il-

luminates questions such as why, for instance, Madagascar should be a higher prior-

ity than Germany, or what areas of Brazil are most important. ^

No ecologist, to my knowledge, would apply the technique to plan how we might
purchase a National Wildlife Refuge in Hawaii, set priorities for forest management
in the Pacific Northwest, or water management in Florida's Everglades. For such
actions we need more detailed knowledge.

Question 3. Do you have any other reactions to Mr. Fuller's critique of science of

biodiversity protection? Do you agree with the horror stories that good science is not

being practiced by Federal agencies in species listings? What about recovery plan-
ning? What improvements would you suggest?
Answer. I most certainly do not agree that "wildlife biology is not sufficiently ad-

vanced to construct a sensible biodiversity policy."
Noah's Choice implies that because the species-area work is not suitable to apply

to problems for which it is not intended, nor to which it has never been applied in

practice, that somehow the entire body of wildlife biology is flawed. This is patently
silly. Aspirin stops headaches; the fact that it doesn't cure cancer does not diminish
that utility nor imply that the medical profession is incompetent.

Question 4. Do we know enough "about what's on the ground" to move forward
with species protection plans?
Answer. Certainly. And I do not "advocate slowing down biodiversity protection

until more scientific research is done."

Question 5. Do you advocate slowing down biodiversity protection until more sci-

entific research is done, should we move faster, or stay the same?
Answer. "Should we move faster?" Yes. From a scientist, you would not expect any

other answer. My answer is not hard to justify, however. Biodiversity is valuable
for a wide variety of reasons. (They are fully explored in a forthcoming report from
the National Research Council. "*) Management mistakes are horribly expensive. The
better our knowledge, the less likely we are to make them. Ignorance is not bliss,

merely added costs and frustrations to the next generation of tax payers.

Question 6. Do you agree with the "horror stories that good science is not been

practiced by Federal agencies in species listings?" What about recovery planning?
Answer. I found Noah's Choice to be a grotesque caricature of the science prac-

ticed by Federal agencies. Scientists in Federal agencies should be appalled by the

book's frequently botched facts and its selective and superficial reporting. My experi-
ence of biodiversity issues spans 20 years, almost all of the country, and includes

many of the most contentious issues:

In Hawaii, in the late 1970s, I worked near Dr. Michael Scott of the Fish and
Wildlife Service (FWS) and had frequent discussions with him. His work identified

the important priorities for conservation in these islands that have such a dis-

proportionate number of endangered species. Efficiently, and without fuss or con-

troversy, FWS used this work to purchase key biodiversity reserves. Dr. Scott is now
in Idaho- the extension of the Hawaiian work—the gap analysis program—is applied

nationally.
In Hawaii, in 1990, Dr. Robert Smith (FWS) sought help from the National Re-

search Council (NRC) in developing a plan for the 'alala—one of our most critically

1 Subsequent to the publication of Noah's Choice, the Pimm & Askins' paper appeared in the

Proceedings of the National Academy of Sciences 92: 9343-9347 (1995). The paper was the sub-

ject of an article in the New York Times of Tuesday, Sept. 26th 1995.
2 Results on the global extension of the ideas appeared in Science 269: 347-350 (1995). This

article was also the subject of an article in the New York Times (July 25th 1995) and was con-

sidered one of the "top
100 science stories" by Discover magazine.

3 The extension of tne ideas to Brazil appeared in Nature 380: 115 (1996).

*The economic and non-economic value of biodiversity. National Research Council 1997. (A

report sponsored by the Department of Defense.)
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endangered birds. In implementing our committee's recommendations, Dr. Smith
prevented the certain extinction of this species.
My role in the management of tile spotted owl was restricted to advice about how

large a population of owls was required if it were to survive. I was always impressed
by the breadth and excellence of the scientists Dr. Jack Ward Thomas (Forest Serv-
ice) recruited for this project. My work with Dr. Jared Verner (FS5) appeared in the

Proceedings of the National Academy of Sciences. ^

In 1992, I was asked to give advice on a controversy pitting the management of

Everglades National Park and the FWS' opinion on the long-term survival of the

endangered snail kite. Our committee's report concluded that it was the process and
not the science that was flawed.^ The need for multi-species planning and for all

the relevant agencies to contribute was an obvious recommendation. In April this

year, I attended exactly such a meeting organized by Dr. Craig Johnson (FWS). Co-

operation rather than controversy characterized that meeting.
In all this experience I have seen scientific debate and decisions one might have

made differently with hind sight. But horror stories? Certainly not. Indeed, I feel

privileged to have worked with these gentlemen. It may be some time before these
species are "recovered" in the legal sense of that word. I have no doubt whatsoever
that the species involved would be very much rarer (and the 'alala probably extinct)
without their efforts.

Question 7. What improvements would you suggest?
Answer. The National Research Council and the Ecological Society of America

have both issued reports on how biodiversity protection may be improved and its

policies better implemented. As it happened, I was a reviewer on both reports and
agree entirely with their conclusions. This is not surprising: there is considerable

agreement in the scientific community on what should oe done. I have nothing more
to add.

[The following questions were submitted by Senator Lieberman,
but the answers were not available at press time. The responses
will be kept in committee files.]

Questions for Secretary Babbitt and Assistant Secretary Hall from
Senator Lieberman

Question 1. I believe that your participation in the reauthorization debate is es-
sential. You have been responsible for implementing this Act for the last 2 years,
and have the most recent experience with it. You have also attempted more innova-
tion during that period than perhaps any other Administration. And, you represent
a strong affirmative commitment to furthering the goals of this Act.
From that perspective, what guidelines or suggestions can you provide to the

drafters of reauthorization legislation?
What role do you think the NAS report recommendations should play in guide-

lines for reauthorization? What effect would they have on implementation of the Act
fully implemented?
What other specific proposals could you suggest at this point?

Question 2. The State of California has developed a Natural Communities Con-
servation Planning program in conjunction with Federal agencies and local govern-
ments. My understanding is that this is a very bi-partisan approach endorsed by
the Governor of California, vou and many others. If I understand it correctly, it uses
the ESA section 4(d) rule for threatened species as a mechanism for designating a
State lead for a Recovery program. I am told that this has been very successful and
popular in southern California with respect to the protection of the gnatcatcher and
the large ecosystem it shares with many other rare species. This must be the most
expensive real estate market in the country, and quite a challenge.
Can you comment on the political and economic success of this program?
Why was the gnatcatcher chosen for this, as opposed to some other species? How

many listed or candidate species have been protected in the process of protecting
the gnatcatcher?
Do you think this program represents

a model for all threatened and endangered
species (note: it only applies to threatened species now)? If so, do we need legislative
changes to make sure that this will be done where appropriate in the ESA of the
future?

^Proceedings of the National Academy of Sciences 90: 10871-10875 (1993).
^Report of the Advisory Panel on the Everglades and Endangered Species. 44 pages. National

Audubon Society, New York. (1992)
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Is this the proper approach to developing greater State, local and private involve-
ment? Would you recommend it for other States and regions in the country? What
are its limitations?
Are there any other State, local or private ESA approaches that are working that

we should be aware of and explore for ideas for ESA reauthorization? What are

they, how can they help?

Question 3. As you are painfully aware, we have heard testimony in this commit-
tee, on the Senate floor and in the media of several "horror stories" regarding imple-
mentation of the ESA. They include allegations that good science is not being used
in listings or

recovery plans, that private landowners are being deprived of substan-
tial economic uses, tnat Federal agencies can't cope with the section 7 consultation

process, that many species being protected simply aren't worth the cost, etc. I know
that you have reviewed many oftnese stories and tried to confirm them.
Can you tell me what proportion of these horror stories are accurate, how many

are simply wrong, and how many are in the gray area in between? Of what rel-

evance are they to our reauthorization debate?
Are you aware of any academically reviewed economic studies that support the

contention that the ESA is slowing down economic growth and hurting U.S. busi-
ness? What about U.S. homeowners?
Can you respond to a few stories that have been raised recently including the alle-

gations that:
• protection of the Steven's Kangaroo rat is responsible for preventing control of

the California wildfires;
• Mr. Cone of North Carolina is unable to harvest timber from his land due to

the Red-Cockaded Woodpecker and has therefore suffered a massive taking of
his private property;

• protection of the Pacific Northwest forests for spotted owls and salmon has cost

a net of 85,000 jobs in the region;
• endangered sea turtle protection has wiped out a substantial portion of the

shrimping industry on the Atlantic and Gulf coasts;
• Ms. Rector of Austin, TX, suffered a $800,000 diminution of value on her 15

acres solely due to protection of the Golden-Cheeked Warbler;
• the Arkansas River Shiner will cost farmers throughout a wide region in Texas,
Arkansas and Oklahoma $2000 each if proposed habitat protection is imple-
mented under ESA.

Question 4. We have heard testimony suggesting that there is some difficulty on
the part of some Federal agencies with interagency coordination of ESA efforts by
your agencies.

If we reauthorize the ESA in such a way to make the section 7 consultation proc-
ess purely voluntary by other Federal agencies, what impact will this have on your
ability to provide species recovery plans? Will it force more of the focus of the Act
on private lands as opposed to worlung through public programs first?

Questions for Michael Clegg from Senator Lieberman

Question 1. You mentioned that "the ESA was not designed to carry out all of this

nation's conservation policies"
and that "the ESA, by itself, cannot prevent the loss

of all species and their habitats," but should be viewed as one essential part of a

comprehensive set of tools for protecting them.
Can you comment on some of the other tools and policies that you see as essential

to endangered species protection, including Federal legislation such as the Clean

Water Act and the Conservation Reserve Program and Wetlands Reserve Program
under the Farm Bill?

What would a "comprehensive set of tools" include and who would develop it?

If the ESA is reautnorized in a way that reduces habitat protection, and if other

Federal legislation such as the Clean Water Act, Farm Bill, National Forest Man-

agement Act and others follow a similar course, what effect is this likely to have

on the number of species in serious decline, and their chances for recovery?

Conversely, if these Acts are strengthened to improve habitat protection, what ef-

fect will this have?

Question 2. Can you elaborate on your statement that "recovery plans . . . are

developed too slowly or have provisions that cannot be justified scientifically?"

Why does this happen and what problems does it cause for
species recovery and

landowners? What changes need to occur within the Act to resolve these problems?
To what extent would resolution of these problems resolve landowner concerns

about economic conflicts and uncertainty?
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Question 3. You briefly mentioned the importance of market-based economic in-

centives.

Can you comment on the role that such incentives play, with some examples that
have worked in the past, or could be expected to in the future?

Question 4. Your report encourages priority to be given to the protection of "um-
brella" species that serve as indicators for larger plant and animal communities. As
I understand it, management of umbrella species would protect habitat for other

species with related habitat needs and give priority to the management of groups
versus individual species.
Can you give some examples of umbrella species, and how they would be identi-

fied? Would they typically include animals at the top of the food chain such as large
mammalian predators, owls and other birds of prey, or predator fish? Would they
typically include migratory or wide-ranging species?
What are the downsides of managing for umbrella species?

Question 5. As a scientist, what is your view on the appropriateness of the recent

Supreme Court Sweethome decision that concluded the ESA was intended by Con-
gress to protect habitat, and had been properly interpreted as such by State and
Federal agencies.

Is it your view that adverse modification of habitat is conceptually and scientif-

ically just as much a threat to species survival as the application of direct force to

an animal, such as by shooting or trapping?
What percentage of our current list of ESA candidates and listed species are lim-

ited primarily by habitat problems? By over harvest? By introduced species?

Question 6. Your report suggests a greater role for State government in the ESA.
What role do you think States should play in implementation of the Endangered

Species Act listing and recovery process"?
How good is their scientific capacity for assessing the need for species listings,

and how can it be best used or improved?

Questions for Robert Irven from Senator Lieberman

Question. I'm sure you have heard several of the horror stories we have on this
committee about the ESA. Can you respond to some of them, including those I listed
for Secretary Babbitt?
Can you tell me what proportion of these horror stories are accurate, how many

are simply wrong, and how many are in the gray area in between? Of what rel-

evance are they to our reauthorization debate?
Are you aware of any academically reviewed economic studies that support the

contention that the ESA is slowing down economic growth and hurting U.S. busi-
ness?
Can you respond to a few stories that were raised recently including the allega-

tions that:
• protection of the Steven's Kangaroo rat is responsible for preventing control of

the California wildfires;
• Mr. Cone of North Carolina is unable to harvest timber from his land due to

the Red-Cockaded Woodpecker and has therefore suffered a massive taking of
his private property;

• protection of the Pacific Northwest forests for spotted owls and salmon has cost
a net of 85,000 jobs in the region;

• endangered sea turtle protection has wiped out a substantial portion of the

shrimping industry on the Atlantic and Gulf coasts;
• Ms. Rector of Austin, TX, suffered a $800,000 diminution of value on her 15

acres solely due to protection of the Golden-Cheeked Warbler;
• the Arkansas River Shiner will cost farmers throughout a wide region in Texas,
Arkansas and Oklahoma $2000 each if proposed habitat protection is imple-
mented under ESA.

Senator Kempthorne. Now I'd like to introduce our first panel.
We're honored to have both these gentlemen with us. We have the
Honorable Bruce Babbitt, who is the Secretary, Department of In-

terior, and the Honorable Douglas K. Hall, Assistant Secretary,
Oceans and Atmosphere, of the U.S. Department of Commerce.
Gentlemen, welcome to you both, and Mr. Secretary, if you'd like

to lead off with your opening comments.
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STATEMENT OF HON. BRUCE BABBITT,
SECRETARY OF THE INTERIOR

Secretary Babbitt. Mr. Chairman, committee members, I would
like, if I may briefly, to see if I can provide you a sense of some
of the issues that we've been dealing with over the last couple of

years, and the directions that we've been taking out on the ground.
I agree very much with Senator Lautenberg's observation that over
the 20 years of this Act, there's been a tendency I think to admin-
ister it kind of bv the numbers, and to let things drift and to be
passive and avoid pressing the boundaries of the Act, to see if we
can make it work and fill in the spaces beyond the literal language
of the Act.

Now, at the outset, I concede that we've been doing just that. A
number of the issues that I will discuss briefly involve concepts
that do not literally appear in the language of the Act, and that
I have for the last 3 years been very aggressive about saying to the
staff of the Fish and Wildlife Service, if this is a good idea, I want
to do it, and I want the lawyers to come back and tell me not why
I can't do it, but to do what lawyers seldom do in this world, and
that is imagine and construe the Act in a way that we can fulfill

what I perceive to be the congressional intent.

I say that because I think the examples I want to go through
briefly really cry out for careful examination as possible source ma-
terial for legislation. Because I'm not contending in any of these ex-

amples that the Act is perfectly tailored to what we're doing or that
we are not in fact bumping the outer boundaries of the Act.

Now, the crucial issue that we're working with is of course habi-
tat protection. The discussion in the Sweet Home decision by the

Supreme Court goes, I think, straight to the heart of what this Act
is all about. We can legislate thou shalt not kill. But that's a mean-
ingless injunction if it is not linked to what we all know to be the

truth, and that is, that the health and the success of any species
is a function of habitat out on the landscape, in which that species
can survive and persist as part of a functioning ecosystem.
Now, the core area where we have been attempting to push new

concepts is the section 10 habitat conservation plans. The 1988
amendment to the Act explicitly authorized those. We have been

pushing them very, very aggressively. I would say we probably
have finished 50 or 60. We've probably got another 100, 150 in the
mill.

The ones that I would call to your attention for examination are

in the Pacific Northwest, the habitat conservation plans that have
been worked out of the Pacific forest plan, notably the habitat

conservation plans with the Plum Creek Timber Company, Weyer-
hauser Timber Company, the State of Oregon. Most notably, the

Murray Pacific Timber Company in Washington. It is unprece-
dented in its attention to multispecies and the concept of closure,
a deal's a deal, finality. The Murray Pacific Company has come

halfway toward us on that one, and we have pushed this concept,
I think, toward a model which ought very properly to be reflected

in explicit statutory language.
The second set of habitat conservation plan that I think bear ex-

amination are in California. Now, the reason the California experi-
ence is so important is because we are doing that in the framework
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of a very good and very detailed California Endangered Species
Act, which has enabled us to move out to the State and work with
them in the kind of more standard State-Federal relationship,
which really has not been the norm under this Act.

Particularly interesting, I think, are the habitat planning proc-
esses going on under California law in Orange and San Diego
Counties. There are many, many other examples in California. I

would call your attention to that particular one.
I think it's worth looking at the Clark County, Nevada HCP. It

will be signed in its final form by the end of this month, and it es-

sentially takes care of all of the development issues in Las Vegas
and Clark County. The model that is in that one of mitigation is

simple, clear, and I think very much appreciated by all the parties
and very much in the interest of both the species and the develop-
ment futures of Clark County.

Last, I would call to your attention the agreements that we've
reached with the timber industry in the southeastern United
States. That would include Georgia Pacific, Champion Inter-
national Paper. These plans I think are notable because they aren't
literal regulatory section 10 plans. We actually manage to advance
the process in a way that they are kind of pre-regulatory agree-
ments under section 4(d). I think they've worked very well, they
cover literally millions of acres of land, and are a model, once
again, which I think could be reinforced and improved by statutory
language, which extracts the essence of those particular agree-
ments.

Second, a word about small landowners. I've been troubled since
the day I came into this office in the way in which in the past there
has been no attempt to distinguish between the owner of a 5-acre
tract and a timber company with 10 million acres. It seemed to me
at the outset that that ought to be intuitively obvious, that when
you're working on a large tract of land, there's an enormous
amount of flexibility, and you can drive these things to closure with
relatively little difficulty.
But when you're talking about a retired couple who bought 5

acres of land 10 years ago to build a retirement house on, that are
now at retirement, there's been a listing decision, and they're con-
fronted with the same requirements, a biological opinion, a regu-
latory analysis, hiring a lawyer and a delay of several years, which
in the context of retirement plans, is a lot of time, that simply had
to change.

That's what's driven the Department to issue the proposed regu-
lation with the 5-acre exemption, or more accurately, the presump-
tion of exemption, which is, slightly different. But basically saying,
if you look at the needs of habitat conservation in a given system,
you're almost never going to come to a situation where the pre-ex-
isting lots that have been platted and sold to people are going to
make any significant difference on the margin in the way that you
work out a plan for conservation of species. It's just common sense
to get them out of the system. So that's what that proposal is

about.

Now, I think in many other cases, that can be done. The other
example I would call to your attention is the so-called 4(d) rule in
the State of Washington, where we once again in the context of the
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Pacific forest plan, managed to issue an 80-acre woodlot owner ex-

emption. We have pretty much kicked out all owners, private own-
ers, of small woodlots.
We've done that through a biological viability analysis which ef-

fectively puts the burden on the Federal lands, which is appro-
priate and which is a concept that should be in play in every single
one of these processes that we go through.
Let me just briefly lay out three concepts that are, if you will,

sort of the scarlet threads that run through all of these HCPs. The
first one is multispecies. I think there's been a fair amount of dis-

cussion about that. The single species model doesn't work. We've
got to get in on the landscape and look at all of the species and
try to do it early enough that we can avoid the kind of train wreck
scenario.

Now, once we do a multispecies look, we need to deal with cer-

tainty. That is, we need to say, a deal's a deal. Well get out on the
land and do the best cut we can, knowing that if we select the right
species, they're really kind of indicators for the whole system and
ail other species will kind of ride with the conservation plan for

that species.

Now, when we do that, I think it's important, common-sensical
and necessary that we say to that landowner, that's it. That's all

there is. Now, if somebody comes back 2 years later and says, well,
we just found something else and we don't think the plan covers
it sufficiently, well, then it's up to the Fish and Wildlife Service of

the U.S. Grovernment to bear the burden of any further kind of

mitigation. But we're not going to take multiple bites from the

apple. Certainty.
The third principle that I think runs through much of this is this

notion of safe harbor protection. This is a fairly complex concept.
We've evolved it out of our experience in the southeastern United
States with the red cockaded woodpecker. These woodpeckers are

really mobile, and they have a habit of kind of moving in. They
tend to move into land which is being well maintained, landowners,

including timber companies, like to knock down the hardwood un-

derstory to promote the growth of the pines. That was the under-

story originally kept in check by the fire cycle.
But when you eliminate fire, all of a sudden the hardwoods are

growing up. It's not good for timber, it's not good for woodpeckers.
Landowners who take care of that problem by clearing out the
brush sometimes are greeted with a kind of unhappy new arrival,
a family of red cockaded woodpeckers who suddenly show up.

Now, the safe harbor concept is a way consistent with the Act of

saying if you do habitat maintenance, we can tell you that you're
not going to be prejudiced, and your flexibility and your land use

options are not going to be impaired by the spread, if you will, of

species, that's attributable to the way you are managing land

which formerly was not occupied by the species.

Last, let me see if I can translate some of these concepts into this

issue of the role of the States. As I go back and look at the 1974

Act, the striking thing about it in the perspective of 20 years is

that it doesn't follow the normal Federal-State legislative architec-

ture. It's really quite striking.



If you look at the Clean Water Act, the Clean Air Act, all of the
other environmental legislation, there was a tendency to do the tra-

ditional Federal-State model in which against a backdrop of Fed-
eral standards. States were empowered and encouraged to admin-
ister programs. It's virtually absent from the Endangered Species
Act.

Once again, my advice to the lawyers was, don't tell me that just
because the Act is silent we can't do it. I have kind of arm wrestled
them to the ground and said, in this vacuum, I intend to begin the

process of moving these programs toward the States. But I think
it would be enormously important to get a legislative framework in

place.

Now, just a few specifics in conclusion as to other models. I've

already mentioned the California NCCP process. I think it is a
rich, varied kind of model that has lots of instructive lessons. Sen-
ator Baucus has talked about Montana. We have an interesting ex-

ample there v/ith the bull trout, that's really Montana and several
other States, where we have handled it by issuing a warranted but
precluded finding not listing the species, and then inviting the
State, in this case I must say, we didn't invite Montana, they
showed up, they took the initiative and said, we'll put together a
bullhead trout conservation plan, and I interpret the Act to allow
us to step back and to defer listing by saying, that program is

working, will conserve the species. Again, it would be really nice
to have some legislative authority to build upon that experience.
We have another interesting example of the White Mountain
Apache Tribe in Arizona, a govemment-to-government relationship
which gives them the freedom to undertake conservation plans.
Let me just sort of move out of here with a few specifics I think

you should look at. State participation in the listing process—it

makes a lot of sense to have some kind of State reference point and
participation in listing. Prelisting conservation plans—^there should
be statutory State participation in recovery plans. States should
have a role in HCPs.
We should look at section 6. Section 6, in my judgment, originally

contemplated funding so that we could buy habitat pursuant to

habitat conservation plans. I know that that's also a budget issue.
But we have submitted to the appropriations committees this year
a request for matching monies in which we could have authority
to match States which are willing to put up land acquisition prior-
ities as part of conservation plans.
But we've not gotten a good reception from the appropriations

committees for obvious reasons. Now, what I've said to those com-
mittees is that if you want my opinion, this section 6 money is a
lot more important than the money we're already spending under
the land and water conservation fund for acquisitions that are un-
related. The reason for that is that this priority is about Federal

priorities, about making the process work under a direct Federal
law.

I would simply urge anyone who's interested in this to get into

asking this question, can't we, even in the absence of new money,
put a priority sticker on land and water conservation money to say
we can match it for those States that are willing to step forward
and meet a Federal priority in the process.
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There's been some discussion here about additional incentives.
I've discussed a number of them. On the way to conclusion, I would
simply say, I think these issues that have been discussed regarding
State tax credits as an incentive for multispecies State-Federal
land conservation programs is a powerful idea with important
precedents in State laws. The conservation reserve policy is now
being debated in the agricultural committees. The focusing of con-
servation reserve purchases to intermesh with endangered species
is a winner for farmers, for the environment, and for States.
With that, I would be happy to respond in any way, to follow up

with any material and cooperate as much as I possibly can.

Senator Kempthorne. Mr. Secretary, thank you very much.
I'd like to ask Assistant Secretary Hall for your comments, and

then following that, we will begin a round of questions and we will

allocate 5 minutes to each member of this committee.
So with that, Doug, if you'd proceed, please.

STATEMENT OF HON. DOUGLAS K. HALL, ASSISTANT SEC-
RETARY FOR OCEANS AND ATMOSPHERE, DEPARTMENT OF
COMMERCE
Mr. Hall. Thank you, Mr. Chairman.
I will only touch briefly on three subjects. Secretary Babbitt was

very eloquent in talking about some of our efforts to make the Act
work better. The three areas that I'd like to touch briefly on are
the role of science, the role that States are playing and can play
in the administration of the Act, and our efforts to make the Act
work better.

With regard to science, we have made great progress in the un-

derstanding of conservation science since the Act was passed 22

years ago. The National Research Council in its recent report on
ESA found that the Act is based on sound scientific principles. But
we still face significant uncertainties on many of the issues when
we develop recovery plans and approaches to recovering these spe-
cies.

We believe that science should be the basis for deciding whether
a species should be listed, and also indicating the biological re-

quirements. We're working very hard to make sure that that oc-

curs. We are using peer review to a greater extent than ever before
in our efforts.

Last year the Fish and Wildlife Service and the National Marine
Fisheries Service said that independent peer review should be used
in both the listing process and in the development of recovery
plans. If you look at the experience in the northwest, we have used

peer reviews with gas bubble disease, transportation, and the re-

covery plan has been the subject of a peer review. We see that as

a key way of trying to resolve some of the scientific uncertainties.

In the northwest, there have been arguments; on most of the is-

sues, there is agreement. But there are several key issues that
have been subject to long debate over many years. We recently
worked with the Northwest Power Planning Council to begin the

process of setting up an independent scientific panel that will be
formed with the help of the National Academy of Sciences to pro-
vide a truly independent and objective look at the science and help
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us in providing guidance on some of the difficult decisions that are

being made in the northwest.
The second is the role of the States. Secretary Babbitt has al-

ready addressed this issue. But we agree that the States and the
tribes have significant expertise and capabilities. We believe they
should have a greater role. We are now in the process of reviewing
the coastal Coho stocks for listing under the Endangered Species
Act. The States of Washington, Oregon, and California have taken
the initiative to develop a comprehensive conservation plan that we
think will be the central element to this recovery effort. This is an

example of what can be accomplished through an effective Federal,
State and tribal partnership.
The last is on the issue of making th^ ESA work. I think we've

made a lot of progress, but we still have a long way to go. As you
know, Mr. Chairman, the implementation of this Act is a massive

undertaking. It involves many different stakeholders. And we have
encountered significant difficulties at various times in the Act's his-

tory. We've had thousands of consultations every year.
We're working to make that process more effective and more effi-

cient, and we now have a process in place that I think is much bet-

ter than we had 2 years ago. We appreciate your leadership in

working through the difficult situation that occurred after the Pa-
cific Rivers Council case. In the National Marine Fisheries Service,
a lot of dedicated employees worked long hours to resolve that dif-

ficult situation.

I'm happy to report today some of the progress that we have
made. In the last 6 months, 1,343 salmon consultations were initi-

ated. Of these, 1,063 were completed through an informal process
and 92 consultations were completed on a formal basis. We have
88 that remain to be completed. We expect all of these to be com-

pleted by the end of September. This is tremendous progress in a

very short period of time.
I think that if you look at the difficult situation we faced after

that court case, there has been a very positive result out of it. We
have worked with the Forest Service to develop broad pro-

grammatic guidelines about what should be done.
As you see, out of this total of more than 1,300 consultations,

more than 1,000 of them were concluded on an informal basis. And
that's made possible because we have worked with the Forest Serv-
ice to develop broad guidelines, and then we can deal with the indi-

vidual site specific actions in a much more effective way on an in-

formal basis.

I am concerned and our agency is concerned about some of the
recent developments, particularly in the House Appropriations
Committee. There has been language that would nullify the pro-

grammatic consultations, PACFISH and the Land Resource Man-
agement Plan consultations. I think that those programmatic con-
sultations are the key to making this thing work quicker, faster,
and in a way that provides more certainty and a better service to

the people who own land and who have an economic stake in the
situation.

We are also concerned about the funding levels. The amount of

money spent on ESA administration is relatively small in the total

scheme of things in the Federal budget. I am concerned that there
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is a misconception growing that most of the money is spent in some
way trying to interfere with economic activities. Wlien in fact,
when we have the proper resources to do the job, we can do a bet-
ter job of assessing various watersheds, and working with the
stakeholders to ensure that we complete these consultations as

quickly as possible and have the least disruption on economic ac-

tivities and make sure that our activities not only protect the spe-
cies, but also that protection is done in a way that allows economic

activity to continue.
With that, Mr. Chairman, I will conclude, and I'll be happy to

answer any questions.
Senator Kempthorne. Mr. Hall, thank you very much.
Let me begin the questioning. First, I notice. Senator Reid, you

have joined us. Do you have any opening comments you'd like to

make? Senator Reid is of course the ranking member of this sub-
committee. So I welcome you presence.
Senator Reid. I do not. Thank you, Mr. Chairman.
Senator Kempthorne. Thank you. Mr. Secretary, let me begin

my questions with you, and we'll start the 5-minute clock. I appre-
ciated very much your opening comments and your overview and
perspective of the Endangered Species Act. I noted that some of the
remedies that you feel we should be directing our attention toward
is, to remove this uncertainty that exists right now with regard to

the Endangered Species Act and landholders.
You say that we should take no more multiple bites through this

process. And I concur with that. You talked about the 5-acre tract,
and the dilemma that those owners of the 5-acre tracts may have
to go through if in fact they are not given an exemption. I think

you could probably delineate probably better than anybody the on-

erous process that they would have to go through if they were not

given that exemption.
So is it fair to say that we can begin this discussion with an

agreement that those dilemmas that you have outlined, and there-

fore have suggested some remedies, affirm that there are problems
with the Endangered Species Act and that we do need to roll up
our shirt sleeves and reform the Act itself?

Secretary Babbitt. Yes.
Senator Kempthorne. OK, I appreciate that.

Now, you stated, you had a good discussion about the role of the

States and the fact that perhaps they're not included in the capac-

ity they should be. I agree with that. I appreciate your attitude

that you're going to inform your attorneys that that's not going to

be a barrier for us in properly defining what the roles of the States

are.

You referenced the tribe, and later this morning we're going to

hear from testimony from Judy DeHose, who is a council person
from the White Mountain Apache Tribe. Now, under the Native
American Self-Determination Act, one of the programs turned over

to the tribe was management of the Endangered Species Act on
tribal lands. And you referenced that.

In light of this, are you willing to turn over to the States that

same authority?
Secretary Babbitt. Senator, that's a very broad question. What

I envision as the proper direction is to see if we can't have a much
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higher degree of State participation. I think the necessary condition
of State participation is that it be, as with other environmental

laws, against a framework of Federal requirements. The typical ar-

chitecture around this town in other environmental laws is that the
level of State participation is in some way graded to a demonstra-
tion that that will result in meeting Federal standards.
For example, just two States that come to mind, my State of Ari-

zona and the neighboring State of California. We've done enormous
delegation to California because they in fact have an endangered
species act. Arizona has made clear that it does not believe in the

Endangered Species Act, that they will, at least in current times,
have no endangered species legislation of any kind. I must tell you
that a delegation is kind of tough against a background of no en-

dangered species legislation of any kind.

So I think there isn't a direct, simple answer.
Senator Kempthorne. So we can agree, Mr. Secretary, there is,

by all rights the States must play a greater role and be given
greater authority with the Endangered Species Act?

Secretary Babbitt. As long as it's done in the context of a set of
Federal standards which inform, guide and set boundaries for State

participation, sure.

Senator Kempthorne. OK. Now, also, in your discussion about
the 4(d) rule, and you talked about the owners of the small wood-
lots, and again, I appreciate what you ssiid about that, you said too

that, and I believe, that we needed to put more emphasis on the

public lands and recognize the private lands. So would you be sup-
portive if in the rewrite of the Endangered Species Act, we affirm

private property rights in the Act itself?

Secretary Babbitt. Senator, I believe that the fifth amendment
of the Constitution of the United States affirms private property
rights. And we have never varied from the commands of the fifth

amendment and the U.S. Supreme Court.
Senator KEMPTHORNE. So you would not be uncomfortable with

it being included?

Secretary Babbitt. If your proposal is that we accede to statu-

tory language which says at all times this program will be adminis-
tered in accordance with the constitutionally protected rights of pri-
vate property owners, the answer is yes.

Senator K[empthorne. Thank you very much.
Secretary Babbitt. Let me, if I may, just say
Senator Kempthorne. That's all I needed.

[Laughter.]
Senator Kempthorne. My time is up.
Senator Chafee. You can answer on my time.

Senator Kempthorne. No, if you'd like to complete it, I'd cer-

tainly give you that courtesy.

Secretary Babbitt. Listen, if we can all agree that that's what
this is about, that's terrific. The reason I want to add is because
I think there are issues that go beyond the core constitutional is-

sues, that we need to identify and take care of them. That is what
I would call, think of a core of constitutional protection. I don't

think that's the end of the question. Because I think there's a
much, much broader issue, of what I would call fairness.
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Let me give you an example. The fifth amendment doesn't say
that we have to exempt owners of 5 acres or less. All the fifth

amendment says is that you can't effect, you can't regulate in a

way that effects a taking. What we are proposing goes way beyond
the fifth amendment protection, constitutional protection. What we
are looking at is just a kind of plain, basic, simple affirmation of
our obligation to be reasonable and thoughtful about the way we
treat people.
Now, that of course takes me into the takings legislation, and the

reason that I think that is so terribly misguided. We have constitu-
tional protection of private property rights. The takings thing is

way off mark. It's not about interfering with the role of the Con-
stitution and the courts.

What we should be doing instead is asking in the context of this

Act, how are we making this fair, and how are we mandating
clearly by the language of the Act that this thing will be adminis-
tered in a way that will command the cooperation and consent of
the people who brought us here.

Senator Kempthorne. I appreciate and I agree that we should

go beyond the protection of the fifth amendment.
With that. Senator Chafee.
Senator Chafee. Thank you, Mr. Chairman.
Mr. Secretary, I'm interested if you could, and obviously we're all

working under the time limitations here, of how you apply your
habitat conservation plan to a large timber company where you're
working with several thousand acres. What do you do? Do you give
them a safe harbor? I know you're talking multispecies here. Just

briefly, how does it work? What's in it for the timber company?
Secretary Babbitt. Well, Senator, a number of models. The basic

model is simply, the timber company says, as we cut under a sus-

tainable forestry plan, when we encounter these little pockets of old

growth timber that are currently being inhabited by nesting pairs
of owls, we will work around that circle. And that's it.

Now, the owls on a large tract will obviously be moving about.

But it is a dynamic process, and the timber companies are basically

saying, we can live with owls. We don't think they're going to get
out of hand in the near future, and we will, we do our cutting on
kind of a rotating basis. So it's just that. We'll look for the owls,
cut around them.

Now, on smaller tracts, it doesn't work quite that easily. Because

you could in fact get owls colonizing beyond where they are.

Senator Chafee. That's where your safe harbor comes into play?

Secretary Babbitt. That's absolutely right.
Senator Chafee. You say to the timber company or the owner of

the land, you've got 1,000 acres here, there seems to be prolifera-
tion of owls in the 100 acres, you set aside that 100 acres and you
can go ahead and lumber the balance. If there's a spotted owl out

there or whatever it is, red cockaded woodpecker, that's OK for you
to go ahead and timber that area. Is that the way it works?

Secretary Babbitt. Yes. What we say with respect to the other

900 is, if you want to clear cut it today, fine. There's no prohibition.
But assuming that what you want to do is manage it sustainably,
we would be happy to issue you a safe harbor letter which says.
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if any woodpeckers show up on that land, give us 30 days to move
them somewhere else.

Senator Chafee. Have you entered quite a few of those?

Secretary Babbitt. Senator, this is fairly new. The most interest-

ing one, and I think it bears study, is with the Pinehurst Country
Club Development Group in North Carolina. It is quite explicit and
the people who have signed off of that I think can explain it to you
very well.

They basically said, we're inviting woodpeckers to invade our
land, including land where we think we're probably going to build
some more golf courses and residential developments, and we're
satisfied with the language of this agreement that says when they
show up, they are temporary residents, subject to eviction at our
call for any kind of land use development, provided only that we
have 30 days notice.

Senator Chafee. OK. I followed your suggestions regarding the

States, and I think what you say makes a lot of sense. Obviously,
if Arizona isn't at all interested in the Endangered Species Act, and
indeed, seems to be resisting it, it's not the area that you nec-

essarily would want them to assume the program. Whereas, other
States like California or wherever it might be that has these pro-
grams, the State program, you could turn over quite a bit to them.

Secretary Hall, when Senator Kempthorne and I were in Lewis-
ton, and dealing with the Snake River salmon there, they didn't
think ever5rthing was so hunky-dory as you've outlined it in your
statement. They had harsh words for, well, maybe the word harsh
is too strong. They were not enthusiastic about the role that the
National Marine Fisheries was playing.
What do you say about the situation out there? They felt that

you knew a lot, and the National Marine scientists knew a lot

about the seas and the migratory aspects of the salmon, but not
when they got up into the rivers.

Mr. Hall. Mr. Chairman, if you look at all the Endangered Spe-
cies Act issues that the Department of Interior and the Department
of Commerce are working on, the one involving the Columbia River
and Snake River salmon is probably the most difficult because it

covers more territory and affects more people, more different

States, more different jurisdictions. The National Marine Fisheries
Service has made a number of difficult decisions, and they have af-

fected a lot of people and are very controversial. The system has
been fundamentally altered. We didn't have the eight dams be-
tween the upper Snake and the ocean 100 years ago, so when we
start trying to restore these species in that area, we're dealing with
a system that is not what it was, not designed for salmon. So a lot

of the decisions we make are very controversial and they create a
lot of concern.
Senator Chafee. Well, I agree. We had hearings out there, as I

mentioned before, presided over by Senator Kempthorne. And of all

the issues, I thought the salmon one was the most difficult. One
of the complaints was, and indeed this wasn't just fishermen who
were complaining, it was the environmentalists likewise, about the
role of the NMFS. One of the feelings was they couldn't get any an-
swers from you folks fast enough. But that's a long, difficult sub-

ject. I notice my time's up.
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Thank you, Mr. Chairman.
Senator Kempthorne. Thank you, Senator Chafee.
Senator Baucus.
Senator Baucus. Thank you, Mr. Chairman.
Secretary Babbitt, there's been a lot of complaints about the En-

dangered Species Act by a lot of people. In your judgment, what
does it all boil down to? Why are so many people, particularly in
the west, so upset with the Act? I think most people in the west
want to do what's right. They don't want to run rough-shod over
the species in our country. They want to do the right thing.
But yet, there's a perception, there's a feeling, there's a belief,

that something's wrong here. They're quite outraged. What do you
think it all boils down to?

Secretary Babbitt. Senator, I think there are two things. One is

that the opponents of the public land tradition have gone out of
their way to stigmatize this Act and to circulate falsehoods and
outrageous allegations as part of a broader crusade against the Na-
tional Park System, the National Forests and the public lands. The
second reason, I think, is legitimate and needs some work. And
that is, that the Act as drafted and administered, I think until

fairly recently, has been a purely Federal operation.
And that doesn't work. Because these things affect local commu-

nities, and they affect peoples' perceptions of how they live on the
land. When administrators from Washington are sort of sending
notices and determinations and rules through the mail, it's bound
to cause a lot of friction. I think that is a very legitimate grievance.
It's a powerful argument for coming back to State participation.
Senator Baucus. I think that's pretty accurate. Now, let's look at

the second part, and see how we fix the Act. As you know, gen-
erally, and you stated it in your comments, our environmental stat-

utes by and large allow States to administer a lot of our environ-
mental statutes subject to a kind of a Federal approval of an over-

all plan.
Let's take the Clean Air Act, for example. States develop their

State implementation plans, and the States run the Clean Air Act,

essentially, under those State implementation plans, subject to ap-
proval of the State implementation plan by the EPA. tJnder the
Clean Water Act, there are programs that basically the States run
the water programs, too. As you well know, again, subject to the
Federal approval.
As you well know, last Congress we tried to reauthorize

Superfund. The Administration, various groups. Keystone Institute,
came up with I think a very good Superfund reform agreed to by
big business, by small business, by environmentalists, by most in-

surance industry. It was a terrific idea, which unfortunately Con-

gress didn't pass last year, but which delegated most of the oper-
ation of Superfund to States. States would select remedies. States

would basically run the program.
So I'm wondering, how far do we go here in the Endangered Spe-

cies Act? How far do we take those models, the devils and the de-

tails, and we all talk a lot about more State participation. But I

wonder if you could just a little more precisely indicate what you
think properly that greater State participation should be, and
should it, how far should States have primacy? Should the States
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basically develop the habitat conservation plan? Or should they
just provide information on it to Fish and Wildlife Service?

I'm just curious what you're thinking as to how far we should go
in delegating all this to the States.

Secretary Babbitt. Senator, I agree that this is where the detail

is really important. But I think that you can sketch out a rough
outline. The listing process I think ought to be in the final analysis
a Federal responsibility. These species, it's a purely scientific effort.

It ought to involve the best science, wherever you find it. Many of

the species, not all of them, but many of them are interstate. And
I would strongly suggest the listing process should have participa-
tion but should be primarily Federal.
But when we get to the remedy, the habitat conservation plan-

ning, conservation plans, the California model suggests that you
can have a very large degree of delegation to the States. And that
as long as the framework is there, that's absolutely appropriate.
Senator Baucus. What's wrong with a lot of the States that just

basically developed a plan subject to some broad Federal oversight?
It's somewhat similar to Clean Air Act, somewhat similar to the
Clean Water Act.

Secretary Babbitt. I think those are the right models to begin
looking to as reference points. I would for example say that on na-
tional parks, forests, Federal lands, you've got an administrative,
you might need an administrative presumption in favor of the Fed-
eral land, management of Federal lands. You might draw those
kinds of distinctions.

Senator Baucus. I appreciate your mentioning the Montana bull
trout recovery plan. We're very proud, frankly, in Montana, of the
effort we've undertaken on our own to try to recover the bull trout.
I appreciate your remarks and I want you to know that we're still

working very hard to try to make that work, and I thank you.
Senator I^mpthorne. Senator Boxer.
Senator Boxer. Mr. Secretary, in answer to our subcommittee

Chair's question, you said you think that the Act should be re-

formed, is that correct?

Secretary Babbitt. Yes.
Senator Boxer. You don't think we should repeal the Endan-

gered Species Act, do you?
Secretary Babbitt. No,
Senator Boxer. You don't think we should weaken it, do you?
Secretary Babbitt. No.
Senator Boxer. OK. Do you think that protecting endangered

species should be a national concern?

Secretary Babbitt. Yes.
Senator BoxER. OK. So when you talk about the State role,

you're really saying that in implementation, you're very willing to
look at ways to give the States more of a lead role. I want to say
that the California model that you've talked about several times
here, for the benefit of my colleagues, has really worked magnifi-
cently. We have a model that works. I don't know if it's similar to
the Montana model.
But we have the Natural Communities Conservation Planning

Program. In it we have conservationists and land owners and local

governments and developers. They all sit around the table. You

92-528 96-2
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know, frankly, if it's the State that calls these people together,
that's fine with this Senator. But it's worked in Southern Califor-
nia in having the Federal people all grouped together. I'm open to

either model.
But I think the most important thing is to get people of goodwill

around the table and have the backup of a national law that sets
some national standards and goals for what we're doing. Because
if we don't do that, it gets tougher and tougher. You know, a lot

of people say, why are we having more problems with the Endan-
gered Species Act.

We've discussed why, and I think Secretary Babbitt's been very
forthcoming on that, sajdng it's sort of the long arm of the Federal
Government coming by mail and telling you what to do on your
land. We have to stop that. That's why this kind of planning effort

stops it, because the arm doesn't come in from Washington. But the
decision is made by everyone sitting around the table.

So I think it's not all that complicated to fix this problem, if

there's an underlying agreement that it is a national concern to

save endangered species.
I want to ask if the subcommittee chairman will put into the

record this Defenders of Wildlife report that I held up before.

Senator Kempthorne. Without objection.
Senator BoXER. Thank you very much. It details really species by

species the successes, the failures and some recommendations.
I want to ask a specific question about California, Mr. Secretary.

You know, we all come from different States and different philoso-

phies, or so. Many of my constituents have been concerned about
the lack of progress the Fish and Wildlife Service has made in list-

ing species over the years. We're concerned. We don't want to

lose—we've already lost 90 percent of our wetlands in California.

Nationally, we've lost 50 percent of our wetlands.
We're not happy about that. We understand what wetlands do.

We understand their importance, because we almost don't have

any. So we're looking at the fact that there were many, many spe-
cies. There have been two lawsuits filed. One is regarding plants,

endangered plants, which as we've documented with the leadership
of Senator Reid, the ranking member on the subcommittee, are po-

tentially life saving plants. If you look at taxol and some of the

other remedies that we have to look forward to, they're all going
to come from these plants.
Now, by the time you get them on the endangered list, there's

only 100 plants left or so, it's my understanding. So we're very con-

cerned in California, and as I understand it, a settlement agree-
ment was reached with Fish and Wildlife to propose for listing
more than 150 California species for which the Service had the

data to justify the listing.
How has the current moratorium on final listing affected your

ability to comply with that settlement agreement?
Secretary Babbitt. Senator, if I might, just a word about Califor-

nia. I don't want to leave this committee with the impression that

we have achieved nirvana in California, because we haven't. There
are some very complex issues in the Federal-State relationship. We
are learning each day, as we move along in some very uncharted

territory.
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The important thing in the southern California experience is

this. We have agreed, Federal, State, local, on an important goal,
and that is. Orange and San Diego Counties do not want to become
the Los Angeles Basin. In the context of that sharply differing goal
about development futures, we're working. There are, and I think

worthy of contrast, other examples of purely Federal efforts which
are taking place outside this partnership.
We've had a lot more trouble with them, frankly. The reason that

they've been problematic is because we have not had this close

State and local interconnection which tends to drive people toward
a clear understanding of what it is we're after. I just would like to

leave those points.

Now, Senator Boxer, in direct response to your question, yes,

things are moving more slowly. There is a listing moratorium. It

has made this process a much more complex.
Senator Boxer. Even in light of the settlement? I mean, there

was nothing in the moratorium that gave you the ability to move
forward? There was a court case or a settlement?

Secretary Babbitt. Well, between the dislocating effects of the

moratorium, the cutbacks in funding, the workload that is being
driven by litigation, all I can say is, we're doing the best we can.
We've got Federal judges ordering us around in every comer of this
land.

I must tell you that the litigants in many of these cases are not

doing any favor to our efforts by constantly rushing to the court to

attempt to get Federal judges. We have a situation where the Di-
rector of the Fish and Wildlife Service is being required to write
a personal letter each week to a Federal judge. I must tell you, I

think that's an outrage. It's yet another reason for getting some re-

form in this Act.

Senator Boxer. Do you think people should have a right to go
to court if the Act isn't being implemented? I sure do.

Secretary Babbitt. I respect their right to go to court. I'm saying
that they are frustrating, in many instances, our ability to admin-
ister this Act.

Senator Boxer. Let me just say, I know my time's up, I would
only say that when you're getting down to plants, when there's 100
left, you ain't got a lot of time to wait until you figure it out. I sup-
port that.

Senator Kempthorne. Thank you very much.
Senator Lautenberg. When it's too late, you turn to Campbell's,

and you get it from the shelf.

Mr. Secretary, part of the improvements that you'd like to see,

you talked before and today about the exemption for the 5-acre

piece or smaller. What happens if a particular 5-acre place is the
center place for the species to propagate or habitat? They don't
know the same boundaries that we use. And what happens there?
Don't we run the risk of some significant danger by simply saying
that 5 acres or less, you're home free?

Secretary Babbitt. Senator, we've spent a lot of time discussing
that. It turns out there are in fact some isolated situations where
that could happen. The most obvious ones are these western vernal

pools and springs, where you have a pond of water, either season-

ally or permanently, entirely isolated from the surrounding system,
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essentially under the Pleistocene, where you've had 10,000 years of

divergent evolution and some very important species issues.
I think we need to wrestle with that. I think the first line would

be to say, well, simply acquire it. A second line would be to say,
we will use mitigation fees in the balance of the plan to fund the

purchase of it through the implementation of the plan.
So if your question is, aren't there exceptional circumstances

where we need to think creatively about how this works, the an-
swer is yes.
Senator Lautenberg. Yes, because you've been in New Jersey,

and you know that between Senator Chafee's State and my State,
we could probably fit in a county of Senator Kempthorne's State or
Senator Reid's State. When you get to have a 5-acre piece in New
Jersey, if it's in the path that the migratory birds take, you're talk-

ing about perhaps a very significant influence on what takes place
there.

So I think that that 5-acre rule has to be very carefully mon-
itored. Because it could be the critical, or a couple of them, neigh-
bor to neighbor, could be an important location for the preservation
or the protection of the species.
Have you looked at the House Appropriations Committee bill on

Interior?

Secretary Babbitt. Senator, I have.
Senator Lautenberg. You're not wearing black.

Secretary Babbitt. Well, what I genuinely lament in the House
bill is the failure to distinguish between withholding listing money,
which, I understand that, there's a moratorium and it's part of law,
and I understand the logic of withholding listing money.
They have gone beyond that and begun striking line items that

relate to prevention, our ability to get out on the landscape and
work these issues, kind of the Montana bull trout kind of deal,
where what we're trying to do is move it away from the listing

process. We're losing that money, and I think it's because of a mis-

understanding and failure to distinguish between the two ap-
proaches.
Senator Lautenberg. And what can be the result of that?

Secretary Babbitt. Well, the result can be that when the morato-
rium eventually comes off, we have a larger crisis than we would
have had. We've effectively lost the time to try to avoid the train

wreck.
Senator Lautenberg. Is the, are the resources essential for

doing the job that the Endangered Species Act is intended to do?

Secretary Babbitt. Yes, in my judgment, they are. And again,
these section 6 issues, anticipating a piece of legislation with more
State involvement, I would urge the appropriators to go back to

section 6 and anticipate the power of these matching funds to en-

able State plans to work, and to deal with the kinds of extraor-

dinary situations we've discussed.

Senator Lautenberg. One of the things that's so difficult for

those of us who believe that all species of nature are there for a

reason, and that they are inextricably intertwined, one species to

another, and I find it distressing as we look at budgets for the

year, appropriations bills, and I am on the Appropriations Commit-
tee, so is Senator Reid, that what we're doing is looking at the
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short term consequences, principally political, of laws that we're

writing, funds that we're providing. In the process, beginning the

downslope for seriously continuing the preservation of the species.
Now, I am, and I'm no more a nature lover than Senator

Kempthorne, certainly we've discussed the beauty of Idaho and the

precious resources that they have there. But the fact of the matter
is that there are so many who are worried about what happens 10,

20, 50 years from now. I carry pictures of my grandchildren
around. I know that I'd like them to be able to fish and walk in

the woods and see the birds and everything else.

It seems that it's an impossible message to get through now,
that, hey, listen, carelessness today is disaster for tomorrow. You're

handling your job very well, Mr. Secretary, in trying to bring to-

gether the parties. But I would submit that when you discuss re-

form, I think that very notion becomes part of the crescendo that

says, let's get rid of this burdensome Act, and let's let the farmers
and the loggers and everybody else get on with making their living.
The expense is not on the cash register, but it's there, certainly.
Thanks very much.
Senator Kempthorne. Senator Lautenberg, thank you for your

comments. I appreciate what you referenced, and the discussions
we have had. And like you, for you want to make sure that your
grandchildren have those forests to walk through and those
streams to fish, I know that many Idahoans who derive a living
from the natural resources, may at times harvest the trees, etc.,

they, too, want to make sure that there are woods for their grand-
children to walk through and fish as well.

Senator Lautenberg. Mr. Chairman, we heard Secretary Hall,
and you and I have discussed the salmon problem. They're gone.
In a very few years, up in Alaska, with the pollution and so forth,

supplies are considerably depleted. So there are competing inter-
ests.

Senator Kempthorne. There are.

Senator LAUTENBERG. Cutting down the tree may cut the fish
life.

Senator Kempthorne. But interestingly enough, in the hearing
in Lewiston, and I don't intend to engage in this, but it was pointed
out that it is not the habitat. The habitat is pristine. I think Mr.
Hall would afiirm that. And the inland waterways. But we have a
series of dams that have been put in there, for other reasons, years
ago.
So with that. Senator Reid.
Senator Reid. Mr. Secretary, I've been during this time paying

close attention to everything you've said. But I've also been looking
ahead and reading some of the testimony that's going to come later.

I'd like to see how you feel about a statement, two paragraphs, by
Dr. Stuart Pimm, He says extinctions have always been part of
Earth's history.
This does not mean that the rate of modem extinction is normal.

In a major review to be published in the Journal of Science on the
21st day of July, 1995, my colleagues and I document just how ab-
normal the current situation is. What we now experience are rates
a thousand times normal. The future will be worse. Unless we act,
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humanity will drive a large fraction of the planet's species to ex-
tinction within the next century.
Some popular accounts of extinctions cast doubt on these conclu-

sions. They remind me of my biannual nightmare of grading bad
term papers. Easily verified information is written incorrectly or
otherwise misinterpreted or misquoted. In my written testimony, I

have included reviews showing how badly bungled some of these
accounts are.

I will not speculate on how a minority of journalists, you will

note here, he says journalists, not scientists, feel so confident in

their abilities to reject the consensus of so many scientists. I pray
that they will not feel qualified to extend their mission to my fa-

ther-in-law's position of brain surgery.
[Laughter.]
Senator Reid. Now, Mr. Secretary, this from a scientist, professor

of ecology at the University of Tennessee, tends to paint a very
dark picture of various species in the world and in this country.
Would you agree or disagree with Dr. Pimm?

Secretary Babbitt. Senator, you've engaged me on the ground of

my professional scientific training. I will try to resist getting into

this in detail, except to say that the people who are saying there
is not an extinction crisis are pseudo-scientists and phonies. There
isn't any question at all about that. And the causes are well known.
The protagonists who never made it through elementary paleon-

tology or ecology are saying, well, look at the end of the Pleisto-

cene. There were extinctions then, there was 1,000 feet of ice cover-

ing New York City and Chicago, these changes take place all the
time. Well, of course, changes do take place in geologic time. The
important thing is that they take place on time scales that are so

long that evolutionary adaptation works around them. Your State
of Nevada 10,000 years ago looked like Lake Superior.
Senator Reid. But doesn't that also, Mr. Secretary, answer one

criticism that the Endangered Species Act has had, that it takes
a long time for these species to recover? It's part of nature, isn't

it?

Secretary Babbitt. That's exactly correct.

Senator Reid. Now, Mr. Secretary, you mentioned briefly the ex-

perience in Nevada with the desert tortoise. That's been a positive

experience under the Act, has it not been?

Secretary Babbitt. Senator, I think it has, yes.
Senator Reid. I mean, I know that some people have objected to

what had to be done. But is there any doubt in the mind of your
or your scientists that the desert tortoise, if the present plan goes
forward, will survive?

Secretary Babbitt. It's not entirely free of doubt. But there are

some odd kinds of issues, which I won't go into. But my personal

opinion, yes. I think the chances are very good.
Senator Reid. Mr. Secretary, we've had a number of hearings on

the issue of takings. The issue of takings, of course, comes up in

the context of the Endangered Species Act on occasion, is that not

true?

Secretary Babbitt. Yes.
Senator Reid. You've heard the cry to change the law, so that

takings become more difficult. The very hearing we had yesterday,
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I referred to the Constitution, where the Constitution says, nor
shall private property be taken for public use without just com-
pensation. Do you know how we with a law can improve upon the

language of the Constitution of the United States?

Secretary Babbitt. No, sir.

Senator Reid. Mr. Secretary, there's been a lot of talk about the

negative impact on the economy of the Endangered Species Act.
Would you elaborate on that?

Secretary Babbitt. Well, my sense is that in each case that good
administration of this Act over any reasonable time period in-

creases the prospects for productive economic activity, that there is

no conflict between the two, and that in fact the sustainable and
productive uses of ecosystems in the long run will create a lot of

jobs.
That's what it's about in the northwest. It's about a timber in-

dustry which will provide jobs for our kids. The salmon issue is

about the same thing. It's about fisheries jobs for our kids. I have
yet to see a case in which these issues, these laws, cannot be ad-
ministered in a way that creates in the long run in the middle term
and usually in the short run, and the reasons a species comes to
a place, because of the values of biodiversity and landscapes and
wide open spaces, and the future of places like Phoenix and Las
Vegas and Boise, it seems to me is directly linked to our success
in finding this kind of balance. So I don't see the conflict.

Can I go back to the Pleistocene?

[Laughter,]
Senator Reid. I'll pass on that.

Senator Kempthorne. Senator Reid, I have just a couple ques-
tions that I'd like to ask Mr. Hall. Do you have a couple other ques-
tions that you'd like to

Senator Reid. I had one question I wanted to ask the Secretary.
There was an announcement made, I believe yesterday, because I

heard about it today on public radio, about the President issuing
an order that the Endangered Species Act and any wetlands legis-
lation would not apply to a landowner who had owned less than 5
acres. Is that true?

Secretary Babbitt. Senator, that is correct.

Senator Reid. When, Mr. Secretary, will that go into effect, or do
you know?

Secretary Babbitt. There is a regulatory, I believe either an ad-
vanced notice of proposed rulemaking or a draft regulation out on
the street right now.
Senator Reid. That certainly should do away with a lot of the

stories that people keep talking about of problems with small prop-
erty owners, is that true?

Secretary Babbitt. Well, that's certainly our intention.
Senator Reid. Thank you, Mr. Chairman.
Senator Kempthorne. Senator Reid, thank you.
Mr. Hall, I know you would have been disappointed had I not

asked you a few questions. Let me ask you this, we'll move very
quickly. Do the commercial fisheries which you say are managed
through regional councils, have to obey the Endangered Species Act
when one of the stocks are on the list of endangered or threatened?
Mr. Hall. Yes, sir, they do.
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Senator Kempthorne. Does the jurisdiction of the regional coun-
cil extend very far to sea?
Mr. Hall. The regional councils manage the fisheries outside

State boundaries to the 200 mile limit.

Senator Kempthorne. Does the jurisdiction of the regional coun-
cils extend up the rivers into fresh water?
Mr. Hall. No.
Senator Kempthorne. When a listed stock is mixed in

Mr. Hall. Mr. Chairman, the only clarification is, whenever you
have take that is going to occur inside the river that the fishery
management councils take that into account.
Senator Kempthorne. OK. When a listed stock is mixed in with

a non-listed stock of a commercial fishery, does the regional council
allow the take of the listed stock?
Mr. Hall. There are cases where a small, incidental take is un-

avoidable. So there is a very small take allowed on the three listed

stocks in the Pacific Northwest.
Senator Kempthorne. Is that a violation of the Endangered Spe-

cies Act?
Mr. Hall. No, Mr. Chairman. The Endangered Species Act al-

lows for incidental take of listed species. There are cases where it's

unavoidable, and in this particular case, it's a very small number.
Senator Kempthorne. All right. Then many thousands of wild

salmon have been tagged with the pit transmitter tags. Are these

tags ever searched for among the fishes captured in commercial
fisheries in U.S. waters?
Mr. Hall. Yes.
Senator Kempthorne. Can you tell me the process?
Mr. Hall. I would defer to some of our scientists or technical ex-

perts for the exact details. But we review the landing data, and we
have a better understanding of the mixture of the stocks in that

particular fishery than any place else. So we have an understand-

ing of how many stock, when you have 30,000 fish that are caught
in an ocean fishery, there may only be 10 that are Snake River
stocks.

But we have a pretty good understanding at this point of which

fisheries, what the mixture is of the various stocks and various

fisheries, both in Alaska and British Columbia and off the coast of

the Pacific Northwest.
Senator Kempthorne. So off the coast, is that sort of information

sought and obtained?
Mr. Hall. Yes.
Senator Kempthorne. Of any commercial fishing?
Mr. Hall. Yes.
Senator Kempthorne. For the United States, what have you.

OK. Then you describe an independent scientific peer review proc-
ess in the National Oceanographic and Atmospheric Administration
that assures that high standards are met. Last month Will Stelle,

of the NMFS, testified before this subcommittee that he did not

have such a process in place for his recent decisions on spill policy.

Is that a correct statement?
Mr. Hall. Well, I'm not sure exactly what Mr. Stelle said. There

were several scientific panels in place that contributed to that proc-
ess in developing the spill policy. The gas bubble panel was a world
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class panel of scientists who came together and provided scientific

information that led to the monitoring program and the way they
formulated that process. So I'm not clear exactly what he said.

Senator Kempthorne. All right. Then, finally, Mr. Hall, you de-

scribed the seven member scientific recovery team which NMFS ap-

pointed to develop the Snake River salmon recovery plan. We had
members from that team who testified last month as well. They
stated they were not pleased with how their recommendations were
treated by NMFS. Can you comment on that?

Mr. Hall. There's a letter from Don Bevin, who's the chairman
of the team, which states that most of the recommendations they
felt very comfortable with. There were a very small number of dis-

agreements, and we're continuing to work through with those dis-

agreements.
The establishment of the scientific panel, with the help of the

National Academy of Sciences, I think will be instrumental in pro-

viding an objective basis. But as you know from your experience,
these scientific disagreements have gone back decades. We're work-

ing very hard to resolve them and move forward. But I don't want
to minimize the disagreements that occur.

Senator Kempthorne. Thank you very much.
Mr. Hall. Mr. Chairman, I would like to add, just in case, I

know how difficult the issue of land resource management planning
consultations has been in the State of Idaho. Just in your State

alone, we have now completed 768 informal consultations, and 170
formal consultations. That leaves only 58 that have not been com-

pleted, and again, they'll be completed in short order.

I think that if you look at the situation we have today and what
we faced 6 months ago, and I think a lot of it's due to your leader-

ship and putting a lot of attention on this issue, we've made a lot

of progress there. We get a lot of attention when things are not

going well, but I think that the Fisheries Service deserves a lot of

credit for getting this situation under control.

Senator Kempthorne. I appreciate that.

We'll take a brief recess as we get to the next panel.
[Recess.]
Senator Kempthorne. If everyone will take their seats, we'll get

started with our next panel.
Here with us today is Dr. Michael Clegg, acting dean. College of

Natural and Agricultural Sciences, University of California at Riv-

erside; Dr. Jane Lubchenco, Department of Zoology, Oregon State

University; and Dr. Stuart Pimm, professor of Ecology, University
of Tennessee.
We do have formal copies of all your prepared statements which

will be made part of the record. So in order to be able to accommo-
date all panels, I'd like to ask if you could just stay within the 5-

minute timeframe. We'll use the light system, so that with one
minute remaining, you'll see the yellow light. At that point, if you
could begin to conclude your remarks.

Again, we're very appreciative that you have all come from so far

to be here. So we're mindful of that, we look forward to hearing
from you.
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STATEMENT OF MICHAEL T. CLEGG, ACTING DEAN, COLLEGE
OF NATURAL AND AGRICULTURAL SCIENCES, UNIVERSITY
OF CALIFORNIA AT RIVERSIDE
Dr. Clegg. Thank you. Senator Kempthome. It's a great privi-

lege to have the opportunity to testify before you.
Senator Kempthorne. Thank you.
Dr. Clegg. My name is Michael Clegg, and I'm a professor of ge-

netics at the University of California at Riverside. I chaired the
National Research Council's Committee on Scientific Issues in the

Endangered Species Act, whose report entitled "Science and the

Endangered Species Act" was released on May 24, 1995. I'd like to

respectfully request that this be made a part of the record.
Senator Kempthorne. Without objection.
[Material to be supplied follows:]
Dr. Clegg. The committee that my colleagues and I represent in-

cludes a wide spectrum of expertise in areas such as ecology, popu-
lation biology, systematics, paleontology, wildlife management, law
decision analysis and economics. We come from universities and
private industry. Some of us have government experience. Our re-

port is a consensus statement that reflects the range of our per-
spectives, and we all agree with its conclusions and recommenda-
tions.

Our study was initiated by the National Research Council ap-
proximately 2y2 years ago in response to a bipartisan request from
three congressional leaders: former House Speaker Thomas Foley,
Senator Mark Hatfield, and Representative Gerry Studds. This was
a most welcome request, because sound public policy depends on
sound science.

We were asked to consider, the science that subsumes six fun-
damental issues in the Endangered Species Act. Those were defini-

tion of species as used in ESA, the role of habitat in conservation

biology, recovery planning and its implementation, risk assess-

ment, conflict between endangered species, and the timing of key
decisions under the Act.

We were asked to provide scientific advice. Let me say what we
were not asked to do. We were not asked to assess the regulatory
framework, and we were not asked to comment on the societal and

political tradeoffs that are associated with the Endangered Species
Act, and we have not commented on those issues.

Science has expanded greatly in the 20 years or more since the

original passage of the ESA. This is particularly true in areas like

computational science, conservation biology, genetics, ecology, and

systematics. We tried to assess this expansion of scientific knowl-

edge with respect to the ESA, and we came to the general conclu-

sion that the law is grounded in sound science. Conserving species
means conserving habitats. And the Act's emphasis on habitat con-

servation, is in our judgment, appropriate.
But we believe that there are a number of areas where specific

improvements can be made to the ESA. For instance, in the area

of habitat, the designation of critical habitat as envisaged under
the Act is slow and arduous and sometimes compromises the goals
of the Act. We recommend the designation of a new category called

survival habitat as a stop-gap short-term measure to prevent the

further decline of endangered species once they have been listed.
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Survival habitat would be superseded once critical habitat had
been designated.
We were asked to consider the definition of species as it is used

under the Act. I'm sure you're all aware that the term species
under the Act includes subspecies of plants and animals and dis-

tinct population segments of vertebrates. We advance a coherent,
unified concept called the evolutionary unit concept which should

provide scientific objectivity to the designation of biological entities.

This concept is based on identifying the distinctive characteris-
tics of a biological unit. Those distinctive characteristics should
confer a potential for an independent evolutionary future. If enti-

ties qualify as evolutionary units, then they should be eligible for

protection under the Act.

We also recommend a scientific framework for decision analysis,
which should aid in the allocation of scarce resources in listing and
other ESA actions, and our report attempts to look beyond the
ESA. We endorse regionally negotiated approaches involving gov-
ernmental and non-governmental entities, characteristic of habitat
conservation plans.
We believe that the science of ecosystem management provides

a promising approach to a broader framework of multispecies con-
servation. We endorse mixed use areas, the rehabilitation of

ecosystems and the use of market-based economic incentives to

achieve ESA goals.
Thank you. I'll be happy to try and answer any questions.
Senator Kempthorne. All right. Dr. Clegg, thank you very much

for your comments.
Dr. Lubchenco.

STATEMENT OF JANE LUBCHENCO, DEPARTMENT OF
ZOOLOGY, OREGON STATE UNIVERSITY, CORVALLIS, OR

Dr. Lubchenco. Thank you very much. It's a pleasure to be here.

My name is Jane Lubchenco, I'm distinguished professor of Zoology
at Oregon State University. I am the president-elect of the Amer-
ican Association for the Advancement of Science, which publishes
the journal. Science, among other things, and a past president of
the Ecological Society of America. My particular expertise is ma-
rine ecology.

In my remarks this morning, I wish to emphasize three points.
First, in my opinion, reauthorization of the ESA is one of the most
important responsibilities that this Congress has. Second, vigorous
protection of the Nation's biological resources will benefit all Amer-
icans. And third, recent scientific advances provide good guidance
for achieving the goals of the ESA more effectively and efficiently.
The Endangered Species Act of 1973 was a remarkable piece of

legislation. Now the time has come to reconsider its goals and the
mechanisms for achieving them. This task is one of the most im-
portant challenges facing the 104th Congress. The responsibility of

safeguarding the Nation's biological resources is profound. The
challenge is also fundamentally different from many of the other
important responsibilities of Congress. Most policies formulated at
one point in time can be altered at a later date.

However, because the loss of a species is irreversible many of the

consequences of a poorly conceived ESA cannot be undone, cannot
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be reversed. "Jurassic Park" notwithstanding, species cannot be
brought back to life. Nor can many of their important functions be
replaced. Losing species means losing genes, losing potentially im-
portant chemicals for medicines and losing life-supporting ecologi-
cal services. The permanency of extinction and the folly of squan-
dering the natural biological capital on which we all depend should
prompt a profound sense of responsibility and a suitably cautious

approach. Few bad decisions will have such irreversible con-

sequences.
The task of reauthorization should take full advantage of the

substantial recent advances in science. The scientific information
relevant to the ESA has been recently reviewed and summarized
by two independent expert panels. Professor Clegg has just summa-
rized the excellent report issued by the National Research Council.
A separate, independent but parallel scientific assessment has just
been released by the Ecological Society of America. I request that
this report be entered into the record. ^

Senator Kempthorne. Without objection.
[The report will print at the end of the hearing record with Ms.

Lubchenco's prepared statement.]
Dr. LUBCHENCO. This report is remarkably similar in its conclu-

sions to the Academy report, and focuses specifically on ways in

which scientific information can help achieve the goals of the ESA
more efficiently and effectively. Together, these reports provide un-

equivocal testimony to the strong consensus within the scientific

community, strong consensus about the importance of preserving
the Nation's biological resources, strong consensus about the criti-

cal importance of these resources to people, and strong consensus
about the dual need to focus on species and on habitats.

People depend upon biological resources in myriad but generally
unappreciated ways. Even the much maligned creepy crawly crit-

ters, or even the simply plain organisms, may be bountiful sources
of useful products like medicines.
For example, the interaction between caterpillars of the day fly-

ing moth, Urania, and the Omphalea plants on which they feed re-

sults in the production by the plants of a chemical, dihydrox-
ymethyldihydroxypyrrolidine, or DMDP. This compound has been
shown to have remarkable properties. It blocks activity of the HIV
virus, it protects stores of beans against attack by beetles, and it

demonstrates some activity against cancer and diabetes. All these

properties from a plant-caterpillar interaction.

Species provide, however, much more than goods such as medi-

cine, food, and genes. They also provide services to people. Intact

ecosystems with their full component of species provide many es-

sential services which we take for granted, and are often not com-

pletely aware of. Old growth forests and wetlands, for example, pu-

rify water and detoxify pollutants. Kelp forests and salt marshes

provide nursery grounds for fishes and protect shores from coastal

erosion.

Other ecosystem services include the provision of fertile soil, pol-

lination for crops and the control of pests and pathogens. These

1 The Ecological Society of America's report is entitled, "Strengthening the Use of Science in

Achieving the Goals of the Endangered Species Act." It is in Ecological Applications (1966, Vol.

6(1)).
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ecosystem services are provided to us free of charge. They are not
included in our economic valuation system. They are not owned by
anyone. They are not easily replaced. These services are of obvious

importance to people, and warrant strong protection.
In some cases, protection of individual species through the ESA

has had the added benefit of protection of the ecosystem in which
the species lives, and therefore, of these critical ecosystem services

provided by the ecosystem. For example, protection of the northern

spotted owl has resulted not only in protection of probably hun-
dreds of other old growth species of plants, animals, invertebrates,
but also protection of watersheds that provide clean drinking water
for cities and spawning grounds for salmon.
The increases in scientific understanding of species and eco-

systems over the past two decades strongly reinforces the original

goals of the ESA. Thus, in addition to ethical and moral reasons
to protect species and habitats, it is in our own best interests to
do so. Protection of species benefits us all. New information also

provides guidance about how to achieve this protection in more effi-

cient and effective ways.
In closing, let me share with you my pleasure that my younger

son Duncan is here with us today from Oregon. Throughout human
history, parents have looked to the younger generation as the hope
for the future, the hope for continuing the good things that we have
begun and for correcting our errors. Now, however, the next gen-
eration may not be able to undo our most egregious and short-

sighted mistakes. As E.O. Wilson has said, loss of biodiversity is

the folly least likely to be forgiven us by future generations.
Thank you. *

Senator Kempthorne. Dr. Lubchenco, thank you very much. Is

this Duncan over here?
Dr. Lubchenco. This is Duncan.
Senator Kempthorne. Duncan, welcome. We're glad you're here.
Dr. Pimm.

STATEMENT OF STUART PIMM, PROFESSOR OF ECOLOGY,
UNIVERSITY OF TENNESSEE, KNOXVILLE, TN

Dr. Pimm. Mr. Chairman, gentlemen. I'd like to make two points
this morning. The first is that we are in the midst of a massive loss
of species. The second, the Endangered Species Act has been a val-
uable tool in preventing extinction. The first of my points has been
so beautifully read by Senator Reid, including my punch line, that
there would be little point in my repeating it.

Senator Reid. Why don't you try, it was pretty good.
[Laughter.]
Dr. Pimm. No, I will defer to your reading.
In small part, I think we scientists play into the hands of jour-

nalists who see in our debates the controversies that sell their
books and newspapers. We scientists have made many predictions
about the future of biodiversity. We do this to see how sensitive our
conclusions are to the assumptions we must make. Certainly, we'd
like to have more precise estimates about the rates of extinction.

I took the liberty last night of phoning up one of my persistent
critics, Professor Dan Simbeloff, from Florida State University, who
has criticized me in the literature for as long as we have been
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friends. I asked him what he would say if he were talking to this
committee.
Without any prompting, his conclusions were almost verbatim

the same as mine. He is desperately unhappy about the way that
this debate is being portrayed in some of the popular accounts. He
too feels extinction rates are high. He too feels that those extinction
rates are accelerating. Without any prompting, he came up with ex-

actly this same wording, whatever the uncertainties, no ecologist
has predicted less than massive extinction.

The United States houses several of the Earth's extinction black

spots. The Hawaiian islands have already lost most of their bird

species, many of their plants, and are now home to more endan-
gered species per square mile than almost any other part of the

planet. In the lower 48 States, we've lost large numbers of fish and
other freshwater species. Extinction should be a national concern.

I've been privileged to work on endangered species with many
outstanding scientists and universities, State governments and
Federal agencies. My experiences taught me that the Act protects
not just endangered species. Many of the species, too, the

ecosystems that house them, and crucially, areas that are so valu-
able to use by Americans.

In Hawaii, island-wide biological surveys identified those areas
richest in endangered birds. With the help of the Nature Conser-

vancy, the Fish and Wildlife Service purchased some of the most
important areas, providing permanent protection for many other

species of animals and plants.

Following the recommendations of the National Research Coun-
cil, the Service has brought back from the very brink of extinction
the bird called the 'alala. Once again, in acquiring its habitat, the
Act has protected much of the islands' rain forests and their unique
biological heritage.

In Florida, my research group's current work involves a small

sparrow. We call it Goldilocks. It requires very precise water levels,
not too wet, not too dry. Changing the water flows to save the spar-
row will benefit the entire Everglades ecosystem, including the pro-
ductive fisheries of Florida Bay. The Act requires that we protect
the sparrow, and in doing so, it ensures that we manage eco-

systems skillfully.
No bird or endangered other species has been more pilloried than

the Snail Darter of Tennessee, the small fish that held up the con-

struction of the unwanted Tellico Dam. What would we have saved
if the Act had been upheld? First, the family farm of one of my
former undergraduates. Second, a fine trout stream.
And third, burial grounds sacred to Native Americans. And yes,

a rich species river. Only unsupported anecdotes about the Snail

Darter argued that the Act pitted species against people. Please
let's recognize that the real controversy was over different versions

of our own future.

That brings me to the Smoky Mountains National Park. Three

generations ago, the debate over saving the last old growth forests

in the eastern United States closely resembled today's debate over

the forests of the Pacific Northwest. Had the Act been in effect 80

years ago, I can easily imagine the headlines of salamanders ver-

sus jobs.
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Yes, logging large hardwoods is now an extinct profession. Before
we decry that particular cost of environmental protection, please
notice that this national park attracts millions of visitors a year,
and several large communities depend upon their business. If the
debate about this Act reduces to a consideration of economic costs
and benefits, then let us carefully examine its history in this re-

gard. For there are many cases where it has enriched both the

economy and our lives.

Thank you.
Senator Kempthorne. Dr. Pimm, thank you very much.
Dr. Clegg, I'd like to begin my questions with you. I find many

things in your report that I agree with, such as the statement you
made that sound public policy often depends on sound science.
Does the wide variety of things protected by the Act, and this
would be plants through invertebrates and vertebrates, lend them-
selves to a single biological definition of a species?

Dr. Clegg. We believe that the definition that we've advanced in

the report provides that kind of generality. The evolutionary unit
definition is based on the integration of a number of attributes of
the unit, including genetic, morphological, and behavioral at-

tributes, so that we could assess that it is a distinctive entity with
an independent evolutionary future.
Senator Kempthorne. OK. Does the Act currently discuss genet-

ics and the use of genetics in the process of identifying what should
be protected under the Act?

Dr. Clegg. I cannot say whether the Act presently discusses ge-
netics. Our report discusses it in detail.

Senator Kempthorne. Should it?

Dr. Clegg. I believe that genetics provides essential information,
I am after all a geneticist, I have to confess that my bias would
be progenetics. Genetics provides a very fundamental basis for

evaluating biological distinctiveness, and it should be a criterion in
most cases. There may be exceptions.
Senator Kempthorne. All right. Then in your opinion, should the

Act treat a full biological species in the same way that it treats a
subspecies or a distinct vertebrate population?

Dr. Clegg. Our report came to the conclusion that the Act was
sound in its treatment of subspecific entities as well as species as

eligible for protection.
Senator Kempthorne. All right, thank you.
Dr. Lubchenco, and I appreciate that you brought Duncan with

you, I too am a parent, I have two children, Heather and Jeff, that
I've yet to be able to get to come to one of these hearings.

[Laughter.]
Senator Kempthorne. But I join you, we're all dedicated to pass-

ing on a good world to these young people and make improvements
to it.

Are there similarities between, let me ask you this. Are there
similarities between multiple use management and ecosystem man-
agement? What are the differences?

Dr. Lubchenco. Ecosystem management is a term that is a rel-

atively recent one. It has been used in various ways. I will define
it for you in the way that I think is most appropriate, that is, tak-

ing large scale view of an ecosystem and managing it in a way that
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affords opportunity for incorporating more information as it be-
comes available.

I think it's fair to say that for most ecosystems, we don't know
at this point exactly, precisely how to manage for a particular goal.
We think we have some pretty good ideas, based on our under-
standing of ecosystems.
But what is most appropriate, and what is new about the concept

of ecosystem management is to use management as a research tool

to try different kinds of management schemes, to learn from them,
to do it in a very proactive, conscious scientific way, to generate
hypotheses about possible outcomes of different management
schemes, to learn from those to test hypotheses, and then to fold

that information back into management.
So the concept of ecosystem management acknowledges up front

that we are not omniscient, we don't understand everything about

ecosystems, in part because we're putting different kinds of
stresses on them from ever before. The concept, I think, is a power-
ful one. Relative to the Endangered Species Act, I think it is impor-
tant to recognize that we need to focus both on species as well as
on ecosystems, that neither is a substitute for the other. They are
both appropriate and both needed.

Senator Kempthorne. All right, thank you very much.
Dr. Pimm, I appreciated when Senator Reid referenced what you

had provided, and then your reference to that. Let me ask you this.

Is it natural, and I guess it would be the degree, but is it natural
that there is going to be extinction of species, and can mankind
stop any further extinctions from taking place?

Dr. Pimm. Certainly species go extinct in much the same way
that eventually we will all die. But on the other hand, if we all died
between now and the end of next week, that would represent some
sort of disaster. And it's the rate of extinction, the fact that species
are going extinct, perhaps 1,000 or 10,00 times the geological back-

ground rate that concerns us.

In the context of the Endangered Species Act, there has been a

great deal of emphasis on recovery of preventing species not just
from going extinct, but making them sufficiently common that we
no longer have to worry about them. And that's as it should be. But
if we look at how effective the Act has been from preventing extinc-

tion, then clearly it has been effective in preventing extinction.

I think in the case of the 'alala in Hawaii that I mentioned, that

species quite likely would be extinct in the wild now if it were not
for the actions of the Fish and Wildlife Service. I think their suc-

cess stories have not always been given the credit that they de-

serve.

Senator Kempthorne. All right. Thank you very much.
Senator Chafee.
Senator Chafee. Thank you, Mr. Chairman.
Dr. Pimm, the question that is asked frequently is, if you can't

trace to a threatened species or endangered species some potential
benefit to man. In other words, the yew tree might be very valuable

to man, or one of the butterflies that were described by Dr.

Lubchenco. If you can't attribute a benefit to man, then what harm
is it if it becomes extinct? Like the bird you're describing in Ha-

waii, so what, it's gone. Sorry, but that's life or that's death.
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Dr. Pimm. If that bird had been lost, we would have lost nothing
more, and perhaps Fm saying that cynically, than an important
part of the Hawaiian heritage. But if we would have not protected
that bird, we would have not protected a large area of forest on the
side of the big island of Hawaii
Senator Chafee. But that's taking another step. In other words,

in your testimony, you were saying that by protecting the bird, we
were protecting the Hawaiian rain forest. Now, maybe it's worth-
while to protect the Hawaiian rain forest.

Dr. Pimm. Absolutely.
Senator Chafee. But I think the opponents might well say that

that's a separate issue, do you want to protect the Hawaiian rain
forest. Maybe you do, maybe you don't. But you shouldn't do it

under the guise of protecting, of trying to preserve a bird that is

of no consequence to human beings in theory.
Dr. Pimm. The particular species that we choose we use as meas-

ures, simple measures of if you like, ecosystem health. In much the
same way as when you go to your physician, he takes your tem-
perature. It's a simple measure, and it tells him or her about
what's wrong with you, if your temperature is not right. In much
the same way, we ecologists tend to focus on particular species,
things that are big and easy to see, simply as measures of eco-

system health, if you like.

So yes, I agree that we use these things as simple, quick, and
dirty measures. But nonetheless, we often use such quick and dirty
measures to assess the health of complex things.

Senator Chafee. Well, as you know, I feel very strongly about
preserving what we have in this world of ours, where we have ju-
risdiction in the 50 State National Forests. Even though people can
make mock of it, the Stephens kangaroo rat or the fringe toad liz-

ard, oh, I can remember when we were dealing with the Snail
Darter and the Tellico Dam.

Dr. Lubchenco, first I want to congratulate you for using the

longest word that I've ever seen.

[Laughter.]
Senator Chafee. I won't pronounce it, but DMDP has 35 letters

in it, I counted it. I think you just used the abbreviation.
Dr. Lubchenco. Actually, I said the word as well.

Senator Chafee. You said it. Well, it went by me. I thought it

was a sentence instead of a word.

[Laughter.]
Senator Chafee. When you finish all this, doesn't it all come

down to habitat, Dr. Clegg? We're not going to preserve any of
these species unless we preserve the habitat?

Dr. Clegg. Habitat is a key issue in species conservation. Our
committee came to the conclusion that the science is irrefutable
that species must have habitat to survive.

Senator Chafee. I must say, I found the challenges on the courts
that we're dealing with the case that was iust decided, it was a sur-

prise to some people that they decided habitat had to be preserved.
I don't know how you can preserve a species without preserving the
habitat.

In the NRC's report, you used the term evolutionary units.
Dr. Clegg. That's correct.
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Senator Chafee. Now, are you using that to supplant the term,
distinct population segment, that's in the Act?

Dr. Clegg. We're trying to provide a unified scientific definition
that can be operationally applied that may encompass the different

categories that are listed in the Act, which include distinct popu-
lation segment, subspecies and species. So our effort is to provide
a scientifically-based and conceptually-unified definition that may
encompass those. It may not always. There are cases, and we give
examples in the report, where some distinct population segments
fail to satisfy the evolutionary unit definition.

Senator Chafee. My time's up. Thank you very much, Mr. Chair-
man.
Senator Kempthorne. Senator Chafee, thank you.
Senator Reid.
Senator Reid. Dr. Clegg, give me your educational background?
Dr. Clegg. I got a bachelors degree in agricultural genetics at

the University of California at Davis, and a Ph.D. in genetics also

at the University of California at Davis. I taught at Brown Univer-

sity in Rhode Island for 4 years, and at the University of Georgia
for 8.

Senator Reid. Taught what?
Dr. Clegg. At Brown University, I taught a course called evolu-

tionary genetics. I taught a part of introductory biology. I taught
use of the computers in biology and genetics. At Georgia I taught
a course in population genetics and introductory genetics. For the
last 12 years I've been at the University of California at Riverside,
where I also teach a variety of courses, including molecular evo-

lution, and introductory genetics.
Senator Reid. Dr. Lubchenco, would you give me your edu-

cational background?
Dr. Lubchenco. Certainly. My bachelors degree is from Colorado

College, my masters from the University of Washington.
Senator Reid. In what field?

Dr. Lubchenco. My bachelors was in biology. My masters from
the University of Washington is in ecology. My Ph.D. is from Har-
vard University, from the Department of Biology. I was on the fac-

ulty as an assistant professor at Harvard University before I went
to Oregon State University. I teach courses in ecology, biology, ma-
rine biology.
Senator Reid. Dr. Pimm, would you give me your educational

background?
Dr. Pimm. I received my bachelors degree at Oxford, that's the

one on the other side of the Atlantic and my Ph.D. from New Mex-
ico State University. I'm Professor of Ecology at the University of

Tennessee.
Senator Reid. Would the three of you agree that extinction is for-

ever?
Dr. Clegg. Yes.
Dr. Lubchenco. Yes.
Dr. Pimm. Yes.
Senator Reid. Let me direct this question to you. Dr. Pimm. In

the book, Noah's Choice, Mann and Plumber incorporate your
work. What is your impression of their science and their use of

your work?
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Dr. Pimm. I think rather obviously they try to present a picture
of great dissension amongst the ecological community, when, as I

mentioned in my testimony, we have very entertaining and vigor-
ous debates about the details, but not about the conclusions. Even
my most severe critic and I do not know of any ecologists who
think that we are facing less than very high rates of ecological ex-
tinction.

Senator Reid. What is your impression of their science?
Dr. Pimm. I think in many areas it's a little superficial. Perhaps

I could just use one example. It's easy to look at the case of the

whooping crane in Texas as an example of where we spent a mil-
lion dollars of tax money to save 20 birds at $50,000 apiece. They
put that in as being an example where I think the implication is

that somehow this is a waste of our resources.
If you look at that case very carefully, you find that that $1 mil-

lion investment brings in $5 million worth of income to the commu-
nity per year. I'm sure we all wish that with our tax dollars we
could get that kind of return on our investment.

In other words, I think there are many cases where the stories
are complicated and difficult, many cases where the Endangered
Species Act has been of economic benefit. One does not see that
side of the story in the book.
Senator Reid. Would the three of you agree, though, that eco-

nomic benefit is not always the reason we should try to save spe-
cies?

Dr. Pimm. I think there are many other reasons. But if it has to
come down to economics, then we should at least look at that case

very carefully.
Senator Reid. Would the two of you agree?
Dr. Clegg. Yes.
Dr. Lubchenco. Yes.
Senator Reid. I note in your addendum to your statement that

you give a critique of Greg Easterbrook's "A Moment on the Earth,"
is that right?

Dr. Pimm. That's correct.

Senator Reid. And reading Mr. Easterbrook's book, as I have, I

believe that Easterbrook, even though he's admittedly a non-sci-

entist, I think we need to hear more of the good news that comes
from what's happened because of acts like the Clean Water Act,
Clean Air, the Endangered Species Act. Would you scientists agree
we hear too little of what good has happened with our having en-
tered into the fray of trying to cause people to do things?

Dr. Pimm. I agree entirely. I think there is a lot of good news
about the effect of environmental legislation, and we ought to hear
a lot more of it.

Senator Reid. Would the two of you
Dr. Clegg. Yes. Coming from the Los Angeles Basin, where the

air quality has improved significantly over the last 20 years
Senator Reid. Even though we have millions more cars, or hun-

dreds of thousands of more cars?
Dr. Clegg. That's correct.

Senator Reid. Dr. Lubchenco?
Dr. Lubchenco. I also agree, which is one of the reasons that I

emphasize the usefulness to people of species, both in terms of
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products that they give to us, but also the kinds of ecological serv-
ices that they deliver. It's the positive messages, the usefulness, in
addition to the good track record that exists that I think should
definitely be emphasized.
Senator Reid. Would you all agree that we should keep the En-

dangered Species Act in some, refine it a little bit, have the Endan-
gered Species Act?

Dr. Clegg. Well, speaking for myself, certainly our position is

that there are areas where improvements can be made in the law,
but that we endorse the law as a scientifically sound policy.

Dr. LuBCHENCO. The Ecological Society of America report comes
to the same conclusion, and I agree with that.

Dr. Pimm. I was a reviewer on both those reports, and I like

them both very much. I agree with the conclusions.
Senator Reid. Thank you.
Senator Kempthorne. Thank you. Senator Reid. I look forward

to your other book reviews.

[Laughter.]
Senator Kempthorne. Senator Thomas.
Senator THOMAS. Thank you, Mr. Chairman. I apologize for not

having been here, so I'll be very, very brief.

But I do have to say, as we always do, that those who look for

some change in this law are always characterized as not being for

endangered species. I think that's absolutely wrong. In fact, the

question my associate asked, everyone I know of wants to do some-

thing to continue to support endangered species. That's not even
the issue. So I have to always make that little point.

By the way, we spent $7 million on the whooping crane in Ne-
braska, so $1 million wasn't quite the total. I don't suggest that it

wasn't a good idea, but $1 million is not the amount that was spent
on whooping cranes.
What do you think. Dr. Pimm? Do you think people in your pro-

fession are balanced in their view of this issue?

Dr. Pimm. I think we all understand that this Act must occasion-

ally be right when it does view the Act as pitting people against
species, species against people if you like. But on the other hand,
we also see many cases where those of us who work with the en-

dangered species recognize that there are different constituencies,
some of whom benefit, some of whom are harmed by this legisla-
tion.

With a lot of hindsight, there are many examples where our envi-

ronment is a beautiful place to live as a consequence of having en-

vironmental protection. Perhaps I could give you one example. I

was once being interviewed by a very hostile reporter from San
Diego, who wanted to know what the value of the environment
was. She had just bought a house overlooking a canyon, an iden-

tical tract house in California, looking over a canyon. One not look-

ing over a canyon makes a difference of $20,000 or $30,000.
There are many of these kinds of subtle, indirect consequences

of our environmental protection that are often not brought out into

the open. I think when you work in a particular area, as with the

Snail Darter and the Tellico Dam or the Great Smoky Mountains
National Park or the Everglades, you begin to realize that these

problems involve a lot of different viewpoints, a lot of different peo-
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pie. Yes, there are things to change. But the Act has been very
powerful in its 25 years in making our environment attractive.

Senator Thomas. That wasn't really my question. My question is:

you become an advocate for the endangered species, do you not?
Dr. Pimm. Yes.
Senator Thomas. And you should. But I think we do need to un-

derstand that. We have a thing going with grizzly bears, for exam-
ple, in Yellowstone Park. I expect the grizzly bear team to be the

greatest advocates. I don't expect them to be very balanced in their
view. My point is that I think we have to recognize that, and some
on the other side are not balanced either. But certainly, if you work
with that each day, you could hardly be expected to see all the
ramifications. But, is that a fair statement?

Dr. Pimm. With great '-espect, I don't think so. I do see with all

of these cases people who benefit and people who do not.

Senator Thomas. Do you think, Doctor, that every species has
the same value? Should we put the same emphasis on the protec-
tion of every endangered species?

Dr. Clegg. It is very difficult to anticipate future value. My
background is partly in agriculture. One of the big success stories
in agriculture has been the establishment of global gene banks to

preserve genetic resources for crop improvement. But we do that in

the face of future uncertainty. We do not know which genes we're

conserving are likely to have future utility for man and for agri-
culture.

It's much the same, I think, in other areas of biological conserva-
tion. We're trying to make a bet about the future with very limited

present knowledge about how that future will play out. From that

perspective, one sensible strategy is to treat both species as if they
were equivalent. I think the actual policies play out, however, in
different ways. We do make priorities in the way in which the poli-
cies are implemented, and the way in which we invest resources in

endangered species protection.
Senator Thomas. I guess you wonder if you treat the bald eagle

or the grizzly bear the same as you do some kind of an insect. You
didn't really answer my question.

Dr. Clegg. Well, I guess I tried to answer your question by say-
ing

Senator Thomas. You said most.
Dr. Clegg [continuing]. That it is very difficult to predict future

value. So a sensible strategy is to in fact treat all entities which
are eligible for protection uniformly. But in reality, we don't actu-

ally do that. We do make societal decisions.
Dr. LUBCHENCO. Senator, could I comment on that, please?
Senator Thomas. Go ahead.
Dr. LuBCHENCO. I think the issue of balance needs to be recast.

Specifically, I think what needs to be balanced are the short-term
obvious things that are bearing down on us as pressures tomorrow
(in terms of economic benefits, for example, or property rights),
against longer term benefits for which we have somewhat incom-
plete knowledge.
Some of those longer term benefits are undoubtedly economic,

some of them are undoubtedly health. Some of them have to do
with the kinds of things that we don't completely understand at
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this point. So it's more short-term versus long-term that I think is

the real issue. It's decisions about species that are often driven by
short-term considerations that have much more important long-
term implications.
That I think is the real difficulty in this issue. Professor Clegg's

description of not knowing the value of some, the future value of

some species, is a real one. I'm a marine ecologist. The area of nat-
ural products chemistry in marine systems is relatively recent.

There are lots of seaweeds, there are lots of sponges, there are lots

of sea squirts from which we are finding very interesting, novel,
new compounds with important medicinal properties.

They seem like something that is just kind of some slippery,

slimy thing on the rock, that would be easy to say, that's not im-

portant to save. So we have incomplete knowledge about the value
of many of these species, both in terms of the kinds of products
that they deliver, but also the roles that they play in their

ecosystems.
Senator Thomas. Would you also, and I'm looking to be argumen-

tative, we have incomplete knowledge, we also have a finite

amount of money.
Dr. LuBCHENCO. That's correct. I think that in reality, priorities

need to be set. And part of what this Ecological Society of America

report and the National Research Council report do are give guide-
lines based on science about the kinds of priorities that could be
established. They would be things like taking a proactive, early ap-

proach to protect as many critical habitats as possible, protecting
umbrella species, because they often protect a large number of

other species, focusing on hot spots where there are large numbers
of endemics.
Those are the kinds of things that can be done that would be sci-

entifically based reasons to help set priorities and are very reason-

able in terms of allocating resources. I think it's less appropriate
to use those criteria in deciding what to list or not list. But I think
it is appropriate to use those criteria in deciding where to allocate

limited resources, once endangered species have been identified.

Senator Thomas. Thank you very much.
Senator Kempthorne. Senator Thomas, thank you.
One announcement. In order to accommodate some conflicting

schedules, I'm going to ask that the fourth panel will be moved to

the third panel position, and we'll just slide them in there. So with

that. Senator Baucus.
Senator Baucus. Thank you, Mr. Chairman,
I'd like to follow up a little bit on Senator Thomas' questions, if

I might. I understand the uncertainty. It's clear that's a problem.
Let's assume that the scientific community is fairly convinced that

there's no food chain issue. Let's take a species, let's take some

slime, a small insect or something. Let's assume that the scientific

community is quite certain, not 100 percent certain, but you know,

fairly certain there's no food chain issue here, you go up the food

chain, it's not really all that important or relevant.

Let's further assume that the scientific community knows the

molecular structure and the DNA structure and all these things,

and gee, there's not much here of any future value with respect to

developing drugs or what-not. This is just something, you can't see
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much relevance to anjrthing. Let's just assume that. I know it's a

very, very difficult assumption to make. But let's assume it.

Then, is that a species that we should protect with the same
force as if we're talking about the bald eagle or wolf or bear? I'm

just curious what you as scientists think about that, from a sci-

entific perspective.
Dr. Pimm. Perhaps I could respond. The difficulty is that species

like that hardly ever occur in isolation. But if you find a species
that is odd, the chances are that there's a lot of other species, many
hundreds of other species, that are equally odd. If we could in fact

find one lonely, isolated, obscure species, then perhaps we would
not care about it.

But in reality, when you find one peculiar species, there are

likely to be hundreds of other peculiar species that we don't know
about. And it's from them that the kind of peculiar and bizarre and
very

Senator Baucus. But what if you knew, you found some odd spe-
cies, and you've studied this thing to death. There's just no way
this thing is related to anything. Then what do you think?

Dr. Pimm. My experience in the way that the Fish and Wildlife
Service has identified species is, they don't do that. They tend
to

Senator Baucus. No, that's not my question.
Dr. Pimm. I know.
Senator BAUCUS. The question is, you as a scientist, what would

your recommendations, what would your thoughts be?
Dr. Pimm. I think it's, with the greatest respect, sir, it's a non-

question, because odd species don't occur on their own like that.
Dr. LuBCHENCO. Senator, I think it might be productive to turn

that question around, and to say that in fact, there probably are

species that we know are particularly important, and that efforts
could be placed more on those species, which is a little different
from the question that you are asking.

Senator Baucus. Right.
Dr. LuBCHENCO. But in fact it is probably a better reflection of

reality. In other words, to put priorities, to allocate resources to
those species that we know have some biological, human ecological
importance.
Senator Baucus. That's a good point. Because resources are fi-

nite. And priorities are very important.
Another question. I asked Secretary Babbitt his view. What in

the world's going on here? Why are some people so upset with the

Endangered Species Act? I mentioned to him westerners, for exam-
ple, some westerners are quite upset. But most westerners want,
you know, they want a proper Act.
But yet, they're pretty upset here. As scientists, from your point

of view, what's your explanation? Why do you think there is a sig-
nificant problem among a lot of people with the Endangered Spe-
cies Act? What's the root of it as you see it, from your perspective?
Why? Any of you.

Dr. Clegg. Well, I'm not sure that there's a scientific explanation
for the public concern.

Senator Baucus. I'm not asking for a scientific explanation. I'm

asking, as scientists, what, from your perspective as scientists, not
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a scientific explanation, but from your perspective as scientists,
what's the cause of the problem?

Dr. Clegg. Well, let me speak with a different hat on. I'm also
dean of a college which is partly a college of agriculture. Our agri-
cultural constituency is afraid of the Endangered Species Act.

They're very worried about its impacts on them, mostly because of

regulatory uncertainty. They don't know how it will impact on their

practices and on their business. So I think uncertainty probably is

an issue which is important from a policy point of view.
Senator Baucus. Do you think that the Act can be changed to

accommodate points of view that a lot of people have, namely more
State control, more certainty, the safe harbor provisions and so

forth, yet at the same time, not to compromise the essential thrust
and the central purpose of the Act?

Dr. Clegg. That's a very difficult question for me to answer. I'm
not sure that I can provide you with an informed answer.

Senator Baucus. Based upon what you know of the discussion

and of the law and what some people are suggesting?
Dr. Clegg. Yes, I believe so. I believe that our system of govern-

ment and our way of resolving problems is a very good one, and
that we will arrive at solutions which achieve these goals, both bio-

logical conservation and more acceptable regulatory mechanisms.
Senator BAUCUS. Dr. Lubchenco.
Dr. Lubchenco. I think the challenge is to figure out a way to

be much more proactive and involve the range of stakeholders that
need to be involved, which requires understanding the importance
of protecting species. That needs to happen before things come to

loggerheads, where it's the courts that are involved. So I think it's

a different approach, and I think that would be a very wonderful
outcome of the deliberations that we will be engaged in, in the next

few months.
Senator Baucus. Dr. Pimm.
Dr. Pimm. I don't have anything to add.

Senator BAUCUS. So you agree?
Dr. Pimm. I agree.
Senator BAUCUS. Thank you.
Senator Kempthorne. Senator Baucus, thank you very much. I

thank the panelists. Very informative information that you've given

us, so thank you.
I would like to invite now the local and State officials to come

forward. The Honorable Judy DeHose, who is councilwoman from
the White Mountain Apache Tribe, Whiteriver, AZ; Mr. John Harja,

chairman, Working Group on Endangered Species Act, Western
Governors' Association, Salt Lake City, UT; the Honorable Emily
Swanson, State Representative from Bozeman, MT; the Honorable
Dick Knox, State Representative from Winifred, MT; and Mr. Dave

Schmidt, National Association of Counties, commissioner, Linn

County, OR.
We welcome all of you. We look forward to your comments that

you'll be making to us. Let me begin then by calling on council-

woman DeHose. Again, I would ask that we be mindful of our 5-

minute rule that we're making every effort to adhere to, so that we
can accommodate everyone's schedule. Thank you very much.
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STATEMENT OF JUDY DEHOSE, COUNCILWOMAN, WHITE
MOUNTAIN APACHE TRIBE, WHITERIVER, AZ

Ms. DeHose. Senator Kempthorne, Senator Reid, and members
of the committee, I am Judy DeHose, tribal councilmember, rep-

resenting the Cibecue District on the Tribal Council of the White
Mountain Apache Tribe. Chairman Lupe sends his regrets that he
is unable to be here, and asked me to present his testimony.
The White Mountain Apache Tribe is honored to have been in-

vited by this committee to present testimony on the reauthorization
of the Endangered Species Act.

For those of you who are not familiar with our White Mountain
Apache people and our land, our reservation homeland, known as
the Fort Apache Indian Reservation, is comprised of some 1.6 mil-

lion acres of lands ranging in elevation from 2,500 feet to over

11,400 feet. We have vast canyons and range land and over

700,000 acres, primarily ponderosa pine forest, through which tra-

verse 400 miles of rivers and streams. Our reservation is home to

abundant game and fish, including the once-endangered Apache
trout, elk, bear, mountain lion, pronghom antelope, deer, wild tur-

key, osprey, and our Nation's symbol, the bald eagle.
In pre-reservation days, we were entirely self-sufficient and

healthy in mind, body, and spirit. The sacred waters which arise

on our reservation sustained us. We depended upon wildlife, native

plants, and our own agriculture for food, shelter, and clothing. All

life was held sacred and that tradition continues today. The first

deer was never struck down during a hunt. We would let it go so
that there would always be one remaining in the forest. Prayers
are always offered after the taking of any wildlife, giving honor to

the sacrifice of that life for the survival of our families. Prayers are
still offered today when the animals are hunted and killed.

Apache people never saw ourselves as separate from the Earth.
We are one with the land. Hunting was not for sport and trophies
but to provide food and clothing. Although we have been masters
of our lands since time immemorial, the land and its fruits have
never been simply for the taking, but are elements of our respon-
sibility for stewardship of the land that the Creator has provided.
Our people have always been taught to respect the land and living
things. Individual ownership of land was unknown to us. But our

responsibility to care for the land was taught to us from an early
age.
Our tradition of stewardship continues to guide the natural re-

source management philosophy of the White Mountain Apache
Tribe. Our lands were severely damaged due to the mismanage-
ment by the Department of Interior from the time the reservation
was first established in 1871. We have since regained managerial
control of our lands, and are now in the process of repairing the
extensive damages that were done to our grazing lands, forests,
and riparian areas. In the past 10 years, the tribal council has vol-

untarily reduced our annual allowable timber harvest from 92 mil-
lion board feet to 57 million board feet because of our concerns over

over-cutting our forests and damaging our environment.

Despite the damages we have sustained, our reservation remains
a refuge for many endangered and sensitive species, both listed and
unlisted. Although the Endangered Species Act was passed in 1973,
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our tribe had very little involvement with the Act or its implemen-
tation until recent years.

Initially, we viewed the challenges by environmental groups and
the regulatory actions of the U.S. Fish and Wildlife Service regard-
ing endangered species as a total hypocrisy. Those who sought to

impose the ESA upon our tribe and our aboriginal lands made their

challenges from cities where they had long ago exterminated native

animals, plants and had erected cities of concrete and steel, where
prairies, wetlands and other wildlife habitat once existed.

The species found on our reservation that are listed as endan-

gered are rare because there are few healthy habitats elsewhere.
Our reservation is home to many of these plants and animals be-

cause we have managed our land well.

In our Apache tradition, we do not manage our lands for the ben-
efit of a particular species. We strive to protect the land and all the
life form that it supports. Our homeland is too vast to manage for

just one species. Our reservation traverses five life zones from

Upper Sonoran to Sub-Alpine Forests. The diversity of our land

provides habitat for a wide variety of plants and animals, and each
is important to us. The pressures of environmentalists and the Eco-

logical Services Branch of the U.S. Fish and Wildlife Service to

manage our land for a single species is a contradiction to our view
of life.

Senator Kempthorne. Ms. DeHose, if you could just begin to

summarize your final comments. We'll make all of your written

comments part of the record. I appreciate, that's difficult when
you're in this setting. But again, you've given us very thoughtful
comments, and I'd just like to have you summarize perhaps from

your own personal perspective.
Ms. DeHose. All right. In the Endangered Species Act, the law

itself, we feel as a tribe, we have for a long time managed our
lands in a harmonious way, in being sensitive to the natural envi-

ronment.
We feel that the Endangered Species Act does not apply to tribes,

and therefore, it should be the trust responsibility of the U.S. Gov-
ernment. If the tribe is included in the Endangered Species Act,
there should also be a provision in which there are funds available

so that we can comply with the Act. I wish I had more time to say
all of this.

Senator Kempthorne. There will be a round of questions where
we can go into further detail. But again, I appreciated the sensitiv-

ity of your comments and the heritage that you have. So thank you.
We now have two representatives from the State of Montana. I

think it's worth noting, a Republican and a Democrat. Senator

Baucus, if you would like to make any comments?
Senator Baucus. Thank you, Mr. Chairman.
We are very proud of Dick Knox and Emily Swanson. Dick and

Emily took on the task of trying to resolve various interests in our

State, and trying to put together a common solution, an agreed-

upon solution and approach to Endangered Species Act issues in

Montana. They've worked long and hard at it, they've had many,
meetings all across the State, many, many hours, and they've done,

frankly, what has to be done, namely just work very hard, ignore
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the rhetoric, forget the emotion of the issue, just roll up the sleeves
and get the job done.

They've done a bang-up job. We're all very proud of our legisla-
tors. All of us in Montana are particularly proud of Dick and
Emily. That's no idle statement, Mr. Chairman. They've done a
very, very good job, and they're very, very highly respected in our
State.

Senator Kempthorne. Well, we welcome both of you. Represent-
ative Swanson, any comments you would have. Representative
Knox.

STATEMENT OF DICK KNOX, STATE REPRESENTATIVE,
WINIFRED, MT

Mr. Knox. Mr. Chairman, with your permission. Representative
Swanson and I will divide up our testimony.
Senator Kempthorne. All right, then we're going to make sure

we give you the full 5 minutes.
Mr. Knox. Thank you very much.
Senator Kempthorne. We've started the clock.

Mr. Knox. Mr. Chairman, members of the committee, thank you
for the opportunity to testify on behalf of the Montana Endangered
Species Reauthorization Committee. I and Representative Emily
Swanson have for the past 18 months co-chaired a committee to
find common ground among a wide variety of Montana citizens
about how to reform the Endangered Species Act.

I'm a Republican State legislator. I ranch with my extended fam-
ily outside of Winifred, MT, in a remote part of the State of Mon-
tana. Emily Swanson is a Democratic State legislator from a uni-

versity town, and is a long-time conservationist. Although the two
of us vote quite differently on many issues, we respect one an-
other's willingness to find where we can agree on contentious prob-
lems.

Early in 1994, Representative Swanson and I, in response to con-

gressional activity on the ESA, and with the urging of Senator
Baucus, agreed to convene a group of Montanans from all points
of view, evenly balanced, to discuss and find where we could agree
on necessary changes to the Act. We each invited nine people from
our side of the issue.

I should point out that I invited people from the resource side of
the spectrum. Representative Swanson invited people from the en-
vironmental side of the spectrum. We wanted Montanans who rep-
resented both sides of the political aisle and who represented eco-
nomic interests as well as environmental interests. Ranching, farm-
ing, timber, mining, wilderness, wildlife, and recreation were all

represented.
We weren't experts and we weren't paid staff, just Montanans

who live on the land and have a willingness to accommodate one
another's interests and seek agreement, Montanans who want to
see the ESA work. Each member of the committee participated in
their own time and at their own expense, not representing an orga-
nization. The committee included both legislators and citizens and
worked with technical advice from public, private, and non-profit
experts.
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With facilitation by the Montana Consensus Council, over 18

months, we came to agreement on a set of guiding principles we
think should continue to be incorporated in the Act. And a set of

suggested improvements, which are quite general, but give us a
framework within which to respond to various pieces of proposed
legislation. We believe strongly that our process based on bringing
all parties to the table and seeking consensus is the best way to
find workable solutions to complex and very contentious problems.
We've produced a status report of our work in preparation for re-

sponding to legislation proposed by this Congress. The status re-

port is submitted as part of our testimony.
Senator Kempthorne. Very good, thank you. Representative

Swanson.

STATEMENT OF EMILY SWANSON, STATE REPRESENTATIVE,
BOZEMAN, MT

Ms. Swanson. Mr. Chairman, thank you. I will just pick up from
where Representative Knox left off, and go on a little bit into the
substance of what we discussed as a committee. Most basically, our
committee supports the findings, purposes and policy of the ESA as
outlined in section 2. We do believe that the intent of the Act, of

keeping species from extinction, is worthwhile.
Yet we recognize that the Act can be improved. There are signifi-

cant areas of the Act which don't work well on the ground. Two
areas we quickly agreed on for reform were one, the level of State

involvement, and two, the delisting criteria and processes. We
agreed that more local control over implementation of the Act
would help, and that delisting needs clearer definition, so it can
take place for more species and provide a degree of certainty to the
Act that is now missing. For the purposes of this testimony, we're

limiting our comments to those pertinent to State involvement.
We agreed on several recommendations around State involve-

ment. Our recommendations are based on the need to build sound

relationships with landowners whose land has critical habitat,
habitat critical to threatened or endangered species. With so many
species residing on private land, and with listing of the species po-

tentially so restrictive, landowners are rightfully fearful of govern-
ment intrusion.

Due to staffing constraints, there are few Federal agents on the

ground working one on one with landowners. We felt that State
wildlife agencies, which characteristically have more field staff,

have a chance of better personal relationships with local land-

owners.
In Montana, State fish and game field staff frequently have per-

sonal relationships and deep personal knowledge of the wildlife, the

land and the people living on it. Better on the ground information
is available to field staff close to the landowners.
We felt, therefore, that States should have, and I say opportuni-

ties here, because it was interesting to me to hear Secretary Bab-
bitt say that Arizona wasn't at all interested in this. But we feel

in Montana at least that States should have the opportunities to

provide more meaningful input on listing and delisting determina-

tions, should have opportunities to provide more meaningful input
on designating critical habitat, should have greater opportunity to



53

assume the lead, actually the lead and primacy in cooperation with
other appropriate entities, in developing and implementing recov-

ery plans, and should have adequate Federal funding to assist

States in implementing ESA priorities, since they are national pri-

orities.

States have great potential for making the Act work more effi-

ciently and effectively. Over the long term, it's vital that we turn

the Act from crisis management to preventive management, with
more local control. I'll stop there. Thank you.
Senator Kempthorne. All right, thank you.
Senator Baucus. Mr. Chairman, I apologize for the interruption

here, there is a development on the floor which I must attend to.

The Regulatory Reform Bill is on the floor, as you know, and there

is now an amendment pending to delete section 628, that's the

Superfund provisions in regulatory reform. I'm very much in favor

of the deletion, it dramatically affects our State of Montana. All

apologies to you, Mr. Chairman, and to you, Dick and Emily, I feel

constrained to go over. It has to be done.

Senator Kempthorne. Senator Baucus, thank you very much.
We thank you for your testimony.
Mr. Schmidt, I would like to ask you to make your comments

now.

STATEMENT OF DAVID R. SCHMIDT, COMMISSIONER, LINN
COUNTY, OR

Mr. Schmidt. Good morning, Mr. Chairman and members of the
committee. My name is Dave Schmidt, I'm a commissioner from
Linn County, OR, here representing the National Association of

Counties as the chairman of its Public Lands Steering Committee.
I do appreciate having the opportunity to be here today to offer a
national county perspective on needed changes to the Endangered
Species Act.

NACO has taken a moderate approach in its review of the ESA,
with the purposes of improving the existing Act, rather than pro-

posing a wholesale rewriting of its provisions. These changes have
been developed after more than a review by the Public Lands

Steering Committee and its various components.
We do have seven points in the written material that's submitted

to this committee. In the interest of time, I'm not going to re-read

those points, but go on into a little bit of discussion about some of

those points.
NACO believes it is in everyone's best interests and in the best

interests of species not to get to the place where we have to list

a species under the ESA, if possible. That is, every effort should
be made to conserve habitat and take appropriate actions to avoid

implementation of the stringent requirements of the Act. We be-

lieve that providing incentives for potentially affected public and

private property owners to enter into conservation agreements with
the Secretary of the Interior may lead to better overall coordination
and management of the habitat for multiple species, and provide
for a longer term solution that has a greater level of public accept-
ance than a habitat conservation plan imposed on the populace by
Federal officials.
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These incentives could be, of course, monetary. More importantly
perhaps, regulatory relief, tax credits, land exchanges, or any other
number of valued processes. We believe this voluntary approach is

also more likely to provide the flexibility to fit the specific condi-
tions of the site and the landowners' goals while providing a level

of protection not contemplated by the ESA today.
We also understand the fiscal realities of today's budget situa-

tion, and believe we must prioritize the money and time invested

among species to get the best return for our investment in their

conservation. There is simply not enough money to do it all. In-

deed, some species will probably be lost regardless of how much
money is spent on their recovery. Voluntary agreements among the
various stakeholders can certainly help stretch those conservation
dollars.

Throughout the current ESA, local governments are given vir-

tually no role to play in the decisionmaking process, the planning
process, or the implementation of the ESA, except to the extent
Federal officials or their State partners dictate terms and condi-

tions to local officials. Now, not every county in the Nation is pre-

pared to immediately participate in all aspects of the ESA process.
But many do have a significant body of expertise that has been

woefully underutilized, because the Act does not require Federal of-

ficials to even consult local governments, let alone ask them to sub-

stantially participate in implementing the Act.

NACO advocates involving affected local governments and their

expertise whenever possible. Land use planning decisions, for an

example, are primarily a function of local government. Citizens are

familiar, by and large, comfortable with local processes for plan-

ning and decisionmaking. Most affected citizens want to have input
into the planning of designations affecting their lives and liveli-

hood.

They believe local officials are more likely to represent their in-

terests than Federal bureaucrats. We also believe that local

decisionmakers can provide the flexibility and timely responses
necessary to make the Act work better. Second, local governments
may be able to make decisions or help make decisions regarding
habitat outside the core review area that may enhance species con-

servation and recovery.
While species conservation and habitat protection are important

goals, we must understand and more fully take into account the

human implications of actions taken pursuant to the Act. We be-

lieve that too often in the past. Federal officials have decided to

take certain actions to protect habitat with a view that the hurnans
affected by those actions will just have to accept them, like it or

not.

And this approach has generated a good deal of opposition to the

Act, if not its intended goals. We believe that the economic, social

and cultural aspects of human activity must be given greater

weight in the post-listing decisions making processes of the Act. We
acknowledge that whether a species is threatened or endangered is

a matter of biological science. But what is done to address that sta-

tus has implications in a much broader arena.

Again, we are not going to be able to save them all. We will have
to be prepared to perform species triage, and accept the fact that
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not all habitat can or should be protected, as suggested by Dr.
Lubchenco. For example, fringe areas of a species range should not
dictate mandatory recovery efforts when more than adequate popu-
lations and habitat exist elsewhere.

It would be over-reaching to say that all counties across the

country are prepared to take on the challenges of implementing
ESA. Many are not even aware of potential implications of the list-

ing. However, in reauthorizing the Act, Congress should consider

putting as much flexibility into its provisions as possible, erring on
the side of participatory decisionmaking at the lowest possible
level, rather than the current practice, which is perceived by many
to be exclusive and dictatorial.

America's counties stand ready to share in the daunting task of

protecting and conserving species and the habitats which are truly

necessary for their survival. It is critical that this country have a
viable species conservation program established in law. But let's

have legislation that accomplishes these goals more effectively, effi-

ciently and in a manner the American people feel is fair. We ask
that counties be made partners in this process, not just observers
on the sidelines.

Thank you.
Senator Kempthorne. Mr. Schmidt, thank you very much.
Now, Mr. Harja, who is the chairman of the Working Group on

the Endangered Species Act, Western Governors' Association.

STATEMENT OF JOHN HARJA, CHAHIMAN, WESTERN GOV-
ERNORS' ASSOCIATION STAFF WORKING GROUP ON REAU-
THORIZATION OF THE ENDANGERED SPECIES ACT
Mr. Harja. Mr. Chairman, I apologize for not being here when

the panel was empaneled. I also serve on the Board of Trustees for

our school trust lands in Utah, and was testifying downstairs.
Senator Kempthorne. Well, they've made good use of you today.
Mr. Harja. The Western Governors have been quite concerned

about the reform of the Endangered Species Act for quite some
time, resulting in a resolution they passed last November, that con-
tained standards for what they would like to see in a reform bill.

Then they empowered a working group to go to work to try to fig-
ure out what all that meant.
This group met earlier this year for about 4 months straight. We

did have some discussions with folks in the Interior Department,
some of which were here earlier. Some of those discussions were
quite heated. In addition, there were members of the International
Association of Fish and Wildlife Agencies in those discussions,
which I think are back here as well.

Our product is two-fold. First, there is a document entitled "Es-
sential Elements of What Is Necessary to Amend the Endangered
Species Act." The second is some actual legislative language. The
former is available and is contained in my written testimony. The
latter will be finished next week at a meeting we're having in the
State of Montana, as a matter of fact.

A number of staff people, actual biologists that work in the field,

have been part of that. A lot of the ideas mentioned a moment ago
by Representative Swanson are very much a part of that. These

principles have been adopted by the Western Governors. It doesn't
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mean they all agree that this is the only thing that needs to be
done. There are other areas where some Governors feel they need
to push additional changes. But they all agree that this set of core

principles is essential. They have to do a lot with the process and
exactly where a State agency should be involved in the process.

I want to emphasize, though, that this represents a package. A
lot of the States are willing to even assume primacy, if it's the cor-

rect law. If it's the current law, I don't know that anybody particu-
larly would accept, maybe California that as has been mentioned,
has its own Endangered Species Act.

A lot of States are interested simply in being a co-partner. They
don't want primacy, per se. They want to just be involved at the

listing stage. They want to know about it, and they want to be in-

volved at the recovery planning stage, which is an area we would
like to emphasize more. They want to be involved in critical habitat
or even be able to say a critical habitat is not necessary. They want
to be involved in the habitat conservation plan.
One of the key ideas they propose is that if a State or a local

agency or any combination thereof, including combinations with the
Federal agencies, can put together a plan to solve the problem with
a particular species, looking more at multispecies ideas than single

species, they should be allowed to do that, and given the time, and
in fact, the Act ought to be suspended while that's underway. Ei-

ther the Act never applies or for some reason it's listed, that the

consequences can be suspended.
The States are willing to take that responsibility, take on that

role. They believe they can offer a lot to the process. They really
want to be partners and involved with the Federal Government.

I want to mention, though, funding has been mentioned here al-

ready. I'll just briefly say, a lot of the Governors are very concerned
that funds to actually implement the Act, I'm not talking about ac-

quisition funds, will be cut, resulting in an even worse problem
than we have now. We'd like to reform the Act and then have the

funding complement that.

The States' position really stems from the idea that we do not be-

lieve that these resources have been Federalized completely. There
is concurrent authority for the States. The role of the States, we
would like to make sure that the States become full partners, and
make sure the Federal Government is at the table, all the stake-

holders are at the table when putting together a plan to recover a

species.

Keep the States fully informed, enable the States at their choice

to assume the lead, allow the suspension of the consequences if

necessary, place a great reliance on the State expertise process,
and in fact, give us a presumption of being correct that the Sec-

retary may have to rebut, if necessary.
In terms of streamlining the Act, we want to stop the abuse of

the petition process. Right now, it's just a big race to do a lot of

petitioning and listing, but nothing's really happening in recovery,

per se. We want to make recovery planning the important point in

time where all the evidence is collected and a plan is put together
on how to recover, or even maintain the level.

That's where the State can offer a full partnership, and local gov-
ernment. We want to emphasize that recovery and delisting is just
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as important as listing. Landowner assistance and other incentives

have been mentioned. We fully support that as well.

I'll quit there, my time is up.
Thank you, Mr. Chairman.
Senator Kempthorne. Mr. Harja, thank you very much. I appre-

ciate that.

Let me ask a few questions now of our panel. First to council-

woman DeHose, you referenced, of course, and we've talked a little

bit about the statement of relationship that's been developed be-

tween your tribe and the Federal Government. Would you just
characterize for me that is that statement of relationship, and how
does the tribe feel about that?

Ms. DeHose. I think the statement of relationship that was

made, I think is a result of the statements between our Chairman

Lupe and also Mollie Beattie, and that each recognized the impor-
tance of the govemment-to-government relationship, and that the

U.S. Fish and Wildlife recognized that the tribe itself was capable
of managing its environment.
Senator Kempthorne. When did that first go into place?
Ms. DeHose. The final was signed in December 1994.

Senator Kempthorne. Now, you've stated that the tribe would

prefer to be excluded from requirements of the ESA. Does the close

proximity of State-Federal-private lands make this difficult for that

sort of a recommendation to be agreed to?

Ms. DeHose. The tribe, as the Endangered Species Act is written

now, is not mentioned in the Act. So we've assumed that we are

not a part of it, and would like to continue to do that, because we
feel that we're a sovereign.

Senator Kempthorne. That statement of relationship, what
would be your attitude, do you feel that something similar should

be developed for all of the 50 States of the Union, with the Federal

Government?
Ms. DeHose. I think that would be something that the State and

the Federal Grovemment would need to work out.

Senator Kempthorne. OK. Let me now ask our two representa-
tive from Montana, have the principles that you each referenced

today, of the Montana Endangered Species Reauthorization Com-
mittee, have they been passed on to the Western Governors' Asso-

ciation, have they been incorporated in any of the dialog that has

taken place there?

Ms. SwANSON. Not formally in any way.
Senator KEMPTHORNE. What would, based on your input with the

members of your organization that worked on this, let me ask Rep-
resentative Knox, what would your thoughts be about this state-

ment of relationship, something that's been developed with the

Apache Tribe? Do you feel that there's something there that would
be beneficial to the States?

Mr. Knox. In regard to relationship with the Federal Gk)vern-

ment?
Senator KEMPTHORNE. Yes, and the Endangered Species Act,

with regard to the Endangered Species Act.

Mr. Knox. Possibly. But I don't, I must confess, I don't fully un-

derstand the thrust of your question.

92-528 96-3
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Senator Kempthorne. OK, well, I think probably we'd both need
to be further backgrounded in this statement of relationship. But
just give me your perspective. Is the Endangered Species Act work-
ing in Montana?
Mr. Knox. In some areas it is clearly not working too well. We

have a situation, I think that's been referenced already regarding
the grizzlv in Montana. We have, in 1982, the recovery plan set

goals for habitat, for numbers, and a number of other criteria. In

1986, those goals were met.
We still have the bear, not on an endangered classification, but

on the threatened classification. So yes, I would say that it hasn't
been working as well as it should. We feel that the Act does not

provide, particularlv in the delisting area, does not provide any de-

gree of certainty that a species, once recovered, will be delisted.

That is a major problem for a natural resource State such as Mon-
tana.
Senator Kempthorne. Let me ask both of you this question, too.

Mr. Harja referenced the Western Governors' Association would
like to create a greater partnership with the Federal Government
concerning the Endangered Species Act. Do you feel like as State

representatives there is a partnership between the Federal Govern-
ment and your State government on the Endangered Species Act?
Ms. SWANSON. There is, and it could be improved. It could be im-

proved by giving the States greater authority, or at least the oppor-
tunity with greater authority, although our group felt that the Fed-
eral Government should always have the final say. Then the big
issue of course is money. Our biggest fear is that you will give us
all the responsibility and no money to do it.

Senator Kempthorne. Would that be an unfunded mandate?
Ms. SWANSON. You might call it that.

Senator Kempthorne. We've been working on that issue.

Let me ask, then, Mr. Schmidt, and we have a speaker box out

there, so while I was out trying to get my throat back in order, I

was listening to your comments. Do you have any recommendations
for funding State and local roles, so that increased roles under the

Endangered Species Act do not become an unfunded Federal man-
date?
Mr. Schmidt. Well, certainly that depends on the work that

needs to be done at the State and local level. But we would cer-

tainly need to have some resources available from the Federal

pockets to do the more sophisticated work.
Senator Kempthorne. Mr. Schmidt, how would you, if you could

summarize, you're here representing a number of county govern-
ments. I know in Idaho we have a number of county governments
where a great deal of the revenue comes from natural resource-

based activities that are in their counties, from the timber receipts
that go to the schools, for example. Is that something that we could
characterize as happening across the country? What is the dilemma
for counties with the current administration of the Endangered
Species Act?
Mr, Schmidt. I think there's a couple of questions there. But cer-

tainly the counties in 49 States receive funding as payment in lieu

of taxes for federally-owned properties within those counties, which
in many cases is absolutely critical for operation of county oper-
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ations. So that, we wouldn't want to lose that piece. But additional

work on endangered species work, again, depending on what was
required, our core budgets are stretched very thin. To enhance our

operations we would certainly have to see some money.
The last part of the question again?
Senator Kempthorne. Well, just in regard to the county. County

officials and if you can summarize on behalf of county officials,

their thoughts toward the current administration of the Endan-
gered Species Act.

Mr. Schmidt. Well, of course, we have not had a very direct rela-

tionship with the Feds, other than being told that this was going
to be done. What we would like to see is an inclusion of our stake-

holders that we provide services to in the process of planning and
making some of the decisions.

We would like to be a part of trying to bring innovative, con-

structive planning to solving these problems. I think there's a lot

of information, a lot of local information and the skills involved in

local government in bringing people together should be used in get-

ting the very best decision possible.
Senator Kempthorne. All right. Mr. Harja, the Western Gov-

ernors' Association, how many States belong to that?
Mr. Harja. There are 18 members, we include American Samoa

and Guam and most of the States Nebraska and westward, except
for Oklahoma. Texas is a member.

Senator Kempthorne. OK. You have represented to us the posi-
tion of the Western Governors' Association. Is that a unanimous
representation? Is it a strong consensus? How strongly do these 18
Governors feel about the Endangered Species Act?
Mr. Harja. Not all the 18 were involved in this. Nine or ten of

them were. The 9 or 10 of them that were closely involved support
this work very strongly. That isn't to say they have other issues to

bring up on both sides of the debate. There are other issues that

they would wish to raise. But they support this very strongly.
Senator Kempthorne. OK.
Mr. Harja. It's a formally adopted position of the Western Gov-

ernors.

Senator ICempthorne. On behalf of the Western Governors' Asso-

ciation, do you feel that there is an acknowledgement of a partner-
ship currently between State government and the Federal Govern-
ment in the administration of the ESA?
Mr. Harja. I have sensed in the last, and from what I heard

from my colleagues as we worked on it, one of which worked with
this very Montana operation, those ideas came in, I have sensed a
desire to make it a better partnership in the sense that the Fish
and Wildlife Service folks are making an effort to come out and
seek assistance. However, I think that needs to be fundamentally
put in law.

Some of our proposals are that formally, the State or designee,
like a local government or something, should be at the table and
is required to participate. This makes it possible to make sure that
the Federal Government is in a partnership, if you want to put it

that way. The statement of relationship with a State is an interest-

ing idea. The tenth amendment, since all the powers were left to
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the States, I wonder about that, and they're sovereign States. But
we would like, I think, to see that partnership made firm in law.

Senator Kempthorne. Can you comment, one of the points that
was raised to us in field hearings that we held, by different groups,
this was a common statement really, regardless of their personal
attitudes toward the Endangered Species Act, but that is, they did
not feel that the expertise provided by State government through
their resource managers was being either fully utilized or utilized

at all. Your perspective on that?
Mr. Harja. I would fully agree. There are examples that drove

our process where the State was just ignored. State expertise, the

personnel employed by the State knew this particular species, they
were the experts on it, and they were just ignored. The statement
was made that it was for "political reasons."

In Utah, we find that at least we're listened to. But there's no

response. There's no indication of, you've got a good idea here or
there. It comes back in a very paternalistic manner, that we know
what's best. I have even described that in southern Utah, it's a bit

of a passive-aggressive style that you get from the Fish and Wild-
life Service. Just try to guess what we think is necessary, and
when you get it right, we'll let you know.

In that sense, I don't find a partnership. Now, a lot of the other
States have said, we can go down there, and we can work with
them. I don't want to give you the impression it's all bad. Washing-
ton was very complimentary of the ability to have it there. So I

don't know if it's personalties or whatever. But that's why we
would like to make sure that at least you have to be at the table

together.
Senator Kempthorne. Now, you've referenced that you're work-

ing on some specific language. Again, in the timetable that you
have proposed, there will be language that would deal with the

suggested State role in the Endangered Species Act?
Mr. Harja. One week from today we'll be done. As Chair, I'm

going to make sure it's done.
Senator Kempthorne. OK. Can you give me just perhaps a little

further insight as to the direction that that will go, and will you
be defining that there will be authority granted to the States?

Mr. Harja. The language that I think I can mention is, not that
I'm trying to keep it secret, per se, is the basis would be what I

just described, that whenever a step is proposed in listing or recov-

ery, the Federal Government would have to be, Fish and Wildlife

Service would have to at least have the State agency there at the
table. We agree, the Federal Government has to have the final say,
at least the emergency powers of the Secretary are out there as a

safety net. We're not trying to disturb that at all.

Beyond that, if a State wants to put together a program or as-

sumption of the program, that would be part of it. Really I think
what it is is our essential elements document translated into legis-

lative language. If you read that, I think you'll get a drift of where
we're going.

Senator Kempthorne. OK, good.
Well, I thank all members of this panel very much for your testi-

mony and your input. And, too, as with the other panelists, I would
invite you to be resources to help us as we develop the language
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of this. You are invited to submit to us any further comments that

you have as we develop this, plus, we will be contacting you based
on the issue, and again get your input as we begin to devise the
actual language. So I appreciate your appearance here today.

All right, ladies and gentlemen, we will continue the hearing. I

want to first of all thank all of you as panelists, but also thank you
for allowing us to move you to this location. We had some conflicts

with schedules which we had to resolve.

Introducing now our panelists, Mr. Mark Plummer, who's a Sen-
ior Fellow with Discovery Institute from Seattle, WA. Mark, nice

to see you. Mr. Gregg Easterbrook, from Arlington, VA, welcome.
Mr. Rob Irvin, deputy vice president. Center for Marine Conserva-

tion, Washington, DC. Robert, nice to see you again. Mr. David

Mazour, assistant general manager, Central Nebraska Public
Power and Irrigation, from Holdrege, NE.
With that, Mr. Plummer, if you would provide us with any open-,

ing comments that you have.

STATEMENT OF MARK L. PLUMMER, SENIOR FELLOW,
DISCOVERY INSTITUTE

Mr, Plummer. Thank you for having me here. Senator.
A little more than a month ago, I spent some time out in your

State attending a conference put on by Cecil Andrus, concerning
the bull trout. I'd like to use some of the things I saw at that con-

ference as a context for my remarks here. i

The conference that former Governor Andrus put on was quite

impressive. He had a large range, if not the entire range, of stake-

holders. They seemed to be very committed to tackling the problem.
What were they doing there? Well, normally what we hear in terms
of saving endangered species, we hear about the economic issues.

We hear how important species are as potential cancer cures.

Well, I don't think the bull trout is going to provide us with a
cure for cancer or any other disease. We hear about the ecological
reasons. Again, there are good ecological reasons why the bull trout

is endangered. But I think if we were to somehow magically pluck
it out of every stream in which it is still extant, we wouldn't have
the States of Montana, Oregon, Idaho, and Washington fall into the
sea.

So economic and ecological reasons will get us part of the way
toward saving the bull trout. But they won't get us all the way. I

think many of the people there were there for spiritual and moral
reasons.
But what they weren't there for was, they were not trying to pre-

vent a catastrophe, a world-ending debacle that would send us

scurrying for the nearest biologist to tell us how to save ourselves.

So losing the bull trout would be a tragedy. But it would not be
a catastrophe. I think that difference tells us something about how
science should be entering the Endangered Species Act.

Let me further that point by using an analogy. Suppose we were

jogging down the shoulder of a road, and we suddenly spied a car

on a straight line for us. What would our reaction be? Well, we
wouldn't stop to ask ourselves what's the cost and benefit of further

jogging down the road. We wouldn't suddenly decide that doing so
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is our right, and we'll stick to it no matter what. Instead, a catas-

trophe looms, we'd find the shortest distance off the road.

Well, when we hear that losing species is a catastrophe, we're

tempted to turn to science for just such a solution. Science is the

only thing that will tell us how to save ourselves. There is a single
goal that we should strive for, that is, to save species. But if losing
species is not a catastrophe, then we lose the ability to single out
that one goal, save every species, bring them all back to full recov-

ery.
We instead find ourselves in cloudy waters. Where we find our-

selves is in the difficult area of making tradeoffs. Saving species is

a goal that we should commit public and private resources to. But
there are other goals that sometimes come in conflict with that

goal. So where do we draw the line? Where do we say to private
landowners, for example, that your duty toward biodiversity has
been fulfilled, and beyond that point, it becomes a public respon-
sibility to save the species?

Well, science can tell us what the tradeoffs are. Biologists can
outline plans for recovering a species, for preventing endang-
erment. Similarly, economists can tell us what the costs are going
to be of saving a species or of not saving a species. But ultimately,
the decision of what actions to take have to be made by policy-
makers.

Policymakers, be they political government bureaucrats charged
with a specific duty, or some other type of official at the Federal,
State or local level, have to decide that enough is enough, that the

private duty has ended, and if we're going to get more species con-

servation, then we'll use public resources, perhaps, through the
forms of incentives.

Now, does the current law draw the line in an area that our soci-

ety finds comfortable? I think the answer is no. On a trip to Austin,
TX, for example, where they're trying to save two endangered birds

and a number of cave invertebrates, I had the chance to travel

through the countryside.
There I saw something which was very disturbing. On a real es-

tate sign advertising a piece of land for sale, I saw the phrase "no
birds." In essence, the real estate company was advertising the ab-

sence of an endangered species as a premium for selling the land.

What a perverse thing to see. Endangered species are an important
part of our heritage, and yet the law has turned them into liabil-

ities.

Well, does bring the line back from saving every species mean
that we're going to consign many to extinction? I don't think that's

the way we need to view things. As I said, there are actions we can

take, some of which will give species a better chance, some of

which admittedly will leave species in danger of extinction. That is

the avenue that I think we have to take, decide where to draw the
line and craft a new Endangered Species Act with that in mind.
Thank you.
Senator Kempthorne. Mr. Plummer, thank you very much.
Mr. Easterbrook.
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STATEMENT OF GREGG EASTERBROOK, AUTHOR,
ARLINGTON, VA

Mr. EASTERBROOK. Mr. Chairman, thank you for having me. I'm

the author of a new book that says that most environmental trends
in the western world have become positive, and as a result, we're
all going to soon be environmental optimists.

In the spirit of bipartisanship, I can tell you that I have achieved
a bipartisan consensus on that book. I got almost everybody mad
at me very quickly.
Senator Chafee. Mr. Easterbrook, you've got to speak a little bit

louder if you would, and if you could slow the pace a cadence.

Mr. EASTERBROOK. It's a Yankee trait. Senator, you should know
it.

Senator Kempthorne. What did Senator Chafee say?
[Laughter.]
Mr. EASTERBROOK. In the spirit of bipartisanship, I can tell you

that I've gotten a bipartisan consensus on my book
veij quickly by

getting everybody mad at me. Generally, from people from the left

of the spectrum, I've heard people angry that I say that environ-

mental trends have become good. Generally, from the right of the

political perspective, I've heard people angry at me because I say
that the reason they've become good is because we have environ-

mental regulations that are successful in the United States, and
that they are strong and good and normally good for the economy.

It strange to think that if you have a good message in current

political debate that's what's controversial. If any of you have lit-

erary aspirations, I strongly urge you to write a pessimistic book,
because it will go over better in the current environment than an

optimistic book. Yet I think that eventually environmental opti-

mism will sink into American culture, and will be central to under-

standing of the Endangered Species Act. I will cite an example
from Secretary Babbitt, who you had here this morning.
Two weeks ago, in order to defend the Endangered Species Act,

Secretary Babbitt went to New York City and held a press con-

ference at the top of a skyscraper where peregrine falcon now live.

He used that as a symbol of the recovery of the peregrine falcon,
which has been very spectacular, of the ability of an endangered
wild species to co-exist with artificial life. There's nothing more ar-

tificial than life in Central Manhattan. In fact. Secretary Babbitt
said it was a symbol of optimism in a new era of hope for the envi-

ronment.

Well, I take pride in saying that my book, which I know Sec-

retary Babbitt has read, begins by describing peregrine falcon liv-

ing on skyscrapers in Central Manhattan, and describes this as a

sjonbol of hope and a renewal of optimism about the environment.
There were sentences in Secretary Babbitt's statement that seemed

hauntingly familiar to me, I'm pleased to say.
Senator Kempthorne. What are you suggesting?
[Laughter.]
Senator Chafee. A little plagiarism?
Mr. EASTERBROOK. No, that's not plagiarism, that's life imitates

art, which is a much more pleasurable experience. I'm very happy
to see it. And I think there will be more of that imitation in the

future. Because I think the notion of optimism will catch on.
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But the reason we should have environmental optimism is be-
cause we found that we can have strong environmental regulations
that work in this country. In my book, I called the Endangered
Species Act a stunning success, one of the great achievements of
modem environmental theory.
Of course, the Act has economic problems. But the main thing

that the Act has achieved is the preservation of the very group of

species that were considered most likely to fall extinct. When some-
day we look back on the last 25 years of environmental history, we
will consider it tremendously exciting that we were able to preserve
such species at a time when the law was rudimentary and eco-

nomic relationships with nature were not well understood.
I think we've had in the Endangered Species Act, for all its

faults, a proof of concept experiment that shows that nature and
a highly developed society that has high resource consumption like

ours can co-exist. Now, we have to move on from that to a better
structure for the Endangered Species Act, because there is unani-
mous agreement that it's current economic and legal structures are
no longer satisfactory.
But the Act's success has proven something very important, that

people and wild species can co-exist in a developed society. I think
that's a wonderful piece of information for the American public. It

shows America at its best, the ability of this country to take on a

seemingly unsolvable problem, the protection of wild species, and
very rapidly achieve success. It's something we should be excited
about.
As to what we should do with the Endangered Species Act as we

restructure, I'll give you two very brief ideas. As we sat here and
listened this morning, first we heard Secretary Babbitt describe
habitat conservation plans as a way to escape from the morass of

an Endangered Species Act listing. The interesting thing is, when
you talk to local officials and developers about such plans, they're

always happy with the plans themselves. They're not perfect, but
the plans make people happy.
We then heard scientists say that what we should really protect

is habitats, not species. That's the root of the problem. I think as

your committee considers changes in the Endangered Species Act,

you should look at conversion of the basis of the Act from species

protection to habitat protection. It's not only more promising as a
scientific goal, I think it's more promising economically as well.

Finally, I'll say that a lot of the controversy over the Endangered
Species Act is really proxy for other issues—^for property issues, for

fear of excess development. I share a little bit of both feelings. In

the United States there's tremendous constant momentum toward
more development. And there should be, we all have an economic
stake in that.

But, there is no regular momentum toward more preservation.
Preservation happens on a sporadic basis, when there's an Endan-

gered Species Act ruling or when Congress passes a law. I think
we could create economic incentives for pure preservation with
what I call the two for one plan, which I describe in my testimony,
and so I won't go over it here.

By requiring that 2 acres of land be set aside for each new acre

that's developed, we could generate an ongoing momentum for
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preservation in the United States that would be economically at-

tractive and resolve many of the objections to the Endangered Spe-
cies Act.

Thank you.
Senator ICempthorne. Mr. Easterbrook, thank you very much.
Mr. Irvin.

STATEMENT OF ROBERT IRVIN, DEPUTY VICE PRESIDENT
FOR MARINE WILDLIFE AND FISHERIES CONSERVATION,
CENTER FOR MARINE CONSERVATION
Mr. Irvin. Thank you, Mr. Chairman. In addition to my own or-

ganization this morning, the Center for Marine Conservation, I'm

pleased to testify today on behalf of a number of other environ-

mental groups, the Defenders of Wildlife, the Environmental De-
fense Fund, the Fund for Animals, Greenpeace, the Humane Soci-

ety of the United States, National Audubon Society, Sierra Club,
the Wilderness Society, the World Wildlife Fund and the Endan-

gered Species Coalition, which consists of more than 200 environ-

mental, civic, religious, health, business, and labor organizations
from across the Nation.

Unfortunately, I don't have my own book to plug this morning,
but I do have a flower. And when you return to your office, each
member of this committee will have one of these waiting for them.
This is a rosy periwinkle. This plant produces a substance, two

substances, actually, Vincristine and Vinblastine, which achieve a
99 percent remission rate in children suffering from leukemia. Mr.

Chairman, this little flower saves lives.

Fortunately, this flower, this plant, is not endangered. It's grown
in nurseries. Its habitat in Madagascar has been virtually wiped
out. But this plant is a symbol, it's a symbol of the values that the

Endangered Species Act protects.
I wish I could have brought a Houston toad for you. It produces

an alkaloid that shows promise for treating heart disease. Or even
a primrose, we have three species of primrose that are endangered
that produce fatty acids that are useful in treating arthritis. But
those species are endangered, and the Endangered Species Act pro-
tects them, protects their habitat and protects the potential for dis-

covering miracle cures for diseases that affiict human beings. And
in a very real sense, protects the keys to our own survival,

Mr. Chairman, for 22 years the Endangered Species Act has
worked and worked well, ever since it was signed into law by Presi-

dent Nixon in 1973. I think the National Research Council has

really summed it up very well in their report where they say, "The
ESA has successfully prevented some species from become extinct.

Retention of the ESA would help to prevent species extinction."

As the Department of the Interior has reported to Congress, 270
threatened and endangered species are either stable or improving
under the Act's care. These include species like the bald eagle in

Idaho, and one of Mr. Plummer's favorite species, the American

burying beetle on Block Island in Rhode Island.

The Endangered Species Act has achieved this success while bal-

ancing the Nation's other needs. My friend Michael Bean is fond
of saying that the amazing thing about the Act is not how many
conflicts there have been, but how few there are. Between 1979 and
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1993, out of more than 150,000 Federal and private projects re-

viewed for conflict with endangered species, 99.9 percent went for-

ward, either as originally proposed, or modified in some fashion to

accommodate the needs of the species and society's other needs.
Mr. Chairman, this is a law that works. Nevertheless, it can be

improved. It can work better for wildlife and for people. I want to

suggest some ways it can do that. First, the Act should do a better

job of preventing species from becoming endangered in the first

place. We should head off the train wrecks before the trains leave
the station. The Act should contain express authority to develop
preventive programs for species before they become endangered,
and to protect imperiled habitats.

Second, the Act should do a better job of recovering species, get-

ting them off the list. That's the goal. We should have recovery
plans developed within 18 months. They should contain scientif-

ically-based targets for recovery and delisting.
These plans should be developed with input from Federal, State,

tribal and local governments, scientists, and the public. They
should emphasize actions that will give the most progress toward

recovery while also reducing costs. They should provide guidance to

private landowners about what actions are likely to result in viola-

tions of the Endangered Species Act. And they should be prepared
on a multiple species ecosystem basis whenever possible.

Third, Mr. Chairman, the Endangered Species Act should pro-
vide greater incentives for private landowners. Secretary Babbitt
mentioned some of those, estate tax deferral, using existing stew-

ardship programs, are all good ideas.

And fourth, it should be easier for Americans to get answers
about what their responsibilities are under the Act. Each field of-

fice of the Fish and Wildlife Service should have a property owner
and community assistance officer whose job is to provide answers,
respond to complaints and give assistance to landowners.
Mr. Chairman, the Endangered Species Act represents our Na-

tion's commitment to ourselves, our children, and the world, that
we are going to leave them a world as rich in plants and other
wildlife as the one we enjoy. It's a very important promise, a prom-
ise that must be kept.
Thank you, Mr. Chairman.
Senator Kempthorne. Mr. Irvin, thank you very much.
Mr. Mazour.

STATEMENT OF DAVID F. MAZOUR, ASSISTANT GENERAL MAN-
AGER, CENTRAL NEBRASKA PUBLIC POWER AND IRRIGA-
TION DISTRICT, HOLDREGE, NE
Mr. Mazour. Thank you, Senator. It's indeed a privilege for me

to be here and be able to present some of our thoughts on the En-

dangered Species Act, and actually to sit on a panel with a couple
of authors. It's an opportunity that I thoroughly treasure.

I'm here today on behalf of the National Endangered Species Act
Reform Coalition. You have my testimony that's been circulated in

advance. I have a 5-minute version of that. I've decided not to use

that 5-minute version, and rather than talk from that, I'd like to

share with you some of the experiences that we're having in Ne-
braska in the field with regard to the Act itself
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Before I do that, though, I'd like to make it abundantly clear that

the coalition that I'm representing here today is not interested in

gutting the Act. They are truly seeking to find ways to better im-

prove the Act for the protection of species, and make it more people

friendly. Quite frankly, the public is losing confidence in the Act
and the way it's being implemented. If some corrections aren't

made, the Act could actually destroy itself.

We need to wrestle with the question of what's going wrong. And
my experiences in the last 8 years, as I've worked for the Central

Nebraska Public Power and Irrigation District, is we've found some
instances where the Act has actually become an obstacle, in my
view, to proper resource management and protection of species. I'd

like to cite three examples, and there are more.
But the first example that comes to mind is an issue with regard

to least terns and piping plovers on islands in the river versus sand

pits. In this case, the wildlife biologists have suggested that they
wanted to see the tern and plover recovery from islands on the

river, and the districts and our biologists had looked at the poten-
tial of nesting and fledgling success on islands. We developed pro-

grams to really promote and work with the recovery of terns and

plovers with the man-made sand pits. We've had much greater suc-

cess. I think that that needs to be recognized.
A second example that I'd like to cite is our efforts in water con-

servation. We've been encouraged to enter into water conservation

programs. As a matter of fact, we've received a half a million dollar

grant from Secretary Babbitt to promote some conservation activi-

ties, to get some conservation on the land, and just recently, we re-

ceived word that we received an award for the activities in water
conservation. But yet we're finding some of the provisions of our
section 7 consultation under the Endangered Species Act is actually

limiting our ability to develop some of those conservation measures
that are important.
The third item that I'd like to make mention is that the three

States, Nebraska, Colorado, and Wyoming, and the Interior De-

partment are working on a basin-wide solution to take care of en-

dangered species issues in the Platte River in Nebraska. One of the

provisions that the States of Wyoming and Nebraska have insisted

on is that the States be equal partners as they develop that basin

program.
Unfortunately, the interpretation of the Act is that that equal

partnership is not allowable under this basin-wide program. So, in

that case again, it has actually, in my view, presented somewhat
of an obstacle to protection of species.

I've wrestled with why do these things happen, and why is the

Act out of balance, as several of you have mentioned. It seems to

me that there's a fundamental problem with the Act the way it ex-

ists today and the way it was written. I look at it as a concentra-

tion of power without the appropriate checks and balances that

really result in some bad decisions being made in the field.

It's, I think there are several things that can be done to help put
the Act back into balance, and several of them have already been
mentioned. I think the peer review, the issue of peer review of the

science and a more rigorous testing of the ideas of the wildlife bi-

ologists, those kinds of provisions should be incorporated into the
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Act. I think the greater involvement of State and local governments
in conservation plans could be an important process to improve the
Act.

Finally, I think sunshine, I think there needs to be more sun-
shine brought into the process so that the people have a chance to

live on the land, have a chance to participate in the development
of the plans, and make comments on the recommendations of the
wildlife biologists. Right now, the plans are prepared, what I see

it, as from a black box. And out comes the result, and you live with
the results.

In conclusion, I'd like to say that as you look at reform to the

Act, I would ask that you look at it from a long-term perspective,
that in order to pass the test of time, you'll need to provide balance
to the Act, not destroy the Act, not destroy the purposes for which
it was created, but to find ways that it can work better, do a better

job more efficiently with the resources that we have available. That
will be quite a challenge. But we'd be happy to help you out in any
way we can.

Thank you.
Senator Kempthorne. Mr. Mazour, thank you very much.
Senator Chafee, if you'd lead off with the questions, please.
Senator Chafee. Thank you, Mr. Chairman.
Mr. Mazour, you said there have been several suggestions made

here, and you yourself made some suggestions in connection with
the greater local involvement and sunshine. What do you think
about the proposal that we try and involve greater incentives, and
indeed there have been suggestions that we modify the inheritance
tax laws, so that if somebody has encumbered their land in connec-
tion with an endangered species, that they'd get some reduced
value of it, or reduced inheritance tax?
Another one being the so-called safe harbor in which if you, I

don't know whether you were here when Secretary Babbitt was de-

scribing it, but safe harbor essentially works that if you've commit-
ted yourself to, a portion of your land has an endangered species
on it, that you delineate that part of it. And if the endangered spe-
cies spreads out in the other parts of the land, that's OK.
You can carry on as you wish in connection with your activities,

regardless of whether the endangered species is there or not. What
do you think of those ideas?
Mr. Mazour. They both appear to me to be very sound principles

and good ideas.

Senator Chafee. The first one involving the inheritance tax, the

State valuations, would have some problems probably, just because
it would then get into the tax code and where do you stop, getting

agricultural side of it, if somebody is following certain farming
practices that are beneficial to the long-term value of the land, you
give that person a break, one of the problems that would come up.
Mr. Irvin, I was interested in what you had to say, you certainly

are a cheerleader for the Act. We ought to put you on more panels.
I thought the facts you had were good. Matter of fact, it's my inten-

tion to plagiarize some of them. I hope you're accurate in all of

them.
Mr. Irvin. I'm flattered, Mr. Chairman.
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Senator Kempthorne. You've never said that to me, Mr. Chair-

man.
[Laughter.]
Senator Kempthorne. I do have some things I could incorporate

in your speeches.
[Laughter.]
Senator Chafee. Mr. Mazour says something that I'm not sure

I agree with. But maybe it's so. He says the public is losing con-

fidence in the way the Act is being implemented. I'm not so sure,

obviously I don't come from a rural State, but I come from a State

where we have endangered species, we have the plover, for exam-

ple. I guess you talked about that, Mr. Plummer, did you? You
talked about the plover?
Mr. Plummer. Not the plover specifically, no.

Senator Chafee. Somebody mentioned that. Whoever. In any
event, you mentioned the beetle on Block Island. I, like all Sen-

ators, conduct town meetings, listen-ins, whatever one wants to call

them, and I must say that the Endangered Species Act is not
raised.

So it's not, I don't find it in my State now, my State is an east-

ern, heavily populated State, so it's not the same as, for instance,
the chairman's State or others. So I'm not going to gainsay what
Mr. Mazour has said. But what do you find, Mr. Easterbrook? Do
you find that the public is losing confidence in the way the Act is

being implemented?
Because we had these statistics that show, I guess you gave

them, did you, that very, very rarely do you get to a confrontation,
X number, what did you say, 99 point something, I got mixed up
between your two testimonies.
Mr. Irvin. Senator, I'd be happy to respond to that.

Senator Chafee. Go ahead.
Mr. Irvin. First of all, while we hear that there is a lot of dis-

content -with the Act, the polls show us otherwise. Last year, the

Times Mirror syndicate did a survey in which 77 percent of Ameri-
cans said that they felt that the Endangered Species Act regula-
tions were either just about right or not strong enough. Only 16

percent said they went too far.

Now, clearly, there is discontent with the Act in certain areas of

the country. As I said in my statement, the Act can be improved.
It can do a better job of working with landowners. And you heard

Secretary Babbitt say that this morning.
But there is not a national consensus to undertake the kinds of

reforms that are being proposed by some in this Congress, the
kinds of reforms that would in fact gut the Endangered Species
Act.

Senator Chafee. Yes, I'm reluctant to label them as reforms.

That has a nice tone to it. But the chairman and I were present
at a hearing that we held in Roseburg, OR. There we drew 1,200

people. Now, I've been in politics a long time, and I've never drawn
1,200 people to anything. But they were all there, you had to have
an axe to get in, because it was pretty much a woodsman crowd.
And I can testify there, there was distress in that section of the

country, as you mentioned, with the Endangered Species Act.

Is my time up, Mr. Chairman?
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Senator Kempthorne. It is, Senator, but if you'd like to continue,
that's fine.

Senator Chafee. Well, so, Mr. Plummer, I thought the point you
made about how tragic it is to see a lot advertised in Texas with
the come-on being that there are no birds there, now obviously,
something's not functioning right with the Act, when it's an induce-
ment to buy some land because the birds are not there.

Now, again, I think we can get back to the so-called safe harbor

provision that the Secretary was talking about earlier today. That
might be a solution to the particular solution you mentioned in

Texas, that if the developer will, I don't know if we can get to the
situation where, I think Mr. Easterbrook said 2 acres set aside for

every acre developed.
That's a little much, I suppose. The developers would think so,

I'm sure. Nonetheless, I think again, you're talking about a place
where, a situation where the safe harbor might well work, where
the developer would protect a certain amount of the land, and the
rest would be free for development. What do you think of that?
Mr. Plummer. Well, I think that would get us part of the way

there. What would be wonderful, if perhaps a bit too much to hope
for, is to drive through the Austin hill country and see signs which
said, birds, rather than no birds. Now, we can make any reference
to birds go away by creating safe harbors, by creating exceptions
for small landowners.
But I think a question we need to tackle is, how can we in fact

turn these things around. I don't find anyone who says species are

trivial, species are ridiculous, species are worthless. I think most
people recognize there is a wonderful natural heritage in

biodiversity.
Senator Chafee. So what's your suggestion, your remedy?
Mr. Plummer. I think the remedy is two-fold. First of all, we

have to look at our expectations built into the law for private land-
owners or public agencies. We have to tackle the question, have we
drawn the line too high. Have set it so high that in fact they are
much better off advertising no birds, doing whatever it takes to get
rid of an endangered species problem, than they are dealing with
the law.

If we find that in most cases, yes, the law is so burdensome that
we've turned our social asset into a private liability, then perhaps
it's time to reduce our expectations for what private landowners
should have as a duty.
That will create a vacuum. If the law doesn't force private land-

owners to conserve species, where does the conservation come
from? That's where I think incentives can fill the gap. We have to

turn what has been a private duty into a public responsibility. We
have to take the incentive programs that are being bandied about
and we have to get serious with them.
We have to show that the public sector is willing to help private

landowners, public landowners, whatever, by coming forward with

money, to put it quite frankly. I realize that's a difficult package
to sell in today's Congress. But I think that twofold approach is

what could get no birds off the sign and perhaps a few sprinklings
of birds being advertised as part of the property.
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Senator Chafee. Well, my time's up, Mr. Chairman. I'll come
back later.

Senator Kempthorne. Senator Chafee, thank you very much.
Mr, Plummer, there was a discussion earlier on one of the panels

concerning extinction and the rate of extinction. I recall in your
book, and in fact I think this was referenced, you did a comparison,
or you discussed some of the different view on that rate of extinc-

tion. Could you just address that issue?

Mr. Plummer. Well, if one is to read our book carefully, and I

would urge anyone who buys it to read it carefully, you'll note that

what we're tackling is the question of how many species are going
extinct hour by hour as we speak. What we took on was the ques-
tion of, is there a way of predicting exactly how many species have

gone extinct, for example, in the 4 hours that these hearings have
been conducted.
As scientifically hopefully literate journalists, we went through

the scientific articles, the scientific statements and found good rea-

sons for questioning the ability of science to make such an exact

prediction.
Now, we were not disputing the authority of scientists to make

predictions about extinctions that are likely, perhaps likely to occur

now, definitely likely to occur in the future. What we are wonder-

ing is why do we so often see these very exact predictions which

give extinction crisis the nature of a catastrophe, that as we speak,
so many species have disappeared from the face of the Earth.

That's what we are critical of. We acknowledge in our book, and
we acknowledge it just as some of the scientists did, that there is

no credible ecologist who disputes the fact that extinction is a prob-
lem and it's growing every day. Where we ran into trouble was
boiling it down to such exact predictions that we would have a tally
of the extinctions happening day by day.
Senator Kempthorne. OK, I appreciate that.

Mr. Irvin, with regard to the plant that you have brought for-

ward, as you indicated, it contains some very meaningful properties
that help us with medicine. It is not an endangered species?
Mr. Irvin. That's correct.

Senator Kempthorne. If it were, can you tell me, do we have any
program to prospect among the plants and animals on the endan-

gered species list for medicinal or other important properties, just
in case they may go extinct?

Mr. Irvin. We do. Senator. The National Cancer Institute in

Frederick, MD, is conducting a comprehensive screening program
of both plant and animal materials gathered from all over the

world, including materials in this country. Two years ago. Dr.

Thomas Eisener testified in front of this committee on the Endan-

gered Species Act.

He brought with him a sample of an endangered plant from Flor-

ida that he has been studying, the Florida scrub net. Now, that

plant was actually screened once to see if it had any valuable me-
dicinal properties, and nothing was isolated. As part of this pro-

gram in Frederick, MD, it has been screened again. An anti-fungal

agent has been isolated out of that.

What's the value of an anti-fungal agent? People who are being
treated for cancer and are undergoing chemotherapy are vulnerable
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to infections, fungal infections. An anti-fungal agent may help
those people. That is an example of a species that is on the endan-
gered species list that is being tested, and in fact we missed it the
first time. I think that's a very graphic illustration of why it's so

important to preserve plants and wildlife. We don't know what
we're losing.
Senator Kempthorne. Was the Pacific yew ever listed?

Mr. Irvin. No, the Pacific yew was not listed. It was petitioned
for listing. It is of course an inhabitant of the ancient forest

ecosystems of the northwest, and a side benefit of the protection of
the northern spotted owl is the protection of that habitat for the
Pacific yew and a number of other species.
Senator Kempthorne. If it had been listed, how difficult would

the process be to go through to then determine any medicinal value
or other values?
Mr. Irvin. If it had been listed, scientists who are studying it

would have been eligible to apply for and obtain a permit under
section 10(A)(1)(a) of the Endangered Species Act, which specifi-

cally authorizes permits for the taking of endangered species for
scientific purposes.
Senator Kempthorne. Would, for example, Weyerhauser have

had to obtain permits to grow Pacific yews in captivity if it was
listed?

Mr. Irvin, I don't know the answer to that. Senator, whether
they would or not. Certainly the drug research companies, I believe
it was Squibb and Eli Lilly, were able to use the Pacific yew and
isolate taxol from it, and now it's being produced synthetically to

treat ovarian cancer.
Senator Kempthorne. You referenced the Houston toad.

Mr. Irvin, Yes,
Senator Kempthorne. Which is listed, as I understand.
Mr. Irvin. It is endangered.
Senator Kempthorne. When did we discover the alkaloids in the

Houston toad? Was it before it was listed or after?

Mr. Irvin. I can't answer that.

Senator Kempthorne. Do you know if any other toads, especially
those closely related subspecies or species, have similar alkaloids?
Mr, Irvin. I don't know the answer to that. Senator.
Senator Kempthorne, Mr, Mazour, in your experience, have you

found at time that perhaps in dealing with wildlife managers that

they may or may not have good economic data and reasonable al-

ternatives available when they need them?
Mr, Mazour. Yes, that's true. A lot of times, they need to ad-

dress and look at some additional disciplines. The economic data is

not part of what they consider when they make their recommenda-
tions. That's true.

Senator Kempthorne. Can your district provide some of the eco-

nomic data and alternatives needed?
Mr. Mazour. We do, yes. We try and talk to them about some

of the economic considerations with regard to their recommenda-
tion. Let me talk specifically about the islands, the tern islands

versus the sand pits as an example. By protecting the species on
the islands, we found that for a lot less money, you get a lot better

protection. In 1994, we fledged 154 birds off of the protected sand
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pits, when only one was fledged off of the islands. The islands were
at the recommendation of the Fish and Wildlife Service.

Senator Kempthorne. So you have provided this information.

Generally, how has it been received, and has it been utilized?

Mr. Mazour. Well, there seems to be a tendency to not want to

recover species on man-made facilities. Just an interesting sidebar,
in the National Geographic that recently wrote an article on endan-

gered species protection, three of the pictures in here came from
our Lake McConahey, which is a man-made facility. The bald ea-

gles and the least terns and actually the American-burying beetle

were all located adjacent to man-made property. It's a recognition
that the wildlife biologists need to make, that man-made facilities

do provide habitat for species recovery and protection.
Senator Kempthorne. All right.
Mr. Easterbrook, it was noted from our first witnesses, and

really has been something discussed throughout the course of these

hearings, of strong suggestion for the need of greater role for the

States and local communities to play in the Endangered Species
Act. Do you agree with that, and if so, how would you proceed?

Mr. Easterbrook. Generally, Senator. You need some Federal

over-arching law to make State behavior reasonably consistent. But

beyond that, one reason I like habitat conservation plans, and I

think Secretary Babbitt should give himself more credit for doing
them so well, is that they engage State and local decisionmaking.

Nobody likes to be handed a notice by a Federal judge that says,
"do this." All Americans naturally bristle against that.

When you do a habitat conservation plan or anything similar to

that, the first step is to engage the people who are actually affected

by the plan. State and local officials, builders, property holders and
so on, and say to them, OK, here's our problem, how do you suggest
that we solve it. Americans take well to that sort of approach.
So either you change the language in the statute to include more

State decisionmaking under the existing regime, or as I would sug-

gest, you move the overall program more toward habitat conserva-

tion plans and away from species. Either way, if you engage local

people, especially State and local officials and property holders and
the decisions, it's especially important that at the end of the proc-

ess, you get local support for the result.

I don't claim that habitat plans are perfect, of course. They have
their foibles. But in most cases, when you go and talk to local prop-

erty holders and local officials who have been involved in habitat

conservation plans, even in high cost-of-living areas like southern

California, they usually like the plans. It's because they've been in-

volved in their preparation.
Senator KEMPTHORNE. Do all members of the panel agree gen-

erally with that statement, that when you have greater responsibil-

ity and roles for State and local governments?
Mr. Irvin. I agree that there is a greater role for States to play.

I share the concern that was expressed, I believe by Secretary Bab-

bitt, earlier that some States have indicated very clearly that they
don't want to play a role in it, Arizona being the prominent exam-

ple.
With regard to habitat conservation planning, I agree with Mr.

Easterbrook. It really provides an opportunity to have local input
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and involvement in these endangered species conservation deci-

sions. What has been missing is adequate funding. One of the pro-
visions that was in last year's bill introduced by Senator Chafee
and Senator Baucus would have established a revolving loan fund
to help finance habitat conservation plans at the State and local

level. That's an important improvement to the Act.

Senator Kempthorne. Mr. Mazour, do you think that scientists

that review, as peers, the work of other scientists should be com-

pensated for their efforts?

Mr. Mazour. I think that would be appropriate.
Senator Kempthorne. We had a hearing recently discussing

that. Among the scientists, how it's difficult sometimes to partici-

pate in that role of peer review.
Mr. Mazour. I haven't really thought so much about the financ-

ing of it, I just feel it's urgently necessary, whoever pays for it. Be-
cause we need to get some truth in science, and we need to get bet-

ter science, and that's one way of ensuring that.

Senator Kempthorne. I see some of our scientists are still here.

I'd be interested if you could at a later point perhaps pen me a note
on your thoughts, how do we set up meaningful peer review process
among those scientists that would participate.
Yes, Mr. Mazour.
Mr. Mazour. One of the frustrating things that we've found in

our work is where we've had scientists sit across the table from
Fish and Wildlife wildlife biologists, and where we feel that our
work made more sense than theirs, and we felt if you look at it

logically and realistically, that our recommendations were better

than theirs. But in the final analysis, they just didn't count. They
didn't matter. Because the control and the power and the last say
always rested with the agency biologists. I think that's why it's ex-

tremely important that we find a proper way of doing that.

Senator Kempthorne. All right, thank you.

My final question for Mr. Plummer. Dr. Clegg had earlier made
the statement that sound public policy often depends on sound
science. I think a great deal of your book dealt with this, and how
you take science and then you enter into the public policy mode to

make decisions. Would you just address that?

Mr. Plummer. Well, I think what we've just heard addresses
that in part. Most of the conflicts we hear about over the Endan-

gered Species Act are battles over listing, are battles over recovery
action, are battles over whether HCPs are scientifically sound or

not.

In other words, the Act's policy goals are so inflexible that all of

the conflict that is there, we shouldn't be afraid of conflict, that's

part of what we're trying to resolve, all the conflict gets shoved into

the scientific arena. So we worry about whether scientists are being
honest. We worry whether scientists have hidden agendas.
What we need to do is have more flexibility in the second stage.

We need to have flexibility which recognizes the tradeoffs that are

forced on us by finite resources. So we can have the scientists first

of all address what should be a purely scientific question, is this

species endangered, what endangers it, what actions will provide it

with what level of recovery. Those are scientific questions.
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Speaking from my own scientific discipline of economics, we need
to bring economists in. What is it going to cost us to take that ac-

tion which will achieve that level of recovery? After the scientists

have done their work, we need to turn it over to the policy arena.

We need to have basic duties, I believe, which will ensure that we
do something, and do more than the lip service that afflicted the

past.
But we need a range of possibilities, so we can decide, sometimes

we've done enough for this species. Beyond that, we're going to

have voluntary efforts, beyond that, public money will be used, not

private resources. That's the range that I think needs to be built

into the Endangered Species Act.

Senator Kempthorne. All right, thank you very much.
Senator Chafee, further questions?
Senator Chafee. Thank you, Mr. Chairman.
I just want to explore a little bit more what Mr. Plummer's say-

ing. Do I understand, as you know, the endangered species law now
says that if a species is endangered, we'll save it. That's what it

is. There's no options there. What we do to save it, there are a vari-

ety of approaches, how far we go. But are you saying that before

we put something on the endangered species list, we list it, that

we first go through sort of a cost-benefit analysis?
Mr. Plummer. Before listing, no.

Senator Chafee. Would you keep the law as it is now, if it's en-

dangered, save it?

Mr. Plummer. No, I would not.

Senator Chafee. OK, what would you do?

Mr. Plummer. I would do the following. I would have a first

stage of science. Science tells us exactly what endangers a species,

whether it's endangered, we create not a list but an encyclopedia.

Things like the National Biological Survey need to be expanded
greatly. We are too often operating in the dark.

Beyond that point
Senator Chafee. I'm not sure, I'm not contending with you. I'm

just not
Mr. Plummer. Beyond that point, we then need to say, what are

we going to do now. The Act's full goal is to not just stop the forces

that endanger them, but stop them and bring them back to full re-

covery. In other words, the goal of the Act is to make the Act go

away. If you look at the Act's history, it's been a dismal failure for

achieving that highest goal.
So what position does that put us in? That record puts us in a

position where we are guaranteed to fail. No activity then becomes

anything but tainted. All landowners who threaten a species have

to operate under the cloud of the Endangered Species Act. What
I'm asking for is a recognition of reality.

Senator Chafee. You've heard the statistics here of Mr.

Easterbrook and Mr. Irvin about the percentage of challenges and

problems, conflicts, if you would, of the total, that end up in some
kind of a judgmental situation, not a judgmental situation, but a

conflict. And it's tiny.
Mr. Plummer. It is indeed tiny. So are the number of species

that have recovered.
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I would argue that probably the number of conflicts is too small
if we're serious about the goal of recovering species almost no mat-
ter what the cost.

Senator Chafee. Well, I guess my question to you specifically is,

what would you do? The law now says we'll recover them all. Now,
what would you say?
Mr. Plummer. I would say that recovery is not a black and white

affair, just as saving a species is not a black and white affair. We
don't have a simple dichotomous choice. Save a species or consign
it to oblivion.

What we have to recognize is that we're going to take chances
with species. Right now, even scientists have sort of signed off on
a certain percent chance of extinction over a certain period of time.

They say, well, 99 percent chance of survival over 100 years. We
scientists will accept that.

Well, my response is, that's not the scientist's job. It's the policy-
maker's job. Perhaps that last 4 percent, going from a 95 percent
chance to a 99 percent chance, is so expensive that as a society
we're going to say, we're just not going to bear it. So what I'm ask-

ing is that we accept a range of possibilities. Now, how to translate
that into legal language, I'm not sure.

Senator Chafee. But to do that, if the cost of going from 95 to

99 is X dollars, therefore we don't want to, so inevitably you get
into a cost-benefit dollar situation, don't you?
Mr. Plummer. I don't think you can ignore costs. I would never

want to see the situation where a cost-benefit analysis dictates the
outcome. But right now, we don't recognize with the law the trade-

offs that exist. We pretend they're not there, and yet they happen
anyway.
Senator Chafee. Well, regrettably, I'm due at a meeting at 1:15,

and it is now 1:16. So Mr. Easterbrook, you were
Mr. Easterbrook. Yes, I would like to disagree with my co-con-

spirator Mark on one key point, although I accept most of his anal-

ysis about private property rights. I think it's wrong to say that we
have had very few recoveries from the Endangered Species Act.

Yes, there have only been seven since 1973. Two spectacular excep-
tions are the California gray whale and the American bald eagle.
Fantastic stories of recovery.
Now, when I mention those, people always say, aha, but they

were not covered by the Endangered Species Act. They were pro-
tected by special acts of Congress passed in the late 1940's and

early 1960's, and that's true.

But my argument is that in effect, those species received the ben-

efits of the Endangered Species Act 20 to 40 years sooner than cur-

rent species have. That means they've had multiple generations
more to recover than current species have. The stipulations of

those special acts of Congress do not differ significantly from the

Endangered Species Act. I think if we come back in 20 to 32 years,
when the same period of time has passed for the other species we
have listed today, we'll see them as recovered in most cases and off

the list, too.

Senator Chafee. Well, on that enthusiastic note, we'll have Dun-
can back here then, he'll be a scientist, maybe, sitting at this table.
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Senator Kempthorne. Thank you, Senator Chafee, and I want to

thank all the members of this panel and everyone that testified

today. Again, all of this information is going to be utilized as we
now rewrite in the reauthorization of the Endangered Species Act.

Thank you very much.
This hearing is adjourned.
[Whereupon, at 1:17 p.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]

[Additional statements for the record follow:]

Statement of Bruce Babbitt, Secretary of the Interior

I would like to thank the members of the subcommittee for the opportunity to dis-

cuss the Endangered Species Act (ESA), one of our nation's most important con-

servation laws. The stated purposes of this law are relatively simple but far-reach-

ing
—to conserve the ecosystems on which endangered and threatened species de-

pend and to provide a program for their conservation, including their recovery. De-

spite the high level of public support for the Act, the subject of its reauthorization

seems to be generating much more heat than light. Recent media coverage has fo-

cused almost entirely on either the Act's vaunted success stories (such as bald ea-

gles, gray whale, peregrine falcon and whooping cranes) or on reported "horror sto-

ries" (e.g. accounts involving the California fairy shrimp and Stephens kangaroo
rat). While some of these stories are valid, others are clearly exaggerated or false.

What has actually been happening over the past 2 years, much less pubUcized,
is a quiet revolution in the implementation of the Act. This IS a revolution brought
about by this Administration in an attempt to do something that has not been ac-

complished in the past 12 years—to make the Act work better for both species and
the public. As you are aware, yesterday the President announced an Administration

proposal to exempt 95 percent of American homeowners from any restrictions on

their property imposed by the Endangered Species Act. President Clinton recognized
that home ownership and the opportunity for homeowners to use their property free

of unnecessary restrictions is essential to the fulfillment of the American dream. As

announced, the administration's proposal would essentially eliminate restrictions re-

lated to the presence of threatened species on tracts of land used for single family
residential homes and other activities that disturb five or fewer acres of land. This

represents a big step toward fairness and certainty for American homeowners while

protecting threatened wildlife. I believe this proposal demonstrates that we are com-

mitted to common sense reform of the ESA, not the reckless rollback of safeguards
that some are advocating. Cooperation with landowners, big and small. States and

tribes, is the best way to ensure both the health of wildlife habitat and sustainable

economic development.
America has been the world leader in conservation since the days of Teddy Roo-

sevelt. We were the first country to establish national parks, national forests, and
national wildlife refuges. We also led the way with landmark laws to conserve our

nation's air, water, and other vital resources. In 1973, Congress continued this tra-

dition by enacting, by a nearly unanimous vote, the Endangered Species Act. This

remarkable law, widely regarded as the world's most important wildlife conservation

statute, reflects the deep respect and appreciation Americans hold for our precious
natural resources, as well as an understanding that the fate of people and wildlife

alike is linked to the well being of the environment around us. In a sense, the Act

is a measure of the planet's life support system, and therefore our own. It serves

as an emergency protection for the diversity of animals and plants essential for

many purposes, most notably medicine, agriculture, and ecological resilience. As the

rate of species loss rises, so do the stakes for all of us. Extinction is not a controlled

experiment, but an irreversible process. Put another way, endangered means that

there is still time, but extinction is forever. The Act is our safety net.

Our key objectives, which are found within the administration's March 1995, 10

point plan, are based on a common sense approach to the Act and a concerted effort

to solve legitimate problems while preserving the core goal of protecting our nation's

priceless biological heritage. These objectives include, but are not limited to expand-

ing the role of States; reducing socio-economic effects of listing and recovery; ensur-

ing that best available peer-reviewed science is the basis for all ESA decisionmak-

ing; and increasing cooperation among Federal agencies.
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EXPANDING THE ROLE OF STATE AND LOCAL GOVERNMENTS

A major focus of criticism and frustration with the ESA has been the lack of ade-

quate consultation, involvement and flexibility for the States in the implementation
of the ESA. A critical component of the 10 point plan deals with the issue of greater
State and local government involvement and was developed in concert with the
Western Governors Association, National Governors Association, International Asso-
ciation of Fish and Wildlife Agencies (representing State fish and wildlife depart-
ments), and many others.

The leading model for State and local government involvement in administration
of the Act is the Natural Communities Conservation Planning (NCCP) process now
underway in several southern California counties. In a special rule under the Act,
first proposed in the Spring of 1993, the Fish and Wildlife Service (FWS) delegated
to the State and counties in southern California the opportunity to use existing
planning processes to protect habitat for the California gnatcatcher, as a substitute
for Federal regulation.
This opportunity has spurred Orange and San Diego counties, working with local

municipalities, developers, and environmentalists, to develop several county-wide
multi-species plans that would protect habitat for groups of species, including some
that are candidates for listing but are not now on the Federal list. If approved, these

plans will in effect plan for open space, riparian, recreation, and haoitat needs of
these counties well into the 21st century—and prevent the need for listing increas-

ing numbers of species in the coming decades.
Federal as well as State, local, and private funds have gone into the planning ef-

fort. Final plans are expected to be proposed before the end of 1995. In the mean-
time, interim guidelines permit subdivision and development of up to 5 percent of

key habitat for listed species if targeted in less sensitive areas. This allows a "safety
valve" rather than the complete halt in development that would have occurred if

strict regulatory provisions of the Act had been applied.
We have identified changes within the 10 point plan that could be adopted to

guarantee broader State involvement in admimstration of the ESA, and make dele-

gation to State and local governments like that achieved in southern California
easier in the future.

For example, States could be given a formal opportunity to review the scientific

basis for future listing proposals, and States could he allowed to assume responsibil-

ity for development and implementation of recovery plans and for issuance of habi-
tat conservation planning permits. Recovery plans should also be developed jointly
with the Federal and State agencies and other stakeholders affected.

We also suggest that where a State, in concert with other land stewards, develops
its own conservation plan that would achieve the objectives of a recovery plan, the
FWS be authorized to suspend the effects of the species' listing (or several species,
if the State plan is multi-species) in that State, letting the State implement its plan
through State rather than Federal regulation. The FWS would monitor that plan
and review its effectiveness periodically.
The Administration is strongly committed to strengthening the role of the States

and local partners. Currently, many States and territories receive up to 90 percent
of specific project funding for endangered species activities from section 6 funds
under the ESA. We are deeply

concerned over recent budget proposals which dras-

tically slash the funds availaole for State participation and conservation planning
assistance. The House budget cuts nearly $30 million in funds that the administra-
tion sought to provide directly to States to acquire endangered species habitat to

reduce conflicts with the ESA while enhancing the States role in the recovery proc-
ess. The proposed budget cuts would make the goal of increasing State participation
in the ESA an empty promise.

TAKING ACCOUNT OF SOCIO-ECONOMIC FACTORS AND TRADE-OFFS

The Administration continues to support basing the listing of species solely on

science, not politics. But the changes detailed in this testimony are intended to pro-
vide much greater flexibility, and therefore more opportunities for consideration of

costs and of socio-economic impacts, in how we go about recovering listed species,
an issue the subcommittee will look at closely at tne next hearing.

ENSURING THE USE OF THE BEST SCIENCE

It is critical that the best science is used in all ESA decisions. We have adopted
a policy requiring three independent scientific peer reviewers for all proposed list-

ings and draft recovery plans. In addition, we support requiring that special consid-

eration be given to State wildlife agency scientific knowledge and information. We
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propose that any petitions received be sent to each affected State fish and wildlife

agency and that the Secretary be required to accept a State's recommendation

against proposing a species for listing or delisting unless the Secretary finds, after

independent scientific peer review, that listing is required under the ESA.
In addition, the Service is in the process of finalizing guidelines which would more

rigorously define standards for evaluating petitions to list species under the ESA.

BETTER COOPERATION AMONG FEDERAL AGENCIES

Several of the apparent "train wrecks" attributed to the ESA in the past resulted

primarily from the failure of Federal agencies to: (1) obey their own statutory man-

dates, and (2) work together toward a common goal. The Fish and Wildlife Service,

the National Marine Fisheries Service, the Bureau of Land Management, and the

Forest Service working together have produced a Forest Plan for the Pacific North-

west that will provide a sustainable long-term timber harvest while protecting the

old-growth forest ecosystem, owls, salmon habitat, and more than 1100 species de-

pendent on this biologically rich and threatened ecosystem.
Our work in the San Francisco Bay/Delta highlights the abiUty of Federal agen-

cies to cooperate and listen to communities. Federal agencies jointly produced a plan
for water allocations in the San Francisco Bay/Delta that would comply with the En-

dangered Species Act and Clean Water Act. This cooperation produced an agreement
in late 1994 that was joined in by the State of California, urban water users, agri-

cultural interests and environmentalists—achieving landmark consensus that has

eluded policymakers on these issues for almost 15 years.
The Administration is considering other possible actions that would eliminate re-

dundant review of Federal plans and actions on federally managed land—allowing
a single "screening" of plans or guidelines to protect species that, once adopted,
would guide Federal land managers without requiring duplicative reviews of every
timber sale, recreation development, or watershed restoration project.

In addition, the land management agencies are working together to formulate pro-

posals to further reduce delays and uncertainties associated with the consultation

process under section 7 of the Act.

As successful as our efforts to date have been, more could be accomplished and
we have suggested changes in the administration's 10 point plan which Congress
could make to the existing statute that would result in a major reform of the way
the ESA is admimstered. In addition to the measures previously identified. Con-

gress could enact changes that would:
• provide greater flexibility in the conservation of endangered species as origi-

nally intended by the Act;
• provide certainty for landowners who develop habitat conservation plans or im-

prove habitat for endangered species on their lands that their actions will not

be subject to further restrictions under the ESA; and
• establish a presumption that residential homeowners and many small land-

owners whose activities affect less than 5 acres will not be subject to the inci-

dental take prohibitions for endangered or threatened species unless the indi-

vidual or cumulative effects have a lasting impact on the survival and recovery
of a species.

These changes would be significant and go to the heart of legitimate problems as-

sociated with the Act. But just as important, they would be consistent with our fun-

damental principles for any ESA reauthorization we will support. These include:

(1) Reauthorization must be consistent with the overall purposes of the ESA
which are widely supported by the American people. That support remains

strong despite recent controversy. A recent Lou Harris poll in the Northwest,
found that citizens support reauthorization of the ESA by over a 2 to 1 mar-

gin, with 71 percent of those polled responding that the ESA has been effec-

tive in protecting plants and animals from extinction. The reauthorization,

therefore, must not undermine the basic requirement that endangered and
threatened species be conserved—with the goal being to recover species and
remove them from the list.

(2) It must make the Act more workable, efficient and less costly to implement
for the government and property owners—not more bureaucratic, costly and
unworkable.

(3) Finally, the reauthorization must reduce administrative, economic and regu-

latory burden on landowners while providing greater incentives to conserve

species.
Our message, and the philosophy behind the 10 point plan is that much can be

done under existing authority, using flexibility in the law and creativity seldom ex-
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ploited in prior Administrations. And even more flexibility can be gained through
a moderate, sensible, centrist program of amendment in the reauthorization process.
The Department is concerned that recent actions by the House Appropriations

Committee related to the fiscal year 96 budget for the FWS will exacerbate rather
than reduce problems which have been identified with the Act. The House Appro-
priations Committee's budget proposal cuts funding from science, outreach to land-
owners and State assistance. The Administration has been looking for ways to ei-

ther avoid the need to implement the Act through planning or to reduce its impact
on landowners through activities such as the conservation agreements for the Wliite
Sands pupfish, to conserve species before they become endangered or threatened.

Pre-listing, or candidate conservation funds are used for cooperative efforts with
States, private landowners and Federal agencies. Pre-listing conservation activities

are fi-ee of the formal prohibitions of the Acts preserving maximum flexibility while

conserving the species. Under the current budget proposal by the House Appropria-
tions Committee, however, the FWS would no longer be provided moneys to carry
out these activities. In addition, the proposed elimination of funding for listing ac-
tivities puts many species at risk of extinction. Endangered species will become
more endangered ana in some cases go extinct, while the status of threatened spe-
cies will continue to decline and efforts to recover them will be more costiy.
At a time when the administration is turning the comer in implementing reforms

to the ESA, and seeing success, it would be shortsighted to disable our efforts. Our
ability to effectively and flexibly implement the act is directly tied to the fUnding
we receive.

Ultimately, the changes that have already been adopted in the Administration's

strategy recognize that the central goal of the Act is protecting of habitat for threat-
ened and endangered species; that the most valuable habitat usually supports a rich
mixture of species; and that the efforts to protect such habitat inevitably will involve

weighing costs and benefits. The recent Supreme Court decision in the Sweet Home
case will allow current and future conservation partnerships with landowners and
local governments to remain on track. The Sweet Home decision confirms the regu-
latory interpretation of the last three administrations that the Act's section 9 "tak-

ing" prohibition restricts "significant habitat modification or degradation that actu-

ally kills or injures wildlife.' Nothing in the Sweet Home ruling, however, will affect

the availability of remedies for landowners, both public and private, who want to

work cooperatively with the Government to resolve any ESA issue. Nor will the de-
cision affect in any way the Administration's resolve to continue to institute new
policies and other reforms to provide appropriate relief for landowners. Landowners
across the country want and deserve fairness and certainty. The Administration is

fully committed to making the ESA work better to achieve these goals.
Our approach to the Endangered Species Act is intended to recognize trade-offs

and balance decisions, taking the long-term, not the short-term, view. If sound
science and wise management of our natural resources guide our actions, we will

benefit not only threatened and endangered species, but uie hvunan species as well.

Statement of Douglas K. Hall, Assistant Secretary for Oceans and
Atmosphere, Department of Commerce

Mr. Chairman and members of the subcommittee, I am Douglas Hall, Assistant

Secretary for Oceans and Atmosphere, U.S. Department of Commerce, and I appre-
ciate this opportunity to discuss the Endangered Species Act (ESA). I represent the
National Oceanic and Atmospheric Administration (NOAA) which conducts re-

search, gathers data and makes predictions about the marine environment and the

atmosphere. Within NOAA, the National Marine Fisheries Service (NMFS) func-

tions as the steward for America's living marine resources. These marine resources
include valuable commercial and recreational fish, marine mammals, and sea tur-

tles, some of which are imperiled with extinction.

Many of the commercial fisheries in the United States Eire managed by NOAA.
All Federal fishery management plans are developed by regional fishery manage-
ment councils for review by the Secretary of Commerce. As those deliberations

occur, consideration is given also to reducing the impacts to protected species.
NOAA shares responsibility for implementing the ESA with the Department of

the Interior's Fish and Wildlife Service (FWS). NOAA has jurisdiction over most ma-
rine and anadromous species and the FWS is responsible for birds, terrestrial, and
most fresh water species.
NOAA is responsible for the conservation and recovery of 29 marine and anad-

romous species listed under the ESA. Although I cannot over-emphasize that the

ESA is meant to protect all animals, large and small, NOAA'S listed species are
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truly magnificent animals. These include whales, sea lions, seals, sea turtles, var-

ious salmonids including West Coast chinook and cockeye salmon, and Gulf and
shortnose sturgeon.
Marine species have a special place biologically, economically, and culturally in

our Nation. Most of the marine species listed by NOAA are highly migratory. Man-

aging the recovery of species that travel through multiple jurisdictions including

local, State, tribal. Federal and international waters, requires an enormous amount
of planning, flexibility and coordination.

USE OF SCIENCE

NOAA incorporates independent scientific peer review in listing and recovery ac-

tivities to assure that there is high quality of information used in implementing the

ESA through written policies. Each policy identifies procedures, criteria and guid-
ance to ensure that these high standards are met.

NOAA knew that the potential listing of Snake River salmon was of significance
to many groups in the Pacific Northwest. To ensure that the best science available

was used, NOAA assembled a biological review team of scientists and other experts,
from within and outside the agency, who were familiar with Pacific salmon. The Bi-

ological Review Team provided scientific information to NOAA to use in reviewing
the status of the species. We believe this process gusirantees that the best science

is used from the initial stages of the ESA listing process.
NOAA also appointed a seven-member scientific recovery team. The team con-

sisted of three fisheries scientists, one economist, two engineers, and one ecologist,

comprised mostly from the academic community, to develop a Snake River salmon

recovery plan. The recovery team submitted its draft recommendations to a sci-

entific group for peer review.

NOAA also wanted to ensure that this information was available to all interested

groups. Therefore, all scientific information and comments related to the ESA listing

and recovery plan process were deposited in an administrative record available for

public review in four separate locations (Seattle, WA; Portland, OR; Boise, ID; and

Washington, DC).
In addition, the recommendations and conclusions in the biological opinion pre-

pared for the effects of the Federal Columbia River Power System on listed salmon
was reviewed by a biological review team.

SCIENCE AND POLICY

Science should control the determinations about the status of the species (does it

warrant protection) and what is needed for a species to recover. However, once these

determinations and requirements are made, we provide the public with this infor-

mation, and actively involve them in the designation of critical habitat and the de-

velopment of recovery plans. For example, to carry out the scientific recommenda-
tions of the Northern Right and Humpback whale recovery teams, NOAA estab-

lished implementation teams composed of representatives from county. State and
Federal agencies, private organizations, and scientific researchers.

The emergency listing of the Stellar sea lion was supported by a variety of inter-

ests including commercial fishing groups. Immediately following listing, NOAA ap-

pointed a Stellar Sea Lion Recovery Team that included representatives from State

and Federal agencies, the fishing industry, native Alaskans, private groups, academ-
ics and researchers to address all aspects of research and management needs for

the species. All actions taken on behalf of the Stellar sea lion by NOAA have been
discussed and commented upon by the Recovery Team prior to implementation. The

Recovery Team continues to provide NOAA with diverse and necessary expertise to

address issues affecting the Stellar sea lion. Since the final listing, NOAA has
worked with the fishing industry and the regional fishery management council to

develop additional fishery management regulations under the Magnuson Fishery
Conservation and Management Act (MFCMA) for further reduction of the affects of

commercial fisheries on Stellar sea lions. NOAA established management measures

through the appropriate fishery management council to ensure that the Gulf of

Alaska pollock fishery would not jeopardize the continued existence or recovery of

Stellar sea lions. For example, the fishery management council established buffer

zones around rookeries to reduce the effects of groundfish trawling on the foraging
success of Stellar sea lions. All of these actions, which were based on the best avail-

able scientific and commercial data, were done with participation of the fishing in-

dustry and the appropriate regional fishery management council.
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CHANGES TO THE ESA

First, I must say that I believe that for the most part, the ESA has worked well.

There are basic tenets of the ESA that must not be changed. I have already men-
tioned that listing decisions and recovery requirements must be based solely on the
best available science. In addition, we must protect a species' habitat to obtain re-

covery and fulfill our stewardship obligation to the Nation. Without habitat protec-
tion, whether on private or public land, a species cannot survive or recover. There
is no alternative. We are pleased that the Supreme Court agreed in its recent Sweet
Home decision.

However, in the past year we have made many administrative changes and
related legislative suggestions. These are reflected in the ten point plan to improve
the ESA issued earlier this year by Secretary Babbitt and Under Secretary Baker.
This plan would the role of States, streamline implementation of the ESA, and in-

crease certainty for landowners. Many of the following policies published last July
clarify the role of science or increased public participation in endangered species
protection:

• incorporate greater peer review to ensure scientific scrutiny of ESA listings and
recovery plans;

• clarify how States may participate in the ESA activities of NOAA and FWS—
including prelisting, listing, consultation, recovery, and issuance of permits;

• increase opportunities for the consideration of social and economic impacts in

developing and implementing recovery plans;
• identify activities, when a species is listed, that will or will not constitute a tak-

ing of the species; and
• establish criteria, procedures and guidelines to ensure that decisions of NOAA
and PWS are based on the best available scientific and commercial data.

In addition, NOAA is working more closely with the Department of the Interior

and other Federal agencies to ensure that our ESA policies, guidelines, and pro-

grams are consistent. This consistency is essential for efficient protection of listed

species. It is equally important for all other groups, whether private or State, tribal,

or local governments, to know that, when their activities bring them under the au-

thority of the ESA, they will receive consistent treatment from NOAA and FWS.

NATIONAL RESEARCH COUNCIL'S FINDINGS

It is appropriate at this hearing to mention how pleased we are with the recent

National Research Council (NRC) report to Congress on "Science and the Endan-

gered Species Act." It states that although the ESA is not perfect, it is built on the

foundation of sound biology and science. It goes on to state that "[sjpecies
extinctions have occurred since life has been on earth, but human activities are

causing the loss of biological diversity at an accelerating rate. The current rate of

extinctions is among the highest in the entire fossil record, and many scientists con-

sider it to have reached crisis proportions."
The report reviewed the role of science and policy in the ESA. No major scientific

conflicts were identified as hindering the implementation of the ESA. It rec-

ommends that some new approaches need to be developed and implemented as com-

plements to the ESA. The NRC recognized that the law, by itself, cannot prevent
the loss of species and their habitats. Instead, the ESA should be viewed as only
one part of a comprehensive set of tools for protecting species and ecosystems.
NOAA agrees with the NRC and believes the most efficient, effective and economi-

cally viable way to conserve species is to prevent species from becoming threatened
or endangered in the first place. Other laws—including the National Environmental

Policy Act, the Fish and Wildlife Coordination Act, the Magnuson Fishery Conserva-
tion and Management Act, the Clean Water Act, and the Marine Mammal Protec-

tion Act—provide important mechanisms for conserving species before they are

listed. When all else fails, the ESA serves as a final tool to prevent the extinction

of species.

CONCLUSION

The administration has offered a series of administrative improvements and legis-

lative suggestions to accomplish the ESA's goals. These efforts embody the adminis-

tration's philosophy of ecosystem based management while allowing for economic de-

velopment, recovery of listed species, and the prevention of further species listings.

Thank you for this opportunity to testify before the subcommittee. I will be

pleased to answer any questions you may have.
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Statement of Michael T. Clegg, Chair, National Research Council's
Committee on Scientific Issues in the Endangered Species Act

Good morning. My nsmtie is Michael Clegg. I am professor of genetics at the Uni-

versity of California (Riverside). I chaired the National Research Council's Commit-
tee on Scientific Issues in the Endangered Species Act, whose report. Science and
the Endangered Species Act, was released May 24, 1995. I am pleased to be here
this morning to tell you about the report. The committee that my colleagues and
I represent includes a wide spectrum of expertise in areas such as ecology, popu-
lation biology, systematics, paleontology, wildlife management, law, decision anaily-

sis, and economics. We come from universities and private industry. Some of us
have government experience. Our report is a consensus statement that reflects the

rtmge of our perspectives, and we all agree with its conclusions and recommenda-
tions.

Our study was initiated by the National Research Council nearly two and a half

years ago in response to a bipartisan request from three congressional leaders:

former House Speaker Thomas Foley, Senator Mark Hatfield, and Representative
Gerry Studds. This was a most welcome request, because sound public policy often

depends on sound science.

In broad terms, we were asked whether the Endangered Species Act conforms to

contemporary scientific knowledge about habitat, risks to species, and identifying

species, subspecies, and other biological groups below the species level. We also were
asked to consider whether the Act conforms to what we know about the factors

needed for recovery of endangered species, possible conservation conflicts between

endangered species, and the timing of key decisions under the Act.

The 1973 Endangered Species Act and its amendments constitute the broadest
and most powerful law in this nation to protect endangered species and their habi-

tats. The survivEil of species such as the whooping crane, American peregrine falcon,
southern sea otter, and blackfooted ferret attests to the Acts success. But it is also

a controversial law, particularly in cases where its implementation has delayed or

prevented public ana private development and other economic activities. Many of

these conflicts have played out in the public-policy arena and in the courts.

The distinction between science and public policy is often fuzzy, because the pos-
session of scientific knowledge and the implementation of that knowledge are so

closely linked. But we have endeavored to restrict our advice to the scientific aspects
of the Act. We were not asked to comment on the social and political decisions con-

cerning the Acts goals and tradeoffs, and have not done so. Nonetheless, we believe

that some of our recommendations, if adopted, will improve the Acts implementation
and will make some of the tradeoffs easier to understand and resolve.

Since the Act was first passed, scientific knowledge has been anything but static.

Our understanding of biological species, in terms of their genetic makeup and evolu-

tionary heritage, has greatly expanded during the past two decades. A rich array
of new experimental tools has been acquired from both genetics and computational
biology and has helped drive a revolution in the study of the diversity of organisms
and their natural relationships. Likewise, developments in conservation biology and

population genetics have greatly increased the scientific understanding of risk to en-

dangered species. We believe that these new tools should be put to work to inform
decisions associated with the Act.

Nevertheless, our committee finds that there has been a good match between
science and the Endangered Species Act. Given new scientific knowledge, we simply
recommend changes to improve its effectiveness.

The ultimate goal of the Endangered Species Act is to ensure the long-term sur-

vival of a species. We all know that species extinctions have occurred since life has
been on Earth. But the current rate of extinction is among the highest in the entire

fossil record, in large part because of human activity. The introduction of non-native

species and especially the degradation and loss of habitat eire causing extinctions

at a rate that many scientists consider a crisis.

The relationship between vanishing habitats and vanishing species
nationwide is

well documented. Consequently, protecting species in the wild most often means
conserving the habitats where they live and breed. The Acts emphasis on protecting
habitat reflects current scientific understanding of this crucial

relationship.We endorse the regionally based, negotiated approaches to the development of

habitat conservation plans provided for by the 1982 amendments to the Act. Al-

though difficult to negotiate, because they require agreement among many contend-

ing parties, such plans are already in use in several regions of the country to
protect

endangered and threatened species. The U.S. Fish and Wildlife Service should pro-
vide guidance on obtaining the necessary biological data and other information to

help develop these plans.
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The 1978 reauthorization of the Act requires the identification of "critical habitat"
based on the best available science, after the consideration of economic and other
relevant impacts. We realize that detailed information needed to designate critical

habitat for a given species often is lacking. Just because a species occurs within a
habitat does not necessarily mean that it requires that habitat for survival. To com-
phcate matters, the absence of a species from a given habitat does not mean that
the habitat is not critical to the survival of the species. These uncertainties, com-
bined with public concern over economic consequences, often make designating criti-

cal habitat Doth controversial and arduous. This can delay or even prevent protec-
tion.

To avoid such situations, we recommend that when a species is listed as endan-
gered, a core amount of survival habitat should be protected as an emergency, stop-
gap measure without reference to economic impact. This survival habitat should be
able to support either current populations or the population necessary to ensure
short-term survival for a period of 25 to 50 years. When the required recovery plans
are adopted or the required critical habitat is identified and designated, the sur-
vival-haoitat protections should automatically expire.

Shrinking amounts of available habitat are creating conflicts between what is

needed to protect different species in the same region, though such conflicts have
been rare in the past. The most effective way to avoid conflicts is to maintain pro-
tected areas large enough to allow for the existence of a diverse array of habitats
within a single area.
There is no scientific reason that standards relating to protecting habitat and spe-

cies should differ on public and private lands. As our report says, the degree to

which public and private entities should bear the responsibilities of the Endangered
Species Act is a policy and not a scientific matter. But there is no escaping the sci-

entific conclusion that all species have certain requirements no matter who owns
the habitats. Public and private,landowners do not always respond in the same way
to laws, regulations, ana other incentives. As a result, regulations applied equally
on both public and private lands might not provide the same degree of species pro-
tection. For this reason, different management policies may be required for them.
Our committee also was asked about the definition of species. The question of

what constitutes a species under the Endangered Species Act can be difficult to an-

swer, requiring scientific interpretations about the subtle physical, genetic, or be-
havioral characteristics that distinguish subgroups within a species from one an-
other. We believe that the Acts inclusion of these distinct population segments is

scientifically sound and should be retained.
But to provide greater scientific objectivity in identifjdng these population seg-

ments, we recommend using the concept of evolutionary umts that identify biologi-
cal groups with distinctive behavioral and genetic characteristics, and that possess
the potential for a distinct evolutionary future. By focusing attention on the impor-
tant, distinctive attributes of organisms, the use of evolutionary units would provide
policymakers with an additional scientific basis for determining which groups of

plants and animals merit protection.
The scientific identification of evolutionary units should be made independently

from decisions about whether they need protection. What I mean by this is that al-

though there may be persuasive reasons unrelated to science to protect certain

plants and animals, there might not be scientific reasons for listing them as evolu-

tionary units. For example, bald eagles in the lower 48 United States and in Canada
intermix and are not biologically mstinct, so there is no scientific justification for

identifying the U.S. population as an evolutionary unit. Similarly, protection status

of the American alligator and the American brown bear have been based more on

management, aesthetic, and political considerations than on scientific grounds.
We believe that the recovery plans designed to achieve the goals of the Endan-

gered Species Act often are developed too slowly or have provisions that cannot be

justified scientifically. To ensure that these plans are effective, the U.S. Fish and
Wildlife Service, which oversees each plan, should establish explicit guidelines for

developing them. Species recovery plans should include as much guidance as pos-
sible concerning which human activities are likely to harm recovery and which are

not, to enable people to plan economic activities. Also, for purposes of evaluation,

plans should incorporate estimates of the probabilities of achieving various recovery
goals over different periods of time.

The Endangered Species Act was not designed to carry out all of our country's
conservation policies. More approaches need to be developed and implemented as

complements to the Act to prevent the continued, accelerating loss of species and
to reduce economic and social disruption and uncertainty. The Endangered Species
Act by itself cannot prevent the loss of all species and their habitats, but should
be viewed as one essential part of a comprehensive set of tools for protecting them.
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Many Federal, State, and local governments and private organizations are devel-

oping such approaches, including cooperative management strategies that involve

snared decisionmaking among several government and non-government groups; the

large-scale management of ecosystems and landscapes; the reconstruction or reha-

bilitation of damaged ecosystems; the development of mixed-use areas that provide
for human activities as well as wildlife habitat; and the use of various market-based
economic incentives.

In general, we hope that our recommendations can help make the implementation
of the Act more effective at protecting endangered species, more predictable, and
less disruptive for everyone. We believe that there is a common ground for a more

enlightened and cooperative public conservation policy.
Thank you very much.

Statement of Jane Lubchenco, Department of Zoology, Oregon State
University

I wish to emphasize three points in my remarks: (1) reauthorization of the ESA
is one of the most important responsibilities this Congress will have, (2) vigorous

protection of the Nation's biological resources will benefit all Americans, and (3) re-

cent scientific advances provide good guidance for achieving the goals of the ESA
more effectively and efficiently.
The Endangered Species Act of 1973 was a remsu-kable piece of legislation. Now,

twenty-two years later, the time has come to revisit the ESA and to reconsider its

goals and the mechanisms for achieving them. This task is one of the most impor-
tant challenges facing the 104th Congress. The responsibility of safeguarding the

Nation's biological resources is profound. The challenge is also fundamentally dif-

ferent from many of the other important responsibilities of Congress. Most policies
formulated at one point in time can be altered at a later date. However, because
the loss of a species is irreversible, many of the consequences of a poorly conceived

ESA cannot be reversed. Jurassic Park notwithstanding, species cannot be brought
back to life, nor can most of their important functions be replaced. Losing species
means losing genes, losing potentially important chemicals for medicine, or losing

life-supporting ecological services. The permanency of extinction and the folly of

squandering the natural biological capital on which we all depend should prompt
a profound sense of responsibility and a suitably careful approach. Few bad deci-

sions will have such irreversible consequences.
The task of reauthorization should take full advantage of the substantial, recent

advances in science. We are fortunate to have access to a wealth of scientific infor-

mation, information that can be used effectively to meet the daunting responsibility
of safeguarding the Nation's biological resources for coming generations. The sci-

entific information relevant to the ESA has been recently reviewed and summarized

by two independent expert panels. Professor Clegg has summarized the excellent re-

port issued Dy the National Academy of Sciences. A separate, independent but par-
allel scientific assessment has just been released by the Ecological Society of Amer-
ica. This report is remarkably similar in its conclusions to the Academy report and
focuses specifically on ways in which scientific information can help achieve the

goals of the ESA more effectively and efficiently.

Together, these reports provide unequivocal testimony to strong consensus within
the scientific community: strong consensus about the importance of preserving the

Nation's biological resources, strong consensus about the critical importance of these

resources to people and strong consensus about the dual need to protect both species
and habitats.

People depend upon biological resources in myriad and generally unappreciated
ways. Even the much maligned "creepy, crawly critters" or even the simply plain

organisms may be bountiful sources oi useful products like medicines. For example,
the interaction between caterpillars of the day-fl3dng moth Urania and the

Omphalia plants on which they feed results in the production by the plants of a

chemical dihydroxymethyldihydroxj^jTTolidine or DMDP. This compound has been
shown to have remarkable properties: it blocks activity of the HIV virus, protects
stores of beans against attack by beetles and demonstrates some activity against
cancer and diabetes.

Species provide much more than "goods" such as medicines, food and genes, they
also provide "services" to people. Intact ecosystems with their full component of spe-
cies provide many essential services which we take for granted. Old growth forests

and wetlands purify water and detoxify pollutants; kelp forests and salt marshes

provide nurseiy ground for fishes and protect shores from erosion during storms.
Other "ecosystem services" include the provision of fertile soil, pollination for crops
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and control of pests and pathogens. These ecosystem services are provided free of

charge. They are not included in our economic valuation systems. They are not eas-

ily replaced. These services are of obvious importance to people and warrant strong
protection.

In some cases, protection of individual species through the ESA has had the
added benefit of protection of the ecosystem in which the species lives and therefore

both other species and the ecosystem services provided by that ecosystem. For exam-

ple, protection of the northern spotted owl has probably resulted in protection of
some 280 other species of plants and vertebrates, as well as protection of water-
sheds that provide clean drinking water for cities and spawning grounds for salmon.
The increase in scientific understanding of species and ecosystems over the past

two decades strongly reinforces the original goals of the ESA. Thus in addition to

ethical and moral reasons to protect species and habitats, it is in our own best inter-

ests to do so. Protection of species benefits us all. New information also provides
guidance about how to achieve this protection in more efficient and effective ways.

In closing, let me share with you my pleasure that my younger son Duncan is

here with us today. Throughout human history, parents have looked to the younger
generation as the hope for the future, the hope for continuing the good things we
nave begun and for correcting our errors. Now, however, the next generation may
not unable to undo our most egregious and short-sighted mistakes. As E.O. Wilson
has said, loss of biodiversity is the folly least likely to be forgiven us by future gen-
erations.
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PREFACE

The Ecological Society of America is the nation's leading professional society of

ecologists representing 7,500 ecological researchers in the United States, Canada, Mexico

and 62 other nations. Founded in 1915, ESA seeks to promote the responsible

application of ecological principles to the solution of environmental problems through
ESA reports, journals, research and expert testimony to Congress.

In March of 1992, then President of the Ecological Society of America, H. Ronald

Pulliam, established an Ecological Society of America ad hoc Committee on Endangered

Species. The primary charge to this committee, made up of nine distinguished

ecologists, was to produce a report addressing the ecological issues relevant to

reauthorization of the Endangered Species Act. The Society's goal in this endeavor was

to provide legislators with scientifically credible information.

The Ecologiccd Society of America has produced other reports focusing on possible

ecological consequences of the release of genetically modified organisms, delineation of

wetlands, and ecological research priorities. These reports have been favorably received

and viewed as credible because of the Ecological Sodet/s reputation and because the

reports focused on science in a policy context.

The follovdng document is based on an exhaustive effort on the part of the ad hoc

Committee that included soliciting comments on earlier drafts from some thirty

acadenuc, public and private agency biologists, open discussions on the topic during
aiuiual meetings of the Ecological Society of America, and external review by twenty
other biological scientists. It is our hope that this report will prove useful as Congress
considers reauthorization of the Endangered Species Act.

/

92-528 96-4
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STRENGTHENING THE USE OF SQENCE IN ACHIEVING THE
GOALS OF THE ENDANGERED SPECIES ACT

AN ASSESSMENT BY THE ECOLOGICAL SOCIETY OF AMERICA

EXECUTIVE SUMMARY

By enacting the Endangered Species Act of 1973, Congress established a national

conunitment to preserve the Nation's biological resources for the benefit of the

American public. The Endangered Spedes Act sets out a series of steps for

determining whether a species is at risk of exbnction, removing the major causes of

its endangerment, and returning the spedes to a viable state. The Act spedfies all

the steps, procedures, and mechanisms to accomplish its goals. Sdentific information

is needed for implementing each of these procedures, but the Act itself provides little

guidance as to how to use sdence to achieve the goals of the Act.

Therefore, the Ecological Sodety of America undertook an analysis of how sdentific

information could be used more effectively to assist in the preservation of the

Nation's biological resources. This report condudes that:

• The 1973 Endangered Spedes Act is a powerful and sensible way to protect

biological diversity, and contains the procedures and mechanisms with which

to achieve this goal.

• On the basis of sdence, the most important priorities to use in dedding which

candidate species to list are: 1) number of other spedes that will benefit from

the listing; 2) ecological role of the species; 3) the organism's recovery

potential; and 4) its taxonomic distinctness.

• Formal Population Viability Analysis offers a method to identify how a

spedes' survival potential can be maximized in the least controversial manner.

• The likelihood of restoring the viability of an endangered spedes is enhanced

when: 1) recovery plans seek to achieve a population distributed in suitable

habitats aaoss the landscape; and 2) these plans are developed and

implemented expeditiously.

• Additional programs for ecosystem-level protection that would complement
existing legislation offer promise for a proactive approach that would

effectively protect our Nation's biological heritage at lower long-term cost.
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I, INTRODUCTION

The Endangered Species Act, as amended in 1988, has three purposes:

"...to provide a means whereby the ecosystems upon which endangered species and

threatened species depend may be conserved.

...to provide a program for the conservation of such endangered speaes and

threatened spedes." r u ^ ,j a
...to take such steps as may be appropriate to achieve the purposes of the treaties and

conventions..." (Endangered Species Act 1988).

By enacting the Endangered Species Act of 1973, Congress, on behalf of the American

people, established a national goal and commitment to protect the Nation's biological

resources. The Act estabUshes the form and sequence for the process of providing

federal protection, from listing threatened and endangered species to the

implementation of their recovery. The Act is a powerful and sensible way to protect

biological diversity that specifies the procedures and mechanisms to achieve that

goal However, the original legislation and subsequent amendments to the Act do

not explicitly specify how science wiU be used to carry out the legislative mandate.

Instead the manner in which scientific knowledge is to be used is largely left to the

discretion of the implementing agencies, the United States Fish and WUdUfe Service

and National Marine Fisheries Service.

The goals of the Act are to identify species thai are at risk of extinction, to implement

a process for reducing that risk by limiting additional sources of jeopardy, and to

develop and implement a recovery program. The process is flexible and can be

applied to individual species or to groups of species that share an ecosystem or

management area. If the valuable scientific knowledge that has accumulated over he

past several decades of analytical ecological research is used to the fullest extent, the

Act can become an even more powerful tool in achieving the societal goals for which it

was enacted.

The Act has improved the status of some species, such as the Califomia sea otter,

peregrine falcon. American alligator, whooping crane, and bald eagle. Nevertheless,

each year, many more species are added to the list of endangered speaes than are

successfully recovered and removed from the list. Despite being protected, some

species are becoming extinct. Currently 955 species in the U.S. are on the list of

endangered and threatened species; only slightly more than half of them have

approved recovery plans (Department of the Interior 1995).

Given this growing list of threatened and endangered species and the limited success

in recovery of endangered species, the Ecological Society of America undertook an

analysis of the Endangered Species Act. with the objective of assessing how the Act
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could be made more effective through better use of scientific information. The nation's

biological diversity has great economic, aesthetic, and spiritual value. Modern society
draws upon biological diversity as a source of medicines, fiber, food, as sources of

genes for future incorporation into crop plants, and for uses we cannot predict. The
extensive services that natural ecosystems provide, such as cleansing of air and

water, control of erosion, and stabilization of climate, depend in part on the hchness of

species in those systems. Therefore, the Ecological Society's analysis accepts and

supports the goals and objectives of preserving the biological heritage of the United

States and explores how science can be used more effectively than it has in the past
to enhance the achievement of those goals.

II. THE IMPLEMENTATION PROCESSES OF THE ENDANGERED
SPECIES ACT

The Endangered Species Act sets out a series of steps for determining whether a

species is at risk of extinction, removing the major causes of its endangerment, and

returning the species to a viable state. The major stages in this process are: (1)

Listing a species as threatened or endangered, (2) designating the habitat that is

critical for survival of the species, (3) providing immediate protection and prohibition of

acts that would further jeopardize the species, (4) developing and implementing

recovery plans, and (5) delisting the species once it has been restored to a viable

state. Scientific information must be used at all of these stages if an accurate initial

assessment and a successful recovery program are to be achieved.

The process of listing a species includes a series of steps that begins with a decision .

to propose a species as a candidate for protection and culminates in one of three

outcomes: rejection of the claim for protection; inclusion of the species under federal

protection as either an endangered or threatened species; or placing the species in an

ill-defined category, known as "wan-anted, but precluded." Although decisions on

status of species designated "warranted, but precluded" are to be made within a 1 2

month finding period, since 1982, 114 species have remained in this category for two

or more years. Fifty-six have been in this category for at least 8 years (GAO 1 992).

Once a species is listed, the Endangered Species Act requires the designation of

"critical habitat." In the legislative language, "critical habitat" is defined as the minimal

area that is needed to supply the species with its immediate survival needs. The

Endangered Species Act also provides immediate protection to a species when it is

listed as threatened or endangered. Section 7 of the Act requires all federal agencies
to ensure that any actions they authorize, fund, or carry out do not jeopardize the

continued existence of any listed species or adversely modify its habitat. Thus, every
federal agency must examine whether any action it proposes to carry out might

adversely affect a listed species and these assessments must be scnjtinized and
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evaluated by the Fish and Wildlife Service or the National Marine Fisheries Service.

Scnjtiny occurs through a process known as "formal consultation" and ends with a
written "biological opinion" containing the service's views. These opinions are not

legally binding on the other federal agency but federal agencies are reluctant to

proceed with a project in the face of a jeopardy opinion because the probability that a
citizen suit will be brought against the action is very high. In such suits, jeopardy
opinions are given considerable weight by the courts. Formal consultations serve
other purposes in addition to making jeopardy determinations. They also search for

reasonable alternatives or adjustments to the proposed action that could avoid

jeopardizing a listed species.

Section 7 also deals with incidental take, which is defined as a taking of a listed

species that is incidental to, and not the primary purpose of, otherwise lawful activities.

The term "take" refers to many possible perturbations to the species, including "harm,

harass, kill, wound, catch," etc, all of which are prohibited under the Act unless

authorized by a permit, an incidental take statement, or a special rule. Incidental take

has been interpreted to include harm to the habitat of a species as well as direct harm
to the species itself, and this interpretation has been upheld in a 1995 Supreme Court

decision. From a scientific standpoint, degradation or destruction of the habitat of a

species can be at least as harmful to the survival of the species as direct injury to an
individual of the species. In 1982 Congress amended the Act to provide mechanisms
for regulating incidental take on non-federal land. Those procedures are now found in

section 10(a)(1)(B). Persons applying for an incidental take permit under Section

10(a)(1)(B) must submit a "Habitat Conservation Plan" or HPC along with other

materials attendant to their permit application.

In the case of Section 7, "harm" is defined as an action that significantly reduces both

the survival and recovery of a species. Similarly, in the definition of harmful

destruction of critical habitat, a jeopardy ruling requires that both the survival and

recovery of a species be affected. Many actions slow a recovery process but it is

difficult to show unambiguously that an action threatens the survival of a species

(Rohlf 1989).

When a species is listed, the Endangered Species Act requires that a recovery plan
be developed. The ultimate goal of the recovery plan is to improve the status of the

species in its natural habitat to such a degree that it can be delisted. However, by the

time a species becomes eligible for listing, its habitat is often destroyed or badly

degraded, the population is decimated, and its genetic diversity seriously eroded.

Additional delays in developing and implementing recovery plans further imperil the

species. In practice, recovery plans are often not developed for years, if at all.

Through 1991, 61% of the listed species had approved recovery plans but, of the
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more than 200 species without recovery plans, more than half had been listed for

three or more years (GAO 1992). The recovery of species under these circumstances

is one of the greatest challenges to the application of ecological science.

In addition to being delayed, recovery plans often have weak goals. A review of the

314 approved recovery plans for threatened and endangered species that were

approved by the U.S. Fish and Wildlife Service and the National Marine Fisheries

Service as of mid 1991, found that population goals were often no higher than existing

population densities at the time of listing (Tear et al. 1 993). More than half of the

vertebrates would remain in serious risk of extinction even if they met the population

targets in their recovery plans. In some cases, habitat destmction was so severe that

the recovery plans had little chance of success. The reviewers concluded that,

"Recovery plans all too often "manage for extinction" rather than for survival" {Tear et

al. 1993). V ;i:

The ultimate goal of the Endangered Species Act is to restore populations so that they
no longer are threatened with extinction. When that state is reached, the Act provides

for delisting of the species.

III. THE ROLE OF SCIENCE IN THE ENDANGERED SPECIES ACT

Scientific information is needed for implementing all of the processes specified in the

Endangered Species Act. The more high quality science is used, the more effectively

and more efficiently the Act can achieve the important goals society has asked it to

accomplish.

A. Use of Science in the Listing Process

Listing a species as threatened or endangered is the first step in conferring legal

protection. It is the conclusion to a decision-making process that draws heavily on

ecological science, particulariy for assessing the level of risk to a species and

developing priorities for listing.

Species are proposed for protection because they are thought to be in danger of

extinction or at risk of becoming endangered with extinction. For species deserving

protection, delaying the decision to provide protection and recovery will bring most of

these vulnerable species even closer to the brink of extinction, restrict the options

available for achieving recovery, and increase the eventual cost of the recovery
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process. Therefore, streamlining the listing process can increase the effectiveness of

the Act in achieving its goals and potentially reduce the total costs of doing so.

There is no scientific reason why listing, which is an administrative decision based on
the available information, should require much time or agency resources. The

uncertainty that may result from sparse information is part of the risk that is evaluated

during the listing process. Adding independent peer review or other administrative

processes to the listing process would unnecessarily lengthen the time to make a

listing decision without providing any substantial benefits. The major problem with the

listing process has been its slowness, not inadequacy of the quality of the listing

decisions.

1. Which Biological Units Should be Listed?

In the language of the Act, a "species" is taken to include any subspecies of fish or

wildlife (including invertebrates such as insects, crustaceans, and mollusks) or plant

(including fungi). For vertebrates, any distinct population segment of a species, that is

one with unique morphological features or genetic traits, qualifies as a species. How
distinct is distinct enough must be judged on a case-by-case basis. The meaning of

"species" in the language of the Act is, therefore, somewhat imprecise, but the

wording recognizes that a species is made up of an assemblage of individuals that

collectively express genetic, morphological, and behavioral vanation, and that this

variation is the basis of evolutionary change and adaptation.

The scientific justification for extending protection to distinct population segments of

species is that genetic diversity provides the raw material for adaptation of a species
to changing conditions. A wide geographic range decreases the likelihood that a

catastrophic event such as wildfire, disease, or alien species introduction could wipe
out an entire species. The capacity to respond to environmental change through

ecological and evolutionary processes is enhanced by large population size, extended

geographical distnbution (including spatial structure among its populations), and

intraspecific genetic diversity. Therefore, because loss of specific population

segments can contribute to the decline of a population and increase the probability of

its extinction, protection of population segments is biologically appropriate.

The National Marine Fisheries Sen/ice has introduced the concept of an "evolutionarily

significant unit" to better define and identify distinct population segments. An

evolutionarily significant unit is a population that is reproductively isolated from other

populations of the same species, which therefore represents an important part of the

evolutionary history and future evolutionary potential of the species. For example, the
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species of Pacific salmon are subdivided into many distinct spawning runs that are

evolutionarily significant units of central importance for the future survival and

evolution of the species (Waples 1991).

New species often arise when genes from two species combine and the number of

chromosomes is increased, a process called polyploidy. Polyploidy has given rise to

many species of plants and some animals, including trout and salmon. Hybrid

populations may play unique ecological roles and may stimulate evolutionary

processes. For example, hybrid populations of plants sometimes provide opportunities

for increased speciation among herbivorous insects (Bush 1975). The biological

processes that produce these genetic mixtures are natural components in the larger

processes of speciation and evolution. For these reasons, it is scientifically

appropriate to protect species of hybrid origin.

2. Science and Listing Priorities.

Currently more than 3,000 species are "Candidates" for listing under the Endangered

Species Act, including more than 2,000 vascular plants, 200 mammals, and 750

insects. This large number of candidate species greatly exceeds the capacity of the

Fish and Wildlife Service and National Marine Fisheries Service to evaluate and

propose species for listing as threatened or endangered. In recent years, about 1 00

species have been listed annually.

The scarcity of resources available for listing species requires agencies to make

choices about how those resources can best be allocated to meet the objectives of the

Endangered Species Act. In the 1970s and 1980s, the FWS developed several

different schemes for setting pnorities for listing species. These priority systems

incorporated such cnteria as: magnitude and imminence of threat, availability of

information, taxonomic distinctness of the species, recovery potential, and population

status. The current scheme, adopted in 1983, establishes priorities for listing based

on three criteria: (1) Magnitude of threat, (2) immediacy of threat, and (3) taxonomic

status (the greater the evolutionary distinctness of a taxon, the higher its priority). A

fourth criterion-recovery potential-is included in setting priorities for the development

of recovery plans.

This system of priority-setting has the advantage of being relatively simple. It uses

information that is available for most species, and employs criteria that can be

evaluated relatively objectively (Tobin 1 990). However, it does not take full advantage

of ecological knowledge that could better guide limited resources. From an ecological

perspective, three attributes should be considered in a determination of listing

priorities:

7
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(a) Inclusive benefits. Will the habitat managed on its behalf benefit other

species, especially species that are listed or are candidates for listing?

Given the limited resources available for endangered species protection, giving high

priority to species that serve as protective "umbrellas" for other species makes good
ecological sense. For example, the Florida Scrub Jay (Aphelocoma coerulescens

coerulescens) is restricted to scrub oak habitats on the Florida peninsula. Many rare

species of reptiles, insects, and plants inhabit, and are restricted to, those scrub

habitats. Many of them benefit from the land that is managed for the protection of the

jay. Similariy, many but not all species requiring old-growth temperate rain forest will

benefit if sufficient spotted owl habitat is protected.

The umbrella species approach must be used carefully because every acre of land or

boc^ of water will contain large numbers of species. Thus, virtually any organism
could be considered an umbrella species at some scale. Moreover, an important fact

about endangered species is that they rarely have exactly the same requirements.

Therefore, even when a suitable umbrella species exists, the ecological needs of other

community members must also be considered. The most useful umbrella species are

ones whose habitats harbor numerous endemic, rare species. Thus, umbrella species
should be given priority for listing in proportion to the number of other endemic, rare

species that co-occur with them.

(b) Ecological role. Does the species play an especially important role in the

ecosystem in which it lives? Do other species depend on it for their survival? Will its

loss substantially alter the functioning of the ecosystem?

Keystone species-an organism whose impact on its community or

ecosystem is large, and disproportionately large relative to its abundance

(Power and Mills 1995)-merit special attention in the listing process.

Unfortunately, determining which species are keystone and which are not

is difficult because a species' importance in an ecosystem is not

necessarily proportional to its size, abundance, or charisma. Tiny fig

wasps and African elephants are both keystone species.

(c) Taxonomic distinctness. How evolutionarily distinct is the taxon ;n question?

On scientific grounds, the more evolutionarily distinct an organism is, the

higher should be its priority for protection. All things being equal,

therefore, saving the sole surviving member of a genus may have a

higher priority than saving an imperiled species within a large genus that

contains many other species. Similariy, protecting full species would

normally be given a higher priority than protecting subspecies and

populations (Vane-Wright, Humphnes, and Williams 1991).

8
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Species also have important scientific, aesthetic, and social values, but, given the

paucity of information about most species, priorities are difficult to assign using those

values. Therefore, provisionally it seems scientifically reasonable to give high priority

to species immediately threatened with extinction, to umbrella species, and to

taxonomically unique species. Existing priorities for listing also could be modified by

including considerations of inclusive benefits and ecological role. For example, among
current high priority species (species and monotypic genera facing high magnitude
imminent threats), those providing more inclusive benefits or playing more important

ecological roles should be given higher priority.

B. The Use of Science to Establish Recovery Priorities

The immediate consequence of listing a species under the Endangered Species Act is

to trigger a series of processes that can recover the species and enable it to be

delisted. Recovery is much more complex and difficult than listing, and development

of recovery plans usually requires the generation of substantial new information in

addition to the evaluation of existing information.

1 . Science and Critical Habitat Designation.

Once a species is listed, the Endangered Species Act requires the designation of

"critical habitat." Because loss of habitat is the cause of endangerment of most

species, designation and preservation of habitat is a vital part of Endangered Species

Act procedures. Because recovery is a long-term, not a short-term process, and the

goal of the Act is to preserve species in perpetuity, enough habitat must be preserved

to allow the species to survive in the long term. But how long is long term and how

much is enough?

The scientific procedure used to estimate the probability of survival of a population for

a specified period of time is known as Population Viability Analysis, or PVA (Shaffer

1990). Although there is no strict definition of what is or is not included, each PVA
should include an analysis of the best available information on the focal species.

Most PVA analyses combine data from field studies with simulation modeling of the

possible impacts of various extinction factors (Doak et al. 1994, Murphy et al. 1990;

Menges 1990; Stacey and Taper 1992).

The details of a PVA analysis depend on the characteristics of the focal species

(Murphy et a/. 1990). Species with low population densities and small geographic

ranges (most endangered large vertebrates, for example) and small geographic

ranges (many plants) require a PVA that includes analysis of the genetic and

demographic factors that affect small populations. Smaller organisms, such as most

9
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threatened invertebrates, frequently are restricted to a few habitat patches, but within

those patches they often have high population densities. For these species PVAs
need to analyze environmental uncertainty and the probability of local catastrophic

factors. PVAs for plants require different emphases than PVAs for animal species
because individual plants may survive for many years even if they are not reproducing

successfully (Schemske et al. 1994). A PVA for a migratory species may also have to

incorporate explicitly how its populations are linked through migration and how its

population dynamics are influenced by processes operating at a landscape scale.

A good PVA addresses the issue of how long is long enough by attempting to answer

the following questions: Is the population viable in both the short term and the long
term? What factors are currently putting it at hsk? How can these risks be reduced

or eliminated so that the population can both survive and recover? There are no clear

criteria for determining how long is long enough, but in practice a minimum viable

population (MVP) is typically defined as one that has a 90% probability of persisting

for 200 years.

A PVA was performed on the Acorn Woodpecker {Melanerpes formicivorus), a non-

endangered bird that lives in small, isolated populations in the oak woodlands of

western United States and l\/lexico (Stacey and Taper 1 992). A simulation model

showed that most of these populations would become extinct within 20 years if they
were totally isolated from one another. However, with a small amount of migration

among populations, the model indicated that most of the populations would last more

than 1 ,000 years. Historical records indicate that local populations of these

woodpeckers have survived more than 70 years, suggesting that migration must be

important in maintaining them.

Population viability can seldom be assessed by focusing on a single patch of suitable

habitat and the organisms living in it. Most organisms live in islands of suitable

habitat, among which there is an exchange of individuals, embedded in a larger

landscape. Because the populations in the various patches are linked by the

movement of dispersing individuals, the fate of the populations is interconnected.

Studies of population viability of many organisms will therefore need to consider the

importance of factors that link subpopulations. The whole set of populations of a

species that are linked through migration in a habitat mosaic is known as a

"metapopulation."

The long-term survival of metapopulations can be strongly affected by the spatial and

temporal distribution of suitable and unsuitable habitat patches. Populations living in

high quality habitats (referred to as "source" habitats) have birth rates greater than

death rates; the excess individuals may migrate into lower quality habitats ("sink"

habitats) where birth rates are less than death rates. The viability of metapopulations

depends on the existence of sufficient high quality habitats, but a large fraction of the

10
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individuals may live in the sub-optimal habitats (Pulliam 1994). To determine the

cntical habitat needs of such species requires identification of source and sink

habitats, which may be difficult.

Not every rare and endangered species is patchily distributed in a spatially structured

habitat mosaic. Some live in just a few continuous or in completely isolated habitats.

Some have a "core-satellite" structure in which one very large population (the core)
determines the population dynamics in the small (satellite) populations. Nonetheless,
because many species do depend on source and sink habitats, every protection and

recovery plan for species should investigate the need to include (1) spatially

distributed populations that are linked through migration, and (2) special protection of

the most stable, high quality habitats.

For some species, the designated critical habitat may need to include more than

habitat actually occupied by the species. This is especially true in cases where the

quality of critical habitat is dependent on land use in the surrounding area (e.g., Noss
1983, Turner et al. 1994). Although this is a general concern, the need for a larger
scale of focus in the designation of critical habitat is most apparent for aquatic

species. If the watershed that supplies river and lake ecosystems is degraded, the

critical habitat needed by the endangered species may also be destroyed.

The data available for most candidate species will not allow a precise determination of

MVP or critical habitat. From a scientific standpoint, the resolution to this problem is

to designate interim critical habitat at the time a species is listed and to designate

long-term critical habitat as part of the recovery plan. A monitoring and research

program that generates information about the requirements of the species needs to be

established. Procedures should allow for revisions of critical habitat designations if

suggested by additional information.

The Endangered Species Act, although it focuses on species as the objects of

concern, cleariy recognizes that preservation of the ecosystems upon which

endangered and threatened species depend is a necessary component of the

recovery process. This feature was written into the Act because loss of habitat is by
far the most important cause of endangerment of species in the United States. A

particular habitat type may be lost by destruction or conversion to other habitat types
unsuitable for the species that live in it. A habitat may also be degraded by pollutants

without being otherwise altered. The fact that habitat preservation is the most

important element of most recovery plans creates several possibilities for using
scientific information in more comprehensive ways.

Because many species that depend upon a habitat that has been greatly reduced in

area or otherwise degraded are similariy affected by losses of that habitat, a number
of listed or candidate species are likely to live in the same habitat. In a recent out-of-
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court settlement, the United States Fish and Wildlife Service formalized a commitment
to emphasize multiple species listings and proposals that address entire ecosystems
(Jaffe 1993), a result that demonstrates the appropriateness and legality of

multispecies processes under the existing Act. Managing for multiple species within a
single management area focuses efforts on recovery of threatened species while

simultaneously directing attention to broader issues of habitat quality and quantity.

Multispecies planning differs from ecosystem management because its focus is still on
species. Nonetheless, a multispecies approach to preservation plans inevitably directs
attention to habitats and ecosystems. Habitat-based packages that combine the listing
efforts for many species have the potential to eliminate unnecessary duplication of

efforts and to prevent species from becoming threatened in the first place. Thus, a
likely consequence of more extensive use of a habitat approach is that the need to

invoke the Endangered Species Act will arise less frequently than it does now.

2. Use of Science in Protection and Prohibition against Jeopardy

Section 7 of the Endangered Species Act provides immediate protection to a species
when it is listed as threatened or endangered. The analyses leading to no jeopardy or

jeopardy opinions, together with the search for nonjeopardizing alternatives, offer

considerable scope for the use of ecological knowledge. Jeopardy opinions, as well

as non-jeopardy opinions, may become irrelevant unless they are regulariy updated to

reflect changed circumstances and new information. Ideally, recovery plans should

provide tangible standards or yardsticks for judging whether particular federal actions

satisfy Section 7. Recovery teams could play a useful role in this regard, by advising
the Fish and Wildlife Service and National Marine Fisheries Service with respect to

particular consultations.

The likelihood that a species will become extinct does not increase uniformly as its

population declines. Rather, thresholds at which the probability of extinction rises

rapidly are the rule. The importance of thresholds needs to be taken into

consideration during evaluations of "incidental take." A determination of the

consequences of incidental take should be based on the effect it would have on the

process of restoring the species to its safe minimum population density. Thus, if the

damage from incidental take was estimated to cause a 5% loss in the population size

of a listed species, the consequences of that additional mortality on the likelihood of

extinction could be shown explicitly through a population viability analysis.
Furthermore, because PVAs emphasize the principal causes of a species' vulnerability
to extinction, alternatives to the proposed action, such as mitigation, could be
considered and evaluated.

12
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In the broadest sense, the implementation of the Endangered Species Act is a

process of risk assessment and risk management. Assessing risk of extinction, which

is the function of the listing process, is a purely biological procedure. Any associated

economic consequences that might arise from designating an imperiled species as

endangered or threatened are not, and should not be, part of the risk assessment

equation. However, in the "risk management" phase which follows the listing of a

species, the Act appropriately permits the consideration of possible economic costs

and infringement of personal property rights in the designation of critical habitat, in the

detennination of allowable harm to the species (takings and jeopardy), and in the

development and implementation of recovery plans.

Fomrial population viability analyses could assist this process because a given level of

probability of survival for a specified time period might well be achieved in many
different ways, some of which would impose more restrictions on private land owners

than others. PVAs could identify those options that would achieve maximum

protection while reducing costs and lowenng political controversy.

Science can play a valuable role in stimulating the consideration and evaluation of a

wide range of actions at the time a federal action is contemplated. All too often formal

consultations are limited to a consideration of a small number of options that are

proposed as ways of avoiding harm to some listed species. Impacts of the options on

other species often are not considered, and options that might be better than those

being evaluated are rarely discussed. Broadening the range of options being

considered increases the up-front costs, but if superior options are identified and

eventually implemented, long-term costs may be reduced substantially.

Biologists in the agencies responsible for implementing the Endangered Species Act

generally try to use the best scientific information and methods available. Failure to

use the best available information and methods is generally due to inadequate

budgets and ovenwori<ed staff. Incorporating greater scientific rigor into the recovery

process will result in initially higher costs because better methods for identifying

species at risk, formal population viability analysis, and adequate habitat restoration

and recovery programs all require greater investment. However, if the best available

science is used consistently, common patterns will emerge and species protection and

recovery will become more cost-effective. In other words, as experience is gained,

each new case can build upon the results of previous cases. Rather than treating

each new species to be protected as a totally novel situation, more powerful general

rules can be applied and the process thereby simplified. The rapidly growing field of

Conservation Biology, with its own professional, scientific Society of Conservation

Biology, is already providing some of the needed information.

13
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Furthermore, the development of general njles that are well-grounded in both

experience and theory, can be useful in predicting which kinds of species and
circumstances are likely to be sensitive to disturbance from human activities and in

evaluating acceptable alternatives to the proposed actions.

In many regions of the United States, particularly the West Coast and the Southeast,

threatened and endangered species occur on private land, and the concurrence of

landowners will be required to protect the habitat of the species and to implement

species recovery plans. This situation generates a need for interdisciplinary studies by
resource economists and ecologists. The objectives of these studies should be the

development of models and field approaches for determining least-cost solutions to

habitat protection.

Furthermore, the pathways to these solutions should be "user-friendly" so that

landowners can identify with the process. As an example of this approach, Liu (1992)

developed a model for pine plantation management that shows the effects of different

tree harvesting patterns and rotation lengths on the population size of Bachman's

sparrow. This model shows how the real opportunity costs of forgoing the most

profitable management plan are related to the probability of survival of Bachman's

spaaow.

3. Use of Science in Development and Implementation of Recovery
Plans.

When a species is listed, the Endangered Species Act requires that a recovery plan

be developed. The ultimate goal of the recovery plan is to recover the species in its

natural habitat to such a degree that it can be delisted. However, by the time a

species becomes eligible for listing, its habitat is often destroyed or badly degraded,
the population is decimated, and its genetic diversity seriously eroded. Therefore,

scientific information is especially needed for setting population goals, captive breeding
and release, and habitat protection and restoration.

(a) Setting Goals for Recovery. The first goal of a recovery plan

is to stop the population decline before the species is on the brink of extinction. If

listing as an endangered species was warranted, a recovery plan usually must aim for

a population size significantly greater than the size at the time of listing. A good

recovery plan for an endangered species typically has three goals for achieving viable

populations. First, it calls for the establishment of multiple populations, distributed so

that migration among them is possible, so that a single catastrophic event cannot wipe
out the whole species. Second, it moves to stop known threats that guarantee the

continued decline and eventual extinction of the population. Third, it plans for

achieving annual population growth rates greater than zero, which will increase the

size of populations to levels where demographic and normal environmental

14
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uncertainties are less threatening. Doing so requires careful analysis of the habitat

requirements of the species and the distribution of suitable habitats in the landscape.

Analyses to determine long-term recovery goals and programs for attaining them are a

vital component of recovery plans. However, because their development may require

considerable time, short-term interim goals may be needed to prevent the species

from becoming extinct while long-term plans are being developed. Interim population

goals should be biologically attainable during the first years of the recovery process.

One exception to setting larger recovery goals is if a species were naturally restricted

to a very small area. In such a case, it might be listed as endangered, but recovery

might require only removal of the threat it faces, in the restricted area.

General tentative guidelines for establishing viable population sizes are available (e.g.,

Gilpin and Soule 1987) but these target population goals are no more than rough

estimates and should not be viewed as substitutes for a more thorough analysis.

Interim populations goals need to be flexible and readily adjustable. For example, an

appropriate goal over a three-year period for a rapidly reproducing species might be

the establishment of three semi-isolated populations with a combined population size

greater than three times the original population size at the time of listing. For species

with low reproductive rates, an increase in the size of the population of that magnitude
within a few years may not be possible. Although interim goals are necessary,

population viability analyses should begin immediately so that long-term population

goals can be established and the most important factors threatening the species can

be identified in a timely manner.

It is always tempting to set as a recovery goal a population of a specific size and

spatial distribution. For many species, however, a goal of a relatively constant

population is biologically unrealistic and probably intrinsically undesirable. Many

species live in unstable, fluctuating environments, and their populations have

historically fluctuated together with the states of their environments. For example,

many species depend upon habitats that are maintained by periodic fires, droughts, or

floods. Populations of such species inevitably fluctuate greatly in space and time.

Realistic management goals must reflect this biological reality.

For example, the 1986 recovery plan for the Snail Kite {Rostrhamus sociabilis) in the

Florida Everglades sets an interim population goal for reclassification from endangered

to threatened of an "annual average of 650 birds for a ten-year period with annual

population declines of less than 10% of the average." However, kite numbers vary,

and have probably always varied, considerably according to surface water conditions,

which change dramatically along with drought cycles in southern Florida. Achieving a

population having the stability outlined in the interim population goal is probably

unattainable. Also, attempting to achieve great population stability might well lead to

management interventions that in the long term reduce the quality of kite habitat and.
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hence, the long-term viability of the population. However, it is generally useful to

establish critical minimum population sizes below which extinction probabilities become

unacceptably high even if they are sustained for only short time periods.

(b) Captive-breeding and Translocation. Reintroduction of captive-

bred individuals and translocation of individuals between populations are often

components of recovery plans. However, captive breeding programs are expensive,
can save only one species at a time, and can be used only rarely because available

facilities are limited. Also, because unexpected undesirable consequences may arise,

captive propagation programs are risky. Deleterious genes may arise in captivity, or

individuals released in areas other than the ones from which they or their parents
were taken may not be adapted to the environments in which they are released.

Diseases may be carried by the reintroduced individuals. Behavioral traits may
develop in captivity that prevent individuals from functioning appropriately in nature.

For these reasons, careful attention must be given to the sources of individuals for

release to the wild and their treatment in captivity. Similar considerations apply to

introductions of plants propagated in botanical gardens and other artificial

environments.

There is also a danger that wild populations may be depleted to obtain individuals for

captive breeding programs, although in special instances, such as occurred in the

case of the California Condor in the 1980s, capture of all remaining individuals in the

wild population may be warranted. Captive breeding programs may draw attention

away from the need to protect and restore habitats for the focal species. Successful

species recovery plans ultimately depend on adequate amounts of protected habitat.

Captive-release or translocation programs of native populations, although important,

cannot substitute for the failure to protect or restore natural habitat (Povilitis 1990).

The danger is illustrated by the Gila topminnow, which was reclassified from

endangered to threatened because artificial habitats were successfully restocked with

captive-bred fish. However, the natural habitat continued to degrade from the effects

of alien mosquitofish and agricultural water withdrawals (Simons et al. 1989). The

continuing loss of the fish's natural habitat makes its survival in artificial pools

increasingly improbable.

(c) Habitat Protection and Restoration. Often the best approach

for restoring habitat is to control the source of the degradation and let nature take its

course. Unfortunately, habitats are often very badly degraded or too small to contain

adequate heterogeneity and natural disturbance regimes. In those situations, active

management is needed to restore and maintain the habitat. Habitat restoration and

ecological management are critically important to the species recovery process.

Methods to restore and manage habitats are not yet well-developed, but the field of
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Restoration Ecology is growing rapidly (Jordan, Gilpin, and Aber 1987; MacMahon and

Jordan 1994). Its practitioners increasingly should be able to provide insights and

guidance for restoration efforts in a variety of habitats.

Critical components in the development of a recovery plan for a listed species are

determination of the current extent of its suitable habitat, assessment of the quality of

the remaining habitat, and establishment of phorities for the areas to be targeted for

restoration efforts. Restoration efforts can also be designed to test hypotheses about

how the ecological community in question functions and the roles of the various

species that might be reintroduced as part of the restoration project. Ideally, several

different restoration projects should be initiated in different patches of a given habitat

so that more than one hypothesis about the functioning of the community can be

tested. Such a procedure would increase the probability that the results of specific

restoration projects are generalizable to other habitats, while increasing the speed of

restoration of the habitat in question by identifying more promising restoration

techniques.

C. Delisting, the Ultimate Goal of the Endangered Species Act

Delisting is the ultimate objective of the Act. Measures of progress toward this goal

include prevention of extinction and slowing the rate of population decline. The criteria

for delisting should be established early in the recovery process, and they should be

based on sound biological information. As discussed previously, delisting criteria

should be consistent with natural fluctuations in the habitats supporting a species.

However, results obtained as recovery was underway may require modifications in the

original criteria as better information about habitat requirements and population

dynamics of the species become available.

IV. CONCLUSIONS

Protection is not afforded to species and their habitats under the Endangered Species
Act until species are already threatened with extinction. By that time, both the range

of a species and its total population size are likely to have been senously reduced.

Recovery under these circumstances is likely to require major habitat restoration

efforts and, possibly, captive propagation. These activities are more expensive and are

less likely to be successful, the later in the decline of the population they are initiated.

Therefore, the goals of the Endangered Species Act are more likely to be achieved,

and to be realized at lower total cost, if preservation of biological diversity were

approached in a more proactive manner.
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The most important elements of a proactive approach would be to identify habitats and

biological communities that are being seriously reduced in area or are being otherwise

degraded and then to establish policies that prevent further losses of those habitats

and restore degraded parts of them. Such an approach could not replace a species-

by-species analysis because not all species are threatened by habitat loss and

threatened species require different habitat types. Nonetheless, a habitat-based,

proactive approach should greatly reduce the number of species that would need to

be considered for listing. In addition, a proactive approach, by identifying habitats

experiencing or likely to experience serious losses would allow federal agencies to

initiate preservation plans while more options are available than will be present at such

time when particular species would become candidates for listing. Habitat- and

ecosystem-level planning can be accomplished under the existing Endangered

Species Act, particularly through the use of critical habitat designations for already

listed 'umbrella species." For both scientific and economic reasons, such proactive

planning needs to be greatly increased. The establishment of the National Biological

Service is art important step in developing the data needed for proactive, habitat and

ecosystem level planning.

However, if the protection of habitats and ecosystems is to become an important

means for conserving biological diversity, some important questions need to be

addressed. Ecosystems are not closed systems; they are dependent on outside

conditions. Ecosystems and habitats can be recognized at many scales. Aquatic

ecosystems may range in size and complexity from small ponds to the Great Lakes.

Determining the most appropriate scales for protecting them will require considerable

information and complex biological judgments. New legislation for ecosystem-level

protection, designed to complement and strengthen current legislation, could greatly

assist protecting the nation's renewable natural resources, including its rich biological

diversity. An ecosystem approach could help to reverse the slide towards extinction

by preventing habitat degradation. The Endangered Species Act would then function

as the safety net for those species whose survival cannot be guaranteed within the

protected ecosystems.
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SCIENTIFIC FOUNDATION OF ENDANGERED SPECIES ACT IS STRONG SAYS
SCIENTIFIC SOCIETY REPORT

The Ecological Society of America, a 7,500 member professional organization, today

released its latest scientific consensus report, "Strengthening the Use of Science in Achieving the

Goals of the Endangered Species Act." A committee of nine ecologists was charged by the

Society to address the ecological issues relevant to reauthorization of the Endangered Species

Act.

Like the recently published scientific report of the National Research Council, the

independently conducted, peer-reviewed report of the Ecological Society of America finds that

the Endangered Species Act is firmly based on scientific principles and suggests the

establishment of new policies to prevent further losses of key habitat.

"It is important to understand that proactive habitat protection is needed in addition to

species-oriented protection efforts if the goals of the Act are to be achieved in a scientifically

sound, cost-effective manner," said Gordon Orians, member of the Committee and President-

Elect of the Ecological Society of America.

"Re-establishing a species on the cusp of extinction usually requires enormous effort and

expense," explained Orians. "The goals of the Endangered Species Act are more likely to be

achieved, and realized at lower total cost, if steps are taken to help prevent populations from

—more-
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spiralling downward in the first place. One of the best ways to accomplish this is to maintain

habitats important to biological communities."

Major conclusions of the Ecological Society of America report include:

• The 1973 Endangered Species Act is a powerful and sensible way to protect biological

diversity, and contains the procedures and mechanisms with which to achieve this goal.

• On the basis of science, the most important priorities to use in deciding which candidate

species to list are: 1) nimiiber of other species that will benefit from the listing; 2)

ecological role of the species; 3) the organism's recovery potential; and 4) its taxonomic
distinctness.

• Formal Population Viability Analysis offers a method to identify how a species' survival

potential can be maximized in the least controversial manner.

• The likelihood of restoring the viability of an endangered species is enhanced when: 1)

recovery plans seek to achieve a population distributed in suitable habitats across the

landscape; and 2) these plans are developed and implemented expeditiously.

• Additional programs for ecosystem-level protection that would complement existing

legislation offer promise for a proactive approach that would effectively protect our
Nation's biological heritage at lowei long-term cost.

"Scientific, socio-economic, and ethical issues are components of all science policy

decisions," said Judy Meyer, President of the Ecological Society of America. "We hope that this

report, which analyzes the scientific foundations of the Act, will assist policymakers in their

efforts to ensure that biological science plays its appropriately strong role during the

reauthorization process."

II II II y It
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To receive of a copy of "Strengthening the Use of Science in Achieving the Goals of the

Endangered Species Act: An Assessment by the Ecological Society of America," contact Gabriel

Paal, ESA Public Affairs Office, 2010 Massachusetts Avenue, NW, Suite 400, Washington, UXZ

20036; ph: 202/416-6181; fax: 202/833-8775; e-mail: gabriel@esa.org.

The Ecological Society of America has produced other reports focusing on possible ecological

consequences of the release of genetically modified organisnis, delineation of wetlands, and

ecological research priorities.

The Ecological Society of America (ESA) is a scientific, nonprofit, 7,500-member organization
founded in 1915. Through ESA reports, journals, membership research and expert testimony to

Congress, ESA seeks to promote the responsible application of ecological data and principles to

the solution of environmental problems. ESA publishes three scientific, peer-reviewed journals:

Ecology, Ecological Applications, and Ecological Monographs. Information about the Society and its

activities are published in the bi-monthly Nezvsletter of the Ecological Society of America.
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Extinctions have always been a part of Earth's history. This does not mean that

the rate of modem extinction is normal. In a major review to be published in the

journal Science on the 21st July 1995, my colleagues and I document just how
abnormal is the current situation. What we now experience are rates a thousand

times normal. The future will be worse. Unless we act, humanity will drive a

large fraction of the planet's species to extinction within the next century.

Some popular accounts of extinctions (and the role of the Endangered Species

Act in preventing them) caste doubt on these conclusions. They remind me of

my biannual nightmare of grading bad term papers. Easily verified information

is presented incorrectly, or otherwise misinterpreted, or misquoted. In my
written testimony, I've included reviews showing how badly btmgled some of

these accounts are. I will not speculate on why a minority of journalists feel so

confident in their abilities to reject the consensus of so many scientists. I pray

that they will not feel qualified to extend their mission to my father-in-law's

profession of brain surgery.

In small part, we scientists play into the hands of journalists who see in our

debates the controversies that sell books and newspapers. We scientists have

made many predictions about the future of biodiversity. We do this to see how
sensitive our conclusions are to the assumptions we must make. Certainly, we'd

like to have more precise estimates about rates of extinction. In one approach,

my research group combines satellite imagery and on-the-ground biological

surveys. Whatever the uncertainties, no ecologist has predicted less than

massive extinction.

Sadly, the United States houses several of the Earth's extinction "black-spots".

The Hawaiian islands have already lost most of their bird species, many of their

plants, and now are home to more endangered species per square mile than

almost any other part of the planet. In the lower 48 states, we've lost large

numbers of fish and other freshwater animals. Extinction is a national concern.

I have been privileged to work on endangered species with many outstanding

scientists in Federal agencies. My experiences have taught me that the Act

protects not just endangered species, but many other species, the ecosystems that

house them, and, crucially, areas that are so valuable to us.

In Hawaii, island-wide biological surveys identified those areas richest in

endangered birds. With the help of The Nature Conservancy, the Fish and

Wildlife Service purchased some of the most important areas, providing

permanent protection for many other species of animals and plants. Following

the recommendations of the National Research Council, the Fish and Wildlife

Service has brought back from the very brink of extinction a bird called the 'alala.

And, once again, in acquiring its habitat, have protected much of the islands'



116

unique biological heritage. The Act has been crucial in protecting
Hawaii's tropical rainforests and their inhabitants.

In Florida, our current work involves a small, obscure, endangered sparrow that

we call Goldilocks. It requires water levels that are "just right"
— not too wet,

not too dry. The Act requires that we protect it and, in doing so, it ensures that

we manage ecosystems skillhiUy. It forces the correct hydrology, and thus

protects very large parts of the Everglades ecosystem and its constituent animals

and plants.

No endangered species has been pilloried more than the Snail Darter of

Tennessee — the small fish that held up the construction of the unwanted Tellico

Dam. What would we have saved had the Act been upheld? First, the family
farm of one of my former undergraduates. Second, a fine trout stream — for

trout fishermen tried to stop the dam long before other environmentalists. Third,

burial grounds sacred to Native Americans. And, yes, a river rich in species.

Only unsupported anecdotes about the Snail Darter argue that the Act pitted

species against people. Let's recognize that the real controversy was over

different visions of our own future.

That brings me to the Great Smoky Mountains National Park. Three generations

ago, the debate over saving the last old-growth forests in the eastern United

States closely resembled today's debate over the forests of the Pacific Northwest.

Had the Act been in effect 80 years ago, one can easily imagine the headlines of

"salamanders versus jobs". Yes, logging large hardwoods is now an extinct

profession. Before we decry that particular cost of environmental protection,

please notice that this Park attracts ten miUion visitors in a good year, and

several large communities depend upon their business. If the debate about the

Act reduces to our considering its economic costs, then let us carefully examine

its prior history in this regard. There are many cases where it has crunched our

lives.
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APPENDIX

In my verbal testimony, presented above, I criticize the poor scholarship in a

number of popular accounts of species extinction issues written by non-scientists.

In what follows, I have assembled a small sample of detailed critiques. These are

broadly typical of others I have read. My selechons are simply those that have
been easy to obtain over the internet in the week or so I had to prepare this

testimony.

In each case, I have added my own comments where I think the criticisms are in

error. In most of these cases, the criticisms have been too kind.

Easterbrook's A Moment on the Earth

Easterbrook writes; "North and west of New York City and London and

Chicago, south of Paris and Bonn, east of San Francisco and Moscow, in all

directions around Atlanta and Denver and Warsaw and Madrid, and in many
similar locations worldwide, extensive tracts of habitat that have known only
occasional human intervention abut centers of mecharustic human excess." (p. 9).

"Only a small portion of Earth has been altered significantly by men and

women" (p21)

This book is rife with errors, — like these two amazing assessments. I can only
conclude that Mr. Easterbrook does not consider the colonists who cleared most
of the forests from eastern North America to be human. These are not isolated

problems.

The first review is by John Harte, an environmental scientist, who is the author of

The Green Fuse: An Ecological Odyssey, and Consider A Spherical Cow: A Course in

Environmental Problem Solving, as well as numerous technical articles on global

warming, acid rain, ecotoxicology, biochemistry, and other environmental topics.

He holds a joint professorship in Energy & Resources and in Environmental

Science, Policy, & Management at the University of California, Berkeley.

If you search carefully within this comprehensive survey of environmental issues

facing the world today, you can find pockets of commonsense and clear thinking.

So, first, credit where credit is due. Easterbrook favors family planning

programs that would greatly decrease the rate of human population growth. He

supports efforts to increase energy use efficiency, excoriates Detroit for resisting

fuel efficiency and emission reduction standards, and supports a carbon tax. He
debunks the notion that environmental protection must lead to economic

hardship, stating that "no important academic researcher has supported the

notion that environmental regulations strangle the economy" (p. 323). He
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recognizes that private property rights are not absolute in the U. S. and that such

rights have to be balanced against the larger society's interests, which may
include environmental protection. Most emphatically, he sings the praises of the

array of environmental protection laws that the U. S. passed during the past 3

decades and that the U. S. Congress is now attempting to dismantle: "Looking
back on the present a few decades hence, society will consider every
environmental program runrung now to have been a bargain, and wish more

programs had been started sooner" (p. 210).

These views happen to be well supported by the corpus of environmental science

of the past few decades and I believe most of them are also supported by the

majority of the U. S. public. So what's not to like? First, this reviewer found the

numerous insults and innuendoes directed at distinguished intellectuals and

public figures (from John Muir and Rachel Carson to Al Gore, Thomas Pynchon,
and E. O. Wilson) particularly offensive. Rather than thanking the people like

Carson, whose research and public writings have led to the regulations
Easterbrook praises, the environmental scientists are lined up and shot.

Such journalistic behavior would be incomprehensible were it not for the second

gross defect of this book, the identification of which renders understandable, if

not acceptable, the first. On far too many of the 700 pages of this vexing book, I

found examples of mathematical malpractice, of misquoted and misinterpreted

segments of scientists' writings, and of illogical thinking. What Easterbrook has

done, in effect, is to create a scientific figment, a world all his own in which a

vast, peer-reviewed body of scientific accomplishment is trashed and replaced by
a set of stories. The stories are called, collectively, "ecorealism". The catch

phrase provides the illusion that this book is the true basis for environmental

protection, that Easterbrook, and not the "enviros" as he calls the environmental

scientists, is the true prophet of a sustainable future.

A lengthy review produced by the Environmental Defense Fund (available on

request by calling 212-505-2100) details many of the scientific errors in the book.

I have room here to cite a few among those that most annoyed me. Consider

global warming, my own current area of research. To argue that our impact on
climate is insignificant, he confuses gross flows of carbon dioxide to the

atmosphere with net additions of this greenhouse gas to the atmosphere (p. 23).

To downplay the threat of global warming he conflates effects on local scales

with global-averaged effects and, ignoring time lags in the climate response to a

changing atmosphere, argues falsely that the observed rise in temperature is

inconsistent with climate model projections (chapter 17). To argue that climate

change does not threaten agricultural productivity, he blurs the distinction

between effects of air temperature and effects of soil moisture on crop yields (p.

294). Invoking the Gaia concept, he tries to reassure readers that ecological

responses to global warming will mitigate the warming, thereby ignoring
numerous documented positive feedback linkages between ecosystems and

climate that will amplify climate change (p. 292). He distorts the conclusions of a
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poll of scientists' attitudes about global wanning by conflating a runaway
greenhouse effect (the boiling away of the oceans) with substantial but not

runaway climate change (p. 278). And he falsely accuses the National Academy
of Sciences of backing away from its high end forecasts of the magnitude of

global warming (p. 286).

To downplay the environmental destructiveness of tropical deforestation, he

argues that it occurs at a rate comparable to 19th century first-world

deforestation and that now many deforested areas in the north are reforesting;
this ignores documented vast differences in species ranges (and therefore species
loss in response to habitat loss) and in forest recovery rates between topical and

temperate zones (chapter 31). To make an argument that Federal policy on

protection of endangered species is internally inconsistent, he either carelessly or

deliberately conflates two very distinct species of flowering plants (p. 571). To
ridicule efforts to save old growth forests and the biological riches they contain,
he dismisses the overwhelming body of information on decline in both the

habitat and the population of spotted owls in the Pacific Northwest and

misinterprets the work of a leading biologist studying genetic variation in

spotted owls (chapter 13). To justify the rosy picture that agriculture does not
threaten species habitat, he equates farmland taken out of production with
farmland that has reverted back to pre-agriculture conditions (p. 14).

Throughout the book, he propagates the simplistic notion that the relative

toxicity of the components of our environment, including our diet, is determined

by the masses and numbers of toxic substances they contain, thereby ignoring
potency. He similarly suggests that the environmental cost of alternative

products such as paper versus plastic bags is determined by the weight of

material that goes into their manufacture. And he wrongly states that

anthropogenic stratospheric ozone loss has only been observed in the Antarctic
and that ultraviolet radiation to earth's surface has not increased in response to

ozone thinning (chapter 29).

Going beyond the specific scientific confusion, Easterbrook asserts that nature

might feel regret to see humanity go extinct (p. 150), that grizzly bears are selfish

because they individually take up more space than do people (p. 381), that

environmental scientists are godless (p. 134) and do not want to see resource-

efficient development in the third world (p. 587), and that Clarence Thomas's
views on so-called "natural law" are a sound foimdation for future

environmental policy (p. 126). He wonders whether disease is a "flaw in the

system" or perhaps "evolved with a purpose", and concludes it is a flaw because
nature directs so much attention to the mounting of defenses (p. 149).

At the core of much of this confusion is a single driving noHon, an ideological
orientation that, alas, appears to derive from a misreading of a classic in

environmental Jiterature. Early in the book (p. 6), Easterbrook twists the

meaning of Aldo Leopold's felicitous phrase "thinking like a mountain" (from A
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Sand County Almanac) to provide a philosophical underpinning for the rest of

the book, for his lack on concern about threats to climate, the ozone layer, and

biodiversity. Leopold was actually referring to how a mountain might perceive
the consequence of killing wolves

— the denudation of its vegetation when the

deer population increases. He urged his readers to think beyond their desire to

have more deer to hunt. Easterbrook construes the phrase to mean that we
should think on geologic time scales, thereby putting into perspective the vast

changes in our environment unleashed by human activity. This leads him to

assert that because the world has been repeatedly struck by large asteroids that

wiped out half or more of the species on earth, we should therefore not be

concerned about the current comparable extinction crisis brought about by
deliberate habitat destruction. Such an interpretation is, of course, the antithesis

of Leopold's message.

Looking beyond the poor scholarship, we must ask the question: Why is this

book being touted in some quarters as an antidote to so-called "environmental

extremism"? I believe scholars in all fields should be asking that question
because the book's apparent market success represents a threat to rationality and
the integrity of public discourse. Just as I fear innumeracy and illiteracy, so I fear

the ascendancy of a standard of debate on matters of vital importance that is

based on the layers of irrationality found in A Moment on the Earth. The extent

to which this book is taken seriously will be a kind of barometric reading

indicating how poorly we are educating ourselves— and how ill-deserved is our

species name sapiens.

As a university educator, the book motivates me to continue helping students

develop the capacity to critically read text and analyze data. Numerous excerpts
from A Moment on the Earth can usefully be adapted for homework assignments— bones for the students to chew on.

As an environmental scientist and contributor to public pohcy debates

surrounding environmental issues, I found a broader take-home message. The

political appeal of Easterbrook's book lies in its comforting vision of a benign
future; a sort of "God is on our side" theme runs through it. But those who get
the science right also have reason to portray an optimistic future. The
fundamental reason for optimism about environmental quality is that there is a

confluence of interest between humanity and the rest of nature. A host of

services provided by vmdisturbed ecosystems render nature our steward. These

ecosystem services range from pest and flood control and soil formation to

climate moderation and maintenance of air and water quality. If society is to

exercise enlightened self interest and act in accord with that insight into

stewardship, the value of ecosystem services must be better estimated, explained
to the public, and then folded decision making processes. Monetary estimates

may never capture these values, but then we should be developing other ways to

express them. This is a major challenge to the natural and social sciences, and
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the humanities as well; accepting it is the best rebuttal I can think of to this ' -'

vexing, careless book. "'

A much more detailed analysis of Easterbrook's book has been produced by Drs.

Michael Bean and David Wilcove of the Environmental Defense Fund.

I w\\\, however, include only comments on those two chapters that specifically

deal with the topic of my testimony. I have added my comments as appropriate.

Chapter 13 (which deals with the case of the spotted owl)

The chapter on the northern spotted owl in A Moment on the Earth is so full of

scientific errors and inaccurate assumptions that its conclusion — that the threat

of extinction faced by the owl is overstated — is essentially worthless.

To his credit, Easterbrook is supportive of the Endangered Species Act and the

efforts of environmental groups to save species in general. But in opposing the

conclusions of independent biologists that the northern spotted owl faced

extinction, Easterbrook neglects to cite the voluminous scientific evidence for this

position, as contained in numerous peer-reviewed studies. Most importantly, he

neglects to mention the definitive findings of the meeting in December 1993, in

Colorado, in which biologists and statisticians from throughout the United States

and Europe undertook the.single largest population study of a bird of prey, and

concluded that the northern spotted owl was indeed in rapid decline (1).

A Moment. . . ,p. 211: "The [four northern spotted] owls were living wild in a

habitat where it is presumed impossible for them to exist: a young woodland, not

an old-growth forest. And they were living in a place, California, where

environmental doctrine holds spotted owls are rare birds indeed."

Correction: Easterbrook's caricature of "environmental doctrine" is wrong on two

counts. For many years, it has been well known to owl biologists that the thin

coastal redwood belt of northwest California harbors many owls. But this area

makes up only a small part of the owl's habitat, and, despite Easterbrook's

suggestion, few northern spotted owls live in second-growth forests elsewhere in

their range (except for a relatively small area in the eastern Washington
Cascades) (2)

Indeed, the scientific panel headed by Jack Ward Thomas of the Forest Service,

which reaffirmed in 1990 that the northern spotted owls were at risk of

extinction, clearly observed the relative abundance of the birds in this area: "An

interesting exception to the usual time needed for a forest to develop from bare

ground into suitable owl habitat occurs in the coastal redwood forests of

northwestern California, where owls occur in relatively high numbers in stands

50 to 80 years old. This exception is likely attributable to a unique set of

conditions.. . . Because these tmique conditions occur only in about 7% of the

92-528 96-5
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owl's range, we strongly caution against assuming that they will occur
elsewhere. "(3).

A Moment. .. ,p. 213: "The owl-extinction alarm is premised on two notions: that

spotted owls live only in ancient forests and that a last, fragile, dwindling
population of the northern spotted exists mainly in Oregon and Washington."

Correction: As he does throughout the book, Easterbrook sets up a straw-man
argument so that he may demolish it. Biologists and environmentalists do not
base their concern about the northern spotted owl — nor did the U.S. Fish and
Wildlife Service decide to list the owl as an endangered species

— on the notions
the author cites. Instead, three main points proved decisive: One, the downward
trend in the habitat of the owl was undeniable. Two, owl populations were
declining rapidly, based on statistical analysis of the trends in the birth and death
rates of sample owl pairs. Finally, existing regularions were deemed insufficient
to reverse the habitat and population declines.(4)

A Moment. .. ,p. 214: "In 1993 Steve Self and Thomas Nelson, researchers

employed by Sierra Pacific, a California timber company with a progressive
reputation, projected spotted owl populations.. . . They estimated the state home
to 6,000 to 8,000 pairs of spotted owls.. . . If Self and Nelson are even close to

correct, the spotted owl population is not in the zone of an extinction

emergency."

Correction: Contrary to Easterbrook's implications, the total numbers of northern

spotted owls, in California or in the rest of the Pacific Northwest, were never a

primary issue in the question of whether to list the owl as an endangered species
(see above). Indeed, the definitive Thomas report, which supported the owl's

listing, clearly stated that "current data do not permit a statistically reliable

population estimate. The approximately 2,000 pairs located during the past five

years or reconfirmed from pre-1985 surveys represent an unknown fraction of
the total population."(5)

A Moment. . . ,p. 214: "[Timber company biologist Lowell] Diller is among the
first to look for spotted owl in successional or nonancient California forests, not

beginning his work until the bird was "listed" under the Endangered Species Act.
Diller thinks that Mf research had started in California rather than in Oregon, the

spotted owl would not now be considered endangered. It would be seen as a

prolific, genetically secure bird."'

Correction: Northern spotted owl population research started at about the same
time in California as it did in Oregon and Washington, well before the owl was
listed. And Lowell Diller was not among the first to look for these owls in the

second-growth forests of California. Gordon Gould of the California Department
of Fish and Game began studies of these owls in the mid-1970's. R. J. Gutierrez
and his students began work in 1980. In fact, some of the strongest research in
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the field relates to northern owl populations residing in California second-

growth forests (6).

A Moment. . . ,p. 217: ". . . private timber firms harvest their lands at a profit,
without subsidies, using selection logging or the related shelter-cutting,

'
'

ecologically responsible practices that generate more jobs than clear-cutting."

Correction: In fact, many private timberlands in the United States, including some
of those in the Northwest forests that are home to the northern spotted owl, are

harvested by clear- cutting (7). Furthermore, shelter-cutting, an even-aged
logging technique, is closer to clear-cutting than it is to selection logging, an

uneven-aged method of harvest.

A Moment. . . ,pp. 217-218: ". . . clear-cutting can be defended as a nature-

mimicking practice in some circumstances.. . ."

Correction: Logging does not mimic nature, since it removes most of the coarse

woody debris (8)

A Moment. . . ,p. 218: "Yet while [Eric] Forsman's paper is now celebrated as a

founding text of owd doomsaying, he did not assert the spotted was falling
extinct. Indeed Forsman found some of what Diller has found — the birds

prospering in young timberlands . . ."

Correction: Incorrect. Eric Forsman concluded that the northern spotted owl was

doing poorly in young forests, as measured by their population density (9).

A Moment. . . ,pp. 218-219: "Yet rapid forest rebounds in the midst of

commercial activity have been the pattern throughout the United States and
Western Europe. Serious deforestation commenced in the United States roughly
two centuries ago in New England, as timber was cut or woods burned for

cropland. About a century ago, destructive logging practices began to end in

New England.. . . New Hampshire was 50 percent forest in about 1850 and is 86

percent forest today.. . . Figures throughout New England are the same."

Correction: Forests have returned to New England, but without many of the

species they once contained. New Englanders will look long and hard for

passenger pigeons, woodland caribou, bison, and elk— all of which once lived

in these forests but vanished as a result of hunting and deforestation.

S.L. Pimm The forest losses in the eastern U.S.A. during the last two hundred

years are also discussed in my paper in Science (see introduction). These forest

losses caused almost exactly the number of species extinctions as ecologists
would predict. Far from providing comfort to those who think we can clear

forests and not lose species, they confirm the predictions of massive species
losses as tropical forests are lost.
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A Moment. . . ,p.219: "Formal warning of spotted owl extinction was not
tendered until the 1986 Audubon report."

Correction: Concern for the survival of the northern spotted owl was expressed
much earlier, by the U.S. Department of the Interior in 1973, for example, and by
D. B. Marshall and other scientists in 1975 (10)

A Mometit. . . ,p.219: "In the wake of that [Audubon] report conservation

groups sued to have the northern spotted hsted under the Endangered Species
Act."

Correction: Environmental groups did not sue until government officials

arbitrarily and capriciously
— in the words of Federal District Court Judge

Thomas Zilley
—

changed the conclusions of the owl status review and decided
not to list the owl as threatened (11).

A Moment. . . ,p. 219: "... a government science panel headed by the biologist
Jack Ward Thomas concluded that 3,000 to 4,000 spotted owl pairs exist in the

U.S. and to provide a margin of safety over the 1,500-pair extinction number, a

minimum of 3,000 owl pairs must be protected."

Correction: Untrue. The Thomas panel neither concluded that 3,000 to 4,000 owl

pairs existed (it agreed that the total number was unknown) nor did it cite

specific numbers necessary for protection of the species (12).

A Moment. . . ,p. 219: "In 1991 William Dvi^yer, a federal judge in Seattle, banned
most logging in Washington and Oregon to carry out measures the Thomas
report called necessary to assure survival of 3,000 owl pairs. At this point the

notion of an owl doomsday was locked in legally."

Correction: Judge Dwyer merely issued an injunction until such time as the

public agencies responsible for protecting the owl designed a credible

conservation plan.

A Moment. . . ,p. 220: "As the California spotted owl is not considered

endangered it has never been surveyed for in methodical fashion, leaving its

population not well known."

Correction: To the contrary, there have been many systematic surveys of the

California spotted owl (12).

A Moment. . . ,p. 220: "Some observers have long wondered whether there is

really any meaningful difference between northern and California spotted owl.

In 1990 George Barrowclough, an ornithologist at the American Museum of

Natural History in New York, and Gutierrez of Humboldt State compared
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proteins from the northern and California spotted owls. 'No genetic difference

was found' between the two, their report states. The researchers further found

no statistically significant genetic differences between the northern and Mexican

spotted owls . . ."

Correction: According to Dr. R.J. Gutierrez, one of the authors of the cited report,

Easterbrook has completely misinterpreted these results. The authors specifically

stated that the limited genetic analysis they undertook prevented them from

concluding that no meaningful differences existed between the northern and

California spotted owls. As for the Mexican and northern spotted owls,

Barrowclough and Gutierrez did find notable differences between them, and

concluded that the two may be different species altogether (14).

A Moment. . . ,pp. 220-221: "The Mexican spotted roosts in woodlands adjacent
to the deserts of the Southwest and Mexico: habitat utterly different from the

moist old-growth forests doomsayers describe as the sole imaginable habitat for

northern spotted."

Correction: The vast majority of Mexican spotted owls nest Ln the same types of

habitats that northern and California spotted owls inhabit (15).

A Moment. . . ,p. 221: "In 1994 Barrowclough begari^using genome sequencing,
an advanced test, to determine whether there exist subtle DNA distinctions

between northern and California spotted owls.. . . It's worth noting that

Barrowclough calls both bird types Pacific Coast' spotted owls, reflecting a

feeling the two soon may be seen as one and the same."

Correction: The DNA analyses, now completed, demonstrate that there are

substantial differences between the genes of the two kin*;is of owls, and that they
are indeed two entirely separate subspecies (16). Moreover, the term "Pacific

Coast owls" is merely a shorthand way to refer to the two subspecies that inhabit

the Pacific Coast states, and implies nothing about their genetic similarities or

differences (17).

A Moment. . . ,p. 221: "Does a figure such as 10,000 pairs of spotted owl still

sound perilously small? ... it is significantly greater than the population nadirs

of similar raptors that avoided extinction. The bald eagle was down to 417

known nesting pairs in the lower 48 states in 1963 and now has recovered to

about nine times that number.. . . The peregrine falcon was down to about 1,000

breeding pairs in North America two decades ago and now has bounced back to

an estimated 5,000."

Correction: The figure of 10,000 pairs derives from Easterbrook's erroneous

conclusion that the California and northern spotted owls will be shown to be

genetically identical. Furthermore, his argument is based upon a false

comparison. The bald eagle and the peregrine falcon were threatened largely by
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pesticides. When DDT was banned, both species had considerable amounts of

suitable habitat in which to live and reproduce. The threat to the spotted owl, in

contrast, is almost exclusively due to the loss of habitat. Indeed, there are many
examples of species that rapidly became extinct when their habitat disappeared,
such as the cerulean paradise-flycatcher (18).

A Moment. . . ,p. 222: "Now many assert that owl numbers are less important
than the demographic trend. That is, actual birds counted in 'the laboratory of

nature' mean less than prospective birds projected by computer model."

Correction: The demographic trend is established not by computer projections,
but by an analysis of measured birth and death rates of sample owls, as observed
in the field. The trend in owl numbers, scientists know, is more important than

some poorly enumerated population size (19).

A Moment. . . ,p. 222: "Since the late 1970s, pessimistic owl studies have been

projecting population trends averaging around minus-five percent annually,

suggesting total spotted owl numbers should have fallen drastically by now. Yet

actual field surveys continue to find more birds than previously counted."

Correction: Easterbrook confuses survey efforts to find new owls with the

survival and reproduction data of owls already located. Indeed, it is the latter

evidence that has been considered crucial to demonstrate that the species is in

danger of becoming extinct. That conclusion was unanimously shared by
independent wildlife experts from government agencies, research institutes, and

universities, who convened in Fort Collins, Colorado, for a December 1993

workshop on the northern spotted owl. Every Federal, state, private, and
academic biologist who studied the owl was invited, as were statisticians and
scientists from related fields to help in the analysis. Timber industry biologists
were invited; only one attended, and he refused to share his data (20).

More than 50 experts participated in this workshop, and various statistical

analyses were made from their combined observations, drawn from 11 studies

and spanning the entire range of the northern spotted owl, including California

second-growth forests. The result was the single largest population analysis ever

done for an endangered species. Among those who shared their data, the

conclusions were clear and unanimous: The northern spotted owl was indeed in

serious and rapid decline. Across its range, its survival and reproduction rates

were dropping, and these losses appeared to be accelerating (21).

A Moment. . .
, p. 223: "By the theory that local variations in climate and diet

convert creatures into different species, a black man who lives in Seattle, gets
rained on, and eats salmon would be a different 'species' from a white man who
lives in stifling humidity in Louisiana and dines on gumbo. By this theory the

human race contains hundreds of entirely distinct species. The typical northern

and California spotted owls appear more alike than the typical American and
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Asian. But according to orthociox doctrine, the different people are identical

while the similar birds are drastically different."

Correction: This statement reveals a serious ignorance of genetics and

evolutionary biology. Speciation requires some sort of genetic barrier and time.

Human beings can and do move long distances, mixing up their gene pool.
When DNA is studied to ascertain the differences between members of various

human races, humanity as a whole is found to be strikingly uniform, especially
when compared to different animal subspecies.

As Steve Jones, professor of genetics at the University College, London, and
editor of the Cambridge Encyclopedia of Human Evolution, has written:

"Humans are a rather homogeneous species, perhaps because they evolved so

recently.. . . Other creatures vary much more from place to place.. . . The genetic
differences between snail populations of two adjacent Pyrenean valleys is much

greater than that between Australian aboriginals and Europeans. That between
the orangutan of Borneo and that of Sumatra, just a few miles apart, is ten hmes

greater than the difference between any pair of human groups.. . ." (22).

A Moment. . . , p. 225: "Yet with the exception of Pacific Coast salmon, whose
1990s runs were unequivocal disasters, only a handful of the supposed 1,400

additional dying Northwest old-growth species has shown worrisome

population trends in studies. Just one, a bird called the marbled murlet [sic], has

been classified threatened under the Endangered Species Act.. . . About a half

dozen plants in the region are
~

missing in action' — not observed recently,

though known to prosper elsewhere.. . . So far in the postwar era there are no
known extinctions of animals or vascular (loosely, green-stenmied) plants in the

Pacific Coast forests.. . . Several mammals, among them the red vole and the

fisher, are believed in decline. But so far zero known extinctions."

Correction: First of all, Easterbrook neglects to mention the approximately 7,000

species of arthropods that scientists estimate are closely associated with old-

growth forests. Most of these species have not been studied carefully enough to

know their population trends (23). More importantly, Easterbrook himself

admits that a species of bird, several kinds of mammals, and a half dozen species
of plants

— in addition to the northern spotted owl — are declining or

disappearing from Northwest forests. He also mentions the precipitous decline

of the Pacific Coast salmon, which has led to the collapse of the area's once-

thriving commercial and sport-fishing industries. How many signs do there

have to be before an ecosystem is recognized to be in serious trouble?

A Moment. . . ,p. 225: "Zero knowTi postwar extinctior\s in the Pacific Coast

forest belt. Combined with the prospect that there exist many more spotted owl
than previously estimated, this raises the question of whether the owl instant

doomsday, which has cost thousands of honest people their livelihoods and

occupied the attention of presidents, is at heart a false alarm."
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Correction: To the contrary, it was the "instant doomsday" of economic collapseas trumpeted by the timber companies, that has proven to be a false alarm Three
years mto the imposed restrictions in logging, Oregon has posted its lowest
unemployment rate in a generation, of just over 5 percent. Some rural counties
show a rate of about 2 percent. Indeed, there are signs of impending labor
shortages, and even the most timber-dependent counties in southern Oregon
report rising property values and a net increase in jobs (24).

Moreover, instead of making boards from 300-year-old trees growing on public
lands, lumber mills are substituting smaller trees from private tree farms. As the
mayor of Springfield, Oregon, said, "Owls versus jobs was just plain false." (25).

A Moment. ..,p. 227: "Consider that from 9,500 (the White Houses own number)
to 85,000 jobs will be abrogated by the Clinton owl plan. The lost jobs are skilled
high-wage employment of the sort that real-world Americans who aren't lawyers
or consultants need to send their children to college."

Correction: To the contrary, the average wage throughout Oregon has actually
risen since the ban was placed on old-growth logging. And no net loss of jobshas occurred. Instead, many of the loggers who have lost their jobs are being
retrained for high-skilled jobs in health care and high- tech industries. As Ed
Whitelaw, professor of economics at the University of Oregon, has said, "These
100,000 job loss figures were just fallacious; they came out of a political agenda.Yet when I would say this, I was dismissed as an Earth-Firster or something."

Chapter 30 (which deals with extinction worldwide).

Easterbrook's arguments in his chapter on endangered species are equally
problematic. While disputing the conclusions of natural scientists and wildlife

biologists that human activities are causing the planet to experience a loss of
species of major proportions throughout the globe, he rehes on inaccurate
assumptions and faulty reasoning. Easterbrook also makes repeated technical
errors, such as confusing different species.

Moreover, as in the spotted owl chapter, he fails to grasp the difference between
the better counting of existing numbers of species with observed trends that
show that many of these species are in decline. This is evident when he wrongly
dismisses as contradictory the increasing scientific estimates of the total number
of species on Earth, and the consensus of biologists that extinction is proceeding
at a rate unprecedented since the close of the age of the dinosaurs.

A Moment. ..,pp. 556-557: "Roughly since the 1970s ecologists have claimed a

rising degree of species loss caused by human activity. And in this same period
researchers have supposed the natural world to contain far more species than
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once believed. These two trains of thought are barreling toward each other on

the same track."

Correction: These statements are not contradictory. Virtually all biologists agree
that the world is facing an alarming loss of biodiversity, caused by human
actions. (27). Based on current trends of habitat destruction, it has been estimated

that between 1 and 11 percent of the world's species will be convmitted to

extinction by the year 2015 (28).

Meanwhile, estimates of the total number of species now on the Earth are

increasing, as biologists turn their attention to poorly studied groups of animals

and plants in out-of-the-way places (29).

S.L. Pimm These two issues are also explored in considerable detail in my review

in Science. In that paper, I show that the figure of 1% "committed to extinction"

is absurdly low — it assumes that we will protect the planet in its current

condition — and, moreover, preserve 90% of the species that are now declining

towards extinction. For birds, 11% of the planet's species are on a track to

extinction already and this rate will almost certainly accelerate. Simply, these

estimates from EDF are on the conservative side.

A Moment. . . ,p. 558: ". . . [the biologist Edward] Wilson . . . now projects a

human-caused loss of 50,000 species per year, or 137 daily.. . . Under [this] loss

estimate . . . about 1.1 million extinctions should have occurred globally since

1973. As America contains six percent of the world's land mass, a rough

proration would assign six percent of that loss, or 66,000 extinctions, to the

United States. Yet in the period only seven actual U.S. extinctions have been

logged. There is a rather amazing gap between a projected 66,000 and a

confirmed seven."

Correction: Here, Easterbrook's logic is based on scientifically inaccurate

assumptions. First, he assumes that the distribution of species is roughly

proportional to the land area. We know this isn't true. The rain forests, for

example, occupy only 6 % of the Earth's land surface but contain more than 50 %
of the world's species, in almost every well-studied taxon, including birds, fishes,

and vascular plants (30). Of the approximately 250,000 known vascular plant

species, about two-thirds reside in the tropics and subtropics, and in just three

countries, Colombia, Ecuador, and Peru, almost one-sixth of the world's plants

can be found on just 2 % of the world's land surface (31).

Easterbrook further assumes that rates of habitat destruction, the primary cause

of extinctions, are roughly equivalent across the globe. This, too, is incorrect.

Over the past decade, the tropical forests have been shrinking almost 1 % a year,

on average, while the forests in the temperate areas of industrialized countries

have increased slightly over the same period (32).
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A Moment. . . ,p. 559: "In 1993 two authorities on biodiversity, Michael Bean and

David Wilcove of the Environmental Defense Fund, tallied 27 extinctions of

North American fish species and subspecies since the year 1950. The Bean-

Wilcove estimate is double the rate for the first half of the century, again a clear

danger sign. But it's also a fish loss of about one per year, a figure impossibly

low if pessimists . . . are right about their projections of annual losses by the

many thousands."

Correction: Easterbrook ignores that rates of extinction for particular types of

species
— in this case fish— may not be the same as rates for other types. Nor

does he acknowledge that rates in one region may not be comparable to rates in

other regions.

Moreover, Bean and Wilcove, the authors of the cited letter, are pessimistic about

the overall rate of species loss in the United States. The number of species

identified by the U.S. Fish and Wildlife Service as threatened or endangered
continues to grow, as many natural areas in the United States that contain rare

and localized species are developed.

A Moment. . . ,p. 562: ". . . as Ariel Lugo, a Forest Service ofticial in Puerto Rico,

pointed out in a 1991 issue of Science, when pristine forests are cut they do not

vanish; rather, the next step is usually new second-growth forests. Many species

from the pristine forest adapt to the second-growth habitat and continue living..
"

Correction: First, forests don't always regenerate after being cut. Tropical rain

forests, for example, are among the most fragile of ecosystems, containing thin

soils, whose nutrients and minerals are washed away quickly by rain after

deforestation. There are large areas throughout the American tropics where

forests have been converted to cattle pastures, sugar cane fields, and other non-

forested habitat. Many of these altered habitats will be very difficult if not

impossible to restore to their previous, ecologically diverse conditions (33).

Second, many species are unable to adapt to second- growth habitat. An example

from the United States is the now-extinct ivory-billed woodpecker (34).

S.L. Pimm As already discussed, the species losses following the forest clearings

in the eastern U.S.A. are almost exactiy what ecologists would predict.

A Moment p. 562: "Most troubling is a fimdamental inconsistency in the work

of Wilson.. . . It carmot be that a human-caused mass extinction occurred just

11,000 years ago, that ten million years must pass for nature to recover naturally

from mass extinctior\s, and that today biological diversity is the highest ever."

Correction: These three points are not related to each other as if in mathematical

equilibrium. Measured over millions of years, global biodiversity has increased,

as demonstrated by the fossil record (35). Yet 11,000 years ago, roughly three-
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quarters of the large mammals in the Americas were hunted to extinction

(victims included long-horned bison, sabertooth cats, dire wolves, and ground
sloths). The mammalian biodiversity in the Americas has not recovered (36). But

because mammals are only a small proportion of the world's species
— less than

0.3 percent, as currently described — the demise of some of them does not

significantly change the numbers on species abundance (37).

The fossil record also indicates that it commonly takes millions of years for

affected groups to regain their diversity following major extinction events.

S.L. Pimm First, the impact of Stone Age cultures is more dramatic than EDF
contend. In the last 1000 — 4000 years, across the Pacific, Polynesian colonists

eliminated about 2000 species of birds— or about 15% of the planet's total.

There is no evidence that biodiversity is increasing following this slaughter.

Indeed, it continues to decline. Second, we know from previous extinction

catastrophes (like that at the end of the Cretaceous), that recovery times are on

the order of tens of millions of years.

A Moment. ,pp- 562-568: On these pages, Easterbrook presents what he calls

"An Endangered Species Scorecard." He refers to the Endangered Species Act

and says, "Let's take a look at what is happening on the list." He then proceeds to

examine superficially 24 species or species groups for the trend in their numbers.

Correction: Of the 24, only 13 of his examples are unequivocally correct. In

several cases he refers inaccurately to a group of animals as a single species
—

the kangaroo rat, for example (p. 563). TTiere are many species of kangaroo rats,

only some of which are on the endangered species list. Six times— or 25 % of his

examples
— he is simply wrong about whether a species or group of species is

represented on the endangered species list: Mute swans, harp seals, tuna, sharks,

wild turkeys, and mustangs have never made the list. He makes other errors

within his inventory:

A Moment. . . ,p. 563: ". . . political sentiment has run strongly against returning

the wolf to Yellowstone, for fear that someday a child touring the park may be

snatched and killed."

Correction: Though some people may have expressed this fear, the opposition to

the reintroduction of wolves was and continues to be driven primarily by the

fears of ranchers that it will lead to loss of livestock (38).

A Moment. . . ,p. 567: "Mountain lions, also called cougars, were extensively

bounty-huntecl in the nineteenth century, and by the 1960s were believed extinct

in North America . . . Oddly enough, the Fish and Wildlife Service still classifies

the eastern cougar as extinct, yet nevertheless also classifies it as an endangered

species that cannot be hunted."
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Correction: Mountain lions were never believed to be extinct in North America.

The species has always been seen in the West (as well a? throughout Central and
South America). The eastern cougar, a particular subspecies of the mountain lion,

is widely believed to be extinct, but unconfirmed sightings are reported from
time to time (39).

A Moment. . . ,p. 567: "...the steller [sic] sea lion . . . was listed as threatened in

1990 in response to a lawsuit by environmental groups, though about 65,000

steller sea lions are estimated to exist."

Correction: The Steller sea lion was listed because of sudden and severe

population declines throughout its range, with an overall decline of 78 %
between the 1950's and 1990. The greatest loss occurred in the eastern Aleutians,

where 10,802 sea lions were counted in 1985 but only 3,145 in 1989 (40). Declines

of this magnitude and rate, by any calculation, justify protection.

A Moment. . . ,pp. 567-568: "In the last decade environmental litigators have

pressured the Fish and Wildlife Service to list creatures at any sign of population

decline, regardless of whether the decline appears to engage a threat of

extinction. This means a conrmon invocation of doomsday cant — that "more

and more creatures are being listed as endangered every day'
— is deceptive,

since the listings are based on increasingly lenient criteria and now may be

registered even when a creature is numerous."

Correction: The reality is really the reverse of what Easterbrook asserts. Most

species are listed too late rather than too early to ensure their survival.

According to a recent study, the median population size of an animal species at

time of listing was just under 1,000— well below the level generally considered

viable; for plant species the median population size was fewer than 120

individuals, and 39 of these species were listed with ten or fewer known
members. (41).

A Moment. . . ,p. 570: "In the Western world at least, if most imperiled species

could make it through the period from the 1940s to the late 1970s— when gross

pollution was everywhere, development was unrestricted, and the Endangered

Species Act did not yet exist— then those species have already passed the worst

test that will be administered by man."

Correction: First of all, imperilment is a site-specific phenomenon, and over most

of the globe, including major portions of the Western world, there are few laws

to protect endangered species. Moreover, in much of the world, including many
developed nations, habitat destruction continues unabated. Species whose

habitats have been partly or entirely spared in the past, but are now finding

themselves increasingly squeezed, will find little comfort in Easterbrook's

unwarranted optimism.
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Finally, in the future, human-caused climate change stands as one of the greatest

threats to the survival of species, a prospect which, so far, the world has made
little effort to forestall (42).

A Moment. . . ,p. 571: "In Monterey County, California, the bush lupine, a native

plant, is protected under the Endangered Species Act. About 200 miles away at

the Lanphere Christensen Dunes Preserve in Humbolt [sic] County, California,

where the bush lupine is not native, the Nature Conservancy has been trying to

eradicate the same plant. It's hard to get your head aroimd the notion that a

plant can be so wonderful in one place that it deserves federal protection yet so

horrible 200 miles away that it must be destroyed."

Correction: Easterbrook confuses two strikingly different species of lupine
— one

highly endangered, the other not. The endangered species is Lupinus tidestromii,

or Tidestrom's lupine, which is not a bush lupine but a creeping perennial found

in only three dune systems in California. The other species, which the Nature

Conservancy is trying to eradicate from the Christensen Preserve in Humboldt

County, is the Lupinus arboreus, or yellow bush lupine, a much more common

plant (43).

S.L. Pimm One hopes that Mr. Easterbrook is more careful with his taxonomy of

micro-organisms. Species in the genus. Salmonella can be both fatal and an

essential ingredient of brie and camembert cheeses.

A Moment. . . , p. 572: ". . . species arriving from someplace else do not possess

mystical superpowers. Tney are just different, and the local ecology needs time

to react to the difference."

Correction: The fact remains that the introduction by humans of exotic species

into ecosystems often leads to the imperilment and /or extinction of native

species (as Easterbrook himself has pointed out, one paragraph earlier, with his

example of the loss of several bird species on Guam after the accidental

introduction of the brown tree snake). Indeed, of the known causes of animal

extinctions since 1600, introduction of exotics ranks with habitat destruction as

the most important (44).

A recent study found that the introduction of new species was a major cause for

the listing of 41 species as threatened or endangered in the United States, and a

contributing factor in the listing of 160 more, since the establishment of the

Endangered Species Act (45). Another study found that over the past century,

the introduction of new species has been a contributing factor in 68 % of the

extinctions of North American fish (46).

S.L. Pimm EDF has again been more conservative in their criticism than I would

have been. Our summaries show that introduced species have been the single

leading cause of extinction historically. Their economic impact is enormous.
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"The loss of several bird species on Guam" misses the point. The brown tree

snake exterminated all Guam's land birds. Moreover, a local physician has told

me that he estimates that about 50 people a year seek medical attention for snake

bites. We ignore these warning signs at our peril. If this snake were to reach the

Hawaiian islands its ecological and economic impacts would be devastating.

A Moment. . . ,p. 573: ". . . many environmental groups, including the normally
clearheaded Environmental Defense Fund, have succeeded in pressuring some
states to outlaw possession of 'exotic' species

— animals endangered in other

nations, but not in the U.S.— and have asked Congress for national legislahon to

that effect, depicting the notion of private U.S. stocks of endangered species from

other shores as an odious hoarding. Yet ... on a Texas ranch [there are] more

representatives of the endangered scimitar-homed oryx than can be found in the

species' native Africa.. . . It's hard to imagine how outlawing [this] collection will

aid the survival prospects of the scimitar-homed oryx."

Correction: First of all, EDF has never tried to pressure any state to outlaw

possession of exotics. Secondly, he defines "exotic" erroneously. Exotic species

are plants or animals that have been introduced, deliberately or accidentally, into

countries or areas where they do not normally occur; whether they are

endangered or not is irrelevant. Thirdly, his suggestion that the rationale for

such restrictions, to prevent "odious hoarding" by private collectors, is wrong.
The motivation of states that have imposed restrictions on exotic-game ranching
has been to prevent the transmission of diseases and parasites to native wildlife

(47).

A Moment. . . ,p. 575: "One looming absurdity is beetle protection [by the

Endangered Species Act] ... If beetles start receiving the instant-doomsday

treatment, species protection will have veered into nonsense."

Correction: Would Easterbrook have the Act specifically exclude beetles from its

protection just because there are thousands of species of beetles? Or because

beetles are small? What could be the logic behind this statement, especially if he

believes that, as he writes on the very next page (p. 576), "every animal on Earth

may be vital to the cosmic enterprise"? Indeed, obscure creatures often yield

things of value; witness the derivation of penicillin from a bread mold or an anti-

leukemia drug from the rosy periwinkle.

S.L. Pimm Australian pastures were being seriously degraded because cow dung
was not broken up by beetles (as it is elsewhere). The vegetation that grew in the

nitrogen-rich dung was unsuitable and perhaps poisonous to the cattle. 'The

solution was to introduce the appropriate species of beetle. Mr. Easterbrook

should try telling Australian cattle ranchers that beetles are "nonsense."

An ecologically equivalent beetle is the subject of the first chapter of Mann and

Plummer's Noah's Choice (see below). In pitting a beetle against the needs of



135

22

Native Americans, these authors seek to trivialize the Endangered Species Act.

In doing so, they overlook the well-established connectiorxs between unloved

and obscure animals and plants and our economic well-being.
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C.C. Mann and M.L. Plummer's Noah's Choice

The first review is also by Dr. David Wilcove. Dr. Wilcove deals with the general
themes this book raises, and not its details. Those details are often hilariously

wrong. I learned, for example, that the undergraduate lectures I received from
Charles Elton were at Cambridge. And I've been telling everyone that I went to

Oxford during those years that President Clinton was there. Overall, it's clear

from the very large number of errors of the Elton-at-Cambridge type that, in the

haste to publish, little of this book was fact-checked. Nobody could rely on this

book as a source of information. It cannot be considered a useful, scholarly
contribution.

Dr. Wilcove writes:

To prove their hypothesis, Mann and Plummer must show that the growing
number of endangered species is causing more and more of our nation's land

and water to be declared off-limits to valuable human uses and that many
Americans are less healthy, less wealthy, or simply less happy as a result. It boils

down to a question of social arithmetic: Do the costs of protecting wild species
and wild places outweigh the benefits?

That's a valid question, and the authors cannot be faulted for raising it.

Unfortunately, Mann and Plummer often resort to fear-mongering and selective

use of the facts to build their case against the ESA. An entire chapter, for

example, is devoted to the Kamer blue, an endangered butterfly that inhabits

areas where wild lupines have spnmg up following a fire or other disturbance.

Based on their conversations with several scientists, the authors conclude that

saving the butterfly will require the acquisition of several large reserves, perhaps

totaling 100,000 acres. They may be right about this, although I suspect much
smaller reserves would do the trick if they were periodically burned to facilitate

the growth of lupines. Mann and Plummer then assert that restoring the species
to "complete health" requires the creation of a network of large reserves

throughout the range of the butterfly, from the Atlantic Coast to the Great Lakes,

connected to each other by "stepping-stones" of suitable butterfly habitat,

perhaps usurping portior^s of Chicago and Toledo in the process, at a cost of

billions of dollars. The ESA does not require anything so absurd; its vastly more
modest goal is to pull species back from the brink of extinction, not restore them
to their pre-industrial abundance. The entire scenario is more science fiction

than science.
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Having turned the Kamer blue butterfly into a veritable Godzilla, Mann and
Plummer then raise the specter of thousands of other endangered species

— from
Kanab ambersnails to Florida scrub jays to Kentucky cave shrimp

— each

demanding that its piece of the world be declared off-limits to development,
until little remains for human use and enjoyment. The authors pay little

attention to the fact that endangered species are not randomly scattered across

the landscape; most are clustered within a small number of discrete hotspots
which, if identified and protected, will vouchsafe much of the earth's

biodiversity. BirdLife International, an international conservation organization
based in Cambridge, England, has calculated that 70% of the world's imperiled
birds are found on just 2% of the earth's land surface. Within the USA, the Lake

Wales Ridge of Florida and the Ash Meadows oasis in Nevada are two examples
of small areas harboring multiple endangered species.

Mann and Plummer repeatedly assert that Congress had the wool pulled over its

collective eyes when it enacted the Endangered Species Act. They believe that

legislators never intended to create a law that protects lowly bugs and clams as

fiercely as it protects bald eagles and grizzlies. How, then, do the authors

explain the fact that Congress has re-examined and re-authorized the ESA at

least four times since it was first passed in 1973, each time declining to narrow its

scope? Two of these re- authorizations occurred during Republican
Administrations (1982, 1988), suggesting bipartisan support for the less

charismatic species. That support may now be evaporating, but it was

undeniably present for the past two decades.

No in-depth treatment of the ESA can avoid a discussion of the infamous

controversy over the snail darter and Tellico dam. Mann and Plummer go into

exquisite detail on the habits of the snail darter, the events leading up to its

listing as an endangered species, and the outrage felt by certain senators and

representatives when that little perch almost prevented a multi- million dollar

dam from being completed (the dam was 90% finished when the fish was

discovered). But they devote only a couple of sentences to the true madness of

Tellico: The dam was 100% porkbarrel, and it has never repaid its debt to the

federal government. The federal treasury and the environment would have been

better served had the dam not been completed and one of the loveliest trout-

fishing streams in Tennessee left alone.

Is the Endangered Species Act perfect? Of course not. Can it be improved?

Absolutely. Some means should be found to reward those who in good faith

protect the endangered species on their properties for the benefit of all. The

listing and recovery of endangered species must be made to proceed more

expeditiously. But improving the ESA will require an honest, rational dialogue

about its strengths and weaknesses. That worthy objective is poorly served by
this mean-spirited book.



141

28

S.L. Pimm adds:

The discussion of the Snail Darter is particularly fanciful. I cannot imagine that

Mann or Plummer talked to anyone in Tennessee about this case. The initial

opposition to the dam was from trout fishermen, the dam violated Native
American burial grounds, and evicted farmers from long-held land. With very
little imagination, one could easily write about the 1973 Act as being a great
savior of individual rights. Rather than state that "Tellico has not proven a

complete disaster" Mann and Plummer could easily written about the

spectacular loss of wild rivers in the U.S.A. and the associated loss of amenities.

They would only need to see the long lines going into the Tennessee Aquarium
in Chattanooga, to see how many of us are fascinated by the rivers we have lost.

This mantra of progress for progress sake (and people be dammed!) pervades the

entire book. Another example is the campaign by developers to destroy large
areas of the beautiful Texas Hill Country west of Austin. Mann and Plummer
describe their experience in that area. "Driving along the verdant slopes of the
Hill Country, we found it hard to believe we were in a metropolitan area of

three-quarters of a million people. Views of apparently untouched canyons,
splendid in afternoon light, would make anyone want to have a home in those
hills. The people who have those homes also want the other comforts of

American civilization: banks and burger joints, diners and doughnut shops.. ..As

roadside billboards attested, much of the land was owned by developers with
visions of housing tracts and office parks...." Sort of brings a lump to your throat

when you realize that the ESA might have denied future generations of Texans
the right to enjoy a landscape of subdivisions and hamburger stands rather than
that natural beauty, complete with some beautiful, interesting, and now-

endangered species.
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Testimony of Ronnie Lup«, Chairman of the White Mountain Apache Tribe

Prepared For The U.S. Senate Comnittec on Environment and Public Work's

Subcommittee on Drinking Water, Fisheries and Wildlife

July 13, 1995

Dear Chairman Kempthome, Senator Reid and Members of the Committee:

I'he White Mountain Apache Tribe is honored to have been invited by this

Committee to present testimony on the reauthorization of die Fndangcrtd Species Act.

Fort Apache Indian Reservation

For those of you who are not familiar with our White Mountain Apache people and our

land, OUT reservation homeland, known as the Fort Apache Indian Reservulion, is comprised of

some 1.6 million acres of lands ranging in elevation from 2,500 feet to over 1 1,400 feet. We have

vast canyons and range land and over 700,000 acres primarily ponderosa piuc lorcst tlirough

which traverse 400 miles rivers and streatiis. Our reservation is home !o abundant game and

fish, including the once endangered Apache trout, elk, bear, mountain lion, pronghom antelope,

deei, wild mrkey, osprey and our nation's symbol, the bald eagle

In pre-reservation days, wc were entirely self sufficient and healthy in mind, body and

spirit. The sacred waters which arise on our reservation sustained us. We depended upon

wildlilc, nalivc plants and our own agriculture for food, shelter and clothing. All life was held

sacred and that tradition continues today. The first deer was never stnict down dunng a hunt

We would lei il pass so tlmt there would always be one remaining in the forest. Prayers were

always offered atkr the taking of any wildlife, giving honor to the sacrifiijc of that life for the

.airvival of our families. Prayers are still oflcrcd today when nninials .ire limited and killed.

Apache people never saw ourselves as separate from llie cailli. Wc aic one with the land.

Hunting was not for sport and trophies but to provide food and clothiug. Although wc

1
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have been masters of our lards since time immemorial, the land and its fruits have never

been simply for the taking but are elements of our responsibility for stewardship of the

lands that the Creator has provided us Our people have always been taught to respect the

land and living things. Individual ownership of land was unknown to as but our

responsibility to care for the land was Uught to us from an early age.

Our tradition of stewardship continues to guide the natural resource manageinetit

philosophy of the White Mountain Apache Tribe. Our lands were severely damaged due

to mismanagement by the Department of Interior from the time the reservation was first

established in 1 87 1 . We have since regained managerial control of our lands and arc now

in the process of repairing the extensive damages that were done to our grazing lands,

forests and riparian areas. In the past ten years, the Tribal Council has voluntarily reduced

our annual allowable timber harvest from 92 million board feet to 57 million board feet

because of our concerns about overcutting our forest and damaging our environment.

Included in this reduction has been the removal of several "old growth" timber sales

because of our cultural and environmental concerns.

Initial Experience With The Endangered Species Act

Despite the damages we have sustained, our reservation remains a rctiigc tor many

endangered and sensitive species, both listed and unlisted. Although the Endangered

Species Act was passed in 1973, our Tribe had very little involvement with the Act or its

implementation until recent years. Initially, we viewed the challenges by environmental

groups and the regulatory actions of the U.S. Fish & Wildlife Service regarding

endangered species as total hypocrisy. Those who souglit to impose the F.SA upon our

Tribe and our aboriginal lands, made their challenges from cities where they had long ago

exterminated native animals and plants and had erected cities of concrete and steel where

prairies, wetlands and other wildlife habitat once existed. The species found on our

reservation that are listed as "endangered" arc rare because there are few healthy habitats

elsewhere. Our reservation is home to many of these plants and animals because we have

J..'

•!i :,
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managed our lands well.

In our Apache tradition, wc do not manage our lands for the benefit of a particular

species vve strive to protect the land and all the life forms that it supports. Our homeland

is too vast to manage for just one species. Our reservation traverses five life /ones Irom

Upper Sonoran to Sub-Alpine Forests. The diversity of our land provides habitat for a

wide variety of plants and animals and each is important to us. The pressures of

environmentalists and the Ecological Services Branch of the U.S. Fish and Wildlife Service to

manage oar lands for a single species was a contradiction to our view of life.

The Endangered Species Act Does Not Apply To Indian Tribes

It has always been our view that the Endangered Species Ac; does not appl> to the White

Mountain Apache Tnbe and Indian Tribes generally. Nowhere in the Act docs it specify that the

Act applies to Indian Tribes. Congress has the power to make the .Act apply to Tribes but until it

has spoken, it cannot be assumed that it applies or that the Tribe is bound by its dictates. In the

past four years, we saw increasingly aggressive action by the U.S. Fish &. Wildlife Ser/ice,

perhaps because of lawsuits against that agency, to establish cntical habitat and to list

endangered .species on our tribal lards. Nevertheless, having managed our land so well for

hundreds ol yeuxs, we wen; confident that the Act would not affect our lands or our people

Then, one after another, critical habitats were proposed that would include our reservation

lands for the loach minnow, Arizona willow, razorback sucker, and Mexican spotted owl.

Because our reservation is a refuge for many endangered plants and animals that it was probable

that new proposals would be made in the future. It soon became apparent that the Congressional

goals of tribal self-govemance, tribal self-determination and economic self-sut'ticiency could be

paralyzed by third pailies filing lawsuits against the U.S. Fish & Wildlife Service to force the

Service to declare critical habitat on our reservation. Such a designation would aftect our

sawmill, ski area, cattle industry, development of recreational facilities and our entire wildlife

dnd land management philosophy. The prospect of oar aboriginal lands being controlled by

environmental activists living hundreds of miles from our homeland was too much to

bear and so we adopted resolution 2-94-060, on February 24, 1994, which prohibits anv

federal or state agency from entering our Fort Apache reservation for the purpose of

3
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conducting any studies or sample collection of any kind whatsoever. \Vc were

particularly affronted by the implications that we were not capable of maiiaging our lands.

The tcnsitm between our Tribe and U.S. Fish & Wildlife Service and the mandates

of the Endangered Species Act as interpreted by the Service, gave rise to unique

negotiations betv.een Tribal Chairman Ronnie Lupe and the Director of the U.S. Fish and

Wildlife Service, Mollie Beattic Through the outstanding statesmanship of these two

leaders, a Statement of Relationship between the White Mountain Apache Tribe and the

U.S. Fish & Wildlife Sers'ice was signed December 6, 1994. A copy of that Statement of

Relationship IS attached. '-"
""

The Statement which was negotiated on the basis of a mutual respect for a

govemment-to-govemment relationship rather than rcgulator-to-regulatee, recognized the

aboriginal rights, sovereign authority and the Tribe's capacity to self-manage our lands

and resources as a self-sustaiiiijig homeland of our Apache people. Conversely, the

Service's technical expertise in fish, wildlife and plants was recognized as a significant

resource for my Tribe's management of the ecosystems and associated sensitive species

on our reservation. The Secretary of the Interior's trust responsibility to the Tribe was a

guiding precept in the development of the Statement of Relationship. Both parties

realized that improved communications and working relationships that recognized both

aboriginal rights and the mission of the Service was harmonious with the Tribe's

economic development and Congressional goals of Iribal self-determination,

self-governance and economic sufficiency.

The Statement of Relationship has been implemented and we are proud to say it is

one of the most successftil examples of federal-tribal cooperation in existence today. It

works because it was based on mutual respect for our govemment-to-govcrnment

relationship [t works because we were given the opportunity to prove that we could

self-manage our lands as we had done for centuries and that our management plan for the

Mexican spotted owl was superior to any protection that could be provided the owl by
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designating critical habitat on our reservation. Wc are also developing integrated

resource management plans and habitat management plans for other sensitive species,

keeping in mind the overall goal of habitat management not management "species by

species". Since the signing of the Statement of Relationship between the U.S. Fish and

Wildlife and our Tribe, the focus of our activities has shifted from confrontation over

legal issues to collaboration on issues of science and management. Wc arc cooperating on

a number ofprojects including wetlands and riparian restoration. But we still have our

dift'erences as tiie proposed reintroduction of the Mexican wolf over the objections of the

Tribe demonstrates.

Indian Tribes Should Be Excluded From The Endangered Species Act

The White Mountain Apache Tribe would prefer that Tribes be excluded from the

requirements of the Act and that ihe traditional and time-honored Congressional

deterencc to 1 nbal sovereignly. Tribal self-govemancc, self-determination and economic

self-.sufticiency not be weakened. We arc fearful that private parties with narrow

.selt-serving agendas will seek to control our destiny and that of our aboriginal and

ancestral hoiii&land if the Act is draAcd to appl^ lu InUiiin pvoplc and their londj.

Abrogation of oui .sovereign imntunity would aubjccl U3 to countloas and extremely

expensive lawsuits. Our goals of economic self-sufficiency could be paralyzed. We are

fortunate that we had fiinding from our limited resources to spend the thousands of dollars

necessary to develop an Arizona willow economic impact study, a Mexican spotted owl

management plaru and to respond to the other proposals for critical habitat on our

reservation. However, these responses to regulatory requirements of the Act

unnecessarily deplete our financial resources and deflect us from accomplishing our

Tribal goals. We recommend that the Act specifically exclude Indian Tribes. Tlic U.^.

Fish & Wildlife Service's concerns about sensitive species on reservations should be

considered as part of the trust responsibility of the Depanmem of Interior to insure that

Tribes receive adequate technical assistance and fiinding to respond to those concerns.

5
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Wc arc not here to say that wc can take the last fish or the last deer, that is not the Apache

way But the paralyzing imposition of the Endangered Species Act through private

litigation and unreasonable federal regulation should not be allowed. Wc arc self-

regulating I four homeland is destroyed, we have nowhere else to go. We will not allow

that to happen We only ask that Congress continue to respect our stewardship over our

aboriginal homeland.

Science and Policy
"^

, ,

The Committee's invitation of June 30, 1995 asked our opinion on the appropriate

relationship between science and policy in implementing the Act One ofmy Tribe's

concerns is how the federal government can insure that it obtains the best scientific

information available before it makes difficult policy decisions in regard to the listing and

conservation of threatened and endangered species. Too often the scientific data on an

endangered species is so scant that even the "best available scientific data" is insufficient

to make policy decisions thai carry heavy socio-economic impacts. The species listing

process should be amended to go beyond "best available data" to include collection of

some reasonable level of additional verification data to support listing. Accountability in this

area is presently lacking.
' . . -^

l-or example, two years ago, the Arizona willow was proposed for listing by the

Service. One Service botanist believed that it only existed on our reservation. One of

tho..e Arizona willow sites was within our Sunrise Ski area. Critical habitat designation

fit the Arizona willow could stop any expansion or even some cxi.sting operations at the

ski area. With our 40% unemployment rate, any termination of employment opportunities

is devaslaling. What disturbed us was that there seemed to be very little research as to

whether or not the Arizona willow existed in other areas off the reservation. A policy

decision to list the Arizona willow was made by one botanist withoni policy guidelines or

reasonable concerns about its impact on the Tribe. At a minimum, the botanist should

have at least explored similar elevations and topography within the western United States.
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By chance, members of the National Forest Service in Utah came lo our reser%'ation to

look at our Arizona willow and were excited to find that thousands of the same plants

existed in Utah. Despite this knowledge, there was still reluctance on the part of the

Service botanist to give up the listing of the Arizona willow as her "pet project", even in

the face of overvshelming evidence that the Arizona willow was not endangered, should

not be listed and that critical habitat was not necessary.

There should be a policy in place which would require the Service to meet a

threshold level for scientific data regarding a plant or animal before it is listed as

endangered and critical habitat is declared. Also, a Tribe or local government should be

given the opportunity to develop a management plan for the species or for ecosystem

management before critical habitat is imposed for a single species.

In the case of the Arizona willow, some Ser\'ice botanists even suggested that

wire cages be built aroimd the Arizona willow to prevent elk and other wildlife from

feeding on it. Also, because flooding destroys the Arizona willow and heavers cause

rivers to flood in the areas where the Arizona willow grows, that beavers be controlled so

that they do not build dams that might flood the willow. Such individual species

management is not natural and does not work. There is even some belief by some experts

that the Arizona willow is only an interim step in that plajits' development to another type

ofform. The Act should provide that scientists not be the policy makers and that certain

investigations must be completed before recommendations are made for listing or

declaration of critical habitat Even if critical habitat could be declared, an opportunity

should be provided for affected persons to draft an acceptable management plan, which in

most cases will provide greater protection than critical habitat.

Funding

It is our view that the ESA does not apply to I'ribes and that Tribes should be

specifically excluded because of the reasons presented above. However, if Tribes arc

specifically included by Congress under the ESA, then adequate funding and cooperative
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incentives for the management of threatened and endangered species should be available

to Tribes. Presently, under Section 6 of the Act, entitled "Cooperation with the States",

funding programs arc made available only to States. The lack of Tribal funding

mechanisms under the ESA places a huge financial burden on Tribes to manage sensitive

species. Our Iribe and most other Indian Tribes prefer not to receive funding assistance

through the States if possible due to long standing and historical tensions that have

existed between the two sovereigns.

Species Management vs. Ecosystem Maaagement

As discussed above, a major problem with the concept of critical habitat as

presently applied is that it forces land and resource managers to focus on species specific

management rather than allowing landowners/tribes to implement measures aimed at

improving or maintaining overall ecosystem health to the benefit of all associated species.

Because critical habitat designations are driven by individual species listings,

management agencies, especially federal land management agencies, are required to

hastily throw time and money and other resources at individual species and their habitats,

without really considering the long term impact on other associated species or the

atliected ecosystem.

It is our view that it is more practical to view a particular species "endangcrmcnl'

as an indicator of overall ecosystem health. And accordingly, land management policies

should be rc-cvalualed and modified to improve the overall health of the ecosystem for

all associated species and related resources rather than managing for the one species that

happens to be showing the greatest adverse effects. It is our belief, consistent with our

traditional values arid philosophy, that managing ecosystems rather than individual Ibted

spcvies is the most practical long term approach to preserving biodiversity which is the

ultimate intent of the Endangered Species Act

Litigation

It has been our experience that the enviroiunental groups appear to he more than willing
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to throw money at litigating their species specific agenda but have shown little responsibility or

accouniabliuy tn actually proiecUng species on Hie grouna. The lawsuits tiroughi hy the

environmentul groups are often indefensible by the Service. The timelines of the Act encourage

the filing of lawsuits and the recovery of huge amounts for attorneys fees for the environmental

groups and, therefore, the Service and other land management agencies spend tr.ore time

attending to litigation than on managing fish and wildlife re.>!ource.s. 'ITiere is little time avxilahV

for the U.S. l-ish & Wildlife Service to negotiate with state, local or, tribal governments, to

establish alternatives to critical habitat designation. Alternatives such as providing technical

assistance for development of management plans so that critical habitat does not have to be

designated for a particular species.

Before the Statement of Relationship, our staff spent many hours trying to negotiate the

buieaucratic maze of the Fish and Wildlife Service, understand the nuances of the Endangered

Species Act, and posturing for potentiaJ litigation. There was little time for actual field work. But

today we have programs in which we are protecting sensitive habitats usii\g funds from the

Service and the labor ofour Tribal youth. This approach seems to be more directly related to

'

protection of endangered species than bureaucratic fighting and protracted litigation.

Conclusion

In conclusion, I want to reiterate that Indian Tribes should not be included under the

Endangered Species Act. Indian Tribes are sovereign nations with a toist relationship to the U.S.

OoverauiciiL Do not violate this trust by imposing alien values .vid burdensome bureQUcnitio

procesbes on us. Kveryonc who has worked for or with the Tribe states that more has been done

to protect endangered species on our lands through the cooperation established in ihe Statement

of Relationship than could ever be achieved by trying to enforce some federal law.

Thank you for allowing me to share my thoughts with you on this important issue.
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STATEMENT
of the Relationship between the

WHITE MOUNTAIN APACHE TRIBE

and the

US FiSH AND WILDLIFE SERVICE

EUREQSE
Tribal sovereignty and Service legal mandates, as applied by the Service, have appeared
to conflict In the past, but both the Tribe and the Service believe that a working

relationship that reconciles the two within a bilateral govemment-togovemment
framework wl!i reduce the potential for future conflicts.

I. GUIDING PRECEPTS
• The Tribe and the Service have a common Interest In promoting healthy ecosystems.

• The Service recognizes the Tribe's aboriginal rights, sovereign authority, and
institutional capacity to self-manage the lands and resources within tine Fort Apache
Indian Reservation as the self-sustaining homeland of the White Mountain Apache
people.

• The Service's technical expertise in fish, wildlife, and plants establishes it as a

significant resource for tiie Tribe's management of die ecosystems and associated

sensitive species of die Reservation.

• The Service has a trust responsibility and Is required to consult with the Tribe, as

articulated In Order No. 3 I 75 by die Secretary of the Interior, regarding any of its

activities tiiat may affect die Tribe's trust resources and die susuined yield of those
resources. Such activities will support die Tribe's self-determination and economic

self-sufficiency.

.VioMm«ftl nf RttUlttnnshifi
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The Tribe and the Service acknowledge that delays In communication as well as

unclear lines of communication have led to problems In the past. The Tribe and the

Service agree that clarlflcadon of dils bsue through Implementation of the concepts

contained In this statement will ensure early two-way Interactions and will lead to

productive resolution of Issues of mutual concern.

The Tribe and the Service agree and recognize that this statement and any process

established by It do not preempt or modify the respective rights and responsibilities

of either entity.

II. TRIBAL MANAGEMENT
• The Tribe Is continuing to institutionalize internal processes for planning, review,

regulation, and enforcement to ensure that economic activity on Its reservation It

consistent with traditional Apache values for living In balance with the natural world.

• The Tribe will complete Integrated resource management plans on a watershed basis

that promote tribal goals, Including sustained yield. These plans will direct the

assessment, management, and restoration of ecosystems in accordance with tribal

values. Other tribal resource management plans must conform to die conservation

guidelines and practices established in the Integrated resource management plans.

• In the interim, the Tribe b preparing an Ecosystem Management Plan tiiat addresses

sensitive species, based on existing knowledge, active consen/adon practices, and

current management plans. The plan will be continuously enhanced with new

Information obtained from ongoing surveys, habitat assessments, and other planning

processes.

III. COMMUNICATION
• The govemment-to-govemment relationship requires working with the White

Mountain Apache Tribal Government and Its resource management authorities,

including the sharing of technical staffs and Information, to address Issues of mutual

Interest and common concern. Both the Tribe and the Service recognize, however,

that release of tribal proprietary, commercial, and confidential Information may be

restricted by either the Tribe or the Service.

• While the Tribe and the Service encourage open, informal discussion to facilitate

proactive, cooperath/e efforts; formal communications follow the oudlne In Table I .

Stablntm of RMlaiionship Z
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Muaial agreement on communkadons with outside parties will promote the

Innovative and creative process that the Tribe and the Service have agreed to pursue.

• The Service and the Tribe acknowledge that the Tribe manages access to and Is

responsible for the safeguarding of Information on tribal ecosystems, flora, and fauna

(Including federally endangered, threatened and candidate species). Tiie Tribe will

establish protocols for the $afel<eeping and dissemination of such information.

• Whenever the Ser\'lce considers a change in the status of a species that may exist on

the Reservation now or in the future, It will promptly notify the Tribe's Endangered

Species Coordinator. Concurrently, the Service will Indicate what scientific

Information Its presently has, the nature of the Service's concern, and what

additional Information and management would render unwarranted the elevation of

Che species to a more protected status or would encourage tiie delisting of the

species.

• The Ser\'ice'5 Director of Region Z will be the contact person for crossi egional

communications on any Service activity that may affect the Tribe and tribal land

management.

• The Service's primary contact point with the Tribe is the Arizona Fishery Resources

Office In Pinetop, Arizona, which has decades of experience in woriclng witin the

Tribe to promote healthy ecosystems, its focus or fisheries resources supports an

emphasis on sensitKe habitats, and It enjoys close proximity to and extensive

fanilllarity witii the Reservation.

• The Glia-Salt-Verde (GSV) Ecoreglon Team provides an avenue for die Service and

the Tribe to implement cooperative projects to assess and restore sensitive

ecosystems In accordance with tribal goals; in particular, the restoration of degraded

riparian areas and die elimlnadon of introduced species considered detrimental by

th« Tribe. The Service will Invite the Tribe to send represenutives whenever the

Team meets to discuss goal-setting or tasks for tiie types of ecosystems that exist on

the Reservation.

IV. COORDINATION
• Upon tribal request, tiie Service will provide technical assistance on the maintenance

of hejlthv ecosystems. Such a«kf3nrp will normally he prnvidpH rhrniifh rhe

Gila-Salt-Verde Ecoreglon Team.

• The Service and the Tribe will cooperatively develop and propose management

practices based upon identified threats to sensitive species and tiieir habitats for

SuHmemi c/ IUUtioniJt:p 3
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incorporation Into the Tribal Management Plan (TMP); which consists of the

portions of the Ecosystem Management Plan and Integrated resource management

plans which address sensitive species. This activity will Initially ui<e the form of lists

of sensitive species, threats, and an assessment of commonality and severity of the

threats.

The Service will notify die Tribe upon Initiation of formal or informal consulution

witii a Federal agency regarding tribal lands as soon as It becomes aware of a request.

Active management and implemenution of die TMP will generally serve as the basis

for Reasonable and Prudent Measures and Alternatives arising from formal or

Informal consultations with Federal agencies.

The Service and die Tribe wfil hold an annual conference on die TMP and Its

Implementation. The conference will be held to make year-to-year changes and will

Include field visits and recjuests for future technical asslsunce.

Adoption and implementation of die TMP will normally mean no additional special

management considerations or protection for sensitive species will be needed.

Ulkim^H
Date

/^^^<^ C^ -^"-1/
Apache Tribe Date

Staumtfu o/ tUhtionship 4
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TESTIMONY OF

JOHNHARJA
CHAIRMAN, WESTERN GOVERNORS' ASSOCIATION STAFF WORKING GROUP

ON REAUTHORIZATION OF THE ENDANGERED SPECIES ACT
OFFICE OF THE GOVERNOR OF UTAH

BEFORE THE
SUBCOMMITTEE ON DRINKING WATER, FISHERIES. AND WILDLIFE

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE

JULY 13, 1995

Thank you for the opportunity to be here today to share with you the set of

principles that the Western Governors' Association has formulated for amending the

Endangered Species Act. I would like to highlight those recommendations that focus

on the topic of today's hearing —the role of the states in the ESA.

The Western Governors' Association has worked since 1991 to develop pohcies

that would improve the implementation of the Act while preserving its goal of

conserving species. Now, after nearly four months of work by a diverse group of

state policy makers and experts on the Act, WGA has developed the attached set of

recommendations, which we call the Essential Elements document. These

recommendations, which draw on the lessons learned since the Act's enactment in

1973, have been endorsed by the governors. The working group is now translating

these recommendations into legislative language, which the governors expect to

provide for your use before the end of the month. Although I am here to explain

these recommendations, let me emphasize that the Essential Elements document

speaks for itself and I would urge you to examine it closely.

The recommendations are designed to accomplish three primary goals:
• increase the role of the states,

• streamline the Act, and
• increase certainty and assistance for landowners and water users.

Today, 1 would like to address the governors' concept of making states full partners

imder the Act. As you know, states possess broad trustee and police powers for fish

and wildlife management, including those found on federal lands within their
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borders. With the exception of marine mammals, states retain concurrent jurisdiction

even where Congress has previously limited state authority, as in the case of

endangered species. States have biologists and other experts already m the field

developing much of the information upon which ESA decisions are eventually made.

These experts are out there, building the working relationships upon which true

cooperation and success depends. The governors are vitally interested in making the

Act more workable and understandable, for when the Act's objectives are not met

or adverse trends are not addressed promptly, the problems for the species are

compounded. At the same time, rigid implementation of the Act's enforcement

provisions, create adverse impacts upon our citizens, their communities, and the

local economies.

These recommendations would enable states to retain full authority for management

of species if they take actions to conserve species either before a species is

proposed for listing or subsequent to a listing. They would allow states to retain

authority over pre-listing prevention activities. They would enable states with

species protection programs approved by the secretary to assume responsibility for

recovery planning and implementation, including critical habitat designation. Such

states also could assume responsibility for the issuance of habitat conservation

planning permits and other aspects associated with land, resource and wildlife

protection The recommendations would re-establish greater flexibility in

management of threatened species. They would create incentives for all

jurisdictions and private landowners within a state to work cooperatively to preclude

the need to list species. Of the many recommendations to increase the role of the

states, 1 would like to focus on three legislative initiatives which would:

• Retain state jurisdiction over the management of species,

• authorize and empower state conservation agreements, and

• provide more deference to state expertise and stop abuse of the petition

process to list species.

Retaining state jurisdiction over the management of species

Amendments being drafted would make states full partners under the Act by

recognizing their primary authority over fish, wildlife, and plants. The amendments

would require federal agencies to keep states fiilly informed of any activity under

the Act, and enable states, at ttieir choice, to assume the lead on various portions of

the Act. The secretary could assume authority for recovery planning in cases where
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he determines that conservation programs across the species range are inconsistent

or not complementary. He would do so only after providing the states with adequate

time to correct such problems. The secretary would be directed to jointly develop

standards, regulations and guidelines implementing those portions of the Act

affecting states, while retaining final decision making authority. Federal - state

consultations and the work of joint teams would be exempted from the Federal

Advisory Committee Act.

Authorizing state conservation agreements and the suspension of the

consequences of the Act

The amendments would authorize states to develop conservation agreements with

any federal, state, tribal and local agency and private landowner to conserve

declining species. Agreements would address those actions that must be taken by all

parties to reduce threats to species viability and to provide for species recovery, in

order to eliminate the need for listing. Once the critical parties have entered into the

conservation agreement, a state could submit the agreement to the secretary for

approval. Upon a determination by the secretary that the conservation agreement

fulfills the five listing criteria found in section 4 of the ESA, the conservation

agreement would have the force of law.

The amendments would suspend the consultation requirements of section 7(a)(2)

and the prohibitions of section 9(a)(1)(B) for any species which is subject to a

properly functioning conservation agreement within a state. The agreements would

be subject to periodic review by the secretary and subject to termination if problems
are found and corrective actions not carried out. The secretary's emergency hsting

authority would remain unaltered. State conservation agreements would provide an

incentive for all affected jurisdictions within a state ~ even federal land management

agencies
— to take proactive steps to protect species and their habitats. These

amendments would allow species to be protected in a more flexible, creative, and

cost-effective manner. Similarly, most of the fear and dread that chills cooperative

efforts to conserve species could be removed while concerned parties pitch in to

remove the threats to a species or its habitat.

Providing more deference to state expertise and stopping the abuse of the

petition process
The governors' amendments would also place a more rigorous burden on petitioners

to show that a listing action is justified and would raise the standard of what
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qualifies as new information, much in the manner delineated in rules recently

proposed by the Department of the Interior and the Department of Commerce.

The secretary would be required to provide petitions, which clear this higher

threshold, to each state where the species is believed to exist and to invite the

opinion of those agencies on whether the petitioned action is warranted. If a state

agency recommends against proposing the species for listing, the secretary would be

required to conduct peer review. If the secretary disagrees with both the state and

the peer review panel, he would have to find by a preponderance of evidence that

the action is warranted.

While listing decisions would remain solely on the basis of the best scientific and

commercial data available, WGA's amendments would require the secretary to

solicit and ftilly consider the scientific and commercial data available from the

affected state agency and to consider the fiiture conservation benefits to be provided

the species under any existing multiple species habitat conservation plans. The

amendments would also raise the recovery and de-hsting processes to a status equal

to listing under the Act.

Additional Issues

In discussing proposed changes to the Act, governors noted that insufficient fimding

has undermined the Act's implementation. Increased fimding, new revenues, or

reallocated funds must be provided even if the efficiencies and cost savings -Jt^

provided by the governors' entire package of recommendafions are obtained.

Unfortunately, past implementation of the Act has turned many private landowners

against the Act. These are the very folks in the West who have traditionally been

our best natural resources stewards. Reform of the Act could prove meaningless if

technical and financial assistance cannot be provided for the renewed public-private

partnership that is essential to achieving the conservation goals of the Act. While

both House and Senate Budget resolutions suggested a five-year moratorium on new

land purchases under the Land and Water Conservation Fund, the House Interior

Appropriations Committee has recommended $52 million for FY 96, in comparison

to last year's level of $235 million. The limited fijnding would to be used for

acquisition management and emergency land purchases. Perhaps this committee

could authorize and then recommend that another portion of the frozen LWCF
acquisitions monies be appropriated for land stewardship purposes. The monies

could fimd state block grants to support state-managed conservation agreements and
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habitat conservation plans, to facilitate private landowner and water user

involvement in conservation agreements and recovery plans, and to provide

technical assistance to local governments and private land owners, as well as to

fund purchases of critical habitat.

The governors would also want you to note their recommendations to streamline

the ESA and to increase certainty and assistance for landowners and water

users. Streamlining recommendations would give hsting priority to conservation of

species, which would reduce the need to list other species that are dependent upon

the same ecosystem. They would re-energize species recovery plans by making

recovery a principle focus of the Act and by making recovery plans binding on their

participants. They would improve management and cooperation by enabling all

stakeholders to participate directly in developing and implementing recovery plans

and conservation agreements. They would create an expedited section 7 consultation

process for low-impact federal actions covered by a recovery implementation plan.

The recommendations would create an administrative process that would trigger a

change in species status as the goals and objectives in a recovery plan are met or

exceeded and, in the case of delisting, trigger the proposal of the required regulation

to delist a species.

In the area of mcreased certainty and assistance for landowners and water users, the

recommendations would provide relief for small resource owners who conduct

activities that do not threaten the continued existence of a species. The

recommendations would also assure landowners that if they enhance important

habitat, they will not be penalized if, at a later time, they return the land to its

previous condition. They would require that a clear, scientifically defensible

regulation defining which acts are prohibited be published concurrently with the

listing rule whenever possible.

The Western governors developed this comprehensive set of recommendations to

assist lawmakers and the administration in making thoughtftil and constructive

changes to the Act. In the course of this work, the governors discussed the Act with

administration officials on a number of occasions and the WGA staff working group

met with administration representatives. The governors look forward to sharing

legislative language with you in the near fiiture. Thank you for your time and

considerafion. If there are any questions, I would be pleased to address them.
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April 21, 1995

WESTERN GOVERNORS' ASSOCIATION

ESSENTIAL ELEMENTS
OF

AMENDMENTS TO THE
ENDANGERED SPECIES ACT

The Western Governors applaud the goals of the Endangered Species Act (ESA). However the

ESA, which was designed as a last ditch effort to protect species from extinction, is being used

more frequently for purposes other than protecting species.

The Western Governors believe the ESA should provide for shared authority with the states. The

governors have, therefore, developed this comprehensive set of principles to guide lawmakers in

making thoughtful and positive changes to the Act WGA representatives have held discussions

with the administration and this document reflects many areas ofcommon ground. The Western

Governors also point out that frindmg for implementation of the Act has been inadequate in light

of the broad scope of the Act If states are to assume a larger role in implementing the Act,

funding must match the design of a reauthorized ESA.

Our essential elements for revisions of the Act are based upon the three following goals:
* Increase the Role of the States

* Streamline the Act
* Increase Certainty and Assistance for Landowners and Water Users

L INCREASE THE ROLE OF THE STATES

The roles, responsibilities and incentives provided to the states and landowners in the protection

and recovery of threatened and endangered species must be significantly enhanced. The Act and

its implementation must clarify, affirm, and enhance this federal-state partnership.

A. State Role

1 . The findings declared by Congress in the Endangered Species Act must recognize and affirm

that states possess broad trustee and police powers for fish and wildlife management, including

those found on federal lands within their borders With the exception of marine mammals, states
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retain concurrent jurisdiction even where Congress has previously limited state authority, as in the

case of endangered species The authonty, primacy, and role of the states must be recognized and

affirmed with respect to the conservation of species.

2. Revisions to the Act are needed to ensure a greater level of active involvement by the states.

States with species protection programs approved by the Secretary, should be given the option to

assume primacy for implementation of certain aspects of the Act depending upon each state's

capability and resources as long as the goals of the Act are being met. If states assume primacy,

then they should retain authonty over prelisting prevention activities, recovery planning and

implementation, including cntical habitat designation, and all other aspects associated with land,

resource and wildlife protection. If states chose not to exercise primacy, they should still retain a

ftill co-equal partnership role in administering the federal program.' States should also be

provided the opportunity to accept the pnmacy role at any time. Federal oversight of those aspects

of the Act under state assumption should be in the form of a periodic program audit.

3. Coordination and consultation with affected states must occur prior to rule making to integrate

state findings and programs with federal actions to achieve maximum benefits while minimizing

impacts The Act should provide for a cooperative federal-state rule making process to identify

standards and criteria within which state programs will be designed to conserve habitat and species

under the Act The states and the Secretary should be directed to jointly develop a model

containing the standards and guidelines for subsequent approval of state programs.

4 The States and the Secretary should be given the authority to utilize the resources available

under the Act and other programs to promote the sustainability of ecological communities and

conservation of endangered or threatened species on a prioritized basis of rarity and threat over the

range of the species, as opposed to an equivalent emphasis given to subspecies and distinct

' Some governors believe that an option must be provided for states to assume the total

responsibility for implementation of the entire Act. They feel that if a state is administering a

comprehensive endangered species program pursuant to state statute, and the program meets

criteria and standards defined in the Act, then the Secretary of the Interior should be required to

defer to the state program including interstate issues to be addressed by compact.

Other governors believe that, while an increased state role is essential, there remains an important

and appropriate role for federal agencies — particularly in ensuring standards are being met and in

facilitating protection for species that cross state boundaries.
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vertebrate populations^ Habitat conservation and management, better integration of natural

resources and land management programs across all jurisdictions and preventative/mcentives

measures designed to preclude the need for the listing of species under the Act should be

aggressively pursued.

5 Obstacles to meaningful state participation, such as those created by the Federal Advisory

Committee Act, should be eliminated

6. States should be allowed to assume responsibility for issuing permits under section

1 0(a)(2)(HCPs) for areas withm a state which have adequate comprehensive, habitat-based

programs which have been approved by the Secretary.

B. Funding State Assumption ofESA Activities

Federal funding should be provided to support state and local comprehensive, preventive

conservation programs to preclude the need to impose the consequences of listing under the Act

by addressing the stability of ecological communities before precipitous declines. The entire

nation and its future generations benefit from these programs, so they should be financed from an

appropriate combination of sources devoted to national interest, including predominantly the

federal government.

Many states have already committed significant amounts of ftinds and will need to commit

additional funds in the future for implementation of the Act. However, serious attention must be

devoted to identifying funding sources within existing budgetary parameters to facilitate greater

state assumption of the Act. The following areas may prove fruitful as potential funding

sources/mechanisms, and deserve further investigation.

1 Federal appropriations under the Act (not associated with section 6 of the Act) need to be

redistributed to those states which assume a greater role under the Act. States should be

reimbursed for their costs in an amount approximating, but not exceeding, the reasonably

" The governors concur that more clarity to the terms "subspecies" and "distinct population

segments" in the Act is necessary. As it should, science is continually revisiting the relationship

within and between species. Some governors believe that the use of the terms "subspecies" and

"distinct population segment" for listing a portion of a species' population has been abused for

purposes of halting land and economic activity under the Act and should not be used in listing.

Other governors believe that sufficient latitude must remain under the Act to list portions of a

population on the merits of each case when they are truly isolated and threatened with local

extinction.
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estimated amount the federal agency would have expended Current appropriations now going to

federal agencies should also be made available to those states, which have Secretary approved

programs, as block grants, for conservation agreements, listing investigations/revievre, all aspects

of recovery planning and implementation, HCP administration, etc.

2. In establishing the Land and Water Conservation Fund (LWCF), Congress dedicated revenues

from Outer Continental Shelf oil and gas production as its major source of funds It reasoned that

a portion of the revenues from the development of non-renewable resources should be used to

protect other natural resources In 1 977, Congress authorized the LWCF to expend up to $900

million annually, yet in most years the program receives about $250 million. While the

unobligated balance is used to off-set the federal deficit, $50 to $100 million, withm the existing

LWCF discretionary appropriation, should be earmarked to address one of the most divisive and

critical natural resource issues facing the nation. This funding should be made available to the

states, as block grants, to facilitate private landowner and water user involvement in conservation

agreements and recovery plans. These needed ftmds could also be used to provide incentives to

landowners and water users to enhance habitat conservation, secure easements for essential habitat,

etc.

3 Revenues authorized by the Sikes Act and generated from use fees on certain federal public

lands may be used to facilitate better integration of land management objectives with ESA
objectives through conservation agreements or implementation agreements associated with

recovery plans.

n. STREAMLINING THE ACT

The goal of recovering and delisting the species must receive greater attention in administering the

Act. The recovery planning process must be revitalized as the key point where implementation of

the Act is centered.

A. Improving Management of the Listing Process

The management of the listing processes is critical to success of the ESA In order to improve the

management of the listing process the following items should be addressed.
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1 . Prior to federal agency use of a listing process or the designation of critical habitat, the agency

must consider whether the state agencies have developed their own programs for that species

which are designed to protect the species, consistent with the Act.. In evaluating state programs,

the Secretary should provide significant flexibility to the states to develop adequate broader habitat

(ecosystem) species protection programs.

2. A more rigorous burden should be placed on petitioners (along the lines of the Secretary's draft

guidelines release in December, 1994) to demonstrate that a listing action is warranted and the

standard for what constitutes "substantial information" should be tightened. In addition, if

information which does not support a listing exists, that information must also be referenced and

used in the analysis and proposed rule. An audit of current listings should be completed utilizing

the new criteria to ensure previous listing decisions are consistent with the new standards.

3 Upon receipt of a listing petition by the Secretary, a copy must be sent to each affected state. If

a state recommends against proposing the species for listing, the Secretary should be required to

conduct substantive peer review and rebut a presumption in favor of the state's position in order to

propose that species for listing The standard of review for such a presumption should be

preponderance of the evidence. The review should be completed within one year. There should

be opportunity for interjection of independent scientific evidence, a record of decision on the

information utilized in making the decision, and an opportunity for judicial review of the listing

decision by the federal agency.

4 Species listing is to continue to be a scientific based decision and should utilize the new

process contained in this document. Improved certainty, however, could be provided to affected

parties if biological recovery goals are established at the time of listing when sufficient information

is available to do so. The goals, considering the health of the habitat and overall sustainability,

would be a number of individuals, number of populations, or acres conserved or occupied that, if

met, would constitute sufficient recovery for delisting. It could be refined during recovery

planning.
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5 If the Secretary determines a species will become extinct despite the protection afforded by the

Act, the consequences of the Act regarding that species may be suspended.
^

6 A clear, scientifically defensible regulation defining which acts are prohibited under section 9

and 1 should be published concurrently with the listing rule, when possible.

7. The Secretary should be given explicit authority to concur with approved conservation

management agreements entered into by states, federal, tribal and local agencies, and private land

ovwners in order to conserve declining species before the need to list those species Agreements
would address those actions to be taken by the respective parties to eliminate the need to list

species by reducing the threats and providing for species recovery. This would include a

determination by the Secretary of the adequacy of the program, which would have the force of law.

Such agreements would also provide assurances to cooperating landowners that further

conservation measures would not be required of the landowners should the species be

subsequently listed.

8. Subsequent to a proposal to list or designate critical habitat, the Secretary should have the

authority to suspend the consequences of listing or designation of critical habitat under the Act if

the Secretary determines that the state(s) had initiated and is making satisfactory progress in

implementing measures that are likely to protect or conserve the species. An extension of this

suspension should be allowed, if the time for a listing or critical habitat designation decision

arises, if the agreement is not in place but the state is demonstrating progress toward such

agreement, unless such an extension is likely to jeopardize the species. Any force of law aspects of

an agreement or suspension of the effects of the Act implemented due to the existence of an

' The Western Governors have varying opinions regarding the point in the listing process when
the full extent of regulations under the Act would come into effect and have debated the issue

extensively.

Some governors believe that the full regulatory protection provided by the Act must remain in

effect to ensure that all possible measures are undertaken to prevent the loss of species. They
believe that states are or can be adequately informed of the decline of a species, and react

accordingly Because the Act is designed as a last ditch mechanism to reduce the likelihood of

species extinction, the Act must cause all protective measures to apply at listing to save species

after those earlier conservation efforts have failed.

Other governors believe the Act should be amended so that listing becomes a tool to inform the

public about those species perceived to be at risk of extinction from a biological perspective. This

would lessen the incentive, perceived or real, to list or fail to list species for reasons other than

biology Thereafter, a partnership of federal and state agencies and other stakeholders would

determine the level and type of regulations, incentives or other available protective measures

needed to stop the decline of the species. One of the goals of this change would be to enhance

the level of accountability vested in elected decision makers.
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agreement should be applicable on a state by state basis for those protecting habitats and species.

9. Subsequent to listing, the Secretary should also have this suspension authority subject to the

state completing an agreement demonstratmg the adequacy of such programs.

B. Improving the Conservation Provisions of the Act

1 The Act should provide greater flexibility to both federal and state agencies to determine when

a regulated take of species is appropriate.

2. Section 4(d) should be modified so that the distinctions envisioned by Congress between a

threatened and an endangered species are reflected in regulatory practices:

(a) The Secretary should, in conjunction with the state, be given the maximum

flexibility to choose from the widest available range of incentives, prohibitions and

protection, using administrative process and rule making in consultation with the

states, to provide the creative assistance and necessary impetus to prevent a

threatened species from becoming endangered,

(b) The regulations required of the Secretary should be "consistent with" the

conservation of a threatened species and "necessary and advisable" for the

conservation of an endangered species,

(c) The authority of the Secretary to prohibit any act prohibited under section

9(a)(1) or 9(a)(2) for a threatened species should be exercised only if the taking of

that threatened species is determental to the continued existence of the species,

(d) The "extraordinary case" language of section 3(3) should not be applicable to

threatened species and applicable to endangered species only if the Secretary

determines that regulated take is detrimental to that species' conservation, and

(e) Language defining conservation under section 3(3) should be modified to

provide that a regulated take conservation program authorized by the Secretary is

appropriate in promoting the conservation of threatened species, distinct vertebrate

populations, and, m some cases, may be appropriate for endangered species

(f) HCP's should be explicitly available as a reasonable and prudent alternative in

consultation under section 7.

C. Section 7 Consultation Process

1 The section 7 process should be streamlined Full, formal consultation should be limited to

high impact plans and projects that may affect the continued existence of the species, while an

expedited process should be provided for low impact federal actions. The Secretary should, in

conjunction with the states, propose specific streamlining measures within one year of

reauthorization of the Act.
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2 In Section 7 consultations, state information and comment should be actively solicited and

utilized in the development of the biological opinion and the federal agency management decisions

resulting from that opinion. The ability of project applicants and the public to participate in the

section 7 consultation process must be affirmed.

3. Projects or certain similar federal actions should be given expedited proforma review under

Section 7 when they are addressed in an approved recovery plan or HCP and determined to be

consistent with or incidental to recovery objectives. This would ensure that where a recovery

program is making sufficient progress toward the identified goals that individual projects will be

viewed as achieving compliance under Section 7 and are therefore not subject to additional review.

D. Development of Recovery Plans

1 Where the states opt to do so, through a program approved by the Secretary, recovery planning

authority should lie with that state. Under those circumstances, the state shall assume the lead in

facilitating the involvement of all jurisdictional parties in developing recovery plans. When a

species' habitat or range cross state boundaries, the Secretary should act as a facilitator to bring the

involved states together to develop the recovery plan. If the Secretary determines that conservation

programs across the species range are inconsistent or not complementary, the Secretary may assume

recovery authority This assumption will only occur after notifying the states of such inconsistency

and providing the states with adequate time to correct the noted problems.

2. The regulations and standards for recovery plans should require analysis of community and tribal

impacts; provide for flexible management when conditions change, establish a definitive time line,

and recognize that, upon analysis, some species may not be recoverable because of biological or

economic reasons Where possible, recovery plans should contain a range of options or scenarios

with the proviso that all options would achieve recovery objectives for the listed species

3. The Act should specify that recovery plans have objectives and quantifiable criteria (eg., size of

population, amount of suitable habitat, sufficiency of data, and the like) that, if met, would require

the agencies to initiate the delisting process within 120 days. The development of the criteria

should consider the overall health of the habitat, impacts on species diversity, and other relevant

ecological factors to ensure sustainability of the entire community Recovery plan objectives should

include early attention for species having the best likelihood of biological recovery in a timely

manner, species that have a potentially large economic impact, species that are close to extinction,

and species that serve a critical ecological fimction. The goal should be to develop the draft

recovery plan within one year after a species has been listed.

4. The Secretary should have the discretion to preclude the designation of critical habitat if the

Secretary determines it is either undeterminable or it is not necessary for the protection of the listed

species. If it is to be designated, then the Act should provide for the designation of critical habitat
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dunng development of recovery plans and provide incentives for such designation for clusters or

related groups of species.

5. The recovery planning process under the ESA should require all appropriate state and federal

agencies to develop one or more specific agreements to implement a recovery plan. Upon approval

of an implementation agreemeivt by each of the appropriate state and federal agencies, the agreement

should be legally binding and incorporated into the recovery plan. An incentive should be created

for federal agencies to approve implementation agreements by providing an easier, quicker section 7

process. Such implementation agreements should--

expedite and provide assurances concerning the outcome of interagency

consultations under section 7 and habitat conservation planning under section 1 of

the ESA,
-- ensure that actions taken pursuant to the agreement meet or exceed the requirements

of the ESA, and

should require that each appropriate agency that signs an agreement comply with its

terms.

6 Recovery plans developed by the states utilizing the processes outlined in this paper and

providing for public review and comment, should be construed as having satisfied the NEPA

requirements for implementing actions.

7. There should be a mandatory status review of recovery programs at least every three years If

intermediate reviews reveal that the recovery plan criteria need revision, then the Secretary or states

should revise the plan If the recovery critena have not been met, then the recovery team shall

specify what has been and has not been accomplished under the recovery plan and indicate what

else needs to be done.

8 State recovery planning and HCP's, exercised in conformance with the standards and guidelines

developed coincidently with listing, must be considered by all federal agencies taking any action

subject to Section 7 consultation. To the maximum extent practicable, federal agencies must have

the responsibility of coordinating their management programs to cooperate with and ensure

implementation of state programs for recovery of species.

9 To the maximum extent feasible, priority shall be given to the utilization of existing public lands

for the conservation of species, insofar as conservation measures are compatible with the primary

public purposes of such lands.

E. Delisting of Species

I Due to the inherent pressures on the Secretary to emphasize listing and recovery actions, the

Congress should express its intent that down and delisting is considered of equal importance and

resources be allocated accordingly There should be rapid down or delisting of species or
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populations within a state or an ecosystem when the critena have been met that are presented in a

recovery plan or conservation agreement or have been established otherwise by the Secretary in

conjunction with the affected state Down and delistmg actions should not be subject to the current

process required for listmg, delistmg and chsmges in status of a species.

2 Delisting or down listing of a recovered populations should be encouraged if a listed distinct

vertebrate population has reached recovery plan goals but another distinct vertebrate population has

not.

in. INCREASE CERTAINTY AND ASSISTANCE
FOR LANDOWNERS AND WATER USERS

The policy in the Act concerning private and other non federal landowners (owners of real property)

should be as follows: The Secretary will thoroughly assess the economic consequences of each

implementation step of the Act — recovery plans, federal agency consultations, HCP's/Conservation

Management Agreements (CMA's), etc. The benefits of the ESA are national m scope and the

Secretary will explore ways in which those costs will be borne by the society as a whole and not

solely by the individual landowner, non federal landowners and federal land users. Incentives and

regulatory certainty should be provided to landowners who implement habitat or species

conservation efforts

A. Policy Issues^

1 All affected jurisdictional agencies and parties, including non federal landowners, should be

given an opportunity through the recovery planning, HCP and critical habitat designation processes

to have their concerns, interests and ability to contribute to the success of these processes

considered and given close attention in the final plan.

2 Implementation of the Act, m some cases, has created significant economic impacts. Federal

assistance should be used to mitigate these economic impacts whenever possible. Priority should

be given to those means of promoting the recovery of species that also would assist in reducing
social or economic impacts.

B. Landowner Assistance

" The protection of water in the west is an enormous issue for all the governors Many
governors believe that state water law and interstate compacts must be respected while designing

recovery goals and actions Other governors disagree. They recognize that state water laws may
not adequately have considered endangered species and see the need for an overriding level of

protection of the public's fish and wildlife resources

10
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1 . Financial and technical assistance should be provided to states, counties, tribes and

municipalities to foster development of flexible conservation plans that allow for reasonable

development and use of private property (including water nghts) Development and use should be

consistent with the conservation plan and should not significantly impact listed species

2. Incentives should be provided to non-federal landowners to assist in the recovery of listed

species and the conservation of candidate species as well as technical and financial support for such

activities Linkage to the conservation provisions of other Acts, such as Conservation Reserve

Program(CRP) and Wetlands Reserve Program (WRP) sections of the farm bill, should be enhanced.

3 The Secretary and appropriate state agencies should be specifically authorized to enter into

voluntary prelisting agreements and expedited HCP's with cooperating landowners and water users

to provide assurances that fiirther conservation measures would not be required of the landowners

should a species subsequently be listed Landowners and water users who have satisfactorily

demonstrated that they will protect candidate species or the significant habitat types within the area

covered by a prelisting agreement or HCP should be assured that they will not be subjected to

additional obligations to protect species if the candidate species or additional specific species not

covered by the agreement but dependent upon the same protected habitat type are subsequently

listed under the ESA.

4 The federal agencies should develop and employ an inexpensive, expedited HCP process. This

expedited HCP process should include a simplified NEPA review process.

C. Relief for Landowners and Water Users

1 The responsible state and federal agencies should be authorized to initiate procedures in the

recovery planning process whereby landowners and water users whose impacts on a species are

insignificant should receive for categorical protection from Section 9's taking provisions and section

7 jeopardy opinions. Those landowners and water users who do not receive categorical exclusion

but have demonstrated adequate protection measures to maintain or preserve species or habitat

should be eligible for programs developed by the Secretary for incentives to encourage those efforts,

including regulatory relief and certainty (through expedited HCP's, etc.) and other means by which

the land and water uses proposed by that landowner are allowed to proceed Should the landowner

or water user significantly alter land or water use practices then the relief or exemption can be

reconsidered.

2. Regulatory incentives should be provided to landowners who voluntarily agree to manage or

enhance habitat for species on their lands by excluding them from restrictions if they later need to

bring their land back to its previous condition.

D. Non Federal Landowner and Water User Incentives

11
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Incentive programs for land and habitat stewardship already exist at many jurisdictional levels

(federal, state, local) Resource managers need, however, to more eJHFectively match landowners

who willingly enhance the habitat for listed species with workable financial incentives programs

Existing programs include but are certainly not limited to:

conservation/soil and water quality provisions of the federal Farm Bill (CRP, WRP, Forest

Stewardship Incentives Program, etc.);

state and local land preservation programs, including associated tax relief;

environmental easements administered by government, private or quasi public land trusts;

and

existing tax credits/incentives such as Minnesota's wetland and prairie tax credit.

Cooperation with non-federal 'and owners and water users is essential to the success of the Act,

therefore, early involvement of and regulatory certainty for landowners and water users must be a

policy of the Act. The identification of the full range of incentives programs that might be available

to assist landowners and water users in good habitat stewardship should be developed. The

stewardship incentives found in other federal programs like the Conservation Reserve Program, in

laws governing inheritance taxes and in non-government programs should be catalogued, enhanced

and coordinated Additional areas that deserve further investigation include;

1 Inheritance laws — A revision of the existing laws to discourage the practice of dividing up large

ranches/farms to avoid inheritance taxes and thereby fragmenting the habitat.

2 Mitigation credits, trading/mitigation banking — This idea must be debated more thoroughly to

ensure appropriate use and application but it could have limited application in conserving ESA
habitats.

3 Federal cost sharing for specific habitat management, restoration and protection, and species

recovery work — This would have to be authorized under a program similar to the forest

stewardship.

4. Incentives under other federal laws - Incentives to public land ranchers under the Taylor Grazing

Act might include: reduced grazing fees for conservation of a species habitat, pnority for range

improvement funds to improve a species habitat, extended permit tenure, etc.

12
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TESTIMONY BEFORE SUBCOMMITTEE ON DRINKING WATER, FISHERIES AND
WILDLIFE OF SENATE ENVIRONMENT & PUBLIC WORKS:

ENDANGERED SPECIES ACT

by DICK KNOX (R-WINIFRED, MT.) & EMILY SWANSON (D-BOZEMAN, MT)
Co-Chairs, Montana Endangered Species Reauthorization Comittee

Mister Chairman, members of the committee, thank you for the opportunity to

testify on behalf of the Montana Endangered Species Reauthorization Committee. We
are Representative Dick Knox and Representative Emily Swanson, Montana state

legislators who for the past eighteen months have co-chaired a committee to find

common ground among a wide variety of Montana citizens about how to reform the

Endangered Species Act. Dick Knox, a Republican state legislator, ranches with his

sons outside Winifred, Montana, in a remote part of the state. Emily Swanson is a

Democratic state legislator from a university town, and is a long-time conservationist.

Although the two of us vote quite differently on many issues, we respect one another's

willingness to find where we can agree on contentious problems.

Early in 1994, Representative Knox and Representative Swanson, in response

to Congressional activity on the ESA, and with the urging of Senator Baucus, agreed
to convene a group of Montanans from all points of view, evenly balanced, to discuss

and find where we could agree on necessary changes to the act. We each invited

nine people from our side of the issue. We wanted Montanans who represented both

sides of the political aisle and who represented economic interests as well as

environmental interests. Ranching, farming, timber, mining, wilderness, wildlife and

recreation were all represented. We weren't experts or paid staff, just Montanans who
live on the land and who have a willingness to accomodate one another's interests

and seek agreement, Montanans who want to see the ESA work. Each member of the

committee participated on their own time and at their own expense, not representing

an organization. The committee included both legislators and citizens, and worked

with technical advice from public, private and non-profit experts.

With facilitation by the Montana Consensus Council, over eighteen months we
came to agreement on a set of guiding principles we think should continue to be

incorporated in the act, emd a set of suggested improvements which are quite general

but give us a framework within which to respond to various pieces of proposed

legislation. We believe strongly that our process, based on bnnging all parties to a
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table and seeking consensus, is the best way to find workable solutions to complex
and controversial problems. We produced a status report of our work in preparation

for responding to legislation proposed by this Congress. The status report is submitted

as part of our testimony.

Most basically, our committee supports the findings, purposes and policy of the

ESA as outlined in Section 2. The intent of the act, keeping species from extinction, is

worthwhile. Yet we recognize that the ESA can be improved. There are significant

areas of the act which don't work well on the ground. Two areas we quickly agreed on

for reform were: the level of state involvement, and the delisting criteria and process.
We agreed that more local control over implementation of the act would help, and that

delisting needs clearer definition so it can take place for more species and provide a

degree of certainty to the act that is now missing. For the purposes of this testimony,

we limit our comments to those pertinant to state involvement.

We agreed on several recommendations around state involvement. Our
recommendations are based on the need to build sound relationships with

landowners whose land has habitat critical to threatened or endangered species. With

so many species residing on private land, and with listing of a species potentially so

restrictive, landowners are fearful of government intrusion. Due to staffing constraints,

there are few federal agents on the ground working one-on-one with landowners. We
feft that state wildlife agencies, which characteristically have more field staff, have a

chance of better personal relationships with local landowners. In Montana, state fish

and game field staff frequently have personal relationships and deep personal

knowledge of the wildftfe, the land and the people living on it Better on the ground
information is available to field staff close to the landowners. We felt, therefore, that

states should have:

*

opportunities to provide more meaningful input on listing or delisting determinations

*
opportunities to provide more meaningful input on designating critical habitat

*

greater opportunity to assume the lead, in cooperation with other appropriate

entities, in developing and implementing recovery plans.

*
adequate federal funding to assist states in implementing ESA priorities

States have great potential for making the act work more efficiently and

effectively. Over the long term, it is vital that we turn the act from crisis management to

preventive management with more local control. We urge you to adopt legislation

which includes these measures. Further, we urge you to proceed toward resolution of

these complex issues using as much as possible a process that includes diverse

viewpoints, trying to find what is common ground.
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Introduction

The management of endangered species is one of the most compelling natural resource

issues in Montana. In response to Congressional activity during 1994 to reauthorize the

federal Endangered Species Act (ESA), legislative leaders in Montana created the

Endangered Species Act Reauthorization Committee (Committee) to develop consensus

recommendations to improve the structure and implementation of the ESA.

This document is presented as a "status report." It lists the participants, explains the

process, and captures the initial areas of agreement. The members of the Committee

plan to continue working on these and other ideas for improving the ESA as Congress

moves to reauthorize the ESA in 1995.

Committee Members

Don Allen

Montana Wood Products Assoc.

Don Bianchi

Belgrade

John Bloomquist
Montana Stockgrowers Assoc.

Louise Bruce

Montana Wilderness Assoc.

Janet Ellis

Montana Audubon Council

Bob Gilbert

Sidney

Senator Lorents Crosfield

Big Timber

Rep. Hal Harper
Helena

Rep. Chase Hibbard

Helena

Rep. Dick Knox

Winifred

Dr. Dan Pletscher

University of Montana

Rep. Bob Ream
Missoula

Jim Richard

Montana Wildlife Federation

Rep. Bill Ryan
Great Falls

Michael Scott

The Wilderness Society

Rep. Emily Swanson

Bozeman

Rep. Doug Wagner
Hungry Horse

Louise Wilson

Women Involved in Farm Economics

Jim Larsen

Montana Farm Bureau
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Suggested Improvements to the Endangered Species Act

Part 1: Proactive. Preventive Measures

1. Increase opportunities for incentive-based mechanisms to reduce the need to list

additional species as threatened or endangered.

The Committee recommends that private landowners, state and local governments, and

responsible agencies of the federal government be encouraged and authorized to

experiment with incentive-based mechanisms to reduce the need to list additional

species as threatened or endangered. These incentive-based mechanisms should provide

flexibility to meet the needs of both species and landowners, and may include, but not

be limited to, habitat management plans and cooperative agreements (which may be

similar to habitat conservation plans and cooperative management agreements, but

applied in such a way as to reduce the need to list additional species as threatened or

endangered).

The status and effectiveness of these experiments should be included, in an annual report

prepared by the Secretary of the interior (Secretary) and presented to appropriate

committees of Congress.

2. Encourage federal land management agencies to take proactive, preventive measures

to reduce the need to list additional species as threatened or endangered.

The Committee strongly encourages federal land management agencies to take proaaive,

preventive measures to implement their existing programs in a way that reduces the need

to list additional species as threatened or endangered. However, the Committee wants

to make sure that such efforts are integrated with, and do not necessarily supersede, the

other management objectives of federal land management agencies.

Part 2: Peer Review

3. Ensure that ESA decisions are based on sound science by providing adequate

scientific peer review.

The Committee supports the use of scientific peer review panels where there is

disagreement over the scientific basis for listing or delisting a species. The Committee

also recommends that a summary of a peer review panel's comments be made available

to the public.
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Part 3: State Involvement

4. Provide an opportunity for the state to provide more meaningful input on listing or

delisting determinations.

In many situations, the State may be able to provide commercial and scientific

information that would be useful in making decisions on the listing or delisting of a

species. The Committee recommends that, as part of the processes for listing or delisting

a species, the Secretary should solicit and fully consider scientific and commercial data

from the State and other relevant persons.

5. Provide an opportunity for the state to provide more meaningful input on

designating critical habitat.

In many situations, the State may be able to provide economic, commercial, and

scientific information that would be useful in making decisions on the designation of

critical habitat. The Committee recommends that, as part of the process for designating
critical habitat, the Secretary should solicit and fully consider scientific, commercial, and

economic data from the State and other relevant persons.

6. Provide a greater opportunity for the state to assume the lead, in cooperation with

other appropriate entities, in developing and implementing recovery plans.

To allow the state an increased role in managing threatened and endangered species, the

Committee recommends a series of steps that would allow an appropriate entity within

the state (e.g., the Office of the Governor) to assume the lead, in cooperation with other

appropriate entities, in developing and implementing recovery plans. This series of steps

should be modeled after other federal environmental statutes, and include the following

sequence of steps;

A. The Secretary should develop specific standards, criteria, and timelines through
formal rulemaking under which a state could assume the lead in recovery planning

pursuant to the ESA.

B. The state could then make an application to the Secretary to assume the lead in

preparing and implementing recovery plans for particular species - assuming it has

the necessary expertise, capability, and authority, and fulfills the standards and

criteria promulgated by the Secretary.
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C. If a state has the necessary expertise, capability, and authority, and fulfills the

standards and criteria set forth by the Secretary, the Secretary should be given the

authority to approve the state's leadership in preparing and implementing recovery

plans in cooperation with other appropriate entities.

D. The Secretary should then have the authority to approve the recovery plan prepared

by the state.

E. Finally, the Secretary should have the authority to monitor the implementation of the

recovery plan and should be allowed to revoke the state's leadership if

implementation does not adequately promote the recovery of the species.

Part 4: Recovery Plans

7. Ensure that locally affected interests are meaningfully incorporated into the

development of recovery plans.

The Committee recommends that additional steps should be taken to meaningfully
include public input and advice into the development of recovery plans. In the past,

while public comments are solicited during the process of developing recovery plans, it

is not always clear how the input is considered, how trade-offs are made among
competing values, and how decisions are made. Therefore, the Committee recommends
more explicit procedures to ensure that the interests of local individuals and

organizations will be considered in the development of recovery plans.

8. Clarify that federal agencies have a responsibility to use their existing programs to

foster the implementation of recovery plans.

The Committee would like to make it clear that all federal agencies should implement
their existing programs in a manner that is consistent with approved recovery plans.

9. Ensure that approved recovery plans continue to be implemented until there is

adequate evidence to modify the plans.

The Committee believes that approved recovery plans shall be revised if (1) there is

credible scientific and commercial information to demonstrate the need for such changes;

or (2) alternative measures are needed to minimize adverse social and economic impacts

while continuing the timely recovery of the species.
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Part 5: Delisting

10. Clarify the process of delisting a species.

To improve public understanding of the process of delisting a species, the Committee

recommends that the Secretary submit a report to appropriate committees of Congress on

the status of recovery plans and the delisting of species. This report should include

specific information on the determination criteria outlined in Section 4{a) of the ESA.

This type of information will provide a better understanding to citizens and leaders about

the status of listed species and whether it is time to start the delisting process.

11. Clarify in the recovery plan what type of criteria should be used to delist or

downlist a species or a population.

The Committee recommends that the ESA be amended to clarify what type of criteria

should be considered in whether to delist or downlist a species or a population. The

Committee believes that a listed species or a population should be delisted or downlisted

only when habitat and population goals for the species, and other criteria outlined in

Section 4 of the ESA, have been achieved.

12. Encourage the Secretary to appropriately downlist or delist a species or population

when they satisfy the criteria and goals outlined in recovery plans.

To provide more certainty during the implementation of recovery plans, the Committee

recommends that the ESA be amended to specifically encourage the Secretary to

appropriately downlist or delist a listed species or a population in a recovery plan when
the criteria and goals outlined in the recovery plan are satisfied.

13. Clarify the parameters for monitoring a delisted species.

The Committee recommends that the Secretary, in cooperation with the states, should

monitor a delisted species for not less than five years after it is taken off the threatened

and endangered species list. During the process of monitoring a delisted species, the

Secretary should consider (1) the criteria listed in Section 4 of the ESA; (2) population

and habitat goals of the species; and (3) the criteria listed in the recovery plans.
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Statement of David R. Schmidt, on Behalf of the National Association of
Counties

Mr. Chairman and Members of the committee. My name is Dave Schmidt, I am
a Commissioner from Linn County, Oregon, here today representing the National
Association of Counties (NACo) as the Chairman of its Public Lands Steering Com-
mittee. I am pleased to be here today to offer a national county perspective on need-
ed changes to the Endangered Species Act (ESA, or the Act).
The NACo is the only national organization representing county government in

the United States. Its membership includes urban, suburban, and rural counties.
NACo is governed by its member counties through a weighted voting system based
on population. NACo represents the Nation's 3,042 counties, of which, 1,750 are
member counties. As a reference, 2,688 of these counties (1,104 members) are east
of the 100th meridian, the traditional east-west dividing line. We do represent a

truly national perceptive.
It is important to note, if you examine overlay maps (derived from U.S. Fish and

Wildlife information), of habitat necessary to protect all listed species, threatened

species and those that are known to be candidate species, every county in the Unit-
ed States is potentially affected by the Endangered Species Act.

NACo has taken a moderate approach in its review of the ESA, with the purpose
of strengthening the existing Act, rather than proposing a wholesale rewriting of its

provisions. These changes have been developed after more than a year of review by
the Public Lands Steering Committee and its various components. The NACo Board
of Directors approved these suggested changes at their most recent meeting in May
of this year.
There are seven points to the NACo proposal:
1. A recognition that if it is in the national interest to protect species, then it

must be a national priority to attempt to forestall listing by aggressively providing
for pre-listing incentives to affected governments and private property owners to

avoid the negative impacts of the Act by entering into conservation agreements with
the Secretary of the Interior.

2. For greater involvement by State and local governments in planning and man-
agement decisions affecting the listing process.

3. For a significant improvement in the scientific review process by including veri-

fiable peer review by a qualified agency other than the U.S. Fish and Wildlife Serv-
ice or the U.S. Biological Service.

4. The affects on the economic, social and cultural aspects of human activity, and
their communities, must be fvilly studied, and taken into account in all decisions
made pursuant to the Act.

5. A full partnership for the affected State, its local governments and affected pri-
vate property owners in the post-listing consultation and decisionmaking process,
including critical habitat, habitat conservation plans and full-scale recovery plans.

6. Adequate protection of private and public property rights:
a. Prior to a listing, no action shall be taken to restrict or interfere with the use

of private or public property without consultation with the affected land owner.

Every effort should be made by the Secretary and the affected land owner to estab-

lish voluntary agreements for species conservation and habitat protection.
b. Following a listing, no action shall be taken to diminish the use of property

until full consultation has taken place with affected landowners and, full compensa-
tion is agreed upon between the landowner and the Secretary. If the Secretary re-

fuses to act or limits the compensation to below fair market value, the affected land-
owner is granted status to pursue due process in the appropriate Federal District

Court.
7. Local government's land use authority should be recognized and, to the extent

practicable, delegation of implementation of the Act should be allowed at the State

government level to avoid redundancy and to enhance coordination between State,
focal and Federal Governments.

I would like to comment briefly on each point to clarify our position.

First, NACo believes it is in everyone's best interest, and in the best interest of

species, not to have to list a species under the ESA. Every effort should be made
to conserve habitat and take appropriate actions to avoid implementation of the

stringent requirements of the Act. We believe that providing incentives for poten-
tially affected local governments and private property owners to enter into conserva-
tion agreements with the Secretary of the Interior may lead to better overall coordi-

nation and management of habitat, and provide for a longer-term solution that has
a greater level of public acceptance than a habitat conservation plan imposed on the

populace by Federal officials. These incentives could be monetary, regulatory relief,

tax credits, land exchanges, or any other number of valued processes. We believe
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this voluntary approach is also more likely to
provide

the flexibility to fit the specific
conditions of the site and the landowner's goals while providing a level of protection
not contemplated by the ESA today. We also understand the fiscal realities of to-

day's budget situation and believe we must prioritize the money and time invested

among species to get the best return for our investment in their conservation. There
is not enough money to do it all, and indeed, some species will be lost regardless
of how much money is spent on their recovery. Voluntary agreements can help
stretch those conservation dollars.

Second, throughout the current ESA, local governments are given virtually no role

to play in the decisionmaking process, the planning process or the implementation
of the ESA except to the extent Federal officials, or their State partners, dictate
terms and conditions to local officials. Not every county in the Nation is prepared
to immediately participate in all aspects of the ESA process, but many have a sig-
nificant body of expertise that has been woefully under-utilized because the Act does
not require Federal officials to even consult local governments, let alone ask them
to substantively participate in implementing the Act. NACo advocates involving af-

fected local governments whenever possible.
Third, the importance of open scientific peer review cannot be overlooked. Too

often in the past this review has been a closed process without scrutiny from the

public. The Clinton Administration agrees that open peer review is critical to the

viability of decisions made pursuant to the ESA. NAUo's concern is too often this

"peer review" is nothing more than one set of Interior Department scientists review-

ing another set's work product. Or academics relying on Interior grants and con-
tracts looking over the work of their benefactors. We would suggest that a new ver-
sion of the Act require peer review by a qualified organization fully

outside the

sphere of the Interior Department's scientific community. We believe this can be ac-

complished by contracting with independent academia, or other Federal, State or
local agencies with the appropriate expertise. This form of open verification only
serves to strengthen the decisions made under the Act, and improves public accept-
ance of the outcomes.
Fourth, NACo believes that while species conservation and habitat protection are

important goals, we must understand, and more
fully

take into account the human
implications of actions taken pursuant to the Act. We believe that too often in the

past Federal officials have decided to take certain actions to protect habitat, with
the view that the humans affected by those actions will just have to accept them...

like it or not. This heavy-handed approach has generated a good deal of concern

and, quite frankly, opposition to the Act and its intended goals. We believe that the

economic, social, and cultural aspects of human activity must be given greater
weight in the post-listing decisionmaking processes of the Act. We acknowledge that
the whether a species is threatened or endangered is a matter of biological science,
but what is done to address that status has implications for a much broader arena.

Again, we are not going to be able to save them all, we will have to be prepared
to perform "species triage" and accept the fact that not all habitat can, or should
be protected. An example, fringe areas of a species range should not dictate manda-
tory recovery efforts when more than adequate populations and habitat exist else-

where.

Fifth, As stated above, affected local governments and private property owners
need a greater role in all aspects of the implementation of the ESA. To that end,
NACo feels

strongly
that through the post-listing consultation process and the devel-

opment of critical habitat designation, habitat conservation plans and full-scale re-

covery plans, local governments can play a significant role in assuring the success
of the conservation effort. Land use planning decisions are primarily a function of
local government. Citizens are familiar and, by and large, comfortable with local

processes for planning and decisionmaking. Most affected citizens merely want to

have input into the planning of designations affecting their lives and livelihood, and

they believe local officials are more likely to represent their interests than Federal
bureaucrats. We also believe that local decisionmakers can provide the flexibility

and timely responses necessary to make the Act work. Secondarily, local govern-
ments may be able to make decisions regarding habitat outside the core review area
that may have positive implications for species conservation and recovery.

Sixth, NACo believes that to the fullest extent possible, public and private prop-

erty need to be adequately protected from limitations on use without first having
the benefit of full consultation with the Department of the Interior. Every effort

should be made to develop voluntary conservation agreements and plans for habitat

conservation at the local level. It is also NACo's view that, just as with any other

"public" project, if decisions made pursuant to the ESA significantiy reduce the use
of property, public or private, fiJl compensation from the Federal Government
should be negotiated between the landowner and the Secretary. We understand that
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appropriated funds are scarce and in this era of balancing the budget direct cash

pajrments may be unreaUstic, but we believe there are other forms of compensation
that could be considered, such as land exchanges, tax abatements, tax credits, or

possibly regulatory relief. These would clearly have to be authorized within the

framework of the Act, but we believe they could help solve a vexing problem.
Last, Congress should consider turning some of the responsibility for implement-

ing the ESA directly to States and local governments. As I have mentioned before,
local land use decisions are handled regularly and effectively through local govern-
ment processes. When habitat conservation efforts fall within the exclusive jurisdic-
tion of a local government, NACo believes it would be more efficient and effective

to allow those local officials to address the conservation needs of the species. If the

conservation effort becomes multi-jurisdictional. State authorities would probably be
more effective. In either case, we believe the closer to the people the decisions can
be made, the better.

In conclusion, the National Association of Counties advocates an inclusive, rather

than exclusive decisionmaking process; a participatory planning process rather than
a dictatorial one. We believe that by bringing more of the decisions to the local level,

controversy is lowered, solutions are likely to be more creative, providing for flexible

solutions rather than rigid dogma, and dislocation is not likely to be as shattering.
It would be over-reaching to say that all counties across the country are prepared

to take on the challenges of implementing the ESA. . . . Many are not even aware
of the potential implications of a listing. However, in reauthorizing the Act, Con-

press should consider putting as much flexibility into its provisions as possible, err-

ing on the side of participatory decisionmaking at the lowest possible level, rather

than the current practice which is perceived to be exclusive and dictatorial.

America's counties stand ready to share in the daunting task of protecting and

conserving species, and the habitats necessary for their survival. It is critical that

this country nave a viable species conservation program established in law, but let's

have legislation that accomplishes these goals effectively, efficiently and in a man-
ner the American people feel is fair. We ask that we be made partners in that proc-

ess, not just observers on the sidelines.

Statement of Mark L. Plummer, Ph.D.*, Senior Fellow, Discovery Institute

In 1973, when Congress passed the Endangered Species Act, its members believed

the goal of banishing extinction was imperative ana within quick reach. "When we
threaten endangered species, we tinker with our own future . . . ," said Represent-
ative Leonor Si3livan, Democrat of Missouri, chairman of the House Merchant Ma-
rine and Fisheries committee. "And we do so, for the most part, for reasons that

can be described most charitably as trivial." The implicit assumption, echoed by
many conservationists today, was that endangered species can be saved without sig-

nificant sacrifice. If development affects a species here, we can just move the devel-

opment or the species somewhere else—an easy thing to do. Thus saving everything
is not an unreasonable burden.
Over the past twenty-one years, it has become increasingly clear that the opposite

is the case. From loggers in the Pacific Northwest to orange growers in Florida,

from backyard barbecuers in upper-state New York to real estate developers in

southern California, it is ordinary men and women doing ordinary things that

threaten species, not trivialities. Still, the good reasons for endangering biodiversity

might still not be enough if losing even one species would indeed "tinker with our

future." Yet that belief also stands in ruins. Losing a species may be tragic, but the

result is rarely, if ever, catastrophic.
The problem of endangered species, then, presents us with few automatic solu-

tions. As uncomfortable as facing the prospect may be, we must make choices that

will have profound consequences for the future of our natural heritage. Ignoring this

necessity, as the Endangered Species Act does, will not make the difficult choices

go away. Instead, we will make them poorly, with little regard for either the good
reasons for protecting species or the good reasons for sometimes not protecting
them. Our efforts are unlikely to give us much satisfaction—as the record of the act

amply demonstrates.
The goal of the Endangered Species Act is to bring species to "recovery," which

the act defines as the point "at which the measures provided pursuant to this Act

are no longer necessary." If a species attains recovery. Fish and Wildlife is supposed
to remove it from the official list. At the end of 1973, the list consisted of 122 species

* Some of the material in these comments is derived from Noah's Choice: The Future of En-

dangered Species (Knopf, 1995) and other work co-authored with Charles C. Mann.
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that Fish and Wildlife had placed on the list under the 1966 and 1969 endangered
species acts. By the end of 1994, 21 years later, the agency had added another 833
domestic species, an average of almost 40 species a year. In that time, the agency
delisted 21 species, an average of one species a year.

In fact, the 40-to-l ratio of listings to delistings overstates the progress rate, be-
cause few of the latter were due to recovery. Seven species left the list when Fish
and Wildlife declared them extinct. Of these, only one species with a good chance
of survival—the dusky seaside sparrow—disappeared on the agency's watch. The
others were either on the verge of extinction at the time of listing because of their
extreme rarity, or long thought to he extinct, but placed on the endangered list in
the hope that the action would spur biologists to discover new populations.
Another 8 of the 21 delisted species were removed because they should not have

been on it to begin with—the data on which the agency decided to list them turned
out to be mistaken. An example is the Rydberg milkvetch, a member of the pea fam-
ily originally known only through samples taken from southwestern Utah in 1905.
Unable to find more Rydberg milkvetches, botanists believed it to be extinct. When
a few populations turned up in 1975, Fish and Wildlife added the plant to the en-

dangered list. In the 1980's, though, taxonomists decided that almost a dozen popu-
lations of the plateau milkvetch, a close relative, should instead he counted as

Rydberg milkvetches, automatically increasing the numbers of the latter. Conclud-
ing that its original action was in error. Fish and Wildlife delisted the plant.

Finally, even the remaining balance of 6 domestic species delisted by Fish and
Wildlife because their status had improved did not always owe that improvement
to the Endangered Species Act. Consider the arctic peregrine falcon, which Fish and
Wildlife struck from the list in October 1995. Although the Endangered Species Act
banned hunting the falcon or harming its habitat, these actions, according to the
official notice of delisting, were not "pivotal" to its recovery. Instead, the bird owes
its improvement largely to the ban on pesticides like DDT, an action that predated
the Endangered Species Act. (On June 30, 1995, the Fish and Wildlife Service pro-
posed removing the American peregrine falcon from the list, for virtually the same
reasons.)

By other measures of success, the act shows similarly poor results. Reclassifying
species from endangered to threatened has occurred less often than delisting: Be-
tween 1973 and 1994, Fish and Wildlife reclassified 13 species. And according to the
1992 biennial report from Fish and Wildlife on the recovery of listed species, the
latest available, only 69 of the 711 species then listed—not quite 10 percent of the
total—could be described as "improving," indicating active progress toward full re-

covery. Twenty-eight percent had "stable" populations, a sign that their declines had
been halted. But a full 33 percent were declining;" another 27 percent were "un-
known." (The remaining 2 percent were believed to be extinct.) Ana species with sta-

ble populations were being held in a precarious position: almost tnree-fifths had
achieved fewer than 25 percent of their recovery objectives.
The failure of the law to achieve full recovery means that once a species joins the

list, it is almost certain to remain there for an indefinite period of time. Any private
or public action that threatens the species, no matter how praiseworthy in other cir-

cumstances, becomes tainted. Private landowners and Federal agency managers live

under the perpetual shadow of the Endangered Species Act. In this way, an endan-

gered species oecomes a permanent liability for anyone unlucky enough to be host
to one.

Understandably, landowners have responded by trying to free themselves from
these restraints, sometimes in ways tnat work against the goal of protecting
biodiversity. In the Austin area, for example, some landowners keep their property
clear of the vegetation that could provide homes for the black-capped vireo or the

golden-cheeked warbler, two endangered birds. In the Pacific northwest, some tim-

ber owners have adopted forest practices that ensure conditions inimical to the

northern spotted owl. An alternative strategy is to challenge the scientific basis for

having a species on the list at all. In Orange County, lawyers debate whether the
coastd California gnatcatcher is really a subspecies or merely a variant of another

gnatcatcher subspecies with huge populations further south. In Alabama, the same
controversy rages, in this case over the Alabama sturgeon.
Most perverse of all is the fight over the attempts by the Department of Interior

to launcn a nationwide biological survey. What possible objection could landowners
have to this survey? The answer is simple. The knowledge that a parcel of land
houses a listed or potentially listable species puts that land under a cloud. The bet-

ter course of action is to keep the government in the dark, and quietly scrape the

land bare of vegetation.
These responses point to a central defect in the current law. In principle, the En-

dangered Species Act creates a two-step mechanism. Biologists first determine that
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a species is sufficiently endangered to be added to the officifd list—a decision that
is supposed to be made on purely scientific criteria. Once a species is listed, the U.S.
Fish and Wildlife Service then is charged with developing a program for returning
the species to health.

Science in the first step, policy in the second—except that the second step admits

only one goal, full recovery. The scientific determination that a species is endan-

gered effectively locks in the duty to save it, almost no matter what. Because full

recovery has turned out to he an impossibly difficvilt task, the political conflicts that
should naturally be resolved in the second step find their expression instead in the

first, where they cannot be debated on any but scientific grounds. Biologists, not

government or elected officials, are the ones who set policy, assuming the role of

ecological mandarins with the power to bless or condemn a wide variety of land
uses. In this way, science becomes embroiled in what are essentially policy ques-
tions, and the actions of scientists, just like those of landowners, are greeted with

suspicion, fostered by a belief that their values, not their data, hold sway.
Reforming the Endangered Species Act must begin with restoring the separate do-

mains of science and policy. No matter how carefiilly scientists perform their analy-
ses of what actions can be taken to protect and restore endangered species, they
cannot tell us what actions we should take. Twenty-one years ago, Congress at-

tempted to circumvent those choices by setting full recovery as the only acceptable
goal. That strategy has failed, and so reform must begin by allowing true flexibility
in the second, policy stage. The endangered list should remain as a scientific tally
of this nation's threatened wildlife. But it should no longer be tied to the single goal
of full recovery for each of its entries. Instead, we must acknowledge that the
choices of how much and what forms of protection an endangered species receives

profoundly affect people's lives, and are therefore inherently political. Species are
menaced to improve roads to hospitals, build university campuses, create affordable

housing, make the raw material for newspapers and magazines, and create a host
of other social goods. When we alter or cancel these projects to benefit nature, we
make life harder for human beings. In many cases the sacrifice will be worthwhile;
but we must change the Endangered Species Act to create a meaningful opportunity
to say "no" when it is not.

Creating such an opportunity does not mean tossing aside all duties to nature.
The law should retain basic duties for both private and public parties. More impor-
tantly, those duties need not be cast in the simplistic terms of saving a species or

consigning it to extinction. The choices we face involve actions with uncertain out-

comes. Setting aside one part of a species's habitat, for example, will increase its

chances of survival, not provide a guarantee; similarly, allowing a housing develop-
ment to ft-agment its habitat will decrease its chances, not ensure its doom. Deter-

mining what those changes will be is a matter for biologists, just as estimating the
costs or benefits of either action is a matter for economists. Although scientists may
disagree with one another over the answers, these questions lie squarely in the do-
main of science. But once the dust has settled, the choice of what action to take is

in the domain of politics, not science.

Although the present system does not recognize any goal short of recovery, it is

forced by reality to choose among actions. It is tempting to believe, then, that the
current law can be fixed merely by improving its unofficial system for making those
choices. This hope is unfounded, however. The more flexible the administration of
the current law becomes, the further its results will recede fi-om its statutory goal.
And as long as species fail to achieve that goal, they will remain on the list. The
government will retain its power to say "no" to landowners, who in turn will still

face the incentive to work against efforts to save species. This dissonance would only
be exacerbated by triggering the law earlier in a species's slide toward extinction,
or expanding it to cover entire ecosystems.
The time has come to question the goal that underlies the Endangered Species

Act: Save every species, no matter what the cost. That duty denies that limited re-

sources and competing values force difficult choices. Crying "no more extinctions"

produces a noble sound, hut it does nothing to ensure that extinction will stop. And
it has the potential for worsening the status of biodiversity, because aspiring to the

perfect may prevent us fi*om obtaining the merely good. The absolute duty of the
Federal Gkivemment to stop any action that threatens a listed species must be relin-

quished. Otherwise, attempts to resolve conflicts between species and humans will

wither under the eternal shadow of the Endangered Species Act.

92-528 96-7
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Discovery Institute,
Seattle, WA, July 25. 1995.

Hon. Dirk Kempthorne,
367 DSOB, Washington, DC 20510.

Dear Senator Kempthorne: Thank you for the opportunity to testify at the July
13 hearing on the reauthorization of the Endangered Species Act. The hearing fea-
tured a wide array of viewpoints; I hope you found my testimony usefUl to your task
of reauthorizing the Endangered Species Act.

I am writing now to communicate my surprise at the comments about my book,
Noah's Choice (co-written with Charles C. Mann, who joins me in this letter) in the

testimony of another panelist. Prof Stuart Pimm of the University of Tennessee.
Prof. Pimm is correct in one instance—in our single, glancing reference to Elton (p.
38 of our book), we placed him at the wrong British university. (We took our brief
material on Elton from Nature's Economy, by Donald Worster. Professor Worster's
book is an excellent history of the science of ecology, despite the fact that he also

places Elton at Cambridge.) We can understand that an alumnus like Prof. Pimm
might take umbrage at this slip; Harvard graduates don't like it when someone er-

roneously credits Yale.
The rest of Prof Pimm's critique, however, exemplifies the attitude that works

against resolving endangered-species conflicts. Rather than grappling with these
conflicts in all their complex, human dimensions, such scomfuT fingerpointing seeks
to pin the blame on a mythical cabal of greedy, short-sighted people. Discussing the
problems in the Texas Hill Country, for example. Prof Pimm speaks of a "campaign
Dy developers to destroy" it. But tne root cause of the conflict is not home-buiiders'

avarice; it is the desire of ordinary, middle-class people to live in a beautiful place.
Such wishes—understandable, even praiseworthy

—are at the bottom of our

biodiversity troubles. Dismissing them as (in Prof. Pimm's phrase) "this mantra of

progress for progress sake," rather than acknowledging their legitimacy, will only
get us further into the mire, ethically and practically. To go forward, we should Hs-
ten to all sides in these disputes, accept the validity of diverse points of view, and
try to reconcile them when possible. (We tried to follow this approach in our book,
seeking the viewpoints of real estate people, ecologists, environmentalists, govern-
ment agents, and political figures across the Nation; although Prof Pimm cannot

imagine that [we] talked to anyone in Tennessee about this [snail darter] case," the
relevant Tennesseeans' names are in our endnotes.)
The tactic of finger-pointing is comforting, because it allows one to dismiss as un-

worthy the inconvenient human aspirations behind the day-to-day activities of the

populace. But it is also strikingly undemocratic. In this regard, we cited (pp. 174-
175) of Noah's Choice) Sen. Jake Gam:

[A]s a society, and as a Congress, we have competing responsibilities. Be-

yond the need to protect the environment, we are also responsible for the

provision and preservation of aspects of our society which are judged desir-

able by the American people. These include food and water, electricity and
other forms of power, and the materials we use to make everything from

hospital beds to golden spittoons for Las Vegas casinos. Some of the uses
to which we put our physical wealth are honorable and noble; others are

certainly not that useful. But it is the essence of a free society that individ-

uals are left to make the judgment for themselves, (emphasis added)

In short, the impulse behind Prof Pimm's criticisms seems to be that he did not
like our efforts to present the difficult choices carefully and sympathetically; he
would apparently have preferred a biased, sensational account of the "evils" created

by those who endanger species with otherwise praiseworthy activities. By implicitly

demonizing the goals of ordinary people, this critique dismisses the necessity of pub-
lic input—a notion that runs contrary to every American tradition.

Sincerely,
Mark L. Plummer,

Senior Fellow, Discovery Institute.

Statement of Gregg Easterbrook, Author, "A Moment on the Earth"

point one: environmental optimism.

In 1970, vear of the first Earth Day and of the founding of the Environmental
Protection Agency, the expectation of the intellectual left was that environmental
affairs had begun an unstoppable descent into gloom and degradation. The expecta-
tion of the intellectual right was that environmental regulations would strangle the
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economy. Twenty five years later, neither of these ideas has come true. And yet
today both continue to dominate environmental debate, including debate over the

Endangered Species Act.

Today the American environment is not sliding toward any unstoppable "end of
nature." Quite the reverse: most U.S. environmental indicators have become posi-
tive. Here are a few stated quickly. Since 1970, U.S. smog has declined by a third,
even though there are now nearly twice as many cars on the road. Since 1970, acid

rain has declined by about 45 percent, though we now bum twice as much coal, the
main source of acid rain pollutants. In 1970, one-third of U.S. lakes and rivers were
safe for fishing and swimming; today two-thirds are, and proportion continues to

rise. Toxic emissions by major U.S. firms have declined 43 percent since 1988, even
as production rose. Most of the United States is experiencing reforestation, not de-
forestation. The tonnage of wastes Americans send to landfills peaked in 1988 and
has been declining since, as recycling takes hold. World emissions of CFCs, the
chemicals linked to ozone layer depletion, peaked in 1987 and have declined very
rapidly since. Land disposal of untreated chemical waste ended in the year 1991
Ocean dumping of sewage sludge by major U.S cities ended in the year 1992.

Positive indicators do not mean environmental problems are solved If smog de-
clines by a third, for example, two thirds of the problem remains. The key point
here is that U.S. environmental trends have almost universally been expected in-

definitely to be negative Instead they have become moderately positive This is a
shift of historic magnitude.

In a sense, in the past 25 years the United States has conducted a remarkable
"proof of concept" experiment, showing that nature and an advanced industrial econ-

omy can coexist. In 1970, many commentators and intellectuals would have sworn
that to be impossible; many would still swear it impossible today. Yet experience
with the American environment shows that reasonable compromises between devel-

opment and conservation can be found Owing to this, a provocative new book—OK,
by me—predicts that the reigning view of environmental affairs is about to undergo
a dramatic, 180-degree swing Pessimistic conceptions of the environment will expire
We are about become environmental optimists.

POINT TWO: AMERICA AT ITS BEST

I would submit to this committee that the successful protection of the environ-
ment is the greatest social achievement of the United States of the past quarter cen-

tury. It is an achievement in which all citizens can take pride. Success in environ-
mental protection represents America at its very best.

I've set those few words off as a separate point simply because they are such a

pleasure to read.

POINT three: no turning BACK

But why do we have positive environmental trends in the United States today?
This is not just some fortuitous coincidence. It has happened because society has
enacted staunch, effective environmental regvilations. Just liberalism must let go of
the idea of a fragile, collapsing ecology, conservatism must let go of the idea that
environmental regulations dont work. They do. That the regulations work is the
reason environmental trends are so encouraging. And while there are many in-

stances in which environmental regulations can be made more flexible or switched
to market forces, it would be a drastic error to overturn the basic architecture of
those regulations, as they have created the very environmental optimism at which
we may now marvel.

In so many issue areas—crime, drugs, the decline of public education—social

trends are almost uniformly negative In the environment most trends are now posi-
tive, and may grow more positive still as regulations are made flexible and market-
based. The conversion of the environment to an arena of optimism has been accom-

plished in the prototypically American way: by combining clever technical and sci-

entific innovations with entrepreneurial vision and with the basic impulse of rep-
resentative democracy. Twenty five years ago, Americans began to tell their elected

representatives that they would not tolerate further environmental degradation, and
their representatives faithfully carried out the instructions of the citizenry by enact-

ing conservation law.

As Congress moves to revise conservation law, it is imperative that the basic suc-
cess of most environmental protection efforts not be forgotten. New efficiencies in
environmental controls are a highly desirable goal. But the governing rule of every
regulatory reform must be: NO TURING BACK.
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POINT FOUR: BEYOND THE ENDANGERED SPECIES ACT

I believe that environmental optimism and the rule of no turning back can help
light the way beyond the seemingly irresolvable disputes surrounmng the Endan-
gered Species Act.

First we must acknowledge the optimistic side of the equation, namely that the

doomsday views of species loss are almost certain to be exaggerations. Yet we must
also acknowledge that species protection is nevertheless a necessity. The reason
there has not been any species wipe-out in the United States is that we have power-
ful legal protections. As the Endangered Species

Act is changed, simplicity and fair-

ness to property holders must be achieved, but there can be no turning back from
the protective goal.

POINT FIVE: THE ENDANGERED SPECIES ACT AS A SUCCESS

Since the passage of the Endangered Species Act in 1973, seven listed species
have fallen extinct, and perhaps some uncataloged species have been lost to extinc-
tion as well. The air and water pollution we create today will not trouble future gen-
erations, because we are in the process of cleaning it. But if we cause species to

become extinct, there will never be anything our descendants can do about it, and
thev will judge us harshly for this callousness Every environmental mistake we
make is reversible save one: extinction. This makes the prevention of human-caused
extinctions an ecological priority.
Because seven species nave fallen extinct since 1973, and only a few been delisted

as recovered, it is common to hear conservative critics call the Endangered Species
Act a failure. By contrast, I assert in my book A Moment on the Earth that the En-
dangered Species Act is "a spectacular success," given that the creatures under En-

dangered Species Act protection were those considered most likely to fall extinct In-

stead most haven't. This shows that human efforts to preserve species can in fact

succeed.
Consider the inspirational recoveries of the California gray whale and the Amer-

ican bald eagle, both close to extinction in past decades and both now prospering.
You've heara people say, "The whale and the eagle don't count as Endangered Spe-
cies Act success stories, because both were protected by special acts of Congress,
passed in the 1940's and 1960's

" That is true But in effect what the gray whale
and bald eagle got were Endangered Species Act protection two to four decades
ahead of passage of the main act. Because they have had this extra time, these crea-

tures have recovered. A few decades down the road, many other creatures that have
received special protection only recently

—
including, I have little doubt, the spotted

owl—will recover and be successfully delisted.

POINT Six: NO SPECIES WIPE-OUT

Though species protection is a true necessity, it should not be done for doomsday
reasons. Pessimists bat around amazing projections for species loss for instance, the

distinguished Harvard biologist Edwara Wilson recently estimating that 27,000 spe-
cies are lost worldwide per year, a mind-boggling 74 extinctions per day. If Wilson
is right about this number, we would be observing something very roughly in the

neighborhood of 1,000 extinctions per annum in the United States, taking into ac-

count the U.S. share of the globe's land mass and the somewhat lower species den-

sity in temperate areas compared to the equatorial world. Instead observed ex-

tinctions in the United States are less than one per year. Even if some uncataloged
U.S. species have fallen extinct without anyone noticing, the gap between a roughly
predicted 1,000 U.S. extinctions per year and an observed less than one is so fantas-

tic it calls the doomsday species estimates into question.
Demonstrative on this point is the experience in the Pacific Northwest. This area

of the United States has in recent decades undergone all the negative influences

that species pessimists say can lead to a species wipe-out: deforestation, forest frag-

mentation, rapid urban growth. Yet there are no known extinctions of animals or

vascular plants in the Pacific Northwest forest zone in the postwar era. Zero.

Yet the predictions of species pessimists need not be right
—they could be far less

than half right
—for species losses to remain priority concerns, owing to the essential

role of biodiversity in the protection of the living system.

POINT SEVEN: IS THE ENDANGERED SPECIES ACT ENDANGERED?

Though there may not have been a species crash, the Endangered Species
Act it-

self may crash soon. The act has been successful yet contains many faults, among
them the penalties imposed on some property holders; the creation of disincentives;

the incomprehensibility of the act to average citizens (if the legal departments of
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Georgia Pacific and Boise Cascade have constant trouble figuring out the Endan-

gered Species Act, how can a typical small landholder be expected to grasp it?); and
worst, to my mind, its orientation on protection by litigation.

Attenipting to have the U.S. court system going marching through the taxa and

phyla of life, trjdng to pick and choose species for special protection, is at best a

cumbersome approach. And now suppose Edward Wilson of Harvard is right about
another of his projections

—namely that the Earth contains far more species than
now cataloged, perhaps as many as 100 million species. As those species are cata-

loged, so many Endangered Species Act lawsuits will be filed that the act will be-

come unworkable in the literal sense. We're already on the boundary of that, and
the science of biodiversity is in infancy.

POINT EIGHT: HABITATS NOT SPECIES

What progressive approach might combine the necessity of species protection with

respect for property holders and an escape from the species-by-species litigation ap-

proach? Habitat conservation plans whose focus is on the protection of general
areas, not species specifically
Such plans have oeen tested and are working well in the northern California for-

est belt, in urban southern California and parts of Texas. California forestry officials

and the Interior Department have been developing habitat conservation plans in

order to avoid having regions throw into pandemonium via Endangered Species Act

rulings. To me, the fact that progressive State and local officials and progressive
business managers are working to arrange successful habitat conservation plans, as
alternatives to entering an Endangered Species Act morass, tells us such plans
ought to replace the Endangered Species Act. General habitat preservation is a bet-

ter idea than the species-by-species approach, as both research and common sense

suggest that wild nature will be better preserved in blocks of land than in scatter-

shot fashion.

A progressive solution to the defects of the Endangered Species Act would be a
new Habitat Conservation Act that would create economic incentives for placing
blocs of land into preservation status, but then accept that species vacillations, in-

cluding extinctions, will occur within such blocks, given that species vacillations

happen all the time in nature anjrway.
At present the notion of replacing the Endangered Species Act with an entirely

new philosophy of biodiversity protection does not appear to be on the table politi-

cally. Some factions want to keep the Endangered Species Act essentially as is, oth-

ers want to weaken the act so much it would serve little purpose. If nothing else,

clashes of these diametric positions will lead to political gridlock. I would urge this

committee to study the idea of replacing the Endangered Species Act with an en-

tirely new legal philosophy based on conservation of habitats—especially since land
conservation is something Americans ought to be doing, in order to preserve na-

tvire's future, in any case.

Through the last 2 years. Interior Secretary Bruce Babbitt has said that the En-

dangered Species Act should be reauthorized as is tiiat he will deal with its faults

via administrative orders that exempt small parcels of land and create habitat con-

servation plans. If Secretary Babbitt s ideas are good ones—and I believe they are—
then they should be codified into an entirely new approach, a Habitat Conservation
Act.

POINT NINE: THE TWO-FOR-ONE PLAN

Finally I would suggest to the committee that a new Habitat Conservation Act

might be powered by what I call the "two-for-one plan." It would specify that for

each new acre developed in the United States, two existing wild acres must be pur-
chased and placed in preservation status.

Such a legal premise would insure that the preserved portion of the United States

would always expands more rapidly than the developed portion. Because the devel-

oped percentage of our country is smaller than might be guessed, a two-for-one sys-
tem could be in effect for decades if not centuries.

Of course a two-for-one plan would require some Federal regulations, but many
fewer pages than those that would be replaced. And most of the system could be
administered privately, because a new Habitat Conservation Act could create pri-

vate-enterprise preservation firms that would buy up and manage habitat land.

Government would monitor these firms to assure compliance, but the firms them-
selves would and private and operate on free-market terms, perhaps receiving pre-
mium payments for protecting habitats that contain species in the "listed" jeopardy
category. The American system responds mainly to economic interests, and today
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there is no economic sector with a self-interest in habitat preservation. This legisla-
tion would create one.

Requiring developers and others who convert pristine land to purchase two acres
of preservation land for each one that they buildup would of course in effect impose
a tax on new development, wetlands conversion and so on. But because wild lands
sell for far less per acre than lands attractive to development, in most cases the ef-

fective tax would likely be a tiny percentage of a developer's land costs. This ex-

pense might be added to the capital basis of a development or receive other treat-
ments to offset some of the developer's costs. More importantly, though my two-for-
one plan would impose small new costs on development, it would replace the current

Endangered Species Act regime that sometimes imposes very large costs through
litigation, or throws development plans into very long, costly delays. The two-for-
one preservation charge would be run as routine, predictable business expense that
would replace the "nasty surprise" from conservation wardens that all developers
have come to dread.
Of course the two-for-one plan as I sketch it here is only the genesis of any idea.

But I encourage the committee to consider it as a potential progressive alternative
to the Endangered Species Act, and one that would be perceived as progressive by
voters. I would be happy to discuss the idea and its possible wrinkles with any sen-
ators or staff.

POINT TEN: REWARDS NOT PENALTIES

The Endangered Species Act has been a success, but one achieved through mecha-
nisms of disincentives, punishments, and negative government action. It must be re-

placed with a biodiversity protection statute that operates through rewards, incen-
tives and positive actions. Don't despair: environmental optimism shows that this
can be done. A new approach based on privately administered general habitat con-
servation could be the key.

Statement of William Robert Irvin, Deputy Vice President, Marine Wildlife
AND Fisheries Conservation, Center for Marine Conservation

Mr. Chairman and members of the subcommittee, I am Robert Irvin, Deputy Vice
President for Marine Wildlife and Fisheries Conservation at the Center for Marine
Conservation. Thank you for the opportunity to present our views on the Endan-
gered Species Act (ESA). Reauthorization of the ESA is one of the most important
environmental issues facing this Congress. The ESA embodies a solemn commit-
ment to ourselves, our children, and the world to pass on to future generations a
rich heritage of biological diversity. Unfortunately, the debate over reauthorization
of the ESA has become polarized, all too often producing more heat than light. In

my testimony today, I will shed some light on the ESA's record of success over the

past 22 years and answer some of the commonly heard criticisms of the ESA, set

forth some principles against which any ESA reauthorization proposals should be
measured and use those principles to assess the only ESA reauthorization bill intro-

duced to date, and offer some constructive suggestions for improving what many of
us regard as the crown jewel of our Nation's environmental laws.

THE ESA: a record of success

At a time when serious efforts are underway to roll back progress made in pro-

tecting the environment over the past quarter century, we tend to forget that the
ESA has long enjoyed strong bipartisan support. The ESA was enacted by over-

whelming bipartisan majorities in Congress and signed into law by a Republican
President, Richard M. Nixon, in December 1973. It has been reauthorized three

times, each time by large bipartisan majorities in Congress and signed into law by
a Democratic President, Jimmy Carter, in 1978, and by Republican President Ron-
ald Reagan in 1982 and 1988. Polls continue to show strong support among the

American people, regardless of party afBliation, for conserving endangered species.
In short, Mister Chairman, maintaining a strong ESA is not a Republican issue or

a Democratic issue—it is an American issue.

Maintaining a strong ESA is important to our Nation because, in a very real

sense, the ESA protects US. Nearly half of our prescription medicines are derived

from plants and other wildlife. You may have heard of the rosy periwinkle, a flower-

ing plant native to Madagascar. This innocuous plant, grown in nurseries but nearlv
ejrtinct in the wild, is used to produce the drugs Vincristine and Vinblastine, which
achieve a 99 percent remission rate in children suffering from leukemia. Closer to

home, the bark of the Pacific yew tree, native to the endangered ancient forest
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ecosystems of the Pacific Northwest, produces taxol, which has proven to be the

most effective treatment for advanced ovarian cancer. The Houston toad, an endan-

§ered
species, produces alkaloids that may be useful in preventing heart attacks,

almon, including endangered sockeve salmon, contain Omega-3 fatty acids that can

reduce high blood pressure and cholesterol and may be useful in treating arthritis.

By protecting species like these and the habitats on which they and other species

depend, the ESA preserves our ability to discover the medical miracles that lay hid-

den in nature.
The ESA's role in protecting biological diversity is also essential to agriculture.

The world relies on only about 20 of the approximately 250,000 identified plant spe-
cies for 90 percent of our food supply. Just 3 species

—com, wheat, and rice—provide
half the world's food. This incredibly thin reed on which human survival depends
is susceptible to devastating insect infestations and blights. One of the best ways
to protect domesticated crops from such disasters is to crossbreed them with wild

varieties. In the 1970's, a com blight in the United States was controlled by cross-

breeding domesticated com with a wild variety from Mexico. In 1992, scientists pro-
tected domestic wheat from a harmful leaf rust by crossbreeding it with a wild vari-

ety from Brazil. By protecting species like the endangered Texas wild-rice, which
could hold the key to controlling some future threat to domesticated rice crops, the

ESA protects our ability to coinbat threats to agriculture and, ultimately, our sur-

vival.

Although the ESA has often been caricatured as a law that costs jobs, it is, in

fact, a law that protects jobs. In the Pacific Northwest, the ESA's protection of en-

dangered salmon runs is essential to protecting a commercial and recreational fish-

ing industry providing 60,000 jobs and $1 billion in personal income to the region's

economy. Even protecting such unglamorous species as freshwater mussels, 43 per-
cent of which are threatened, endangered, or extinct, protects jobs. Export of mussel
shells from the United States to Japan for the cultured pearl industry is worth $60
million annually to the American economy, supporting 10,000 jobs.

In nearly every State, we can find examples of the ESA working to protect endan-

gered wildlife and the needs of our Nation:
• In Idaho, when the Hailey airport proposed

a realignment of a landing strip,

the U.S. Fish and Wildlife Service worked with the Federal Aviation Adminis-
tration and the Blaine County Airport Commission to modify the design to

buffer noise between the airport and a nearby bald eagle roost. Reducing airport
noise benefited local residents as well.

• In Nevada, restoration of the endangered cui-cui fish is helping to produce more
effective management of water resources in the Truckee River, while protecting
a species that is important to Native American culture.

• In North Carolina, development of a habitat conservation plan in the: Sandhills

region will benefit endangered red-cockaded woodpeckers while providing land-

owners with assurances that their cooperation in conserving the species will not

result in increased restrictions on the use of their property.
• In New Jersey, with the help of local farmers and even a chemical plant owner,

bald eagle nesting has quintupled in recent years.
• In Wyoming, with the cooperation

of Federal land management agencies, the

State, and local ranchers, black-footed ferrets, once thought to be extinct, have
been reintroduced to the wild.

• In Connecticut, State and Federal cooperative efforts are resulting in rebound-

ing populations of bald eagles and piping plovers.
• In Missouri, through cooperative efforts among Federal, State, and local govern-
ments, and private sand and gravel dredging operators, procedures have been
established that protect the threatened Niangua darter while allowing contin-

ued local use of sand and gravel dredged from streams.
• In California, the California gray whale, successfully recovered and removed
from the endangered species list, is the star of a $194 million whale watching
industry.

• In Virginia, cooperative efforts to conserve freshwater mussels in the upper
Tennessee River Valley are producing restored riverbeds and improved water

quality, benefiting people as well as bivalves.

Even in Noah's Choice, a book that is critical of the ESA, one finds examples of

the ESA successfully balancing the needs of endangered species with the needs of

people. The book's authors use three conflicts to illustrate their assertion that the

ESA tramples on the lives of ordinary Americans: conflict between conservation of

the American burying beetle and a highway in Oklahoma; conflict between con-

servation of the Kamer blue butterfly and mosquito control in New York; and the

famous conflict between conservation of the snail darter and the Tellico Dam in Ten-
nessee. Yet, in each of these tales, the bottom line is the same: the species is con-
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served and the project goes through. In other words, the ESA worked, just as it does
in the vast majority of cases. Studies by the World Wildlife Fund and the National
Wildlife Federation show that, between 1979 and 1993, of more than 150,000
projects reviewed for conflict with endangered species, 99.9 percent of the projects
went forward.
The ESA achieves this balance because Congress and the agencies charged with

implementing the law have included a mjoiad of balancing mechanisms within the
law. In virtually every provision of the ESA, social and economic factors are taken
into account. The ESA prohibits consideration of non-biological factors only in the
decision whether to list a species as threatened or endangered. Economic and other

impacts resulting from critical habitat designation must be taken into accounts pur-
suant to Section 4(b)(l)(B)(2) of the ESA. Special regulations balancing species con-
servation with other concerns are issued pursuant to Section 4(d) of the ESA. Sec-
tion 10(i) authorizes more flexible conservation programs for reintroducing non-
essential experimental populations of endangered species to their former habitat.

Sections 7 and 10 allow the Secretary of the Interior to issue incidental take per-
mits, allowdng people to harm or even kill individuals of a listed species in the
course of some otherwise lawful activity. Section 7 requires the Secretary to suggest
any available reasonable and prudent alternatives to a proposed Federal action
whenever the Secretary concludes that the action will jeopardize the continued ex-

istence of a listed species or result in the adverse modification or destruction of criti-

cal habitat. Regulations set forth at 50 C.F.R. §402.02 implementing Section 7 re-

quire that reasonable and prudent alternatives must be "economically and techno-

logically feasible." Even when there are no reasonable and prudent alternatives.

Congress has provided an escape valve in Section 7 of the ESA, via the Cabinet-
level Endangered Species Committee, which has the power to grant exemptions
from the ESA when it determines that the benefits of a project outweigh the bene-
fits of conserving a species. The fact that the Endangered Species Committee has

only been called upon three times since its creation to resolve endangered species
corilicts is eloquent testimony to the ESA's effectiveness in resolving conflicts short

of an "either/or" decision.

To paraphrase Michael Bean, author of The Evolution of National Wildlife Law,
the amazing thing about the Endangered Species Act is not how many conflicts

there have been, but how few. Perhaps even more amazing is that, despite the

heavy consideration given to economic and other concerns under the ESA, the ESA
has been quite successful in its central mission, saving species from extinction. Ac-

cording to the Department of the Interior in its 1992 Report to Congress on the

ESA, 270 species are either stable or improving under the ESA's care. As the Na-
tional Research Council concluded in its recent study. Science and the Endangered
Species Act, "[T]he ESA has successfully prevented some species from becoming ex-

tinct. Retention of the ESA would help to prevent species extinction."

PRINCIPLES FOR ASSESSING ESA REAUTHORIZATION LEGISLATION

While few would seriously propose abandoning the ESA completely, some of the

so-called "reform" proposals for the ESA would, as a practical matter, have that ef-

fect. As this subcommittee proceeds to consider legislation introduced to reauthorize

the ESA, or develops its own bill, some fundamental principles should be kept in

mind, against which any ESA reauthorization legislation should be measured.

First, we should not profligately spend our children's inheritance. Conserving spe-
cies benefits future generations as well as ourselves. These benefits may not always
be quantifiable in monetary terms. Long-term benefits to future generations must
not be sacrificed for short-term economic gains.

Second, an ounce of prevention is worQi a pound of cure. Conserving species be-

fore they are on the brink of extinction offers more and better opportunities to bal-

ance species conservation against economic and other considerations, helping avoid

conflicts.

Third, we must put our money where our mouths are. Sustained and adequate

funding of historically underfunded endangered species conservation programs is es-

sential. Similarly, greater incentives should be provided to private landowners to en-

courage endangered species conservation on their properties.

Fourth, we must keep our eyes on the ball. The purpose of the ESA is to conserve

threatened and endangered species and the ecosystems upon which they depend.
While it is important to make the ESA flexible, effective conservation of species and
their habitats must remain the fundamental goal of the law.
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WHAT IS WRONG WITH S. 768

At this time, only one bill addressing ESA reauthorization has been introduced
in the Senate. Appljdng the principles outlined above, that bill, S. 768, the Endan-

gered Species Act Reform Act of 1995, is found wanting on every count.

First, S. 768 sacrifices the long-term interests of future generations for short-term

economic benefits. The bill abandons the central goal of the ESA, recovering species.
In its place, the Interior Secretary may choose to virtually write off protection of

listed species based on a determination made without public input that it costs too

much to protect a particular species. Moreover, even though the National Research
Council recently found that habitat destruction is the most serious threat to endan-

gered species and, therefore, habitat protection is essential to endangered species
conservation, S. 768 eliminates crucial protection for habitat, including reversing
the U.S. Supreme Court's recent decision in Babbitt v. Sweet Home Chapter of Com-
munities for n Great Oregon which upheld habitat protection regulations under the
ESA.

Second, S. 768 does not head off endangered species "train wrecks," it creates

them. The bill delays emergency protection of endangered species until it can be
shown that failure to act will place a species on an irreversible course to extinction

within 2 years. Furthermore, despite the National Research Council's conclusion

that the ESA is scientifically sound, S. 768 imposes new bureaucratic requirements
in the name of "good science." For instance, the bill requires peer review on demand,
regardless of whether there is any legitimate issue about the science underlying a

listing or critical habitat decision. The bill also requires captive breeding to be em-

phasized as a conservation measure, even though the National Research Council has
concluded that captive breeding is no substitute for conserving species in the wild.

Third, S. 768 imposes numerous costly new bureaucratic requirements without

providing adequate funding to pay for them. The bill requires extensive socio-

economic analyses, public hearings and comment, even where there is no con-

troversy over conservation of a particular species. While requiring the Fish and
Wildlife Service and the National Marine Fisheries Service to pay up to half the cost

incurred by non-Federal persons in conserving endangered species, the bill does not
authorize sufficient appropriations to pay Uiese costs. Nor does S. 768 provide sig-
nificant incentives to private landowners to conserve species on their property.

Fourth, S. 768 subordinates the conservation of endangered species and their

habitats to easing the conservation responsibilities of Federal agencies and others.

The bill undermines one of the central protections for listed species under the ESA,
the requirement in Section 7 for interagency consultation on Federal actions which

may harm endangered species. S. 768 provides that such consultation will be discre-

tionary with the agency proposing the action. Similarly, the bill suspends the nor-

mal operation of the ESA in any area covered by a cooperative management agree-
ment, an agreement subject only to a vague standard that it promote the conserva-
tion of the species to which it applies. The bill also exempts potentially millions of
acres of habitat from the ESA by exempting 5-acre parcels. In addition, the bill

eliminates the rights of citizens to enforce the ESA against non-Federal violators,
no matter how egregious the violation.

In sum, Mr. Chairman, S. 768 is the legislative equivalent of a neutron bomb: it

will leave the ESA standing, but only as an empty, useless shell. As such, S. 768
is neither a starting point nor an ending point for constructive improvements to the
ESA. It is an unmitigated assault on the fundamental purposes and basic protec-
tions of the ESA.

IMPROVING THE ESA

Although the ESA has been remarkably successful since President Nixon signed
it into law 22 years ago, it can be improved in several ways.

First, the ESA should do a better job of preventing species from becoming endan-

gered in the first place. In making this suggestion, however, I want to emphasize
that the ESA was never intended to solve all our wildlife conservation problems. In-

stead, the ESA was intended as a safety net, protecting species fi"om extinction

when other measures have failed. Thus, in addition to making the ESA itself more

f»roactive,

it is essential that all our wildlife conservation laws and policies, particu-

arly those governing management of public resources such as Federal lands and
marine resources, must be more proactive in conserving wildlife. The ESA can be

improved by providing express authority in the law for a preventive pro-am to

identify imperiled ecological communities and ecosystems, key species within those

communities, and measures which can be taken by Federal and non-Federal parties
to conserve those species, communities, and ecosystems.
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Second, the ESA should be improved to provide more effective recovery measures
for threatened and endangered species. The best way to ehminate conflicts between
development and species conservation is to recover species so that they can be re-
moved from the endangered species list. To accomplish this, recovery planning
should occur within 12 months of listing. During the planning phase, recovery tar-

gets based on the best available science should be estaolished. These targets should
provide objective benchmarks for assessing progress toward recovery and delisting.
Recovery targets should be developed by the Secretary of the Interior with input
from the public, scientists, States, and local governments.
Once recovery targets have been established, the Secretary should assemble a re-

covery team, consisting of representatives of Federal agencies. State, local, and trib-

al governments, and scientists to prepare a recovery plan within 18 months of list-

ing. Plans should be developed with sufficient opportunities for public review and
comment, including review and comment by the regulated community and other in-

terested citizens. Recovery plans should emphasize the role of Federal agencies and
public lands in achieving recovery. Plans should include enforceable deadlines for

recovery activities. Recovery plans should give priority
to actions that will provide

the ^eatest recovery benefits and identify ways to reduce costs of recovery without
sacrificing species conservation. Recovery plans should provide guidance to private
landowners regarding what activities may result in an illegal taking of a listed spe-
cies. Habitat conservation plans developed pursuant to Section 10 of the ESA should
be required to be consistent with recovery plans. When possible, recovery plans
should be developed for multiple species dependent on a common ecosystem. Ade-
quate funding for recovery planning and implementation is essential.

Third, the ESA should provide greater incentives for private landowners to con-
serve species on their property. A revolving loan fund to assist State and local gov-
ernments in the development and implementation of habitat conservation plans
should be established. Tax incentives, including deferral of estate taxes on property
subject to a cooperative agreement for the conservation of listed or candi^te spe-
cies, should be created. Existing land stewardship programs, such as the Conserva-
tion Reserve Program and the Forest Stewardship Program, should be amended to

provide additional benefits for activities that conserve listed and candidate species
while also serving the original goals of the programs. New incentive programs, au-

thorizing the Secretary of the Interior to pay private landowners for undertaking
additional endangered species conservation activities beyond those required by exist-

ing law, should be authorized. Regulatory incentives, such as the "safe harbor" habi-
tat conservation plan in the Sandhills region of North Carolina discussed above,
which provide landowners with assurances that their conservation obligations will

not increase as a result of their voluntary conservation activities, should be consid-
ered.

Fourth, steps should be taken to reduce the frustration citizens sometimes feel in

dealing with Federal agencies charged with ESA implementation. Each field office

of the U.S. Fish and Wildlife Service should have a designated Property Owner and
Community Assistance officer whose job is to provide timely advice and assistance
to landowners in complying with the ESA and to answer questions and respond to

complaints and suggestions from landowners. These officers will also be responsible
for providing landowners with information about the alternative dispute resolution

mechanisms already available in the U.S. Claims Court to those claiming that the
Federal government has taken their property without compensation.

In conclusion, Mr. Chairman, the ESA is our Nation's promise to leave our chil-

dren and grandchildren a world as rich in plants and wild animals as the one we
enjoy.
That is a promise that must not be broken. I look forward to working with you

and members of the committee to ensure that it is kept.
Thank you for allowing me to testify today. I will be happy to answer any ques-

tions that you or other members of the subcommittee may have.

Statement of David F. Mazour, on behalf of National Endangered Species
Act Reform Coalition

Mr. Chairman and members of the subcommittee, my name is David F. Mazour.
I am Assistant General Manager of the Central Nebraska Public Power and Irriga-
tion District in Holdrege, NE. Today, I appear before you on behalf of the more than
200 member organizations, representing millions of individuals across the United

States, which make up the National Endangered Species Act Reform Coalition.

In late 1991, representatives of rural counties in Arizona and New Mexico, the

American Farm Bureau Federation and several rural electric power cooperatives
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and water districts met to organize a coalition to participate in the congressional
debate regarding reauthorization of the Endangered Species Act. Our coalition's sole

purpose was then—and is today—to urge Congress to remake the Endangered Spe-
cies Act (ESA) into a law that works better to conserve species while taking into

consideration the needs of people and the other responsibilities of Federal, State and
local government.
Our coalition represents a diverse group of members nationwide which ranges

from rural irrigators in eastern Washington and throughout the West, to municipali-
ties such as Williamson County, Texas and Apache County, Arizona, to trade and
member organizations such as the American Public Power Association, the National

Rural Electric Cooperative Association and the National Association of State De-

partments of Agriculture, to individuals and businesses that are directly affected by
the ESA.
While some businesses have recently joined our efforts, we are not "Big Business."

We are your rural constituents and communities, saying: "Please, listen to us. The
ESA needs reform. The public is losing confidence in the way the Act is being imple-
mented. This important law is destroying good will toward species conservation

around the country. It must be remodeled in a way that promotes more efficient spe-
cies conservation and becomes more people-friendly, or it will destroy itself."

THE NEED FOR ESA REFORM

What has caused the need for change to the ESA? While the ESA was a well-in-

tentioned piece of environmental legislation when passed in 1973, it had some seri-

ous shortcomings that have become more apparent over time. Fundamental prob-
lems of checks and balances and the elevated status of this law above others have
created an atmosphere conducive to abuse. The concentration of power in the hands
of wildlife biologists who often lack the technical ability to interpret data or have
their own agendas has become commonplace.
Former agency biologist W. Dean Carrier discussed the power created by the laws

and the courts in an essay presented at the Wildlife Society's (Western Section) An-
nual Conference on Feb. 2-5, 1995, in Rohnert Park, CA. In the essay, entitled "The

Killing of the Goose," Carrier wrote:

Suddenly, we had the power. But with power comes responsibility. We glee-

fully latched on to the power, but I'm not sure we lived up to the respon-

sibility. We began to misuse our newly acquired authority in a manner no
less arrogant than those who used it against us a mere decade before. We
focus more on the punishment of development—any development—than on
the analyzing of the real effects to biological resources or the recovery of

listed species.

Later in his essay. Carrier discusses the use of the Act to extort huge sums of

money from landowners, corporations and public and private utilities. I have wit-

nessed these abuses first-hand. In a negotiating session in the fall of 1989 regarding
the renewal of a license for Central's hydroelectric plants, a lawyer from a national

environmental organization cavalierly responded to a question about a $75 million

mitigation package they were demanding by saying, no, he didn't want to bankrupt
the District, just oring it to the brink of bankruptcy. Two months of intensive nego-
tiations ended that day.
To pass the test of time, a reformed Act must correct the abuses currently in place

without recreating the lack of environmental consideration prevalent in the 1960's

and early 1970's. To gut the Act is not an acceptable solution, nor a long-term fix.

The pendulum must stop in the middle.
A paradigm shift for the wildlife biologists is one of the most significant changes

that is needed. A reformed Act must prompt the wildlife biologists to ask how they
can work better with people on the land and the users of the water to better con-

serve endangered species. They must seek the most cost-effective methods for pro-

tecting species. Personal agendas must not be allowed to enter into the process. The

arrogance that drove attempts to bring developers to their knees must be left be-

hind.
A sharing of power will be required and can be incorporated through various legis-

lative changes. Improved science through peer review, greater sharing of respon-
sibilities through cooperative agreements with State and local governments and

greater public involvement in the implementation of a conservation objective are

good examples of ways to bring about more reasonable ESA implementation.
ESA reform should help create a new attitude for those living on the land and

others who are subject to the Act's regulations. Reform of the Act will be successful

if it encourages local landowners and communities to work with agencies responsible
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for regulations in the protection of species. The American pubhc believes in the need
for effective environmental protection. The people on the land and in the commu-
nities want clean water and abundant wildlife. A properly reformed Act will bring
them back into the process of cooperatively working toward enhancement of the en-
vironment which we all share.
An unbalanced ESA does not promote or foster those kinds of partnerships. In

fact, the Act in its present form produces the opposite results. It encourages litiga-
tion rather than cooperation and places the power with the wildlife biologists and
the courts, leaving little recourse to those that must live with the results.

I am not a scientist; however, in my capacity with the Central Nebraska Public
Power and Irrigation District, I have dealt extensively with application of the En-
dangered Species Act. For the past 12 years, the Central District has been seeking
a new license from the Federal Energy Regulatory Commission to operate its hydro-
electric facilities associated with Kingsley Dam and Lake McConaughy. This reli-

censing proceeding has primarily concerned re-regulation of the project's hydro units
to accommodate a number of endangered species along the Platte River—including
whooping cranes, interior least terns, piping plovers, burying beetles and bald ea-

gles.
Often the recommendations to fulfill the ESA obligations have little to do with

whether the species will be helped ultimately and more to do with a particular biolo-

gist's view of what the river and its habitat should look like. One example of this
was a recommendation that eight nesting islands be constructed of sand within the

"Big Bend" reach of the Platte River to simulate the braided sandbars which have
been presumed to be the preferred nesting sites for interior least terns and piping
plovers.
This recommendation, however, failed to recognize the scientific studies and prac-

tical experience of the Central District and its partner, the Nebraska Public Power
District, which show that enhancement and protection of sandpit and off-river nest-

ing sites are a more effective means of helping increase the species' population. Pre-
vious attempts to construct island nesting sites on the Platte River have been a dis-
mal failure. In fact, in 1994 only one fledgling was produced at the previously con-
structed nesting islands compared with 125 fledglings at non-river sites managed
by the Districts. A majority of terns and plovers along the Platte River use non-river
sites to nest and that is where the gains in their population have occurred. So, at

great cost, the habitat desired by the biologists was created, but it did not do much
for the birds. This has been repeatedly pointed out ... to no avail.

We must acknowledge that our scientific information is not perfect at any given
time. To effectively protect threatened and endangered species

—a goal each of us
can agree upon—we must ensure that species conservation judgments are based on
the best available information, while maintaining enough flexibility to adapt to

changing circumstances and scientific information.

Currently, Colorado, Nebraska and Wyoming and the Interior Department are en-

gaged in negotiations to reach a basin-wide agreement on habitat enhancement to

address endangered species concerns in the Platte River Basin. Each of the States
have substantial existing development subject to Section 7 review. Colorado alone
has as many as 200 permits subject to consultation.

Central's project is a key component and Central is closely involved in negotia-
tions to produce a basin plan. Secretary Babbitt is to be commended for his initia-

tive in seeking a basin solution and significant opportunities exist for the develop-
ment of a comprehensive habitat plan rather than a piecemeal project-by-project so-

lution. Unfortunately, the existing ESA may actually hinder the search for a com-

prehensive solution, rather than assist it.

Nebraska and Wyoming are calling for provisions that make the States equal
partners; however, the current Act does not allow the States to have the status tney
deserve. The U.S. Fish and Wildlife Service insists on "final" control and asserts

that the ESA precludes the delegation of decisionmaking authority to the States. Al-

though a comprehensive solution with greater State and local community involve-

ment will most certainly serve the species better and more efficiently, achievement
of such a solution is hindered by the Act as it currently exists.

There are examples of ESA problems all across the country. In the Pacific North-

west, the Bonneville Power Administration (BPA) and National Marine Fisheries

Service (NMFS) have estimated that the current conservation measures for four

listed runs of salmon on the Columbia and Snake River systems are costing at least

$350 million per year. These costs are the result of both active conservation meas-
ures and lost revenues from power generation. Implementing the recently an-
nounced draft recovery plan ana biological opinion is expected to cost an additional

$160 million per year. Already, BPA has spent over $2 billion on salmon recovery
measures. A significant portion of these costs are borne by the rural communities
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which receive electricity from BPA. These overwhelming costs threaten to collapse

the Bonneville Power Administration and cast a looming shadow of economic dis-

tress on the rural communities of the Northwest that are already devastated by the

loss of timber jobs due to limitations for the Northern Spotted Owl.

These cases are examples of ESA actions that all too often are marked by litiga-

tion, lack of certainty for communities affected by ESA-imposed restrictions on ac-

tivities and incomplete science for listing the species and for determining proper
conservation measures. Our environment is not static. We must acknowledge that

fact by leaving behind the current command-and-control application of the Endan-

gered Species Act and embracing a more adaptive management approach to effective

species conservation.

Secretary of the Interior Bruce Babbitt has acknowledged many of the problems
with the current application of the Act. Last year, the Department of the Interior

and the Department of Commerce issued a number of joint policy guidelines de-

signed to improve the functioning of the Endangered Species Act. In March of this

year, Secretary Babbitt announced a series of "Guideposts for Reform" which he de-

scribed as "guideposts for reauthorization should this Congress decide to move for-

ward on endangered species issues."

Each of the Administration's guideposts for reform is incorporated into ESA re-

form legislation that was introduced in May by Senators Gorton, Johnston and oth-

ers. We urge the Senate to codify into law each of the administration's proposals
as well as the other important reforms contained in S. 768, the Endangered Species
Act Reform Amendments of 1995.

CALL FOR CONGRESSIONAL ACTION

We urge this subcommittee to move forward with legislation which maintains the

original purpose of the Endangered Species Act—to protect species most in need—
while restoring sensibility to the law and providing incentives for species conserva-

tion. Specifically, some of the reforms we urge Congress to adopt include:

1. Bring the Public into the ESA Process and Increase the Role of State and Local

Governments

The public ultimately holds the keys to a better working ESA. In areas where
there has been a heavy regulatory approach to ESA decisionmaking—with decisions

on recovery plans with little or no input from the public
—support for the ESA fades

rapidly upon imposition of the conservation measures. We urge you to move the law
to local levels by increasing the use of cooperative agreements between the Federal

Government and State and local governments, providing hearings on draft recovery

plans and critical habitat designations, and opening the consultation to affected par-
ties.

Further, we believe that the role of States in ESA decisionmaking should be sig-

nificantly increased. States should have the opportunity to have primary roles in

ESA actions subject to oversight. The States are developing promising ideas in this

area. In particular, the Western Governors' Association is presently working on leg-

islative proposals on State involvement in the ESA.
We urge you to seek out and incorporate the recommendations of the States in

the congressional reform effort.

2. Place the ESA on Equal Footing with Other Federal Laws
How many Americans would agree with the idea that one law—the Endangered

Species Act—should supersede every other Federal law and treaty? Based on the

snail darter decision in TYA v. Hill, many believe that all other obligations of the

government must give way to one single-purpose law, the Endangered Species Act.

It is not rational to demand this priority of one law over all others. Under these

other laws, we build homes and schools, provide water and power to our commu-
nities and provide jobs to our people.

Certainly, conserving species is an important goal for our country and the Federal

Government must play a role in that process, but that role cannot be undertaken
at the expense of all other governmental functions. The Federal Government's obli-

gations under the ESA should be considered and acted upon, but only on equal foot-

ing with other laws and obligations which are just as important to our nation's

health and security.

3. Provide Incentives for People to Actively Help Conserve Species

The ESA presently operates largely based on negatives. Don't modify habitat.

Don't take an action that may affect a listed species. The law does not encourage
individuals to find ways to help species. Instead, the ESA provides disincentives in
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the form of endless red-tape and permits that stalemate independent initiatives to

assist species.
The simple fact is that a species does not recover solely because you stop people

from doing things. Species also can recover because positive steps are taken toward
increasing species populations.
We need to replace the current ESA's disincentives with incentives to conserve

species. Many in the environmental community agree on this point. One way is to

f)rovide
active, concrete incentives for the millions of Americans beyond the regu-

atory reach of the ESA to preserve species and habitat. These incentives may in-

clude creating more habitat or establishing breeding programs to strengthen popu-
lations. We recognize the fiscal constraints facing Congress, but we believe the cur-
rent program is draining revenues and costing jobs. It makes sense to increase the
use of incentives which encourage the development of new, innovative ways to con-
serve species yet allow job producing activities to move forward.

4. Reinstate the Distinction Between Endangered Species and Threatened Species
The ESA, statutorily, distinguishes between Federal efforts to protect and con-

serve endangered species and those intended to assist threatened species. This dis-

tinction, while existing within the statute, has been eliminated by administrative

regulations. This distinction serves to prioritize Federal efforts for listed species. We
need to return ESA implementation to the original intentions of Congress and
reinstitute this distinction.

5. Provide Regulatory Certainty

For many, the best incentive to conserve species is regulatory certainty. Right
now, many affected communities which want to work witnin the law are stymied
by a decisionmaking process in which biologists have unfettered ability to reopen
recovery plans and biological opinions. By providing real regulatory certainty to per-
mits and new forms of cooperative agreements. Congress would lay the groundwork
for more cooperation with affected communities. Nobody wants to come to the table

when they know that as soon as they leave, all bets are off as to what will be re-

quired of them. If Congress enacts reforms in this area, many communities would
move forward with active conservation plans which now fail to get off the drawing
boards because the government will not commit certainty to its side of the bargain.

6. Streamline and Strengthen the Federal ESA Decision Making Process

The ESA will collapse if the current system which is adversely affecting the liveli-

hood of thousands oi people is not fixed. A system which places the key decisions

in the hands of a few biologists, ultimately, will fail. We support retaining a listing

process based solely on good science. We urge Congress to strengthen the listing

process by increasing scientific information requirements and considerations and by
providing a fundamental basis for consideration of the impacts of a proposed activity
on the species.
The decision of what to do about species conservation should be based on a

strengthened scientific process, the inclusion of economic considerations, open to the

public and made as close to the local level as possible. We should bring endangered
species decisions out from the court rooms and negotiating rooms to the public.
At its most basic level, the ESA must be infused with a healthy dose of common

sense. There are now more than 950 species listed as endangered or threatened
under the ESA. On average, more than 100 species are being listed each year and
an additional 4,000 species have been identified as candidate species. Because of the

pragmatic realities of nature as well as our own nation's resources, the ESA needs
to allow for species conservation goals other than full recovery. It is legitimate to

save a species by maintaining a species population. It is irresponsible to say that

all species can be "recovered."

Additionally, the Section 7 consultation process must be streamlined. Consulta-

tions are taking too long, are being admimstered in an arbitrary manner and are

being tied up in court by endless challenges. We urge you to reform that process

by statutorily setting binding deadlines, focusing consultations on those agency ac-

tions which truly jeopardize listed species and ensuring that the alternatives pro-

posed under consultation reflect the biologic and economic realities of real-world ap-

plication.

7. Share the Burdens of Species Conservation

We are continually told that it is in the national interest to conserve endangered
species. Yet the burdens for that conservation fall almost solely on the geographic
areas which historically have had the least impact on the species. Where a national

interest is being carried out, its burden should fall on this nation as a whole, not

solely on the landowner. We urge you to consider instituting a cost-share program
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for conservation measures which would allow a better balance between economic,
environmental and governmental interests.

8. Recognize the Rights of Private Property Owners, Including Holders of Water

Rights
In many cases, small landowners, farmers and irrigators have little, if any, impact

on the species. Yet, they are brought into enforcement of the Act on the same terms
as large landowners and industries. The Act should be amended to recognize the low

impact of small landowners.
We urge Congress to reduce direct regulation of private property, increase incen-

tives for such landowners and live up to the responsibility of compensating property
owners for lost use and value of property.

9. Recognize the Species Status as a Whole.

The public is continually misled by the practice of calling any animal, fish or

plant species listed under the Act an endangered species. This practice blurs the bi-

ological distinction between species, subspecies or distinct population segments. To
suggest that a population segment or subspecies should be given the same priority
and treatment as a whole species is improper on a policy level and biologically ques-
tionable.

This misleading practice is especially true in the treatment of distinct population
segments. It may be fair to look at the health of a whole species by looking, in part,
at the fringe areas of the species, but it is irrational to treat an isolated population
segment under the ESA as if it were a whole species. Yet, that is what the Act does
now. The ESA protects the single, isolated population of a species, no matter how
vibrant that species mav be in other portions of this Nation, at the same level that
it would protect a whole species that is threatened or endangered. As one news-

paper, the Sacramento Bee, recently pointed out, under the logic used by the Fish
and Wildlife Service, people living in Seattle and Austin would qualify as different

subspecies.
By their own biological characteristics and definitions, subspecies and distinct

population segments represent a much narrower range of species within the envi-

ronment. The ESA needs to reflect that basic truth.

CONCLUSION

The Nationsd Endangered Species Act Reform Coalition has worked on ideas for

ESA reform for more than 3 years. We believe that this Congress has an oppor-
tunity to reauthorize and improve the ESA and bring this law—which has direct

impacts on so many communities—closer to the people. If the politics of the past
are allowed to continue to stalemate progress on tnis important matter, the Endan-

gered Species Act is doomed and with it are many of our smaller communities and
the species which could be saved if the law received needed improvements.



200

National Endangered Species Act
Reform Coalition

MEMBERSHIP

Alabama Oectric Cooperative, Inc.

Andalusia, Alabama

American Electric Power Service Corporation
Columbus, Ohio

American Farm Bureau Federation
Washington, D.C.

American Petroleum Institute

Washington, D.C.

American Public Power Association
Washington, D.C.

Animas-La Plata Water Conservancy District

La Plata, New Mexico

Anza Electric Cooperative, Inc.

Anza, California

Apache County
St Johns, Arizona

Arizona Electric Power Cooperative, Inc.

Benson, Arizona

Arizona Municipal Power Wsers' Association
Phoenix, Arizona

Arizona Power Pooling Association
Benson, Arizona

Art Homes, Inc.

San Antonio, Texas

Bar Eisht Cattle Co., Inc.

Lyman, Nebraska

Barrick Qoldstrike Mines, Inc.

Elko, Nevada

Basic American Foods
San Francisco, California

Basin Electric Power Cooperative
Bismarck, North Dakota

July 10, 1995

Beadle Electric Cooperative, Inc.

Hurori South Dakota

Bicgs Ranch
Madera, California

Bob Ferguson •
Independent

El Torn, California

Boise Cascade Corporation
Boise, Idaho

Boise-Kuna Irrigation
Kuna, Idaho

Bon Homme Yankton
Electric Association, Inc.

Tabor, South Dakota

Bridger Valley Dectric Association
Mountam View, Wyoming

Broadview Water District

Firebaugh, California

C.T. Kaljian Ranches
Los Bancs, California

California Association of

Winegrape Qrowers
Sacramento, California

California Farm Bureau Federation
Sacramento, California

California Qrain and Feed Association
Sacramento, California

California Rice Industry Association
Sacramento, California

Central Arizona

Irrigation and Drainage District

Eloy, Arizona

Central Arizona Water Conservation District

Phoenix, Arizona



201

National Endangered Species Act Reform Coalition Membership List

Central Montana Electric

Power Cooperative, Inc.

Billings, Montdnd

Central Nebraska Public Power
and Irrigation District

Holdrege, Nebraska

Chelan PUD No. 1

Wenatdchee, Washington

Chevron, U.S.A. Inc.

Concord California

"" '

City of Farmington
farminglon New Mexico

Clay-Union Electric Cooperative, Inc.

IValertoivn South Dakota

S ( Oyde Davis Real Estate

Liberty Hill, Texas

Coalition of Counties for

Stable Economic Qrowlh
L/lenwood, New Mexico

Coalition of Oil & Qas Industry Associations
Denver, Colorado

Coalition to Protect & Preserve
Private Property Rights

Bakersfield California

Codington-Clark Electric Cooperative, Inc.
Watertown, South Dakota

Coeur d'Alene Mines Corporation
Coeur d'Alene, Idaho

Colorado River

Energy Distributors Association
Salt Lake City, Utah

Colorado River Municipal Water District

Big Spring, Texas

Colorado Rjver Water Conservation District
Qlenwood Springs, Colorado

Colorado Rural Electric Association
Denver, Colorado

Columbia Rural Electric Association
Dayton, Washington

Columbia Snake River Irriigators Association
Prosser, Washington

County of Catron
Reserve, New Mexico

County of Eddy
Caridiad New Mexico

County of Elko
Elko, Nevada

County of Sierra
Trvth or Consequences, New Mexico

Dcseret (generation and Transmission
Sandy, Utah

Direct Services Industries .

Portland Oregon

Dixie Escalante Rural Electric Association
BeryL Utah

Douglas County PUD No. 1
East Wenatachee, Washington

Douglas Electric Cooperative, Inc.
Armour, South Dakota

Duck River Agency
^ ;. Shelbyville, Tennessee

D. M. Camp & Sons
CabBakersfield California

Dugan Production Corporation
Farmington, New Mexico

East River Electric Power Cooperative
Madison, South Dakota

Empire Electric Assodation, Inc.

Coriei, Colorado

Exeter Irrigation District
Exeter, California

Farm Credit Bank of Texas
Austin, Texas ,

FEM Electric Association, Inc.

Ipswich, South Dakota

Ferreira Farms
Los Banos, California

,(. ,



202

National Endangered Species Act Reform CoaliKon Membership List

Flathead Electric Cooperative
Kalispell, Montana

FMC Corporation
Washington. D.C.

Fordel, Inc.

Mendota, California

Carkane Power Association, Inc.

Richfield, Utah

Qlenn-Colusa Irrigation District

Willows, California

C/olden Spread Electric Cooperative, Inc.

Amarillo, Texas

Qraham County Electric Cooperative, Inc.

Pima, Arizona

Qrealer Westside California

Women for Agriculture
Dos Palos, California

HD Electric Cooperative, Inc.

Clear Lake, South Dakota

Helix Water District
La Mesa. California

Holy Cross Electric Association, Inc.

Qlenwood Springs, Colorado

Hot Springs Rural Electric Cooperative
Thermopolis, Wyoming

Idaho County Lioht and Power
QrangeviUe, Idaho

Idaho Mining Association
Boise, Idaho

Idaho Power Company
Boise, Idaho

Intcrcounty Electric Assodalion, Inc.

t^itchell. South Dakota

Intermountain Consumer Power Association

Sandy, Utah

International Coundl of Shopping Centers
Alexandria. Virginia

International Water District

Clovis, California

Interstate Natural Qas
Association of America

Washington, D.C.

Kaiser Aluminum and
Chemical Corporation

Oakland California

Kaufman Board
Modesto, California

Kern County Water Agency
Bakersfield California

Kingsbury Electric Cooperative, Inc.

be Smet, South Dakota

Lake Region Electric
Webster, South Dakota

Lincoln-Union Electric Company
Alcester, South Dakota

Lyon-Lincoln Electric Cooperative, Inc.

Tyler, Minnesota

Mancos Water Conservancy District

Mancos, Colorado

Melody Hereford Ranch
Jackson Hole, Wyoming

Melvin Morris — Developer
Hawthorne, California

Merced Irrigation District

Mercect California

Merrill Real Estate
Madera, California

Mid Cal Auto Truck Plaza, Inc
Santa Nella, California

Mid-West Electric Consumer Association
Denver, Colorado

Morgan County Rural Electric Association
Ft. Mogran Colorado

Morton Buildings, inc.

Morton, Illinois

Mt. Wheeler Power, Inc
Ely, Nevada

National Association of Home Builders
Washington, D.C.



203

National Endangered Species Act Reform CoaliKon Membership List

National Association of

Industrial and Office Properties
Hemdon Virginia

National Association of Real Estate

Investment Trusts^ Inc.

Washington, D.C.

National Association of Realtors
Washington, D.C.

National Association of

partments o
Washington, .

State Departments of Agriculture
D.a

National Rural Bectric

Cooperative Association
Washington, D.C.

National Stone Association
Washington, D.C.

National Water Resources Association
Ariington, Virginia

Natural Resources United, Inc.

Mobile, Alabama

Nebraska Bectric Q & T Cooperative, Inc.

Columbus, Nebraska

Nebraska Farm Bureau Federation
Lincoln, Nebraska

Newmont Mining Corporation
Denver, Colorado

Niobrara Electric Association, Inc.

Lusk Wyoming

North Fork Water Conservancy District

Hotchkiss, Colorado

Northern Electric Cooperative, Inc.

Bath, South Dakota

N.W. Electric Power Cooperative
Cameron, Missouri

Oahe Electric Cooperative, Inc.

Blunt, South Dakota

Oglethorpe Power Corporation
Tucker, Qeorgia

Olivcnhain Municipal Water District

Encinitas, California

Oregon PV/D Association
Salem, Oregon

Oski Construction
Modesto, California

Pacific Northwest Qenerating Cooperative
Portland Oregon

Palo Verde Irrigation District

Blythe, California

Panocbe Water District

Firebaugh, California

Phelps Dodse
Washington. D.C.

Pixley Irrigation District

Pixley, California

Placer County Water Agency
Foresthill, California

Plains Electric Qeneration and
Transmission Cooperative, Inc.

Albuquerque, New Mexico

Puget Sound Power and Light
Bellevue, Washington

Rainbow Municipal Water District

Fallbrook, California

Rancho California Water District

Temecula, California

Raspo Farms
Banla, California

Rec Electric Cooperative, Inc.

Miller, South Dakota

Renville-Sibley
Cooperative Power Association

Danube, Minnesota

Ringling Brothers and Bamum & Bailey
Vienna, Virginia

Riverside County Farm Bureau
Moreno Valley, California

Rushmore Electric Power Cooperative, Inc.

/!apid City. South Dakota



204

National Endangered Species Act Reform Coalition Membership List

San Luis Valley
Electric Cooperati
Montr Vistd, California

Rural Electric Cooperative, Inc.

Call-

Sam Isabel Rural Bectric Cooperative
Pueblo, Colorado

San Joaquin County Citizens Land Alliance
Traty, California

San Joaquin River Exchange
Contractors Water Authority

Los Banos, California

San Luis Water District
Los Banos, California

Santa Nella Development Association
Modesto, California

Shafter-Wasco Irrisation District
Wasco, California

Sangre De Cristo Electric Association, Inc.

Buena Vista, Colorado

S.H. Smith Farms, Inc.

Turlock California

Sioux Valley Electric
Colman, South Dakota

South Central Nebraska Bankers Assodalion
Holdrege, Nebraska

Southern San Joaquin
licipal Utility Dii
Delano, California

Southwest Water Conservation
District of Colorado

Durango, Colorado

Southwestern Power Resources Association
Edmond, Oklahoma

Spink Electric Cooperative
Redfield South Dakota

St. John Farms
Orland California

Sulphur Springs Valley
Electric Cooperative, Inc.

Willcox, Arizona

Texas Aggregates and Concrete Association
Austin, Texas

Texas Farm Bureau
Waco, Texas

The Montana Power Company
Butte, Montana

Toll Brothers, Inc.

Huntingdon Valley, Pennsylvania

Traverse Electric Cooperative, Inc.

i\^eatori Minnesota

Trico Electric Cooperative, Inc.

Tucson Arizona

Tri-County Electric Association, Inc.

Pfankinton, South Dakota

Tri-State Generation and
Transmission Association, Inc.

Denver, Colorado

Tulelake Irrigation District

Tulelake, California

Turlock Irrigation District

Turlock, California

Union County Electric Cooperative, Inc.

Elk Point South Dakota

Union Pacific
Fort Worth, Texas

Upper Yampa Water Conservancy District
Steamboat Springs, Colorado

Valley Center Municipal Water District

Valley Center, California

Vigilante Electric Cooperative, Inc.

Dillon, Montana

Wabash Valley Power Association, Inc.

Indianapolis, Indiana

Washington County
Water Conservancy District

St Qeorge, Utah

Washington Public Utility
Districts Association

Seattle, Washington



205

National Endangered Species Act Reform Coalition Membership List

Washington State

Water Resources Association
Ydiimd, Washington

Washinston Water Power
SpoMne, Wdshington

Weber City Canal
River Water Users Association

Ogden, Utah

Weber River Water Users Association
Sunset Utah

Wells Rural Electric Company
Wells, Nevada

Wellton-Mohawk
Irrigation & Drainage District

Wellton, Arizona

Western Montana Electric Generation and
Transmission Cooperative, Inc.

Missoula, Montana

West Star-5 Inc.

Firebaugh. California

Westlands Water District

Fresno, California

Westside 5-D Farms, Inc.

Sanjuaquitt California

Wheat Belt Public Power District

Sidney, Nebraska

Whetstone Valley Bectric Cooperative, Inc.

Milbank. South Dakota

Wilder Construction Compan>
Bellingham, Washington

Wilder Irrigation District

Caldwell Idaho

Williamson County
Qeorgetowit Texas

Wyoming Water
Development /Association, Inc.

Cheyenne, Wyoming

Wyrulec Company
tingle, Wyoming

Y-W Bectric Association, Inc.

Akron, Colorado

In addition, the National Endangered Species Act Reform Coalition

has received contributions froin numerous individuals who support

the goals and objectives of the Coalition.



206

Saving America's Wildlife

Renewing

the

Endangered

Species

Act

JUIY

1995



207

Endangered Species Report Project Managers:

William J. Snape III, Director, Lcgai Division, Defenders of Wildlife ..

Robert M. Ferris, Director, Species Conservation Division, Defenders of Wildlife

Contributors: ^, ; ..

Many people within Defenders of Wildlife and outside the organization contributed both ideas and efforts to this pub-
lication. Defenders wishes to recognize John Perrine for substantial contributions of research and writing. We also grate-

fully acknowledge the writing and editorial contributions ofJames G. Deane, Roger DiSilvestro, Nina Fiscione, Craig
Miller, Robert Peters, Suzy Sanders, Harhn Savage, Elizabeth Saxton, Heather Weiner, Linda Winter and James K.

Wyerman. In addition, special thanks go to Caroline Kennedy, Lisa Osborn and Randy Sargent for document assem-

bly and editorial assistance.

Copyright © 1995 hy Defmdm of Wildlife. 1101 Fourttenth Street. NW. Suite 1400, Washington. DC 20005 (202-682-9400).

ABOUT DEFENDERS

Defenders of Wildlife is a nonprofit organization ofmore than 100,000 members nationwide. Defenders is

notedfor more than two decades ofleadership in passage and enforcement ofthe Endangered Species Act of

1973 (ESA). The organization has been a successful plaintifffor endangered species, winning victories to

enforce the ESA and expedite listings ofspecies and adoption ofrecovery plans. Defenders is afounding mem-

ber and steering committee member ofthe Endangered Species Coalition. We are dedicated to saving species

from extinction andprotecting biological diversityforfuture generations.

COVEI PHOTO: MUU VOM KOFfMAMN/TOM SUCK AHD ASSOCIATES



208

SAVING AMERICA'S WILDLIFE

Table of Contents

Foreword iv

Executive Summary .vi

Introduction 1

The Endangered Species Aa's Vital Role

Problems of the Act Are Overstated

The ESA's Ultimate Goal

Section One — Purposes of the ESA 6

Saving Living Systems
Benefits of Biodiversity

Agriculture

Medicine

Recreation

Ecosystem Services

Emotional Rewards

Section Two - How the ESA Works 16

The Listing Process

Section 9 Takings
Critical Habitat

Intcr^ency Consultations

Habitat Conservation Plans

Recovery Plans

Experimental Populations

Structured Flexibility

Section Three — Recommendotions for Improving the ESA 32

Expand the Role of Science

Create a National Commission on Species Extinction

Use Science to Set Priorities

Ensure Adequate Peer Review

Encourage Work of the National Biological Service

Create Mechanisms for Technical Assistance

Reduce the Need for Listings

Provide Incentives for Private Landowners

Increase the Role of States

Promote Regional Ecosystem Management Planning
Provide Long-Term Funding
End Harmful Subsidies

Expand Existing Funding Programs
Close Existing Loopholes

D E F e N E R S OF W I 10 L i F E



209

SAVING AMERICA'S W I [ D I I F E

Section Four — The Future of Biodiversity Protection 47

Land Managemenc for Commodities

Biological and Ecological Models

Need for More and Larger Reserves

Impact of Habitat Fragmentation

Importance of Keystone Species

Value of Ecological Processes and Cycles

Promise of Ecosystem Management

Identifying Preservation Priorities

Conservation Finance Corporation
Need for U.S. Leadership in International Conservation

Conclusion 58

Appendix
— Ten Questions About the Endangered Species Act 59

1. Why do we have an Endangered Species Act?

2. ^X'hat is currently protected under the ESA?

3. Why do species become endangered or threatened?

4. Does the ESA work?

5. What is the role of science in the ESA?

6. Does the ESA consider economic factors?

7. What effect does the ESA have on private property rights?

8. What is the status of threatened and endangered species on publicly
owned lands?

9. What role do the states play in species protection?

10. How does the ESA relate to the future of the United States?

Species Case Studies

Grizzly Bear (Unus arctos horrihilis) 8

Western Boreal Toad (Bufii horem boreas) 12

Florida Black Bear (Ursus amfricanusfiorutanus) 18

Golden-Cheeked Warbler (Dendroica chrysoparia) 22

Yangtze River Dolphin (Lipous vexiUijer) 24

Cumberlandian Combshell Mussel (Epiohlmma brevuUm) 28

Red Wolf (Canis rufiis) 30

Coastal California Gnatcatcher (Polioptila califimica califomica) 38

Colorado River Squaw&h (Ptychocheilus ludus) 48

Jaguar (Panthera onca) 54

DEFENDERS OF WILDLIFE



210

SAVING AMERICA'S WILDLIFE

Foreword

Ai

Ibert Einstein once said, "When we survey our lives and endeavors we soon observe that

almost the whole of our actions and desires are bound up with the existence of other

human beings." Today, five years fjom the next miUenniuin, the time has come to

I expand Einstein's point to include all living things. For the truth is that humans are inex-

tricably linked to the natural world.

In a sense, the Endangered Species Act is our country's last defense against the destruction of

the living natural world. The Act's primary purpose is to conserve the ecosystems upon which

threatened and endangered species depend. This means we must protect the habitat that provides

food and livelihood for all species of life, including our own. Yet, tragically, the very notion of

^A wildlife proteaion is under unprecedented poUtical attack in Congress.

It has not always been this way Wildlife and natural resource conservation possess a century-

old bipanisan history, initiated by President Theodore Roosevelt. On signing the Endangered

Species Act in 1973, President Nixon stated, "Nothing is more priceless and worthy of preserva-

tion than the rich array of animal life with which our country has been blessed. It is a many-

&ceted treasure, of value to scholars, scientists, and nature lovers alike, and it forms a vital part of

the heritage we all share as Americans." In subsequent reauthorizations, signed by Presidents

Jimmy Carter and Ronald Reagan, the Act continued to enjoy strong bipartisan suppon. The Act

has even been responsible for the recovery ofoiu nation's symbol, the bald eagle.

This is Defenders of Wildlife's fourth report on the Endangered Species Act. It is designed to

operate as a comprehensive guide for policy makers tasked with reauthorization of the Act during

the 104th Cor^ess. Our recommendations are based on several decades of leadership on the

Endangered Species Act including supporting the Act and implementation of its safeguards in the

Congress, in the courts and in the field. As reflected in our three previous reports, certain themes

are as pressing today as they were more than 20 years ago. For example, recovery of speaes is still
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too elusive, partly because the Act does not possess binding recovery standards. And funding for

endangered species protection remains dangerously sparse. Astonishingly, each American current-

ly spends only 50 cents per year to save wildlife under the Endangered Species Act.

A relatively new conservation theme discussed in this tepon is prevention of endangerment.

As with humans, the most economically and biologically sound way to assure wildlife species

health is to prevent activities that imperil species in the fiist place. The science of conservation

biology is making strides toward a better understanding of natural laws. Novel free-market eco-

nomic models are now being used to help resolve development conflicts. These recent advances

should be refleaed in reauthorizing legislation so that the Act can be more effective for htunans

and wildlife alike.

One of the most compelling justifications for the Endangered Species Act is to protect

human welfare itself Wildlife species possess benefits ofenormous although often unquantifiable

value. They provide food, medicine and shelter. Interacting in their natural ecosystems, they

manufacture the air we breathe, cleanse our water, fertilize the soil, cycle nuaients, decompose

waste and control floods and insect pests. And they provide important psychological benefits ^A
ranging from relief from the stresses of modern urban society to satisfaction from expressing our

ethical duty to saf<^uard creation.

As Congress prepares to reauthorize the Endangered Species Act, we must find bener ways to

encotuage and reward good human stewardship of nature's gifts. Among our most compelling

moral obligations must be protecting the natural estate so that we can pass it on to our descen-

dants in no worse condition than we received it. Clearly we are now (ailing in that obligation.

And we cannot hope to do benet without a strong Endangered Species Act and companion legis-

lation that will conserve habitats, ecosystems and the biodiversity on which all life ultimately

depends.

Rodger Schlickeuen, PresitUnt

Jama K. Wyerman, Vice Pmuientfir Program
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Executive Summary

Since

its enactment little more than two decades ago, the Endangered Species Act has

yielded a long list of success stories. The proposed downlisting of America's national sym-

bol, the bald eagle, and the recovery of populations of species ranging from gray whales

and sea otters to per^rine ^cons and brown pelicans testify to the Aa s cflkcdveness.

Recent efforts by the Department of the Interior and the Department of Commerce to make the

Act's administration more flexible and more responsive to landowner concerns also have achieved

marked success.

Despite these positive developments, the Endangered Species Act faces unprecedented politi-

cal assault. States-rights proponents, business fections, private-property oi^aniiauons and lobby-

ists from natural-resource-user groups are bombarding lawmakers and the media with horror sto-

ries describing how the rigidity of the Act is robbing people of their ri^t to develop private

property. Though many of these anecdotes have achieved mythic proportions. litde evidence

exists to support them. On the contrary, the growing flexibility of the Act shows that it can be

implemented effeaively and efficiendy.

RECOMMENDATIONS

Defenders of Wildlife recommends that Congress:

•
Improve the role of science In every iocet oi the Act.

The Act was born of science, and yet science has all but disappeared from the debate over the

fiiture of the Endangered Species Aa. Recommendations include convening a National Com-

mission on Species Extinction, initiating a scientifically sound system for ranking the lugency of

species-protection goals, integrating scientific peer review more thoroughly into the listing

process and encouraging the work of the National Biological Service.
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•
Expand measures that prevent the need lor listings.

Adopting strategies that prevent species declines is the most ecologically efficient and eco-

nomical means for protecting wild plants and animals and conserving biodiversity. Therefore,

Defenders recommends encouraging bener management plans for declining species and imple-

menting more preventive management strategies on public lands.

Four ESA Realities

• The Endangered Species Act benefits

both people and wildlife.

• The ESA is under unprecedented

political assoult.

• Problems with the ESA are vastly

overstated.

• The ESA con be simultaneously

improved and strengthened.

• Provide incentives for private londowners who practice

wildlife stewardship.

Because private lands are critical to biodiversity conservation,

the report calls for programs and administrative policies that

encourage responsible private-lands stewardship. These recommen-

dations include designing incentives that encourage voluntary stew-

ardship, streanJining the habitat conservation planning process,

changing the criteria for Conservation Reserve Program (CRP)

funding under the farm bill and altering the tax code to reward pri-

vate landowners for responsible stewardship actions.

•
Expand the role of state governments.

State governments and agencies have the knowledge and rela-

tionships needed to achieve local conservation successes. To facilitate these successes, more

responsibility for candidate-species management and recovery planning and more take-permitting

authority should be transferred to the srates. Regional ecosystem management plaiming and

opportunities for federal-state partnerships also should be fostered.

•
Develop secure, long-term funding.

Eflective conservation cannot occur without adequate funding. To pay for these vital efforts,

the report recommends reallocating fiinds fiom fiscally obsolete programs, exploiting underuti-

lized programs and creating user-fee fiinding sources.
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Organization of the Report

This report was prepared by Defenders of Wildlife's lawyers, conservation biologists and

other environmental professionals dedicated to finding sound approaches to conserving America's

wildlife. Defenders of Wildlife is publishing this icpott to demonstrate that the Endangered

Species Act has been successfiil, that improvements can be made in implementation of the law

and that Congress, in reauthorizing the law, must act respotuibly. The authors hope that (his

document will serve as an effeaive poUcy resource and as a fiamewotl( for all parties seeking pro-

ductive coiiunon ground in the debate over reauthorization of the Endangered Species Acx.

This repon attempts to;

•
Acquaint the reader with the issues suriounding the single most significant piece of environ-

mental legislation of this century.

• Add facts and substance to a debate now dominated by hyperbole.

• Introduce concrete and sensible recommendations for improving the Act.

• Provide a vision for future land-management policy that will take us beyond excessive depen-

dence on this single law.

The Introduction of the report reviews the controversy surrounding the Act, discusses its his-

tory and makes general recommendations. Section One demonstrates that extinction affects us

all, despite assertions to the contrary. It reviews the scientific argiunents for endangered species

protection, examines how endangered species enrich human lives and shows how loss of species,

leading to a reduction in ovetall biodiversity, jeopardizes humanity's fiitufe.

Section Two is designed as a lay persons review of the Act and how it works.

Section Three focuses on what can be done to improve species conservation under the Act

and provides specific recommendauons for its reauthorization.

Section Four looks at where conservation and biodiversity protection should go in the future.

It also examines proposed ecosystem management and international conservation efibrts.

The Appendix answers ten of the most commonly asked quesrions about the Endangered

Species Act.

Species case studies provided throughout die report highlight key aspects of the Act's

implementation.
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Introduction

"There is no
life

to be recreated in thisform again. We are look-

ing upon the uttermost finality which can be written, glimpsing

the darkness which will not know another ray oflight. We are

in touch with the reality ofextinction.
"

— Arthur Beetle Hough
'

The

Endangered Species Act

(ESA) should help to save

all species, including our

own, from irreparable

injury. We protect wildlife species

not only because all life deserves

our respect and appreciation, but

also because species serve as indi-

cators of the health or condition

of the ecosystems upon which all

life depends. As the integrity of

the natural world degrades, so

does the quality of human life.

Yet humans increasingly threaten

a large percentage of the Earth's

species with extinction. The ESA

is a critically important law

because it requires developers,

politicians, biologists, industrial-

ists— all citizens — to consider

how their actions affect species

and associated ecosystems.

If ever the ESA was needed,

it is needed now, when develop-

ment and consumption trends

point to the accelerated degrada-

tion of natural habitat. Yet,

despite a burgeoning public

interest in and respect for wildlife

and the natural world, the ESA

has never been in such grave dan-

ger as it is today. A well-funded

campaign of misinformation is

eroding suppon for the Act all

across the country. A congres-

sional majority critical of federal

regulations is considering propos-

als that, if enacted, will eviscerate

the Act's protections.

The Endangered Species Act's

Vital Role

Enormous opportunities exist

for effective and efficient species

conservation under the ESA.

From California and the Pacific

Northwest to Florida and

Louisiana, the ESA is making a

positive difference in the quality

of human life. In many places, the

law is being implemented in inno-

vative ways that reflect a broader

shift in environmental law: state

governments are eager to assume a

greater share of conservation

responsibilities, and statutes and

regulations are being revised to

encourage market mechanisms

that promote conservation aims.

But conserving species under the

ESA continues to be a tremen-

dous challenge as funding

becomes increasingly tight and

burgeoning human populations

put redoubled pressure on already

troubled ecosystems.
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The ESA is the culmination

of almost a century of federal leg-

islation to protect wildlife in the

United Sutes and abroad. Since

the law's enactment, implementa-

tion of the ESA has become

increasingly sophisticated, pri-

marily in response to advances in

conservation biology and envi-

ronmental economics. But the

fundamental tenet of the ESA

has remained unchanged: unique

life forms should not be driven to

cxtinaion merely for the sake of

shon-tcrm economic gain.

From the birth of the nation

to the dawn of the present centu-

ry,
wildlife-conservation laws in

the United States were developed

and administered by individual

state governments. These laws

focused primarily on protecting

game species from excessive

hunting.^ North Americas first

such wildlife-conservation law

actually predates the nation. This

was a closed season on deer hunt-

ing enacted by colonial Rhode

Island in 1639. After the

American Revolution, wildlife

protection was left in state hands.

The federal government did not

formally enter the wildlife-con-

servation arena until passage of

the Lacey Act in 1900. Using the

federal government's power to

regulate interstate commerce, the

Lacey Aa banned interstate sale

of wildlife produas that had

been outlawed by individual

states.

The earliest wildlife laws were

limited to proteaing animals

thought to have economic signifi-

cance, such as waterfowl, deer

and songbirds. Protection did not

extend to nongame species,

predators or— except in the

form of trees needed for lumber

—
plants. Many of these unpro-

tected species continued to

decline or were destroyed oui-

right. Wolves, grizzly bears and

mountain lions, for example,

were subjected to extermination

campaigns.' In addition, many

species that had been subject to

market hunting failed to recover

from the depicted numbers that

remained at the end of the 19th

century. As a result, animals once

plentifiJ began to disappear. By

1 94 1 , the once widespread

whooping crane had been

reduced to fewer than 25 individ-

uals. The American alligator was

hit hard by demand for shoes and

purses made from their hides,

and the bald eagle, originally

found throughout the contiguous

United States, was reduced to

fewer than 500 nesting pairs

south of Canada.

With these declines came the

realization chat wildlife is more

than just a game resource. In

1949, Aldo Leopolds popular

book A Sand County Almanac

argued that humans have a

responsibiUty to act as stewards

of the natural community.

Meanwhile, the nascent science

of ecology revealed that all ele-

ments in a biological system are

interdependent and that as indi-

vidual species decline, entire

ecosystems grow weaker.

In 1966, Congress passed the

Endangered Species Preservation

Act, the first broad federal legisla-

tion intended to help protect

species from extinction. Based on

the sound concept that a species

cannot survive unless its habitat

is conserved, the Act authorized

the Secretary of the Interior to

use federal fiinds to purchase

lands inhabited by declining

species. But the law was weak. It
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did not even prohibit the killing

or injuring of proteaed species.

Only species found in the United

States were eligible for protec-

tion, which was restricted to ver-

tebrate animals (mammals, birds,

fish, reptiles and amphibians).

Amendments in 1969 broad-

ened the Act to cover species

found throughout the world and

expanded the definition of pro-

tected "wildlife" to include inver-

tebrates. Nevertheless, the law

still lacked cfl^ive enforcement

mechanisms.* In 1972, an envi-

ronmentally awakening American

public asked for a stronger

approach, and President Richard

M. Nixon agreed, saying the

1%9 Aa "simply docs not pro-

vide the kind of man^emeni

toob needed to act early enough

to save a vanishing species."^

Congress responded a year

later with a much more cfTcctive

bw. The Endangered Species Act

of 1973 specifically prohibited

both the killing and harassment

of proteaed species and the

destruction of habitat deemed

critical for the survival of listed

species. In addition, protection of

endangered species and their

habiuts became a responsibility

of all federal agencies. Because of

its new strength and flexibility,

the ESA has been described as

"the most comprehensive legisla-

tion for the preservation of

endangered species ever enaaed

by any nation."'

Tlie burgeoning role of the

ESA in conserving species shows

that other wildlife protection

laws are failing or are not as

effective as they should be. Such

bws as the 1976 National Forest

Management Aa (NFMA), the

1976 Federal Land Pblicy and

Management Aa (FLPMA) and

the wetlands provisions of the

1972 Qean Water Aa (CWA), as

well as state and local land-use

regulations and programs, are all

intended to assist in proteaing

wildlife habitat. But because

habitat protection has been too

little and too bte, crisis maiuge-

ment for individual species has

become common, the ESA has

been overtaxed, and species con-

tinue to become imperiled at a

rapid rate.

The law now recognizes more

than 900 domestic threatened

and endangered species, while

4,000 candidate species await a

listing decision. The number of

species listed under the ESA and

the regulatory effects of the law

both grow in dirca correlation to

the narion's ^ure to prevent

species from becoming threat-

ened and endangered. The ESA

would play a much smaller role

in human affairs if developers

anempted to achieve their goals

with careful planning designed to

avoid jeopardizing greater num-

bers of species.

ProblMBS of Hm Act Art

Overstottd

Hie primary problems with

the ESA are twofold. First, the

envirorunental community is

concerned that in many cases

species listings and recovery plans

are not rimely enough or scientif-

ically adequate. These concerns

have been addressed through var-

ious coun viaories and, for the

most pan, can be resolved

throu^ more refined interpreta-

tion and implementauon of the

present law.

At the same time, resource

user and private-property-rights

groups complain that the ESA

o

D t f E N D f li S Of W I I D LI F f

92-528 96-8



218

SAVING AMERICA'S WILDLIFE

inhibits their activities and does

not adequately consider individ-

ual rights and economic objec-

tives. This second sec of problems

has precipitated the current con-

certed attack on the ESA.

Driving the bulk of the con-

troversy over the ESA is the law's

perceived threat to private prop-

erty rights. A coalition of oppo-

nents of the Aa asserts vocifer-

ously that the ESA, particularly

Section 9's prohibition against

harming the habitat of listed

species, violates the Fifth

Amendment to the Constitution,

which states chat "private proper-

ty" shall not be "taken for public

use without just compensation."

However, these concerns are

overstated and l^ally groundless.

The federal courts have never

ibund the ESA's regulatory reach

to constitute a taking, and in any

event the ESA need not be

implemented in a way that denies

reasonable activities on private .

property.

Economic complaints about

the ESA also are overstated. In

fact, the Act allows economic

considerations at all stages of

implementation save one— the

listing of species as threatened or

endangered under Section 4. For

this fundamental finding, scien-

tific considerations arc necessarily

paramount. The rationale behind

using only scientific criteria in

the listing decision is that the

public needs an objective

accounting of the country's bio-

logical resources.

At all other stages in the ESA

regulatory process
— such as crit-

ical habitat designation, recovery

plan development, federal agency

consultation and take permitting

— economic Actors are consid-

ered explicidy. Thus, although

Congress has consistendy

required a scientifically credible

accounting of the status of

wildlife in the listing process, it

has simultaneously provided the

agencies responsible for imple-

menting the ESA with ample

opportunity to balance species

protection gainst economic con-

siderations.

The ESA's Ultimate Gool

The ultimate goal of the

ESA, stated in Section 2 of the

law, is to maintain healthy

ecosystems. Healthy ecosystems

suppon healthy humans and

wildlife, yielding a prosperous

and secure United States. We

need only look at Russia to dis-

cover the ^te of nations that

ignore environmental health in

favor of uncontrolled develop-

ment, as the Soviet Union did

during Communist rule.

Ecosystem management is a

recent concept that seeks to com-

bine the scientific and social

tenets of successful ESA imple-

mentation into a new call for

protecting ecosystems as a whole.

By protecting both species and

ecosystems, the ESA helps to pro-

tect biodiversity
— the variety of

life forms and their interrelation-

ships. This diversity, as later sec-

tions of this report explain, func-

tions as the foundation for

human survival and well-being.

Loss of biodiversity threatens to

impoverish human society.

Scientists such as Harvard

University biologist Edward O.

Wilson have pointed out that

species extinctions are occurring

today at unprecedented speed.

The solution to this crisis lies in

the genius of human adaptabili-

ty. Although humans have the
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capacity to destroy, they also

have the ability to monitor and

control their own actions, to use

foresight in warding oflF danger,

to use science to recognize

hidden biological dangers and to

choose not to destroy, but to

preserve and protect habitat and

species. The human challenge is

to understand the natural world

and to build a harmonious rela-

tionship with it for the benefit

of both nature and humankind.

The Republican ascendancy

in Congress, marked by open

hostility to conservation and

environmental laws, comes at a

time when the ESA needs

reform and improvement. But

the need for a healthy natural

world is not a partisan concern

and should not be twisted into a

divisive demagogic issue. By act-

ing in the visionary spirit of

President Theodore Roosevelt,

rather than in the constricted

spirit of special interests that

place the profit of the few before

the welfare of the many, the new

majority has an opportunity to

restore lo biodiversity conserva-

tion the nonpartisan base it

deserves.
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SECTION ONE

Purposes of the ESA

d

The

Endangered Species Act

(ESA) is che nation's pri-

mary tool for preventing

species extincdons.

Congiess intended the Act to

function as a safety net, catching

imperiled species before they are

lost forever. In addition to pre-

serving threatened and endan-

gered species, one of the ESA's

explicit purposes is to extend

protection to at least a portion of

the ecosystems upon which listed

species depend. But the law was

not designed to shoulder the

entire burden of biodiversity con-

servation in the United States.

Various other conservation laws,

among them the 1%9 National

Environmental Policy Act, the

1972 Clean Water Act, die 1972

Coastal Zone Management Act,

the 1972 Marine Mammal

Protection Act, the 1976

National Forest Management

Aa, the 1976 Federal Land

Policy and Management Act and

the 1 976 Fishery Conservation

and Management Act, include

provisions that protect species

and habitats. If these laws were

fully implemented, there would

be less need for an ESA t>ecause

there would be fewer endangered

species. Instead, the ESA increas-

ingly has been pressed into service

for crisis management.

Saving Living Systems

Extinction is often the grad-

ual and cumulative result of a

number ofcommon, daily activi-

ties. Taken alone, the construc-

tion of an additional suburb, the

clearing of another acre of forest

or the catching of an additional

net full of fish might have little

impact on total species popula-

tions. But the accumulated pres-

sures of habitat loss, overexploita-

tion, pollution and other snuU,

daily tinkering with the tutural

environment result in the slow,

steady dwindling of even com-

mon species. As a result, the

planet is losing species faster than

at any other time in human his-

tory. The ESA helps to mitigate

this trend by seeking to assure

the survival of the lift: forms with

which we share the planet, from

great whales and majestic eagles

to often-overlooked plants scat-

tered across the forest floor The

ESA protects all these for the

benefit of all the inhabitants of
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this world, including humans.

Aldo Leopold, the &ther of

wildlife management, warned five

decades ago that the first rule of

intelligent tinkering is to save all

the pieces.'

Benefits of Biixiiversity

On a rainy September day in

1914, the worlds last passenger

pigeon died at the Cincinnati

Zoological Gardens. A remark-

ably popular game species, the

passenger pigeon was once the

most numerous bird in Nonh

America, if not the world, the

size of its population almost

beyond comprehension.

Eyewitnesses reponed vast flocks

of the birds darkening the sky for

hours, and the distinguished

artist and ornithologist John

James Audubon likened the

cumulative roar of their wings to

"a hard gale at sea, passing

through the rigging of a close-

reefed vessel."^ Early in the 19th

century, the species may have

niunbcred some 4 billion birds,

but unrestrained market hunting,

combined with habitat loss, deci-

mated the pigeon population

until only a single, captive speci-

men remained, a fragile reminder

of the vast flocks that had been

one of the world's greatest natural

spectacles. Only a few months

after the last passenger pigeon

died, the species was joined in

extinction by the Carolina para-

keet, a denizen of the Southeast

that was one of only two parrot

species native to the United

States. The parakeet was another

victim of habitat loss and uncon-

trolled hunting.

In the 19th century, commer-

cial 'hunting played a major role

in the extirpation or near extirpa-

tion of many species killed for

meat or hides, including the

bison, pronghom. elk and

bighorn sheep. Since then, habi-

tat destruction has replaced hunt-

ing as the leading cause of extinc-

tion. But unlike commercial

hunting, which usually tai^ets

individual species, habiut

destruction affects virtually all

the species that share a common

area. As development across the

world has accelerated, so has the

rate of habitat loss and the rate of

extinction. Biological diversity,

the sum total of all the different

and unique forms of life on the

planet and their interrelation-

ships is now threatened by a wave

of extinction unparalleled since

the end of the age of the

dinosaurs 65 million years ago.

The recent surge in the

global extinction rate coincides

direcdy with the rise of industrial

society. Although extinctions

occur naturally as a consequence

of evolution. The natural extinc-

tion rate is a tiny fraction of the

current extinction rate. Humans

have accelerated the natural

extinction rate by hundreds if not

thousands of times, threatening

the very ^bric of ecological sys-

tems. Scientists estimate that the

planet may be losing up to

50,000 species per year.'

Although data suggest that losses

are occurring most rapidly in

tropical rainforests, habitat in the

United Sutes is also seriously

affeaed. During the last 200

years, more than 500 species of

plants and animals native to the

United States have vanished—
250 of them since 1980, accord-

ing to the U.S. Fish and Wildlife

Service (POPS). The span of just

three human lifetimes has wit-

nessed the permanent loss of
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Endangered Species

Case Study

Grizzly

Bear

(Urstts W€tos honASis)

The

grizzly bear, a subspecies of die brown

bear, i< to many people che prime symbol
of wilderness. Grizxlies are generally brown

in color, but the (ui on their heads sometimes

gives a grizzled appearance, hence the name.

Although smaller than some otKei brown beat^,

such as the lOxiiak bear of Alaska, grizzlies still

can weigh up co i ,200 pounds. True omnivorcs,

grizzlies consume a wide variety ct (bod sub-

stances to survive. Piano make up the tnajoriry

of tiicir diet, but they also eat insects, fish,

rodents and hoofed animals. Grizzlies are oircn

seen foraging for food items in meadows and

shnib fields.

Grizzlies once roamed most of the western

and southwestern United States, biu by the turn

of the century, populations south of Canada

were dramatically shrinking. Grizzlies already

were extinct in a luunber of states as a result of

endication programs that included hunting,

trapping and poisoning. Though grizzl'es prob-

ably numbered fewer than 1,000 aninuls south

of the U.S./Catuda bonier— qualifying them

as an endangeRd species
—

political pressure

.and lack of data instead led in 1975 to the griz-

zly's listing as dueaiened in the lower 48 states.

The current U.S. Fish and Wildlife Service

grizzly recovery plan proposes seven recovery

areas scattered across Colorado, Idaho,

Montana, Washington and ^^"oming. All are

areas where grizzlies were known to have existed

historically. The recovery goals for these areas

focus on enhancing and/or stabilizing grizzly

populations and maintaining necessary habitat.

One of these areas, the Bitterroor ecosystem

of norrh-central Idaho and western Montana,

might be the most important recovery site, as it

could littk bear populations in Yellowstone and

northwestern Montana. This 6-million-acrc

wilderness includes the largest roadless area in

the lower 48 states. A minimum grizzly popula-

tion for the Bitterroor system is targeted at

around 300 animals. Returning the grizzly to

this ecosystem would increase siginificandy the

number of grizzlies m the lower 48 and help to

reduce the threat of their extinaion. As with

most predator teintroduction programs, this

initiative faces strong resistance 6om local peo-
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Grizzly Bear (Continued)

pie and commodicy interests, who far that

reintroduced grizzlies will impinge on human

use of the Biacrroot ecosystem. However,

unlike other species recovery prt>grains, this

proposed reintroduction I)ene5t5 6rom the ^ct

that more than half of the Bitterroot ecosystem—
including the Selway-Bitterroot Wilderness

area and Frank Church-River of No Return

Wilderness area— is already protected wilder-

ness, and additional land is proposed for

wilderness designation. This reduces the likeli-

hood that the reintixxluction of grizzlies will

conflict with land uses such as recreation, tim-

ber harvest and livestock grazing.

In 1993, Defenders joined the effon to

reintroduce grizzlies in the Binerroot ecosystem, i

Defenders is raising the visibility of the project

through educational campaigns and media work

in order to build broad public support and to

counter fean and misundentanding that may
stand in the way of the recovery effort. In addi-

tion. Defenders is working to obtain fiuiding

for an environmental impact statement, a neces-

sary first step in the recovery process.

more than one percent of U.S.

flowering plants, two percent of

U.S. birds and amphibians and

13 percent of U.S. freshwater

mussels. According to The

Nature Conservancy's Natural

Herit^e Data Center, more than

30 percent of the nation's 16,300

species of native vascular plants

are now of conservation concern,

along with 22 percent of Amer-

ica's 2,500 native vertebrates.*

The United States and the

world as a whole arc poised on

the brink of a biological tragedy

that could fundamentally alter

human society and the basis of all

remaining life on the planet.

Noted biologist Edward O.

Wilson has estinuicd that if cur-

rent trends continue, we will lose

or doom to extinaion within the

next 30 years a fifth of the

world's species.' The loss of liter-

ally millions of distina kinds of

plants and animals, a massive

pauperization of the planet's bio-

logical resources, would rival the

greatest extinctions of the past

500 million years
— exiinaions

from which the planet required

over 10 million years to recover.

As Wilson has said, "This is the

folly our descendants arc least

likely to forgive us."^

Despite technological

advances, people are still tighdy

bound to natural systcnu. The

relationship between humatu

and the rest of the biological

world is complex and multifac-

cted, and the current extinction

crisis can harm humans in

numerous ways. The ESA is now

the nation's chief vehicle for con-

serving biodiversity and for safe-

guarding society from the effects

of its loss— eflfects that would

be profound, as the following

discussion suggests.

AgiitMlMt

We rely on the natural world

for oiu food supply. All agricul-

tural crops must be bred periodi-

cally with wild varieties to

increase yields ajul even to main-

tain cuirent levels of prtxluaion.

Although today's modem high-

yield hybrid plant crops are bred
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#

(oT disease-resistance, after five to

1 5 years genetic resistance fedes

as new strains of disease adapt to

plant defenses, leaving entire

crops vulnerable.^ In the 1970s,

for example, a corn blight struck

the southeastern United States

and wiped out more than a sev-

enth of the nation's corn crop,

costing farmers and consumers in

excess of $2 billion.'

^ild relatives of commercial

plant varieties, found primarily in

natural areas, often are resistant

to the diseases that trouble

domestic crops. This makes wild

species key to maintaining crop

health and diversity. In 1977,

researchers discovered in Mexico

a wild variety of com that was

resistant to the seven major types

of viral disease that usually infect

commercial corn. The potenual

economic benefits of this discov-

ery are staggering: a mere one

percent increase in corn produc-

tion as a result of increased dis-

ease resistance would add $1 50

milUon to $200 million to the

annual value of the U.S. com

crop.' Overall, this single discov-

ery may be worth billions of dol-

lars to American agriculture.

Crossbreeding crop plants with

wild relatives also can provide

other benefits to food produc-

tion, from more nutritious soy-

beans to strains of barley and

tomatoes that can be irrigated

with scawater. The worldwide

destruaion of natural areas

threatens many vital wild vari-

eties of plant with imminent

extinction. The wild Mexican

corn plant that so benefited the

agricultural industry grows in

only three small patches. A single

bulldozer could easily wipe out

the entire species in less than an

hour. Without these wild vari-

eties, the agricultural industry

may be unable to produce suffi-

cient food to provide for explod-

ing human populations in the

next century.

Me<iidn«

Wild species are also a major

source of new curauve drugs.

More than 40 percent of the pre-

scriptions filled in the United

Sutes each year are derived ft"om

plants, animals and microbes.

These drugs form the backbone

of the American pharmaceutical

industry, which contributes more

than $60 billion to the narions

economy annually.'" Yet only a

small fiaction of the world's

species have been screened for

potenrial use as curative drugs.

Overall, flowering plants have

been the most closely examined

group, yet fewer than three per-

cent of such plants
— 5,000

species out of 220,000 worldwide

— have been examined for medi-

cinal compoimds."

The rosy periwinkle of

Madagascar provides a good

example of the potenrial that

wild plants hold for curing

humanity's worst diseases. Two

compounds derived from this

innocuous Utde plant have

proved successftil in treating

Hodgkin's disease and childhood

leukemia.

Although the species-rich

tropics are often described as

"nature's pharmacy," many

species found in the United

States also hold great potenual

for drugs. Digitalis, a drug

derived ftx)m the common purple

foxglove, is used by 3 million

Americans annually to treat heart

disease, and aspirin, the most

widely used medicine in the
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world, was originally taken from

the bark of the willow tree. Birch

bark holds promise as a source

(or a drug that reduces tumors.

Many American species with

medicinal potential are in danger

of extinaior.. Pupfishes. imper-

iled desen venebrates found only

in isolated hot springs in our

Southwest and adjoining areas in

Mexico, can survive in very hot

water with very high salt concen-

trations. Researchers are studying

these abilities in hopes of devel-

oping new treatments for human

ki<lney disease.'^ The Houston

toad, found only in rapidly

urbanizing southeast Texas, con-

tains alkaloids in its skin that arc

more powerful than morphine,'*

and the American bison, hunted

nearly to extinaion a century

ago. may provide imponant

treatments for some forms of

cancer.'* The black bear, threat-

ened in parts of the United

Sutes, may reveal clues to the

prevention of osteoporosis, since

the bear loses no bone mass dur-

ing its yearly five-month hiberna-

tion."

Put simply, extinaion

deprives the world of both the

potential medical advances and

the related economic benefits that

may be derived from wild species.

According to some estimates,

plant extinctions alone will cause

a potential loss to the United

States of more than S3 billion in

lost medicines by the year

2000. '6

RmtmHoii

In addition to agricultural

and pharmaceutical benefits, bio-

diversity also holds imponant

recreational value. Americans arc

fascinated by wildlife and derive

great pleasure from seeing ani-

mals and plants in their natural

sure. Between 1980 and 1983,

the number of people who par-

ticipated in wildlife-oriented

recreation skyrocketed from 93

milhon to 135 million — a 43

percent increase. In the process,

wildlife enthusiasts spent an esti-

mated $14.3 billion yearly on

travel and accommodations as

well as on cameras, binoculars,

hiking boots and other outdoor

gear. Florida receives more than

$1.3 billion in annual income

from wildlife tourism. Visitors to

Wyoming's natural areas spend

more than $630 million each

year.'^

Small communities and local

economics benefit most from

Americas passion for wildlife.

The annual migration of the

sandhill crane and whooping

crane brings 80,000 tourists and

$13 million to Nebraska's Platte

River region each year. At

Tennessee's Reelfoot Lake, bald

eagle tours alone earn more than

$2 million annually. Roosting

bald eagles draw 30,000 visitors

to tiny Sauk City, Wisconsin,

pumping more than $1 million

into the county.'* For the resi-

dents of these areas, wildlife pro-

vides more than just anractivc

scenery. It is a vital economic

resource that must be proteaed.

Ecosystem Services

A fundamental tenet of the

science of ecology is that all ele-

ments in an ecosystem are inter-

connected and interdependent.

Aldo Leopold, an intellectual

patriarch of the modem conser-

vation movement, called this sin-

gle revelation "the outstanding

scientific discovery of the 20th

Century."'*' As more and more

#
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Endangered Species

Case Study

Western

Boreal

Toad

(Bufo boreas boreas)

The

western boreal toad, also known as the

western toad, boreal toad and northwestern

toad, is an amphibian two to five inches

long that lives in small ponds, marshes and

streams. It is nocturnal, coming out at night to

hunt (or insects and find mates. In winter, it

hibernates in moving currents below the water's

surface. This cold-adapted toad, once common

over much of the western United States and up

into Alaska, is gready depleted in much of its

range.

The southern Rockies boreal toad, a geneti-

cally distinct population once prevalent in

Colorado, Wyoming and New Mexico, has dis-

appeared from more than 80 percent of its

known habitat in Colorado, has become rare in

V^ming and is considered extinct in New
Mexico. Declines in western boreal toad num-

bers have been occuning for at least a decade

and have accelerated in the last three to five

years. Scientists and environmentalists are par-

ticularly concerned because the reasons for

recent rapid declines of this and other amphib-

ians remain tmknown. Defenders believes the

southern Rocky Mountain population of the

vrestem boreal toad should be listed under the

Endangered Species Act. The U.S. Fish and

Wildlife Service has designated it a Category 2

listing candidate.

Habitat loss and fragmentation play cridcal

roles in the decline of the western boreal toad.

As western lands are developed, many wetlands

that once served as home to the animal have

been destroyed. Recreational activiries such as

hiking, camping, 6shing and boating disturb

the toad's breeding grounds. Overgrazing, min-

ing, logging and certain water management pn>-

jects are also critical factors in habitat destruc-

don and in loss of indispensable breeding sites.

In addiuon, as habitat becomes increasingly

fragmented, the toads have great difiSculty dis-

persing to other areas.

Other factors are contribudng to the toad's

decline. For example, fish or bullfrogs may
either feed on the toads or compete with them

for food. Poisons added to t>odies ofwater to

kill these species may affect noniarget species

such as the boreal toad. And, perhaps most
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Western Boreal Toad (Continued)

imponantly, environmental haoa such as add

nin, increased ultraviolet radiation from ozone

depletion and pollution from pesticides may

steepen the decline. Much more information is

needed to determine how urgent the situation is

and to identify underlying facrors.

Humans have reason to be alarmed by all of

these trends and the subsequent loss of boreal

toads. Amphibians serve as integral components
ofmany ecosystems. When young, they provide

part of the food base for 6sh and other animals.

As adukt, they coosuok pesky aiul sometimes

harmful nocturnal insects. In addidon, amphib-
ians are 'indicator' species, since they serve as

biological indicarors of global change and the

health of the enviroiunent. Their decline may
serve as a warning of more pervasive environ-

mental problems. It nuy be just a matur of

time before the enviroimiental d^radaiion

responsible for the boreal toad's decline will

affect larger spedes, even humans. In the mean-

time, we need to take steps to identify and

mediate these problems before irreversible

changes take place.

spedes are pushed to the brink of

extinction and beyond, the point

at which ecosystems become per-

manendy impaired draws nearer

and nearer. Although all ecosys-

tems have some degree of

resiliency, the danger of reaching

a catadysmic threshold of species

extinction is teal.

Although biologists do not

yet know enough about the eco-

logical roles of individual species

to piedict all the ecological con-

sequences of specific extinc-

tions,^ they do know that the

eff<5Ct of losing even seemingly

inconsequential spedes adds up

over time. For example, tiny

organisms in forest soils, many of

them still unnamed and

unknown to science, may play a

more important role in the

integrity of some ecosystems than

do bears and wolves. Without

these microorganisms, the soil

could lose its ability to sustain

other forms of life, and without

fertile soil, the forest and the ani-

mals and plants within could not

survive.

In any ecosystem, a threshold

may be crossed at which so many

species are missing thai normal

ecosystem fiinaions cannot be

maintained.-' Healthy ecosystems

regulate the cycles of weather and

temperature, preserve natural soil

fenility, decompose wastes and

control flooding and insea pests.

When these functions are dam-

aged, spedes sufh^r, induding

humans, who also depend on '^

properly fiinctioning ecosystems.

In Florida, for example, thou-

sands of workers and their fami-

lies depend on the annual harvest

of pink shrimp, which use

Everglades wedands as a nursery.

As agncidture drains the

Everglades and pollutes it with

phosphates and toxic chemicals,

the ability of the great marsh to

support shrimp runs out. ruining

the livelihoods of the shrimpers.

Similarly, salmon fishermen in

the Pacific Northwest are watch-

ing catches plummet as the dear,

free-flowing streams essential to

salmon spawning are dammed

and are douded by siluuon

o
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caused by clearcutting and live-

stock grazing.

In each case, die decline of

species acts as an eady warning

sign, a distress signal
from a floun-

dering ecosystem. The decline of

the bald eagle awakened us to the

potential health hazards of DDT.

By banning DDT to protect

eagles,
we have protected the

health of our children as well. A

similar situation may now be

warning of the dar\gets posed by a

number of industrial byproducts

which, in minuscule doses, may

mimic the hormone estrogen.

Alligators in Florida, sea gulls in

California and shorebirds in

Wisconsin that have been exposed

TO these pollutants have all shown

sexual deformities consistent with

accelerated estrogen levels.

Scientists are trying to determine

whether a link exists between

reproductive declines in these ani-

mals and evidence that sperm

counts for human males in indus-

trial countries have decreased by

half since 1940.==

EfflotfaHMl Rewords

To the tangible material ben-

efits that humans receive from

living nature must be added the

important emotional benefits.

Most people feel a strong emo-

tional attachment to wildlifi: and

nature and enjoy experiencing

them, even in an urban sening.

Each year more Americans visit

zoos and aquariums than attend

all major sporting events com-

bined."

Some evolutionary biologists

suggest that humans may have an

innate psychological
need for the

beauty and inspiration of

imspoiled nature. This hypothesis

is based on the idea that humani-

ty has been an integral part of the

natural world since time

immemorial and retains a power-

ful genetic affinity for chat world.

In addition, many Americans

benefit from the satisfaction that

comes from being good stewards

of nature. In a recent nationwide

survey conduaed by researchers at

Oregon State Universiry, 90 per-

cent of respondents agieed that

humans have an ethical obligation

to protect other species.^'

By accepting this obligation,

people express not only their need

for nature but also their concern

about something other than them-

selves. This concern enriches not

only nature, but also the people

who experience it.
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SECTION TWO

How the ESA Works

Because

different species

require different levels of

protection, the

Endangered Species Act

(ESA) establishes two manage-

rs ment tiers. An endangered

species is one that is in danger of

extinction throughout all or a

significant pan of its range. A

threatened species is one that is

likely to become endangered in

the foreseeable future. These

choices of listing status give the

Act importajit flexibility. Species

can be proteaed before they

reach the brink of extinction, and

they can be safeguarded while

they rebuild to healthy levels.

Subspecies and distinct popu-

lations also receive protection

under the Act because the jeop-

ardy that a species faces may vary

in different pans of its range,

requiring different degrees of pro-

tection in different areas. The

gray wolf is an example of a

species that has been "split list-

ed." Gray wolves in Minnesota

are listed as threatened, while

gray wolves in Alaska, where wolf

populations are too large to war-

rant federal listing, receive no

ESA proteaion. In fact, the

Alaska state government has

sought persistendy to conduct

wolf-control programs, killing

the animals to pacify hunters

who believe the predators are

reducing caribou numbers. Other

examples of split listings include

the bald eagle, grizzly bear and

green sea curde.

A species receives protection

under the ESA once it has been

listed as either threatened or

endangered. Any concerned

party, including a private citizen

or organization, can petition to

have a species listed.

The Listing Process

Once a species has been pro-

posed for listing, the Secretary of

the Interior (or, in the case of

most marine species, the

Secretary of Commerce) has 90

days to determine whether the

petition includes enough infor-

mation to warrant a formal

review of the species' status. If

the answer is yes, the Secretary

conducts a thorough study of the

status of the species to determine

what level of protection, if any, is

appropriate. The Secretary must

make the listing determination
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within one year of the stan of the

formal review, though an exten-

sion of six months is permitted

for complicated or controversial

proposals. If the formal review

concludes that listing is justified,

the Secmary must take a number

of steps to notify the public. The

Secretary must publish a notice

of the decision in the Federal

Repiter, inform afFeaed state and

local governments and any

applicable scientific organiza-

tions, print a summary of the

proposal in a local newspaper and

hold a public hearing if requested

to do so.

When a species is at immedi-

ate risk, the Act allows an emer-

gency listing that bypasses the

more detailed and time-consum-

ing formal review process. To jus-

tify an emergency listing, the

Secretary must publish a detailed

explanation ofwhy the emer-

gency measures are needed and

muse notify the conservation

agencies of all states affected by

the emergency regulation, llic

Secretary also may publish appro-

priate emergency regulations in

the Federal
Jiegister. Emei^ncy

listings expire after 240 days

unless the Secretary determines

by that time that formal listing is

warranted.

The ESA requires that the

Secretary's listing decisions be

made "solely on the basis of the

best scientific and commercial

data available." In each reautho-

rization since 1973, Congress

repeatedly has affirmed that eco-

nomic considerations are to play

no pan in the listing decision.

Determining the status of a

species proposed for listing is

stricdy a scientific question that

must be answered solely on the

basis of biological and commer-

cial trade data. However, eco-

nomic impacu may be consid-

ered at every other step in the

Act's protection process.

A total of 1 ,324 species are

listed under the ESA at present.

Roughly 700 of the endangered

species and 200 of the threatened

species are found in the United

States. The rest are in foreign

countries.' The Act also allows

the Secretary to designate candi-

date species that will be formally

considered for listing once agency

resources become available.

Currendy, more than 4,000

species axe awaiting final evalua-

tion. The ability to designate

candidate species is another

example of the l^al flexibility

granted to the Secretaries of the

Interior and Commerce under

the ESA. Some presidential

administrations, more interested

in promoting shon-term eco-

nomic gains than in protecting

America's natural heritage, have

used this flexibility to delay the

listing process. Many species have

become extinct while awaiting

action under the ESA.^

In 1992, responding to a law-

suit broi^t by a number of con-

servation organizations, including

Defenders of Wildlife, FWS

agreed to accelerate the process-

ing of its backlog of species. In

the setdement, PX'S agreed to

propose listing by September 30,

1996, for more than 400 species

categori2ed as "C-I" candidates

(species with sufficient biological

data to warrant listing). PX^S also

promised to expedite the review

of 923 species that had been

improperly categorized as ''C-2''

candidates or not given a priority

ranking despite the hex that their

listing had been determined to be
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Florida Block Bear (Continued)

Wildlife and the Florida Chapter of the Sierra

Qub m October, 1993, launched the Habitat

for 3ears Campaign. The campaign is building

public awareness and encouraging citizen partic-

ipation in goveromenc decisions afiecting the

Florida black bear.

To help educate people about the plight of

Florida's bean;, campaign participants prepared

a slide show, exhibit and video presentation

that have been seen by tens of thousands of vis-

itors CO the Fon Lauderdale Museum of

Discovery and Science. Campaign activists have

testified at transporudon hearings, written let-

ters in support of acquisition of additional bear

habitat, pressed state officials to complete what

may be the nations first bear underpass and

urged the U.S. Fish and Wildlife Service to

expedite listing of the black bear as threatened

under the Endangered Species Act. Campaign
staflFalso have been invited to serve on a com-

mittee of local landowners, agency staff and dt-

izetis to help develop habitat management

strategies for the bear populations. The success

of the Habitat for Bearc Campaign illustrates

that caring, well-informed citizens can niakc a

difierence.

warranted. In addition, FWS

agreed that a multi-species

approach to listing would be

more cost-effective than a single-

species approach when dealing

with a number of species in the

same ecosystem and would

enhance understanding of the

conmion nature and magnitude

of threats lacing these ecosystems.

Section 9 Tokings

Once a species has been for-

mally listed as threatened or

endangered, it is entitled to cer-

tain regulatory protections under

the Act. First and foremost,

Section 9 of the Act specifically

prohibits the taking of any

endangered species of fish or

wildlife. The term "take" is

dehned as "to harass, harm, pur-

sue, hunt, shoot, wound, kill,

trap, capture, or collect, or

attempt to engage in any such

conduct." In addition, endan-

gered species, their parts or any

products made from them may

nor be imported, cxponed, pos-

sessed or sold. Section 4(d) of the

Act gives the Secretaries regulato-

ry discretion to extend the pro-

tections of Section 9 to threat-

ened species.-^

While dearly prohibiting

direct injury to individuals of a

listed species, the restrictions on

takings also apply to actions that

destroy or alter habitat of a listed

species.* In the 1981 case Paliia

V. Hawaii Department ofLand

and Natural Resources,'' a federal

court upheld this interpretation,

ruling that habitat modification

may result in harm to a species

and thus meets the definition of a

proscribed "taking." This inter-

pretation, w^ich has formed the

basis of habitat protection efforts

under the ESA for more than ten

years, recently was challenged in

Sweet Home Chapter of

Communities for a Great Oregon

V. Babbitt.^ A three-judge panel

ruled that the ESA's takings pro-

visions apply only to specific

harm to individual species and

not to their habitats. The U.S.

Supreme Court recendy heard

this case, and a decision is

f
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expected very soon. If federal

authority to conserve the habitat

of listed species under the ESA is

lost, much of the law's protective

power will vanish with the

species the Act is designed co

protect.

Critkol Habitat

Section 4 of the ESA directs

the Secretary of the Interior for-

mally to designate areas of criti-

cal habitat essential to the con-

servation of a listed species.

Congress has emphasized in the

law that critical habiut should

not he limited to the current

range of the species at the time

of listing or to the minimum

amount of habitat necessary for

the species* survival. Rather, the

designation should include

enough area for the species to

expand its range and recover to

healthy population levels.

In practice, desigtution of

critical habitat has proved highly

subjective and frequently contro-

versial. The original language of

the 1973 Act did not include a

formal process for desigruting

critical habitat. This lack of

process gave the Secretary broad

discretion in basing the designa-

tion purely on the biological

needs of the species. In the 1978

amendments to the Act,

Congress limited this discretion

by requiring the Secretary to

weigh the biological merits of

proposed critical habitat designa-

tions against economic impacts

on surrounding areas. Although

this analysis was restriaed to crit-

ical habitat designarion and did

not extend to the impaCT of actu-

ally listing species. Congress

required that such an analysis be

completed E>efore any species

could be hsted officially.

The listing process inmiedi-

ately ground to a halt, even

though Congress doubled the

time allowed (or the listing

process from one to two years.

Meeting the deadline proved

impossible for the underfunded

and understaffed FWS, which

was forced to withdraw lisung

proposals for more than 2,000

species.^

Realizing that the system had

become unworkable, in 1982

Congress further amended the

process of critical habitat desigiu-

tion, resulting in the procedures

still in use today. Currendy, the

lisung of a species is no longer

dependent on the determination

of its critical habitat. Once a

species has been listed, the

Secretary has an additional year

to designate critical habiut for

the species if it is "prudent and

determinable" based upon both

biological and economic criteria.

Although this change was intend-

ed to make critical habiut desig-

narion more flexible, the primary

result has been to deny or delay

criucal-habiut designarions for

many species.

Fewer than 25 percent of all

listed species have had crirical

habiut desigiuted for their sur-

vival and recovery. Contrary to

many crirics' claims, crirical habi-

ut designarion has no direCT

impaCT on private property

l>ecause it is not an element of a

SeCTion 9 take and primarily

seeks to address the acrions of

federal agencies.

hHarogtKy CouaitatioM

One of the most important

protection mechanisms in the

ESA lies in Senion 7, which

requires all federal agencies to

OEFENDEtS OF WIIDIIFE
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ensure that any actions they

authorize, fund or carry out arc

not likely to jeopardize the con-

tinued existence of any listed

species or to modify adversely its

designated critical habitat. While

this obligation clearly applies to

direa actions taken by a govern-

ment agency, such as construc-

tion of roads and dams, it also

includes indirea actions such as

granting of permits, leases and

licenses and establishing contracts

and r^ulations.

To assist agencies in fulfilling

their Section 7 obligations, the

ESA establishes a consultation

process in which an agency

proposing an activity (known as

the "action agency") can work

with FWS or with the National

Marine Fisheries Service (NMFS)

in the case of marine species to

ensure that the activity produces

no more than minimal harm to

protected species. Ideally, the

potential impacts of a proposed

aaion upon listed species should

be considered early in the plan-

ning process udiile alternatives to

the action still exist and before

excessive amounts of money and

resources have been irretrievably

committed to the activity.

In practice, the consultation

process has both formal and

informal aspects. In the early

stages of project development,

the action agency consults infor-

mally with FWS to determine

whether any endangered or

threatened species are found in

the area to be affected by the pro-

jea. If the informal consultation

reveals that the project area is

home to a listed species, the

aaion agency must prepare a bio-

logical assessment to determine

whether the projea is likely to

affea the species or its critical

habitat adversely. The agency

cannot enter contracts or l>egin

construction until the consulta-

tion has been completed. This

prevents significant investment in

a projea before its potential

impaas on protected species have

E>een assessed. Otherwise, a major

financial investment might be

used to justify an otherwise dam-

aging or illegal projea.

If the action a^ncy and

FWS determine that an action

may adversely affea a listed

species, FWS must issue a biolog-

ic^ opinion that officially

declares whether the action is

likely to jeopardize the continued

existence of a listed species or

result in the destruaion or

adverse modification of its critical

habitat. If FWS concludes that

the action will not jeopardize the

species in question, a no-jeopardy

opinion is given, and the action

is allowed to proceed. In con-

junction with the biological

opinion, FWS also may issue an

incidental-take statement for the

aaion ^ency. This statement

recognizes officially that although

the aaion will not jeopardize the

species as a whole, a few individ-

uals of the species may be acci-

dentally "taken" (harassed,

harmed, injured or kilted) during

the course of the action.

Although the incidencal'take

statement exempts the action

agency from liability for such

accidents, the agency nevertheless

must reinitiate consultation and

reconsider its conservation mea-

sures if more than the expected

number of animals or plants are

taken or if the nature of the

impacts changes. The incidental-

take allowances, authorized under

Section 7(b), aa as a compro-

o
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Endangered Species

Case Study

Golden-

Cheeked

Warbler

(Demkoka Arysopana)

A
federal proposal to designate parts of 33

Texas counties as critical habitat for the

golden-cheeked warbler could not have

come at a worse tinie. Initiated in 1994, the

proposal quickly became one of the most heavi-

ly debated issues in the Texas gubernatorial race

between then Governor Ann Richards and suc-

ressfiii GOP challenger George Bush, Jr., even-

tually undercutting protection for this endan-

gered songbird.

The golden-cheeked warbler was listed as

endangered in 1990. During the last several

decades, suburban development and destructive

land-use practices have led ro a dramatic decline

in suitable warbler habiut, adversely affixting

the spedcs. The warblen requite a mixture of

mature oak and juniper trees for nesting sites

because they build their nests in the oaks but

construa them out of juniper bark. Suitable

breeding range, which historically extended

from Mexico to Oklahoma, is now limited ro

portions of central Texas. Since the warblers

usually return ro the same nesting area each

breeding season, the U.S. Fish and Wildlife

Service proposed ro designate the few remaining

sites as critical habitat for the species.

Unfommately for the warbler, the proposal

created considerable controversy, particularly

among afiected landownen who feared that the

economic value of their land would decline as a

result of the critical habitat designarion.

Ineffective communication between FWS and

the landowners escalated fears and concerns.

Many landowners felt paralyzed by a lack of

information regarding what they could do on

their land. For example, some believed that if

their land were designated as critical habitat,

they would face severe consequences if they

removed even a single juniper. They Eiiled ro

recognize that the designarion of criucal habitat

directly aflixts only actions that are fodoally

fonded or authorized. As a result of the polidcal

controversy, FWS withdrew the request for crit-

ical habitat designation.

Defenders of Wildlifo recommends that

working groups be established in cases like this

m investigate incentives that could be oflered ro

landowners for conserving wildlifo habitat.
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Golden-Cheeked Warbler (Continued)

Compoccd of local citizens and concerooi con-

scrvationisn, diese groups would identiiy mecfa-

anium m reduce polarization and facilitate pub-
lic acceptance and understanding of spedes

conservation initiatives. Defenders lecendjr has

been experimenting with strategies that can be

employed to help address the Umiadons of the

regulator) approach. Our participation in the

Louisiana Black Bear Cotuetvadon Coitunittec

and our Wdf Compensation Fund (which com-

pensates livestock producen for verified live-

stock losses to wolves) exemplify the effective-

m
ness ofworking vrith local landowners to pre-

serve species. Only through reasoned dialogue

among private landownen, the environmental

community and federal, state and local govern-

ments can the tution begin to find tangible and

lealisnc soludons to these problems and, in the

end, make the existence of an endangered or

threatened species on one's property an asset

rather than a liability. Had a cooperative pro-

gram been in place in Texas, suitable protection

for the golden-cheeked waiblets might have

been ensured, even during an elecdon year.

mise, allowing catefiilly planned

federal projects to go forward

with appropriate conservation

measures.

If the biological opinion con-

cludes that the planned action

will jeopardize the existence or

recovery of a listed species, the

action is not allowed to proceed

without some modifications. In

such a jeopardy opinion, FWS

must woik with the acdon

agency to provide reasoiubic and

prudent altertutives so that

adverse impacts on the protected

species can be avoided. The

acdon agency must then adopt

an acceptable alternative before

the proposed action can proceed.

The development of altemadvcs

to the planned acdon enables

FWS to explore compromises

instead of prohibiting the activity

outright. In most cases, the alter-

nadves are simply adopted by the

action agency, and the project

continues.

The vast majority of intera-

gency consiUiations restdt in

either no change in the proposed

acdon or in the adopdon of a

reasonable alternative. According

to a recent study,' FWS listed

94,1 13 infbrmal and 2.719 for-

mal consultauons between 1987

and 1992. Of these consulta-

dons, only 352 resulted in jeop-

ardy biological opinions, and

almost half of these were related

to a single Environmental

Protection Agency program for

the registration of pesticides.

Only 54 of these jeopardy opin-

ions resulted in the termination

of the proposed acdvity. The

remaining projects continued

after the inclusion of alternatives

to prevent harm to listed species.

Of 2,719 projects proposed for

areas known to be inhabited by

threatened or endangered species,

more than 98 percent were

allowed to proceed. Cleady, the

Section 7 consultadon process

very rarely residts in irreconcil-

able conflicts between develop-

ment and listed species.

In the rare cases where no

reasoruble and prudent altema-

dve to a proposed acdon can be

•

OE F ENDE tS OF WILDLIFE



238

SAVING JMERICA'S WIlOllFE

Endangered Species

Case Study

Yangtze River Dolphin

fljfpotas vejMfer)

The

"baiji* or Yangtze Rhrer dolphin, one of

five letnaming firshwater dolphin species

in the world, has been on the U.S. endan-

geied species list since 1989 and was named a

Protected Animal of the First Order by the

Chinese government in 1975. The highly

endangered baiji population is believed to num-

ber oiily around ISO. This has not, however,

stopped the ChitKse ftom consttuctiiig Three

Gorges Dam, to be the world's largest. The dam

will flood 367 miles of valley known to harbor

other endangered species besides the baiji. The

project also will diwipi the lives of millions of

people.

The U.S. government for many years pro-

vided technical assistance for Three Gorges

Dam. In 1992, however. Defenders of Wildlift

sued the U. S. Army Corps ofEi^eeis attd

Bureau of Reclamation for biiure to consult

widi the U.S. Fish and Wildlife Service under

Section 7 of the Endangered Species Act before

aiding the project. Section 7 stares that all fed-

eral agcodcs mint oonsolt with FWS on any

action that m^ affect a listed species. To estab-

lish cvidet>ce hr the lawsuit. Defenders worked

with scientisa and researchers in China who

evaluated the probable efiects of the dam on

Yangzte River habitat. The researchcn discov-

ered that endangered tigers, pandas and cranes

and rare paddlefish depettd on the Yangtze and

the surrounding valley. As a result of the suit, all

U.S. agencies ceased involvement with the dam.

Howevo; construction continues.

The Chinese gov-

ernment has adopted

some measures to

protect the dolphin.

An educational pro-

gram seeks to teach

people not to kill dol-

phins, which in the

< past were hunted for

meat, killed as an

enemy to fishermen and trapped with nets and

rolling hooks. The govctrunent also has set aside

a 'semi-nature reserve" for the baiji. However,

the relatively small reserve is of<)uesdonaUe

value to a species thought to have ranged histor-

ically from the Three Gorges to Shanghai.

Moreover, the dolphins are difficult to find and

capture for transport ro the reserve.

While Defenders applauds the Chinese gov-

ernment's public education campaign, the orga-

nization also continues to warn the intemation-

al public about the devastating effects that

Three Gorges Dam will have on the baiji and

other species. Defenders also continues to fight

fiw the application of Section 7 of the

Endangered Species Act to any U.S. agency that

helps other nations to develop projects tike

Three Gorges Dam. Any U.S. agency action,

wherever it occurs, should be tmund by U.S.

bw. This is necessary not only for ecological

reasons, but also for budgetary and accountabil-

ity icasom. The world's biodiversity may

depend upon such American leadership.
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agreed upon, the action agency

can petition for exemption from

the consuaints of the ESA. In the

wake of the &mous Tellico Dam

controversy. Congress amended

the ESA in 1978 to create an

Endangered Species Comminee

to resolve conflicts that arise

when the consultation process

fails to result in agreement.

Nicknamed the "God Com-

mittee" for its power to deter-

mine the survival of a species, the

Endangered Species Committee

has been called upon only three

times since its creation. Its infre-

quent rulings are a credit to the

ability of the ESA to resolve con-

flicts and reach compromises

acceptable to all.

A recent success story is the

ESA's role in establishing water

quality standards for the

Sacramento River, the San

Joaquin River and the San

Francisco Bay ecosystems in

California. A historic agreement

between the federal government,

the State of California and the

myriad water users in the region

established sensible limits on

freshwater diversion to protect

habiut used by the delta smelt, a

listed species. The agreement also

protected wetlands and safe-

guarded the quality of water used

for various purposes by people

throughout much of northern

California, demonstrating how

the ESA can work for the benefit

of everyone.'

Habitot Conservation Plons

As mentioned aL>ove, the

Seaion 7 consultation require-

ments apply only to projects that

involve the federal government.

But state and private actions also

can have a detrimental impact

upon threatened and endangered

species. In the 1982 amendments,

Congress provided for the devel-

opment of habitat conservation

plans (HCPs) under Seaion 10 of

the Act to reduce conflict

between economic development

and species protection. HCPs

serve as a release valve, allowing

development of and incidental

take in portions of habitat used

by listed species in exchange for

the creation and implementation

of a plan designed to conserve the

same species in the remainder of

the habitat. To ensure a balance

between species protection and

economic development, ¥WS or

NMFS must review and approve

all HCPs prior to implementa-

tion.

To L>e effective, the HCP

planning process must involve all

interested parties. In addition to

landowners, developers and FWS

or NMFS, HCP negotiations

often include representatives

from state and local governments,

natural-resource agencies, envi-

ronmental organizations and

community groups. The HCP

should list all threatened and

endangered species in the plan-

ning area, as well as species likely

to be affected by the plan. To be

approved, an HCP must result in

no net reduction in the prospeas

for survival and recovery of

affected species. In addition to

any economic L>cnefits for local

communities, HCPs should pro-

duce a net benefit to the species

involved. To limit habiut frag-

mentation, HCPs should include

as much as possible of the known

ranges of affected species.

Most large HCPs seek to pro-

tect natural areas away from asso-

ciated development sites. The

selection, design and manage-

^
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ment of these habiut reserves ate

perhaps the most critical pans of

the entire HCP process, since

insufficient or inappropriate

habiut mitigation couJd lead to

the decline and possible extinc-

tion of listed species. Because

mitigation is an inexaa science.

HCPs should favor species pro-

tection when management uncer-

lainiles arise. The plans must

provide for long-term monitoring

of the affeaed species and must

oudine measures to be taken

should one or more affected

species decline.

The cfcation and implemen-

tation of an HCP requires sub-

stantial time and money. A chief

concern of developers is that new

species listings in areas already

covered by HCPs could require

habitat and conservation com-

mitments beyond those already

agreed upon, boosting costs

unexpeaedly. To reduce the risk

of such unforeseen circumstances,

the Departments of the Interior

and Commerce announced late

in 1994 a "no-surprises" policy

which promises that the federal

government will not require

additional land or financial com-

mitments in HCP areas. While

the no-surprises policy reduces

long-term firumcial risks for HCP

permittees, it also creates long-

term risks for listed species,

heightening the need for carefiilly

documented, scientifically sound

HCPs.

Some critics of the HCP

process have pointed out that the

current length and expense of

negotiating a Section 10 conser-

vation plan actually promotes

larger developments by limiting

the HCP piocess to big, wealthy

companies. To remedy this, the

Department of the Interior b

drafting guidelines to ease the

HCP process for small landown-

ers. At the same time. FWS must

not compromise the survival of

the species it is obliged by law to

protea. Without close scrutiny,

careful management and objec-

tive science, HCPs can be

abused, exacerbaung the decline

of endangered species and the

loss of biodiversity.

Recovery Phu

The ultimate goal of the ESA

b not simply to prevent exunc-

rions but also to return species to

healthy population levels. The

benefits that people receive from

biodiversity
— whether medici-

tul, agricultural, recreational, aes-

thetic or emotional — depend on

maintaining healthy, funcuonal

populations of all species, how-

ever ecologically or economically

insignificant some species may

superficially appear. To help

guide the recovery process.

Section 4(f) of the Aa requires

FWS and NMFS to create recov-

ery plaru for all threatened and

entlangered species.

Usually developed by federal

and state agency biologists and

outside contraaors or by teams

of other experts, recovery plaru

are general prescriptions for

bringing a listed species out of

peril. Although each plan usually

reconunends a range of actions to

benefit a species
— such as addi-

uonal biological research, protec-

tion of critical habitat, captive-

breeding progranu or reintroduc-

tion efforts— the plan generally

does not mandate specific prf>-

grams or aCTivities. However,

under Section 7(a)(1) of the ESA,

federal ^encics conducting activ-

ities that may affoa recovery have
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an affirmative duty to implement

the conservation goals of each

recovery plan in their own pro-

grams. Actions recommended by

individual recovery plans are

therefore enacted through man-

dates in more specific plans, such

as forest plans, national park

management plans and range

management plans.

To ensure that ail relevant

new biological information, such

as change in the status of a

species, is taken into considera-

tion, FWS or NMFS is supposed

to review and revise recovery

plans every five years.

Un63rtuiiately, limited staiF, tight

financial resources and oven

political pressure have prevented

the services from completing

recovery plans for many listed

species. For example, as of

January. 1995, FWS had pub-

lished 395 recovery plans cover-

ing 502 listed species.'*' However,

hundreds of listed species still

await the protection of formal

recovery plans. Biolc^ists esti-

mate that close to half the species

awaiting recovery plans continue

to decline." This occurs at least

in pan because the ESA sets no

fi^rmal deadline for developing

recovery plans, and funds for

recovery plans are often ear-

marked for high-profile species,

leaving less charismatic species to

decline.

Even without additional

funding or staff, minor changes

in the way E^S develops recov-

ery plans could help alleviate

some of the problems. Most

importantly, recovery plans that

treat more than one species

should be favored over single-

species recovery plans. Imple-

mentation of a multi-species

approach to recovery plans would

extend protection to many

species in the same ecosystem

while addressing the landscape-

level processes that are behind

their collective declines. A key

improvement for single- sf>ecies

recovery plans would be the

establishment of specific biologi-

cal guidelines for the long-term

recovery of plants and animals,

including specific targets for pop-

ulation size and for numbers of

populations.'^

Experimental Populations

The ESA, in Section 10{j),

provides the Secretaries of the

Interior and Commerce with the

power to designate certain popu-

lations of listed species as experi-

mental populations if that status

supports overall conservation

effons on their behalf Section

10(j) also states that an experi-

mental population must be geo-

graphically separate from non-

experimental populations of the

same species.

An animal population that

has been designated as "experi-

mental/nonessential" receives a

special level of protection under

the Act. In national parks and

national wildlife refuges, experi-

mental/nonessential populations

are generally given the same sta-

tus as threatened species, regard-

less of whether the species as a

whole is listed as endangered or

threatened. Critical habitat desig-

nation is not authorized under

the ESA for experimental-

nonessential populations.

The best-known cases in

which this status has been used

are the rcintroductions of the

endangered red wolf in Nonh

Carolina and the threatened gray

wolf in Idaho and in Yellowstone
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Endangered Species

Case Study

Cumberlandian

Combshell

Mussel

(ipioblasaw brevi^as)

The

loutheanem United Sates holds the

greatest diversity of freshwater mussels in

the world. Spared the gladers that scoured

the Northeast and Midwest during the roost

recent loc Age, mussels in the streams of the

Southeast had millions of years of relative stabil-

ity in which to diversify. Of the almost 300

species of mussel known throughout the United

States, 269 occur in the Southeast Of these,

127 can be (bund nowhere else in the world.

But these species and the divetsiiy they rep-

resent are disappearing rapidly. The

Cumberlandian combshell, with a thick, yellow-

brown shell lined with greenish rays, is one of

6vc spedes that the U.S. Rsh and Wildlife

Service has given Category 2 candidate status

for addition to the list of endat^ered mussels in

ifae Southeast. Thirteen percent of the region's

native mussel species are believed already

enina, and most of the rest are dfrlining

sharply. Of the $6 spedes of mussels listed as

threatened or endangered in the United States,

54 are in the Southeast. With only 25 percent

of North American freshwater mussel species in

stable condition, freshwater mussels are among
the continents most imperiled animals.

Populations of the Cumberlandian comb-

shell have '<'--lin>«4 » a direct result of deterio-

rating stream quality. Silt eroding from agricul-

tural fields smothers the mussels or covers them

completely. The fine silt also fills in the tiny

spaces in gravel stream bonoms, ruining than

for use by juvenile mussels. Pollution from

stripmining, coal washing and suburban nmoff

has diminished water quality in the region, tak-

ing a heavy toll on mussel populations.

Native mussels also are threatened by invad-

ing species such as the prolific zebra mussel,

introduced from Europe into the Great Lakes in

1986. Zebra mtissds rapidly encnist the sbelb

of native mussels, along with the surfaces of any

other solid objects they encounter, and have

been blamed for wiping out some 20 percent of

the mussels native to the Illinois River. Stowing

away on the hulls of conunerdal and rccreatioD-

al boats, the tiny zebra mussels have already

spread as bi south as the TetuMssee and

Cumberland River systems, where they arc
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Cumberlandion Combshell Mussel (Continued)

expected to cause even greater damage.
Most damaging for the cnmbsheti has been

the ditect alteration of the regions strcanu after

50 years ofdam building by the Tennessee

VaUe>- Authority and the Army Corps of

Engineers. Throughout the Southeast, dams and

flood-coDtroi projects have inundated some

areas and drained others, fragmenting mussel

populadons into isolated pockets. Sessile ani-

mals like mussels cannot just move to a new

location once stream condidons become unfa-

vorable. Instead, entire populadons are wiped
out. The Cumberiandian combshell now sur-

vives only in souil portions of the Tennessee

and Cumberland River basins in Kentucky,

Teimessee and Virginia.

Freshwater mussels arc a prime indicator of

the health of the Southeast's aquadc ecosystems.

The same conditions that produced such diver-

sity in mussels also gave rise to unique narive

species of 6sh, snails and crayfish, all now

declining.

Sadly, aside from documenting the losses,

not much is being done to bring back the mus-y
sel populadons. The lew species that are activelf

managed are those that, ironically, are sufficient-

ly adapted to current stream conditions to allow

commercial harvesting. In general, hardly

enough money is being allocated to mussel pro-

grams even to monitor their status, much less to

promote recovery. As development accelerates

throughout the Southeast, a unique part of the

world's natural heritage is in danger of being
lost forever.

National Park. Ordinarily, private

landowners cannot chase an

endangeied species such as the

red wolf off their land or away

from their livestock because

Section 9 of the ESA prohibits

"harassing" of listed animals.

However, in both the red and

gray wolf cases, the animals that

were released were designated

experimental/nonessential, allow-

ing landowners to kill individual

wolves caught preying upon live-

stock. This desigtuuon helped

reduce public opposition to wolf

reintroductions by giving

landowners some control over

problem animals.

While the experimental/non-

essential designation reduces ESA

protections, it can be an invalu-

able tool in gaining public sup-

pon. Defenders believes that this

special status can facilitate species

recovery in appropriate circum-

stances. Without the support of

local people, programs such as

wolf reintroductions would fail.

Structured Flexibility

Perhaps the most remarkable

and least known aspect of the

ESA is its flexibility. This flexibil-

ity allows for many federal, state

and private actions that benefit

both people and wildlife species.

Indeed, the Clinton administra-

tion has made many regulatory

improvements under the Act

without Congress amending a

word of the law. Examples of

these improvements include:

increased cooperation with states;

use of independent scientific

opinions for listing and recovery

aaions; use of sound scientiflc

criteria for listing and recovery;

enhanced interagency and inter-

disciplinary approaches to con-

sultation and ecosystem manage-

ment; clariflcation of which
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Endangered Species

Case Study

\ Red Wolf

(Caabnhs)

The

fed wolf was put on Ac federal endan-

gered species list in 1967. Once ranging

througliout the southeasteni United States

and west into Texas, red wolves were persecuted

letentlessljr by &rmers, ranchers and btmters

who mistakenly believed that they posed a sig-

nificant threat to livestock, deer and humans.

They were also targeted by the federal predator

control piogtam. In 1980, the red wolf ofliciaUy

was declared extinct in the wild.

A dnnamoii-colored animal, the red wolf is

a smaller and more slender cousin of the gray

wolf Like the gray wolf, the red wolf has long

been shrouded in myth and superstition. Stories

were told of l4oodthirsty wolves preying on

livestock and children. The red wolf actually is a

shy, elusive ammal that even inoie than the gray

wolf seeks to avoid human contact. White-

tailed deer and raccoons comprise most of the

red wolTs diet. The wolves rarely take domestic

animals. They are social animals that generally

form pair bonds ibr life. Family groups, or

packs, are comprised of the aduh pair and off-

spring of one or two season*.

To forestall the red wolTs extincdon, the

U.S. fish and Wildlife Service captured the

remaining wild individuals in the 1970s. By

1987. enough animals had been bred to attempt

leintrodiictioo into the wild. The red wolf reoov-

eiy program initiated the first teintroductioo in

the United States of a species completely extinct

in the wild. However, the program is similar to

otha- recovery endeavors in the resistance it hat

laced from a handfiil of vocal

opponcno. These adversaries,

mosdy local &rmeis and

hunters, mistakenly fiared

that wolf reintroduction

would hun livestock and •

game animals.

Red wohres have been

released in Alligator River

Nadonal Wildlife Refiige and

IVKOsin Lakes National

Wildlifi; Rsfiigc in northeastern North Carolina

and in Great Smoky Mountains National Park

on the North Carolina-Termessee botdet This

spring, an estimated 50 or 60 wolves— most

bom in the wild— were roaming the two

wildlife refuges and neighboring lands belong-

ing ro cooperating corporations and individuals.

A recent survey by North CaroUna Srare

University found majority support for red wolf

reintroduction in four of the five counties in the

vicinity of the tefoges.

But the red wolves are bi from being out of

danger. A vocal and-woif ficdon recently

became acuve in North Carolina. On January 1,

I99S, a North Carolina law allowit^ the trap-

ping and killing of red woHks by private

landowners took eflect. This statute direcdy

contravenes the federal Endangered Species Act.

It may provide unfortutute encouragement to

k>cal people antagonistic toward the red wolf

The protection of the red wolf must continue if

the species is to recovet.
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activities constitute a "take"; fecil-

iution of species recovery with

plan deadlines; and increased par-

ticipation by relevant staltehold-

crs, such as private landowners

and local governments.

Contrary to common political

rhetoric economic impacts arc

explicidy allowed to be considered

under the ESA for all significant

regulatory management decisions.

including critical habitat designa-

tions, take prohibitions
and con-

suJiadon procedures.
In (act, the

only procedural step in which eco-

nomics is not allowed to play a

pan during ESA implcmenation

is listing.
The rationale for relying

solely on science for the lisring

process is that the United States at

least needs an accurate inventory

of its threatened and endangered

species. Policy decisions on how

best to protea listed species may

then be based on soimd science,

tempered by consideration of eco-

nomic and other teal worid

impacts. In any event, listing itself

does not mandate any one pattku-

lar management approach. Listing

merely sets into motion regulatory

requirements that explicidy allow

economic balancing.
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SECTION THREE

Recommendations for Improving

The Endangered Species Act

During

the last several years,

conservatiomsts have

called upon Congress to

strengthen the Endangered

Species Aa (ESA). At the same

time, many opponents of the Act

who believe the law is inefficient

and costly have urged Congress to

alter it in ways that would severe-

ly weaken it. While these two

sides may seem mutually exclu-

sive, in fact some proposals to

make the ESA more effective also

will improve its efficiency, thus

simultaneously satisfying both

sides in the reauthorizadon

debate. The following reconmien-

dations would serve the overarch-

ing goal of making the Act more

eflRective in conserving species

while enhancing flexibility to deal

with specific economic concerns.

Expond the Role of Sdente

To measure accurately the

need for endangered species pro-

tections, policy makets must

understand the social and envi-

ronmental problems that stem

from widespread extinctions.

This imderstanding depends on

reliable scientific research on van-

ishing species and on the causes

of extinction. Defenders suggests

the following measures to expand

the role of science in implement-

ing the ESA.

Creote o Notioiwl Coimnissioii

M Spedes Extindioa

Congress or the President

should establish inunediately a

National Commission on Species

Extinction to investigate scientifi-

cally the lugency of the endan-

gered species issue. This commis-

sion would complement the Bush

administration's Science Advisory

Board, which in 1990 identified

species extinction and habitat loss

as two of the planet's most press-

ing environmental challenges.

The commission also would com-

plement a recent National

Research Council repon that eval-

uates the effectiveness of the ESA

in achieving its scientific mission.'

The commission should:

• Review the scientific basis of

the original ESA legislation
and

rigorously review and evaluate

data on trends in species extinc-

tion, population exurpauon and

related considerarions.

• Determine the quality of exist-

ing scientific data on extinaion

and investigate the implicadofu
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of species loss (or human wel&re.

* Communicate ics findings to

the nation's decision-makers and

the general public.

knowledge of the ecological

importance of individual species

is often limited, recovery cflfons

must err on the side of caution.

Use Science to Set Priorities Ensure Adequate Peer Review

Several critics of the ESA have

suggested that not all the species

that the law protects are equally

worthy of protection. This view is

premised on a political valuation

of species rather than on a scien-

tific valuation. However, politics is

a poor guide for making decisions

about scientific issues. Political

interference in ESA implementa-

tion has weighted recovery work

toward a few large, popular species

and led to the n^ea of other,

less visible but no less ecologically

important species. Politics also has

hindered the recovery process,

prolonging the expense of con-

serving listed species such as the

Mexican gray wolf

Science should play the piv-

otal role in ranking species for

protection. In general, keystone

and other species critical to

ecosystem charaaer and health

should receive highest priority

regardless of their public appeal.

However, because scientific

During the last two years, the

U.S. Fish and WUdlife Service

and the National Marine Fisheries

Service have announced a series

ot administrative changes to help

ensure that sound science is

applied to ESA implementation.

These changes include peer

review for all listing and recovery

plan actions and a mandate that

ecosystem and muIti-species con-

siderations be accounted for in the

listing, consultation and recovery

processes. These changes should

be incorporated into the Act.

Since the intricacies of ecosystems

and the interrelationships between

organisms within those ecosystems

are complex, management actions

relating to ecosystems also should

be peer-reviewed.

Encouroge Work of the

National Biological Service

Ecologically appropriate

management of public lands

administered by the Depanment

of the Interior is crucial to the

survival of a large percentage of

endangered species as well as to

the survival of many nonlisted

species enjoyed by both noncon-

sumptive and consumptive

wildlife users. Long-term research

and data colleaion that support

such management are conducted

by scientists of the National

Biological Service (NBS), an

agency created in 1994 to tabu-

late the distribution and status of

the nation's wild species. The

NBS was created by combining

research units from various

Interior Depanment agencies, a

move intended to cut costs,

increase government efficiency

and improve the government's

ability to collect important scien-

tiHc information.

The new congressional

majority has signaled an inten-

tion to disband the NBS, pri-

marily out of concern that iden-

tifying areas where vanishing

species remain will hinder busi-

ness. In fact, however, knowing

where species in danger of

extinction exist will help in the

design of projects that better

integrate the interests of both

o
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business and the wild enviton-

meni. A sciendfically sound

inventory of the nation's biologi-

cal wealth is critical to creating

these economically viable conser-

vation prograins. and the work

of the NBS is vital to establish-

ing that inventory. Improving

the tution's ability to bring sci-

ence and economics together

requires expanded and depend-

able funding and staffing for

research and data collection.

OmI* MtdNMsas for

Tidiiical AssistaKC

In many cases, hostility

toward the protection of listed

species is based on misunder-

standing. Landowners are often

under the misconception that

acknowledging the presence of a

listed species invites heavy penal-

ties and restrictions. The fear and

indignation that a landowner

may feel upon discovering a list-

ed species on his or her property

often is manifested in anempts

to change the habitat in ways

that will force the species off the

land. For example, the gopher

tonoise is found in warm, sandy

pine forests in Florida, Alabama,

Georgia and South CaroUiu.

Developers have been known to

fill gopher tonoise burrows with

concrete and to pave them over,

harming not only the tortoises

but also the many other animals

that live in the holes, such as

indigo snakes. The gopher tor-

toise b a candidate for listing

partly because its habitat is dis-

appearing and partly because the

reptiles have been needlessly

killed by worried developers. The

timely provision of information

and technical assistance could

help prevent situatioiu such as

this and could even reduce the

need to list species.

Scientifically and economi-

cally feasible solutions to con-

flicts between landowners and

wildlife arc available and could

be improved. For example,

Congress should fund FWS

field technicians and representa-

tives who can provide sound

species and habiui advice to

landowners. Creation of an

ombudsman's office or a similar

office of technical assistance

could help resolve many conflios

by providing accurate and timely

informauon.

RedKe tin Need for listings

Congress should expand E5A

protections to keep species from

declining to levek that require

listing. This can be done by

developing and implementing

management plans before species

require listing. Sections 2(c)(1)

and 7(a)(1) should be amended

to require federal agencies and

states to conserve all species.

Section 5 of the ESA should be

amended to authorize coopera-

tion among federal agencies and

the states in protecting all natu-

rally occurring wildlife spedes,

inventorying all species and habi-

tats in the nation and identifying

and protecting keystone and

umbrella species, which serve as

indicators of broader ecosystem

health. Taking preventive conser-

vation measiues can preclude the

need for more regulatory safe-

guards. For example, the Gap

Analysis Program (GAP) uses

sateUite and land maps to identify

"gaps" in habitat protection
—

particular types of habitat that

have been Uttle proteaed or even

left unprotected imder present

land-management systems. Iden-

tifying these gaps allows managers
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to target conservation aaions

where they arc needed most.

Provide Incentives for Private

Landowners

Because approximately 70

percent of all currendy listed

species spend at least pan of their

existence on private land.

Congress should provide incen-

tives that encourage private

landowners to conserve species.

Indeed, one major complaint

about the ESA is that not only

docs the law fail to provide

incentives for endangered species

stewardship on private lands, but

it also creates major disincentives.

To understand this issue, we

must visit the roots of the con-

troversy: the much-argued con-

flict between economic growth

and ecological well-being.

Because the purpose of much

private land ownership is to pro-

duce economic return, it is essen-

tial that Congress develop eco-

nomically feasible mechanisms

fof preserving the biotic commu-

nity. Properly designed economic

incentives would not reward pri-

vate landowners for doing what

they are required to do by law.

but would offset burdensome or

inequitable costs of private con-

servation efforts-

Potential for economic incen-

tives under the ESA can be bro-

ken down into four categories:

voluntary incentives, dedicated

fiinds, tax incentives and credit

systems.

Voluntary incentives are per-

haps the easiest to implement,

because they require no legislative

changes and are the result of vol-

untary efforts on behalf of

endangered species. For example,

the Wisconsin Bureau of

Endangered Resources enrolls

private landowners in a voluntary

species and habitat protection

program. Fifty-seven landowners

have agreed to "make every rea-

sonable effort" to avoid aaivities

detrimental to species living on

their properties and to notify the

bureau of any significant changes

in the health of such species or

their habitat. In return, each

landowner recei"es a certificate of

recognition and a watercolor of

the species being protected.

Dedicated funds use private

or public money to pay land-

owners to perform or abstain

from certain actions. A prime

example is Defenders of

Wildlife's Wolf Compensation

Fund, which reimburses livestock

owners for verified losses to

wolves and, with financial

rewards, encourages private

landowners to allow breeding

wolves on their property.

Dedicated funds also might

finance initiatives that restrict

land use, such as fee-simple pur-

chases or purchase of restrictive

easements. Another approach

could include funding to encour-

age small private landowners to

participate in regional conserva-

tion effons.

Tax incentives operate on the

premise that private landowners

can sometimes manage habitat

more cost-effeaively than can

federal or state governments.

Examples of such incentives

include income-tax credits for

expenses attributable to manage-

ment of listed species and proper-

ty-tax credits for landowners

committed to temporary or per-

manent land-use restrictions.

Some tax incentives could be

developed within the ESA, but

most would require modifications
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of either the income-tax or prop-

erty-tax code.

Credit systems involve a

tremendous range of possibilities

and opportunities but arc per-

haps the most demanding to

design and administer. They tend

to work best where a sufficient

baseline of biological data exists

and urban development pressures

are strongest (for example, south-

ern California). Examples of

credit systems include tradable

development rights and mitiga-

tion banking, in which land

developers are allowed to develop

sensitive lands in exchange for

preserving habitat elsewhere.

Most of these schemes involve

complicated habitat-evaluation

systems that strive to ensure that

protected or mitigated properties

have a higher ecological value

than those destroyed.

In the 103rd Congress,

S. 921, an ESA reauthorization

bill sponsored by Senators Max

Baucus (D-MT) and John Chafee

(R-RI), and H.R. 2043. a reau-

thorization bill sponsored by

Representatives Gerry Studds {D-

MA), James Saxton (R-NJ) and

John DingcU (D-MI), and

cosponsored by other notable rep-

resentatives including Newt

Gingrich (R-GA), contained eco-

nomic incentives provisions.

Perhaps the most promising was

the "Habiut Conservation

Planning Pilot Projea" contained

inSeaion8(d)ofH.R.2043.

which would have instructed the

Secretaries of the Interior and

Commerce to seek and approve a

private, conservation-based incen-

tive plan and report to Congress

on its results. The prime benefit

of this pilot approach was that it

would have given the federal gov-

ernment significant flexibility in

testing incentives without unduly

hindering its ability to maintain a

strong species conservation pro-

gram.

Incidental take permits for

such a pilot program would be

authorized in one of two ways:

under the existing Section 10(a)

habiut conservation plan process,

discussed earlier, or pursuant to a

new ESA Section 13 contained in

the above bills. This new section

would seek to prevent HCPs

from being stymied by additional

species listings in the aifeaed

habitat. It would do so not only

by authorizing conservation plans

for proposed and listed species,

but also by establishing a revolv-

ing and matching loan fijnd to

support future plans. H.R. 2043

and S. 921 also would have

granted federal assistance direcdy

to private landholders who con-

serve listed species and those pro-

posed for listing and proposed

species, provided that no taking

occurs under ESA Section 9 and

that the anticipated action is con-

sistent with other federal law.

Some private landowners are

becoming hostile toward the ESA

because they are concerned about

government infringement on

their property rights. Some see

regulatory restrictions but no

benefits in conserving threatened

and endangered species. They

believe that any measures that

they have to take to protect listed

species contribute to a decline in

the value of their property and

therefore constitute a taking of

their property as defined under

the Fifth Amendment to the

Constitution. Some elected offi-

cials, particularly those financed

by large industries inimical to

federal regulation, are seeking to
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expand Fifth Amendment protec-

tion of private property to such

an extreme that government zon-

ing and other regulations that

protect the quaJity of American

life would be destroyed.

In faa, solutions to small

landowners' concerns about

endangered species can be found

within the present ESA reautho-

rization process and within relat-

ed legislation, such as the 1995

farm bill. Attempts to meddle

with more than 200 years of con-

stitutional jurisprudence via Fifth

Amendment "takings legislation"

should be vigorously opposed.

The following recommenda-

tions concern incentives that

would encourage wildlife protec-

tion on private lands:

•
Design programs to provide vol-

untary incentives, such as:

shortening and streamlining the

Habitat Conservation Plan

process, emphasizing the long-

term savings associated with

wildlife habitat conversion and

creating reward programs for out-

standing private land stewardship.

• Enact a "Habitat Conservation

Planning Pilot Project" provision

similar to that proposed in H.R.

2043 in the 103rd Congress.

•
Encourage creative use of miti-

gation banking and tradable

development rights as long as

there is a net gain for species pro-

tection through habitat purchase,

restoration of degraded lands or

similar mechanisms.

•
Change eligibility criteria for

Conservation Reserve Program

monies under the farm bill to

prioritize payment for propenies

with habitat for listed and candi-

date species.

• Alter the tax code to reward

private landowners for responsi-

ble stewardship and for preserv-

ing large traas of land from gen-

eration to generation.

• Provide funding for private-

landowner and state-government

participation in regional habitat

conservation planning.

For a discussion of the wide

range of proposals in this area,

see Defenders' 1993 publication

BuiUiing Economic Incentives into

the Endangered Species Act.

Increase the Role of States

State governments tradition-

ally have been the chief stewards

of wildlife within their borders.

The federal government generally

has intervened only to protect

imperiled species, manage federal

lands and enforce international

agreements. One way to encour-

age effcaive, proactive federal

conservation strategies is to

encourage states to assume

greater responsibility for protect-

ing threatened and endangered

species. States are often the great-

est engines of governmental evo-

lution, particularly in the envi-

ronmental arena.

Section 6 cooperative agree-

ments under the ESA provide

mechanisms for the transfer of

management authority from the

federal government to state

wildlife agencies. Although such

transfers generally have been lim-

ited to scientific research, recent

efforts to increase state coopera-

tion and panicipation in species

management— such as the

black-footed ferret projea in

Wyoming and California's

Natural Communities

Conservation Plan — show

promise. These efforts have been

predicated on the belief that sute

resource managers often have the

best scientific and financial
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Colifornio Gnalcatcher (Continued)

Still not sadsBed with federal and state mea-

sures, the Building Industry Association of

Souchem California and other plaintiil^ filed

suit against the federal government, claiming

that the data used to determine the gnatcaich-

cts threatened status had not been made avail-

able for public review (thou^ this is not man-

dated by law). A IT.S. District Court initially

ruled against the listing but then reversed itself,

allowing the Department of the Interior to rein-

state the gnaccatcher as threatened. The cSon

to save the coastal California gnaccatcher has

proved to be the catalyst for a new approach to

saving endangered species. Despite the present

uncertainties, the federal-state NCCP for the

coastal CaliiiDmia gnatcatcher might prove a

model for settling species conservation contro-

versies throughout the Uiuted States and a

demonstration of the flexibility of the

Endai^ered Species Act.

resources to manage local habitat.

In order to address localized

threats to listed species and their

habitats, much of the authority

now vested in the federal govern-

ment could be effectively delegat-

ed or shared with state govern-

ments, provided appropriate safe-

guards have been taken. While

many activities may be accom-

plished through Seaion 6 of the

ESA as now wrinen, cooperation

with states should be reexamined

and more specifically delineated.

In panicular. Congress, by autho-

rizing cooperative agreements

with broader powers, should

make explicit the duties of states

in implementing the ESA. When

considering which actions are

appropriate for state agencies,

however, it is important to

remember that all states must

be held to the same federal

standards.

Examples of appropriate state

aaions are:

•
Species Management. Although

listing of species must remain

within the scope of the federal

government, much of the prima-

ry species management could be

transferred to state agencies.

Proactive effons on the state level

could even help prevent federal

listings.

•
Recovery Planning. Under the

ESA. state agencies already are

involved heavily in the prepara-

tion and implementation of

recovery plans. Because recovery

plans recommend a range of

actions to benefit a species, such

as research, proteaion of critical

habitat, captive-breeding pro-

grams and reintreduction cflForts,

qualified state agencies should

also have the power to plan

future recovery activities.

However, it is crucial that the

federal government retain over-

sight of recovery plans.

• Take Permitting Authority. One

existing authority that could be

appropriate for transfer is inci-

dental-take permitting and habi-

tat conservation planning under

Section 10. Particularly in those

instances when small landowners

must obtain an incidental-take

permit, state agencies might be

better equipped to address species

conservation and appropriate

land use.

In expanding the scope and

authority of cooperative agree-
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ments, Congress must ensure

proper implementation. First,

implementation of cooperative

agreements must be secured

through strong federal oversight.

Second, citizens must retain their

ability to challenge both the sub-

stance and enforcement of coop-

erative agreements. Third, in

order to ensure effective transfer

and implementation of ESA

authorities to state agencies,

Congress should increase the

funding appropriated to the

states under the ESA. These steps

not only would go a long way

MIfl toward allowing states to experi-

ment with conservation

approaches to determine what

works best, but also probably

would result in more direct and

effective species protection.

Promote Regional Ecosystem

Management Planning

To prevent ecosystem frag-

mentation, a regional planning

mechanism is needed to coordi-

nate interstate ecosystem man-

agement. The goals of regional

ecosystem planning would be to

identify key habitats, to provide

the appropriate level of protec-

tion for ecologically important

areas and to guide human devel-

opment toward the least sensitive

areas. General guidelines for

habitat conservation and multi-

species management could be

determined through a coopera-

tive effort of state and federal

governments.

Individual states could

administer the plans through the

authority transferred in their

cooperative agreements. A

regional ecosystem-man^ement

plan would maintain each state

wildlife program's flexibility while

guaranteeing that whole ecosys-

tems are effectively protected.

This type of regional planning is

being tried in California to man-

age coastal sage habitat and

among western states to manage

grizzly bear habitat.

Provide Long-Term Funding

One of the main complaints

of all parties dealing with endan-

gered species is inadequate fund-

ing. Developers state that they

are willing to bear their fair share

of mitigation costs but do not

have sufficient money to cover

what they view as society's costs.

Small landowners complain that

they do not have money to par-

ticipate effeaively in habitat con-

servation planning. FWS com-

plains that it does not have the

staffing available to organize,

administer and monitor the plan-

ning process. States argue that

they do not have sufficient

resources to take preventive

action before the urgency of

recovering listed species occurs.

Conservationists point out that

current fimding is not enough to

expedite the listing process and

recover imperiled species.

Appropriations for endan-

gered species and habitat protec-

tion need to be increased.

However, a system also should

be developed that places an

appropriate fmancial burden on

those who seek to develop or use

ecologically sensitive land.

Because endangered and threat-

ened species are the result of a

long history of ecological degra-

dation, saddling present users

with all the costs of species pro-

tection would be unfair. The

search for an equitable and

effective solution to funding

necessary mitigation should be a
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high priority. Several promising

options exist, and they are dis-

cussed next.

End Hormful Subsidies

Billions of dollars of public

subsidies for development are

Livestock Grazing
At a Glonce

DAMAGE TO WILDUFE:

•
Negotively Impacts 25 percent of

endangered and threotened species

in the United States.

•
Destroys and degrades riparian

habitats.

ECONOMIC IMPACTS:

• Reduces hunting, fishing and

reaeotionol opportunities.

• Estimoted lost future revenue will

exceed Si 00 million per year in

oddltion to the more than $1 .2

billion loss to taxpayers

since 1985.

draining the federal treasury and

haiming wildlife species and bio-

diversity.^ Examples include

below-cost livestock grazing,

mining operations and timber

extraaion on the almost 650 mil-

lion acres of land (roughly a third

of the U.S.) owned by the public

and managed by the federal gov-

ernment.

The most widespread of the

federally subsidized, private com-

mercial practices operating on

public lands is livestock grazing,

which occurs on approximately

270 million acres of rangeland

managed by the Bureau of Land

Management (BLM), U.S. Forest

Service and PX^^S. For the privi-

lege of feeding their livestock on

public rangelands, ranchers pay

only a fraction of what they

would if their animals grazed on

private property. Since 1980, the

average fee paid by western

ranchers to graze on private land

has increased from $7.53 to

$10.03 per "Animal Unit Month"

(AUM) — the amount of forage

needed to sustain a cow and her

calf or five sheep for a single

month. Meanwhile, fees for graz-

ing on federal lands have

decreased 32 percent over the

same period, from $2.36 to

$1.61 per AUM.

Despite the Clinton adminis-

tration's anempts at reform, fed-

eral grazing fees are now at their

lowest since 1988.3 In 1993,

grazing fees from these lands

took in only $28 million dollars,

barely 10 cents per acre. These

fees are not even sufficient to pay

the grazing program's administra-

tive costs. According to a report

by the Inspector General of the

Interior Department, in 1990

BLM collected $1.81 per AUM

from permittees while its pro-

gram's operating costs were $4.59

per AUM. resulting in a net loss

of $31 million.* In a separate

study in 1992, the House

Government Operations

Comminee calculated that the

federal government had lost $1.2

billion since 1985 because of

below-cost grazing fees.^

In addition to its significant

economic costs, livestock grazing

exacts a terrible toll on wildlife.

Poor grazing management on

federal land contributes dirccdy

to the decline of roughly a fourth

of all species listed under the

Endangered Species Act,* as well

as harming many other species.

Grazing changes the species com-

position of native biological com-

munities, altering patterns of eco-

logical succession and interfering

o
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with normal nutrient cycling.'

Habitat degradation is most

pronounced in riparian (river and

stream) areas, where catde strip

banks of vegetation, leading to

erosion that degrades both terres-

trial and aquatic ecosystems. A

large proportion of venebrate

species in the Southwest depend

on riparian areas for at least pan

of their life cycles. Many fish

species are declining because of

the loss of quality riparian habi-

tat. Fiscally responsible man^e-

ment of these public resources

would generate more than $150

Ujl million annually, which should

go directly toward biodiversity

protection.*

United States mining policy

is equally at odds with both the

nation's economic and conserva-

tion goals. The antiquated

General Mining Law of 1872,

signed by President Ulysses S.

Grant, gives hard-rock mining

companies first claim on federal

lands and then allows them to

extract the minerals without pay-

ing the government any royalty

whatsoever. Under the more than

600 mining-patent applications

pending in 1994, the federal gov-

ernment will sell an estimated

$34 billion worth of minerals for

less than $1 million.^

Not only is the environmen-

tal damage caused to public lands

by mining techniques shocking,

but the law also passes the

cleanup tab right back to the tax-

payer. According to the

Environmental Protection

Agency, 52 designated Superfiind

sites, including some of the

largest in the nation, are either

abandoned or active mines.

Threats to wildlife come

from degraded or poisoned ripar-

ian habitat, toxic-waste dumps

and cyanide ponds. For example,

a northern Idaho gold mine has

been leaking cyanide into a tribu-

tary of the South Fork Salmon

River, poisoning the breeding

grounds of threatened chinook

salmon.'" A Canadian corpora-

tion recently proposed a gold and

silver mine right outside

Yellowstone National Park,

threatening the protected habitat

of many species, including the

threatened grizzly bear."

Mining companies have

argued that any change in the

Mining Law would force them

out of business, costing thousands

of jobs, yet these same companies

generally pay royalties for their

aaiviues on private lands.

Moreover, oil and natural-gas

industries operating on public

lands pay a 12.5 percent royalty

to the federal government. Why

should hard-rock mining be treat-

ed diflPerendy? The United Sutes

also loses millions of dollars yearly

fi-om below-cost sale of public-

land timber. The Forest Service

routinely sells timber to private

logging companies for far below

the fair market value of the tim-

ber— or worse. According to a

1 990 General Accounting Office

report, almost 40 percent of tim-

ber sales studied were offered at a

price below the cost of preparing

and administering the sale. The

Forest Service's own accounting

system reveals that 82 of the 120

national forests lost money from

timber sales in 1992. These fig-

ures do not include the major

cost of constructing thousands of

miles of logging roads to make

the timber accessible. Nor do the

figures factor in the economic

cost of depleting trees, soil, water

and wildlife.
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Like grazing and mining,

poorly managed logging activities

can have a devastating impact on

wildlife populations. Approxi-

mately 3.000 species of animals

and 10,000 species of plants are

Hard-Rock Mining
At a Glance

DAMAGE TO WIIDUFE:

•
Cyonide leoches into woterwoys,

destroying fisheries.

•
Cyonide-talnted waste poncisU
smoll birds.

ECONOMIC COSTS:

• More than SO mining sites have been

designated as Superfund sHes.

• Costs toxpoyers $4.25 billion annually

in lost revenues.

found in national forests, includ-

ing at least 260 threatened and

endangered species.'^ Logging

puts these species in heightened

jeopardy because timber harvest-

ing often destroys quality wildlife

habiut.

Overall, according to biolo-

gists, lo^ng on federal lands con-

tributes to the decline of 14 to 17

percent of all species listed under

the ESA and was directly responsi-

ble for the listing of several lai^e

forest mammals, such as the griz-

zly bear and woodland caribou.

Poorly planned clearcuts

and losing roads also lead to

changes in soil hydrology and

nutrient cycling. Resulting ero-

sion can clog trout and salmon

streams with silt, harming fish

populations and often depleting

hsheries hundreds of miles away.

Although the Forest Service and

Its chief. Jack Ward Thomas,

deserve credit for recent attempts

[u implement ecosystem manage-

ment in a way that benefits

wildlife, losing continues to

threaten some species. For the

lynx, wolverine, marten, fisher

and other species, survival

depends in part upon the exis-

tence of uncut forests.'^

Expand Existing Funding

Programs

If the ESA is ever to succeed

in fully accomplishing its mis-

sion, new fimding sources will be

needed. Funding for species con-

servation could be derived from

the Land and Water

Conservation Fund (LWCF),

dedicated natural-resource dam-

age fees, the Fish and Wildlife

Diversity Funding Initiative,

public user fees and increased

concessionaire charges.

Billions of unused dollars

exist in the LWCF reserve,'^ gen-

erated by a tax on offshore oil

production and federal property

sales. These hinds were intended

for use each year in purchasing

conservation rights to private

property, but instead are accumu-

lating. Congress should direa

that they be ixsed to acquire con-

servation easements or. where that

is not possible, fee-simple title to

the country's most biologically

important but unprorected lands.

Proteaing habitat before species

become imperiled is the surest

way to prevent fiarther econom-

ics-versus-environment conflicts.'^

Another ftinding option is

natural-resource damage fees ded-

icated to species conservation. In

many pollution-related litigation

cases, fines are assessed on the

basis of an estimate of the viola-

tion's or action's impaa on <

o
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wildlife. The money is used to

restore damaged habitat, among

other things. Defenders recom-

mends that fines for actions that

destroy listed species and habitat

be dedicated specifically to

endangered species programs

administered by FWS and

NMFS.'*-

A proposed program, called

the Fish and \C^ldlife Diversity

Funding Initiative.'^ also shows

promise for collecting substantial

money for wildlife conservation.

For years, hunters, fishermen and

other consumptive users of natur-

al resources have complained that

they, through hunting Mcenses

and taxes on firearms, fishing

equipment and ammunition,

have borne more than their fair

share of conservation costs.

Conversely, nonconsumptive

users have complained that fish

and wildlife agencies have

focused too much on game

species. To provide states with

increased fiinding for conserving

nongame species, Defenders, in

cooperation with other conserva-

tion groups, has proposed

putting a user surcharge on out-

door-recreation equipment. This

minimal user fee would be

assessed at the wholesale level on

products such as tents, binoculars

and photographic film. This ini-

tiative could generate about $300

million annually and substantial-

ly aid states in funding nongame

conservation.

Another option that should

be considered seriously is an

increase in public user fees. By

market standards, visitation fees

at national parks, forests and

wildlife refuges are low. Given

that 83 percent of Americans

consider themselves environmen-

talists, it seems likely chat they

would prefer higher user fees to

lessening protection for endan-

gered species.

Concessionaire fees at federal

wildlife facilities also should be

increased. From an accounting

perspective, restoring endangered

species, such as the gray wolf, on

public lands, is analogous to cap-

ital improvements in the business

world. For example, reintroduc-

tion of the gray wolf in

Yellowstone and central Idaho is

expected to bring an additional

$20 million in tourist revenues to

local businesses. Concessionaires

who benefit should be willing to

accept an increase in lease fees.

Together, these recommenda-

tions can generate hundreds of

millions of dollars without raising

income taxes. The additional

funding can pay for increased sci-

entific review, economic incen-

Below-Cost Timber Soles

At Glance

DAMAGE TO WILDLIFE:

•
Roadbuilding frogments habitat, causing

forest-interiof bird species to decline.

• Soil runoff buries solmonid spawning

beds and destroys oquotic hobitot.

ECONOMIC DAMAGE:

• Decline of Pacific Coast salmon and

steelhead fisheries odversely impacts

economies.

tives for private landowners and

an expanded state role in endan-

gered species conservation.

Close Existing Loopholes

Congress should strengthen a

number of weak provisions that

now allow unnecessary species

harm. The reauthorized ESA

should:

j^\ iiini mm :
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• Set statutory time limits for com-

pleting species recovery plans and

specify in the plans the actions

necessary to achieve recovery.

• Protect threatened and endan-

gered species of plants and

strengthen overall enforcement

for listed plants.

• Eliminate the 60-day-notice

feqnirement for any citizen suit

involving an emergency that

poses significant risk to the well-

being of a listed species.

• Ensure that legal incidental take

of species under Sections 4(d), 7

and 1 is
fiilly mitigated and

authorized by permit.

• Make it clear that any federal

action that reduces a species'

chance of recovery will be

deemed to jeopardize that species

under Section 7(a)(2).

•
Specify that the reasonable and

prudent measures established as

conditions of incidental-take

under Section 7 are mandatory

and that failure to comply with

such measures is a violation of

the Act.

• Ensure that the cumulative

effects of federal and non-federal

aaions are considered for all list-

ed species to avoid incremental

loss of habitat.

•
Clarify that federal agencies

should not participate in actions

or projects overseas that would

jeopardize listed species.

As the preceding discussion

has shown, it is possible simulta-

neously to strengthen and

improve the effectiveness of the

Endangered Species Act while

curing its perceived problems. To

accomplish these goals, a series of

shifts in policy direction is need-

ed. First, science must be better

used to improve the ESAs effec-

tiveness and monitor its imple-

mentation. Second, incentives to

promote good land stewardship

by private landowners are need-

ed. Third, the knowledge of state

and local natural-resource-agency

personnel should be bener

tapped to enhance species recov-

ery and prevent listings. Finallv,

given the severity of biodiversity

loss, additional funding must be

made available to expand conser-

vation activities at all levels of

society. Together, the recom-

mended changes in the ESA and

related legislation not only will

make the ESA work better, but

also will reduce the need for it.

o
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SECTION FOUR

The Future

Of Biodiversity Protection

Congress

created the

Endangered Species Act

(ESA) in response to a

very real and frightening

crisis— the rapid decline of

myriad species. The Act is regula-

tory in nature because this crisis

requires an immediate and deci-

sive response. Now after two

decades of intermittendy contro-

versial regulation, new flexibility

is emerging in agency implemen-

tation. Also, during the current

reauthorization cycle, the Act

should be amended to modernize

it. In addition, companion legis-

lation is needed to strengthen

preventive conservation measures

and thus to diminish the necessi-

ty for listing altogether.

Such an overhaul of the

nation's fundamental approach to

wildlife conservation necessitates

a look at past wildlife and natur-

al-resource management in order

to learn from our mistakes and to

integrate into our land-manage-

ment strategies the emerging

lessons taught by the growing

field of conservation biolo^.

Only in this way will we become

careful stewards of our biological

resources and fiilfil! our obliga-

tion to futiue generations.

The recommendations in this

report will make the Endangered

Species Act work better, but the>'

cannot remove the overall need

for an Act that is ftmdamentally

regulatory in nature. However, to

reduce or even prevent the need

for further species listings and

related emergency recovery

aCTions. we must:

•
Acknowledge that past land-

management strategies are

flawed, and move from a symp-

tom-oriented species model to a

cure-oriented ecological model.

• Use sound scientific principles

from conservation biology and

genetics in setting long-term bio-

diversity goals.

• Use ecosystem management as

our primary land-management

tool to achieve long-term biodi-

versity goals,

•
Accept that the present collec-

tion of proteCTed lands is inade-

quate to produce long-term sus-

tainability, and use emerging ana-

lytical tools such as gap analysis

(described in an earlier section)

to identify priority lands for con-

servation.

• Establish a quasi-public agency

6
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Endangered Species

Case Study

Colorado

River

Squawfish
(Ptychodieilus lucius)

o The

Colorado squawfish, one of the first

species listed under the Endangered

Species Act, lives in the main stem of the

Colorado River. Called the white salmon by

local settlers, the squawfish is actually a giant

species of minnow, historically reaching five feet

in length and weighing more than 80 pounds.

Dam construction and introduced game species

have pushed the squawfish and the other large

fishes native to the Colorado River to the brink

of extinction.

In general, rivers in the American West do

not have a high diversity of native fishes. For

example, only 33 fish species are native to

Arizona waters, as compared to 250 in

Arkansas. The few fish native to the Colorado

River, such as the squawfish, humpback chub,

bonytail chub and razorback sucker, are

equipped with large fins for negotiating the

rapid waters, as well as small eyes and thick skin

for proteaion from silt abrasion. Thanks to

their special adaptations, these unique fish have

thrived in the Colorado's nanually warm,

cloudy waters for millions of years.

As it winds through Utah, Colorado,

Nevada, Arizona and California, the Colorado

River drains almost half of the southwestern

United States. The dams and reservoirs along

the Colorado provide electricity and drinking

water for Los Angeles, San Diego and Phoenix

and irrigate most of the cropland in Arizona,

Utah and southern California. While rhese pro-

jects have made human life possible in some

arid regions, they have also unnecessarily made

life nearly impossible for nauve fishes. Better

planning and design of dam and irrigation pro-

jects would have allowed both human society

and native fish species to thrive.

Before construcrion of the dams, squawfish

would migrate 1 50 to 200 miles upstream to

breed in swift, shallow riffles. Offspring devel-

oped as they drifted back downstream. A half-

dozen major dams now effeoively prevent

reproducrion in squawfish populadons below

the Utah-Arizona border. Giant, 100-pound

individuals have become the stuff of legends. A

good-sized squawfish currently averages 15 to

18 pounds.
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Colorado River Squowfish (Continued)

Dams also have altered permanently the

character of the Colorado River, reducing it in

some areas to llrde more than a series of slack-

water pools. The waters, now cooler and clearer,

have become ideal habitat for an estimated 45

species offish. Sport fishermen have stocked the

reservoirs with smallmouth bass, flachead cat-

fish, brown trout and sunfish, all of which feed

voraciously on the young of native fishes.

Populations of the razorback sucker, fisr otam-

ple, now consist almost entirely of individuals

more than 40 years old. Althou^ chey repro-

duce successfully, all of their oflspring are eaten

by predators.

The same is true for the bonytail chub,

now essentially extina in namre except for a

few individuals in Lake Mead. Anglers view

remaining native fishes as "trash fish." In the

1960s, the poison rotenone was used in some

areas to wipe out native fish populations and

make room for sport fish.

Overall, biologists estimate that more than

70 percent of the fish native to the Southwest

are threatened, endangered or already extinct.

Almost all of Arizona's and Nevada's native fish-

es are listed under the Endangered Species Act.

Cooperative squawfish recovery programs

involving the U.S. Fish and Wildlife Service

and state agencies in Colorado, Arizona and

Utah are concentrating on the Colorado's upper

basin, where long, undammed stretches allow

the river to retain at least a shadow of its fisrmer

charaaer.

However, populations in the lower basin

may be unsalvageable unless the original

charaaer of the Colorado River is restored.

Dam outflows will need to be managed to

mimic historic condiuons, floodplain habitats

must be reconnected to the main-stem river to

allow seasonal flooding, fish passage must be

restored in some areas, and the impaa of non-

native fish species must be reduced. Given the

regions growth rate and the increasing human

demand for every drop of available water, these

changes are unlikely to happen without signifi-

cant poliucal will.

o

or entity to raise new funds to

protect priority lands.

• Enhance and strengthen our

position as a world leader in bio-

diversity conservation.

Land Monagement for

Commodities

Historically, fi:deral and state

land-management agencies have

emphasized commodity produc-

tion to the point of excess. The

Forest Service has focused pri-

marily on increasing wood pro-

duction, the Bureau of Land

Management on maximizing

grazing and other consumptive

uses, and the U.S. Fish and

^X'lldlife Service and state wildlife

agencies on expanding the types

and numbers of animals available

for hunting and fishing.

Management has sought to alter

natural ecosystems in order to

increase human use. Thus, federal

hunters have extirpated wolves

and other predators, even in

national parks; foresters have

replaced mature natural forests

with shon-rotation stands of

geneucally altered trees; and

rangeland managers have

removed shrubs from grazing

land and poisoned prairie dogs,

inadvenendy bringing species

such as the black-footed ferret

and the swift fox to the edge of

extinction.

Although ecosystems were
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altered intentionally to increase

production, the processes of pro-

duction and harvesting harmed

the natural ecosystems. In the

Southwest, cattle and sheep graz-

ing changed local vegetation

from native bunch grasses and

wiidflowcrs to European and

African weeds imported as living

fodder. In turn, populations of

native animals dependent on

undisturbed grasslands plummet-

ed. Now, many threatened and

endangered species owe their

predicament to habitat loss

^^ caused by grazing.

In New York's Adirondacks,

lumbermen clearcut the species-

rich mixed conifer and hardwood

old-growth, prompting second-

growth that lacks mature hard-

woods. In much of the East,

game managers have so augment-

ed deer populations that the cur-

rent levels prevent natural plant

regeneration within the forests,

and many wildflower species are

becoming rare.'

The cumulative eflfects of

managing public lands primarily

for production have been pro-

found, both for the survival of

endangered species and for the

sustainability of the natural

resources. For example, 90 per-

cent of the original old-growth in

the Pacific Nonhwest has been

lost and 214 salmonid runs are at

risk of extinction in four western

states. Western rangelands have

been severely degraded by live-

stock overgrazing. More than half

of BLM and Forest Service lands

are now judged to be in only

poor or fair condition.^ And

these management problems are

being compounded by the spread

of invasive exotic species. Public-

land acreage the size of Montana

is covered by an exotic weed, the

leafy spurge, that is unpalatable

to native species.

Biological and Ecological

Models

To achieve economic and

ecological efficiency, and to repair

some of the damage fi-om past

management practices, resource

managers must move away from

the species model historically

used and move toward an ecolog-

ical model. For example, game

managers in the Southeast are

concerned about small predators

attacking ground-nesting birds

such as waterfowl. A typical

response based on the species

model would be to treat the

symptom by removing foxes and

raccoons. Under the ecological

approach, managers would recog-

nize that the top predator was

missing from the system and take

steps to restore the red wolf

Return of the wolf would not

only help to reduce fox and rac-

coon populations, but also would

help to control white-tailed deer

populations, leaving more vegeta-

tive cover for the birds.

Need for More and Larger

Reserves

Recent research indicates that

species and entire communities

of species need more space for

long-term survival than previous-

ly thought. For example,

Yellowstone National Park's 2.2

million acres are not enough to

sustain a viable population of

grizzly bears in the long term.*

Similarly, the long-term survival

of a particular plant community,

such as mature redwood forest.
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requires more than small pre-

serves and scattered patches of

old trees. Enough area of con-

tiguous forest must be set aside

so that all the natural-disturbance

processes of fire and storm blow-

downs can occur while leaving

enough forest alive to recolonize

the bare patches. A forest patch

that is too small can be complete-

ly wiped out by a single catastro-

phe, with no survivors left to

provide seeds or regenerate the

community.

Impact of Habitat

Frogmentotion

Research also has shown that

habitat fragmentation adversely

impacts species. Ten thousand

acres of forest fragments provide

very different habitat from that

of a 10,000-acre roadless forest.

Fragmentation benefits a few

common species, such as rac-

coons and cowbirds, that like

clearings and forest edges, but it

decreases the survival of species

that depend on uninterrupted,

deep forest. Deep-forest species

that suddenly find themselves liv-

ing at a forest edge along a new

road or clearing suffer from

excess light, wind and dryness

and from increased predation by

species such as coyotes and

humans that hunt along edges.

Importance of Keystone

Species

Although ecologists are still

uncertain about which species

can be removed from an ecosys-

tem without critically impairing

it. scientists have identified some

species that are so ecologically

important that their disappear-

ance will tri^er other species

losses. For example, removal of

prairie dogs from grasslands

results in the loss of prey for

black-footed ferrets and other

carnivores; the loss of homes for

snakes, burrowing owls and other

small animals that live in prairie

dog burrows; and the loss of soil

fertility, which is enhanced when

prairie dogs stir up soil nutrients.

Some 160 species depend on

prairie dogs for proper habitat.^

Value of Ecological Processes

and Cycles

Humarikind's alteration of

flood and fire patterns, while

well-intentioned, has done much

to alter U.S. ecosystems. For

example, the vegetation of long-

leaf pine ecosystems in the

Southeast evolved under a regime

of periodic fires. Suppression of

fire allows dense undergrowth

production that shades out many

rare and unusual plants.

Similarly, cattle-grazing at the

wrong time of year damages the

crowns of perennial bimch grass-

es and allows mosdy exotic grass-

es to replace North American
*

native grasses.

Promise of Ecosystem

Management

As the scientific community

and the federal agencies have

become aware of these ecological

factors, a new management ori-

entation called "ecosystem man-

agement" has arisen. Although

open to various interpretations,

ecosystem management generally

implies turning away from sin-

gle-use, single-species_ manage-

ment and turning toward inte-

grated management designed to

yield sustainable commodity

production compatible with

healthy natural ecosystems.'
'^'

One result should be that fewer
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species become endangered or

threatened.

Sound ecosystem manage-

ment will seek to maintain a bal-

ance between producing com-

modities and protecting impor-

tant ecological processes.

Losing, grazing, mining and

other extractive practices need to

be planned to minimize their

impacts. This may result, for

example, in cutting timber in

patches to mimic natural blow-

down or fire patterns and in

removing catde from pastures for

limited periods to allow regenera-

^« tion of vegetation.

Because ecosystem manage-

ment is a recent concept, many

implementation methods are just

now being worked out. The first

challenge is to identify eco-

system boundaries without get-

ting sidetracked into debates on

ecosystem definitions. Another

challenge is to develop legal,

administrative and other tools

for facilitating cooperation

among federal and state agencies

and private landowners. This

is critical because most ecosys-

tems cross political and owner-

ship boundaries.

Identifying Preservation

Priorities

New analytical tools, such as

gap analysis (discussed in Section

Three) and other emerging tech-

nologies, indicate that public

lands will prove inadequate for

long-term conservation goals. As

technologies develop and dau

bases grow through the efforts of

the National Biological Service

and others, they facilitate the

identification of lands whose pro-

teaion must be a priority if the

nation is to have healthy, sustain-

able ecosystems.

Judging from preliminary

analyses done by conservation

biologists, and from rough

extrapolation based upon the first

state gap-analysis projects, the

amount of unprotected land

requiring protection could easily

be in the hundreds of million of

acres nationwide. Further,

because of the relendess growth

of population and wealth and the

growing desire to escape from

cities, accelerated rural develop-

ment is rapidly raising the cost of

acquiring habitat. Unless we take

action quickly to protea at-risk

habiut, the cost of doing so is

likely to rise much faster than

our abiUty to pay for it.

Conservation Finance

Corporation

Although funding recom-

mendations listed in Seaion

Three could do much to help

endangered species, they cannot

slow the accelerating rate at

which additional species are

becoming endangered. Slowing

that rate requires extensive new

habitat protection. But given the

limits of public funding, the only

realistic option for bankrolling

new habiut protection on a large

scale may be an infusion of pri-

vate money.

Satisfying habitat-protection

needs with private funding may

be daunting but not impossible.

One model could involve the cre-

ation of a special new federal cor-

poration or other government-

sponsored entity. For discussion's

sake, call this entity the

Conservation Finance

Corporation (CFC). The sole

purpose of the CFC would be to

raise and spend money to protea

the Tudon's priority habitat lands.

Once those lands have been pro-

DEFENDERS OF WILDLIFE



267

SAVING AMERICA'S WILDLIFE

tected though acquisition, con-

servation casements or economic

incentives, the corporation would

go out of business.

The corporation would

receive some federal dollars —
perhaps from new dedicated con-

ser\ution-user fees or excise taxes

as well as from established

sources such as the Land and
'

Water Conservation Fund. But

the bulk of the organization's

budget would come from its own

frindraising efforts. The CFC

would be permitted to seek major

bequests and gifts from wealthy

individuals and other entities and

to raise money through the sale

of "conservation heritage bonds."

The bonds would be serviced and

eventually retired by a predictable

income stream from estate gifts

(plus the forecast flow of income

fix)m dedicated taxes, fees and

other predictable sources). The

CFC thus would be able to sell

bonds to raise frinds to buy land

or easements before rising real

estate prices make such eflforts

impossible.

The CFC would be autho-

rized to acquire lands vital to bio-

diversity conservation. Funding

ot these key acquisitions could

occur through the CFC indcpen-

dendy of the annual congression-

al appropriations process. Freeing

the CFC of the political pressures

that originate in the appropria-

tions process should streamline

the corporation's ability to

accomplish its goals.

The CFC would not have

land-management responsibili-

ties. Areas acquired by the corpo-

ration would be transferred to

the Fish and Wildlife Service. To

assure that only scientific criteria

were used to determine acquisi-

tion priorities, the corporation

could work in conjunction with

an independent scientific adviso-

ry panel established to set acqui-

sition priorities. Such a panel

could rely on data compiled by

the National Biological Service.

The panel also could provide

input on the appropriate man-

agement of the existing federal

estate as well as management of

lands acquired by the quasi-pub-

lic corporation. A federally char-

tered Consen'ation Finance

Corporation with the ftinctions

outlined above could serve as a

catalyst for accomplishing what is

undoubtedly the nation's most

pressing conservation challenge

—
protection of biodiversity. The

entity's ftinctions would be clear-

ly focused on obtaining new

resources for this imponant pub-

lic purpose and on assuring that

those resources are targeted to the

most important projects. A

mechanism such as the CFC

could encoutage the American

public to make substantial Bind-

ing commitments to saving the

nation's biodiversity, thus
signifi-

cantly reducing the number of

species that must rely on the

ESA.

Need for U.S. Leadership in

International Conservation

Because aaions taken by

other countries aifect U.S.

ecosystems, the ultimate chal-

lenge for conservationists is to

apply sustainable ecosystem man-

agement and biodiversity protec-

tion around the globe. This task

will grow increasingly difficult as

the world's population expands,

placing greater demands on

dwindling natural resources. But

success at this task is essential if

the planet is to remain ecological-

o
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Endangered Species

Case Study

Jaguar
(Panthera onca)

The

jaguar, known for its distinctive spots, is

the largest cat native to North America. In

addition to Mexico and Central America, it

historically was a resident of parts of Arizona,

New Mexico, Texas and possibly California and

Louisiana. Much of its U.S. habitat has been

degraded by development, agriculture and live-

stock grazing, but jaguars still occasionally wan-

der into the Southwest from Mexico.

The U.S. Fish and WUdlife Service in 1972

listed the jaguar as endangered, but the listing

covered only jaguar populations south of the

U.S./Mexico border. In the United Sutes, the

jaguar receives no protection under the

Endangered Species Act. Consequendy, visiting

jaguars lose Endangered Species Act protection

once they cross into the United States and

regain it when they wander back into Mexico.

Biologists estimate that at least 64 wild

jaguars have been killed in Arizona since 1900.

At least 81 additional jaguar sightings have been

reported to the Arizona Game and Fish

Department, and similar reports and stuffed

specimens have surfaced in New Mexico and

Texas. In 1986, a young male jaguar was killed

in the mountains of southeastern Arizona. In

December, 1993, ranch hands reported seeing a

large spotted cat in southern Arizona's Buenos

Aires National Wildlife Refiige. Earlier that year

the Arizona Game and Fish Department, using

remote sensing cameras, sought to locate a

jaguar reported near Tubac Presidio State

Historical Park south ofTucson, but was unsuc-

cessful, and a state biologist says tracks pho-

tographed there were made by a canid.

Like many large, solitary predators, jaguars

cover an immense territory. Mexicans living in

mountains 200 <o 300 miles south of the

Arizona border have reported that a breeding

population lives there, and this might be the

source of individuals crossing into Arizona. The

species might seek to recolonize former U.S.

habitat in the (ace of accelerating development

in northern Mexico.

With the approval of the North American

Free Trade Agreement (NAFTA) came plans for

dozens of new highways and bridges in the bor-

der r^on, which is home i» 300 rare and
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Jaguar (Continued)

endangcied species. This development will

undoubtedly harm the area's biodiversity by

destroying brush and riparian habitats, increas-

ing air and water pollution and multiplying

human presence. Free-trade incentives also are

expected to escalate the illegal smuggling of

proteaed animal parts (e.g., skins), one of the

primary causes of the jaguars decline during the

mid-19005. To oSsa these impacts, the

Mexican government created several new bio-

sphere reserves in northern Mexico in 1993.

These areas will serve as corridors for disttir-

bance-sensitive species like the jaguar, helping

individuals to migrate north to more suitable

habiut. In the eight U.S. national wildlife

refuges near the border, potential jaguar prey

such as deer and javelina remain abundant, and

sufficient habitat remains for the cats to survive

if protected. As the development pressures in

northern Mexico increase, so will the number of

jaguars crossing into the United States.

Although they lack federal protection,

jaguars currcndy receive protection at both the

state and international levels. Arizona's Game
and Fish Commission prohibits the taking of

jaguan, and Texas lists them as endangered.

although no sightings have been reported for

many years. Jaguars are classified as vulnerable

by the International Union for Conservation of

Nature and included imder Appendix I of the

Convention on Intenutional Trade in

Endangered Species.

In July, 1994, following a lawsuit brought

by rwo wildlife conservation groups, FWS final-

ly proposed federal endangered Uscing for

jaguars in the United States. By law, FWS must

make its final listing determination by July,

1995. Defenders beUeves the jaguar deserves to

receive the protection of the Endangered

Species Act throughout its historic range,

including the United States.

During the debates over NAFTA, many
environmental groups recognized the potential

conservation benefits of free commerce.

Bringing anention to conservation issues, foster-

ing new international partnerships and increas-

ing Mexico's financial resources are essential

steps toward guiding to sustainabihty one of the

Earth's most ecologically diverse countries. The

temaining qucsnon is whether the United States

and Mexico will take the necessary steps to save

the jaguar.

o

ly healthy and perpetuate the

wildlife and other natural

resources that comprise each new

generation's inheritance.

The 1992 Convention on

Biological Diversity, finalized at

the Rio Earth Summit and now

ratified by almost every industri-

alized country in the world

except the United States, recog-

nizes biodiversity conservation as

an important international goal

and seeks to facilitate sustainable

use of global biological resources.

Although the Clinton adminis-

tration supports the treat)' and

the Senate Foreign Relations

Committee approved the treaty

by a vote of 16 to 3 in June,

1994, misinformation and

unfounded fears continue to pre-

vent Senate ratification. Because

the United States is not a party to

the treaty, U.S. representatives are

effectively excluded from interna-

tional negotiations on important

issues such as biotechnical safety

initiatives, intellectual property

rights, agricultural subsidies and

forest management. Without
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U.S. panicipacion and leadership,

American interests in internation-

al natural resources are at risk.

Because nations and individ-

uals arc increasingly bound by

advancing technology, the incen-

tive for individuals all over the

globe to protect biodiversity is

int^rally linked to how trade

rules and conservation laws are

cooperatively implemented.

Without basic standards, invest-

ment abroad could simultaneous-

ly harm wildlife habitat and dis-

advantage U.S. competitiveness.

This is why finding the right bal-

ance between international biodi-

versity protection and U.S. sover-

eignty is so crucial as we

approach the next century. For

example, although the conven-

tion affirms that "the conserva-

tion of biological diversity is a

common concern of

hiunankind,"* it abo expressly

acknowledges the importance of

biodiversity's considerable com-

mercial value.'' In fact, biodiversi-

ty's multifaceted economic value

raises many questioru of interna-

tional taw. Rules under the North

American Free Trade Agreement

and the new World Trade

Organization could lead attacks

on U.S. environmental laws,

including the ESA, as illegal bar-

riers to international trade. The

result in such instances would be

retaliatory trade sanctions that

unjustifiably harm U.S. citizens.

Even long-standing trade restric-

tions under the Convention on

International Trade in

Endangered Species of Wild

Fauna and Flora (CITES) could

be at odds with present rules of

the World Trade Organization.

The United States should not

miss the opportunity to partici-

pate in the debate surrounding

these issues.

One promising approach is

to reinvigorate the Convention

on Nature Protection and

Wildlife Preservation in the

Western Hemisphere. Opened

for signature in 1940, the

Western Hemisphere Convention

was a visionary international

agreement that sought to con-

serve species by protecting habi-

tat and controlling unsustainable

trade in wildlife. Although

Section 8 of the ESA calls upon

the federal government to adopt

the Western Hemisphere

Convention, this action has been

hindered by the absence of a cen-

tral institution to implement and

enforce the convention's terms.

Congress should establish a per-

manent office for this purpose.

Given the challenges posed to

conservation by unsustainable

trade and development, creating

this office would provide an ideal

regional mechanism for achieving

conservation goals through the

auspices of a hemispheric trading

block, a concept supported by

both political parties. In the end,

this type of cooperation could

become a model for eflPeciive

global biodiversity proteaion.
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Conclusion

Diiespite

the technological, economic and emotional importance of biodiversity, most

Americans still do not know what it is, why it is important or that we are losing it rapidly.

But biodivereity law is literally the law that protects life, including that of Homo sapiens.

Consequendy, reauthorizanon of the Endangered Species Act is a crucial step in conserv-

ing the planet's biodiversity.

Unfortunately, the ESA and other conservation laws are politically threatened by a minority

of misguided but influential opponents. Although the flexibility of the Act is giearfy underesti-

mated and its problems exaggerated, it is dear that improvements in the way it fimctions are

needed. The 104di Congress can improve the Act during reauthorization by addressing issues of

tSk scientific integrity and economic accountability and by expanding state invoh^ement in endan-

gered-species management. The ESA is a shield diat protects us all. Rficognizing that the Act has

not worked perfectly, Congress should focus on real problems and solutions in order to make it

perform even better.

In the end, common sense should guide reaudiorization decisions. Wildlife species should be

protected because they give us food, medicines and immense enjoyment and are initrumenta) m

assuring die continued healthy functioning of life-supporting ecological processes. Good biodi-

versity stewardship should be rewarded and bad stewardship punished. Widi these guideposts in

mind, the time has arrived to reauthorize the Endangered Species Act in a way that better secures

our natural heritage for present and future generadons ofAmericaiu.
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APPENDIX

Ten Questions About

The Endangered Species Act

1. Why do we have an

Endangered Species Act?

The short answer is that the

Endangered Species Act ultimate-

ly protects us. The long answer

involves scientific, economic, aes-

thetic and philosophical compo-

nents. The Endangered Species

Act is intended to address the

serious problem of human-caused

acceleration of the species extinc-

tion rate. Biologists estimate that

in the past 1 50 years, human

activities have increased the glob-

al extinction rate by hundreds if

not thousands of times, produc-

ing the greatest extinaion event

since the decline of the dinosaurs

65 million years ago. According

to noted biologist E. O. Wilson,

we may be losing up to 50,000

species per year, potentially

resulting in the loss of more than

20 percent of the world's species

by the year 2025.' Humans rely

on biological diversity for food,

medicines, recreation and ecosys-

tem services such as providing

clean water and clean air.^ The

ESA proteas species from

human-caused extinaion by pro-

hibiting the killing and harass-

ment of listed species, protecting

habitat crucial for species survival

and ensuring that federal pro-

grams consider their impacts on

such species. See Section One of

this report for a more detailed

discussion of the many benefits

of the ESA.

2. What is currently protected

under the ESA?

Currently, 1,524 species of

animals and plants are listed as

endangered or threatened under

the ESA.^ "Endangered" species

are in danger of extinction

throughout all or a significant

part of their ranges, while

"threatened" species are likely to

become endangered in the fore-

seeable future. Seven hundred

and fifty-nine endangered and

203 threatened species occur in

the United States; the remaining

562 are found in other

countries.* In addition, more

than 4.000 candidate species are

awaiting evaluation to determine

whether they should be added to

the list- Subspecies of fish,

wildlife and plants and distina

evolutionary populations of fish

and wildlife also can be listed

under the ESA; examples include

o
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grizzly bears in the lower 48 and

gray wolves in Minnesota.

Because the status of many

species may vary across their

ranges, the ability to list distinct

evolutionary populations con-

tributes to the flexibility of pro-

tection efforts under the ESA.

However, only a small percentage

of the plants and animals listed as

threatened or endangered are

subspecies or populations.

Without the Act's proteaion,

many of the species listed under

the ESA, from the California

gray whale to the black-footed

^^ ferret, probably would be extinct.

See Section Two of this report for

an explanation of how the listing

process works.

3. Why do species become

endangered or threatened?

Most frequendy. species

become endangered or threatened

because their habitat is degraded

or destroyed. When forests are

cleared, wedands filled or mead-

ows covered by suburbs, most of

the species that once inhabited

these areas are left without a

home. In some regions, only a

fraction of original habitat

remains and, without proper

planning, ongoing development

will result in ftiriher additions to

the endangered species list.

Other species with commer-

cial value have been driven to the

brink of extinction because of

overharvesting. The passenger

pigeon, once common in the

eastern United States, was wiped

out early in this century primari-

ly by overhunting, and other

species, especially several com-

mercial fish species, fece the same

ht€ today. Global trade in animal

products such as ivory, rhinoceros

horn and bear gall bladders also

has contributed greatly to the

decline of many species.

Toxic pollutants poison indi-

viduals of many species and also

make their habitats unfit for con-

tinued survival. For example, in

the 1970s, residues from the

chemical pesticide DDT almost

wiped out bald eagle populations

in the contiguous United States.

A ban on the use of DDT, paired

with protection under the ESA,

has enabled the eagle to recover

sufficicndy in most areas to be

proposed by the U.S. Fish and

Wildlife Service for downlisting.*^

Industrial and agricultural runoff

is still implicated in wildlife

declines from California to the

Florida Everglades.

Exotic pests from foreign

countries, lacking natural preda-

tors or controls on their popula-

tions in the United States, wreak

havoc on native species and cost

the U.S. economy untold mil-

lions of dollars annually. For

example, the aggressive zebra

mussel, brought to the Great

Lakes in 1986 in a ship's ballast

water, is direcdy responsible for

the decline of several native mus-

sel species. Zebra mussels also

clog industrial pipes and water

intakes and encrust boat hulls.

Biologists estimate that the costs

of controlling zebra mussels and

mitigating their impacts will be

in the billions.*

4. Does the ESA work?

Approximately 40 percent of

the species listed as threatened or

endangered are suble or improv-

ing. Critics of the ESA often

assert that the Aa is unsuccessful

in proteaing species, claiming

that only a few species have

recovered sufficiendy to be

DEFENDERS OF WILDLIFE
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removed from the list of threat-

ened and endangered species. But

species recovery is often slow and

arduous, requiring years of study

and effort. It is unrealistic to

expea that a species that has lost

a large percentage of its habitat

and whose popu'ation has

declined steadily over several

decades would b^in to recover

immediately just because its

name appears on the list of

threatened and endangered

species. Recovery efforts are made

even more difficult because many

species are already at the brink of

extinaion before recovery efforts

are b^un and because these

efforts are chronically underfund-

ed. The fact that almost 40 per-

cent of the listed species are sta-

ble or improving is testimony to

the fact that the ESA has been

successful in protecting species

from extinction.

5. Whot is the role of science

in the ESA?

Science plays an absolutely

essential role in the ESA. The Act

requires the Secretary of the

Interior (or the Secretary of

Commerce in the case of most

DEFENDERS OF WILDLIFE

aquatic species) to base all listing

decisions on the best scientific

and commercial evidence avail-

able. Scientific disciplines such as

population ecology, genetics and

conservation biology are essential

to the development of an effec-

tive recovery plan for a listed

species and for determining its

critical habitat. In addition,

strong peer-reviewed science is

central to the consultation

process, in which federal activi-

ties are examined to ensure that

they will not result in the extinc-

tion of species. More science is

needed in assessing the impor-

required to base their decisions on

biological data. The rationale

t>ehind this exception is that it is

critical to have an unbiased scien-

tific assessment of the status of

species. Once that status has been

determined scientifically, different

regulatory management options

can be weighed on the basis of

both biological and economic con-

siderations. More economic analy-

ses need not be mandated under

the ESA, because adequate mecha-

nisms already exist for evaluating

the economic impacts of protective

actions. More structured flexibility,

however, could be beneficial for o
tance of the ESA to overall envi-
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govemmentai taking. There arc

no reported cases in which the

courts have ever held that protec-

tion of threatened and endan-

gered species on private lands

constitutes a caking ot that prop-

erty. To enact l^islation mandat-

ing federal compensation for any

diminution in the vaJue of pri-

vate property as a result of the

ESA or any other governmental

regulations would be dangerously

misguided. Attempts to do so

ignore more than 200 years of

conscitucional jurisprudence by

the Supreme Court, which

KIA demands fact-based inquiries on

all takings claims based on both

the landowners loss of all viable

economic use of the property and

analysis of the public interest in

the regulation in question.

"Takings'* legislation would

attempt to quantify values that

cannot be reduced to dollar signs,

such as the societal benefits of an

endangered species, and would

radically alter the balance

between potential societal harm

and private profit. Even the

authors of these controversial

proposals admit that, once imple-

mented, such legislation would

effeaively drain the budgetary

resources of government to com-

pensate private citizens for not

harming a public resource.

Steps are being taken to

encourage conservation incen-

tives for landowners as pan of

the formal ESA protection

process. Blpanisan legislation in

the 103rd Congress contained

several promising incentive provi-

sions for landowners. In addition,

the Clinton administration has

developed several new policies

that illustrate the flexibility of

implementing the ESA on private

property. New guidelines have

been set for the development of

habitat conservation plans tor

small landowners, and a new "no-

surprises" policy protects

landowners from an increased

r^ulatory burden should they

discover additional listed species

on their lands once a conserva-

tion plan is promulgated.

8. What is the status of

threatened and endangered

species on publidy owned

lands?

Poor management of U.S.

public lands has contributed to

the imperiling of hundreds of

species listed under the ESA.

This issue reveals the hypocrisy

of many who support private

"takings" legislation but oppose

eliminating public-land

subsidies that harm species. For

example, subsidized livestock

grazing on 280 million acres of

federal lands has severely dam-

aged wildlife habitat, contribut-

ing to the decline of roughly 20

percent of all species listed

under the ESA, including the

prairie dog, black-footed ferret,

swift fox and ferruginous

hawk."

Subsidies to grazing, min-

ing, timber and water interests

impose an unacceptable double

burden on the American tax-

payer. Wildlife management

need not be the primary pur-

pose of all federal lands, but

subsidized industries must be

held accountable for the damage

they do to such public resources

as wildlife and the environment.

Until this accountability is

established, the status of endan-

gered and threatened species on

public lands will continue to

decline needlessly.
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9. Whot role do the states

play in species protection?

States play a very important

role in the protection of endan-

gered and threatened species,

and ESA reauthorization pro-

vides an oppominity to expand

the participation of the states.

Most states have enacted their

own endangered species laws

and are actively involved in

inventorying and monitoring

programs to protect declining

species and biological commu-

nities. Seaion 6 of the ESA

provides for federal funding to

the sutes in order to help them

implement endangered and

threatened species programs

more effectively. Section 6

should be broadened to

acknowledge explicidy that

states have a vital role in conser-

vation programs leading to

recovery, so long as states

remain accountable to estab-

lished federal standards.

Increased funding for the states

is crucial to achieving this

objeaive. See Section Three of

this report for Defenders' rec-

ommendations for expanding

the role of states under the ESA.

10. How does the ESA relate

to the future of the

United States?

Future generations have a

right to the benefits of properly

functioning ecosystems and

healthy populations of species.

Successful economic develop-

ment is ultimately dependent

upon the quality of our living

natural resources. By protecting

these resources, the ESA will

ensure that future generations

have economic and other options

for preserving a quality of life at

least equal to our own. The

United States should reestablish

its role as a global leader in con-

servation by achieving responsi-

ble, sustainable development

that leads to the protection of

the planets natural heritage.

The ESA sets a challenge before

America, one that must be met

if we are to satisfy our moral

obligation to future generations.
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1 ENDANGEREDSPECIESACTOF-i^^!^ 1995
2

3 FINDINGS, PURPOSES, AND POLICY: '_.
•.

r •

4

5 SEC. 2. (a) FINDINGS.-The Congress finds and declares that—

6 (1) scientific evidence has shown thai various species offish, wUdllfe. and plants te-ttie

7 United States have been rendered extinct throughout time, and before mcuMnd became a

8 dominant species, for a number of reasons: and as a consequence of oconomlo growth and

9 development untempered by adequate concern and conservation -and:—(3) other species of

10 fish, wildlife, and plants have been so depleted in numbers that they are In deinger of or

11 threatened with extinction; : rfi

12 (2) certain of these species qfjish wildlife, and plants are: necessaryJor maintaining

13 biodiversity: critical to the integrity ofecosystems: or ofesthetic, educational, historical

14 recreational and scientific value to the Nation and its people.
' ' '

15 (3) these species offish, wildlife, and plants are generally of esthetic, ecological, educational,

16 historical, recreational, emd scientific value to the Nation and its people:

17 (4) the United States has pledged itself as a sovereign state in the international community

1 8 to conserve to the extent practicable the various species of fish or wildlife and plants facing

19 extinction, pursuant to:

20 (A) migratory bird treaties with Canada and Mexico;

21 (B) the Migratory and Endangered Bird Treaty with Japan;

22 (C) the Convention on Nature Protection and Wildlife Preservation in the Western

23 Hemisphere;

24 (D) the International Convention for the Northwest Atlantic Fisheries:

25 (E) the International Convention for the High Seas Fisheries of the North Pacific Ocean;

26 (F) the Convention on International Trade In Endangered Species of Wild Fauna and

27 Flora; and

28 (G) other international agreements; and
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, (5) it is the best interest of the species and all affectede parties to encourage iag the States, local

2 governments, private landowners, and other interested parties, through Federal financial

3 assistance and a system of Incentives, to develop and maintain conservation programs which

4 may preclude the needfor listing certain species oJJisK wildlife and plants and. which meet

5 national and International standards is a key to meeting the Nation's International

6 commitments ar^d to better safeguarding, for the benefit of all citizens, the Nation's heritage In

7 fish, wildlife, and plants.

8 (b) PURPOSES.-The purposes of this Act are to provide a means v>hu.by the ccc cyctom- to

9 consen,-e -..pe^v^^hleh endangered species and threatened species Jcp.uJ .ua, Ll can^n prnd to

,0 p,evide^u^.a.H fu. d.. ntinn of n.nh e^.gu.a .^^.1,- mi,1 lliirntnnrd ^ponlos. and

n to take such steps as may be appropriate to achieve the purposes of the treaties and

12 conventions set forth In subsection (a) of this section, provided

13 (i) such species arefound to be critical to the integrity ofecosystems within which they

14 occur, or.

15 (ii) such species are/ound to be of esthetic, educational, historical recreational or

16 scientific value to the Nation and Us people: and,

17 liii) proposed conservation measures to not adversely affect the social economic, cultural

18 recreaHonal or other activities of the human community...r

19 (C) POLlCY.-(l) It is further declared to be the policy of Congress that all Federal

20 departments and agencies shall seek to consen^e endangered species and threatened species to

21 the extent practicable, and shall utilize their authorities In furtherance of the purposes of this

22 Act.

23 (2) It IS further declared to be the poUcy of Congress that Federal agencies shall cooperate

24 With State aad. local agencies and affected private landowners to implement management

25 strategies that take into account human economic activity. asweUas species protection, and to

resolve water resource Issues In concert with conservation of endangered species
26

27
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I DEFINITIONS

2

3 SEC. 3. For the purposes of this Act—

4 (1) The term "alternative courses of action" means all alternatives and thus Is not limited to

5 original project objectives and agency Jurisdiction.

6 (2) The term "commercial activity" means all activities of Industry and trade, including, but

7 not limited to. the buying or selling of commodities and activities conducted for the purpose of

8 facilitating such buying and selling: Provided, however. That it does not include exhibitions of

9 commodities by museums or similar cultural or historical organizations.
*"

1 (3) The term
'

compensation" means monetary, or other consideration paid, or provided, to

1 1 private property ownersJor the lost value of the affected property by limitations on hwnan

12 activites imposed by this Act.

13 iSi (4) The terms "conserve." "conserving." and "conservation" mean to use and the use of all

14 methods and procedures which are necessary to bring any endangered species or threatened

15 species to the point at which the measures provided pursuant to this Act are no longer

16 necessary. Such methods and procedures Include, but are not limited to, all activities

17 associated with scientific resources management such as research, census, law enforcement,

18 habitat acquisition and maintenance, propagation, live trapping, and transplantation, and. In

19 the extraordinary case where population pressures within a given ecosystem cannot be

20 otherwise relieved, may Include regulated taking.

21 (4) f5j The term "Convention" means the Convention on International Trade In Endangered

22 Species of Wild Fauna and Flora, signed on March 3, 1973. and the appendices thereto.

23 (5) (6){A] The term "critical habitat" for a threatened or endangered species means—

24 {i)-the specific su^eas, as determined by the Secretary, within the geographical area

25 occupied by the spoclos. at the time it is listed in accordsince with the provisions of

26 section 4 of this Act, on which are found those physical or biological features (I)

27 essential to the. conservation of the species and (II) which may require special

28 management considerations or protection: and

92-528 96-10



282

1 (ii) cpcclflc areas ontrrH" *^"
gnnfTnpViinnl

nmn nnniiplecl hy tho opooloc at the timo It lo llotod In

2 accordance M.-lth thi? pr""**-'"""
nf r.opMnn d nf thin Ant, upon a determlnaUon bv tho Sooretarv

3 that ouoh aroao are coocnUal for the conservation of tho opcoles.

4 (B) critical habitat may be established for those species now listed as threatened or

5 endangered species for which no critical habitat has heretofore been established as set forth in

6 subparagraph (A) of this paragraph.

7 (C) (i) Except in those extraordinary circumstances determined by the Secretary, critical

8 habitat shaU not include the entire geographical area which can be occupied by the threatened

9 or endangered speclesr," and.

10 (ii) the Secretary shall, in consultation with the State, and ojpclals ofajjected localjurisdlctions.

1 1 review the geographic area under consideration as critical habitatfor those areas that are only

12 marginally necessaryfor Uie conservation of the species, and consider the human activity Uiat

1 3 may be limited on such property by critical habitat designation. The Secretary shall weigh the

14 necessityfor the ijiclusion ofsuch marginally necessary areas and the potential limitations on

15 human activity and based on this review, make a determination on the inclusion of these areas in

16 critical habitat

17 (7) The term 'ecosystem' means a con^lex interrelated system of biological commimUies

18 functioning in relation to their abiotic environment, within which there is measurable energy and

19 matter transfer occurring.

20 (8) The term 'ecosystem integrity" means the ability ofan ecosystem to accommodate non-

2 1 catastrophic disturbance and continue to sustain itsfunctionality.

22 (6) (9) The term "endangered species" means any species which Is in danger of extinction

23 throughout all or a significant portion of its range other than a species of the Class Insects

24 determined by the Secretary to constitute a pest whose protecOon under the provisions of this

25 Act would present an overwhelming and overriding risk to man.

26 f?) f 1 o; The term "Federal agency" means any department, agency or Instrumentality of the

27 United States.
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1 {Si (11) The term "fish or wildlife" means any member of the animal kingdom, Including

2 without limitation any mammal, fish, bird (including any migratory, nonmlgratory. or

3 endangered bird for which protection is also afforded by treaty or other international agree-

4 ment), amphibian, reptile, mollusk, crustacean, arthropod or other Invertebrate, and includes
^

5 any part, product, egg, or offspring thereof, or the dead body or parts thereof

6 (9) The term "foreign commerce" includes. Eunong other things, any transaction—

7 (A) between persons within one foreign country;

8 (B) between persons in two or more foreign countries:

9 (C) between a person within the United States and a person in a foreign country; or

10 (D) between persons within the United States, where the fish £tnd wildlife in question

1 1 are moving in any country or countries outside the United States.

12 (12) Tlie iem\ 'geographic area" means a land area specifically defined by the Secretary

1 3 specifically designed to assist in t/ie conservation ofa threatened or endangered species.

14 (13) The term 'human activity' means actions associated wUh, but not limited to, social

15 cultural, recreationaL governmental, or economic and otlier uses oflands, habitats, or ecosystems.

16 (10) (1 4) The term "import" means to land on. bring into, or Introduce Into, or attempt to land

17 on, bring into, or Introduce into, any place subject to the Jurisdiction of the United States.

18 whether or not such landing, bringing, or Introduction constitutes an importation within the

19 meaning of the customs laws of the United States.

20 (1 5) The term 'local government" means any and all county, city, township, or town

21 governments within a state affected by actions taken pursuant to this Act

22 (44) (16) The term "permit or license applicant" means, when used with respect to an action

23 of a Federal agency for which exemption is sought under section 7, any person whose

24 application to such agency for a permit or license has been denied primarily because of the

25 application of section 7(a) to such agency action.

26 (+3) (1 7) -The term "person" means an individual, corporation, partnership, trust,

27 association, or any other private entity; or any officer, employee, agent, department, or

28 instrumentality of the Federal Government, of smy State, municipality, or political subdivision

6
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1 of a State, or of any foreign government: any State, municipality, or political subdivision of a

2 State; or any otlier entity subject to the Jurisdiction of the United States."

3 (13) (18) The term "plant" means any member of the plant kingdom. Including seeds, roots

4 and other parts thereof.

5 (1 9) The term 'range' means a geographic area over which a species has historically usedfor

6 habitat, and can be corijirmed by historic poputaOon trends developed through sdenOflc analysis

7 and review.

8 (M) (20) The term "Secretary" means, except as otherwise herein provided, the Secretary of

9 the Interior or the Secretary of Commerce as program responsibilities are vested pursuant to

10 the provisions of ReorganlzaUon Plan Numbered 4 of 1970. except that with respect to the

1 1 enforcement of the provisions of this Act and the Convention which pertain to the importation

1 2 or exportaUon of terrestrial plants, the term also means the Secretary of Agriculture. {iSi (21)

13 The term "species" Includes only aiqf those species oubspecles of fish or wildlife or plants, and

14 any distinct population segment of any species or vertebrate fish or wildlife which Interbreeds

15 when mature, and contains a wiique gene pool necessaryfor the continuation ofthe species as

16 determined by veriftable scientific methodology.

17 ft6) (22) The term "State" means any of the several States, the District of Columbia, the

18 Commonwealth of Puerto Rico. American Samoa, the Virgin Islands, Guam, and the Trust

19 Territory of the Pacific Islands.

20 ftT) (23) The term "State agency" means any State agency, department, board, commission,

21 or other governmental entity which Is responsible for the management and conservation of fish,

22 plant, or wildlife resources within a State.

23 —(4S) (24) The term "take" means to intentionally harass, harm, pursue, hunt, shoot, wound,

24 kill, trap, capture, ep-coUect, harass, harm, or when such an te attempt to engage in any such

25 conduct that is likely toJeopardize the continued existence of the species.
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1 (4©) (25] The term "threatened species" means any species which Is likely to become an

2 endangered species within the foreseeable future throughout all or a significant portion of Its

3 range.

4 (36) (26) The term "United States," when used In a geographical context, includes all States.

5 (27) The term "verifiable" means studies, analysis, or other scientific methodologies used to

6 maJce determinations pursuant to this Act can be replicated repeated or otherwise confirmed by

7 another scientific source capable ofsuch analysis

8

S STEWARDSHIPAND THE CONSERVATION OFPOTENTIALLY THREATENED OR ENDANGERED

10 SPECIES.

1 1 SEC 4. (a) GENERAL. -
(1) The Secretary, through the offices of the U.S. Fish and Wddlife

12 Service, shall gain access to information regarding potential petitionsfor listing thai he may

13 receive. Based on Oial information, the Secrelary shall aggressively pursue management

14 activities and stewardship strategies prior to the possible petitionfor listing, that wilt

15 (i) assure the long-term viability ofpotentially threatened or endangered species, and

16 (iij provideflexibility for the Secretary, States, local governments and affected landowners

17 to polentially avoid the more significant aitd restrictive regimes providedfor in this Act.

1 8 (2) 77ie Secrelary shall consult with, and provide, to the extent practicable, a range of

19 assistance, including but not liniited to, technical, scientific andfinancial assistance, to States,

20 affected localfurisdiclions and private landowners willing to enter into stewardship agreements

21 untJi tlie Secretary to providefor the conservation ofa potentaUly threatened or endangered

22 species.

23 (3) Any Slate, localjurisdiction or private landowner entering into such an agreement with the

24 Secretary and applying such strategies to affected geographic areas, as appropriate, shall be

25 afforded acknowledged preferential status infurther consultations necessitated by the imposition

26 of the provisions of this Act.
'
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1 (4) Nothing in this section shaU be considered mandaloryjor States, localjiiridictions or private

2 kuidowTwrs to agree with the Secretary. Failure to reach agreements under this section shall not

3 be used to restrict participation injuture consultations provided/or in this Act

4

5 DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

6

7 SEC.-4 5.. (a) GENERAL.—(1) The Secretary shall by regulation promulgated In accordance

8 with subsection (b) determine whether any species is an endangered species or a threatened

9 species because of any of the following factors:

10 (A) the present or threatened destruction, adverse modification, or curtailment of a

1 1 significant portion ofits habitat or range, as determined by the Secretary.;

12 (B) overutlUzatlon for commercial, recreational, scientific, or educational purposes;

13 (C) excessive disease or predatlon: (D) the inadequacy of existing regulator)' mechanisms:

14 (E) (D) other natural or manmade factors affecting its continued existence.

15 (2) With respect to any species over which program responsibilities have been vested in the

16 Secretary of Commerce pursuant to Reorganization Plan Numbered 4 of 1970—

17 (A) in any case in which the Secretary of Commerce determines that such species

18 should—

19 (1) be listed as an endangered species or a threatened species, or

20 (ii) be changed in status from a threatened species to an endangered species, he

21 shall so inform the Secretary of the Interior, who shall list such species in

22 accordance with this section:

23 (B) in any case in which the Secretary of Commerce determines that such species

24 should-

25 (i) be removed from any list published pursuant to subsection (c) of this secUon,

26 or

27 (ii) be changed in status from an endangered species to a threatened species, he

28 shall recommend such action to the Secretary of the Interior, and the Secretary

9
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1 of the Interior, If he concurs In the recommendation, shall implement such

2 action: and

3 (C) the Secretary of the Interior may not list or remove from any list any such species,

4 and may not change the status of any such species which are listed, without a prior

5 favorable determination made pursuant to this section by the Secretary of Commerce.

6 (3) The Secretary, by regulation promulgated In accordance with subsection (b) and to the

7 maximum extent prudent and determinable—

8 (A) shall, concurrently with making a determination under paragraph (1) that a species

9 is an endangered species or a threatened species, designate any habitat of such species

10 which Is then considered to be critical habitat: and

1 1 (B) may, from tlme-to-tlme thereafter as appropriate, revise such designation.

12 (b) BASIS FOR DETERMINATIONS. (1)(A) The Secretary shall make determlnaUons required by

13 subsection (a)(1) selely on the basis of the best verifiable scientific and commercial data

14 available to him after conducting a review of the status of the species and after taking into

15 account those efforts, if any, being made by any State or foreign nation, or any political

16 subdivision of a State or foreign nation, to protect such species, whether by predator control.

17 protection of habitat and food supply, or other conservation practices, within any area under

18 its jurisdiction, or on the high seas. Any determination made pursuant to this subsection shall

19 be reviewed by a qualified scientific peer review panel consisting ofpersons outside the U.S. Fish

20 and Wildlife Service and the U.S. Biological Service, in consultation with qualified persons in

2 1 affected State and local goverrunents.

22 (Bl 7?ie Secretary shall have conducted afull range ojanalyses as providedfor in the National

23 Environmental Policy Act, including but not limited to, social, cultural recreational and economic

24 analyses to determine the potential adverse impacts a listing ojsuch species, or the designation of

25 critical habitat, may hai3e on human activity before takingfurther action toward such listing.

10
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1 (0 Such analysis must be comprehensive, taking into account all potential limitations that

2 would be imposed on human activity on (amis, habitat, or ecosystems affected by such

3 listing and,

4 (iij any analysis conducted under this subsection must be conducted In consultation with

5 the affected state and local governments, and

6 (UQ any analysis conducted under this subsection must be conducted by an agency or

7 other entity other than the U.S. Fish and Wildlife Service or the U.S. Biological Service, and

8 (ivl cmy anaylsis required by this section is subject to the emergency listing provisions of

9 Sec. 5 (b) (7) of this Act.

10 (BC) In carrying out this section, the Secretary shall give consideration to species which have

1 1 been—

12 (1) designated as requiring protection from unrestricted commerce by any foreign nation,

13 or pursuant to any International agreement: or

14 (11) Identified as in danger of extinction, or likely to become so within the foreseeable

15 future, by any State agency or by any agency of a foreign nation that Is responsible for

16 the conservation of fish or wildlife or plants.

17 (2) The Secretary shall only designate critical habitat ajler completion of the analysis required

18 in Sec.4, Subsection (b)(l)(B}. and consultation witli the affected State and local governments, and

19 make revisions thereto, under subsection (a)(3) on the basis of the best verifiable scientific data

20 available and after taking into consideration the economic impact, and any other relevant

21 impact on human activity, of specifying any particular area as critical habitat. The Secretary

22 may shall exclude £my area from critical habitat if he determines that the benefits to human

23 activity of such exclusion outweigh the benefits of specifying such area as part of the critical

24 habitat, unless he determines, based on the best verifiable scientific and commercial data

25 available, that the failure to designate such area as critical habitat will result in the exUnction

26 of the species concerned.

11
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1 (3)(A) To the maximum extent practicable, within 90 days after receiving the petition of an

2 interested person under section 553(e) of title 5, United States Code, to add a species to. or to

3 remove a species from, either of the lists published under subsection (c). the Secretary shall

4 make a finding as to whether the petition presents substantial scientific or commercial

5 information indicating that the petitioned action may be warranted. If such a petition is found

6 to present such information, the Secretary shall promptly commence a review of the status of

7 the species concerned. The Secretary shall promptly publish each finding made under this

8 subparagraph in the Federal Register, along with relevant economic analysis completed pitrsuant

9 toScc.4(b)ll)(B)oJthisAct. '- o . .
•'

10 (B) Within 12 months after receiving a peUUon that is found under subparagraph (A) to

1 1 present substantial Information indicating that the petitioned action may be warranted, the

12 Secretary shall make one of the following findings:
-^

13 (i) The peUtioned acUon is not warranted. In which case the Secretary shall promptly

14 publish such finding In the Federal Register.

15 (ii) The peUUoned acUon is warranted in which case the Secretary shall promptly

16 publish In the Federal Register a general notice and the complete text of a proposed

17 regulation to implement such action in accordance with paragraph (5).

18
[

(iii) The petitioned action is warranted but that-

19 ,. (I) the immediate proposal and timely promulgation of a final regulation

20 If ;, ... implementing the petitioned action in accordance with paragraphs (5) and (6) is

21 precluded by pending proposals to determine whether any species is an en- ,

22 dangered species or a threatened species, and

23 , (II) expeditious progress is being made to add qualified species to either of the

24 lists published under subsection (c) and to remove from such lists species for

25 which the protections of the Act are no longer necessajy, and

26 (III) The impact on bumaii activity outweighs the actions necessary to protect

27 speciesfromfurther population decline, or-:

12
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1 (TV) The in^Kuct the listing ofsuch species, or the designation of critical habitat,

2 TTvay have on other species, their habitat or ecosystem integrity, is too great to

3 warrant Usting,

4 In which case the Secretary shall promptly publish such finding In the Federal Register,

5 together with a description and evaluation of the reasons and data on which the finding

6 Is based.

7 (C)(i) A petition with respect to which a finding Is made under subparagraph (B)(I11) shall be

8 treated as a peUtlon that Is resubmitted to the Secretary under subparagraph (A) on the date of

9 such finding and that presents substantial scientific or commercial information that the

10 petitioned action may be warranted.

1 1 (ii) Any negaUve finding described In subparagraph (A) and any finding described in

12 subparagraph (B) (1) or (III) shall be subject to Judicial review.

13 (ill) The Secretary shall Implement a system to monitor effectively the status of all species

14 with respect to which a finding Is made under subparagraph (B)(Iii) and shall make

15 pFemptreosonoble use of the authority under paragraph 7 after considering the use ofsuch

1 6 authority on human activity and consultation with the affected State and local governments to

17 prevent a unchallenged Gigniflcant risk to the extinction well being of any such species.

18 (D)(i) To the maximum extent practicable, writhin 90 days after receiving the petition of an

19 interested person under section 553(e) of title 5. United States Code, to revise a critical habitat

20 designation, the Secretary shall make a finding as to whether the petition presents substantial

21 verifiable scientific Information Indicating that the revision may be warranted. The Secretary

22 shall prompUy publish such finding In the Federal Register.

23 (ii) Within 12 months after receiving a petition that is found under clause (1) to present

24 substantial information Indicating that the requested revision may be warranted, the Secretary

25 shall determine how he Intends to proceed wrtth the requested revision, and shall promptiy

26 publish notice of such intention In the Federal Register.

13
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1 (4) Except as provided In paragraphs (5) and (6) of this subsection the provisions of section

2 533 of title 5. United States Code (relaUng to rulemaking procedures), shall apply to any

3 regulation promulgated to carry out the purposes of this Act ;

4 (5) With respect to any regulation proposed by the Secretary to implement a determination,
,

5 designation, or revision referred to in subsection (a) (1) or (3), the Secretary shall—

6 (A) not less than 90 days before the effective date of the regulation—

7 (1) publish a general notice and the complete text of the proposed regulation In

8 the Federal Register, and

9 (ii) give actual notice of the proposed regulation (including the complete text of

10 the regulation) by registered mail or other certifiable method, to the State agency

11 in each State in which the species Is believed to occur, and to each county or

12 equivalent jurisdiction in which the species is believed to occur, and invite the

13 comment of such agency, and each such jurisdiction, thereon;

14 (Hi) provide information on the deficiencies in the data on which the listing decision
j^,

15 was based, identify the data collection taslcs necessary to cure such deficiencies. .
i

16 aiidestablishtinielinefor completion of tltose tasks:

17 (iv) those data collection tasks which have timelines for completion prior to the

18 implementation of thefinal rule must be completed, and the resulting data must be

19 considered in Ihefinal listing decision:

20 (vl Provide, upon written request, tliefull text of the studies, analysis and decision

21 docwnents upon which the intial decision to list and designate critical habitat were

22 based;

23 (ui) The Secretary shall publish in thefinal rule the specific steps taken to evaluate

24 all information presentedfor consideration during the listing decision, along with

25 any continuing wealmesses in the data, data collection tasks necessary to cure

26 such wealcnesses and deadlinesfor completing such tasks:

14
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1 (uW establish criteriafor the review of new information generated by Uie completion

2 of the above tasks, and establish opportunitiesfor public corrvnent and

3 consultation with the State, local governments, and private property owners

4 affected by the listing decision:

5 (viii} establish a timelinefrvm whichfurther steps which should be taken as a

6 result of this new information wiR be acted upon.

7 (B) insofar as practical, and In cooperation with the Secretary of State, give notice of the

8 proposed regulation to each foreign nation in which the species is believed to occur or

9 whose citizens harvest the species on the high seas, and Invite the comment of such

10 nation thereon;

1 1 (C) give notice of the proposed regulation to such professional scientific organizations as

12 he deems appropriate;

13 (D) publish a summary of the proposed regulation in a newspaper of general circulation

14 In each area of the United States in which the species Is believed to occur; and

15 (E) promptly hold-ofte local public hearings on the proposed regulation I any person

16 files a request for such a hearing within 45 days after the date of publication of general

18 (6) (A) Within the one-year period beginning on the date on which gener2il notice is published

19 in accordance with paragraph (5)(A)(i) regarding a proposed regulation, the Secretary shall

20 publish in the Federal Register—

21 (i) If a determination as to whether a species is an endangered species or a threatened

22 species, or a revision of critical habitat, is Involved, either—

23 (1) a final regulation to implement such determination.

24 (II) a final regulation to implement such revision or a finding that such revision

25 should not be made

26 (III) notice that such one-year period is being extended under subparagraph

27 (B)(i), or

15
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1 (IV) notice that the proposed regulation Is being withdrawn under subparagraph

2 (B)(ll), together with the finding on which such withdrawal is based; or

3 (ii) subject to subparagraph (C). If a designation of critical habitat Is involved, elther-

4 (I) a final regulation to implement such designation, or

5 (II) notice that such one-yejir period is being extended under such

6 subparagraph.
'

'

- •

7 (B)(1) If the Secretary finds with respect to a proposed regulation referred to In subparagraph

8 (A)(1) that there is substantial disagreement regarding the sufficiency or accuracy of the

9 available data relevant to the determination or revision concerned the Secretary foa^ shall

10 extend the one-year period specified in subpeiragraph (AJ) for not more than six months for

1 1 purposes of soliciting additional data.

12 (ii) If a proposed regulation referred to In subparagraph (a)(i) is not promulgated as a final

13 regulation within such one-year period (or longer period if extension under clause (1) applies)

14 because the Secretary finds that there Is not sufficient evidence to Justify the action proposed

15 by the regulation the Secretary shall immediately withdraw the regulation. The finding on

16 which a withdrawal is based shsdl be subject to Judicial review. The Secretary may not propose

17 a regulation that has previously been withdrawn under this clause unless he determines that

1 8 sufficient new information is available to warrant such proposal.

19 (iii) If the one-year period specified in subparagraph (A) is extended under clause (1) with

20 respect to a proposed regulation, then before the close of such extended period the Secretary

21 shall publish in the Federal Register either a final regulation to Implement the determination or

22 revision concerned, a finding that the revision should not be made, or a notice of withdrawal of

23 the regulation under clause (11), together with the finding on which the withdrawal is based.

24 (C) A final regulation designating critical habitat of an endangered species or a threatened

25 species shall be published oonourrently with a minimum of60 days prior to the final regulation

26 implementing the determination that such species is endangered or threatened, unless the

27 Secretary deems that-
^ , ,

16
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1 (i) it is essential to the conservation of such species that the regulation Implementing

2 such determination be promptly published; or

3 (U) critical habitat of such species Is not then determinable, in which case the Secretary,

4 with respect to the proposed regulation to designate such habitat may extend the

5 one-year period specified in subparagraph (A) by not more than one additional year, but

6 not later than the close of such additional year the Secretary must pubUsh a final

7 regulation, based on such data as may be available at that time, designating, to the

8 maximum extent prudent, such habitat; or

9 (iii) Consultation with tlie affected State.local government or affected private property

10 owner has not occurred. Should this be Ute case, nofinal regulation on critical habitat

1 1 shall be published until such consultation has been completed.

12 (7) Neither paragraph (4). (5). or (6) of this subsection, nor section 553 of title 5. United

13 States Code, nor Sec.5 (b) (1) (B) of this Act, shall apply to any regulation issued by the Secretary

14 in regard to any emergency posing a signlflcant risk to the well-being of any species offish and

15 wildlife or plants, but only if—

16 (A) at the time of publication of the regulation in the Federal Register the Secretary

17 publishes therein detailed reasons why such regulation Is necessary, and

18 (B) in tlie case such regulation applies to resident species offish or wildUfe, or plants,

19 the Secretary gives actual notice of such regulation to the State agency in each State In

20 which such species is believed to occur.

21 Such regulation shall, at the discretion of the Secretary, take efiect Immediately upon the

22 publication of the regulation In the Federal Register. Any regulation promulgated under the

23 authority of this paragraph shall cease to have force and effect at the close of the 240-day

24 period following the date of publication unless, during such 240-day period, the rulemaking

25 procedures which would apply to such regulation without regcird to this paragraph are

26 complied with, if at any time after issuing an emergency regulation the Secretary determines.

27 on the basis of the best appropriate data available to him. that substantial evidence does not

28 exist to warrant such regulation, he shall withdraw IL

17-
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1 (8) The publication In the Federal Register of any proposed or final regulation which Is

2 necessary or appropriate to carry out the purposes of this Act shall Include a sunnnsuy by the

3 Secretary of the data on which such regulation Is based and shall show the relationship of such

4 data to such regulation: and if such regulation designates or revises critical habitat, such

5 summary shall, to the maximum extent practicable, also Include a brief description and aval- ,

6 uatlon of those activities (whether public or private) which In the opinion of the Secretary, If

7 undertaken may adversely modify such habitat, or may be affected by such designation, and

8 specify under what conditions existing hiiam activities may continue or new ones begin with tive

9 designated areas..

10 (c) LISTS. --
( 1) The Secretaiy of the Interior shall publish in the Federal Register a list of all

1 1 species petitionedfor potential listing and all species determined by him or the Secretary of

12 Commerce to be endangered species and a list of sill species determined by him or the Secretary

1 3 of Commerce to be threatened species. Tlie Secretary shall provide to each affected State, local

14 government, or affected private property owner, a copy ofsuch list. Each list shall refer to the •

15 species contained therein by scientific and common name or names, if any, spiecify with respect

1 6 to such species over what portion of its range it is endangered or threatened, and specify any

17 critical habitat within such range. The Secretary shall from time to time revise each list

18 published under the authority of this subsection to reflect recent determinations, designations,

19 and revisions made in accordance with subsections (a) and (b).

20 (2) The Secretary shall-

21 (A) conduct, at least once every five years, a review of all species included in a list which

22 is published pursuant to paragraph (1) and which Is in effect at the time of such review,

23 and

24 (B) determine on the basis of such review whether any such species should—
--(

25 (1) be removed from such list

26 (11) be changed in status from an endangered species to a threatened species; or

27 (iii) be changed in status from a threatened species to an endangered species.

18
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1 Each determination under subparagraph (B) shall be made In accordance with

2 the provisions of subsection (a) and (b).

3 (d) PROTECTIVE REGULAT10NS.-fi;Whenever any species Is listed as a threatened species

4 pursuant to subsecUon (c) of this secUon. the Secretary shall Issue, afier cnnsidtaUon with the

5 affected State, local gouemmenls. or affected priuate properly owners, such regulations as he

6 deems necessary and advisable to provide for the conservation of such species. The Secretary

7 shall, to the extent practicable, utilize state and local government agenciesfor the management of

8 kinds. halMlals. or ecosystems that may assist in the conservation of the species. The Secretary

9 may by regulation prohibit with respect to any threatened species any act prohibited under

10 secUon 9(a)(1), in the case offish or wildlife, or secUon 9(a)(2). in the case of plants, with

1 1 respect to endangered species, except that with respect to the taking of resident species of fish

12 or wildlife, such regulations shall apply In any State which has entered Into a cooperative

13 agreement pursuant to secOon 6(c) of this Act only to the extent that such regulations have

14 also been adopted by such State.

15 (2) Provisions affectutg the "ta/cing" or the provisions ofSection 9(a) (1) of this Act rruiy only be

16 applied to threalened species: by rule Oiat includes:

17 (al on a case-by-case basis to a specific species:

18 (b) al Ihe lime each specific species is listed:

19 (c) upon determination by the Secretcvy tliat the applications of the prohibltion(s) to that

20 specific species is necessary and advisable: and

21 (d) in consultation wiOi any Slate and/or local government with which a cooperative

22 agreement has been entered into, and contains such specific species.

23 —
(e) SIMILARITY OF <VPPEARANCE CASES. The Secretary may, by rogulaUon of commerce or

24 taltlng. and to the extent ho deemo advisable , treat any Gpeclos ao an endangered opecioo or

25 threatened opocieo even though it io not listed pursuant to oecUon 1 of this Act if he fmdo that-

26 (A) ouch spocioo go closely resembles in appearance, at the point in question, a speeles

27 wltich has been listed pursuant to such section that enforcement personnel would have

m
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1 (A) ouch Gpcolco GO oloGcly rcocnibles In appearanoc. at the point in question, a opeoieo

2 which haG been llGtcd purouant to ouch ocGtlon that enforcement perGonnel would have

3 GubGtantlal difllculty In attempting to dlflercntlate between the listed and unlisted

4 cpeoles:

5 (B) the ofToot of this substantial dlfflculty lo an additional threat to on endangered or

6 threatened Gpecloo; and

7 (C) ouch treatment of an unlisted opeoieo will substantially facilitate the enforcement

8 and further the policy of this Act

9 (0(1) RECOVERY PLANS. --The Secretary shall develop and intplement plcu\s, ui consultation

10 wilh lite affected Staie. localJurisdiction and affected private property owners, and implement

1 1 p}aft&-(hereinafter in this subsection referred to as 'recovery plans') for the conservation and

12 survival of endangered species and threatened species listed pursuant to this section, unless he

13 finds that such a plan will not promote the conservation of the species. The Secretary, in

14 development and implementing recovery plans, shall, to the maximum extent practicable—

15 (A) give priority to those endangered species or threatened species, without regard to

16 taxonomic classification, that are most likely to benefit from such plans, particularly

17 those species that are. or may be. in conflict with construction or other development

18 projects or other forms of economic activity;

19 (B) require recovery plans lo distuxguish between limited actions or constraints that may

20 aixiid a 'taking' or 'jeopardy' to the species, and more expansive requirements necessary

21 tofacilitate recovery of the species over its' entire range

22 (BC) incorporate in each plan—

23 (i) incentivesfor the affected State, localjurisdictions and affected private property

24 owners to participate in recovery efforts. Such incentives may inchtde. but are not

25 limited to.fmancial incentives, land exchanges, regulatory reflief. or any other

26 incentive availalAe to the Secretary under existing authorities.

20
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1 (fi) (ii) a description of such site-specific management actions as may be

2 , necessary to achieve the plan's goal for the conservation and survival of the

3 species:

4 (H) aw objective, measurable criteria which, when met. would result In a

5 determination, in accordance with the provisions of this section, that the species

6 be removed from the list; and

7 {ii^ (iv) estimates of the time required and the cost to carry out those measures

8 needed to achieve the plan's goal and to achieve intermediate steps toward that

9 goal; and

10 (o) a discussion of the W^elihood ojthe species recovery, alternativesfor achieving

1 1 recovery, cuid the risks to the species posed by each alternative; and

12 (vi) a discussion oJUie likely economic and social costs of limitations on hitman

13 activity, including tlie impacts on regional, and local economies, employment and

14 social conditions.and^

15 (vii) a discussion of the effects on other species within tixe ecosystem, their

16 habitats, cmd the ecosystem integrity

17 (2) The Secretary, in developing and implementing recovery plans, may procure the services

18 of appropriate public and private agencies and institutions, and other qualified persons.

19 Recovery teams appointed pursuant to this subsection shall not bo subject to the Federal

20 Advisory Committee Act. (3) The Secretary shall report every two years to the Committee on

2 1 Environment and Public Works of the Senate and the Committee on Merchant Marine and

22 FisheriesResources of the House of Representatives on the status of efforts to develop and

23 implement recovery plans for all species listed pursuant to this section and on the status of all

24 species for which such plans have been developed.

25 (4) The Secretary shall, prior to final approval of a new or revised recovery plan, provide

26 public notice and an opportunity for public review and comment on such plan. The Secretary

27 shall consider all information presented during the public comment period prior to approval of

21
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1 the plan. The Secretary shall publish in the Federal Register thejbxal approval of the new or

2 revised recovery plan, which shaU has theforce and effect of lawfor (he purposes of this Act.

3 (5) Subject to an agreed upon recovery plcux, and tlxe provisions ofSec 4 of this Act the

4 Secretary is autlwrized to assist private landowners in meeting the landowners costs associated

5 witlx the implementation ofa recovery plan. When determining the level ofassistance, the

6 Secretary shall take into account the cost of the plan, and tts associated requirements, the

7 wUlingess of the a_ffected landowner to utilize the plan, and the abiUty of the private landowner to

8 reasonably participate in thefundirxg of the recovery plan. The Secretary shalLnotJeopardize the

9 economic viabilily ofcm affected landowner by requiring such a Umdowner to assume a portion of

10 thefunding that would exceed their reasonable ability to pay.

1 1 (5) (6) Each Federal agency shall, prior to implementation of a new or revised recovery plan.

12 consider all information presented during the public comment period under paragraph (4).

13 (g) MONlTORING.--(l) The Secretary shall implement a system in cooperation with the

14 States, and local governments to monitor effectively for not less than five years the status of all

15 species which have recovered to the point at which the measures provided pursuant to this ACt

V

16 are no longer necessary and which, in accordance with the provisions of this section, have b^n

17 removed from either of the lists published under subsection (c).

1 8 (2) The Secretary shall make prompt rgosonabtg use of the authority under paragraph 7 of

19 subsection (b) of this section, q/ier consultation with the affected State and local goverrunenls to

20 prevent a significant risk to the well being o/exfinctfonof any such recovered species.

21 (h) AGENCY GUIDELINES. --The Secretary shall establish, and publish in the Federal

22 Register, agency guidelines to Insure that the purposes of this section are achieved

23 efflciently and effectively. Such guidelines shall include, but are not limited to-(l)

24 procedures for recording the receipt and the disposition of petitions submitted under

25 subsection (b)(3) of this secUon. including the notification to the affected State, local

26 governments, and affected private landowners;

22
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1 (2) criteria for making the findings required under such subsection with respect to

2 petitions;

3 (3) a ranking system to assist in the identification of species that should receive priority

4 review under subsection (a)(1) of the section; and

5 (4) a system for developing and Implementing, on a priority basis, recovery plans under

6 subsection (f) of this section. The Secretary shall, ajlcr consultation with the affected

7 Stale and local governments, provide to the public notice of, and opportunity to submit

8 written comments on, any guideline (including any amendment thereto) proposed to be

9 established under this subsection.

10 (i) If, in the case of any regulation proposed by the Secretary under the authority of this

1 1 section, a State, or affected local government agency to which notice thereofwas given in

12 accordance with subsection (b)(5)(A)(il) files comments disagreeing with all or part of the

1 3 proposed regulation and the Secretary issues a final regulation which is in conflict with such

14 comments, or if the Secretary fsiils to adopt a regulation pursuant to an action petitioned by a

-15 State, or affected local government agency under subsection (b)(3), the Secretary shall submit

1 6 to the State, or affected local government agency a written Justification for his failure to adopt

17 regulations consistent with the State, or ajjected local government agency's comments or

18 peUUon.

19 OV PRIVATE PROPERTY' COMPENSATION (1) Ifa private property owner determines limitations

20 imposed by this Act substantially decreases the value of the affected property, such individual

21 may petition, iJi writing, to tlie Secretaryfor compensation to redress such losses. If the Secretary

22 denies the petition, orfails to act within 90 days of receipt of the petition, the private property

23 ou^ner may pursue litigation in the appropriate Federal District Court pursuant to the takings

24 provisions ofAmendn-ient V to the Constitution of the United States, and subsequent legal

25 inlerpretalions.

23
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1
LAND ACQUISITION

2

3 SEC.-S 6. (a) PROGRAM.-The Secretary, and the Secretary ofAgriculture with respect to the

4 National Forest System, shall establish and Implement a program to conserve fish, wildlife, and

5 plants. Including those which are listed as endangered species or threatened species pursuant

6 to section 4 of this Act To carry out such a program, the appropriate Secretary—

7 ( 1 ) shall utilize the land acquisition and other authority under the Fish and Wildlife

8 Act of 1966. as amended, the Fish and Wildlife Coordination Act. as amended, and the

9 Migratory Bird Conservation Act. as appropriate; and

10 (2) Is authorized to acquire by purchase, donation, or otherwise lands, waters, or

1 1 Interest therein, and such authority shall: be In addition to any other land acquisition

12 vested in him, after appropriate consultation with local government ojjicials..

1 3 (b) ACQUISITIONS.—Funds made available pursusmt to the Land and Water Conservation

14 Fund Act of 1965. as amended, may be used for the purpose of acquiring lands, waters, or

15 interests therein under subsection (a) of this section.

16

17 COOPERATION WITH THE STATES. LOCAL GOVERNMENTS AND PRIVATE PROPERTY

18 INTERESTS

19

20 SEC. 6 7. (a) GENERAL.- (0 In carrying out the program authorized by this Act. the

21 Secretary shall cooperate to the maximum extent practicable with the States and affected local

22 governments. Such cooperation shall include consultation with the States and local

23 governments concerned before acquiring any land or water, or interest therein, for the purpose

24 of conserving any endangered species or threatened species.

25 (ii) To the maximum extent practicable, the Secretary shall consult with affected private property

26 landowners as appropriate

27 (b) MANAGEMENT AGREEMENTS.-The Secretary may enter into agreements with any State

28 or local government for the administration and management of any area established for the

24
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1 conservation of endangered species or threatened species. Any revenues derived from the

2 administration of such areas under these agreements shall be subject to the provisions of

3 secUon 401 of the Act ofJune 15. 1935 (49 Stat383: 16 U.S.C. 715s)

4 (c)(1) COOPERATFVE AGREEMENTS.~In furtherance of the purposes of this Act, the

5 Secretary Is authorized to enter Into a cooperative agreement In accordance with this section

6 with any State,-toca[ gouemment, or affected private landowner, which establishes and

7 maintains an adequate and active program for the conservation of endangered species and

8 threatened species, regardless ofSecretarial approval ofsuch a program. Within one hundred

9 and twenty days after the Secretary receives a certified copy of such a proposed State, local

10 goivmment or affected private property owners program, he shall make a determination

1 1 whether such program Is in accordance with this Act. Unless he determines, pursuant to this

12 paragraph, that the State. local govenvnent, or ajfected private property owners program is not

13 in accordance with this Act, he shall enter into a cooperative agreement with the State,-!oca2

1 4 govemmeiU. or affected private property owner for the purpose of assisting in implementation of

15 the State.-tocal, or private program. In order for a State, locaf, or private program to be deemed

16 an adequate and active program for the conservation of endangered species and threatened

17 species, tho Soorotar>" muot find, and annually thoroaftor roconnrm ouch finding, that under

18 ^the State.-Iocal, or private program must shoui that—

19 (A) authority resides in the State or local government agency ef to conserve resident

20 species of fish or wildlife determined by the State or local government agency or the

21 \ Secretary to be endangered or threatened; or that the affected private landowner has

22 sufficient resources to implement the private plan,

23 (B) the State or local government agency or affected private kmdowner has established

24 acceptable conservation programs, consistent with the purposes and policies of this Act

25 for all resident species of fish or wildlife in the State or localjurisdiction which are

26 deemed by the Secretary to be endangered or threatened, and has furnished a copy of

25
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1 such plan emd program together with all pertinent details. Information, and data

2 requested to the Secretaiy;

3 (C) the State or local govenunenl zigency Is authorized to conduct Investigations to

4 determine the status and requirements for survival of resident species of fish and

5 wildlife

6 (D) the State or local govemmenl agency Is authorized to establish programs. Including

7 the acquisition of land or aquatic habitat or Interests therein, for the conservation of

8 resident endangered or threatened species of fish or wildlife: and

9 (E) provision Is made for public pcutlclpatlon In designating resident species of fish or

10 wildlife as endangered or threatened, or that under the State or local govemmenl

1 1 program

12 (1) the requirements set forth in paragraphs (3), (4), and (5) of this subsection are

13 complied with, and

14 (11) plans are Included under which immediate attention will be given to those

15 resident species offish and wildlife which are determined by the Secretary or the

16 State or local government agency to be endangered or threatened and which the

17 Secretary and the State or local government agency agree are most urgently in

18 need of conservation progreims; except that a cooperative agreement entered into

19 with a State or local government whose program is deemed adequate and active

20 pursuant to clause (1) and this clause and this subparagraph shall not affect the

21 applicability of prohibitions set forth In or authorized pursuant to section 4(d) or

22 section 9(a)(1) with respect to the taking of any resident endangered or

23 threatened species.

24 (2) In furtherance of the purposes of this Act, the Secretary Is authorized to enter into a

25 cooperative agreement in accordance with this section with any State, local government or

26 affected private landowner which establishes and maintains an adequate and active program

27 for the conservation of endangered species and threatened species of plants. Within one

28 hundred and twenty days after the Secretary receives a certified copy or such a proposed State,
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1 localor private program, he shall make a determination whether such program is in accordance

2 with this Act. Unless he determines, pursuant to this paragraph, that the State or local or

3 private program is not In accordance with this Act. he shall enter into a cooperative agreement

4 with the State, local government, or affected private landowner for the purpose of assisting in

5 implementation of the State. local government or private program. In order for a State, local or

6 private program to be deemed an adequate and active program for the conservation of

7 endangered species of plants and threatened species of plants, the Secretary must find, and

8 annually thereafter roconflrm such finding, that under the State program must provide that--

9 (A) authority resides in the State or local government agency to conserve resident species

10 of plants determined by the State or local government agency or the Secretary to be

1 1 endangered or threatened; or that the affected private laiidowner lias sufficient resources

12 to implement the private plan:

13 (B) the State or local government agency or affected private landowner has established

14 acceptable conservation programs, consistent with the purposes and policies of this Act,

15 for all resident species of plants in the State or localJurisdiction which are deemed by

16 the Secretary to be endsmgered or threatened, and has furnished a copy of such plan

17 and program together with all pertinent details, information, and data requested to the

18 Secretary;

19 (C) the State or local goivmment agency Is authorized to conduct Investigations to

20 determine the status and requirements for survival of resident species of plants; and

21 (D) provision is made for public participation In designating resident species of plants as

22 endangered or threatened: or that under the State or local gouemmenlState or local

23 goixmment program—

24 (i) the requirements set forth in subparagraphs (c) and (D) of this paragraph are

25 complied with, and(ii) plans are included under which immediate attention

26 will be given to those resident species of plants which are determined by the

27 . Secretary or the State or local government agency to be endangered or threatened
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1 and which the Secretary cuid the State or local govenunent agency agree Eire most

2 urgently In need of conservation programs; except that a cooperative agreement

3 entered Into with a State or local government whose program Is deemed adequate

4 and active pursuant to clause (1) and this clause shall not affect the applicability^

5 of prohibitions set forth in or authorized pursuant to section 4(d) or section

6 9(a)( 1) with respect to the taking of any resident endangered or threatened

7 species.

8 (d) ALLOCATION OF FUNDS.-- (1) The Secretary is authorized to provide financial assistance

9 to any Slate, local govemmenl, or affected private landowner Siatie, through Its respective State

10 or local goventmenlSiaie agency, which has entered into a cooperative agreement pursuant to

1 1 subsection (c) of this section to assist in development of programs for the conservation of

1 2 endangered and threatened species or to assist In monitoring the status of candidate species

13 pursuant to subparagraph (C) of section 4(b)(3) sind recovered species pursuant to section 4(g).

14 The Secretary shall Edlocate each annual appropriation made In accordance with the provisions

15 of subsection (1) of this section to such States, local governments, or affected private landowner

16 based on consideration of~

17 (A) the international commitments of the United States to protect endangered species or

18 threatened species;

19 (B) the readiness of a State, local government, or private landowner Sistie to proceed with

20 a conservation program consistent with the objectives and purposes of this Act

21 (C) the number of endsmgered species and threatened species within a Slate or local

22 Jurisdiction State; (D) the potential for restoring endangered species and threatened

23 species within a State or localjurisdiction State ;

24 (E) the relative urgency to initiate a program to restore and protect an endangered

25 species or threatened species in terms of survival of the species;

26 (F) the importance of monitoring the status of candidate species within a State or local

27 Jurisdiction State to prevent a significant risk to the well being of any such species; and
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1 (G) the importance of monitoring the status of recovered species within a State or local

2 Jurisdiction State to assure that such species do not return to the point at which the

3 measures provided pursuant to this Act are again necessary.

4 So much of the annual appropriation made In accordance with provisions of subsection (1) of

5 this section allocated for obligation to any State, local government or ajjected private landowner

6 State for any fiscal year as remains unobligated at the close thereof Is authorized to be made

7 available to that State, local government, or affected private londomner State until the close of

8 the succeeding fiscal year. Any amount allocated to any State, local government, or affected

9 private landowner State which Is unobligated at the end of the period during which it is

10 available for expenditure Is authorized to be made avjdlable for expenditure by the Secretary in

! 1 conducting programs under this section .

12 (2) Such cooperative agreements shall provide for (A) the actions to be taken by the Secretary

1 3 and the States. local governments or affected private landowners: (B) the benefits that are

14 expected to be derived in connection with the conservation of endangered or threatened species;

1 5 (C) the estimated cost of these actions; and (D) the share of such costs to be borne by the

16 Federal Government and by the States and local governments; except that—

17 (i) the Federal share of such program costs shall not exceed 75 percent of the estimated

18 program cost stated in the agreement; and

19 (ii) the Federal share may be Increased to 90 percent whenever two or more States

20 and/or local governments having a common interest in one or more endangered or

21 threatened species, the conservation of which may be enhanced by cooperation of such

22 States ondStates/or local governments, enter Jointly into agreement with the Secretary.

23 The Secretary may, in his discretion, and under such rules and regulations as he may

24 prescribe, advance funds to the State or local governments for financing the United States pro

25 rata share agreed upon in the cooperative agreement. For the purposes of this section, the

26 non-federal share may, in the discretion of the Secretary, be in the form of money or real

27 property, the value of which will be determined by the Secretary whose decision shall be final.
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1 (e) REVIEW OF STATE OR LOCAL PROGRAMS.--Any acUon taken by the Secretary under

2 this section shall be subject to his periodic review at no greater than annual Intervals.

3 (0 CONFLICTS BETWEEN FEDERAL.-ANB STATE AND LOCAL LAWS.--Any State or local law

4 or regulation which applies with respect to the importation or exportation of, or Interstate or

5 foreign commerce in, endangered species or threatened species Is void to the extent that it may

6 effectively (1) permit what Is prohibited by this Act of by any regulation which implements this

7 Act, or (2) prohibit what is authorized pursuant to an exemption or permit provided for in this

8 Act or in any regulation which implements this Act. This Act shall not otherwise be construed

9 to void any State or local law or regulation which is Intended to conserve migratory, resident, or

10 introduced fish or wildlife, or to permit or prohibit sale of such fish or wildlife. Any State law or

1 1 regulation respecting the taking of an endaingered species or threatened species may be more

12 restrictive than the exemptions or permits provided for in this Act or in any regulation which

13 implements this Act but not less restrictive than the prohibitions so defined. , :

14 (g) TRANSITION.— (1) For purposes of this subsection, the term "establishment period"

15 means, with respect to any State -the period beginning on the date of enactment of this Act and

1 6 ending on whichever of the following dates first occurs: (A) the date of the close of the 120-day

1 7 period following the adjournment of the first regular session of the legislature of such State

1 8 which commences after such date of enactment, or (B) the date of the close of the 15 month

19 period following such date of enactment. (2) The prohibitions set forth in or authorized

20 pursuant to sections 4(d) and 9(a)(1)(B) of this Act shall not apply with respect to the taking of

21 any resident endangered species or threatened species (other than species listed in Appendix I

22 to the Convention or otherwise specifically covered by any other treaty or Federal law) within

23 any State-

24 (A) which is then a party to a cooperative agreement with the Secretary pursuant to

25 section 6(c) of this Act (except to the extent that the taking of any such species is

26 contrary to the law of such State or local govemmenf); or

27 (B) except for any time within the establishment period when—
' • •
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1 (i) the Secretary applies such prohibition to such species at the request of the

2 State or local govenunent, or

3 (11) the Secretary applies such prohibition after he finds and publishes his

4 finding, that an emergency exists posing a significant risk to the well-being of

5 such species and that the prohibition must be applied to protect such species.

6 The Secretary's finding and publication may be made without regard to the

7 public hearing or comment provisions of section 553 of title 5. United States

g Code, or any other provision of this Act but such prohibition shall expire 90

9 days after the date of its imposition unless the Secretary further extends such

10 prohibition by publishing notice and a statement ofJustification of such

1 1 extension.

12 (h) REGULATIONS.—The Secretary is authorized to promulgate such regulations as may be

1 3 appropriate to carry out the provisions of this section relating to financial assistance to States

1 4 or local governments.

15 (i) APPROPRIATIONS.--(l) To carry out the provisions of this section for fiscal years after

16 September 30. 1988. there shall be deposited into a special fund known as the cooperative

17 endangered species conservation fund, to be administered by the Secretary, an amount equal

1 8 to five percent of the combined Jimounts covered each fiscal year into the Federal aid to wildlife

19 restoration fund under section 3 of the Act of September 2. 1937, and paid, transferred, or

20 otherwis.e credited each fiscal year to the Sport Fishing Restoration Account established under

21 1016 of the Act of July 18. 1984. (2) Amounts deposited into the special fund are authorized

22 to be appropriated annually and allocated in accordance with subsection (d) of this section.

23

24 INTERAGENCY COOPERATION

25

26 SEC. 7 8. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS. --
(1) The Secretary shall

27 review other programs administered by him and utilize such programs in furtherance of the

28 purposes of this Act. All other Federal agencies shall, in consultation with and with the
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1 assistance of the Secretary, utilize their authorities In furtherance of the purposes of this Act

2 by carrying out programs for the conservation of endangered species and threatened species

3 listed pursuant to section 4 of this Act

4 (2) Each Federal agency shall. In consultation with and with the assistance of the Secretary.

5 insure that any action, including the adverse modtflcation of habitat, authorized, funded, or

6 carried out by such agency (hereinafter In this section referred to as an "agency action") Is not

7 likely to Jeopardize the continued existence of any endangered species or threatened species of

g result in the deotruotlon or adverse modiflcatlon of habitat of ouch opcoleG which lo dotormined

9 by the Secretary, after consultation as appropriate with affected States, to bo critical , unless

10 such agency has been granted an exemption for such action by the Committee pursuant to

1 1 subsection (h) of this section. In fulfilling the requirements of this paragraph each agency shall

12 use the best ivrifiable scientific and commercial data available.

13 (3) Subject to such guidelines as the Secretsiry may establish, a Federal agency shall consult

14 with the Secretary on any prospective agency action at the request of. and In cooperation with,

15 the prospective permit or license applicant if the applicant has reason to believe that an

16 endangered species or a threatened species may be present In the area affected by his project

17 and that implementation of such action will likely affect such species, or if the implementation of

1 8 the Act will limit Uxe human aciivity anlicipated by the permit or licensee.- (4) Each Federal

19 agency shall confer with the Secretary on any agency action which Is likely to jeopardize the

20 continued existence of any species proposed to be listed under section 4 or result in the

21 destruction or adverse modification of critical habitat proposed to be designated for such

22 species. This paragraph does not require a limitation on the commitment of resources as

23 described in subsection (d).

24 (3) (i) Nojeopardy opinion may be rendered on the basis ofeffects ofany non-Federal aclSvtty

25 uihich does not require a license or permit, or other wise subject to by law tofederal agency ,

26 action: and _'.• ,. ..
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1 (ii) no non-Jeopardy opinion or reasonable and prudent alternative shall be subject to

2 conditions asserting the authority of this Act over non-federal activity, except as

3 specificaily providedfor.

4 (6) To the extent practicable. aU consultations carried out pursuant to this section shall include

5 affected State, local governments, and affected private property owners.

6 (b) OPINION OF SECRETARY.--(1)(A) ConsultaUon under subsection (a)(2) with respect to

7 any agency action shall be concluded within the 90-day period beginning on the date on which

8 initiated or. subject to subparagraph (B). within such other period of time as Is mutually

9 agreeable to the Secretary and the Federal agency;

10 (B){6 in the case of an agency action Involving a permit or license applicant, the Secretary and

1 1 the Federal agency may not mutually agree to conclude consultation within a period exceeding

12 90 days unless the Secretary, before the close of the 90th day referred to in subparagraph (A)--

13 (i) if the consultation period proposed to be agreed to will end before the 150th day after

14 the date on which consultation was initiated, submits to the applicant a wnritten

15 statement setting forth—

16 (I) the reasons why a longer period is required;

17 (II) the information that is required to complete the consultation; and

18 (III) the estimated date on which consultation will be completed; or(ii) if the consultation

19 period proposed to be agreed to will end 150 or more days after the date on which

20 consultation was initiated, obtains the consent of the applicant to such period.

21 The Secretary and the Federal agency may mutually agree to extend a consultation period

22 established under the preceding sentence If the Secretary, before the close of such period.

23 obtains the consent of the applicant to the extension.

24 (2) Consultation under subsection (a)(3) shall be concluded within such period as is

25 agreeable to the Secretaiy, the Federal agency, and the applicant concerned.

26 (3)(A) PrompUy after conclusion of consultation under paragraph (2) or (3) of subsection (a),

27 the Secretary shall provide to the Federal agency and the applicant, if any. a written statement

28 setting forth the Secretary's opinion, and a summary of the information on which the opinion is
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1 based (including information, about the impact such an opinion may have on social and economic

2 factors or employment, detailing how the agency action affects the species or Its critical habitat

3 IfJeopardy or adverse modification Is found, the Secretary shall suggest those reasonable and

4 prudent alternatives which he believes would not violate subsection (a)(2) or unduly restricting

5 human activity and can be taken by the Federal agency or applicant In implementing the agency

6 action.

7 (B) Consultation under subsection (a)(3), and an opinion based by the Secretary incident to

8 such consultation, regarding an agency action shall be treated respectively as a consultation

9 under subsection (a)(2), and as an opinion Issued after consultation under such subsection,

10 regarding that action if the Secretary reviews the action before it is commenced by the Federal

1 1 agency and finds, and notifies such agency, that no significant chemges have been made with

12 respect to the action and that no significant change has occurred regarding the information

13 used during the initial consultation.

14 (4) If after consultation under subsection (a)(2) of this section, the Secretary concludes that-

15 (A) the agency action will not violate such subsection, or offers reasonable and prudent

16 alternatives which the Secretary believes would not violate such subsection;(B) the

17 taking of an endangered species or a threatened species Incidental to the agency action

18 will not violate such subsection; and

19 (C) If an endangered species or threatened species of a marine mammal Is Involved, the

20 taking Is authorized pursuant to section 1371(a)(5) of this title; the Secretary shall

21 provide the Federal agency and the applicant concerned, ff any, with a written

22 _ statement that"
' ''

23 (i) specifies the impact of such incidental taking on the species,

24 (II) specifies those reasonable and prudent measures that the Secretary

25 considers necessary or appropriate to minimize such impact,

26 (III) in the case of marine mammals, specifies those measures that are necessary

27 to comply with section 1371(a)(5) of this title with regard to such taking, and
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1 (iv) sets forth the terms and conditions (including, but not limited to, reporting

2 requirements) that must be complied with by the Federal agency or applicant (if

3 any), or both, to implement the measures specifled under clauses (U) and (ill).

4 (D) Tlie Secretary shall issue an incidental take permit upon publication on a "noJeopardy"

5 opinionor the adoptian ofa reasonable and prudent alternative as decribedin subsection

6 (4) (A) above.

7 (c€) BIOLOGICAL NECESSARrASSESSMENTS. --
(1) To facilitate compliance with the

8 requirements of subsecUon (a)(2) each Federal agency shall, with respect to any agency action

9 of such agency for which no contract for construction has been entered into and for which no

10 construction has begun on the date of enactment of the Endangered Species Act Amendments

1 1 of 1978, request of the Secretary InformaUon whether any species which is listed or proposed to

12 be listed may be present In the area of such proposed action. If the Secretary advises, based on

13 the best verifiable scientific and commercial data available, that such species may be present,

14 such agency shall conduct a biological series of assessments, such as those required by the

15 National Environmental Policy Act. including but not limited to. biological, social cultural, economic

16 assessments for the purpose of identifying any endangered species or threatened species which

1 7 is likely to be affected by such action, and the potential adverse impacts on human activity that

18 ntay occur due to the lisling. Such assessments shall be completed within 180 days after the

19 date on which initiated (or within such other period as Is mutuaUy agreed to by the Secretary

20 and such agency, except that If a permit or license applicant Is Involved, the 180-day period

21 may not be extended unless such agency provides the applicant, before the close of such

22 period, with a written statement setting forth the esUmated length of the proposed extension

23 and the reasons therefore and, before any contract for construction Is entered into and before

24 construction is begun with respect to such action. Such assessments may be undertaken as

25 part of a Federal agency's compliance with the requirements of section 102 of the National

26 Environmental Policy Act of 1969 (42 U.S.C. 4332).
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1 (2) Any person who may wish to apply for an exemption under subsection (g) of this section

2 for that action may conduct a biological or economic assessments to Identify any endangered

3 species or threatened species which Is likely to be affected by such action or the adverse ejjiects

4 ofsuch aclion on human actiiAty. Any such biological or economic assessment must, however, be

5 conducted In cooperation with the Secretary and under the supervision of the appropriate

6 Federal agency. No such assessment may be considered complete untH verified by competent

7 peer review by an appropriate agency or entity other than the U.S. Fish and WildUfe Service, or

8 the U.S. Biological Service.

9 (d) LIMITATION ON COMMITMENT OF RESOURCES.-After IniOatlon of consultaUon

10 required under subsection (a)(2), the Federal agency and the permit or license applicant shall

1 1 not make any Irreversible or Irretrievable commitment of resources with resjject to the agency

1 2 action which has the effect of foreclosing the formulation or Implementation of any reasonable

13 and prudent alternative measures which would not violate subsection (a)(2).

14 (e)( 1) ESTABLISHMENT OF COMMnTEE.--There is estabUshed a committee to be known as

15 the Endangered Species Committee (hereinafter In this' section referred to as the "Committee").

16 (2) The Committee shall review any application submitted to it pursuant to this section and

17 determine in accordance with subsection (h) of this section whether or not to grant an

1 8 exemption from the requirements of subsection (a)(2) of this action for the action set forth in

19 such application. (3) The Committee shall be composed of seven eight members as follows:

20 (A) The Secretary of Agriculture.

21 (B) The Secretary of the Army.

22 (C) The Chairman of the Council of Economic Advisors.

23 (D) The Administrator of the Environmental Protection Agency. Agency.

24 (E) The Secretary of the Interior.

25 (F) The Administrator of the National Oceanic and Atmospheric Administration.

26 (G) The President, after consideration of any recommendations received

27 pursuant to subsection (g)(2)(B) shall appoint one individual from each affected

28 State, as determined by the Secretary, to be a member of the Committee for the
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1 consideration ofthe application for exemption for an agency action with respect

2 to which such recommendations are made, not later than 30 days after an

3 application Is submitted pursuant to this section.

4 - (W The President, after consideration, ofany recommendation received pursuant to

5 subsection (g) (2) (B) shall appointfrom an affected local gouemment. as

6 determined by the Secretary, to be a member of the Ckmniitteefor the

7 cor\sideration of the appUcaOonfor exemptionfor an agency action with respect to

8 which such recommendation are made, not later than 30 days after an application

9 is submitted pursuant to this section.

10 (4)(A) Members of the Committee shall receive no additional pay on account of their service

11 on the Committee.

12 (B) While away from their homes or regular places of business In the performance of services

13 for the Committee, members of the Committee shall be allowed travel expenses. Including per

14 diem in lieu of subsistence, in the same manner as persons employed intermittently in the

1 5 Government service are allowed expenses under section 5703 of Utle 5 of the United States

1 6 Code. (5)(A) Five members of the Committee or their representatives shall consUtute a

17 quorum for the transacUon of any funcUon of the Committee, except that, in no case shall any

1 8 representative be considered in determining the existence of a quorum for the transacUon of

1 9 any funcUon of the Committee if that funcUon involves a vote by the Committee on any matter

20 before the Committee.

21 (B) The Secretary of the Interior shall be the Chairman of the Committee.

22 (C) The Committee shall meet at the call of the Chairman or five of its members.

23 (D) All meetings and records of the Committee shall be open to the public.

24 (6) Upon request of the Committee, the head of any Federal agency is authorized to detail, on

25 a nonreimbursable basis, any of the personnel of such agency to the Committee to assist it in

26 carrying out its duties under this section.
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1 (7)(A) The Committee may for the purpose of carrying out Its duties under this section hold

2 such hearings, sit and act at such times and places, take such testimony, and receive such

3 evidence, as the Committee deems advisable.

4 (B) When so authorized by the Committee, any member or agent of the Committee may take

5 any action which the Committee is authorized to take by this paragraph.

6 (C) Subject to the Privacy Act. the Committee may secure directly from any Federal agency

7 Informatton necessary to enable It to carry out its duUes under this section. Upon request of

8 the Chairman of the Committee, the head of such Federal agency shall furnish such

9 information to the Committee.

10 (D) The Committee may use the United States malls in the same manner and upon the same

1 1 conditions as a Federal agency.

1 2 (E) The Administrator of General Services shall provide to the Committee on a

1 3 nonreimbursable basis such administrative support services as the Committee may request

14 (8) In carrying out its duties under this section, the Committee may promulgate and amend

15 such rules, regulations, and procedures, and issue and amend such orders as it deems

16 necessary. (9) For the purpose of obtaining informatton necessary for the consideration of an

17 application for an exemption under this secUon the Committee may issue subpoenas for the

18 attendance and testimony of witnesses and the production of relevant papers, books, and

19 documents.

20 (10) In no case shall any representative, including a representaOve of a member designated

21 pursuant to paragraph (3)(G) of this subsection, be eligible to cast a vote on behalf of any

22 member.

23 (1) REGULATIONS.--Not later than 90 days after the date of enactment of the Endangered

24 Species Act Amendments of 197895. the Secretary shall promulgate new regulations which set

25 forth the form and maruier in which applications for exempUon shall be submitted to the

26 Secretary and the informatton to be contained in such appllcaUons. Such regulaUons shall

27 require that information submitted in an application by the head of any Federal agency with

28 respect to any agency acUon include but not be limited to~
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1 (1) a description of the consultation process carried out pursuant to subsection (a)(2) of

2 this section between the head of the Federal agency and the Secretary, and

3 (2) a statement describing why such action cannot be altered or modified to conform

4 with the requirements of subsection (a)(2) of this section; and

5 (3^ an economic oruilyslso/" the aduereeeflfectsiich an action uwuld houe on human

6 actwity.

7 (g) APPLICATION FOR EXEMPTION AND REPORT TO THE COMMriTEE. --( 1) A Federal

8 agency, the Governor of the State or the chief executiue officer ofa localjurisdiction, or private

9 property owner-in which an agency action will occur affect. If any, or a permit or license

10 applicant may apply to the Secretary for an exemption for sin agency action of such agency if,

1 1 after consultation under subsection (a)(2), the Secretary's opinion under subsection (b)

12 indicates that the agency action would violate subsection (a)(2). An application for an exemp-

1 3 tion shall be considered initially by the Secretary in the msuiner provided for in this subsection,

14 and shall be considered by the Committee for a final determination under subsection (h) after a

15 report is made pursuant to pjiragraph (5). Any Federal agency that has receUxd aJeopardy

16 opinion and in which the Secretary and the affected agencyfail to agree on arty reasonable and

17 prudent alternatives, must submit and applicationfor exemption to the Committee within 15 days

18 of notificationfrom the Secretary that no agreement can be reached Any non-Federal applicant

1 9 for an incidental take permit, pursuant to Section 10 of this Act, who has had a habitat

20 cor\servation plan rejected by the Secretary, may submit an applicationfor an exemption. The

2 1 applicant for an exemption shedl be referred to as the "exemption applicant" in this section.

22 (2) (A) An exemption applicant shall submit a written application to the Secretary, in a form

23 prescribed under subsection (f). not later than 90 days after the completion of the consultation

24 process: except that, in the case of any agency action Involving a permit or license applicant.

25 such application shall be submitted not later than 90 days after the date on which the Federal

26 agency concerned takes final agency action with respect to the issuance of the permit or

27 license. For purposes of the preceding sentence, the term "final agency action" means (1) a
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1 disposition by an agency with respect to the Issuance of a permit or license that Is subject to
,

2 administrative review; whether or not such dlspooltlon lo oubjcct to Judicial review; or (U) If i

3 administrative review is sought with respect to such disposition, the decision resulting after ;.

4 such review. Such application shall set forth the reasons why the exemption applicant «>

5 considers that the agency action meets the requirements for an exemption under this

6 subsection. ,

7 (B) Upon receipt of an application for exemption for an agency action under paragraph (1),

8 the Secretary shall promptly (1) notify the Governor of each affected State and the chiefexecutive ^

9 ofcux affected localJurisdiction. If any, as determined by the Secretary, and request the

10 Governors or locoJ q[]fictals so notified to recommend individuals to be appointed to the

1 1 Endangered Species Committee for consideration of such application; and (11) publish notice of
'

12 receipt of the application In the Federal Register including a summary of the information

13 contained In the application and a description of the agency action with respect to which the
'

'

14 application for exemption has been filed. (3) The Secretary shetll within 20 days after the

15 receipt of an application for exemption, or within such other period of time as is mutually
'

16 agreeable to the exemption applicant and the Secretary—
'

17 (A) determine that the Federal agency concerned and the exemption applicant have-
'' '

18 (1) carried out the consultation responsibilities described In subsection (a) in ti

19 good faith and made a reasonable and responsible effort to develop and fairly ^ ;

20 consider modifications or reasonable and prudent alternatives to the proposed '.'

21 agency action which would not violate subsection (a)(2)
'

:

22 (11) conducted any biological and economic assessments required by subsection xl.

23 (c);and '-'

24 (ill) to the extent determinable within the time provided herein, refrained from *^

25 making any irreversible or irretrievable commitment of resources prohibited by

26 subsection (d); or

27 (B) deny the application for exemption because the Federal agency concerned or the exemption

28 applicant have not met the requirements set forth in subparagraph (A) (1), (11), and (ill).
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1 The denial of an application under subparagraph (B) shall be considered final agency acUon for

2 purposes of chapter 7 of title 5. United States Code.

3 (4) If the Secretary determines that the Federal agency concerned and the exempUon

4 applicant have met the requirements set forth In paragraph (3)(A) (1). (U) and (111) he shall. In

5 consultaUon with the Members of the Committee, hold a hearing on the application for

6 exempUon in accordance with sections 554. 555. and 556 (other than subsection (b) (1) and (2)

7 thereoO of Utle 5. United States Code, and prepare the report to be submitted pursuant to

8 paragraph (5).

9 (5) Within 140 days after making the determinations under paragraph (3) or within such

10 other period of Ume as Is mutually agreeable to the exempUon applicant and the Secretary, the

1 1 Secretary shall submit to the Committee a report discussing—

12 (A) the availability of reasonable and prudent altemaUves to the agency acUon. and the

13 nature and extent of the benefits of the agency acUon and of altemaUve courses of

•4 acUon consistent with conserving the species of the crlUcal habitat;

'5 (B) a summaiy of the evidence concerning whether or not the agency acUon is in the

16 public Interest and is of naUonal or regional significance including economic and social

17 iniplications ofthe agency action;

'8 (C) appropriate reasonable miUgaUon and enhancement measures which should be

19 considered by the Committee; and

20 (D) whether the Federal agency concerned and the exempUon applicant refrained from

21 making any irreversible or Irretrievable commitment of resources prohibited by

22 subsecUon (d).

23 (6) To the extent pracUcable within the time required for acUon under subsecUon (g) of this

24 secUon. and except to the extent Inconsistent with the requirements of this secUon. the

25 consideration of any application for an exempUon under this secUon and the conduct of any

26 hearing under this subsecUon shall be in accordance with sections 554. 555. and 556 (other

27 than subsection (b)(3) of section 556) of UUe 5. United States Code.
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1 (7) Upon request of the Secretary, the head of any Federal agency Is authorized to detail, on

2 a nonreimbursable basis, any of the personnel of such agency to the Secretary to assist him In

3 carrying out his duties under this section.

4 (8) All meetings and records resulting from activities pursuant to this subsection shall be

5 open to the public.

6 (9) Affected prioate lanowners pursuing acUuiles pursuant to this section shall not be subject to

7 subsections 102 (2) (C) and 13) of the National Environmental Policy Act

8 (h) E^XEMPnON."(1) The Committee shall make a final determination whether or not to

9 grant an exemption within 30 days after receiving the report of the Secretary pursuant to

10 subsection (g)(5). The Committee shedl grant an exemption from the requirements of subsection

1 1 (a)(2) for an agency action if. by a vote of not less than five of its members voting In person—(A)

12 It determines on the record, based on the report of the Secretary, the record of the hearing held

13 under subsection (g)(4), and on such other testimony or evidence as it may receive, that—

14 (1) there are no reasonable and prudent alternatives to the agency action:

15 (11) the benefits of such action clearly outweigh the benefits of alternative courses

16 of action consistent with conserving the species or its critical habitat, and such

17 action Is In the public interest;

18 (ill) the action is of regional or national significance: and

19 (Iv) neither the Federal agency concerned nor the exemption applicant made any

20 Irreversible or irretrievable commitment of resources prohibited by subsection

21 (d); and

22 (B) It establishes such reasonable mitigation and enhancement measures. Including.

23 but not limited to, live propagation, transplantation, and habitat acquisition and

24 Improvement, as are necessary and appropriate to minimize the adverse effects of the

25 agency action upon the endangered species, threatened sftedes, or critical habitat

26 concerned.

27 Any final determination by Committee under this subsection shall be considered final agency

28 action for purposes of chapter 7 of title 5 of the United States Code.
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1 (2)(A) Except as provided tn subparagraph (B), an exemption for an agency action granted

2 under paragraph (1) shall constitute a permanent exemption with respect to all endangered or

3 threatened species for the purposes of completing such agency actlon—

4 (1) regau-dless whether the species was Identified In the biological assessment;

5 and

6 (U) only If-a biological and economic assessments haues been conducted under

7 subsection (c) with respect to such agency action.

8 (B) An exemption shall be permanent under subparagraph (A) unless~(l) the

9 Secretary finds, based on the best scientific and commercled data available, that

10 such exemption would result In the extinction of a species that was not the

11 subject of consultation under subsection (a)(2) or was not Identified In any

12 biological assessment conducted under subsection (c), and

13 (11) the Committee determines within 60 days sifter the date of the Secretary's

14 finding that the exemption should not be permanent

15 If the Secretary makes a finding described in clause (1), the Committee shall meet with

16 respect to the matter within 30 days after the date of the finding.

17 (1) REVIEW BY SECRETARY OF STATE.-Notwlthstandlng any other provision of this Act, the

18 Committee shall be prohibited from considering for exemption any application made to it, if the

19 Secretary of State, after a review of the proposed agency action and its potential Implications.

20 and after hearing, certifies. In writing, to the Committee within 60 days of any application

21 made under this section that the granting of any such exemption and the carrying out of such

22 action would be In violation of an International treaty obligation or other international

23 obligaUon of the United States The Secretary of State shall, at the time of such certification,

24 publish a copy thereof in the Federal Register

25 -
(J) Notwithstanding any other provision of this Act, the Committee shall grant an exemption

26 for any agency action if the Secretary of Defense finds that such exemption is necessary for

27 reasons of national security.
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(k) SPECIAL PROVISIONS.—An exemption decision by the Committee under this section shall

2 not be a major Federal action for purposes of the National Environmental Policy Act of 1969 (42

3 U.S.C 4321 et seq.): Provided, That an environmental Impact statement which discusses the

4 Impacts upon endangered species or threatened species or their critical habitats shall have '^'

5 been previously prepared with respect to any agency action exempted by such order.

6 (1) COMMITTEE ORDERS. -
(1) If the Committee determines under subsection (h) that an '^'""^

7 exemption should be granted with respect to any agency action, the Committee shall Issue an

8 order granting the exemption and specifying the mitigation and enhancement measures

9 established pursuant to subsection (h) which shall be carried out and paid for by the exemption

10 applicant In implementing the agency action. All necessary mitigation and enhancement meas-

1 1 ures shall be authorized prior to the Implementing of the agency action and funded

12 concurrently with all other project features.

13 (2) The applicant receiving such exemption shall Include the coots of such mitigation and

14 enhancement moaouros within the overall coots of continuing the proposed action.

15 Not^vithstanding the preceding sentence the costs of euch meaoureo shall not be treated ao

16 project coots for the purpose of computing benefit cost or other ratios for the proposed action.

17 Any applicant may request the Secretary to carry out such mitigation and enhancement

18 moQoures. The costs Inourrod by the Secretary in canylng out any such measures shall be paid

19 by the applicant receiving the exemption. No later than one year after the granting of an

20 exemption, the exemption applicant Secretary shall submit to the Council on Environmental

21 Quality a report describing Its all efforts at -compliance with the mitigation and enhancement

22 measures prescribed by this section, including those undertaken by State, affected local

23 govemimnts or affected priuale landowners pursuant to agreements with the Secretary.. Such

24 report shall be submitted annually until all such mitigation and enhancement measures have

25 been completed. Notice of the public availability of such reports shall be published In the

26 Federal Register by the Council on Environmental Quality.
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1 (m) NOnCE^'thejQO-daynotice requlremenLoCsectioii.lI(^ of this Act shall not apply with

2 respect to review of any final determination of the Committee luider subsection (h) of this

3 section granting an exemption from the requirements of subsection (a)(2) of this section.

4 (n) JUDICIAL REVIEW.-Any person, as defined by section 3(13) of this Act. may obtain

5 Judicial review, under chapter 7 of title 5 of the United States Code, of any decision of the

6 Endangered Species Committee under subsection (h) in the United States Court of>^peals for

7 (1) any circuit wherein the agency action concerned will be, or Is being, carried out, or (2) In

8 any case in which the agency action will be, or is being, carried out outside of any circuit, the

9 District of Columbia, by filing In such court within 90 days after the date or Issuance of the

10 decision, a written petition for review. A copy of such petition shall be transmitted by the clerk

1 1 of the court to the Committee and the Committee shall file in the court the record in the

12 proceeding, as provided in Section 21 12, of title 28, United States Code. Attorneys designated

1 3 by the Endangered Species Committee may appear for, and represent the Committee in any

14 action for review under this subsection.

15 (o) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDANGERED SPECIES.--

16 Notwithstanding secUons 1533(d) and 1538(a)(1)(B) and (C) of this Utie, secUons 1371 and 1372

17 of this tlUe, or any regulation promulgated to Implement any such secUon—

18 (1) any action for which ein exemption is grzmted under subsection (h) of this section

19 shall not be considered to be a taking of any endangered species or threatened sf>ecies

20 with respect to any activity which is necesssuy to cany out such action; and

21 (2) any taking that is in compliance with the terms and conditions specified In a written

22 statement provided under subsection (b)(4)(lv) of this section shall not be considered to

23 be a prohibited taking of the species concerned.

24 (p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER AREAS.-- In any area which

25 has been declared by the President to be a major disaster area under the Disaster Relief Act of

26 1974. the President is authorized to make the determinations required by subsections (g) and

27 (h) of this section for any project for tlie repair or replacement of a public facility substantially

28 as it ex'sted prior to the disaster under secUon 401 or 402 of the Disaster Relief Act of 1974,
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1 and which the President determines (1) Is necessary to prevent the recurrence of such a natural

2 disaster and to reduce the potential loss of human life, and (2) to Involve an emergency situa-

3 tlon which does not allow the ordinary procedures of this section to be followed.

4 Notwithstanding any other provision of this section, the Committee shall accept the '

5 determinations of the President under this subsection.

6

7 INTERNATIONAL COOPERATION

8

9 SEC. 8 9. (a) FINANCIAL ASSISTANCE.--As a demonstraUon of the commitment of the United i-'

10 States to the worldwide protection of endangered species and threatened species, the President

1 1 may. subject to the provisions of section 1415 of the Supplemental Appropriation Act. 1953 (31

12 U.S.C. 724), use foreign currencies accruing to the United States Government under the

13 Agricultural Trade Development and Assistance Act of 1954 or any other law to provide to any

14 foreign country (with Its consent) assistance In the development and management of programs

15 in that country which the Secretary determines to be necessary or useful for the conservation ''

16 of any endangered species or threatened species listed by the Secretary pursuant to section 4 of

17 this Act The President shall provide assistance (which Includes, but Is not limited to. the

18 acquisition, by lease or otherwise, of lands, waters, or Interests therein) to foreign countries '-

19 under this section under such terms and conditions as he deems appropriate. Whenever >
''

20 foreign currencies are available for the provision of assistance under this section, such

21 currencies shall be used In preference to funds appropriated under the authority of section 15

22 of this Act.

23 (b) ENCOURAGEMENT OF FOREIGN PROGRAMS -- In order to out further the provisions of

24 this Act. the Secretary, through the Secretary of State shall encourage ~

25 (1) foreign countries to provide for the conservation offish or wildlife and plants

26 including endangered species and threatened species listed pursuant to section 4 of this

27 Act;
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1 (2) the entering into of bilateral or multilateral agreements with foreign countries to

2 provide for such conservation; and

3 (3) foreign persons who directly or indirectly take fish or wildlife or plants in foreign

4 countries or on the high seas for Importation Into the United States for commercial or

5 other purposes to develop and cany out with such assistance as he may provide,

6 conservation practices designed to enhance such fish or wildlife or plcuits and their

7 habitat

8 (C) PERSONNEL.-After consultation with the Secretary of State the Secretary may--

9 (1) assign or otherwise make available any officer or employee of his department for the

10 purpose of cooperating with foreign countries and international organizations In

1 1 developing personnel resources and programs which promote the conservation of fish or

12 wildlife or plants, and(2) conduct or provide financial assistance for the educational

13 training of foreign personnel, in this country or abroad, in fish, wildlife, or plant

•4 management, research and law enforcement and to render professlonsd assistance

15 abroad in such matters.

16 (d) INVESnGATIONS.--After consultation with the Secretary of State and the Secretary of the

17 Treasury, as appropriate, the Secretary may conduct or cause to be conducted such law

18 enforcement investigations and research abroad as he deems necessary to carry out the

19 purposes of this Act

20

21 CONVENTION IMPLEMENTATION

22

23 SEC.-8 9A. (a) MANAGEMENT AUTHORITY AND SCIENTinC AUTHORITY.-The Secretary of

24 the Interior (hereinafter in this section referred to as the "Secretary") is designated as the

25 Management Authority and the Scientific Authority for purposes of the Convention and the

26 respective functions of each such Authority shall be carried out through the United States Fish

27 and Wildlife Service.
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1 (b) MANAGEMENT AUTHORnY FUNCnONS.--The Secretaiy shall do all things necessary

2 and appropriate to cany out the functions of the Management Authority under the Convention.

3 (c) SCIENTIFIC AUTHORITY FUNCTIONS. --
(1) The Secretary shall do all things necessary

4 and appropriate to carry out the functions of the Scientific Authority under the Convention.

5 (2) The Secretary shall base the determinations and advice given by him under Article IV of

6 the Convention with respect to wildlife upon the best available biological Information derived

7 from professionally accepted wildlife management practices; but Is not required to make, or

8 require any State to make, estimates of population size In making such determinations or

9 giving such advice.

10 (d) RESERVATIONS BY THE UNFTCD STATES UNDER CONVENTION.--lf the United States

1 1 votes against Including any species in Appendix I or II of the Convention and does not enter a

12 reservation pursuant to paragraph (3) of Article XV of the Convention with respect to that

13 species, the Secretary of State, before the 90th day after the last day on which such a

14 reservation could be entered, shall submit to the Committee on Merchant Marine and Fisheries

15 of the House of Representatives, and to the Committee on the Environment and Public Works of

16 the Senate, a written report setting forth the reasons why such a reservation was not entered.

17 (e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.--(l) The Secretaiy of the Interior

18 (hereineifter In this subsection referred to as the "Secretary'!, In cooperation with the Secretary

19 of State shall act on behalf of. and represent, the United States In all regards as required by the

20 Convention on Nature Protection and Wildlife Preservation In the Western Hemisphere (56 Stat

21 1354 T.S. 982, hereinafter In this subsection referred to as the "Western ConvenUon"). In the

22 discharge of these responsibilities, the Secretaiy and the Secretary of State shall consult with

23 the Secretary of Agriculture, the Secretary of Commerce, and the heads of other agencies with

24 respect to matters relating to or affecting their areas of resjHjnslbillty.

25 (2) The Secretary and the Secretaiy of State shall. In cooperation with the contracting parties

26 to the Western Convention and, to the extent feasible and appropriate, with the participation of

27 State agencies, take such steps as are necessary to Implement the Western Convention. Such

28 steps shall include, but not be limited to~
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1 (A) cooperation with contracting parties and International organizations for the purpose

2 of developing personnel resources and programs that will facilitate implementation of

3 the Western Convention;

4 (B) Identification of those species of birds that migrate between the United States and

5 other contracting parties, and the habitats upon which those species depend, and the

6 Implementation of cooperative measures to ensure that such species will not become

7 endangered or threatened; and

8 (C) Identification of measures that are necessary and appropriate to Implement those

9 provisions of the Western Convention which address the protection of wild plants.

10 (3) No later than September 30. 1985, the Secretary and the Secretary of State shall submit

1 1 a report to Congress describing those steps taken In accordance with the requirements of this

12 subsection and Identifying the principal remaining actions yet necessary for comprehensive and

13 effective Implementation of the Western Convention.

14 (4) The provisions of this subsection shall not be construed as affecting the authority.

15 jurisdiction, or responsibility of the several States to manage, control, or regulate resident fish

16 or wildlife under State Jaw or regulations.

17

18 PROHIBITED ACTS

19

20 SEC.-9 10. (a) GENERAL.--(l) Except as provided in secUons 6(g)(2) and 10 of this Act, with

2 1 respect to any endangered species of fish or wildlife listed pursuant to section 4 of this Act it is

22 unlawful for any person subject to the Jurisdiction of the United States to—

23 (A) import any such species into, or expwrt any such species from the United States:

24 (B) take any such species within the United States or the territorial sea of the United

25 States;

26 (C) take any such species upon the high seas;

27 (D) possess, sell, deliver, carry, transport, or ship, by any means whatsoever, any such

28 species taken In violation of subparagraphs (B) and (C);

49



327

I (E) deliver, receive, carry, transport, or ship In Interstate or foreign commerce, by any

2, means whatsoever and In the course of a commercial activity, any such species

3 (F) sell or offer for sale In Interstate or foreign commerce any such species; or

4 (G) violate any regulation pertaining to such species or to any threatened species of fish

5 or wildlife listed pursuant to section 4 of this Act and promulgated by the Secretary

6 pursueint to authority provided by this Act

7 (2) Except as provided In sections 6(g)(2) and 10 of this Act. with respect to any endangered

8 species of plants listed pursuant to section 4 of this Act. It Is unlawful for any jjerson subject to

9 the JurlsdicUon of the United States to --

ip (A) Import any such species Into, or export any such species from, the United States: (B)

11. remove and reduce to possession any such species from areas under Federal

12 jurisdiction: maliciously damage or destroy any such species on any such area; or

13 remove, cut. dig up. or damage or destroy any such species on any other area In

14 knowing violation of any law or regulation of any state or In the course of any violation

15 of a state criminal trespass law;".

16 (C) deliver, receive, cany, transport, or ship In Interstate or foreign commerce, by any

17 means whatsoever and In the course of a commercial activity, any such species;

18 (D) sell or offer for sale In Interstate or foreign commerce any such species; or

19 (E) violate any regulation pertaining to such species or to any threatened spiecies of

20 plants listed pursuant to section 4 of this Act and promulgated by the Secretary

21
•

pursuant to authority provided by this Act

22 {b)(l) SPECIES HELD IN CAPTTVITY OR CONTROLLED ENVIRONMENT.-- The provisions of

23 subsecUons (a)( 1)(A) and (a)(1)(G) of this section shall not apply to any flsh or wildlife which was

24 held In capUvity or In a controlled environment on (A) December 28. 1973. or (B) the date of the

25 publication in the Federal Register of a final regulation adding such flsh or wildlife species to

26 any Ust published pursuant to subsection (c) of section 4 of this Act Provided, That such hold-

27 Ing and any subsequent holding or use of the flsh or wildlife was not In the course of a

28 commercial activity. With respect to any act prohibited by subsections (a)(1)(A) and (a)(1)(G) of
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1 this section which occurs after a period of 180 days from (1) December 28. 1973. or (11) the date

2 of publication in the Federal Register of a final regulation adding such fish or wildlife species to

3 £iny list published pursuant to subsection (c) of section 4 of this Act, there shall be a rebuttable

4 presumption that the fish or wildlife involved In such act Is not entitled to the exemption

5 contained In this subsection.

6 (2)(A) The provisions of subsections (a)(1) shall not apply to—

7 (1) any raptor legally held In captivity or In a controlled environment on the effective date

8 of the Endangered Species Act Amendments of 1978; orfil) any progeny of any raptor

9 described In clause (I); until such time as any such raptor or progeny is Intentionally re-

10 turned to a wild state.

1 1 (B) Any person holding any raptor or progeny described In subparagraph (A) must be able to

12 demonstrate that the raptor or progeny does, in fact, qualify under the provisions of this

13 paragraph, and shall maintain and submit to the Secretary, on request, such inventories,

14 documentation, and records as the Secretary may by regulation require as being reasonably

15 appropriate to carry out the purposes of this paragraph. Such requirements shall not unneces-

16 sarlly duplicate the requirements of other rules and regulations promulgated by the Secretary.

17 (C) VIOLATION OF CONVENTION. --
(1) It Is unlawful for any person subject to the

18 Jurisdiction of the United States to engage in any trade In any specimens contrary to the

19 provisions of the Convention, or to possess siny specimens traded contrary to the provisions of

20 the Convention, Including the definitions of terms In article I thereof.

21 (2) Any importation Into the United States of fish or wildlife shall, If-

22 (A) such fish or wildlife is not an endangered species listed pursuant to section 4 of this

23 Act but is listed In Appendix 11 of the Convention;

24 (B) the taking and exportation of such fish or wildlife is not contrary to the provisions of

25 the Convention and all other applicable requirements of the Convention have been

26 saUsfled;

27 (C) the applicable requirements of subsections (d), (e), and (f) of this section have been

28 satisfied; and
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1 (D) such Importation Is not made In the course of a commercial activity;

2 be presumed to be am Importation not In violation of any provision of this Act or any

3 regulation Issued pursuant to this Act

4 (d) IMPORTS AND EXPOFTTS.--

5 (1) IN GENERAL."It <s unlawful for any person, without first having obtained

6 permission irom the Secretary, to engage In buslness--(A) as an Importer or exporter of

7 fish or wildlife (other than shellfish and fishery products which (1) are not listed

8 pursuant to section 4 of this Act as endangered species or threatened species, and (11)

9 are imported for purposes of human or animal consumption or taken In waters under

the jurisdiction of the United States or on the high seas for recreational purposes) or

II plants: or .. -i ii i

-

•2 (B) as an Importer or exporter of any amount of raw or worked African elephant ivory.

13 (2) REQUIREMENTS.--Any person required to obtain permission under paragraph (1) of

14 this subsection shall—

15 (A) keep such records as will fully and correctly disclose each importation or

16 exportaUon of fish, wildlife, plants, or African elephant ivory made by him and

17 the subsequent disposiUon made by him with respect to such fish, wildlife,

18 plants, or ivory;

19 (B) at all reasonable times upon notice by a duly authorized representative of the

Secretary, afford such representative access to his place of business, an

21 opportunity to examine his Inventory of Imported fish, wildlife, plants, or African

22 elephant Ivory and the records required to be kept under subparagraph (A) of

23 this paragraph, and to copy such records; and

24 (C) file such reports as the Secretary may require.

25 (3) REGULATIONS."The Secretary shall prescribe such regulations as are necessary

26 and appropriate to carry out the purposes of this subsection.

27 (4) RESTRICTION ON CONSIDERATION OF VALUE OR AMOUNT OF AFRICAN

28 ELEPHANT IVORY IMPORTED OR EXPORTED. -In granting permission under this
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1 subsection for Importation or exportation of African elephant ivoiy, the Secretary shall

2 not vary the requirements for obtaining such permission on the basis of the value or

3 amount of Ivory imported or exported under such permission, (e) REPORTS.—It is

4 unlawful for any person importing or exporting fish or wildlife (other than shellfish and

5 fishery products which (1) are not listed pursuant to section 4 of this Act as endangered

6 or threatened species, and (2) are imported for purposes ofhuman or animal

7 consumption or taken in waters under the Jurisdiction of the United States or on the

8 high seas for recreational purposes) or plants to fail to file any declaration or report as

9 the Secretary deems necessary to facilitate enforcement of this Act or to meet the

10 obligations of the Convention.

11 (f) DESIGNATION OF PORTS. -
(1) It is unlawful for any person subject to the JtuisdlcUon of

12 the United States to import into or export from the United States any fish or wildlife (other than

13 shellfish and fishery products which (A) are not listed pursuant to section 4 of this Act as

14 endsingered species or threatened species, and (B) are imported for purposes of hunuui or

15 animal consumption or taken in waters under the Jurisdiction of the United States or on the

16 high seas for recreational purposes) or plants except at a port or ports designated by the

17 Secretary of the Interior. For the purposes of facilitating enforcement of this Act and reducing

1 8 the costs thereof, the Secretary of the Interior, with approval of the Secretary of the Treasury

19 and after notice and opportunity for public hearing, may, by regulation, designate ports and

20 change such designations. The Secretary of the Interior, under such terms and conditions as

21 he may prescribe, may permit the importation or exportation at nondeslgnated ports In the

22 interest of the health or safety of the fish or wildlife or plants, or for other reasons if, in his

23 discretion, he deems it appropriate and consistent with the purpose of this subsection.

24 (2) Any port designated by the Secretary of the interior under the authority of section 4(d) of

'25 the Act of December 5, 1969 (16 U.S.C. 666cc-4(d), shall, if such designation is in effect on the

26 day before the date of the enactment of this Act, be deemed to be a port designated by the

27 Secretary under paragraph (1) of this subsection until such time as the Secretary otherwise

28 provides, (g) V10LAT10NS.--lt is unlawful for any person subject to the JurisdicUon of the
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1 United States to attempt to commit, solicit another to commit, or cause to be committed, any

2 offense defined In this section.

3

4 EXCEPTIONS

5

6 Sec. 40 J I. (a) PERMITS. ~ (1) The Secretary may permit, under such terms and condlUons

7 as he shall prescrlbe—

8 (A) any act otherwise prohibited by section 9 for scientific purposes or to enhance the

9 propagation or survival of the affected species. Including, but not limited to, acts

10 necessary for the establishment and maintenance of experimental populations pursuauit

11 subsection (]);
or

12 (B) any taking otherwise prohibited by secUon 9(a)(1)(B) if such taking Is Incidental to.

13 and not the purpose of. the carrying out of an otherwise lawful activity.

14 (2)(A) No permit may be Issued by the Secretary authorizing any taking referred to in

15 paragraph (1)(B) unless the applicant therefor submits to the Secretary a conservation plan

16 that specifies

17 (i) the impact which will likely result from such taking;

18 (ii) what steps the applicant will take to minimize and mitigate such Impacts, and th^

19 funding that will be available to Implement such steps;

20 (iii) what altemaUve actions to such taking the applicant considered and the reasons

21 why such alternatives are not being utilized; and

22 (Iv) such other measures that the Secretary may require as being necessary or

23 appropriate for purposes of the plan.

24 (B) If the Secretary finds, after opportunity for public comment, with respect to a permit

25 application smd the related conservation plan that—

26 (1) the taking will be Incidental; (il) the applicant will, to the maximum extent pracUcable,

27 minimize and mitigate the Impacts of such taking;

28 (iii) the applicant wlIT eifsure that adequate funding for the plan will be provided;
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1 (Iv) the taking will not appreciably reduce the likelihood of the survival and recovery of

2 the species in the wild; and

3 (v) the measures, if any. required under subparagraph (A)(iv) will be met;

4 and he has received such other assurances as he may require that the plan will be

5 implemented, the Secretary shall issue the permit The pennit shall contain such terms and

6 conditions as the Secretaiy deems necessary or appropriate to cany out the purposes of this

7 paragraph, including, but not limited to, such reporting requirements as the Secretary deems

8 necessary for determining whether such terms and conditions are being complied with.

9 (C) The cost ofany plan required by subsection (2)(A) ofa non-federal entUy shall be shared

10 between the applicant and the Secretary, subject to regulations promulgated within 60 days of

1 1 enactment of this Act When promulgating such regulations, the Secretary shall take iitio accourU

12 tlie cost ofthe plans, the abUity of the applicant to share in the costs, and the wUlingess of the

1 3 applicant to enter into voluntary agreements wtth the Secretary tofacilitate the implementation of

14 the plan. In promulgating these regulations, the Secretary shall not require such cost sharing as to

1 5 Jeopardize the economic viabUity of the applicant

16 (GD) The Secretary shall revoke a permit issued under this paragraph If he finds that the

17 permittee Is not complying with the terms and conditions of the permit

1 8 (E) Affected priavte landowner acUvttes required or allowed by this section shall not be subject

1 9 to subsection 1 02 (2) (C) and (3) of the National Envirormental Policy Act

20 (b) HARDSHIP EXEMPnONS.--(l) If any person enters into a contract with respect to a

21 species of fish or wildlife or plant before the date of the publlcaOon in the Federal Register of

22 notice of consideration of that species as an endangered species and the subsequent listing of

23 that species as an endangered species pursuant to section 4 of this Act wiU cause undue

24 hardship to such person under the contract the Secretary, in order to minimize such hardship.

25 may exempt such person from the application of section 9(a) of this Act to the extent the

26 Secretary deems appropriate If such person applies to him for such exempUon and includes

27 with such appllcaUon such information as the Secretary may require to provt such hardship;

28 except that (A) no such exempUon shall be for a duration of more than one year from the date
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1 of publication In the Federal Register of notice of consideration of the species concerned, or

2 shall apply to a quantity of fish or wildlife or plants In excess of that specified by the Secretary;

3 (B) the one-year period for those species of fish or wildlife listed by the Secretary as endsingered

4 prior to the effective date of this Act shall expire in accordance with the terms of section 3 of

5 the Act of December 5. 1969 (83 Stat. 275); and (C) no such exemption may be granted for the

6 importation or exportation of a specimen listed in Appendix I of the Convention which is to be

7 used in a commercial activity.

8 (2) As used In this subsection, the term "undue economic hardship" shall Include, but not be

9 limited to:

10 (A) substantial economic loss resulting from Inability caused by this Act to perform

1 1 contracts with respect to species of fish and wildlife entered into prior to the date of

12 publication in the Federal Register of a notice of consideration of such sjjecies as an

13 endangered species;

14 (B) substantial economic loss to persons who. for the year prior to the notice of

15 consideration of such species as an endangered species, derived a subst£intlal portion of

16 their income from the lawful taking of any listed species, which taking would be made

17 unlawful under this Act; or

18 (C) curtailment of subsistence taking made unlawful under this Act by persons (1) not

19 reasonably able to secure other sources of subsistence; and (11) dependent to a

20 substantlad extent upon hunting and fishing for subsistence: and (ill) who must engage

21 in such curtailed taking for subsistence purposes.

22 (3) The Secretary may make further requirements for a showing of undue economic hardship

23 as he deems fit. Exceptions granted under this section may be limited by the Secretary in his

24 discretion as to time, area, or other factor of applicability.

25 (C) NOTICE AND REVIEW. --The Secretary shall publish notice in the Federal Register of each

26 application for an exemption or permit which is made under this section. Each notice shall

27 Invite the submission from interested Parties, within thirty days after the date of the notice, of

28 written data, views, or arguments with respect to the application: except that such thirty-day
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1 period may be waived by the Secretary In an emergency sltuaUon where the health or life of an

2 endangered animal Is threatened and no reasonable alternative Is available to the applicant,

3 but notice of any such waiver shall be published by the Secretstry In the Federal Register within

4 ten days following the Issuance of the exemption or permit Information received by the

5 Secretary as part of any application shall be available to the public as a matter of public record

6 at every stage of the proceeding.

7 (d) PERMIT AND EXEMPTION POUCY.--The Secretary may grant exceptions imder

8 subsections (a)0)(A) and (b) of this section only if he finds and publishes his finding in the

9 Federal Register that (1) such exceptions were applied for In good faith, (2) if granted and exer-

10 clsed will not operate to the disadvantage of such endangered species, and (3) will be consistent

1 1 with the purposes Jind policy set forth In section 2 of this Act

12 (e) ALASKA NATtVES. --
(1) Except as provided in paragraph (4) of this subsection the

13 provisions of this Act shall not apply with respect to the taking of any endangered species or

14 threatened species or the importation of any such species taken pursuant to this section, by~

15 (A) any Indian, Aleut, or Eskimo who Is an Alaskan Native who resides In Alaska, or

16 (B) any non-naOve permanent resident of an Alaskan native village:

•7 if such taking is primarily for subsistence purposes. Non-edible byproducts of species

18 » taken pursuant to this section may be sold in interstate commerce when made Into

19 authentic native articles of handicrafts and clothing; except that the provisions of this

20 subsection shall not apply to any non-native resident of an Alaskan native village found

21
^

by the Secretary to be not primarily dependent upon the taking of fish and wildlife for

22 '
consumption or for the creation and sale of authentic native articles of handicrafts and

23 clothing.

24 (2) Any taking under this subsection may not be accomplished in a wasteftil manner.

25 (3) As used in this subsecOon-d) The term "subsistence" Includes selling any

26 edible portion of fish or wildlife in native villages and towns in Alaska for native

27 consumption within native villages or towns, and

57



335

1 lU) The term "authentic native articles of handicrafts and clothing" means Items

2 composed wholly or In some significant respect to natural materials, and which

3 are produced, decorated or fashioned In the exercise of tradltloned native
-t

4 handicrafts without the use of pantographs, multiple carvers, or other mass

5 copying devices. lYadltlonal native handicrafts Include, but are not limited to,
"''

6 weaving carving, stitching, sewing, lacing, beading, drawing, and painting

7 (4) Notwithstanding the provisions of paragraph (1) of this subsection, whenever the

8 Secretary determines that any species of fish or wildlife which is subject to taking under the

9 provisions of this subsection is an endangered species or threatened species, and that such

10 taking materially and negatively affects the threatened or endangered species, he may prescribe

1 1 regulations upon the taking of such species by any such Indian, Aleut, Eskimo, or non-native

12 Alaskan resident of an Alasluui native village. Such regulations may be established with

13 reference to species, geographical description of the area Included, the season for taking, or 2iny

14 other factors related to the reason for establishing such regulations and consistent with the

15 policy of this Act Such regulations shall be prescribed after a notice and hearings in the

16 affected Judicial districts of Alaska and as otherwise required by section 103 of the Marine

17 Mammal Protection Act of 1972, and shall be removed as soon as the Secretary determines that

1 8 the need for their impositions has disappeared.

19 (0(1) As used in this subsection—

20 (A) The term "pre-Act endangered species part" means—

21 (i) any sperm whale oil, including derivatives thereof, which was lawfully held

22 within the United States on December 28, 1973, in the course of a commercial

23 activity; or(il) any finished scrimshaw product, if such product or the raw

24 material for such product was lawfully held within the United States on

25 December 28. 1973, In the course of a commercial activity.
'^'

26 (B) The term "scrimshaw product" means any art form which Involves the

27 substantial etching or engraving of designs upon, or the substantial carving of

28 figures, patterns, or designs from, any bone or tooth of any marine meimmal of

S8

9

^1
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1 the order Cetacea. For purposes of this subsection, polishing or the adding of

2 minor superficial markings does not constitute substantial etching, engraving,

3 or carving.

4 (2) The Secretary, pursuant to the provisions of this subsection may exempt, if such

5 exemption Is not In violation of the Convention, £iny pre-Act endangered species part from one

6 or more of the following prohibitions:

7 (A) The prohibition on exportation from the United States set forth in section 9(a)(1)(A) of

8 this Act

9 (B) Any prohlblUon set forth in section 9(a)(1) (E) or (F) of this Act

10 (3) Any person seeking an exemption described In paragraph (2) of this subsection shall

1 1 make application therefor to the Secretary in such form and manner as he shall prescribe, but

12 no such application may be considered by the Secretary unless the application—

13 (A) is received by the Secretary before the close of the one year period beginning on the

14 date on which regulations promulgated by the Secretary to carry out this subsection

15 first take effect;

16 (B) contains a complete and detailed inventory of all pre-Act endangered species parts

17 for which the applicant seeks exemption;

18 (C) is accompanied by such documentation as the Secretsiry may require to prove that

19 any endangered species part or product claimed by the applicant to be a pre-Act

20 endangered species part is in fact such a part; and(D) contains such other information

21 as the Secretary deems necessary and appropriate to carry out the purposes of this

22 subsection.

23 (4) If the Secretary approves any application for exemption made under this subsection, he

24 shall issue to the applicant a certificate of exemption which shall specify—

25 (A) any prohibition in section 9(a) of this Act which is exempted;

26 (B) the pre-Act endangered species parts to which the exemption applies;

27 (C) the period of time during which the exemption is In effect, but no exemption made

28 under this subsection shall have force and effect after the close of the three-year period

59



337

1 beginning on the date of Issuance of the certificate unless such exemption Is renewed .

2 under paragraph (8); and i:

3 (D) any term or condition prescribed pursuant to paragraph (5) (A) or (B), or both, which

4 the Secretary deems necessary or appropriate.
'

5 (5) The Secretary shall prescribe such regulations as he deems necessary and appropriate to

6 carry out the purposes of this subsection. Such regulations may set forth--

7 (A) terms and conditions which may be Imposed on applicants for exemptions under

8 this subsection (Including, but not limited to. requirements that applicants register

9 inventories keep complete sales records, permit duly authorized agents of the Secretary

10 to Inspect such Inventories and records, and periodically file appropriate reports with i>,

H ' the Secretary); and ' '

12 (B) terms and condlUons which may be imposed on any subsequent purchaser of any i ;

13 pre-Act endangered sijecles part covered by an exemption grjinted under this

14 subsection; - "'

15 to Insure that any such part so exempted Is adequately accounted for and not disposed of ^;

16 contrary to the provisions of this Act. No regulaUon prescribed by the Secretary to carry out the t

17 purposes of this subsecUon shall be subject to secUon 4(fl(2)(A)(i) of this Act

1 8 (6)(A) Any contract for the sale of pre-Act endangered species parts which Is entered Into by ^ i

19 the Administrator of General Services prior to the effective date of this subsection and pursuant ' ;

20 to the noUce published In the Federal Register on Januarys, 1973. shall not be rendered ,. Ot

21 Invalid by virtue of the fact that fulfillment of such contract may be prohibited under secUon i
'

22 9(a)(l)(Fl.

23 (B) In the event that this paragraph is held Invalid, the validity of the remainder of the Act 'J.

24 including the remainder of this subsecUon. shall not be affected. ' S

25 (7) Nothing In this subsection shaU be construed to— ! 2i

26 (A) exonerate any person from any act committed In violation of paragraphs (1)(A). (1)(E). iti,

27 or ( 1)(F) of secUon 9(a) prior to the date of enactment of this subsecUon; or ^ C

28 (B) immunize any person from prosecuUon for any such act ^il' • SJ ?-
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1 (8)(A)(i) Any valid cerUflcate of exemption which was renewed after October 13. 1982, and

2 was in effect on March 31, 1988, shall be deemed to be renewed for a 6-month period beginning

3 on the date ofenactment of the Endangered Species Act Amendments of 1988. Any person

4 holding such a certificate may apply to the Secretary for one additional renewal of such

5 certificate for a period not to exceed 5 years beglrming on the date of such enactment

6 (B) If the Secretary approves any application for renewal of an exemption under this

7 paragraph, he shall issue to the applicant a certificate of renewal of such exemption which

8 shall provide that all terms, conditions, prohibitions, and other regulations made applicable by

9 the previous certificate shall remain in effect during the period of the renewal.

10 (C) No exemption or renewal of such exemption made under this subsection shall have force

1 1 and effect after the expiration date of the certificate of renewal of such exemption issued under

12 this paragraph.

13 (D) No person may, after January 31, 1984, sell or offer for sale in interstate or foreign

14 commerce, any pre-Act finished scrimshaw

15 product unless such person holds a valid certificate of exemption issued by the Secretaiy under

16 this subsection, and unless such product or the raw material for such product was held by

17 such person on October 13, 1982.

18 (g) In connection with any action alleging a violation of section 9 any person claiming the

19 benefit of any exemption or permit under this Act shall have the burden of proving that the

20 exemption or permit is applicable, has been granted, and was valid and in force at the time of

21 the alleged violation.

22 (h) CERTAIN ANTIQUE ARTICLES.--! 1) Sections 4(d). 9(a). and 9(c) do not appty to any article

23 whlch-

24 (A) is not less than 100 years of age:

25 (B) is composed in whole or in part of any endangered species or threatened species

26 listed under section 4;

27 (C) has not been repaired or modified with any part of any such species on or after the

28 date of the enactment of this Act; and
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1 (D) Is entered at a port designated under paragraph (3). '

2 (2) Any person who wishes to Import an article under the exception provided by this ?

3 subsection shall submit to the customs officer concerned at the time of entry of the article such

4 documentation as the Secretary of the Treasury, after consultation with the Secretary of the

5 Interior, shall by regulation require as being necessary to establish that the article meets the

6 requirements set forth in paragraph (1) (A). (B). and (C).

7 (3) The Secretary of the Treasury, after consultation with the Secretary of the Interior, shall

8 designate one port within each customs region at which articles described In paragraph (1) {A), S

9 (B), and (C) must be entered into the customs territory of the United States.

10 (4) Any person who imported, after December 27, 1973, and on or before the date of the 0.

1 1 enactment of the Endangered Species Act Amendments of 1978, any sirtlcle described In

12 paragraph (1) which—

13 (A) was not repaired or modified after the date of importation with any part of any

14 endangered species or threatened species listed under section 4; !'i

15 (B) was forfeited to the United States before such date of the enactment, or is subject to

16 forfeiture to the United States on such date of enactment, pursuant to the assessment d !

17 of a civil penalty under section 11; and V!

18 (C) Is In the custody of the United States on such date of enactment;may, before the close of the <ii

19 one-year period beginning on such date of enactment make application to the Secretary for <fi

20 return of the article. Application shall be made in such form and manner, and contain such ;
f*.

2 1 documentation, as the Secretary prescribes. If on the basis of any such application which Is : 1

22 timely filed, the Secretary is satisfied that the requirements of this paragraph are met with re- ;"

23 spect to the article concerned, the Secretary shsdl return the article to the applicant and the fH

24 importation of such article shall, on and after the date of return, be deemed to be a lawful /

25 importation under this Act. t .

26 (1) NONCOMMERCIAL TRANSSHIPMENTS.--Any importation Into the United States of fish or '. :

27 wildlife shall, if--
"
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1 (1) such fish or wildlife was lawfully taken and exported from the country of origin and

2 country of reexport. If any:

3 (2) such fish or wildlife Is In transit or transshipment through any place subject to the

4 Jurisdiction of the United States en route to a country where such fish or wildlife may be

5 lawfully Imported and received:

6 (3) the exporter or owner of such fish or wildlife gave explicit Instructions not to ship

7 such flsh or wildlife through any place subject to the Jurisdiction of the United States,

8 or did all that could have reasonably been done to prevent transshipment and the

9 circumstances leading to the transshipment were beyond the exporter's or owner's

10 control

1 1 (4) the applicable requirements of the Convention have been satisfied; and

12 (5) such importation Is not made in the course of a commercial activity,

13 be an importation not in violation of any provision of this Act or any regulation issued pursuant

14 to this Act while such fish or wildlife remains in the control of the United States Customs

15 Service.

16 0) EXPERIMENTAL POPULATIONS. -(1) For purposes of this subsection, the term

17 "experimental population" means any population (including any offspring arising solely

18 therefrom) authorized by the Secretary for release under paragraph (2), but only when, and at

19 such times as, the ftopulation is wholly separate geographically from nonexperimental

20 populations of the same species.

21 (2)(A) The Secretary may authorize the release (and the related transportation) of any

22 population (including eggs, propagules, or individuals) of an endangered sjjecles or a

23 threatened species outside the current range of such species if the Secretary determines that

24 such release will further the conservation of such sp>ecies.

25 (B) Before authorizing the release of any population under subparagraph (A), the Secretary

26 shall by regulation identify the population and determine, on the basis of the best available

27 Information, whether or not such population is essential to the continued existence of an

28 endangered species or a threatened species.
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1 (C) For the purposes of this Act. each member of an experimental population shall be treated

2 as a threatened sjjecles. except that— '.

3 (1) solely for purposes of section 7 (other than subsection (a)(1) thereon, an experimental '

4 population determined under subparagraph (B) to be not essential to the continued *

5 existence of a species shall be treated, except when It occurs In an area within the ^

6 National Wildlife Refuge System or the National Park System, as a species proposed to *

7 be listed under section 4; and f

8 (11) critical habitat shall not be designated under this Act for any experimental

9 p>opulation determined under subparagraph (B) to be not essential to the continued

10 existence of a species.

1 1 (3) The Secretary, with respect to populations of endangered species or threatened species

12 that the Secretary authorized, before the date Or the enactment of this subsection, for release

13 In geographical areas separate from the other populations of such species, shall determine by

14 regulation which of such populations are an experimental population for the purposes of this

15 subsection and whether or not each is essential to the continued existence of an endangered

16 species or a threatened species.

17

18 PENALTIES AND ENFORCEMENT

19

20 SEC. 1 1 . (a) CIVIL PENALTIES.--( 1) Any person who knowingly violates, and any person

21 engaged in business as an importer or exporter of fish, wildlife, or plants who violates, any

22 provision of this Act, or any provision of any permit or certiflcate Issued hereunder, or of any

23 regulation issued in order to Implement subsection (a)0}(A), (B), (C), P), (E), or (F). (a)(2)(A), (B)

24 (C), or (D), (c), (d) (other than regulation relating to recordkeeping or filing of reports), (f), or (g)

25 of section 9 of this Act, may be assessed a civil penalty by the Secretary of not more than

26 $25,000 for each violation. Any person who knowingly violates, and any person engaged In

27 business as an imjjorter or exporter offish, wildlife, or plants who violates, any provision of any

28 other regulation Issued under this Act may be assessed a civil penalty by the Secretary of not
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1 more than $12,000 for each such violation. Any person who otherwise violates any provision of

2 this Act, or any regulation, permit, or certificate Issued hereunder, may be assessed a civil

3 penalty by the Secretary of not more than $500 for each such violation. No penalty may be as-

4 sessed under this subsection unless such person Is given notice and opportunity for a hearing -

5 with respect to such violation. E^ch violation shall be a separate offense. Any such civil penalty

6 may be remitted or mitigated by the Secretary. Upon any failure to pay a penalty assessed

7 under this subsection, the Secretary may request the Attorney General to institute a civil action

8 in a district court of the United States for any district in which such person is found resides, or

9 transacts business to collect the penalty and such court shall have Jurisdiction to hear and

10 decide any such action. The court shall hear such action on the record made betore the Secre-

1 1 taiy and shall sustain his action If it Is supported by substantial evidence on the record

12 considered as a whole.

13 (2) Hearings held during proceedings for the assessment of civil penalties by petragraph (1) of

14 this subsection shall be conducted in accordance with section 554 of title 5, United States

15 Code. The Secretary may issue subpoenas for the attendance and testimony of witnesses and

16 the production of relevant papers, books, and documents, and administer oaths. Witnesses

17 summoned shall be paid the same fees and mileage that are paid to witnesses in the courts of

18 the United States. In case of contumacy or refusal to obey a subpoena served upon any person

19 pursuant to this paragraph, the district court of the United States for any district In which

20 such person is found or resides or transacts business, upon application by the United States

21 and after notice to such person, shall have jurisdiction to issue an order requiring such p>erson

22 to appear and give testimony before the Secretary or to appear and produce documents before

23 the Secretary, or both, and any failure to obey such order of the court may be punished by

24 such court as a contempt thereof.

25 (3) Notwithstanding any other provision of this Act, no civil ptenalty shall be imposed if it can

26 be shown by a preponderance of the evidence that the defendant committed an act based on a

27 good faith belief that he was acting to protect himself or herself, a member of his or her family.

28 or any other individual from bodily harm, from any endangered or threatened species.
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1 (4) NotLL'llhstanding any other provision ofthis Act no civil penalty shall be irrxposed on State

2 and/or local ojjicialsfor performing their duties required by, and in compliance with State and

3 local law that expands the protection and/or conservation ofa species.

4 (b) CRIMINAL VIOLATIONS.~(l) Any person who knowingly violates any provision of this Act

5 of any permit or certificate Issued hereunder, or of any regulation Issued in order to implement

6 subsection (a)0)(A), (B), (C). P). (E). or (Fl; (a)(2)(A). (B). (C). or (D). (c). (d) (other than a

7 regulation relating to recordkeeping, or filing of reports), (f). or (g) of section 9 of this Act shall

8 upon conviction, be fined not more than $50,000 or Imprisoned for; not more than one year, or

9 both. Any person who knowingly violates any provision of any other regulation issued under

10 this Act shall, upon conviction be fined not more than $25,000 or Imprisoned for not more than

1 1 six months, or both.

12 (2) The head of any Federal agency which has issued a lease, license, permit or other

13 agreement authorizing a person to import or export fish, wildlife, or plants, or to operate a

14 quarantine station for Imported wildlife, or authorizing the use of federal lands, including

15 grazing of domestic livestock, to any person who is convicted of a criminal violation of this Act

16 or any regulation, permit or certificate issued hereunder may immediately modify, suspend or

17 revoke each lease, license, permit, or other agreement. The Secretary shall also suspend for a

18 period of up to one year, or cancel any Federal hunting or fishing permits or stamps issued to

1 9 any person who Is convicted of a criminal violation of any provision of this Act or any

20 regulation, permit, or certificate Issued hereunder The United States shall not be liable for the

21 payments of any comjjensation. reimbursement, or damages in connection with the

22 modification, suspension, or revocation of any leases, licenses permits stamps, or other

23 agreements pursuant to this section.

24 (3) Notwithstanding any other provision of this Act. it shall be a defense to prosecution under

25 this subsection if the defendant committed the offense based on a good faith belief that he was

26 acting to protect himself or herself, a member of his or her family, or any other individual, fi-om

27 bodily harm from any endangered or threatened spyecles.
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1 (4) Notwithstanding any other provision oj this Act, no criminal penalty shall be imposed on State

2 and/or local ojficialsfor performing their duties required by. and in conypliance with Suite and

3 local law that expands the protection cmd/or conservation ofa species..

4 (c) DISTRICT COURT JURISDICnON--The several district courts of the United States;

5 Including the courts enumerated In section 460 of OUe 28, United States Code, shall have

6 jurisdiction over any actions arising under this Act For the purpose of this Act. American

7 Samoa shall be Included within the Judicial district of the District Court of the United States for

8 the District of HawaU.

9 (d) REWARDS AND CERTAIN INCIDENTAL EXPENSES.--The Secretary or the Secretary of^

10 the Treasury shall pay, from sums received as penalties, fines, or forfeitures of property for any

1 1 violaUon of this chapter or any regulation issued hereunder (1) a reward to any person who

12 furnishes InformaUon which leads to an arrest, a criminal convicUon, civil penalty assessment,

13 or forfeiture of property for any vlolaUon of this chapter or any regulation issued hereunder.

14 and (2) the reasonable and necessary costs Incurred by any person in providing temporary care

15 for any fish, wildlife, or plant pending the dlsposiUon of any civil or criminal proceeding aUeglng

1 6 a ViolaUon of this chapter with respect to that fish, wildlife, or plant The amount of the reward.

17 If any, is to be designated by the Secretary or the Secretary of the Treasury, as appropriate. Any

1 8 officer or employee of the United States or any State or local government who furnishes

19 mformaOon or renders service In the performance of his offlclal duties Is ineligible for payment

20 under this subsecUon. Whenever the balance of sums received under this section and section

21 6(d) of the Act of November 16. 1981 (16 U.S.C. 3375(d)) as penalties or fines, or firom

22 forfeitures of property, exceed $500,000. the Secretary of the Treasury shall deposit an amount

23 equal to such excess balance in the cooperaUve endangered species conservation fund

24 established under section 6(1) of this Act

25 (e) ENFORCEMENT. --(1) The provisions of this Act and any regulations or permits issued

26 pursuant thereto shall be enforced by the Secretary, the Secretary of the Treasury, or the

27 Secretary of the Department in which the Coast Guard is operating: or all such Secretaries.

28 Each such Secretary may utilize by agreement with or without reimbursement, the personnel.
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1 services, and facilities of any other Federal agency or any State agency for purposes of en-

2 forcing this Act. !.

3 (2) The Judges of the district courts of the United States and the United States magistrates .t,

4 may within their respective jurisdictions, upon proper oath or affirmation showing probable ^

5 cause, issue such warrants or other process as may be required for enforcement of this Act and -

6 any regulation issued thereunder. >

7 (3) Any person authorized by the Secretary, the Secretary of the Treasury, or the Secretary of

8 the Department in which the Coast Guard Is operating, to enforce this Act may detain for J

9 Inspection and Inspect any package, crate, or other container. Including its contents, and aU . f

"

10 accompanying documents, upon importation or exportation. Such persons may make arrests

1 1 without a warrant for any violation of this Act if he has reasonable grounds to believe that the ;

12 person to be arrested is committing the violation In his presence or view and may execute and

13 serve any arrest warrant, search warrant, or other warrant or civil or criminal process issued

14 by any officer or court of competent Jurisdiction for enforcement of this Act. Such person so i-

15 authorized may search and seize, with or without a warrant, as authorized by law. Any fish,

16 wildlife, property, or item so seized shall be held by any person authorized by the Secretary, the -
1

17 Secretary of the Treasury, or the Secretary of the Department In which the Coast Guard Is

1 8 operating pending disposition of civil or criminal proceedings, or the Institution of an action In s
•

19 rem for forfeiture of such fish, wildlife, property, or item pursuant to paragraph (4) of the

20 subsection; except that the Secretary may, in lieu of holding such fish, wildlife, property, or o

21 item, permit the owner or consignee to post a bond or other surety satisfactory to the Secretary,

22 but upon forfeiture of any such property to the United States, or the abandonment or waiver of ;

23 any claim to any such property. It shall be disposed of (other than by sale to the general public)

24 by the Secretary in such a manner consistent with the purposes of this Act, as the Secretary

25 shall by regulation prescribe.

26 (4)(A) All fish or wildlife or plants taken, possessed, sold, purchased, offered for sale or

27 purchase, transported, delivered, received, carried, shipped, exported, or imported contrary to
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1 the provisions of this Act, any regulation made pursuant thereto, or any permit or certificate

2 Issued hereunder shall be subject to forfeiture to the United States.

3 (B) All guns, traps, nets, and other equipment, vessels, vehicles, aircraft, and other means of

4 transportation used to aid the taking possessing, selling, purchasing, ofiferlng for sale or

5 purchase, transporting, delivering, receiving, carrying, shipping, exporting, or importing of any

6 fish or wildlife or plants in violation of this Act. any regulation made pursuant thereto, or any

7 permit or certificate issued thereunder shall be subject to forfeiture to the United States upon

8 conviction of a criminal violation pursuant to section 1 1(b)(1) of this Act

9 (5) All provisions of law relating to the seizure, forfeiture, and condemnation of a vessel for

10 violation of the customs laws the disposition of such vessel or the proceeds from the sale

1 1 thereof, and the remission or mitigation of such forfeiture, shall apply to the seizures and

12 forfeitures Incurred or alleged to have been incurred under the provisions of this Act Insofar as

13 such provisions of law are applicable and not inconsistent with the provisions of this Act;

14 except that Eill powers, rights, and duties conferred or Imposed by the customs laws upon any

1 5 ofiicer or employee of the Treasury Department shall, for the purposes of this Act. be exercised

1 6 or performed by the Secretary or by such persons as he may designate.

17 (6) The Attorney General of the United States may seek to enjoin any person who is alleged to

18 be in violation of any provision of this Act or regulation Issued under authority thereof.

19 (fl REGULATIONS.--The Secretary, the Secretary of the Treasury, and the Secretary of the

20 Department in which the Coast Guard is operating, are authorized to promulgate such

21 regulations as may be appropriate to enforce this Act, and charge reasonable fees for expenses

22 to the Government connected with permits or certificates authorized by this Act including

23 processing applications and reasonable inspections, and with the transfer, board, handling, or

24 storage of fish or wildlife or plants and evidentiary items seized and forfeited under this Act. All

25 such fees collected pursuant to this subsecUon shall be deposited in the Treasury to the credit

26 of the appropriation which is current and chargeable for the cost of furnishing the services.

27 Appropriated funds may be expended pending reimbursement from parties in interest.
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1 (g) CITIZEN SUITS.Il) Except as provided In paragraph (2) of this subsection any person may

2 commence a civil suit on his own behalf--

3 (A) to enjoin any pcroon. Including the United States and any other governmental

4 Instrumentality or agency (to the extent permitted by the eleventh amendment to the

5 Constitution), who Is alleged to be in violation of any provision of this Act or regulation

6 Issued under the authority thereof: or

7 (B) to compel the Secretary to apply, pursuant to section 6(g)(2)(B) (11) of this Act. the

^ prohibitions set forth in or authorized pursuant to secUon 4(d) or section 9(a)(1)(B) of

9 this Act with respect to the taking of any resident endangered species or threatened

10 species within any State: or
,

11 ^ (C) against the Secretary where there is alleged a failure of the Secretary to perform any

12 act or duty under section 4 which Is not discretionary with the Secretary. _

13 (D) hid not against q[Jected private landowners alleged to have violated the Act

14 The district courts shall have Jurisdiction, without regard to the amount in controversy or the

15 citizenship of the parties , to enforce any such provision or regulation or to order the Secretary

16 to perform such act or duty, as the case may be. In any civil suit commenced under ,.,__

\1 subparagraph (B) the district court shall compel the Secretary to apply the prohlbiUon sought if

18 the court finds that the allegation that an emergency exists is supported by substantial evl-

19 dence. .- - .^ i, . , :
. ,, .-, '".t

20 (2)(A) No action maybe commenced under subparagraph (1)(A) of this section-

al (i) prior to sixty days after written notice of the violation has been given to the Secretary.

22 and to any alleged Federal violator of any such provision or regulation:

23 (ii) if the Secretary has commenced action to impose a penalty pursuant to subsection

24 (a) of this section; or

25 (ill) if the United States has commenced and is diligently prosecuUng a criminal action

26 in a court of the United States or a State to redress a violation of any such provision or

27 regulation.

28 (B) No action may be commenced under subparagraph (1)(B) of this section—
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1 (1) prior to sixty days sifter written notice has been given to the Secretary setting forth

2 the reasons why an emergency Is thought to exist with respect to an endangered species

3 or a threatened species in the State concerned; or

4 (11) If the Secretary has commenced and Is diligently prosecuting action under section

5 6(g)(2)(B) (11) of this Act to determine whether any such emergency exists.

6 (C) No action may be commenced under subpeiragraph (1)(C) of this section prior to sixty

7 days after written notice has been given to the Secretary: except that such action may be

8 brought Immediately after such notification In the case of an action under this section

9 respecting an emergency posing a significant risk to the well being of any species of fish or

10 wildlife or plants.

1 1 (3)(A) Any suit under this subsection may be brought in the Judicial district in which the

12 violation occurs.

13 (B) In any such suit under this subsection in which the United States is not a party, the

14 Attorney General, at the request of the Secretary, may intervene on behalf of the United States

15 as a matter of right. (4) The court, in issuing any final order In emy suit brought pursuant to

16 paragraph (1) of this subsection, may award costs of litigation (including reasonable attorney

1 7 and expert witness fees) to any party, whenever the court determines such award Is

18 appropriate.

19 (5) The Injunctive relief provided by this subsection shall not restrict any right which any

20 person (or class of persons) may have under emy statute or common law to seek enforcement of

21 any standard or limitation or to seek any other relief (including relief against the Secretary or a

22 State agency).

23 (h) COORDINATION WITH OTHER LAWS.--The Secretary of Agriculture and the Secretary

24 shall provide for appropriate coordination of the administration of this Act with the

25 admlnistraUon of the animal quarantine laws (21 U.S.C. 101-105 lll-135b. and 612-614) and

26 secUon 306 of the TariffAct of 19-0 (19 U.S.C. 1306). Nothing In this Act or any amendment

27 made by this Act shall be construed as superseding or limiting in any manner the functions of

28 the Secretary of Agriculture under any other law relating to prohibited or restricted
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1 importations or possession of animals and other articles and no proceeding or determination

2 under this Act shall preclude any proceeding or be considered determinative of any Issue of fact

3 or law In any proceeding under any Act administered by the Secretary of Agriculture. Nothing

4 In this Act shall be construed as superseding or limiting In any manner the functions and

5 responsibilities of the Secretary of the Treasury under the TartfTAct of 1930, Including, without

6 limitation, section 527 of that Act (19 U.S.C. 1527). relating to the Importation of wildlife taken.

7 killed, possessed, or exported to the United States In violation of the laws or regulations of a

8 foreign country. ., • , •.,-',
9 •-;-,-- ?!-Oi-n-re.-'-r :..-; . ENDANGERED PLANTS

10 -vi .'..,.' a-'' 3: ''.-it,. ! -

- " :;'—;- •-''-:-^- '•'

11 SEC. 43 13. The Secretary of the Smithsonian Institution, in conjunction with other affected

12 agencies, is authorized and directed to review (1) species of plants which are now or may
'

13 become endangered, or threatened and (2) methods of adequately conserving such species, and

14 to report to Congress, within one year after the date of the enactment of this Act. the results of

15 such review including recommendations for new legislation or the amendment of existing ^I

16 legislation.

17 ......v^.
.-...-

18 CONFORMING AMENDMENTS

19 '

20 SEC. +3 J4. (a) SubsecUon 4(c) of the Act of October 15. 1966 (80 Stat. 928. 16 U.S.C.

21 668dd(c)), is further amended by revising the second sentence thereof to read as follows: "With

22 the exception of endangered species and threatened species listed by the Secretary pursuemt to

23 section 4 of the Endangered Species Act of 1973 In States wherein a cooperative agreement

24 does not exist pursuant to section 6(c) of that Act. nothing In this Act shall be construed to

25 authorize the Secretary to control or regulate hunting or fishing of resident fish and wildlife on

26 lands not within the system."

27 (b) SubsecUon 10(a) of the Migratory Bird ConservaUon Act (45 Stat 1224. 16 U.S.C. 715i(a))

28 and subsecUon 401(a) of the Act ofJune 15. 1935 (49 Stat. 383, 16 U.S.C. 715s(a)) are each
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1 amended by striking out "threatened with extinction," and inserting in lieu thereof the

2 following: "listed pursuant to section 4 of the Endangered Species Act of 1973 as endangered

3 species or threatened species."

4 (c) SecUon 7(a)(1) of the Land and Water Conservation Fund Act of 1965 (16 U.S.C.

5 4601-9(a)(l)) Is amended by striking out~

6 THREATENED SPECIES.—For any national area which may be authorized for the

7 preservation of species of fish or wildlife that are threatened with extinction." and

8 Inserting in lieu thereof the following:

9 ENDANGERED SPECIES AND THREATENED SPECIES.--For lands waters, or Interests

10 therein, the acquisition of which Is authorized under section 5(a) of the Endangered

1 1 Species Act of 1973, needed for the purpose of conserving endangered or threatened

12 species of fish or wildlife or plauits."

13 (d) The first sentence of section 2 of the Act of September 28. 1962, as amended (76 StaL

14 653, 16 U.S.C. 460k- 1). is amended to read as follows:

15 'The Secretary is authorized to acquire areas of land, or interests therein, which are

16 suitable for--

17 "(1) incidental fish and wildlife-oriented recreational development;

18 "(2) the protection of natural resources

19 "(3) the conservation of endangered species or threatened species listed by the Secretary

20 pursuant to section 4 of the Endangered Species Act of 1973; or

21 "(4) carrying out two or more of the purposes set forth in paragraphs (1) through (3) of

22 this section, and are adjacent to, or within, the said conservation areas, except that the

23 acquisition of any land or Interest therein pursuant to this section shall be

24 accomplished only with such funds as may be appropriated therefor by the Congress or

25 donated for such purposes, but such property shall not be acquired with funds obtained

26 from the sale of Federal migratory bird hunting stamps."

27 (e) The Marine Mammal Protection Act of 1972 (16 U.S.C. 1361 1407) is amended--
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1 (1) by striking out "Endangered Species Conservation Act of 1969" In section 3(1)(B) thereof

2 and Inserting In lieu thereof the following:

3 "Endangered Species Act of 1973";

4 (2) by striking out "pursuant to the Endangered Species Conservation Act of 1969" in

5 section 101(a)(3)(B) thereof and Inserting in lieu thereof the following: "or threatened

6 species pursuant to the Endangered Species Act of 1973" .. ,. n,,'

7 (3) by striking out "endangered under the Endangered Species Conservation Act of

8 1969" in section 102(b)(3) thereof £ind inserting In lieu thereof the following: "an

9 endangered species or threatened species pursuant to the Endangered Species Act of

10 1973": and .,-.'

1 1 (4) by striking out "of the Interior and revisions of the Endangered Species List,

12 authorized by the Endangered Species Conservation Act of 1969," in section 202(a)(6)

1 3 thereof and inserting in lieu thereof the following: "such revisions of the endangered

14 species list and threatened species list published pursuant to section 4(c)(1) of the

15 Endangered Species Act of 1973".

16 (0 SecUon 2(1) of the Federal Environmental Pesticide Control Act of 1972 (Public Law

17 92-516) is amended by striking out the words "by the Secretary of the Interior under Public

18 Law 91-135" and Inserting In lieu thereof the words "or threatened by the Secretary pursuant

19 to the Endangered Species Act of 1973".

20

2 1 FEDERALADVISORY COMMTTTEE ACT

22

23 SEC. 15. Notwithstanding any other provision of law, no activity engaged in by State.or locxd

24 oJTicials or ajjecled private properly owners, pursuant to this Act. shall be subject to the Federal

25 Advisory Committee Act
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]
REPEALER

2

3 SEC. 44tJ5. The Endangered Species Conservation Act of 1969 (sections 1 through 3 of the

4 Act of October 15, 1966. and sections 1 through 6 of the Act of December 5. 1969; 16 U.S.C.

5 668aa"668cc-6, is repealed. All regulations promulgated pursuant to enactment oj the

6 Endangered Species Act of 1973, and all subsequent amendments thereto, shall remain in ejfect

7 no lotiger than one calendar year qjter the enactment of this Act. or until the promulgation ofnew

8 regulalions deivloped pursuant to (his Act, whichever comesfirst.

9

10 AUTHORIZATION OF APPROPRIATIONS

11

12 SEC. -ISt 16. (a) IN GENERAL. --Except as provided in subsections [b). (c). and (d), there are

13 authorized to be appropriated—

14 (1) not to exceed $35,000,000 for fiscal years 198896 through 2000 . $36,500,000 for

15 fiGcal year 1080. $38.000.000 for fiooal year 1000, $30 500,000 for fiooal year 1001. and

16 $11.500.000 for fiscal year 1992 to enable the Department of the Interior to cany out

17 such functions and responslbiliUes as it may have been given under this Act;

18 (2) not to exceed $5,750,000 for fiscal years 198896 through 2000. $6,250,000 for each

19 of figoal yearo 1080 and 1000. and $6,750,000 for each of flsoal ycaro 1991 and 1992 to

20 enable the Department of Commerce to cany out such functions and responsibilities as

21 It may have been given under this Act; and

22 (3) not to exceed $2,200,000 for fiscal years 198896 through 2000 . $2,100,000 for each

23 of flsoal years 1989 and 1000. and $3.600.000 for oach of fiscal ycaro 1001 and 1092 .

24 to enable the Department ofAgriculture to carry out its functions and responsibilities

25 with respect to the enforcement of this Act and the Convention which pertain to the

26 importation or exportation of plants.

27 (b) EXEMPTIONS FROM ACT.-There are authorized to be appropriated to the Secretary to

28 assist him and the Endangered Species Committee In carrying out their functions under
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1 secUon 7 (e), (g) and (h) not to exceed $600,000 for each for fiscal years 198896. 198997.

2 199GS. 199i9. and 4e932000.
' '•

3 (C) CO^A^NTION IMPLEMENTATION.-There are authorized to be appropriated to the

4 Department of the Interior for purposes of carrying out section 8A(e) not to exceed $400,000 for

5 each of fiscal years 198896. 198997. and 199098. and $500,000 for each of fiscal years 19919

6 and 49932000, and such sums shall remain available until expended.

7

8 EFFECTIVE DATE

9

10 SEC. 4«r 1 7. This Act shall take effect on the date of its enactment.

11 MARINE MAMMAL PROTECTION ACT OF 1972

12

13 SEC. 4^ 18. Except as otherwise provided In this Act no provision of this Act shetll take

14 precedence over any more restrictive conflicting provision of the Marine Msunmal Protection Act

15 of 1972.

16 ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE

'7

18 SEC. 48t 19. On or before January 15. 1990, and each January 15 thereafter, the Secretary

19 of the Interior, acting through the Fish and Wildlife Service, shall submit to the Congress an

20 annual report covering the preceding fiscal year which shall contain—

21 (1) an accounting on a species by species basis ef/or all reasonably unidentifiable

22 Federal expenditures made primarily for the conservation of endangered or threatened

23 species pursuant to this Act; and

24 (2) an accounting on a species by species basis for all reasonably Identifiable

25 expenditures made primarily for the conservation of endangered or threatened species

26 pursuant to this Act by states receiving grants under section 6r; and
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1 (3) an accoimOry on a species by species basisfor aU. reasonably idenH/Jobte

2 expenditures made primarilyfor the conservation ofendangered and threatened species

3 by private interests acting pursuant to this Act

4
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ENDANGERED SPECIES ACT
REAUTHORIZATION

THURSDAY, JULY 20, 1995

U.S. Senate,
Committee on Environment and Public Works,
Subcommittee On Drinking Water, Fisheries and

Wildlife,
Washington, DC.

NATIONAL AND INTERNATIONAL SPECIES CONSERVATION

The subcommittee met, pursuant to recess, at 9:04 a.m. in room
406, Dirksen Senate Office Building, Hon. Dirk Kempthome (chair-
man of the subcommittee) presiding.

Present: Senators Kempthome, Thomas, Warner, Reid, and
Chafee [ex officio].

OPENING STATEMENT OF HON. DIRK KEMPTHORNE,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator Kempthorne. Ladies and gentlemen, good morning. I'll

call this hearing to order. I would like to welcome all of you to the
discussion that will take place and also to acknowledge that Sen-
ator Chafee, the chairman of the Full Environment and Public
Works Committee, is here with us this morning and we appreciate
that greatly.

Today we hold the second in a series of hearings on the Endan-
gered Species Act. In this hearing we will explore the recovery,
delisting and downlisting provisions in the Endangered Species
Act. We will also examine the effect that ESA has internationally.

Before this hearing is over, I hope we will all agree that the ESA
recovery process, as mandated by law and implemented by regula-
tion, must be changed. All of us should agree that recovery plans
should be timely written, based on science, involve the State and
local governments and their citizens who are directly affected, offer

decisionmakers options for protecting species while at the same
time minimizing their effects on the human species. If we can
achieve these goals, we will reduce the cjniicism and downright
anger among folks whose lives are adversely affected by this Act.

It is important to understand the recovery process. In simple
terms, once a species is listed as threatened or endangered, the
Fish and Wildlife Service or National Marine Fisheries Service may
prepare a recovery plan for that species

—but they don't have to.

While that plan is being prepared. Fish and Wildlife Service or the
National Marine Fisheries Service must be consulted and approve
any activity involving Federal actions that might affect the species.

(355)
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This often results in recovery decisions being made without or be-

fore a systematic recovery plan is available.

The recovery process with or without a plan is slow, lacks impor-
tant data and leaves in limbo a number of projects and activities.

Listen to these facts:

The February 1995 issue of Conservation Biology said that there
were huge delays in the writing of 314 recovery plans completed
through August 1991. The average time—and I repeat, the average
time—it took to write a recovery plan involving an animal was 11.3

years. For plants, it took 4.1 years.
Once they were finally written, 81 percent of recovery plans

lacked significant biological data. As one measure of the lack of sci-

entific data, only 44 percent of original recovery plans bothered to

estimate the target number for species the recovery plans sought
to protect. Of those which did provide a target, nearly half were

guesses or best estimates and were not derived from census or

sample surveys.
One of the authors of this survey, Michael Scott of the University

of Idaho, is with us today and I look forward to his testimony.
The National Wilderness Institute found that little good science

went into several recovery plans. They quoted recognizable sci-

entists who said, and now I quote, with regard to the Cave Cray-
fish, "Sufficient data to estimate population size or trends is lack-

ing." With regard to the Knowlton Cactus, quote, "There is inad-

equate biological data for this cactus." The Louisiana Pearlshell

Mussel, quote, "There is practically no information on the life his-

tory, population levels and habitat requirements for this species."
I would ask that we now make part of the record these two reports.
While the recovery plans is being prepared, many projects and

activities are left in limbo waiting for section 7 consultation by
Federal agencies. Those who write the recovery plans are not the

ones that implement it, often making the recovery plan irrelevant.

If a landowner performs activities that are consistent with a recov-

ery plan, that action can be challenged and stopped. Moreover, the

recovery plan does not make Federal agencies accountable for their

actions in recovering species.
In my mind, the recovery process ought to be the heart and soul

of the Endangered Species Act, and it is not. It's a hollow shell of

what it ought to be. I'll ask witnesses their thoughts for making
the recovery plan process meaningful and effective, but it seems to

me that changes are needed to reduce the time taken to prepare
the plans, to involve peer reviewed science in their development, to

give policymakers alternatives in recovery species that take into ac-

count ways to minimize effects on citizens and to involve State and
local officials and citizens directly affected by recovery plans in the

drafting of a recovery plan.
I know firsthand how the recovery process affects real people.

Take, for example, Idaho's experience with salmon. The sockeye
has been listed as an endangered species and a recovery plan is

being developed by the National Marine Fisheries Service. That

plan leaves out an important segment of the salmon life cycle, and
that is the ocean. Salmon spend two-thirds of their lives at sea.

Yet, National Marine Fisheries Service does not analyze the ocean

part of the salmon habitat, nor address the challenges that face the
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fish there. The writing of an adequate, effective, specific plan for

the salmon is essential for the people of Idaho because jobs and
livelihoods hang in the balance.

The IdaPine Lumber mill in Grangeville, ID, recently was forced

to close its doors, costing 150 mill workers their jobs due to the
lack of an adequate recovery plan for the salmon.
The recovery process raises the related issue of delisting or

downlisting species no longer threatened or endangered. Right now
we have nearly 1000 species on the threatened or endangered spe-
cies list but fewer than 10 species have been delisted.

The final issue that we will look at today are the international
issues of poaching and illegal trade, and the effect of the Endan-
gered Species Act and the convention on International Trade on the

management of resources. I will have more to say about this issue
after we conclude testimony this morning.
With that, let me call upon Senator Chafee for comments he

would like to make.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator Chafee. Thank you very much, Mr. Chairman, and I'm

delighted you're holding this hearing today focusing on these two

points—on the species recovery and on the international issues. I

know you join with me giving a special warm greeting and welcome
to the Director of the Fish and Wildlife Service, Ms. Mollie Beattie,
who is with us today.
Ms. Beattie. Thank you. Senator.
Senator Chafee. I know I speak for all of us in wishing you the

very best in the days ahead.
It seems to me during these discussions on the listings and con-

sultations and all of that, sometimes we lose sight of the ultimate

goal of the Endangered Species Act, which the chairman has spo-
ken about, and that's the recovery. While it's true there has been
what seems to be a dismal record out there, there have been some
successes with whooping cranes, brown pelicans, peregrine falcons.

Speaking of peregrine falcons, in Tuesday's newspaper I think ev-

erybody saw that the peregrine falcon has come back, at least two
some degree. A baby one was bom 75 feet up on the national
shrine of the immaculate conception—that's a good place to be
bom, I guess.

[Laughter.]
Senator Chafee. It's very, very exciting about the peregrine fal-

con. It's interesting that they were nearly wiped out by the DDT.
Then we banned the DDT and they're coming back, slowly but they
are coming back.

However, as the chairman pointed out, many species are lan-

guishing on the endangered species list. Almost half of the threat-
ened and endangered species listed in the United States are not
covered by approved recovery plans, and that's what we've got to

get on with.

I would like to make several points in connection with the recov-

ery plans:
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First, I think recovery efforts should focus on groups of species
that are dependent upon the same habitat. The name of this game
is habitat, I think.

Second, local governments—and the chairman touched on this—
local governments, and landowners, and businesses, and other

members of the public affected by the recovery plans ought to be

involved in the development and the implementation of the plans.

Third, as stated in the National Academy of Scientists report,
"No recovery plan, however good it might be, will prevent extinc-

tion or promote recovery if it is not implemented expeditiously." In

other words, we've got to get on with this.

Now the second phase of today's hearing deals with the inter-

national conservation efforts. We're going to consider how our na-

tion's obligation under CITES is proceeding.
I think we've got to bear this in mind in our country. What kind

of a message would the United States be sending around the world

if we were to eliminate or weaken substantially the protections of

the Endangered Species Act. Our Act has been a model that's been
used worldwide by nations seeking to conserve biodiversity. If a

powerful and rich nation like ours can't do anything in this area,

how do we expect these other countries to do something?
So we really are a role model and the role of role models is to

be a model, and, therefore, that puts extra pressure on us, and I

think we've got to step up to the mark. It's significant that two of

our witnesses have traveled from Africa who are going to be testify-

ing today.
So, Mr. Chairman, I think you've put together a very, very good

hearing today, and if I'm sometimes coming and going, it's only be-

cause in the Finance Committee we have a hearing on Medicare,

something I've been deeply involved with. So I'll be trying to ride

two horses at once, probably both unsuccessfully.
Thank you.
[The statement and article submitted by Senator Chafee follow:]

Statement of Hon. John H. Chafee,
U.S. Senator from the State of Rhode Island

Mr. Chairman, thank you for scheduling this hearing to consider two important

aspects of the Endangered Species Act—species recovery, and international issues.

I am especially pleased to welcome the Director of the Fish and Wildlife Service,

MolUe Beattie, this morning.
Sometimes it seems that—during all the hours of discussion of listings and con-

sultations, and prohibitions and permits—we lose sight of the ultimate goal of the

Endangered Species Act. What's that? The recovery of the wildlife and plants that

are on the threatened and endangered species list.

While many decry what they view as the dismal record of the ESA, the Act has

helped achieve some extraordinary successes. Populations of whooping cranes,

brown pelicans, and peregrine falcons have come back from near extinction. Grizzly

bear populations have rebounded and are likely to be delisted altogether. Both the

California gray whale and the American alligator have been removed from the list

of threatened and endangered species. And, our national symbol—the bald eagle
—

has been saved.

However, many species are languishing on the endangered species list. And, al-

most half of the threatened and endangered species Usted in the United States are

not covered by approved recovery plans.
The recovery requirements under Section 4 of the ESA are auite general and open

ended. Perhaps this makes sense. The factors that threaten the survival of a Usted

species and the economic considerations at issue are probably
as varied as the spe-

cies themselves. Certainly the scientific issues related to recovery—concerning such
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things as population viability levels and habitat needs—are often complex and dif-

ficult.

After considering the record of the ESA, a few things do seem clear:

First, recovery efforts should focus on groups of species that are dependent on the

same habitat or ecosystem in order to make the best use of our limited resources.

Second, local governments and landowners, businesses and other members of the

public affected by recovery plans must be involved in the development and imple-

mentation of these plans for them to succeed.

And, third, as stated in a report of the National Academy of Scientists, "no recov-

ery plan, however good it might be, will help prevent extinction or promote recovery

if it is not implemented expeditiously."
I hope that today's witnesses will address some of these points.

Mr. Chairman, international conservation efforts are ofl^n overlooked as we con-

sider the effects of the ESA. I am pleased that the Subcommittee is making an effort

to consider how the Act works to fulfill our nation's obligation under CITES (the

Convention on International Trade in Endangered Species of Wild Fauna and

Flora), and how our actions affect foreign species and foreign governments.
Another international concern that we should keep in mind is: what kind of mes-

sage would the United States be sending around the world if we were to eliminate

or weaken substantially the protections of the ESA? Our Endangered Species Act

has been a model used worldwide by nations seeking to conserve biodiversity. If our

powerful country will not preserve habitat necessary to maintain its diversity of

wild flora and fauna, what standing do we have with foreign nations who we hope
will curtail activities that destroy their natural resources?

It is significant that two of our witnesses have travelled from Africa to present
their views on the ESA. I look forward to hearing from them, and from all the wit-

nesses, and to working together toward thoughtful, relevant solutions to the prob-

lems that exist under the ESA.
Thank you.

Saving North America's Beleaguered Bats

(By Merlin D. Tuttle)

No stealth aircraft could be more sophisticated than this California leaf-nosed bat.

It swoops so quietly through the desert night that it is called a "whispering bat."

Its eyes can spot a sleeping insect, and its huge ears can
pick up the sounds of a

caterpillar's munching jaws. Only on the darkest of nights does this bat activate its

xiltimate detector: Through its nose it emits high-frequency, low-intensity echo-

location signals created by contracting muscles in its larynx. Sound waves return

to its ears after bouncing off doomed prey.
This amazing bat is one of 44 North American species studied by the author. He

has long emphasized the beneficial nature of bats, which feed voraciously on insect

pests that yearly cost farmers and foresters billions of dollars in losses. Bats also

pollinate plants and disperse their seeds. Although many myths have been dis-

pelled, bats still need protection from vandals and from the growing practice of seal-

ing up caves and mines that the animals need to survive.

For a wildlife conservationist trying to make a convert, there's nothing more help-

ful than a good object lesson in economics—especially if the animals in need of pro-

tection have been maligned as much as bats.

In 1968 I was a young zoologist in Tennessee studjdng bats and attempting to

change public misconceptions about them. I had banded thousands, and wnile ob-

serving their migratory movements, I met an old farmer near Knoxville who had

a cave on his property that sheltered a large colony of gray bats, a species that had
dwindled alarmingly because of persecution. When I asked permission to investigate

his cave, he said, "Fine, but please kill all the bats you can find." He gave no spe-

cific objections. He simply didn't want bats on his land.

I found the cave and its bats and saw immediately why this particular colony had
been little disturbed—a deep stream flowed into and through the cave.

I needed a rubber raft and chest waders to make it inside, where I found about

50,000 gray bats, mostly females nursing their young. Beneath their roost I also dis-

covered numerous insect wings, including those of potato beetles. Next to the cave

lay a large field of the farmer's potatoes.
When I showed a handful of the wings to the farmer, he knew exactly which in-

sects they belonged to and how damaging they
were to his crop. But he had no idea

that the bats were eating the beetles. He suddenly realized what an asset he owned.
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and it completely changed his attitude about bats. When I saw him again years
later, he was still keeping a watchful eye on that cave.
Of the world's nearly 1,000 species of bats, 44 sweep across the night skies of

North America. I have concentrated on many of these species the past few years,
although I have studied bats around the globe. North American bats are essential
to keeping populations of night-flying insects in balance. Individual bats can catch
hundreds nourly, and large colonies eat tons nightly, including countless beetles and
moths that cost farmers and foresters a fortune, not to mention mosquitoes in our
backyards. A colony of iust 150 big brown bats can eat enough cucumber beetles
each summer to protect local farmers from 18 million of their rootworm larvae. This
pest alone costs U.S. growers a billion dollars annually.
Bats in the deserts of the U.S. Southwest perform an invaluable service by polli-

nating the region's most important cactus species, feeding on nectar and transfer-

ring pollen from plant to plant by night, just as insects do by day. Bats also feed
on cactus fruits and disperse their seeds in flight with their droppings.
The image of bats has become a lot more appealing since the founding of Bat Con-

servation International (BCD in 1982. Many myths have been largely debunked—
that bats are blind, will tangle in people's hair, and are usually rabid.
None of these statements is true.

In fact, the odds of contracting rabies from a bat are extremely remote for anyone
who simplv leaves them alone. Even sick bats rarely attack people or pets, although
they may bite in self-defense, like any wild animal, and should be handled only by
experts.

Increased awareness of bats' beneficial nature has stimulated some protection. I

have often worked with pest-control operators who previously poisoned bats, in-

structing them on how to exclude unwanted bats from buildings by hanging netting
loosely over their entrance and exit holes. This allows bats to leave but prevents
their return. BCI has also worked with leaders in the cave exploration community,
and many spelunkers now avoid caves when bats are present.
Yet serious threats remain, including outright kilhng of bats, destruction or dis-

turbance of their cave habitats, and, recently, increasea closing of abandoned mines.
Six bat species in the U.S. are endangered, and 18 others are candidates for addi-
tion to the endangered species list. With 24 species out of 44 in such dire straits,
bats as a group rank as the most endangered land mammals in the U.S.^ven
though a few individual colonies number in the millions.
Caves sometimes bring out the worst in people. In Alabama, where I did my doc-

toral research, Hambrick Cave once sheltered a colony of 250,000 gray bats, many
of which I banded. Suddenly, in 1973, they all vanished. I discovered that visitors

had built fires in the cave entrance, suffocating many of the bats, and Fourth of

July revelers had exploded fireworks inside, apparently killing the rest.

My reporting of this and similar calamities helped lead to the gray bat's addition
to the endangered list. Fortunately, there is a happy ending. The Tennessee Valley
Authority, which owns the cave, blocked the entrance to humans but left a way for

new bats to enter, and today the Hambrick Cave gray-bat colony has rebuilt to

300,000.
Disturbances need not be extreme to be fatal, for bats are very sensitive. Most

North American bats use caves to hibernate, from September to April or May, and
many also raise their young in them during summer. Bats reproauce at a slower
rate than any other small mammal, with most females giving birth to just one pup
each year. In winter even conscientious cave explorers can wake up hibernating
bats. Each time a bat is awakened, it loses roughly 2 months' worth of its stored
fat and thus may not survive until spring.
When nursing, mothers and pups cluster in huge colonies, warming the cave with

their body heat. A disturbance often breaks the colony into smaller groups. Then
the temperature drops, and the young may not grow fast enough to survive.

As their roosts are disturbed, bats are forced to move into fewer caves in greater
and greater numbers, making them even more vulnerable to disaster. During the
1950's dozens of caves in Florida sheltered colonies of a few thousand bats each. I

watched as one cave was buried beneath a town's new city dump and others were
bulldozed shut by landowners worried about personal-injury lawsuits. One cave was
opened to public exploration; another was commercialized.

By the 1980's the remaining bats were crammed into only a few caves, which were

partly flooded and thus less disturbed by people. Those caves became death traps
in the devastating flood caused by tropical storm Alberto in July 1994. About a

quarter of a million bats drowned in just one cave.

Inexorably, bats are running out of space, funneled from natural habitat into arti-

ficial substitutes that are effective but risky, like abandoned mines. Shut down
when their pay dirt played out or by hard economic times, hundreds of thousands
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of these mines pit the U.S., especially in the West, the Great Lakes region, and the

Northeast, as well as Canada and Mexico. For many bats, mines have oecome shel-

ters of last resort. Roughly half of more than 6,000 mines recently surveyed showed

signs of bat use. Ten percent of mines in the West contained important colonies; for

mines in the North and East the figiu-e is almost certainly higher.
While abandoned mines provide good shelter for bats, they pose hazards for peo-

ple.
Mines regarded as dangerous nave long been boarded up or filled with earth

Dv bulldozers, seldom with regard for any bats inside. Millions of bats, which create

the largest colonies of any mammal, have already been buried by this practice or

been forced to seek shelter elsewhere. This dilemma is becoming acute, because

many States, spurred by human accidents in such mines, have stepped up the clo-

sure rate.

To protect both people and bats, over the past 5 years more than a hundred stur-

dy gates have been constructed at mine entrances, allowing bats to pass through
but keeping people out. Millions of bats have been saved by these gates, often built

jointly by BCI, mining companies, and government agencies. In fact, some closed

mines previously occupied by bats have been reopened and gated. This happened
near Altoona, PA, where a mine in Canoe Creek State Park now boast the State's

largest hibernating bat colony, which includes five different species.

Perhaps BCI's best experience in helping to save an abandoned mine for bats .

came in the town of Iron Mountain, Michigan. In November 1992 local cave explorer
Steve Smith had descended by rope into the 300-foot-deep vertical entrance of the

Millie Hill Mine, scheduled to be closed within months. Where iron ore had once

been excavated, he discovered the second largest hibernating population of bats in

North America—nearly one million little brown and big brown oats. Steve imme-

diately called BCI to help save them.
When I arrived in Iron Mountain, I sensed suspicion in the air. When Bob

Doepker, a Michigan Department of Natural Resources biologist, and I telephoned
city and mining officials, no one returned our calls. We were sure they feared an
attack by aggressive environmentalists, so we set about trying to reassure the com-

munity. I arranged to speak to classes at two elementary schools and to introduce

the cKildren to live bats (I seldom travel without at least one for show-and-tell pur-

poses).
The kids were immediately fascinated by the bats. I promised to show them even

more if they would bring their parents to another talk I had arranged for the next

night at the public library.
To everyone's surprise about 300 parents and children showed up. By the end of

the evening minds were open, and bats had new friends. Businesses offered to do-

nate materials, and volunteers offered their labor to build a heavy steel cage over

the Millie Hill mine shaft. Now the people of Iron Mounteiin are very proud of their

bat sanctuary.
Equally important, loced mine inspectors are now cooperating to locate and protect

other mines where bats live.

On the Federal level, last year BCI and the U.S. Bureau of Land Management
jointly ftinded a partnership called the North American Bats and Mines Project. The

goals: to educate landowners and land managers to survey for bats before mines are

closed and, if important colonies are present, to construct more of those bat-friendly

gates.
This is the kind of education BCI has always promoted. One of our earliest

achievements was to persuade people to auit poisoning bats in Wisconsin buildings,

keeping them out instead. This happened in the early 1980's, when I was curator

of mammals at the Milwaukee Public Museum.
Milwaukee's phone book listed an

entry
under "Bats"—my number, often called

by people alarmed by a bat encounter. One morning I took a call from a woman

Earalyzed
with fear. She said she and her husband had spent the previous night

arricaded in their home, blocking every possible entryway into the house against

attacking bats that had nearly "gotten them."
I asked her to describe the bats.

" Small and orange,
"
she said. Hmmm. I quickly

deduced that the winged creatures that had terrified the couple were not "attacking
bats" but hundreds ofmonarch butterflies that had paused to rest in their yard dur-

ing the fall migration.
On another occasion, a county park superintendent told me that four people had

been attacked by bats in one of nis parks. The victims were receiving rabies inocula-

tions and were threatening to sue the county. When I investigated, the demon bats

turned out to be a female screech owl guarding her nest low in a tree. When pass-

ersby came too close, she struck their heads from behind. This happened always at

dusk, and the victims blamed their ambush on the bats they saw swooping nearby,
rather tihan the unseen owl.
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Avoiding controversy and promoting partnership have always been at the heart
of BCI's philosophy, and it's usually worked . . . eventually. Bats are often much
easier and less costly to protect than other animals. Many live in large groups in
well-defined locations, such as caves, mines, and bridge crevices, where a little pro-
tection can go a long way.
Bats just need a Tittle kind attention, but it's hard to come by. According to a re-

cent University of Chicago study,
the Federal Grovemment spends nearly $5 million

trying to save one Florida panther, $184,000 for each grizzly bear, more than $1.5
milUon per California condor—and less than $3 on an endangered gray bat. Given
their ecological and economic value, bats are an especially good investment.
As BCI worked to raise public awareness in Milwaukee, a greater opportunity was

unfolding a thousand miles to the south in Austin, TX. Spanning Town Lake on the
Colorado River, Austin's downtown Congress Avenue Bridge was renovated in 1980.

Many Mexican free-tailed bats had lost their caves in the area, and it didn't take
them long to find the new crevices under the bridge just the right size to let them
squeeze in.

There they snooze during the day, between 750,000 and 1.5 million of them, the

largest urban bat colony in North America. At night they emerge to hunt insects,
creating swirling skeins visible for miles around-a spectacle as grand as Carlsbad
Cavern s famed New Mexico colony, which has declined to less than a million.
At first the people of Austin saw a nightmare instead of a spectacle. As the bats

took wing, all the old bat bugaboos arose from the populace. Newspapers ran head-
lines like "Bat Colonies Sink Teeth Into City." People eagerly signed petitions de-

manding that the bats be exterminated, and the 'Texas Department of Transpor-
tation began research into ways to evict the bats.

To me the situation represented a tremendous opportunity. In 1986 I moved BCI
to Austin and began trying to reduce fear with reason. Skeptics abounded. Upon our
arrival a Texas magazine joshed us with a Bum Steer award. But as I introduced
Austinites to their bats through lectures, talk shows, and audiovisual programs for

schools, people quicklv changed their minds.
For example, the "Texas Department of Transportation has come full circle. After

I spoke at a bridge designers conference, the department funded major research to

design more bat-friendly bridges. "We have about six million bats already living in

59 'Texas bridges,
"
says structural engineer Mark J. Bloschock, "and we'll be build-

ing 15 to 20 new bridges a year that together will accommodate a million new bats."

Now when the bats stream out of the bridge at dusk, it's cause for celebration.

Awaiting the event, bat-watchers spread blankets on the riverbank; above it, res-

taurants are packed with onlookers. Curious tourists come from around the world
to this self-proclaimed Bat Capital of America to view the bats. Outdoor parties fea-

ture bat detectors, electronic receivers that can be tuned to ultrasonic frequencies
emitted by bats. When the detectors beep, guests scan the sky.
Some Austinites who feared the bats a decade ago are among BCI's members, now

nearly 13,000 strong. Our projects have been fruitful. We bought Bracken Cave, 60
miles southwest of Austin, to protect 20 million Mexican free-tailed bats, the world's

largest colony of bats. We sponsor workshops nationally to teach wildlife managers
and conservationists how to protect bats. We also have developed partnerships with
State and Federal agencies. We're working with Mexican ofticials to gain better pro-
tection for several species that winter in Mexico before migrating to the U.S. for the
summer.
We publish special bat-house plans for both backyard amateurs and professional

biologists, many of whom participate in our North American Bat House Research

Project. They share information and experiment with new designs and locations for

the houses. Some individuals have attracted 2,000 to 10,000 bats apiece.
More than 10 years ago, when I was still in Milwaukee, an Oregon farmer named

Tony Koch called me seeking information about bat houses. He had already reduced
his need to use pesticides by building more than 800 birdhouses. He hoped to cut

down the pesticides
—and the insects—even more by attracting bats.

Tony built three bat houses. After 3 years, he finally found five little brown bats

in one house. Then he began trying different kinds of wood, aged wood, and dif-

ferent locations. Now he has four bat houses of varying designs on his bam, nine

nursery boxes inside the bam, and eight boxes on wooden posts around his fir trees.

They are occupied by several thousand contented little brown bats.

Once Tony's com crop was infested with com earworms, with an average of one
to four of those destructive moth larvae per ear. For the past several years he has
had none. The farmer's friends have come home to roost.

Senator Kempthorne. Mr. Chairman, thank you, and we appre-
ciate whatever time you can devote to this. I will mention we've
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held field hearings out in Idaho and Oregon, and again I was very

delighted that Senator Chafee joined us for those hearings. During
the August recess it is my intent that we will hold additional hear-

ings throughout the United States, and again the chairman has in-

dicated that he will join us for that.

So that's real dedication on his part.
Senator Chafee. Well, I must say, Mr. Chairman, I didn't con-

sider it exactly extra arduous duty to go to Idaho. You've got a

lovely State and you gave us a very, very interesting and construc-

tive time there, and I'm sure also of the visits that we make in the

August recess.

I'm so optimistic when we talk about the August recess—we're

assuming there will be one.

[Laughter.]
Senator Kempthorne. If not, there may be other endangered

species around here.

I might note too that while we were on one of the field trips dur-

ing those hearings, Senator Chafee was able to walk and see one
of the dams and coming through one of the ladders, the fish lad-

ders, was a wild steelhead stock, which is rare. But he was able

to hold it, grab it with his bare hands—we have great pictures of

it—and we just thank the agency that made that all possible."
Senator Chafee. Yes, Mr. Chairman, I wasn't exactly suriB they

didn't have this stored away somewhere just to wheel out just as

we came through. That poor old steelhead has been through that

dam, it's probably about—every time outside when a so-called dig-

nitary comes by I think he's the one they run through.

[Laughter.]
Senator Kempthorne. Well, with that, we look forward to our

first panel. Certainly, we have with us, of course, Mollie Beattie,
who is the Director of the Fish and Wildlife Service, the Depart-
ment of Interior; RoUand Schmitten, the Assistant Administrator,
National Marine Fisheries Service in the Department of Com-
merce—two individuals that I have the utmost respect for with the

tough assignments that you have that you have been tackling, and
I just appreciate the working relationship that we have. So I look

forward to your testimony this morning, and your formal opening
statements will certainly be made part of the record, but I look for-

ward to any comments that you would like to make now.

So, Madam Director.

STATEMENT OF MOLLIE BEATTIE, DIRECTOR, FISH AND
WILDLIFE SERVICE, DEPARTMENT OF INTERIOR

Ms. Beattie. Thank you. Senator. It is a great privilege to come
and testify today. I compliment you on a thorough and balanced

hearing this morning. I'm always happy also to be part of what we
call now the Rollie and Mollie show.

[Laughter.]
Ms. Beattie. There was much that the Fish and Wildlife Service

can agree on with your opening comments. Senators, particularly
that recovery is really the soul and the purpose, obviously, of the

Endangered Species Act. Within recovery we really think of there

being two goals—one is short-term and one is long-term.



364

The short-term goal is to prevent extinction. It is very hard to
tell in a statistical way how well we have done at that, but we can
say that we have about 960 species, plants and animals, on the en-

dangered species list at this time, and we certainly within that

number, without knowing for how many, can take credit as Ameri-
cans for having saved a good proportion from extinction.
The long-term goal, of course, is to recover those species. Of the

roughly 960 species, we estimate that about 200 are currently sta-
ble or increasing, which means that at least for that 200 we have
pulled them one step back from extinction.

The stark reality of recovery is that quick comebacks will be
rare. If we stop and think that it has taken 100 or 200 years of

balancing effectively
—in other words, whenever a choice was to be

made between the conservation of habitat and the species in them
or economic development, for many species we have chosen eco-
nomic development. To the extent that we have 10, 5, 2 or 1 per-
cent of their natural range left, it is clear that reversing that pat-
tern of over 100 or 200 years, at a time when the population of this

country has doubled in a few short decades is quite a challenge. It

involves enormous amounts of quick, scientific research; it involves

partnerships with all jurisdictions, be they other Federal agencies.
States, private landowners, tribes and corporations; it involves a

great deal of research and public comments; and most of all, it in-

volves turning around a very precipitous decline, a trend that is

heading toward extinction in a short period of time.
One good comparison relative to the difficulty of quick turn-

arounds is that of 106 species that were listed at the time the ESA
was passed 22 years, 58 percent of those are now recovering. But
of the species listed just since 1993, only 6 percent have begun the

recovery efforts and the journey back from extinction, so I think
that shows that this is an arduous task. We, of course, would agree
that there are many ways that the recovery process can be im-

proved. The Senators have touched on some of those. We, for in-

stance, would agree that once the numerical and habitat conserva-
tion goals and regulatory protection goals have been met for a spe-
cies, they should be relativelv automatically delisted to speed up
that process. Right now the delisting process is the reverse of the

listing process, which is proposals, and research and public com-
ment. If we have set a recovery trend that sets bench marks, we
should abide by them and really speed up the delisting and what
we call the uplisting process, which is moving species from the en-

dangered list to the threatened list, which has recently happened
with our bald eagle.

I would actually like to point out, however, that the efforts to im-

prove recovery would be severely hampered by the budget cuts as-

signed by the House for the 1996 budget. In fact, if you look at the
criticisms of the Endangered Species Act, everything from the
science—and we would defend ourselves hard from those criticisms,

but, at any rate, they exist—criticism of the science to problems
with recovery to not enough effort to avoid listing. Each of those

items coming over in the House version of the 1996 budget has
been either seriously debilitated or completely unfunded.

Successful recovery efforts depend on acting early, working with

partners and maintaining an ongoing commitment to the effort.
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Again, the recovery—those funds for those kinds of efforts have
been eliminated so far from the 1996 budget.
On our international program I want to point out, as Senator

Chafee did, that it helps protect and not only fulfills a sort of moral

obligation on our part to have our citizens treat foreign species
with the conservation care they would treat those that are within

our own boundaries, but also helps to protect some of those ani-

mals that are most loved by Americans. We have consistently and
I think for a very long time recorded more mail at the Fish and
Wildlife Service on the African elephant than any other species,
and that steady stream of mail occurs whether there is a proposal
to change the management of the elephant or not. The elephants
and I think close behind them, tigers, are much loved by the Amer-
ican people.
The vehicle by which we try to affect the conservation regime for

American citizens regarding international species is through the

Convention on International Trade and Endangered Species, so-

called CITES, which is now the largest and fastest growing inter-

national treaty. There are 128 member countries and that seems
to grow with every convention of the parties. It is implemented do-

mestically by the Endangered Species Act. The purposes and in fact

the list of species protected by CITES and by the Endangered Spe-
cies Act are almost completely the same. There are some dif-

ferences. Most endangered species protection stops at the border,
and CITES protects species beyond U.S. borders. A lot of non-do-

mestic species are on the domestic endangered species list, and,
with that, we prohibit interstate and international trafficking in

those international species and add a slightly more stringent re-

striction on the importation of those species than does CITES.
CITES requires that we make a judgment, make a finding, that the

importation of another species from another country will not be to

the detriment of that species. Our requirement is actually through
the Endangered Species Act and our own policy is actually that the

importation contribute to the conservation of that species in an-

other country.
The U.S. coordinates with other parties on listings. Prior to list-

ing under the ESA for international species, our scientists consult

with the affected countries. We receive comments from other coun-

tries, and those are given full consideration before final decisions

are made on listing an international species under the Endangered
Species Act. We are working very hard on a commitment we made
at a recent convention of the parties in 1994 to improve our com-
munications with other countries and our considerations of their

views, including listings under CITES and the ESA.
I led the U.S. delegation or was the first alternate and was

present at the entire convention of the parties, conference of the

parties, in 1994. I can tell you that enormous steps were made at

that convention to improve the communication and to listen very
carefully and follow the lead of range States relative to the listing
and management of species.
The United States very strongly supports the sustainable use of

international species, especially where that contributes to commu-
nity empowerment, community economic development and commu-
nity protection

—local community protection of those species.
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In terms of the permit systems that we run under our inter-

national program for endangered species and CITES, we are con-

tinuously looking to improve that program. We have goals of a
maximum of 90 days for permits to be given under the CITES per-
mit process. We are adding additional changes and we are auto-

mating systems wherever we can, including 800 numbers for im-

porters and exporters to call, fax lines, streamline processes wher-
ever we can, and we are always pleased to consider constructive

suggestions for improving those processes.
In conclusion. Senators, I would just like to say and remind all

of us that our willingness to conserve species simply reflects the

deep appreciation Americans hold for the richness and beauty of
the natural world and an inherent understanding—and I think this

is the very most point—^that the fate of our plants and animals is

the same as the fate of humans in the long-run, both here and
abroad.
Thank you very much.
Senator Kempthorne. Ms. Beattie, thank you very much.
Mr. SCHMITTEN.

STATEMENT OF HOLLAND SCHMITTEN, ASSISTANT ADMINIS-
TRATOR, NATIONAL MARINE FISHERIES SERVICE, DEPART-
MENT OF COMMERCE
Mr. SCHMITTEN. Good morning, Mr. Chairmen and members of

the subcommittee. I am Holland Schmitten, the Assistant Adminis-
trator for Fisheries, and we are a part of NOAA, the National Oce-
anic and Atmospheric Administration. I do appreciate the oppor-
tunity to be here and to present my agency's views on the reauthor-
ization of the ESA, and we'll focus on what the committee has
asked—recovery, delisting and international efforts. I've submitted
written testimony for the record, but I do know that you have a full

schedule, and I'll just summarize my testimony for you.
Just a short personal note, I've spent the last 25 years involved

in research management—that includes timber, fish and wildlife—
the past 15 years exclusively in fisheries as a State director of fish-

eries, 11 years as a Federal regional director for 11 States, and
then the last year and a half as the national administrator. So I've

had first-hand experience in both working—well, actually, from

working both sides of the ESA issue.

As a resource manager, I would state that the ESA is our best

hope for preserving a rich, national biological heritage. I certainly
concur with Senator Chafee. In my discussions with resource man-

agers from around the world, the ESA is often used as a bench
mark for species preservation that other countries aspire to. I think
the further need for species preservation indicating how important
it is since the passage of the Act 22 years ago, it was noted in the

National Research Council's report that the current rate of species
extinction is at an all time high. Many scientists believe that the

rate has reached a crises proportion. I would say, on the other

hand, that there have been many lessons learned in the past 22

years, and it's very appropriate. The Administration and Congress
look at ways to improve the Act, its effectiveness for both species
and mankind.
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Recovery, I totally agree it is the heart and the soul of the Act.

The goals of the Act are to provide for the conservation and sur-

vival of the species, and also to recover those species that have
been listed, the self-sustaining populations no longer in need of

necessary protections. Likely, the most significant aspect of that

goal is to base the listings and recovery on good science. The NRC
found that the ESA is based on sound scientific principles. My
agency believes that these scientific principles must control deter-

minations about the listing of species and their need for recovery.
To ensure that the best scientific information is available for these

decisions, our services—both the Fish and Wildlife Service and the

National Marine Fisheries Service—published joint policies to man-
date that these high standards are now met.

For example, there is a general need to improve science by reach-

ing outside of our agencies, and that's a simple admission that the

Federal Government doesn't know everything. Further, it's our

joint policy to incorporate peer review to ensure the scientific scru-

tiny of ESA listings and recovery plans. We also recognize that the-

States—and in some cases in the Northwest—tribal governments
that possess broad trustee responsibility for fish, and wildlife and

plants. We encourage the States to provide their data, their valu-

able expertise on the status of these stocks, and we encourage them
as full partners so as not to be left out of the process.
Broad public participation and support is essential for successful

recovery efforts, and, therefore, our agencies have expanded both

Federal, local. State, tribal and other affected interests in develop-

ing strategies to implement recovery actions.

Frankly, the public has got to be involved prior to, during and
after listings, and the bottom line is that communication is going
to be an essential link in whether we have a successful recovery

plan.
We're in complete agreement with the NRC's statement that

"The protection of habitat is absolutely critical, crucial to the sur-

vival and recovery of species. Without habitat protection, a species
cannot survive, it cannot recover and there is no alternative."

Delisting . . . while the immediate goal of the ESA is to prevent
the extinction of species, the long-term goal is recovery to the point
where species can be delisted or downlisted. For example, of those

species that we manage, we recently delisted the gray whale, and
we removed it from the list of threatened and endangered species,
and there are a couple of steps outlined for doing that:

No. 1, site-specific management actions necessary to meet the

plan's goals for conservation and survival. For the gray whale, that

included no harassing, setbacks for whale watching, protections
that we worked out with the Mexican Government, international

cooperation, and the other criteria was objective measurable cri-

teria that when met results in the removal of the species from the

list. And, there again, each case is tailored to the species' need,

and, in this case, our criteria was based on historic numbers, pre-

whaling. We met and exceeded those numbers. We now have a

more robust population of gray whales than anytime in the history
of our record keeping.

International protection for fish and wildlife, for many marine-—
and in our case, all species

—
protection on an international scale is
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vitally important. Our National Marine Fisheries Service rep-
resents the largest fisheries management system in the world. We
have more shoreline than any country in the world. We oversee 2
million square miles of ocean, and we have over 300 different spe-
cies that are harvested. Many of these species are highly migratory
and they cross international boundaries annuallv. Commercial fish-

ing by foreign fleets and other foreign activities have major impacts
on America's marine resources. The U.S. initiated U.N. moratorium
on the use of large scale drift nets for ocean fishing is a very good
example of how our government can exert influences beyond our
borders.
Another example is this Nation's action to protect whales

through its membership in the International Whaling Commission.
Another way—a way that we're very proud to be supportive of is

the Fish and Wildlife Service's lead in the conservation on inter-

national trade for the endangered species of wild Fauna and Flora
CITES. We certainly commend them and support them in their ef-

forts.

While the majority of CITES listed species are under the Fish
and Wildlife jurisdiction, more recently many, many more species
are coming under the jurisdiction of the National Marine Fisheries

Service, including whales, and dolphins, sea turtles, seals, conch
and coral, and we will continue to provide this assistance through
the Fish and Wildlife Service.

In conclusion, Mr. Chairman, and members, we support keeping
provisions of the ESA that protect species that occur outside U.S.

jurisdictions. While treaties and conventions such as CITES pro-
vide essential protection for wildlife, they are limited in their appli-
cation. Our experiences have shown that in some cases for some
species we also require the necessary protections afforded under
the Endangered Species Act.

I'm proud to say that my agency is becoming more efficient. I am
learning in the last year and a half that I've been at the helm. Mr.

Chairman, I thought you might like to know that we have com-

pleted 1,260 consultations since we last visited, and that's out of

1,343 that are out there. So I feel very good about that record, and
that was because of the streamlining that we worked on together.
We're committed to treating the public fairly in carrying out this

responsibility,
and with the

policy guidelines implemented by the
Fish and Wildlife Service and the National Marine Fisheries Serv-

ice and the reforms suggested by the administration, we believe

that the Act can work even better.

Mr. Chairman, again, I look forward to working continuously
with you and the subcommittee, and I thank you for this oppor-

tunity to be here.

Senator Kempthorne. Mr. Schmitten, thank you very much.
Before we begin a round of questioning, I would like to acknowl-

edge that Senator Reid, the ranking Democratic member, is with
us.

Senator Reid, do you have any comments that you would like to

make?
Senator Reid. No comments, Mr. Chairman. Thank you.
Senator Kempthorne. All right, then what I would like to do is

begin a round of questions, and we will limit it to 5 minutes. And
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for all of you who will be testifying today, you will become familiar

with our lighting system, but green, of course, means that we have

plenty of time, yellow means we're down to one minute, red means
that we're going to be concluding.

So, with that, we will begin.
I mentioned in my opening remarks the delays that have oc-

curred in the past on preparing recovery plans, and I noticed that

in Director Seattle's statement that the Fish and Wildlife Service

has a goal of writing recovery plans within 2V2 years.
Ms. Beattie. That is true. Senator.

Senator Kempthorne. Mr. Schmitten, does the National Marine
Fisheries Service have a similar goal?
Mr. Schmitten. Mr. Chairman, we have a total of 29 listed spe-

cies, so our job is not quite as laborious as the Fish and Wildlife

Service who has over 800 listed species. Of those species, most
have recovery plans that have been completed. We understand the

need and the efficiency of moving just as quickly as possible. We
do set 2V2 years as our outside mark.
Senator KEMPTHORNE. So you believe that you're well within that

2V2 mark?
Mr. Schmitten. We strive to be well within, and we are for most

of our species.
Senator Kempthorne. What's your current recovery backlog?
Mr. Schmitten. Of the 29 listed species—just getting my infor-

mation right here—we have 10 recovery plans, eight foreign species
which do not require plans, one draft and three in progress.
Senator I^mpthorne. Would you explain for me then the man-

agement structure you have in place for tracking these recovery

plans? For example, is there a daily, or a weekly, or a monthly re-

port on the status of these recovery plans?
Mr. Schmitten. No, sir.

Senator Kempthorne. OK, and given our shared concern, I ap-

preciated your opening comments. Would you support a statutory
deadline for completing recovery plans?
Mr. Schmitten. I would.
Senator Kempthorne. Ms. Beattie, would you also support a

statutory deadline?
Ms. Beattie. Yes, Senator. Sometimes the delays in statutory

deadlines are not under our control. So, obviously, if there were ca-

veats that pointed to those kinds of delays, again, forming partner-

ships sometimes takes time and is long. But, yes, as a general goal,

we would.
Senator Kempthorne. OK, Mr. Schmitten, I would just note too,

as you know, we came through a situation in Idaho where six na-

tional forests—a Federal judge ruled that we could not continue ac-

tivity on six national forests because of the failure of the National
Marine Fisheries Service and the Forestry Department to consult,

and one of the aggravations that we find from the Forestry Divi-

sion is the fact that it was difficult to get a consultation completed
with the National Marine Fisheries Service, and this is a continual

complaint that I hear about NMFS.
Any comments on that?
Mr. Schmitten. Absolutely, Mr. Chairman, I hope you no longer

hear those complaints, and that was why I specifically wanted to
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give you our actions and consultation. Part of the process that we
had talked about before was forming a team in which all the Fed-
eral agencies would sit down at one time, review these processes,
review the projects, have the Forest Service or the action agency
identify their priorities, and we simply will meet those.

I should indicate that the lawsuit on the failure to consult was
an agreement that we had reached that we did not believe we
needed to consult, and once finding out that the courts disagreed
with that, we did meet their timeframe that resulted in the re-

moval of the injunction and no jobs were delayed or lost because
of that action. We, henceforth, are consulting on all actions—nearly
1,400 of those before us this year.
Senator Kempthorne. I think the real dilemma there is that we

have a Federal judge who says that you should have been consult-

ing so he says that we will not allow any further activity. You have
two Federal agencies then that didn't feel they had to consult.

Meanwhile, the Federal taxpayers are about ready to lose their jobs
because of this.

Mr. SCHMITTEN. Realizing that concern—and that was a real con-

cern with us, as well as certainly those whose jobs are threat-

ened—we worked around the clock, both the Forest Service and
ourselves. We met and exceeded the timeframe of the court, and I

think the court recognized that effort when they removed the in-

junction.
Senator Kempthorne. OK, Ms. Beattie, I have in my possession

a letter from the head of the recovery team for the peregrine falcon

to the Fish and Wildlife Service, which states that the service,

quote, "has damaged the credibility of the team," unquote, and that

the team, quote, "vehemently opposes the actions of the Fish and
Wildlife Service."

I also have a reply from the Fish and Wildlife Service that says
that they realize this was very unfortunate—the actions taken by
the Fish and Wildlife Service—and that the problem will be fixed,

but I understand that it has not been fixed.

Any comments on that?

Ms. Beattie. Senator, I'm sorry, if my signature appears on that

letter responding, it may have been a mechanical one.

Senator Kempthorne. It does not.

Ms. Beattie. If you could outline for me the actions that were
the target of the objections, that would be helpful.
Senator Kempthorne. Sure, your signature does not. It's by a re-

gional director and
Ms. Beattie. Whew.
[Laughter.]
Senator KEMPTHORNE. No, I wouldn't surprise you like that. The

issue was that the—and I'll just read you the sentence. "The Fish

and Wildlife Service has damaged the credibility of the Western

peregrine recovery team by circulating a highly modified version of

the addendum to the Pacific Coast and Rocky Mountain recovery

plans. The document carries our names but now includes views the

team vehemently opposes beyond the misstatements of fact." So,

again, a highly modified version still carrying the names of the

team and they absolutely disagree with those conclusions.
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Ms. Beattie. Senator, I can't give you any clarification, but I

could get back to you on that. If the objection is somehow related

to the improvement or the delisting of the falcon, I regret any mis-

understanding with the team, but, again, we aim for fairly discreet

identifiable recovery goals, which we met. If we had a breach of

protocol on the way to get there, we will look into it and I will get
back to you on it, but that doesn't take away from the fact that the

recovery goals were met and the peregrine falcon was delisted or

proposed for delisting, to be technically correct.

Senator Kempthorne. I will note that a few weeks ago I was de-

lighted to join you and Dr. Kade in that announcement of the

delisting of the peregrine falcon, and Jeff Cilek, who is the program
director for The Peregrine Fund, is one of the panelist today so that

we can discuss this whole aspect, so I appreciate that.

Ms. Beattie. Thank you, and we will get back to you on that.

Senator Kempthorne. Thank you.
All right, with that, let me call upon Senator Chafee to begin his

questions.
Senator Chafee. Thank you, Mr. Chairman.
Ms. Beattie, I would ask that you take a look at a bill that Sen-

ator McConnell introduced, and he was unable to be here today to

ask you about it, but the bill says it would require the Secretary
of the Interior to prohibit the import and export sale purchase and

possession of bear viscera or products that contain or claim to con-

tain bear viscera and for other purposes. It's an Act that's cited as

the Bear Protection Act. It's S. 968, and there is poaching taking

place because this has led—apparently bear organs such as gall
bladders are commonly used in traditional Asian medicine to treat

everything from diabetes to heart disease. So he is interested in

that legislation and I would be interested to get any comments
your ofnce could give to Senator McConnell on that.

Ms. Beattie. We would be happy to. Senator.

Senator Chafee. Now I find it difficult to understand what's tak-

ing place in the House. This isn't a totally new experience.

[Laughter.]
Senator Chafee. There are objections to the speed with which

you are proceeding in your listing and delisting, with your recovery

plans, but at the same time they eliminated all funds for listing
and prelisting in the House Interior Appropriations bill. Now
what's that going to do to your recovery efforts?

Ms. Beattie. Debilitate them rather severely. Senator, and we
agree with your analysis. If the premise is that things are moving
too slowly or that they're not as effective as they could be, how we
get to the conclusion that therefore we do less of them is perplexing
to us as well.

The prelisting money ... we sometimes suppose that the elimi-

nation of the prelisting money may reflect some member's mis-

understanding of what that is, and the term is probably mislead-

ing. Prelisting does not refer to activities that lead up to a listing.

It refers in fact to activities meant to avoid a listing. In other

words, when we see a bad situation coming, we try to immediately
go to that State, or that landowner, or whatever partner could be
and try to get a conservation plan in place that will avert the need
for a listing, and that's what the prelisting money is for.
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Senator Chafee. You know, prelisting
—maybe you ought to have

a happier term than prelisting because it suggests a listing is going
to follow. What indeed it is is sort of a warning sign that this is

a potentially endangered species coming up.
Ms. Beattie. That's right.
Senator Chafee. Sort of pre-threatened.
Ms. Beattie. That's right, that's the money we use—as I've said

many times, the Fish and Wildlife Service regards every listing as

a failure not only on our part, but on perhaps all of our society's

part, and we would prefer to avoid them at all costs where they can
be avoided on a biological basis.

Senator Chafee. Now, you've only got X amount of resources, a
finite amount of resources, and you must end up in carrying out

some kind of a prioritization, a de facto," in connection with your
recovery efforts.

How do you make those decisions?

Ms. Beattie. Senator, you're absolutely right. We do triage every
day of the week. Someone—and I haven't checked this out—^but

someone has made an equivalency between the amount of money
we have to protect and recover endangered species in this country
and the amount it takes to pave, I think, it's 1 or 2 miles of inter-

state highway, and they're roughly equivalent.
Our decision rule at the moment is the degree of endangerment.

Our scientists tried to decide which species are closest to the edge
and to go for those quickly. It is a question that has been asked

many times in this body, and there are a number of other criteria

I suppose we could use such as the role of the species in the eco-

system and make some human judgment on its significance in that

ecosystem. Some suggest that we use a cost-benefit analysis, but
none of us can figure out once you've assessed—which can be done
with some degree, I suppose, of precision

—the local economic short-

term impacts of a listing, we don't know to what you are supposed
to then compare that.

So the decision rule we use is the degree of endangerment, and
it's based on five criteria that have to do with what protections are

in place, another is what efforts are being made. It has to do with
the rate of loss of habitat, it has to do with utilization—either from

hunting or other types of use. So we look at those five criteria or

commercial use and try to decide which ones are closest to the edge
and then try to work with those first.

Senator Chafee. I know my time is up, but I just want to briefly

say that it seems to me once the species has been recovered that

the delisting procedures could be more rapid. I see—we've all seen

areas where the American bald eagle is really in abundance. You
haven't totally delisted that even now, have you?
Ms. Beattie. No, it is still

Senator Chafee. From the threatened list?

Ms. Beattie. Yes, we propose to put it—we have just put it on

the threatened list. Technically, the paperwork ended and it took

a year from the proposal to put it on "threatened" and it just
ended. But there still are places where the eagles are threatened

either through loss of habitat or particular poisoning, but they are

steadily making improvements, but it is a slow process.
Senator Chafee. Well, the
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Ms. Beattie. The place center, if I might interrupt, as I men-

tioned earlier, the way we could make progress in the delisting

process is perhaps to truncate the process itself of delisting. In

other words, if we've got those bench marks out there, why can't

we have an automotive switch when the biologists say we've met

it rather than go through the very long protected process of years
of public comment, et cetera. So that is a place I think we could

really streamline the delisting process.
Senator Chafee. Well, I think so but also I think you ought to

have a triumphant announcement when it's over with. You men-

tioned building roads. When I was Governor, we were building a

lot of roads and I would have a triumphant announcement every

quarter mile of highway, and it really worked out very well.

[Laughter.]
Senator Chafee. So I think—people are saying you're not doing

anything, but there was an article—I think it was in the Post last

week about the total Endangered Species Act is nonsense, nothing
is accomplished by it, and the only way you get a delisting is be-

cause something has become extinct.

So I think the world ought to know some of the good things

you're accomplishing.
Ms. Beattie. We would entertain a line item for fire works. Sen-

ator.

[Laughter.]
Senator Kempthorne. Senator Chafee, thank you very much.

Senator Reid.
Senator Reid. I think sometimes we tend to forget in this mod-

em, political environment that the Endangered Species Act was

signed by President Nixon, signed into law by President Nixon in

1973. This wasn't part of the great society. It was part of an effort

that was bipartisan in nature at the time, isn't that right?

Ms. Beattie. Yes, it was.

Senator Reid. You mentioned in response to Chairman

Kempthorne that you would accept a statutory deadline. What kind

of a deadline do you think would be appropriate?
Ms. Beattie. Well, we have proposed essentially a self-imposed

deadline of 2V'2 years for recovery plans, and my response to the

Chair is that, yes, we could institutionalize that deadline with

some caveats.

Senator Reid. But what kind of exceptions would you want?

Ms. Beattie. Well, there are many elements of coming into re-

covery plan agreements that are not under our control. One of

them is resources, another one is that we, of course, for practical
—

and I guess I would call them moral reasons—we need the partner-

ship of everyone who is going to be impacted and everyone who can

contribute to the conservation of the species, and sometimes that

takes a lot of time. There is also the caveat, which is one we would

have to think about hard, of scientific research. Often, we will get

news of a species that really has—whereas we can determine that

the five factors in the law that are the basis of endangerment are

applicable and operative
—no other foundation of research under

that species. So we really have to scramble to find out things about

its life history and particularly its reproductive capabilities. Some
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species only reproduce every 3, or 5 or whatever years, and that,

obviously, has a big bearing on the recovery plans.
So there would have to be some caveats, but as a self-imposed

general deadline we would—I'm sorry, as a statutory deadline that
was general with qualifications, we would certainly accept it.

Senator Reid. I've read ahead to the testimony that will be com-

ing later today, and there is a group that will testify and they've
done a lot of work on the fairy shrimp, the problem mostly in Cali-

fornia. One of the things in reading their testimony I have trouble

arriving at is a conclusion, why were these shrimp listed in the
first place?
Ms. Beattie. For the reason that I said earlier—I agreed with

the chair earlier and with Senator Chafee—that the heart and soul

of the Endangered Species Act is recovery but it's other heart and
soul is science. So this fairy shrimp was listed based on the best

available science, as reviewed by biologists all the way up the line.

Senator Reid. Would it be listed today, do you think, with
science as it is now?
Ms. Beattie. Yes, no one has presented us any data—we are al-

ways open to additional data and have invited all of our critics to

submit it. That listing was peer reviewed by academicians. I be-

lieve none of them—I should say, I believe all of them rec-

ommended the listing. The science is sound. Again, science can al-

ways be improved but the standard in the law is not beyond a rea-

sonable doubt standard, but a best available evidence, preponder-
ance of evidence standard, and this one met it, Senator.

The issue often I find—if I may editorialize—with the fairy

shrimp is simply that people don't think the fairy shrimp is impor-
tant and should not be a block for economic development. That is

an important question to ask in terms of how we list species and
which ones we choose or not to

Senator Reid. Why don't I ask that question then. Why is that

shrimp important? Why is it important?
Ms. Beattie. We believe it is ecologically important. First of all,

it meets the standards of the Act. The Act lists very detailed what
sort of

Senator Reid. Just to a layman, why is that little critter impor-
tant?
Ms. Beattie. A couple of reasons—one is an indicator of a very

important ecosystem in California called the Vernal Pool Eco-

system, which has a number of other species associated with it, in-

cluding a bunch of very sort of interesting and dwindling plant life.

So it is an ecosystem that used to be very widespread in California

and is gone. Second of all, the fairy shrimp itself is a good example
of a creature that while not cuddly—as our biologists would say,

not something with eyelashes
—but it, however, is dormant in the

sand, basically in the soil

Senator Reid. When it rains.

Ms. Beattie [continuing]. And when it rains, it comes to life.

This has enormous interests to the medical community to sell biol-

ogy of how in heaven's name that could work. So there is a medical

reason
Senator Reid. I wanted to ask one last question. Could one of you

explain what has happened with the listing that I heard about
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within the last 24 hours of the Coho Salmon in California and the

cost of Oregon, and why the listing here is different than other list-

ings.
Mr. SCHMITTEN. Yes, Senator Reid, it is not a listing, and that's

very fundamental and important. It's a proposal to go forward. The
Act sets a couple of timeframes—one, a 1-year time in which to do
the necessary science and research and to report what we would
recommend. In this case we went to each one of the western States.

We formed a technical biological team with the State. We used
their information and then after about IV2 years—we have pro-

posed in the six known Coho species to list three as threatened,
two as candidate species and drop one from consideration. We have

hopes that Congress will decide—^we have a year now in which to

collect public information and other science—but that Congress will

decide at that point, how they want the ESA to be reauthorized.

So this is strictly a proposal.
Mr. Reid. Have you ever done species like this before?

Mr. SCHMITTEN. Yes, sir.

Senator Reid. Where?
Mr. SCHMITTEN. We've done the very same thing for chinook

salmon—and these are actually listed species. We have four listed

species of salmon—one in the State of California and that's the

Winter-run Sacramento chinook, and we have three salmon species
in the Snake River Basin.
Senator Kempthorne. Ms. Beattie, I know that you're under

time constraints
Ms. Beattie. I am no longer.
Senator Kempthorne. Oh, good, great.
All right, Senator Craig Thomas from Montana—^Wyoming.
[Laughter.]
Senator Kempthorne. I'm so used to turning at this point then

to Senator Baucus from Montana for his round.

Mr. Thomas. Thank you, sir. I'm sorry that I was a little late.

Let me just make a kind of a quick statement, if I may. First of

all, thank you for being here and having this hearing. I probably

get more contacts and more letters from constituents with respect
to endangered species than any other particular piece of legislation,
and I suppose it's because the law has such personal and direct im-

pacts on people's lives in my State.

Let me say at the outset that I don't know of anyone who wants
to do away with the process, and I think we have to be a little care-

ful. The advocates are always saying they want to do away with

endangered species and all that, but that's not the case and I don't

think anyone wants to do that. It's too bad if we can't have a rea-

sonable debate about how we do something better than getting ac-

cused of wanting to do away with it, so let me make that point.

Grizzly bears, a growing number in the Yellowstone ecosystem
and counters with private

—more bears around the area than we've

ever had, some human risk there. Most of the scientists, all of them
as far as I know, 2 years ago had concluded that we had reached
the target. Then the group took the greater ecosystem and divided

it into four and said, well, we've reached it but it isn't in this por-
tion. At any rate, we can't seem to get out of that.
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So now we have a gray wolf. We spent $10 million to $12 million

reintroducing a predator that's found most many places, and so we
then end up with an unfunded mandate, I suppose, to the State
when they go out of Yellowstone, which they won't stay.
The black footed ferret was discovered close to where I grew up,

and it's been a pretty successful program. It's at that point where
it's threatened to lose $250,000 support for that, but we can still

spend $10 million for the grisly bear right up the road.

The Wyoming toad, an elusive critter, in search for two summers
now. The Fish and Wildlife Service has been unable to find any
toads outside of Laramie, WY, in which they consider to be a great
habitat. They continue to place restrictions on the ability of the

local government and property owners to even control mosquitos,
and threatened if they aren't allowed to come on their property
that they will not let them use these chemicals and so on.

So that's where we are, you know, and we really need to find

some ways to do this job a little more consumer friendly, a little

more reasonable, with a little more common sense, and I hope
we're in the process of doing that.

We have a limited number of dollars. Do you consider every en-

dangered species at the same level of importance?
Ms. Beattie. No, Senator. We try to measure their proximity to

extinction and deal with those that are most endangered first.

Senator Thomas. So just the fact that they're most endangered.
The grizzly bear and some sort of an insect would be of the same

importance to you?
Ms. Beattie. Some insects. Obviously, the law exempts insect

pests, which I always want to point out, but they might be of same

importance but certainly the grizzly bear and the recovery of an in-

sect are considerably different levels of effort.

Senator Thomas. But isn't there a basic question? I mean, are

you going to spend the money to protect every endangered species?
Ms. Beattie. Senator, we're not spending the money to protect

every endangered species. Again, we
Senator Thomas. You have a policy on that then?
Ms. Beattie. Absolutely.
Senator Thomas. What is your policy?
Ms. Beattie. The policy basically, again, reflects our consider-

ation of the level of endangerment. We often make a finding called

warranted but precluded, which we recently did on the Bull Trout,
and that finding is based on the fact that there are other species
that are more endangered than this one and that people are also

taking conservation efforts to protect one, but with that we say
warranted but precluded. Yes, it qualifies for endangered but we
don't have the resources and there are situations that are far more

important.
Senator Thomas. So you will make a judgment as to what's

Ms. Beattie. We do according to a policy and we can document
how those judgments are made in every case. Senator.

Senator Thomas. What about the grizzly bear thing. There is a

problem with delisting and you've commented on it, but what's the

solution to that?
Ms. Beattie. Right now we are working with the States of Idaho

and Wyoming and Montana to come up with a management plan
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so that we can hand each of those species at the point of delisting
over to the States. That is generally the last major obstacle at this

point, the delisting. As far as I know, those discussions are—
they're very hard discussions because they're very technical but as
far as I know, they're proceeding very well.

Senator Thomas. What does that mean, very well? When were
you going to delist them?
Ms. Beattie. I could get back to you on that. It is deter-

mined
Senator Thomas. Don't you think it's been going on a little bit

long?
Ms. Beattie. Senator, I don't know how to answer that question.

I mean, what is too long and what is too short to save the grizzly
bear? I don't know. It's

Senator Thomas. Well, you've reached the goal. You're pass the

goal of the numbers that you were going to come to.

Ms. Beattie. That's right, and the last step, as you know, when
we delist a species is to hand it back to the State for manage-
ment
Senator Thomas. I guess my question is there needs to be some

measurement of performance based on how long things take. I

mean, you know, you sort of can say, well, it's difficult. Of course,
it's difficult. Well, what if it takes 10 years, is that OK if it's dif-

ficult or is there some—how do you measure performance?
Ms. Beattie. Senator, we now measure performance according to

improved recovery plans where we set bench marks and the grizzly
bear—granted we changed the bench mark at one point because we
learned more—the grizzly bear is a tremendously difficult case be-
cause its reproductive rate is so slow. The females only reproduce
every few years so getting the population back up takes a while.
These are tremendously difficult things, but I also point out that

we—let me take another situation that I'm sure you've heard of
which is the gray wolf. In that one, we are working very hard with
reintroduction to get the wolf off the list as quick as possible, and
we can demonstrate with the best biology that I don't think many
people would argue that reintroducing wolves is the quickest way
to get them off the list to give them back to the State as quickly
as we possibly can. It shortens the recovery period by something
like 20 years
Senator Thomas. Why are they on the list, are they nearly ex-

tinct?

Ms. Beattie. Because in the United States the gray wolf had
been basically extirpated, yes.
Senator Thomas. Minnesota?
Ms. Beattie. The recovery plan. Senator, which I would be

happy to share with you shows that they ask again in the recovery
plan—they try to answer the question, what do you consider recov-

ered? What we consider recovered is a restoration in three parts of
the original range of the gray wolf. One of them is Minnesota and
one of them is the Northern Rockies, and when we hit those—cer-

tainly we're recovered in Minnesota—^but when we hit the North-
em Rockies, they're off the list

Senator Thomas. Alaska?
Ms. Beattie. The Alaska population is a disjunctive population.

92-528 96-13
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Senator Thomas. Yes, but they're hardly endangered then as a

species, right?
Ms. Beattie. That's true. Senator.
Senator Thomas. You know, I guess—and I understand and I ap-

preciate what you're saying. On the other hand, you and your
group properly are advocates for the program and should be.

Ms. Beattie. I believe we're
Senator Thomas. Perhaps occasionally overzealous a little bit. So

there needs to be some kind of policy that would say there are
other things to be considered as well. Other people have concerns
and interests as well. I guess that's what we're seeking to do is find
some balance. Do you agree with that?
Ms. Beattie. I always agree that we're trying to find balance.

Senator. I am very reluctant to agree that we're going to be able

through cost-benefit analysis to decide whether of not to save the

grizzly bear, a straight cost-benefit analysis. I believe there are cri-

teria such as the recoverability of species that we should consider.

Is the investment going to get to us to the end or is this species
so close to the edge we're going to let it go?
Senator Thomas. As the budget changes, inevitably changes,

then you think you will be doing any cost-benefit analysis?
Ms. Beattie. Well, we do cost-benefit analysis
Senator Thomas. Sure, you do. Everybody does.

Ms. Beattie. Not in the list of endangered species
Senator Thomas. To suggest that that isn't a reasonable thing

for us to do seems to me to be out of character a bit. Don't you do
that? What do you spend your money for? How do you decide how
you're going to spend it?

Ms. Beattie. Well, I think I've answered that question. We de-

cided, in terms of listing, based on endangerment, past that point
we do cost-benefit analysis.

Senator Thomas. You don't make any judgments as to how you
spend your money then at a cost-benefit within the agency?
Ms. Beattie. No, we do, Senator.
Senator Thomas. Sure, you do.

Ms. Beattie. I'm trying to distinguish between whether we do a
cost-benefit on a listing and whether we do a cost-benefit to find

the cheapest way to recovery species, which we do.

Senator Thomas. I understand, but the fact is though we all

have to make judgments as to how you spend a finite amount of

money.
Ms. Beattie. That's right.
Senator Thomas. That's kind of what it's all about. Thank you.
Senator Kempthorne. All right, let me ask a few more questions.
Ms. Beattie, you're familiar with the Bruneau Hot Springs snail.

There was a situation where the courts have gone back and forth

as to whether or not that should be an endangered species. One
court saying no, the science is not there nor the administrative

process to justify that it's an endangered species, another court

later overturning that. Meanwhile, you have a community that can-

not afford to continually fight this in the courts, and, yet, the

courts are disagreeing. Meanwhile, the very people that are there

are notified by the Farmer's Home Administration and by the
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banks that as long as this cloud is hanging over you, we can't make
loans to you.
So my question to you—and if Mr. Schmitten has a response—

but do the Fish and Wildlife Service and the National Marine Fish-

eries Service have a hard time complying with listing decisions

that are imposed by the petition process and by the courts, and do

you find that these listing decisions force priorities different from
what you or Congress think is necessary?
Ms. Beattie. May I start with the Bruneau Hot Springs snail,

Mr. Chairman?
Senator Kempthorne. Yes.
Ms. Beattie. The issue in the suit that was brought was not over

the science of the listing nor the listing itself on a science basis,

but was brought over whether or not the Fish and Wildlife Service

in missing a deadline had thereby abdicated its ability to list the

species. It was over a piece of process, and it was over whether we
had made a 60-day or a 90-day deadline on time and whether that

was dispositive in the listing.
There was a lower court decision that missing a deadline meant

the species could not be listed. There was a higher court reversal

on appeal that those deadlines were simply a way to make the

process move fast, even though we try to respect them as closely
as we can. They were simply, the judge said, a way to make the

process move faster not a reason to list or not list. So the Bruneau
Hot Springs snail will go back on the list.

The second question, yes, court cases do drive the system very
often. There were some particularly significant cases in the last Ad-
ministration in which the judge ruled that the avoidance of listing

by the government was without foundation and required us to list

a certain number of backlogged species every year. That ruling has
resulted in a proliferation of policies on our part on listing and

moving along on deadlines and getting things moving.
So, yes, the courts have driven the system at times, and we think

it has a positive effect in terms of us getting our act together, but
I do in the long-run believe that our research is so few and the de-

mand is so high that the criterion of endangerment is a pretty good
one in terms of us setting priorities and keeping moving.
Senator KEMPTHORNE. Mr. Schmitten, let me ask you a different

question. I have a letter here from the head of the Recovery Team
of the Snake River salmon to the National Marine Fisheries Serv-

ice that objects to the failure by NMFS to utilize many of the

team's recommendations. My question is why is this type of letter

necessary and the other letter that I referenced earlier with Direc-

tor Beattie? Is this a frequent problem? We had panelists in one
of our previous hearings of members of recovery teams that feel

that their recommendations are not being included or not being
made part of the process, and with follow-up letters I see that there

is a strong sense of this.

Please respond to that.

Mr. Schmitten. Yes, thank you, Mr. Chairman. I'm very proud
of that team. I personally appointed them. I know every one indi-

vidually
—in fact, many I've known for 20 years, and like any other

scientific endeavor there will always be differences. I would like to

point out in that letter, because I had a chance to see it in its draft
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form, its mid-term form and it's final form, which is characteristic

of the team of working closely together with DMF's that they also

indicate early in the letter—in fact, in the first two paragraphs—
that a majority of the recovery team's plan has been accepted by
the agency, and they put that a percentage of 80 or 90 percent. We
certainly focused, and they wanted to call attention, to where we
differed and that's healthy in this process, and there are a couple
of things I would say in terms of why we differed.

Subsequent to the time that their draft plan was given to us,
there have been additional science, and that was a lV2-year period
of time. There were thousands, literally thousands, of pages of com-
ments from the public when we submitted their draft plan for com-
ment. We had a peer review of the draft plan, which also provided
guidance to us. Judge Marsh, as you've indicated, the courts often

come in not necessarily giving priorities, but certainly giving clari-

fications, overturning the hydropower biological decision. The judge
certainly gave some clear direction of where changes should occur

in the recovery plan.
But I'm proud again of that team. It's the backbone—their pro-

posal is the backbone of our final draft proposal, and our dif-

ferences continue to be looked at and hopefully will be minor.
Senator Kempthorne. Well, Mr. Schmitten, I appreciate that re-

sponse, but I'm going to ask that we make Dr. Bevins' letter a part
of the record because I suppose we can both grab our excerpts, but
it's highly critical in different aspects, and I just

—again, I think it's

interesting that the very recovery team that, as you say, you per-

sonally chose, would send a letter such as that.

Then just, finally, Ms. Beattie, if you would just clarify. You stat-

ed to Senator Thomas I believe that after the listing is complete,
that you wish to hand it over to the States. Is that correct?

Ms. Beattie. I'm sorry, when the delisting is complete. All wild-

life except for a very narrow Federal mandate are managed by the

States. Part of the narrow Federal mandate is endangered species.
Once they are no longer endangered, they go back to the manage-
ment of the States. We negotiate a monitoring and management
plan with the States before they're handed over, and that's where
we are with the grizzly bear at the moment.

Senator Kempthorne. Do you agree with Secretary Babbitt that

there is need for further clarification

Ms. Beattie. Yes.

[Laughter.]
Ms. Beattie. I'm sorry, forgive me. Senator—further clarification

of

Senator Kempthorne. No, that's the right response. You will not

become an endangered species with that response.

[Laughter.]
Senator Kempthorne. He says clarification that there should be

greater authority and clarification of that authority for States and

regions included in the statute.

Ms. Beattie. Oh, yes, we have a long list of proposals for tight-

ening our partnership with the State, giving the States more

power, more participation in every aspect of the Endangered Spe-
cies Act, which we would be happy to tell you about any time. We
do, I must say, also despite the publicized conflicts have a number
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of quite amazing success stories, which are often not publicized
with States and with private landowners that are really important.

Senator Kempthorne. Mr. Schmitten, do you agree with Sec-

retary Babbitt?
Mr. Schmitten. Yes, sir.

Senator Kempthorne. Fine.

[Laughter.]
Mr. Schmitten. By the way, let me just say that I think it is a

major weakness of the Act that we don't collaborate as well with
the States. Frankly, in my years of dealing with the States, they
have the information most often in the northwest and the same
with the tribes. The other weakness is that the Act simply is not

proactive. We should be focusing on preventing listings, not spend-
ing millions and millions of dollars trying to catch up with a spe-
cies that has been listed, and I hope that the shift can occur in pre-

venting listings.
Senator Kempthorne. I appreciate that.

Senator Reid, any further questions?
Senator Reid. I do have a question or two. I've been reading the

testimony of Dr. Robert Taylor, director of Wildlife Ecology, Califor-

nia Forestry Association. Here is what he says, among other

things:
"I was instructed to conduct a research program on the northern

spotted owl in California." Taken together these studies that he
conducted indicated that the owl population was large and stable

and it flourished in commercial second growth forests. "Therefore,
I recommended submitting a petition for delisting. The Fish and
Wildlife Service completed its 90-day review nearly a year later

and rejected the petition without looking at any of the data on the

theory that the owl population in California was not a delistable

unit." He goes on to say that all the information that he gathered
and submitted was rejected, and in his own words, "We were met
with a wall of passive indifference."

How would you respond to that?
Ms. Beattie. To the last allegation, Senator, I would say that I

know for a fact that we worked very hard and labored very long
over that, and I'm sorry that Mr. Taylor saw that as passive indif-

ference. The California range of the spotted owl is the southern
most—obviously, the tip of the northern spotted owl range. It is not

disjunctive except
—because of a political boundary—from the rest

of the spotted owl range. So the entire northern spotted owl was
listed as threatened as an entire population. Our policies have

good, I think, biological reasons to not allow us to delist one seg-
ment of a range.

I think what's really important to emphasize is that when a spe-
cies is listed, it's for many reasons besides the sheer numbers in

the population. It is for the trends in the habitat and the trend in

the spotted owl habitat throughout its range were precipitously
downward. It has to do with other conservation measures in place.
It has to do with—there is a list of criteria so it is not just the
trends in numbers, but we could see—if you look at any trend in

the habitat, and I think Mr. Taylor even would not disagree
—it is

precipitously downward. So we realized and biologists realized they
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don't have to wait to see the numbers go down further of the actual
owls if the habitat is falling like that.

In California we have deferred to the California Timber Practices
Act as a conservation measure for the spotted owl. So there is no
practical effect of the listing in California because the California
State law is perfectly adequate to protect the spotted owl, and we
are also even proposing to in a 10-point plan that I believe the Sec-

retary spoke to even go further in many ways to defer to State law
on these considerations.
So for biological reasons and for practical reasons—for biological

reasons the delisting of the southern tip of the range was not pos-
sible, and for practical reasons it wasn't necessary.
Senator Reid. Excuse me, I'm sorry. I have one last question, Mr.

Chairman. I have a meeting at 10:30 with one of the secretaries,

and, therefore, I would like to ask a question. Fm impressed that
we have people from outside the United States coming today to

these hearings, and I apologize to them for not being able to stay
and listen to their testimony because I'm interested in this. But
while we have the administration witnesses here, there is going to

be some testimony today indicating that the Environmental Protec-
tion Act that we have—the Endangered Species Act, I'm sorry, that
we have—impacts upon economies of other nations unfairly. I see

testimony and I would like to hear from you briefly on that, and
we have testimony from Dr. Grandy who is with the Humane Soci-

ety who give us the other bit of information. In the last reportable
year Dr. Grandy indicates that we had 46,000—almost 47,000 ani-

mals who were brought back to the United States representing 250

species killed by American trophy hunters, which is an increase in

just 3 years of almost 100 percent.
In 1993, 1,322 animals representing 40 endangered or threatened

species under the Endangered Species Act were killed by American
trophy hunters and imported to the United States, also an increase
of almost—well, about 84 percent in just 3 years.
Endangered and threatened animals that were imported as tro-

phies in 1993 included 416 African elephants, 346 leopards, and on
and on with these animals.
What is your comment in regards to these people who will testify

about the impact on the Endangered Species Act on the economies
of their country?
Ms. Beattie. Senator, my first response is that the Convention

on International Trade and Endangered Species, so-called CITES,
is, as its title implies, a cooperative effort by 128 nations of the
world to restrict the trade of endangered species. It is not directly
about the conservation means within countries. It is on its face

about trade.

So I would say that any signatory
—and, again, becoming a party

is a voluntary step by a nation—but any signatory is signing up to

have its trade restricted of its endangered or threatened species. So
I would not disagree that the United States or anybody else has
an impact on their economy from their participation in the Conven-
tion of International Trade and Endangered Species.

By saying that we do so unfairly or that the convention does so

unfairly, I would only have to guess what that means. It may mean
that in many cases the United States—and I assume other coun-
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tries—do not take at face value the certification of another country,
that the harvest of the species is on a sustainable basis. If we have
evidence or reason to believe that that harvest is not on a sustain-
able basis, it is our obligation, we believe, under the treaty and an
obligation to our citizens to do some investigation of that and not

simply take the export permit on its face. We try only to do that
where there is evidence that there is not a conservation scheme in

place for that species, and we try to walk that middle way of not

being overly intrusive, but, on the other hand, not ignoring evi-

dence.
So I can only speculate what the unfairness allegation means

and respond to that.

Senator Kempthorne. Ms. Beattie and Mr. Schmitten, thank you
very much again for your good input and help in this whole en-
deavor as we reform the Endangered Species Act. Many things I

think were brought out here in this session, and too I want to un-
derscore the point that as both of you pointed out, we do need to

fully define greater authority and responsibility to the States in
this partnership, and that will be one of the key components that
reauthorization will include.

Any final comment?
Ms. Beattie. We look forward to working with you on this, Sen-

ator.

Senator Kempthorne. I appreciate that.

All right, we will take a 2-minute recess while we ask the next

panel to come forward.

[Recess.]
Senator Kempthorne. Ladies and gentlemen, we will continue

now with this hearing. I look forward very much to the information
that the second panel will be offering us as well.

Our first witness—and, again, I might say to all of our panelists
on the second and third panel, we will make your formal remarks
part of the record. So if you could just summarize and make the

key points, and we will be running the clock with regard to your
opening statements, so as you see the yellow light coming on, you
could begin to conclude your remarks. But, again, we'll be very
courteous because we know many of you have come from long dis-

tances.

With that, our first panelist will be Dr. Allan Egbert, who is the
executive director of the Florida Game and Freshwater Fish Com-
mission, Tallahassee, FL, who is accompanied by Gary Taylor,
International Association of Fish and Wildlife Agencies.

Dr. Egbert.

STATEMENT OF ALLAN EGBERT, EXECUTIVE DIRECTOR,
FLORIDA GAME AND FRESHWATER FISH COMMISSION, TAL-
LAHASSEE, FL; ACCOMPANIED BY GARY TAYLOR, INTER-
NATIONAL ASSOCIATION OF FISH AND WILDLIFE AGENCIES
Mr. Egbert. Thank you, Mr. Chairman, for this chance to share

our experiences in Florida and the prospective of the 50 State fish

and wildlife agencies on the Endangered Species Act. We believe
that the Act is a vital conservation tool for species threatened with
extinction. However, reasonable changes will make it more effective

in meeting its conservation objectives, more user-friendly, we be-
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lieve, to private landowners and generally more capable of ensuring
the conservation of the natural communities on which both fish and
wildlife and people depend.
The 50 States have management responsibility, as Director

Beattie indicated, for threatened and endangered species before

they're listed. We share responsibility once they make the list, and
then we reassume full responsibility once they are recovered. We,
of necessity, must work with private property owners in local juris-
dictions throughout this process. We believe our insights can help
improve the Act for both fish and wildlife and for the citizens of

the Nation.
Our recommendations for changes to the Act would, in the first

place, reaffirm the role of the States with focus on preventative
management, would provide certainty and incentives to private
landowners, would reemphasize recovery actions to restore species,
and would improve the effectiveness of the Act through administra-
tion improvements. These recommendations are underlined by
three precepts:

First, provision of legislative certainty to the jurisdictional roles

of the Federal and State agencies as co-administrators of the Act.

Second, a coordinated Federal-State rulemaking to define stand-
ards for certain decisions, such as when is recovery complete.
And, third, the creation of rebuttable presumptions for the valid-

ity of State information.
We at the Association reaffirm our commitment to preemptive

fish and wildlife conservation so that the need to impose the rigors
of the Act is minimized. The Act will play a role in our preventa-
tive management programs but should remain primarily as a tool

of last resort to protect species against extinction. We especially en-

courage binding conservation agreements for candidate species in

lieu of listing. Clarification to support such conservation agreement
is needed, and, again affirmation of State authority for pre-listed

species must be legislatively assured. Private landowners need

legal assurances that once they commit to an agreement, no addi-

tional liabilities under section 9 of the Act would be imposed upon
them. Once a species then is listed, factors which will result in the

recovery of the species and its ultimate delisting must be ad-

dressed. The States, again, should play a major role in recovery
planning, implementation with the assistance of local governments,
private organizations and non-governmental organizations.
A case in point I would mention, Mr. Chairman, is development

of the Florida panther habitat preservation plan, a document that
was to be jointly developed by the service and my agency to iden-

tify ways to preserve Florida panther habitat in southwest Florida

throughout and with an emphasis on retention of those important
lands and private ownership.
The service assumed leadership in the development of that docu-

ment, but, unfortunately, by the second draft, which was published
in the Federal Register and thereby formalized, the preservation
plan had evolved into an acquisition plan apparently in part be-

cause of commitments made by the service in an out-of-court settle-

ment action relating to panther captive breeding. After four subse-

quent rewrites of the plan, it was revised to its original purpose
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and to our satisfaction, and then we had a plan to pursue less than

fee-simple acquisition for habitat conservation to benefit panthers.
However, to this day the landowner citizens in southwest Florida

are convinced that the panther habitat preservation plan is nothing
but a government land grab. In their eyes, my agency was no less

responsible for the service despite our protests to the contrary. The
State and fish and wildlife agencies can, we feel very strongly, if

asked, assist a willing Federal partner avoid some pitfalls, fre-

quently for our mutual benefit.

In the interest of time, Mr. Chairman—I see the yellow light al-

ready—we direct your attention to page 5 of our written comments
which lays out our views of what recovery plans should include in

our way of thinking. We particularly think item (i), economic incen-

tives, is an extremely important one. The recurrent theme we hear
in Florida is that government has made wildlife stewardship a li-

ability for landowners, especially when the stewardship results in

listed species being present. They ask why they should bear the fi-

nancial burden individually when society as a whole and at large
benefits from listed species conservation and recovery.
We look forward to the hearings next week and hope that those

proceedings will help identify some practical, reasonable means of

compensation of some sort. In the little time that I have left I

would tell you of some our listed species recovery success stories

in my State, lest you think that we see only wrong and little right
with the Act.

As has been stated, bald eagles have increased in our State from

only 400 nesting pairs 10 years ago to more than double that today.

Recovery accomplishments have taken place in a growing Florida

due in part to the application of some jointly administered bald

eagle protection guidelines, which balances the protection of nest-

ing sites with private land use. Due in part to that dramatic recov-

ery, bald eagles have been proposed for downlisting from endan-

gered to threatened in the lower 48.

Brown pelicans have increased from 6,000 pairs in the early
1980's to more than 14,000 pairs today. American alligators have
recovered from endangered status in the late 1960's and early
1970's to a point where we now have a limited sustained harvest.

Despite controversy, we remain hopeful that the Florida panther
can survive in a State of some 14 million people. To accomplish
that is going to require insight, sensitivity and flexibility, a flexibil-

ity that would be hastened, we think, by these recommendations.
Our panther recovery program has diverted attention from another

exciting joint project, our cooperation with the service to establish

a non-migratory flock of whooping cranes in the Kissimmee Val-

ley
—so far, so good.
The International Association would reemphasize that it is vi-

tally important to secure funding support for the States for fish

and wildlife conservation before the Act need be imposed to prevent
extinction. Preventive management makes good economic and bio-

logical sense, we believe. The Association's wildlife diversity initia-

tive, which would build on the very successful Pittman-Robertson
and Wallop-Breaux user-pay, user-benefit programs would provide
such funding from outdoor recreation user fees. The funds could be

allocated to the States for conservation of fish and wildlife pro-
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grams, and we think with this approach we could employ voluntary
non-regulatory incentives with flexibility and creativity for private
landowners in other jurisdictional entities.

We would love to have the chance to talk to you about that some
time.

Thank you, Mr. Chairman, I'm sorry I ran over.
Senator Kempthorne. You did fine. Dr. Egbert, and, Dr. Taylor,

too I welcome you and appreciate the fact that you're here and we
can direct questions to you as well.

Dr. Egbert, I just want to make this point to you and to all of
the panelists. We won't be able to discuss everything we would like

to and so I would invite you that if an issue is raised or a question
has been mentioned that you feel there is additional information,
please forward that to me because it is all extremely helpful as we
work through this issue.

With that, let me now call on Dr. Mike Scott, Research Biologist,
the National Biological Service, Moscow, ID.

Mike, nice to see you again.

STATEMENT OF MICHAEL SCOTT, RESEARCH BIOLOGIST,
NATIONAL BIOLOGICAL SERVICE, MOSCOW, ID

Mr. Scott. Good to see you again. Senator. Senator Kempthorne,
Senator Chafee, and members of the committee, thank you for the

opportunity to speak to you today.
I have 21 years of research experience with endangered species,

19 as an employee with the Fish and Wildlife Service and the last

2 with the National Biological Service, and it's in that capacity that
I speak to you today.

I would like to talk to you today about research that my col-

leagues- and I, at the University of Idaho, have been involved with
that attempted to separate myths from reality regarding the En-
dangered Species Act. We hear a lot of pros and cons regarding the

Act, and we sought to determine what's true and what's not true.

To do so, we reviewed all available recovery plans as of August
199L

In reviewing those plans—274 originals and 42 revisions in your
opening statement—we found that 81 percent of the original recov-

ery plans identified the need for additional information as a critical

part of the recovery process, and given the rarity of the species
that's really not surprising. While some ecological concepts received
wide mention, substantial detail was often lacking—details such as

species population size, the number of populations. Less than 10

percent of the plans had that type of information. This lack of in-

formation I think only serves to emphasize the need for high qual-
ity objective data as part of the recovery process.
Regarding the criticism that the Act overprotected sub-species,

we found that to be completely unwarranted when we compared
the numbers of sub-species covered in recovery plans versus the
number of sub-species occurring in the wild. For the recovery plans
that stated recovery goals in terms of numbers of individuals, 28

percent set recovery goals at or below the number of individuals
that existed at the time that the recovery plan was written. That
seems counter-intuitive to me and to my co-authors, and we sus-

pected the reasons that those recovery goals were lower than the
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being tempered by social, political, and economic considerations.
As a result, we suggested it's important to focus solely on biology

when assessing the risk of extinction and setting recovery goals.

Keep that to the biology alone. When we set about the task of de-

termining the potential solutions to achieving those recovery goals,
the social economic concerns can and should be incorporated. In
this way, we may be able to reduce conflict and encourage consen-
sus.

But the bottom line is that we really need more of a proactive
approach to balance the Endangered Species Act. We need to pro-
tect habitat and species while they're still common so that we can
avoid listings, so that we don't have to slowly watch a habitat de-

grade and the species associated with it become endangered and
have to deal with it in the often contentious setting of the Endan-
gered Species Act.

One way to do that is GAP analysis, which is, as you know, a

program that I've been involved in Idaho for some time now, which
is a means of providing geographic information on occurrence of
wildlife and their habitat. It presents a scientific method for identi-

fying the degree to which native wildlife species in natural commu-
nities are or are not represented in the present day mix of special
management lands.

The information from GAP has been used widely in the west,
most specifically in Idaho, California, and Utah, and it's been used
for such widely diverse purposes as assessing suitability of poten-
tial sites for a lumber mill and land use planning for open spaces.

In summary, our research suggested that the Endangered Spe-
cies Act is not overzealous in its attempt to protect and conserve
the nation's invaluable biological resources. In some cases, it has
underprotected them. We need to complement the Act with more
proactive efforts to maintain viable populations of species in their
habitats while they're still common, thus reducing the number of

species that become endangered or threatened and combining
greater chances of success with economic efficiency.

All of our land planning and wildlife conservation efforts require
more high quality information than is currently available, but the
bottom line is we need more proactive efforts to save the species,
in addition to collaborative efforts to save the species listed under
the Endangered Species Act. We really need to think more in terms
of private, State, and Federal partnerships. We need to think more
about working together rather than working apart.
Senator Kempthorne. All right. Dr. Scott, thank you very much.
Now Dr. Robert Taylor, who is the director of Wildlife Ecology,

California Forestry Association from Sacramento, CA.
Dr. Taylor.

STATEMENT OF ROBERT TAYLOR, DIRECTOR OF WILDLIFE
ECOLOGY, CALIFORNIA FORESTRY ASSOCIATION, SAC-
RAMENTO, CA
Mr. Taylor. The need for intensive planning after a listing deci-

sion is acute and is not done often enough or well enough under
the existing law. I doubt that you will get testimony that disagrees
with that assertion. The only disagreement will be in the form that
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planning should take. I think four components should be incor-

porated in post listing planning:
The first is that planning should be done in a sequence of stages,

first on the geographic scale of the entire species, then at the level

or levels of the States and other regulatory bodies, and finally at
the level of the landowner. Typically, it is now done only at the
level of the landowner, at the landowner's cost, without guidelines
and effective planning tools.

Second, both time and funding should be provided for necessary
post-listing research. It is frequently much easier to establish that
a species is in trouble than it is to figure out why it is in trouble
or what can be done about it.

Third, recovery planning should be done in an open, public proc-
ess employing a formal Federal advisory committee. This may be
slower and more expensive than having the agencies work alone,
but it dramatically improves the potential for conflict resolution
and makes it much more likely that economic and social costs will

be evaluated honestly.
Finally, post-listing plans should include operational guidelines

for downlisting and delisting, including descriptions of delistable

units and standards for population size and geographic distribu-

tion.

Without adequate post-listing planning, the wheel of listing will

remain a ratchet that can turn in only one direction, unless, of

course, a Secretary of the Interior wants to influence a reauthoriza-
tion debate. Allow me to explain why I say this:

In 1992 I was instructed to conduct a research program on the
northern spotted owl in California to assess whether a petition to

remove the owl from the list of threatened species could be justi-
fied. At that time the industry had been gathering field data inten-

sively for 3 years. Over the next year and a half my research staff

combed the State for those data, which I put into a computer data
base and gave to the State for validation. I conducted a study of

the forests surrounding a random sample of nest trees to provide
the first reliable description of owl habitat on private land. I com-
missioned a study at the University of Washington to evaluate the-

oretical methods of trend analysis, and I hired a couple of post-doc-
toral scientists to help me forge a computer simulation model of the
owl population for a more accurate trend analysis.
As Senator Reid noted, these studies indicated that the owl popu-

lation was large and stable, and it flourished in commercial second

growth forests. I recommended submitting a petition for delisting.
I was confident that the quality of the science was good and was
prepared to have it reviewed by other scientists.

The Fish and Wildlife Service rejected the petition on the

grounds that the owl population in California was not a delistable

unit. I realized before beginning this project that defining a
delistable unit was an issue. I questioned the service in 1992 about
whether the owl could be delisted in California alone. At that time
the newly released draft recovery plan recommended delisting the
owl on a province by province basis and used the California-Or-

egon border to define three provinces. On the local level the service

had no answers, noting that this was a policy question to be an-

swered in Washington. Washington said that it was working on the
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question but had no ready answer, and so I turned to legal advice,
read testimony in court cases and examined past delisting and
downlisting cases for a guide to how the service might respond to

a petition.
This information led me to believe that political boundaries could

be used in defining delistable units, particularly when, as in our

case, they implied dramatically different regulatory environments.
In rejecting our petition, the service disavowed its own draft recov-

ery plan claiming that delisting could only be done for a distinct

population segment. California s owl population apparently does
not qualify as one.

Unfortunately, the service is not prepared even yet to tell me
what portion of the owl range does qualify as a distinct population
segment.

In conclusion, in California, my industry, the forest products in-

dustry, has tried to play the endangered species game by the rules.

We did not sue anybody when the owl was listed, we did not hire

a PR firm and lobby Congress to take it off the list, we only col-

lected data to document what we considered to be an absurd listing
decision and submitted those data through proper channels. We
were met with a wall—I say passive indifference but after Mollie
Beattie's testimony, I should say active hostility. Even though
many of the service's field personnel agree that our data are cor-

rect, our enormous investment of time and resources has accom-

plished nothing other than perhaps for the service to make an ad
hoc modification of its rules. If the cooperation of the business com-

munity is desired in the implementation of the Endangered Species
Act, perhaps it's time to consider changing some of the rules.

Thank you.
Senator Kempthorne. Dr. Taylor, thank you very much.
Now Mr. David Langhorst, who is a member of the Board of Di-

rectors of the Idaho Wildlife Federation and Affiliate Representa-
tive, of the National Wildlife Federation from Ketchum, ID.

David, welcome.

STATEMENT OF DAVID LANGHORST, MEMBER, BOARD OF DI-

RECTORS, IDAHO WILDLIFE FEDERATION AND AFFILIATE
REPRESENTATIVE, NATIONAL WILDLIFE FEDERATION,
KETCHUM, ID

Mr. Langhorst. Thanks a lot. Senator Kempthorne. I want to

begin by just thanking you for having field hearings in Idaho, and,
Senator Chafee, thank you very much. We were all impressed by
your attendance there.

My name is David Langhorst, and I'm here to testify on behalf
of the National Wildlife Federation, the Nation's largest conserva-
tion education organization. I serve as executive board member of

the Idaho Wildlife Federation, a National Wildlife Federation Affili-

ate, and I also serve as executive director of the Wolf Education
and Research Center in Ketchum, ID, where we educate people
about wolves and other endangered species and develop ideas on
how diverse groups of people can live and work together with all

the other parts of an ecosystem.
The ESA is one of our country's most important environmental

laws. It protects the biological resources on which all of us depend
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for our medicines, our food supply, new and exciting products such
as natural pesticides and millions of jobs and industries such as
commercial fishing, agriculture, tourism, and outdoor recreation. It

also helps to protect ecosystems, the life support systems that we
depend on for basic survival.

A listing under the ESA provides a signal that enables us to take
action before irreversible damage is done to our natural systems.
The National Wildlife Federation is currently performing an exten-
sive review of the ESA implementation and will soon be offering a
series of new policy proposals. We do support reasonable change
and improvements in the Act.

In the meantime, we're pleased to be able to offer today some of
our ideas relating to the ESA recovery process:
The ESA has produced a remarkable string of successes. In its*

22-year history it has stabilized or improved the conditions of hun-
dreds of plant and animal species that had been in serious decline.

In my own work in Idaho I have seen diverse groups of people work
with the ESA to help bring about the recovery of the gray wolf in

the northern Rocky's ecosystem. By educating communities about
the importance of predators to the health of the ecosystem and
using the ESA's flexible provisions, we are successfully restoring
this wonderful animal to the wild in a manner which is sensitive

to local economic interests.

Unfortunately, as we make substantial progress on wolf recovery,
the recovery of numerous other listed species is being neglected.
The Fish and Wildlife Service has developed recovery plans for a
little more than half of the species within its jurisdiction. It is even
further behind on the actual implementation of recovery plans.

Clearly, we need a new recovery process, one which all biological,
economic and political road blocks to planning and implementation
are confronted.
The first step that Congress could take to improve the recovery

process would be to increase funding. The importance of funding
cannot be over-emphasized. If we refuse to invest in recovery now,
we will be forced to spend much more later cleaning up the train

wrecks that could have been avoided.

Recovery money could be spent more wisely. Planning effort su-

perior often bogged down because biological and political issues be-

come unnecessarily confused and neither of these issues is con-
fronted head on. For example, in developing the wolf recovery plan
in the northern Rockies Federal biologists spend years building sci-

entific justifications for reintroduction where the real obstacles

were political, not scientific.

This situation can be remedied substantially by creating two sep-
arate phases of recovery planning:

In the science phase, the Fish and Wildlife Service or the Na-
tional Marine Fisheries Service would produce a report subject to

public review and comment that sets objective bench marks for re-

covery and delisting, including population levels and habitat re-

quirements.
As the recent National Academy of Sciences report makes clear,

and I think someone mentioned earlier, a recovery plan must spe-

cifically confront the habitat issue if the species is to have any
long-term viability. I think everybody agrees on that.
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In the second phase, the implementation planning phase, a re-

covery team with the broadest possible representation would iden-

tify actions that would help achieve the goals outlined in the
science part. Participation should be required not only by the Fish
and Wildlife Service or the National Marine Fisheries Service, but
also by the various Federal agencies with activities that affect spe-
cies. To avoid train wrecks, Congress should direct these Federal
action agencies to prepare implementation plans that identify spe-
cifically the steps that they will take to help promote recovery.
Arguably, this is already required by section 7 of the Act, but it

has been neglected and clarification is needed. Congress should
also strongly encourage States, tribes, local governments and espe-
cially citizens from the communities where the species reside to de-

velop their own recovery implementation plans subject to Federal
review. This broad participation in recovery planning will ensure
that political road blocks to recovery are addressed as soon as pos-
sible. Once these various implementation plans are approved.
States, tribes, and local communities will be in a position to assert

leadership in carrying out recovery plans.
In my experience, the best method of promoting recovery is to

provide opportunities for all stakeholders to come together and to

devise solutions tailored to local conditions. By encouraging stake-
holders to plan recovery actions, we benefit from the vast amount
of information and experience that the States, tribes, and commu-
nities have to offer, and the prospects for successful implementa-
tion would improve enormously because key people who might oth-
erwise frustrate recovery efforts will buy in.

Although incentives for private landowners will be the subject of
a subsequent subcommittee hearing, I would like to emphasize now
that there is a vital link between incentives and recovery. To en-
sure that incentives provisions work effectively to promote con-
servation of listed species. Congress should target incentives to-

ward those activities that are expressly called for in approved re-

covery plans.
Thank you very much for this opportunity to testify today, and,

Senator Kempthome, I would like to invite you, if you have time—
I know you've got other hearings—but we would like to invite you
to a town meeting in Boise during the August recess to discuss
ESA.
Senator Kempthorne. David, thank you.
We might note that Ketchum, ID, is one mile from Sun Valley.

Anyway, that's a good spot.
Mr. Langhorst. Is that good or bad?
Senator Kempthorne. That's good.
Mr. Langhorst. All right.
Senator Kempthorne. All right, let me tell you what's taking

place. You hear all these bells that are going off. A vote is currently
in progress over on the floor of the Senate so Senator Chafee has

gone over there. I will go over in time to vote so I'm going to con-
tinue the hearing, and Senator Chafee, if he gets back, we'll do
kind of a tag team where I will then quickly run over and vote.

We'll keep the hearing going. If he's not back in time, we'll just
take a brief recess, but, an3rway, we're all doing fine with time.
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Let me now introduce Mr. John Lambeth, the project manager
for the Fairy Shrimp Study Group from Sacramento, CA.

STATEMENT OF JOHN LAMBETH, PROJECT MANAGER, FAIRY
SHRIMP STUDY GROUP, SACRAMENTO, CA

Mr. Lambeth. Good morning, Mr. Chairman. My name is John
Lambeth, project manager for the Fairy Shrimp Study Group. Our
group is an organization of California businesses and statewide as-

sociations, including the California Chamber of Commerce, the
California Cattlemen's Association, Western Growers Association
and several private landowners.
Our group formed at the end of last year in response to the serv-

ices listing of four species of fairy and tadpole shrimp as endan-
gered or threatened. These listings have had enormous social and
economic impacts on California. Our group suspected, as did many
members of the scientifi''^,community, that at least two of the four

species of shrimp were not endangered. Our principal task was to

gather more information and if our suspicions were correct, to initi-

ate delisting proceedings.
Fairy shrimp are very small freshwater crustaceans with life

spans of several weeks, and I have brought an example of fairy

shrimp with me this morning so that the committee could see what
we're talking about here. They live in vernal pools in other isolated
water bodies. Each pool can contain up to 800,000 eggs. While fairy

shrimp occur all over the world, the listed species are found in a
400-mile range down the central valley of California.
Our research has uncovered significant problems with the listing:

First, there was no independent objective peer review of the two
major studies that served as the basis for the listing. These two
studies are the Holland dissertation and the PG&E pipeline study.
The Holland study concluded that there had been a 90 percent loss

in vernal pools. Surveys and reviews of soil data since the listing
now indicate the historic loss is approximately 50 percent with
most of that loss occurring many, many years ago when the valley
was first converted to agricultural uses. The PG&E pipeline study
alleged to survey a 200-mile long transact of fairy shrimp habitat.
We have discovered that less than 30 miles of the 200-mile pipeline
intersected with the habitat. If there had been peer review of the

studies, these fatal flaws would have been discovered prior to the

listing decision.

The problems with the data was compounded by the second

major procedural error—there were no public or scientific review of

internal decisionmaking by the service. The most obvious example
of this problem can be seen in the accompanying population maps,
and these are in the booklets that we provided to the committee.

Although the population designations were key to the listing deci-

sion, there are no studies in the record that support the services

population delineations. We have repeatedly asked for such infor-

mation and have been told it does not exist. There are several
other significant errors associated with the listing that we do not
have the time to detail today.

I will now focus on specific reforms to the listing and delisting
process:
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First, the listing process should include objective scientific cri-

teria for determining endangered or threatened status. These cri-

teria must include percentage of historical range currently occupied
by the species and must specify the number of populations or indi-

viduals below which a species would meet the definition of each
threatened or endangered. These criteria must be evaluated by an

independent science panel.
Second, the listing process should provide for increased public

participation and review. We suggest allowing independent sci-

entists and the public to review and comment on the data and con-

clusions supporting the listing prior to the listing decision.

Third, management and regulatory efforts on behalf of a species
should be adopted only after thorough consideration of social and
economic impacts, relative risks, costs, and alternative strategies.

Next, the delisting process. The Act currently provides for a 2V2-

year delisting process. We believe there should be an expedited
process for delisting when a delisting is petitioned on a basis other
than a recovery plan. If a listing delisting was made in error or

new information suggests a different result, the law should not pro-
vide for such an extended time line—2 to 3 years—to correct the

problem. We recommend a maximum total timeframe of 7 months.
The second major change to the delisting process would be to

clarify the criteria for delisting. Although the Act in the regulations
establish the same standards for listing and delisting, the service

has developed a different approach. In the services internal docu-

ments, the service indicates that a species will be listed if persua-
sive evidence indicates that it is warranted. Yet, the same docu-
ment indicates that a delisting can occur with new data only if con-

clusive evidence indicates that a species should be delisted.

This difference does not appear to have any support in the law.

It is clear, however, that two different standards are being applied.
Senator Kempthorne. Mr. Lambeth, I'm sorry. I'll tell you what.

Rather than make us all rush, let's just take a brief recess. Let me
go vote and then we'll pick it up from there, OK?
Mr. Lambeth. OK.
Senator Kempthorne. Thank you.
[Recess.]
Senator Chafee [assuming the chair]. Please take your places

everybody.
Now we'll go with Dr. Wiese. Did you finish, Mr. Lambeth?
Mr. Lambeth. I'm sorry, Senator. I didn't have a chance. I think

if I had another 2 minutes or so, I could finish the testimony, if

I could.

Senator Chafee. Sure, OK. Let me get your testimony out here

please.
All right, you go ahead. We'll give you 2 more minutes.
Mr. Lambeth. Thank you. Senator.
We've basically told you who we are, the Fairy Shrimp Study

Group, and the problems. I would like to focus specifically now on
the delisting process and our suggested reforms to that process.
That currently provides for a 2y2-year delisting process. There
should be an expedited process for delisting when a delisting is pe-
titioned on a basis other than a recovery plan. If a listing decision

was made in error or new information suggested different results.
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the law should not provide for such an extended time line—2 to 3

years—to correct the problem. We recommend a maximum total

timeframe of 7 months.
The second major change to the delisting process would be to

clarify the criteria for delisting. Although the Act and the regula-
tions establish the same procedures and standards for listing and
delisting, the service has developed a different approach. In the
services internal documents, the service indicates that a species
will be listed if persuasive evidence indicates that it is warranted.

Yet, the same document indicates that a delisting can occur with
new data only if conclusive evidence indicates a species should be
delisted. This difference does not appear to have any support in the
law. It is clear, however, that two different standards are being ap-

plied.
We recommend adopting a uniform standard in the law that

would apply to both listing and delisting. That standard must be
a preponderance of the evidence. This change alone would bring eq-

uity into the listing and delisting processes and would provide a
sound basis for decisionmaking.
We appreciate the opportunity to present our ideas before this

committee today. We have submitted an addendum booklet for in-

clusion in the record. The Fairy Shrimp Study Group supports the

protection of endangered species but does not support the current

listing and delisting processes. We have an obligation to conserve
our natural resources in a responsible manner and believe our sug-

gested changes to the ESA would improve its implementation not

only in the fairy shrimp example, but also as it relates to all other

species.
Thank you, Mr. Chairman.
Senator Chafee. Well, thank you for that. Obviously, we will be

looking into the listing and delisting process, and your testimony
will be very helpful.

Dr. Wiese? How do you pronounce that?
Dr. WiESE. Wiese.
Senator Chafee. Wiese. All right, go to it, doctor.

[Laughter.]

STATEMENT OF ROBERT J. WIESE, ASSISTANT DIRECTOR OF
CONSERVATION AND SCIENCE, AMERICAN ZOO AND AQUAR-
IUM ASSOCIATION, BETHESDA, MD; ACCOMPANIED BY
KRISTEN VEHRS, DEPUTY DIRECTOR OF THE AMERICAN
ZOO AND AQUARIUM ASSOCIATION

Dr. Wiese. My name is Robert Wiese, and I am the assistant di-

rector of Conservation and Science for the American Zoo and

Aquarium Association or AZA. Also with me is Kristen Vehrs, dep-

uty director of the AZA.
The AZA is a professional organization representing 170 accred-

ited zoos and aquariums in north America and 6,500 individual

members. The AZA strongly supports the reauthorization of the

Endangered Species Act. We believe the Act should strike a bal-

ance between the single species approach and a multispecies or eco-

system approach. States should have an enhanced role conserving

endangered and threatened species, listing decisions should be

based on sound and objective science, and incentives should be ere-
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ated for private landowners to conserve listed species and their

habitat.

Wildlife conservation is the AZA's highest priority. Our Species
Survival Plan, or SSP, was created to address the conservation of

endangered and threatened species. Each SSP manages a captive

population as an insurance policy against extinction of the wild

population. However, captive breeding is not a panacea for the en-

dangered species problem. If captive breeding for reintroduction is

required, it's only because we've already reached a crisis and spe-
cies and habitat protection in the wild have proved insufficient.

Captive breeding programs should only be implemented as part
of a more holistic effort to preserve species in their natural habi-

tats, combining captive breeding with habitat protection, public

education, training, scientific research and fund raising to support
field conservation efforts.

In many recovery plans under the ESA captive breeding can and
does play an integral role. The AZA and its members work with the

Fish and Wildlife Service on a number of recovery plans including
the red wolf, the black-footed ferret, and the California condor. Un-

fortunately, in all three cases, the Fish and Wildlife Service waited

until it was almost too late to begin captive breeding programs and

eventually all the animals had to be taken from the wild. Species
and habitats should be protected early on when hundreds or even

thousands of individuals remain.
The recovery plans highlight the partnerships that can occur be-

tween SSPs and recovery plans. The black-footed ferret SSP coordi-

nator is an official of the Wyoming Game and Fish Department.
The recovery plans for red wolves was developed cooperatively by
the AZA and the Fish and Wildlife Service. Also, representatives
from the SSPs are either members of the recovery team or serve

as advisors to the recovery team.
There are also efforts to coordinate international programs

among the global zoo and aquarium community. Worldwide co-

operation requires movement of animals between regions for man-

agement and/or reintroduction. Therefore, the ESA and CITES per-

mitting systems greatly impact the success of these international

programs.
Under the Endangered Species Act, permits may be issued for

the scientific purposes or to enhance the propagation or survival of

the species. AZA members experience delays from time to time in

obtaining import and export permits under both the ESA and

CITES, and we support the efforts of the OMA and OSA to stream-

line the permitting processes.
Movement within the United States of non-native captive bred

wildlife is handled by the Captive Bred Wildlife registration. The
Fish and Wildlife Service proposed a rule to streamline this process
in 1993. AZA believes that this proposal would streamline the reg-

istration system and maintain its integrity. We had some technical

questions on implementation and didn't agree with all the species
listed on the exempt list, but overall supported the concept of the

proposal and urge the Fish and Wildlife Service to finalize it.

AZA believes there is value in listing non-native endangered spe-
cies on the endangered list. Listing increases public awareness in

the United States of the plight of these species and the general
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need for conservation here at home. Also, our conservation efforts

with foreign species can serve as models for saving native endan-

gered species. The United States has been recognized as a world
leader in ESA conservation. This might not be the case if our ESA
were limited to only native species.
The Fish and Wildlife Service has proposed to delete education

as an activity that enhances the propagation or survival of the spe-
cies. AZA strongly believes that education through exhibition of liv-

ing wildlife augments the survival of the species in the wild by in-

creasing conservation awareness.
I thank you for this opportunity to testify before you today, and

I would be happy to answer any questions.
Senator Kempthorne [resuming Chair]. Dr. Wiese, thank you

very much. You win the prize. You've come in under the time.

[Laughter.]
Senator KEMPTHORNE. All right. Senator Chafee, would you like

to lead off with the questions?
Senator Chafee. Thank you, Mr. Chairman.
Dr. Wiese, in my State, AZA is participation in the—the Roger

Williams Park Zoo is participating in the saving of the potentially
extinct animals, and you're right. It is time-consuming and it is ex-

pensive, but it also is very, very satisfying and gets a lot of atten-

tion from our local population.
I would like to address this question to the panel as a group

here, and that is—I can't say each of you in your testimony, but

several of you have referred to incentives—I think Mr. Lambeth re-

ferred to it and I know that others have.

What kind of incentives do you think we ought to have for pri-

vate landowners to join, and Dr. Wiese mentioned in Wyoming with

regards to the black-footed ferret there is a rancher out there who
has been very cooperative and helpful, but what should we do? Ev-

erybody who comes before this panel, this committee, in connection

with this bill says instead of using the stick to achieve results on

the Endangered Species Act, we should use more incentives. What
do you suggest? Who has got an idea?

Dr. Taylor.
Mr. Taylor. Money.
Senator Chafee. OK, well, that's a crass thing but how? Let's

suggest I'm in Idaho and I'm a landholder of several thousands of

acres, and I've got an endangered species on my land. What would

you do?
Mr. Taylor. Many of the—I would say most of the private land

that is at issue here is being used for what are currently marginal
economic activities—farming, ranching, timber production. These

are not such highly profitable industries that a reduction of 15 or

20 percent in the total gross income from the land base can be tol-

erated, and that's why when people are at the edge of what they
can do, a little bit of a regulation seems to them so threatening and
I really do believe that sometimes even small cash incentives can

turn the balance.
Senator Chafee. All right, Mr. Langhorst.
Mr. Langhorst. One simple one would be to change State tax

laws so that when children inherit land. They could keep it intact

or a tax incentive for conservation easements that they might place
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on the land. The Fish and Wildlife Service could have money ear-

marked to pay for conservation easements for habitat preservation.
Other incentives to continue habitat preservation should also con-

tinue—conservation reserve programs, wetlands reserve pro-

grams—all of these are things that I think help endangered spe-
cies. Outlined in our written testimony there is a system for citizen

participation, and so this isn't a financial incentive but an incentive

to participation in the process and to give more people ownership
I think you get rid of a lot of the controversy.
Senator Chafee. Anybody else?

Mr. Scott. Yes, the bottom line is economic incentives and tax

write-offs, payment for conservation easements, and those sort of

things would be very important. I believe Defenders of Wildlife had
a rather definite piece of work on this that I would recommend to

you with some essays, particularly by Mark Schaffer, who is now
with the Nature Conservancy, that discussed this in detail and his

specific recommendations.
Senator Chafee. All right.
Mr. Egbert. Mr. Chairman.
Senator Chafee. Yes.

Mr. Egbert. Certainly, we think that the estate tax issue has po-
tential. Our problem is we have no competence in that, and that's

why
Senator Chafee. You have no what?
Mr. Egbert. We don't really have any competence in tax issues

and so

Senator Chafee. Any competence?
Mr. Egbert [continuing]. Yes, and looking forward to the hear-

ings next week, but certainty we think is an incentive for land-

owners. In Florida we have some programs going which basically
deal with proactive approaches. The landowners tell us what they
would like to see done with their property. We look and see how
we can work that around and what can be done for endangered
species and try to find common ground.
Senator Chafee. All right, now the next question is the States.

We've had testimony here from Dr. Egbert from Florida and else-

where, and you gave moving testimony about how your State was

cooperating and on the panther the Federal Government came in

and paid no attention, and we had other testimony with a lot of

research having been done and nobody paying any attention.

Do you think from your experience—not just in your own State

but from your association work—Dr. Egbert, do you think that the

States are ready, willing and able to take on the responsibility for

implementing recovery plans? Suppose the recovery plans worked
out by the Federal Government in conjunction with the State's Fish

and Wildlife Service. OK, would you turn it over to the States

then?
Mr. Egbert. Not in every case, no, sir, and certainly not without

some changes to the Act. A lot of States would not be able to do
it. A lot of States don't have the resources to do so, and that's why
we proposed in our recommendations that it be an option, not a re-

quirement, not a mandate.
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Senator Chafee. OK, now you say—my time is up. One last

question, you say something about the statute doesn't permit it.

Well, we can change the statute.

Mr. Egbert. The statute doesn't permit the States taking the
lead?
Senator Chafee. Is that what you were saying?
Mr. Egbert. No, I don't recall saying that.

Senator Chafee. I thought you said something about the law.
Mr. Egbert. Well, the States would like the option to assume the

lead in some cases.

Senator Chafee. OK, thank you, Mr. Chairman.
Senator Kempthorne. Senator Chafee, thank you very much,
I would just mention that we have asked the Keystone Center to

facilitate and to come forward with a list of incentives that we
could consider because in the reform and reauthorization of the En-

dangered Species Act, another key element will be incentives, and
also I would note that Senator Chafee serves on the Senate Fi-

nance Committee, and we will be seeking his help in trying to have

jurisdiction over that type of taxing structure transferred to this

committee.

[Laughter.]
Senator Kempthorne. All right, Senator Warner was here with

us.

All right, let me then ask some questions here and let me start

the clock.

Dr. Egbert, you stated that the Fish and Wildlife administrators
should be given the opportunity to take the lead on recovery plans.
Have I stated that correctly?
Mr. Egbert. You said the Fish and Wildlife administrators.
Senator Kempthorne. I'm sorry, well. State fish and wildlife.

Mr. Egbert. State fish and wildlife, yes.
Senator Kempthorne. A key point, I appreciate that.

Mr. Egbert. Yes, in some areas we understand that there is, in

the first place, even reluctance to have State participation on recov-

ery plan teams. That certainly should be addressed and in other
cases where there is the will and the opportunity and the resources
to do so, States would like to assume a much greater role in the

recovery planning process.
Now, again, you can't do that in the absence of resources, and

failure to receive some resources to do that, a lot of States—Florida
included—would not be able to assume much of a role. I would say
in the specific case of Florida we have a very active program and
are very actively involved in a number of recovery teams—whoop-
ing cranes and the panther, just to name two.

Senator Kempthorne. All right, now the administration has sug-

gested some legislative proposals along these lines. Have you been
able to review those?
Mr. Egbert. Yes, we have.
Senator Kempthorne. Would you support going beyond what the

administration is recommending?
Mr. Egbert. Well, I think perhaps in some cases we probably

would, but certainly the things that the Secretary has outlined in

terms of some of the things he's done already administratively, we
would support that fully. In fact, I've been very much involved
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through the association's work in working with the Secretary on
those issues, and, yes, we do. There may be some issues in which
we may hope to go further, and I think the pre-listing conservation

agreement might be one that we would propose pursuing.
Senator Kempthorne. All right, and just finally then with those

provisions dealing with the States' roles, would the—do you feel

that your fellow administrators would help in supporting the re-

form bill that would come forward?
Mr. Egbert. I think they would. I don't think they would have

any choice. I think the local people and the locally-elected officials

are demanding it.

Senator Kempthorne. Good. ^

Dr. Scott, you heard, Mike, in my opening remarks quoting from

your work, and I want to make sure that I understand a few of the

key points. Is it true that you pointed out that less than half of the

recovery plans had any estimate of the species' population size?

Mr. Scott. True, yes.
Senator Kempthorne. And that 60 percent of the species would

remain in peril if the recovery goals were achieved?
Mr. Scott. If one uses the guidelines set up by Mace and Landy

and now being adopted by the International Union for the Con-
servation of Nature, yes.
Senator Kempthorne. OK, and that 37 percent of recovery plans

had recovery goals set at or below existing numbers of populations?
Mr. Scott. Yes.
Senator Kempthorne. OK, then from a layman's perspective

—
I'm speaking to a scientist—but do these then, are they justified to

be called recovery plans?
Mr. Scott. That is what's on the title. But I think that what's

happened there is people have confused what's possible in the
short-term with the biological recovery goals. We laid out a two-

step process to avoid that confusion. Arguably, what we have for

many species today are not recovery goals that are defensible in

terms of the long-term viability of the species.
Senator Kempthorne. OK, and then you also—we discussed the

GAP concept which identifies areas of high biodiversity then com-

pares them with various levels of protection. Do you find that the
areas protected and the areas with high biodiversity overlap a

great deal?
Mr. Scott. What we have found—in Hawaii we found that not

to be true at all, and that was where we started with the study.
Most of the areas—a preponderance of the areas have been set

aside as special management areas, and those are the areas that
are frequently the least productive. So we have very good represen-
tation for the biodiversity found in alpine and sub-alpine habitats,
for example. Western Wood Cedar in Idaho is another example of

a lower elevation habitat type that pretty much occurs in special

management areas, but those areas of high productive soil tend to

be found outside special management areas.

Senator Kempthorne. All right, thank you.
Dr. Taylor, as you know, one of our field hearings was in Oregon,

and we heard a great deal of testimony that really went right along
with the statements that you have made today. You made the point
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that the Fish and Wildlife Service completed its 90-day review

nearly a year later.

From your experience, is the Fish and Wildlife Service consist-

ently late in meeting deadlines?
Mr. Taylor. Yes, I looked over a number of status reviews they

conducted and 90-day reviews are routinely taking 6 to 9 months.
Senator Kempthorne. OK, what about the National Marine

Fisheries Service?
Mr. Taylor. I think they're much better but they have a much

lower work load. I don't want to fault the Fish and Wildlife Service

for negligence because I think they really are working as hard as

they can. They simply have too big a load.

Senator Kempthorne. OK, and what do you believe is stopping
the agencies now from allocating the time and funding to accom-

plish the post-listing research that you referred to?

Mr. Taylor. Well, there are two barriers I think—one is ade-

quate resources to do it thoughtfully, and the second is almost a
visceral unwillingness to relinquish control over a situation once

they've gained it. There is no reason in the world why they could

not have helped us in California during the listing process. There
is no reason now why they can't help us with the 4—D rule process
because they know and they agree with us that the owl is not a

problem in California, but they simply cannot bring themselves to

relinquish control of the situation. So we're seeing no relief under

any of the proposals.
Senator Kempthorne. So no help forthcoming on the 4-D rule?

Mr. Taylor. That's right.
Senator Kempthorne. And your thoughts about the 4-D rule?

Mr. Taylor. My thoughts about the 4-D rule is that in Califor-

nia it is almost completely a waste of time and effort. It is in no
case but one a change from the status quo and in that one case—
th3 habitat standards—it's worse.
Senator Kempthorne. Could it be made to work?
Mr. Taylor. Certainly, it could be made to work. We've given

them several proposals for how to do it. They came out initially

saying that we're going to give relief to private landowners in areas

where there are not real problems. I've seen no indication that

they're prepared to do that.

Senator Kempthorne. OK.
Senator Chafee.
Senator Chafee. Thank you, Mr. Chairman.
I found this list prepared by Mr. Langhorst to be very helpful.

I think we—sometimes we forget how important in a financial way
these species are to our society. Just in my State we have—on

Block Island, which is a small island where not much goes on,

there is in the Fall a large migration of tourists who go out there

because it's on the flyway going south and there is a regular bird

watching weekend there in which several hundred people come. So
it's very, very important to the economy of the island, I think your
listing here of the—well, just wildlife, watching the conservation

and whooping crane habitat along the Platte River in Central Ne-
braska has generated significant economic benefit for local commu-
nity, in 1991 an estimated 80,000 crane watchers. And I think it's

important for us to remember that. We can't advance on a cost-ben-
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efit basis for endangered species because how do you judge the ben-
efits? How do you quantify them? How do you put a dollar value
on saving a peregrine falcon? But, nonetheless, it is interesting
that there is dollar value in connection with these things very fre-

quently.
Mr. Langhorst. Thank you very much.
Senator Chafee. Well, Mr. Chairman, this has been an excellent

panel, and I want to thank you for putting it together, and I want
to thank each of the members of the panel. We've got your testi-

mony and we'll be looking it over, studying it and possibly be talk-

ing with you individually on occasion.

Thank you.
Senator Kempthorne. Senator Chafee, thank you very much,
Mr. Langhorst, I found your written testimony very interesting,

and I believe that we agree on two key points
—though there may

be others—but two that I'll discuss with you.
I agree with you about the need to broaden participation in plan-

ning and implementation, and I like your idea that Congress—and
I'm quoting now—"Congress should encourage all stakeholders to

design their own recovery implementation plans," unquote.
First, how could or should Congress do that?
Mr. Langhorst. Well, if the Act is reauthorized in a way that

allows for the formation under the parameters of the Fish and
Wildlife Service recovery plans that States, tribes, and commu-
nities would be able to come up with implementation plans of their
own that the Fish and Wildlife Service would sign off on, I think
that you would—well, here is a good example I think. You're famil-

iar, I'm sure, with what's going on with grizzly bears in Idaho. De-

spite what we heard about Wyoming, in Idaho it's a source for cele-

bration perhaps because you've got industry groups and conserva-
tionists working together on a committee who have been together
for a little over a year, I guess, and they've proposed that a com-
mittee would be given the charge by the Fish and Wildlife Service,

again, with parameters. The recovery plan would set the
sideboards so they wouldn't be given card blanche, but, you know,
when people participate, I think you get rid of a lot of the hard
feelings.
Senator Kempthorne. I agree. I will note that with that grizzly

plan in Idaho a recovery plan was proposed by a very diverse

group. Unfortunately, their work product was not considered by the
Federal Government until congressional intervention occurred.
Then their suggestions were considered and judged to hold some
real positive opportunities.
There is a system that seems to encourage local participation,

but we need to create the environment where the Government in-

deed may receive it.

Mr. Langhorst. There were several folks at the Lewiston field

hearing—Laird Noh specifically, who compared it to previous recov-

ery efforts—and though I think the wolf attempt was a great at-

tempt to include folks, a lot of folks simply opted out, thinking it

would go away but they had the option to get in. The grizzly is a
little different. I think people are learning the lesson, and both
sides are working together in the early stages.



402

Senator Kempthorne. David, the other issue—and I won't dis-

cuss it with you—but, again, I think you and Mr. Egbert did bring
up the incentives approach, and so those items that you would like

to make part of the record would be helpful and I invite that.

Let me now ask Mr. Lambeth a few questions.
John, did the Fish and Wildlife Service before the final listing re-

quest any additional information from any of the affected indus-
tries or from scientists who did the 1993 sampling study or from

any other parties?
Mr. Lambeth. Well, in fact, what we found in looking through

the listing record—first, with respect to the industries that we were
involved in, the answer is categorically no. There was no reaching
out to the industries to ask them or find out from them what their

comments would be on the information, but more than that there
is a very troublesome trend that appears as you read the final

record, and that is that there were many attempts to gather infor-

mation from those people supporting the listing, many records of

personal communications, telephone calls, and letters that were de-

veloped by those folks that were supporting the listing but no ques-
tioning of scientists that supported data that indicated the listing
was not warranted. So there was, we think, a real filtered approach
to gathering science when it came to working on the listing.

Senator Kempthorne. What would you attribute that to?

Mr. Lambeth. That's difficult to say. We believe—one of the

problems with this listing is that, as I mentioned in the testimony,
there was this belief that there was a 90-percent loss of habitat of

vernal pools, and Director Beattie mentioned the loss of habitat
this morning. This was based on a 1978 doctoral dissertation that,
to the best of our knowledge, has yet to be peer reviewed by other
scientists. We think that that figure is completely inaccurate. We
know it was a wide-held belief by many scientists. They wrote let-

ters, they quoted it, and, yet, now they're saying we never looked
at that number, and we never looked at the underlying data that
that assum.ption was based on. Now that we're bringing up data
that suggests otherwise, the scientific community really has stood

up and said maybe this isn't a justified listing.
Senator Kempthorne. So since the time of the listing, both your

group—has it come forward with additional information and
science based information and offered that to the service, and,

again, what's the attitude or response?
Mr. Lambeth. We have. The booklet that we submitted to the

committee we've offered—we've been gathering additional informa-

tion, we will continue to gather information and will submit all

that information to the service. But we tried to do a very extensive

sampling effort at the end of last year for the shrimp to show the—
further document the extensive range. That effort was basically

stopped by the service, and I would refer you now to the tab in the

booklet that says "proposed study areas," and what this shows you
in the booklet—and I'll hold it up here—is areas in yellow that we
propose to survey for shrimp, the habitat. We were told by the

service at the time that we were not allowed to sample because we
were sampling inside known population areas. They said they al-

ready knew they existed there.
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At that time we were not given the population maps. Since that
time we have been. We have overlayed where we propose to study
on the population maps, and you can see we intended to study in

many areas that were outside the population. Of course, we didn't

get the population maps until April and the wet season was over
so we were unable to do sampling.
So it's really been a case where we've been frustrated. We've

tried to gather more evidence. Scientists throughout the fairy
shrimp community, the fairy shrimp scientists, have tried to gather
more information but they have been largely frustrated by this list-

ing because they're not allowed under the take provisions to take
any specimens.
Senator Kempthorne. Now in this report you have a picture of

a former surface mining side, Sacramento, CA. Is that habitat?
Mr. Lambeth. Yes, sir, it is. That brings up a very interesting

question. We were told by the service in the final rule that these

shrimp lived exclusively in vernal pool habitats. Well, that's not the

only places they live and that's not the only places that have been
regulated, and we have a whole series of photos that show the

shrimp can live in roadside ditches, tire ruts. We've even found
them in tires. As long as there is an area where those eggs can
land and continually go through the wet-dry process, these shrimp
appear to survive. They appear to be very, very hardy and live in

many different areas.
Senator Kempthorne. So in all of these photos, you're telling me

that there are fairy shrimp here?
Mr. Lambeth. That's correct, and this photo that you're pointing

to was the site actually where proposed co-generation facilities was
to be. They did that—they had to mitigate for this area—this pic-
ture is one of my favorites, as a matter of fact, because this area
was created by—you can see the trucks in the background. They
actually backed up and turned around in this area, and that's what
created the ruts and created the indentations. The soils were the
appropriate types of soils which formed ponds, and it contained
fairy shrimp. The project was required to mitigate for fairy shrimp
in this habitat.

Senator Kempthorne. OK, and you said there can be up to

800,000 eggs in a single pool. How many occupied pools would you
estimate there are in California?
Mr. Lambeth. That's a very good question. It's a very difficult

number to come by. We believe that there are approximately 1 mil-
lion acres of habitat. From that million acres, there have been esti-

mates but nobody has actually counted the vernal pools because
we're dealing with such an extensive, vast area of land. But we es-

timate that there is somewhere in the range of four to five hundred
thousand pools, and if you take that number and you go by the
oipeline study, which found shrimp in half of the places they
ooked and you figure that half of these pools have shrimp, you're
looking on the order of 80 billion eggs out there in the State and
countless numbers of individuals. We literally think there are bil-

lions of these fairy shrimp in the State of California.
Senator Kempthorne. OK. Now I think Dr. Egbert used the

term, "but a willing Federal partner." Do you feel that you have en-
countered a willing Federal partner?
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Mr. Lambeth. Unfortunately, we haven't. I don't know if I want
to use the word "attitude" but the Service has taken an approach
since the listing. We have had discussions with the local office, the

regional office, and the Federal offices. Both the office here in

Washington, DC, and the regional office have said that they would
look at additional information. The local office told us that they
weren't interested in additional information about any sort of er-

rors that occurred, any delisting. They said that their responsibility
under the Act was for a recovery plan and they didn't want to hear
about anything that would indicate that these shrimp weren't en-

dangered.
Senator Kempthorne. All right, thank you very much.
Dr. Wiese, you've given us some suggestions for improvements of

recovery plans. Would you agree that peer review with an empha-
sis on increased non-governmental representation is especially im-

portant, and, if so, would you elaborate?
Dr. WiESE. Yes, we would agree that it's important for peer re-

view outside the government scientists. Often there is a wide diver-

sity of opinion. Also we've heard over and over again that the re-

sources are not there for the government scientists, and they just
don't have enough experts to cover everything that comes up.

Senator KEMPTHORNE. Any thoughts on how we make it mean-
ingful and worthwhile for non-government scientists to participate
in peer review?

Dr. WlESE. I think outside scientists would love to participate.
AZA gets all kinds of requests to help us with our Species Survival
Plan and all we have to do is ask, and we have an outpouring of

university and other non-government organizations who have sci-

entists that are very willing to help, and we collaborate very well

with both the States and the Fish and Wildlife Service biologists.
Senator Kempthorne. OK, all right, thank you.
Dr. Egbert, last question then. Again, the willing Federal partner

from this State perspective, how willing is the Federal partner?
Mr. Egbert. I have a sense that very frequently it's not nec-

essarily that they're unwilling, but it's just that they don't realize

the benefits of doing so. A lot of new people come in and they for

whatever reason don't ask for our cooperation or support; I don't

believe this necessarily reflects attitudes at the national level, the

Washington level, but the instances in which we have difficulty
tend to reflect an insensitivity to the fact that we are partners and
the fact that local citizens tend to lump us resource people all to-

gether no matter where we come from. It tends to be—I don't know
if it's an unwillingness so much as just not an awareness so much.

Typically, it all works out in the end, but it's rocky at times, and

maybe there could be a bit more direction to the local level to en-

courage and promote the partnership concept, which we hear a lot

about at the national level. It doesn't always trickle down.
Senator Kempthorne. All right, good.

Well, I want to thank all of you because
Senator Chafee. Mr. Chairman, could I just ask a couple of

quick questions. I know we're late in time so I will ask that the

answers be very, very, quick.
On the—I think it's Title 10, section 10, you can get species for

scientific reasons, and you said you were denied taking the catch.
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How come you didn't proceed under that? Was it possible or what
went wrong?
Mr. Lambeth. That is what we were proceeding under, and, yet,

they still denied us. What they told us was because we were serv-

ing within known populations that we weren't adding enough
science to justify the take of these species.
Senator Chafee. OK, all right, so you tried. The next question

quickly to Dr. Wiese. There is some suggestion that we don't have
to worry about all these problems in ESA, that all we've got to do
is have a little more captive breeding and this will straighten

things out.

Now, I read—I would just like to read back to you what you said

and see if you stand by it:

Captive breeding is very expensive in terms of both time and money. So it's not
feasible to initiate programs for more than a few hundred of the thousands to mil-

lions of threatened and endangered species worldwide. Ideally, ecological problems
should be addressed early on so that captive breeding for reintroduction purposes
is not necessary.

Is that your view?
Dr. WiESE. That is our view.

Senator Chafee. In other words, this is a last resort?

Dr. Wiese. Right, the ideal would be to protect the habitat, pro-
tect the species in the habitat and always keep the species in the
wild and work as a cooperative group so we never have to come to

the last resort of captive breeding for reintroduction.

However, captive breeding to develop husbandry techniques, edu-
cate the public, and support fundraising for protection of the wild
should begin early. This needs to be done well before captive breed-

ing for reintroduction is necessary.
Senator Chafee. OK, fine, thank you very much. And, finally, I

would just like to say in connection with some of these species

being worthwhile, and, Mr. Langhorst, there is an article in the
National Geographic, August of this year—well, next month. See,
we're ahead of things—and it's about saving North America's belea-

guered bats and what they do for pest control. It's extremely inter-

esting, and not only bugs that bother us humans, but bugs that are

dangerous or harmful to farmers.
So it's a rather interesting article and I recommend it to every-

one.

Senator Kempthorne. There is also a good movie out now on
bats.

[Laughter.]
Mr. Langhorst. Could I add one thing to that statement?
Senator Kempthorne. Yes.
Mr. Langhorst. It's this—while a cost-benefit analysis may be

required, there are a lot of things we don't know about the benefits

of species, and there's no way to know the true costs of extinction

and I just wanted to bring that up.
Senator KEMPTHORNE. All right. Well, again, thank you all.

You've helped us immeasurably with this whole process and we ap-

preciate that.

I would like to invite the third panel to come forward please.
Senator Chafee. Everybody please take your seats. We want to

move this panel along.
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Senator Kempthorne. All right, I would like to welcome our
third panel, and at this point also I would like to make part of the
record testimony from Senator McConnell, who is unable to be with
us today but is a member of the Environment and Public Works
Committee, and this deals with his testimony in support of S. 968,
the Bear Protection Act, which fits right in with what we will be

discussing with this panel.
[The statement of Senator McConnell follows:!

Statement of Hon. Mitch McConnell,
U.S. Senator from the State of Kentucky

Mr. Chairman, I would like to thank you and the Members of the Subcommittee
for holding these hearings and allowing me to testify in support of S. 968, the Bear
Protection Act. I believe we have a real opportunity, if we act now, to protect the
bear populations in this country from individuals seeking to profit from the slaugh-
ter and sale of the organs of these magnificent animals.
The legislation I have introduced is aimed at preventing the poaching of bears

such as the American black bear, which is found in Alaska and many Western
States, across the Northern Great Lakes, to New England, down through Appa-
lachia and as far south as Florida. My bill closes several enforcement and jurisdic-
tional loopholes that are caused by an inadequate patchwork of State laws. The cur-

rent inconsistencies enable a wildly profitable underground black market for bear

parts to flourish in the United States.

The booming illegal trade in bear viscera makes this bill necessary. At least 18

foreign countries are known to participate in the illegal trade in bear parts. Bear
viscera are also illegally sold and traded in large urban areas in the U.S. such as

San Francisco, Seattle, Portland, and New York City. These cities serve as primary
ports for export shipments of these goods.
Bear parts, such as gallbladders, are used in traditional Asian medicine to treat

everjrthing from diabetes to heart disease. Due to the increasing demand for bear

viscera, the population of most Asian bears has been almost totally annihilated over

the last few years. This has led poachers to turn to American bears to fill the in-

creasing demand. I, for one, cannot stand by and allow our own bear populations
to be decimated by poachers.
Bear populations outside the U.S. have declined dramatically over the

past
sev-

eral decades. In fact, many bear populations in Asia, including the panda, sloth,

sun, and Asiatic black bear are threatened with extinction. All of these bear popu-
lations are listed under the Convention on International Trade in Endangered Spe-
cies (CITES), Appendix I. This classification is the highest level of protection pro-
vided to an animal species. However, their existence remains threatened by the high
demand and black market trade in exotic and traditional medicinal cures.

I am pleased to report that U.S. bear populations have, for the most part, re-

mained stable. But the increasing trade in bear parts poses a serious threat. It is

estimated that the number of black bears in the U.S. is nearly 400,000. Brown bear

populations, which include the Grizzly, are estimated at 40,000, with less than

1,000 in the lower 48 States.

Each year, nearly 40,000 black bears are legally hunted in 36 States and Canada.

Unfortunately, it has been estimated that roughly the same number is illegally

poached every year according to John Doggett, chief of law enforcement for the Fish

and Wildlife Service. This number is expected to increase as the source of Asian
bears declines and the demand for bear viscera continues to grow.
According to various reports, including those from the Fish and Wildlife Service,

hundreds of bear carcasses are turning up in the U.S. and Canada, completely in-

tact, except for missing gallbladders, paws and claws.

Since 1981, State and Federal wildlife agents have conducted many successful un-

dercover operations to stop the illegal hunting and sale of bear gallbladders. In

1988, Federal wildlife officials engaged in "Operation Smokey" in the Great Smokey
Mountains National Park. These efforts uncovered 368 illegal black bear kills. As

recently as last
year,

an investigation uncovered a group arranging illegal bear

hunts for South Koreans in California. It was determined that at least 30 to 35

bears were killed as a result of these trips.
Greed is the driving force behind this heinous trade. Both the demand and the

price of bear gallbladders have been driven to incredible levels. In South Korea, bear

gall bladders are worth more than their weight in gold, and an average bear gall-

bladder can bring anywhere from $3,000 to as high as $10,000. All throughout Asia,
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traditional medicine shops regularly stock bear gallbladders or gall extract for pub-
lic consumption. In fact, it is not uncommon for such products to be sold on the
street in downtown Seoul, South Korea.

Currently, U.S. Law enforcement officials have little power to address the poach-
ing of bears and the sale of their parts in an effective manner. The Department of

the Interior has neither the manpower nor the budget to test all bear parts sold

legally in the U.S. Without extensive testing, law enforcement officials cannot deter-

mine if gall bladders or other parts were taken from threatened or endangered spe-
cies. This problem perpetuates the poaching of endangered or threatened bears.

Currently, due to the patchwork of State laws, poachers are effectively able to

"launder" the gall through the eight States that permit the sale of bear parts. The
outright ban on the trade, sale or barter of bear viscera, including items that claim
to contain bear parts, will close the existing loopholes and will allow State and Fed-
eral wildlife official to focus their limited resources on much needed conservation
efforts.

The Bear Protection Act will establish national guidelines for trade in bear parts,
but it will not weaken any existing State laws that have been instituted to deal with
this issue. The Lacey Act, enacted in 1900, was first Federal wildlife law intended
to put an end to the interstate traffic of animals illegally killed in their State of

origin. Unfortunately, this legislation has been ineffective in reducing the launder-

ing of bear parts through those States that permit the sale. As long as a few States

permit this action to go on, poaching for profit will continue.
To effectively manage their own bear populations. States need a minimum level

of protection. This is also true if we are to curtail the international trade in bear

parts. Since a number of countries, including Taiwan and South Korea, have not

signed the Convention on International Trade on Endangered Species, it is difficult

to enforce this agreement. I am pleased, however, that all U.S. bears are listed on

Appendix II of this agreement which regulates the international trade through a

permit system.
This bill also instructs the Secretary of the Interior and the United States Trade

Representative to establish a dialog with the appropriate countries to coordinate ef-

forts aimed at curtailing the international bear trade. Obviously, efforts to reduce
the demand in Asia is of the utmost importance. Efforts to encourage foreign gov-
ernments to increase usage of sjmthetic or other natural products as an alternative

to bear gall will greatly improve the situation.

Efforts to bolster protection in Canada should also be a priority. Canada has man-
dated fewer across-the-board protections of their bear populations and do not pro-
hibit the sale of bear viscera in all Provinces. Canada and the U.S. share thousands
of miles of open border that can't possibly be adequately monitored to stop poaching
or smugglers. These actions must be stopped if were are to effectively protect our
bears.

It is important to note that my bill would in no way affect legal hunting of bears.

Hunters would still be allowed to keep trophies and furs of bears killed during legal
hunts. I believe S. 968 is crafted narrowly enough to deal with the poaching of the
American bears for profit, while still ensuring the rights of American sportsmen.
Mr. Chairman, it is estimated that Kentucky has only 50 to 100 Black bears re-

maining in the wild. Black bears once roamed free across the Appalachian moun-
tains, through the rolling hills of the bluegrass, all the way to the Mississippi River.

Although we cannot restore the numbers we once had, we can insure that the re-

maining bears are not killed and sold for profit to the highest bidder.
I would like thank the Chairman, Sen. Kempthome, for holding this hearing. I

urge my colleagues to join me in support of this much needed legislation.
I ask that the full text of the bill be printed in the record.

Senator Kempthorne. With that, let me introduce the members
of the panel.
Our first speaker will be Mr. Jeff Cilek, who is the program exec-

utive of The Peregrine Fund in Boise, ID. And, Jeff, let me just
state that—because we were together a couple of weeks ago for the
announcement of the delisting of the peregrine falcon, and just to

tell you how proud all of Idaho is with the World Center for Birds
of Prey, which is located in Boise, ID, and the long history that per-

sonally I have with that wonderful organization. But, again, I want
to congratulate you and all the dedicated people affiliated with
that. So if you would like, you can begin your comments.
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STATEMENT OF JEFF CILEK, PROGRAM DIRECTOR,
THE PEREGRINE FUND, BOISE, ID

Mr. CiLEK. Mr. Chairman, I appreciate those kind comments on
the recovery of the species. I would also like to thank you and the
rest of the subcommittee and the committee for the opportunity to

testify. As you stated, I'm Jeff Cilek representing The Peregrine
Fund. The Peregrine Fund is a non-profit conservation organization
headquartered in Boise, ID. The organization was founded in 1970
at Cornell University in response to the catastrophic decline of the

peregrine falcon throughout much of North America. The effort to

save this species resulted in breakthroughs in the field of endan-

gered species research.
In addition to the peregrine falcon, we are working with other

species such as the harpy eagle, California condor, Philippine eagle,

Aplomaso falcon, mauritius kestrel, orange breasted falcon, Hawai-
ian forest birds and many other species. We are also involved in

conservation projects around the world that focus on preserving en-

dangered environments and improving local people's conservation

ability. These programs exist in Madagascar, Guatemala, Kenya
and elsewhere. We strongly believe in cooperative efforts involving
individuals, organizations, corporations, and government and be-

lieve that it has been the cornerstone of the program to restore the

peregrine falcon.

When The Peregrine Fund was founded in 1970, there were no
known pairs of peregrine falcons nesting east of the Mississippi
River, and they were 80 or 90 percent gone in the west. Experts
from around world were convinced that DDT and other pesticides
had been responsible for unprecedented population crashes of the
falcon in both Europe and North America.

President Nixon's ban of DDT in 1992 provided the hope that
with the proper release of captive bred falcons, the species had a
chance. The other significant aspect was the extensive cooperative
effort between Federal and agencies, various States, cities, coun-

ties, universities, conservation groups, foundations, private citizens,

corporations, and many, many others.

As you stated, we stood on the grounds of the capitol just a few

days ago and celebrated the Fish and Wildlife Service' proposal to

delist the species. The population of the bird has risen from less

than 50 pairs in 1970 to over 1,000 now. Essentially, there are as

many peregrine falcons as there every have been. We will continue
with our restoration efforts for the next few years with releases in

the Northwest, as well as filling some holes back in the Eastern
United States.

We learned two important lessons with the recovery of the per-

egrine falcon. First, the technology developed for the peregrine
could be adapted for use with a variety of other species, which I

mentioned earlier. And, second, the best the way to succeed in con-

servation is through the use of common sense, goodwill, and rea-

son.

What I would like to bring to your attention today are some of

the difficulties we are having with the Fish and Wildlife Service

permitting process. Over the past 25 years, well intended laws de-

signed to protect wildlife have been enacted. These laws and the

applicable regulations are having the unfortunate side effect of
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making it difficult for conservation organizations like The Per-

egrine Fund to obtain permits necessary to go about our business.

Let me attempt to provide a few examples:
Under the terms of the regulations stemming from the Endan-

gered Species Act for CITES, a permit is required from the export-

ing country and from the importing country for each specific event
undertaken. For example, The Peregrine Fund has been working
with the very rare harpy eagle from South and Central America for

years. The goal of the program is to return young harpy eagles
hatched in Boise to areas where the species has been extirpated.
Over the past few years we have built up our breeding stock of

non-releasable harpy eagles to 10 pairs, mostly from Venezuela and
Ecuador. This, however, has been a permitting nightmare.
An export permit from the Venezuelan Government, for instance,

takes approximately 3 weeks. By comparison, an import permit
from the United States takes 28 to 40 weeks, although both coun-
tries are operating under the terms of the same treaty. Now that

building our breeding stock of harpy eagles is behind us, the second
half of our permitting problem may just be beginning. Additional

permits will be required to return the young to Central and South
America.

Let me use another example:
Beginning one year in advance to return mauritius kestrels to

mauritius, we were unable to obtain the necessary permits from
the U.S. Government. Frustrations stemming from these delays re-

quired us to move the program to the United Kingdom where the

program was successfully completed and the species recovered. We
would prefer to complete work with the harpy eagle project at our

facility in Boise.

Information required for every permit is similar in nature to the

previous permit, especially if the permit is for the same species. On
one occasion after The Peregrine Fund had waited 5 months for a

permit to import a harpy eagle, the Fish and Wildlife Service con-

tacted us and requested additional information on our breeding fa-

cilities. This information had been submitted with two previously
approved applications. After several additional weeks of waiting,
the service requested that the same information be resubmitted

using a different size format so that it could better fit in their filing

system.
CITES permits are not the only problem. Domestic permits are

also extremely difficult. In December 1991 The Peregrine Fund re-

quested a renewal of our endangered species permit for peregrine
falcons. Seven months later, the Fish and Wildlife Service re-

quested the resumes of all sub-permittees on the permit. Nine
months later, the Service requested a brief description of the activ-

ity each person would be conducting under the permit and whether
that individual would be working alone or under the supervision of

more experienced people.
At this point, we simply told the Service if they felt The Per-

egrine Fund did not have the necessary qualifications to work with

peregrine falcons, then they should not issue us a permit. The per-
mit was issued soon thereafter.

I'm very confident that The Peregrine Fund is not the only con-

servation organization that is having these problems. If the com-

92-528 96-14
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mittee had time to spend, there would probably be a line of well-

meaning conservation organizations with similar problems. I would
hope that these organizations have the opportunity to present writ-
ten testimony.
The solution we are proposing is to provide organizations in-

volved in conservation with a blanket permit. Such a conservation

permit would allow an organization to carry out all activities per-
mitted under the laws. The organization would be required to sub-
mit reports annually to the Service, and if the Secretary thought
so, he or she could revoke such a permit for violations of the condi-
tions set forth.

I would like to, again, thank you for the opportunity to present
the views of The Peregrine Fund. As you proceed toward reauthor-
ization of the Endangered Species Act, please keep our concerns in

mind.
Thank you.
Senator Kempthorne. Jeff, thank you very much.
Before we continue the opening comments from our panelists, be-

cause Senator Chafee has to leave, I would like to give him an op-
portunity to ask a few questions before he departs.

So, Senator Chafee.
Senator Chafee. Thank you very much, Mr. Chairman, My ques-

tions will be brief. Regrettably, I do have to leave. I think I can

stay partially through the next witness.
Mr. Cilek, if DDT is so harmful, why do we export it?

Mr. CiLEK. Sir, The Peregrine Fund is not involved with the
manufacture or export of DDT. We deal strictly with the conserva-
tion of endangered birds.

Senator Chafee. Well, I'm familiar with the dangers and the
harms it's done oversees. In Bermuda they have what they call the

kahowe, which is a sea bird that lives off fish, and the kahowe has
had tremendous problems because its eggs have collapsed because
of the DDT in the ocean that the fish have ingested and then the
kahowe gets it. I find it troubling.
The second point is in listening to your description of the permit-

ting process both under CITES and under our laws, I can see the
reason that it's there. There can be a lot of fly by-night organiza-
tions that would try to take advantage. It seems to me it has to

reflect the integrity of the organization. In other words, yours is an

organization that's there and legitimate and with great success and

high, fine science. So I can see—I would think that you would have
some standing in order to get the approval far faster than I think

you said, what, 5 months to get approval?
Mr. Cilek. Yes.
Senator Chafee. It's worthwhile looking into all of that, and I

think it's good you brought up that point.
Mr. Chairman, thank you, and I apologize. I have to leave in a

couple of minutes, but I'm going to listen to the start of the next
witness. Again, I want to congratulate you on the panels you've put
together. They've been excellent, every single one of them.

Senator Kempthorne. Thank you very much, and, too, while

you're still here, Senator, I just think it's worth noting that you do
have a very successful conservation organization that has really

brought about the recovery of the peregrine falcon, and, yet, as Jeff
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has pointed out, one of the projects they had to move from Idaho
to the United Kingdom because they couldn't get the permits.
Mr. CiLEK. That's correct, and it's probably not entirely the fault

of the Service. The laws were enacted and there is law on top of

law and regulation on top of regulation. We're just kind of backed
in a comer, and I think this is an area that the Service really
needs some help from Congress to get out. We would be happy to

work with the Service.

Senator Kempthorne. Good, all right.
Let me introduce then our next witness who is Grerhardus J.

Hanekom, who is the Minister of Environment and Tourism, the

Republic of Namibia; accompanied by Dr. Malan Lindeque. Is that

pronounced correct?

Mr. Lindeque. Lindeque.
Senator Kempthorne. Say that again.
Mr. Lindeque. Lindeque.
Senator Kempthorne. Lindeque, deputy director. Specialist Sup-

port Services, Ministry of Environment and Tourism, Republic of

Namibia.
Mr. Minister? That's easier.

STATEMENT OF GERHARDUS J. HANEKOM, MINISTER OF EN-
VIRONMENT AND TOURISM, REPUBLIC OF NAMIBIA; ACCOM-
PANIED BY MALAN LINDEQUE, DEPUTY DIRECTOR, SPECIAL-
IST SUPPORT SERVICES, MINISTRY OF ENVIRONMENT AND
TOURISM, REPUBLIC OF NAMIBIA

Mr. Hanekom. Thank you. Mr. Chairman, thank you for the op-

portunity to give evidence at this hearing which is of great impor-
tance to my country. As you've introduced myself already, I am
Gerhardus Jacobus Hanekom, the Minister of Environment and
Tourism of Namibia, and I am representing the Namibian Govern-
ment on this occasion. I've come all the way from Windhoek in Na-
mibia especially for this purpose.

Senator Kempthorne. We're honored to have you here.

Mr. Hanekom. Namibia is one of the four countries which
launched a formal diplomatic protest about the current structure

and administration of the Endangered Species Act. I am submitting
to you a formal written statement with an annexure containing de-

tailed recommendations for revising the Endangered Species Act.

Actually, Mr. Chairman, my formal written statement has already
been lodged. I pray indulgence to lodge a further batch of state-

ments received from 11 organizations which support the case of

Namibia and I pray your indulgence also to accept this as evidence

before the committee.
International concerns about the destruction of African wildlife

and reasons for having complex domestic laws such as the Endan-

gered Species Act and international convention such as CITES
stem from the ongoing destruction of wildlife habitat. It is not

hunting, or poaching or trade in wildlife that is to blame for the

decline of the vast majority of species in the developing world. Peo-

ple and governments have no option but to use available natural

resources to best effect in a region beset with enormous devel-

opmental problems. Deciding how to use the land in the best inter-

est of people is ultimately based on simple economics.
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Our region has pursued policies which retain the highest possible
values on wild species and natural landscapes. Without these val-

ues and a competitive contribution from these revenues to the de-

velopment and well-being of the Nation, we will not be able to stop
the progressive loss of wildlife habitat to other forms of land use.

It is of great importance to us that the Endangered Species Act
does not have a counter-productive effect on our domestic conserva-
tion programs. We cannot afford to subject long-term conservation

programs to the threat of unilateral action by a foreign agency os-

tensibly in the interest of protecting our species.
We know that we can count on the support of the United States

when we have serious conservation problems requiring legislative
action, but we want to be frank and prefer to request such support
only when required to ensure that the remedy fits the ailment.

Concerning the proposed changes to the Endangered Species Act,
our response, as indicated in our written statement, seeks recogni-
tion for our own policies and programs. Inappropriate forms of pro-
tection bestowed by the Endangered Species Act dictate harmful

policy to Africans about some of our species. It is imperative in our
view that international conservation measures should be har-
monized with conservation programs in each Nation. It is equally
important that the Endangered Species Act be harmonized with
CITES and the mechanism for international participation in deci-

sionmaking that are part of this convention.
Mr. Chairman, the Constitution of the Republic of Namibia pro-

vides that—and I wish to quote—
The State shall actively promote and maintain the welfare of the people for adopt-

ing inter alia a policy aimed at the maintenance of the biological diversity of Na-
mibia and utilization of living, natural resources on a sustainable basis for the bene-
fit of all Namibians.

Mr. Chairman, we are committed to this idea. We are pursuing
all options to maintain the coexistence between people and wildlife

in a harsh and unforgiving environment.
In conclusion, Mr. Chairman, I wish to thank you for having lis-

tened to me, and I wish to invite you to visit my country to see

what we are really doing there.

I thank you.
Senator Kempthorne. Mr. Minister, thank you very much, and

I would look forward to the future when I can visit your country.
I know it would be a very wonderful experience.
Let me also acknowledge Rams Rammutla—^you can call me

Dirk.

[Laughter.]
Senator Kempthorne. Deputy Director, South Africa National

Parks Board, Republic of South Africa. Our next speaker will be

Stephen Kasere who is the deputy director, CAMPFIRE Associa-

tion, Zimbabwe.
Mr. Kasere.

STATEMENT OF STEPHEN KASERE, DEPUTY DIRECTOR,
CAMPFraE ASSOCIATION, ZIMBABWE

Mr. Kasere. Mr. Chairman, members of the Senate, thank you
very much for this opportunity which you have accorded me. My
name is Stephen Kasere, deputy director of a community-based in-
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tegrated conservation and rural development program in Zimbabwe
called CAMPFIRE.

Please understand why we oppose the Endangered Species Act.

Although it is an endeavor to protect our species, but it really con-

trols the safety of our economy and our people. Let me start by giv-

ing you a background of the political economy of my country,
Zimbabwe.
The crisis faced by Zimbabwe today is an acute shortage of land

for both human and wildlife habitation. During the colonial era,

European settlers claimed the best land and forced the majority

population of black people into arid and semi-arid areas which are

called "communal areas." It is in these areas today where 55 per-
cent of our people live in abject poverty. Lack of serious develop-
ment commitments by the colonial governments in the past were
worsened by the fact that many of these communal settlements

were located near or around national parks, which take up 18 per-
cent of our total land. The parks protect overpopulations of govern-
ment-owned elephants and other species, and they destroy our

crops and kill our children.

The destruction of our crops by animals that we were not allowed

to control or utilize for our economic or spiritual well-being in the

past has engendered strong resistance from our people. They even
saw international poachers as heros for eliminating an unnecessary
danger.
To end this apartheid and to bring to halt serious poaching, the

government introduced the program, CAMPFIRE, which gives com-
munities ownership and the right to utilize wildlife in a sustainable

way by allowing controlled sports hunting, on a strict quota basis

set up by the Department of National Parks. The quotas don't ex-

ceed 0.75 percent of the total of the species. CAMPFIRE has man-

aged to generate income for peasants, which cushions the cost of

crops which are destroyed by elephants and species. That's per-

suading them to tolerate species as assets and not liabilities.

Much of the income generated through CAMPFIRE has been in-

vested into crucial development projects such as schools, clinics,

game fences, which people themselves decide. About 20 percent of

the income has been applied back into anti-poaching and other pro-

grams which are meant to protect our species.
Such programs include the hiring of game guards who protect

the wildlife species because the people now realize that these re-

sources are an asset. They are now a resource, and no longer a pest
that we should destroy. Crops are a form of compensation too.

In Southern Africa we are involved in a lot of networking and re-

search programs, so it is therefore not a surprise that we, in

Zimbabwe, through SACIM and our Ambassadors, oppose the pro-

posed Endangered Species Act's endeavor. It waters down our con-

servation strategies, which we think are the only way for the re-

gion, by emphasizing on strictness and prohibition. The Endan-

gered Species Act has only limited benefits which compensate our

people against the cost.

Sport hunting, when done in a very limited manner in a very
controlled way, is the best way of controlling species population,

particularly elephants. Crop destruction is costly to human beings.
Adult species of wildlife also need our protection outside the Na-
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tional Parks. I will emphasize, ladies and gentlemen, that we are

talking of consumptive use of our resources outside the National
Parks. Otherwise, no consumptive use is allowed in protected
areas, but these are animals which are living with people outside
the protected areas. We need to find out an economic way of pro-
tecting our people from suffering the cost imposed by this wildlife.
We think that the Endangered Species Act when it addresses the

use of foreign animal species, and then paints Africans as cold-
blooded exterminators of wildlife, such that we must be controlled
from the outside, fails to realize that African people have a great
passion and sympathy for wildlife.

As a matter of fact, there is one thing that has always been over-
looked by northerners—as Zimbabweans, we have a strong cultural
attachment to our wildlife. This attachment makes it imperative to

utilize our game sustainably, as almost every animal has a spir-
itual significance. Almost every indigenous black Zimbabwean has
a totem of an animal which means that he associates his survival
with the survival of that particular animal, and this is a serious

lesson, gentlemen. We strongly believe that if the elephant is no
longer there in Zimbabwe, all the people who believe in the ele-

phant, who enjoys the totem of the elephant, will no longer feel

that spiritual protection. Therefore, it is an obligation on our part
to look after the elephant and all the other species.
But all this said, we feel that we should have a stronger arena

for international arrangements and control, and we strongly lob-

bied in support of CITES as the best instrument to articulate our
sentiments and point to our development in the future.
Let me emphasize that our concern is neither to interfere with

the Endangered Species Act insofar as it deals with your species
in America nor to plead here to be allowed to ruthlessly massacre
our wildlife for profit. We are not callous wildlife killers as the lat-

est spate of propaganda would have you believe. We are a rational

group of people whose own development is at its lowest ebb, and,
therefore, trying to find out how best we can utilize our limited
land for both conservation and development.
So to wrap it up, Mr. Chairman, as much as we would expect

that the Endangered Species Act is your internal business and that
we do not vote in American politics, it is our most profound opinion
that this Act should be changed as it takes away the only benefits
for poor countries of conserving wildlife without taking the heavy
costs. I am sure it is not beyond your ability to accommodate a few

changes, which would suit all rational individuals who wish to see
Africa's spectacular wildlife survive and our people together.

I could go further, Mr. Chairman, to explain the relationship of

our wildlife and the dangers, the loss of species, which is the result
of political instability, political instability which has been insti-

gated by profit. We feel that if we accommodate some economic
benefit, we would reduce the chances of political instability, which
alone claim a lot of wild species which go unrecorded.
Thank you, Mr. Chairman.
Senator Kempthorne. Mr. Kasere, thank you very much.
Our next witness will be Dr. John Grandy, who is the vice presi-

dent of Wildlife and Habitat Protection, the Humane Society of the
United States here in Washington.
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Dr. Grandy, welcome.

STATEMENT OF JOHN GRANDY, VICE PRESIDENT, WILDLIFE
AND HABITAT PROTECTION, THE HUMANE SOCIETY OF THE
UNITED STATES, WASHINGTON, DC; ACCOMPANIED BY TE-
RESA TELECKY
Dr. Grandy. Thank you very much, Mr. Chairman.
Good afternoon, it's a pleasure for me to be here today represent-

ing The Humane Society of the United States and Humane Society
International, and our more than 2.5 million members and con-
stituents nationwide. I'm also pleased to present today to the com-
mittee a report which we have just done on the alarming growth
of the American trophy hunting industry and to have with me Dr.
Teresa Telecky, who is the principal author of that report.
We have a disgraceful problem in this country that threatens the

heart and soul of our national commitment to conservation and ani-

mal protection. Our citizens are destrojdng wildlife at a phenome-
nal rate, not because we are living in poverty and are forced to eke
out an existence by killing wildlife for food, but for the most frivo-

lous purposes—because we are wealthy and can afford to pursue
and kill them as trophies and hang their heads on our walls.
To the HSUS it is a disturbing and embarrassing fact that Amer-

ica is the world's largest market for wildlife, a market that has al-

most single-handedly brought populations of many animal species
to the brink of extinction. For over 20 years the Endangered Spe-
cies Act has appropriately restricted the importation to the United
States foreign species listed as endangered or threatened. However,
as described in our attached report on the trophy hunting industry,
even the relatively few species listed under the Endangered Species
Act can be and are imported by the hundreds under certain exemp-
tions.

Among the major findings of our report are:

In 1993 46,582 animals, representing over 250 species, were
killed by American trophy hunters and imported to the United
States, an increase of 71 percent since 1990. Among those are such
animals as zebras, baboons, wart hogs, ostriches, African leopards,
African lions, and giraffes.

Also, in 1993 1,322 animals, representing 35 endangered and
threatened species under the Endangered Species Act, were killed

by American trophy hunters and imported to the United States, an
increase of 83.6 percent since 1990. Endangered and threatened
animals that were imported as trophies in 1993 included 416 Afri-

can elephants, 346 leopards, 229 lechwe, 100 bontebok, and 64
Hartmann's mountain zebras.
Mr. Chairman, the fact is that even under the current Endan-

gered Species Act, too many foreign, endangered and threatened

species are allowed to come into this country every year. Exemp-
tions in the ESA language and the interpretation of the ESA by the
Fish and Wildlife Service have already made the importation, to

the United States, of trophies of endangered and threatened spe-
cies easy.
For example, did you know, Mr. Chairman, that it cost only $25

to get a permit to import an elephant or a leopard and that it can
take as little as 3 days to get such a permit from the Fish and
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Wildlife Service? We are aware that four foreign nations—
Zimbabwe, Botswana, Namibia, and Malawi—along with foreign
and domestic organizations that promote wildlife exploitation, are

advocating that the ESA should not provide protection for foreign
species at all or that the permitting system for the importation of

foreign, threatened, and endangered species should be simplified.
There is, for example, a proposal to amend section 10 of the ESA

to grant wildlife importers a 10-year general import permit. This

proposal, Mr. Chairman, for reasons I've explained in detail in my
statement, is as ludicrous as it is destructive in both content and
scope. As proven by the startling number of foreign, endangered
and threatened species that are allowed to be imported under the
current ESA, we do not need to change the law to allow imported
animals from these nations.

The aforementioned four southern African nations have claimed
that the importation of foreign species to the United States should
not be addressed by the ESA, and that instead CITES alone should

govern. However, as you know, Mr. Chairman, CITES allows

stronger domestic measures. This is a stronger domestic measure.
This is a judgment related to our national ethics and what activi-

ties we will condone.

Finally, Mr. Chairman, federally-funded projects overseas should
not be allowed to directly or indirectly undermine the ESA or

CITES. However, it has come to our attention that one government
agency, the Agency for International Development, is subsidizing
trophy hunting of elephants. This is a scandalous and detrimental
situation and is a waste of taxpayer's money. Indeed, CAMPFIRE
and ADMADE programs in Zimbabwe and Zambia respectively
that are presumably based on local people selling wildlife to trophy
hunters, benefit far less from trophy hunting than they have from
U.S. taxpayers who are subsidizing this at an average rate of $2
million per year.
This is a scandal. Our citizens, apart from the special interest

represented by the safari clubs or similar groups, have no interest

in promoting or supporting trophy hunting in foreign nations.

Thank you, Mr. Chairman. I've included a set of detailed rec-

ommendations, which should be obvious from the content of my re-

marks. I would be happy to answer any questions that you may
have.

Senator Kempthorne. All right, Dr. Grandy, thank you very
much for your input.
Now Ms. Ginette Hemley, director of the International Wildlife

Policy, World Wildlife Fund, Washington, DC.
Welcome.

STATEMENT OF GINETTE HEMLEY, DIRECTOR OF THE
INTERNATIONAL WILDLIFE POLICY, WORLD WILDLIFE FUND
Ms. Hemley. Thank you, Mr. Chairman. I appreciate the oppor-

tunity to be here today. I am Ginette Hemley, director of the Inter-

national Policy at the World Wildlife Fund. WWF is the largest pri-

vate conservation organization working internationally to protect
wildlife and wildlife habitats. We are currently supporting con-

servation efforts in more than 70 countries and are privileged to

support programs in the two nations represented on the panel
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today. World Wildlife Fund has worked extensively with CITES
since the treaty's inception and provides both technical and finan-

cial support to member nations and their CITES programs.
I would like to address some of the issues, the key issues that

have already been discussed, and respond to some of the points
made by previous speakers:

First, we appreciate the opportunity to hear some of the concerns

voiced by our southern African colleagues over the Endangered
Species Act and the United States' implementation of CITES.
World Wildlife Fund recognizes that Namibia, Zimbabwe, and
South Africa in particular have in many ways been pioneers in

wildlife conservation, building programs that rely in part on wild-

life use and international trade to provide important income for

rural communities, particularly through controlled sport hunting.
We recognize the value of these programs and have actively sup-

ported them.
Mr. Chairman, in looking at the complex problems of inter-

national wildlife trade, I have to say that if all we had to worry
about v/as resolving the issues in southern Africa, our tasks would

probably be relatively easy. We are very sympathetic to the need
to make sure that effective conservation programs are not under-
mined by excessive regulation in the United States. But the inter-

national wildlife trade and all its associated problems and threats

to species is much broader than just southern Africa. In addressing
the concerns of these particular countries, which we should do, we
must not undermine the important conservation benefits the En-

dangered Species Act provides for endangered and threatened spe-
cies in other parts of the world.
The robust market forces of our vast economy here in the United

States, the world's largest wildlife market, has wreaked havoc for

many foreign species through uncontrolled trade in the recent past,
from large mammals, to exotic birds, reptiles, and other forms of

wildlife with commercial value. We know how the wildlife trade

works. It often occurs in sudden cycles
—trends can change very

quickly and species that are naturally rare or vulnerable to over

exploitation can experience rapid demise. Many countries in Latin

America, Asia, and parts of Africa have enacted very strict wildlife

export laws as a result of these trade threats. The Endangered
Species Act has brought enforcement authority and commerce re-

strictions that have in fact helped many of these countries enforce

their own wildlife protection laws by providing important safe-

guards against illegal and detrimental trade. The ESA helps pro-
vide the teeth to make CITES, the international conservation con-

vention, work. The law enforcement record of the Fish and Wildlife

Service shows ample evidence of the benefits to foreign countries

of ESA actions affecting species that slipped through protection
barriers of their native countries.

Just 2 days ago, after a 15-month investigation, for example, en-

forcement agents in New York apprehended an individual for

transporting and selling illegally imported skins from the critically

endangered snow leopard, in violation of the ESA. Although the

species is also covered by the strictest protections of CITES and is

prohibited from export in all of its native countries, it was the
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interstate commerce restrictions of the Act that allowed for the in-

dividual's arrest and for this smuggling ring to be broken up.
The Endangered Species Act provides for trade control measures

that do go beyond CITES, but this is explicitly allowed for in the
convention. It is in fact the normal practice of most trading coun-

tries, including other major markets like many of the European
Union nations. A number of countries have in fact gone well beyond
the CITES mandate by prohibiting most wildlife imports and ex-

ports. The United States has, in our view, struck an appropriate
balance. The ESA is strong, but it is also flexible.

I should also mention here, sir, that it's important to keep in

mind that much of the wildlife trade as a whole, which is a multi-
billion dollar business, occurs outside of the purview of both CITES
and the ESA. It is a very small segment of the trade that is covered

by regulations. Most of it is largely unregulated.
Most of the concerns surrounding the international provisions of

the ESA, as discussed today, relate in our view to administrative
matters associated with just a handful of species, specifically

the
African elephant, the leopard, the Nile crocodile ana perhaps one
or two others, principally species that are important in sport hunt-

ing. Some have argued that the ESA has unduly restricted trade
in these species, but I think it's important to look at the trade facts

to understand just what those restrictions may or may not be.

The application of special rules under the ESA for the elephant
and leopard, for example, in practice are in many ways less strict

than CITES. The United States imports more products from these

species than any other country in the world. In the last 2 years,
for example, we imported at least 200 trophies of African ele-

phants, and most of those came from Zimbabwe. A similar rule for

leopards allowed for at least 600 trophies of leopards to be im-

ported into the United States from about 10 African countries dur-

ing the last 2 years.
These rules, in our mind, demonstrate the flexibility under the

Act for allowing imports of certain threatened species when such
trade serves conservation purposes, such as in the countries rep-
resented here today, while at the same time maintaining safe-

guards against detrimental trade. It is important to remember that
wildlife conservation and trade control capabilities vary enormously
among countries, and these differences are not always recognized
or addressed through the CITES process.
There is little question that most southern African countries

have good programs, but I can tell you that the situation in other

parts of the world—in west and central Africa, for example—is a

completely different story.
In sum, Mr. Chairman, we believe that the Endangered Species

Act is sufficiently broad but appropriately flexible to implement the

requirements of CITES, as well as to provide protection for foreign

species not covered by the convention. These provisions should be
maintained. There is, in our view, no need to change the Act to ad-

dress the specific but important issues raised by our African guests
here today. At the same time, implementation of the Act and its

CITES measures, including accommodation of the needs some for-

eign countries and species, could and should be improved. This goal
could be achieved in part by harmonizing the CITES and ESA list
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to better follow the international standards set by the convention.

This might be achieved, for example, through the establishment of

a trigger of an automatic review when a CITES listing change
takes place after the biannual conferences of the parties.
Another area where this goal could be achieved would be through

broader and more regular consultations with the foreign countries

that have specific problems, and where the United States market
is important for their conservation programs.
We recognize that these actions may require an adjustment of

priorities at the Fish and Wildlife Service because of tight budgets
and staffing, but we do believe they are important, as we have
heard today, and should be undertaken.
Thank you.
Senator Kempthorne. Ms. Hemley, thank you very much.
Let me ask our panelists a few questions:
Mr. Cilek, I know in the conversations I've had with representa-

tives of The Peregrine Fund at times their expression of real frus-

tration with the permitting process—in fact I remember at one

point
—and this was not you who said this—but there was a situa-

tion where you simply could not get a permit and so in frustration

really the attitude expressed was, then keep your permit and we'll

just stop the program. Yet, here is a conservation group dedicated
to the recovery of species.

I understand that things sometimes are so difficult that the spe-
cies we're trying to save actually are in danger, and I'm thinking
of the one example. Do I understand that you actually had an eagle
die while you were waiting for a permit from the Fish and Wildlife

Service, died because it was held in captivity as opposed to being
released, as you had hoped to do?
Mr. CiLEK. Well, it was a harpy eagle that we were trying to im-

port from Venezuela, I believe, or Ecuador—I'm not sure—and we
got the permit from Venezuela very quickly and we were delayed
in the United States from getting the permit. The bird remained
in Venezuela or Ecuador, wherever it was, and while we were wait-

ing for the permit, it died before we could get it in. It was going
to be one of our breeding birds, and actually I think we found that
bird tied to a boat motor of some kid's boat. So the Venezuelans
were happy to let us have it. It had a broken wing and couldn't be
released into the wild anyway but it was a perfect breeding bird,
and it didn't make it.

Senator Kempthorne. What would have prevented that? I mean,
what would keep an agency from saying, yes, bring this bird here?
Mr. CiLEK. I think that the laws are very difficult for them to

work through and the work load that they have, just the number
of permits that they have to deal with. It's just insurmountable. So

they, quite frankly, are understaffed and overworked and need re-

lief, and the relief we've suggested is put the burden on us. Give
us a permit and if we don't do things properly, then take it away.
Senator Kempthorne. As a follow-up to that, you've stated that

rather than requiring individual permits, you've suggested that or-

ganizations involved in conservation be provided with a blanket

permit. Is that what you're suggesting?
Mr. Cilek. Exactly. There are a lot of laws that are involved

here, and we don't want just one permit for each law. Give us one
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permit to take care of all the laws, permits to carry out all of our
activities. I know there are other organizations involved, and if you
can include their written testimony at some point, that would be

helpful.
Senator Kempthorne. Yes, we would be happy to do so, and I

look forward to your recommendations on this permitting process.
Mr. CiLEK. Good, thank you.
Senator Kempthorne. Mr. Minister, I noted that you were listen-

ing with great interest to what Dr. Grandy was saying. Any
thoughts on what Dr. Grandy has said from your perspective?
Mr. Hanekom. Thank you. If I might comment honestly about it,

it is a very emotionally charged submission which he made, but we
in Namibia cannot really buy that argument. We cannot live with
that attitude looking at that. What Dr. Grandy is missing inci-

dently in attacking trophy hunters—he is missing the basics, the

basics that my government subscribes to, and that is it's interest

in people and that we are committed to allow our people in a poor
developing country to earn the most income that they could, and
we are committed that all sources that our country has must be
utilized correctly for the benefit of our people.

I sometimes get the impression that certain groups are more in-

terested in animals than they are in people. We cannot buy that.

We live in a country that has recently obtained its independence
about 5 years ago. We are trying to help our people, we are trying
to also promote the welfare of our people, and our people are enti-

tled to all benefits that our country can offer. That is basically our

policy
—that the animals are there, the wildlife is there for the ben-

efit to be utilized by our people and anything that brings down and
has an effect on the value of the wildlife works detrimental to our

policy in helping and promoting the interest of our people.
You cannot convince anybody living in the poorer areas of Na-

mibia—and, Mr. Chairman, in certain areas the average income

per capita of some of the families are $55 U.S. dollars a year. That
is true. Now you go and convince that man to try and assist and
conserve wildlife just for the sake of conserving it—forget about it.

He will only conserve and assist you to conserve it if it is of value

to him, and if the wildlife is of value, Mr. Chairman, he will.

But we have started this policy in a certain part of Namibia, and,
Mr. Chairman, I'm really honest that I can say today that at the

moment Namibia has the highest animal wildlife population that

it's ever had this century. Our wildlife is increasing in our area be-

cause we follow the policy that wildlife is of value, and we're trying
to manage wildlife correctly. We've even, in my ministry, we've

changed the name of the one directory which was wildlife conserva-

tion and we changed it to wild resource management because we
believe that wildlife is there to be managed by man for the benefit

of the community, for the benefit of its people.
If trophy hunting—that is one of the ways that animals in wild-

life are being marketed, but we are not really advocating the mat-

ter of trophy hunting, and I cannot see why we should now vir-

tually condemn trophy hunting. It is one of the methods of market-

ing and of getting value out of your animals.
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"

Senator Kempthorne. Mr. Minister, if I may then, let me get
some clarification. Based on what you've said, do you have pro-

grams that would prevent the extinction of these animals?
Mr. Hanekom. Yes, we do have programs to prevent the extinc-

tion of the animals but it means that we do not shy away from the

sustainable use of animals and that we have been able to stop

poaching to a large extent because the animals are of value to the

people. About 13 percent of our country is national parks, which
are protected areas, but in addition to that, private landowners
have added something like 5.5 percent of their own land which

they are also using exclusively for game and for wildlife.

Mr. Chairman, that is increasing the habitat of the animals. As
I've said in my short submission, it is more the decrease of the

habitat that has killed the animals and not so much hunting and

goaching,
and we are working actively to increase and to put that

ack.

Senator Kempthorne. Mr. Minister, I appreciate your comments.
Let me ask Director Rammutla for your thoughts, from your per-

spective of the Parks Board.
Mr. Rammutla. Thank you very much, sir, for giving me this

chance. I will talk not only from the part of being a Parks Board

representative, but I will talk from the part of being a citizen and
bom in the rural poor areas of South Africa and the experience
that goes with that and the opportunity that has been given to us
to go through and manage the system itself.

First, I would like to start by highlighting the position of the

U.S.A. itself. I think what we are trying to say here is there is no

way to interfere with the sovereignty of this country to determine
what they are regarding as their right to import, to export and ev-

erything like that. But if we look at the United States itself, I

think the United States is one of the best countries which is up-

holding the independence and the sovereignty of other countries,
and that has been demonstrated in many different ways. If you
take the war, for example, in Kuwait between Kuwait and Iraq, the

involvement of the U.S.A. there, but I will come back to the reali-

ties now.
What we are arguing about is that the situation on the ground

is that unilateral decisions are taken of what should be listed and
what should not be delisted from the least of endangered species,

according to the ESA. And we say participation consultation, it's

not actually happening well but if we really recognize the inde-

pendence and the sovereignty of countries and the ability within
those countries to actually manage their resources properly, I be-

lieve that we can be given a chance actually to determine how the

people should interface with wildlife on the ground. That is the
basis of the whole thing.

Previous presentations that took place here were actually a testi-

mony to our case whereby some statements in the United States

are arguing for more autonomy in their relationship with Federal

agents. If the United States is experiencing that relationship be-

tween each State and the Federal agencies, what about other inter-

national countries? We are here to appeal to the Senate itself to

please relook at the Act itself, that it should allow strong flexibility

because when you leave it for the administrators actually to decide.
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it can be said that there is a lot of permits that have been allowed
to import all those trophies. But there is a very clear sign that

even the Federal judge will actually intervene in the relationship,
Mr. Chairman, in the previous testimonies about the forest in the

United States. Actually, the Federal agency was actually requested
to get out of the system there.

We are experiencing some problems irrespective of what is con-

tained in that Act. Our suggestions today are very clear and

straightforward, that the Act is impinging on the sovereignty of

those States, and we believe that if you look at the populations of

all those species that are claimed to be endangered without the

consultation of those countries, the population is stable, they are

growing and utilization is taking place. We believe that more flexi-

bility should be built up into that to encourage it so that we can

improve the core existence of those wild animals and the people
that are actually in those rural areas.

At this point in time, we are deciding these issues in beautiful

big buildings
—here, for example, in Washington, DC. But back

home poor people as we are talking, their livestocks are taken by
leopards, they are taken by lions, they are taken by other species
that we're talking about here, their crops are raided by buffaloes,

they are raided by elephants, and we here are not experiencing the

pain that is being experienced there.

I was privileged this week to look at the documentation on one
of your channels, and the problem that was discussed—there was
the mountain lion, and there was a question that was asked, is the

problem the mountain lion or the growing population of people en-

croaching on its habitat? Those are some of the problems that the

United States is having, but back home it's even more because peo-

ple are tied in the spiral of poverty that they need to escape. One
of the routes to escape there is to be able to live competitively with

wildlife on the ground.
Thank you.
Senator Kempthorne. All right, Mr. Director, thank you.
Just to continue this for a moment, Mr. Kasere, I noted in your

testimony statement that really caught my eye you said, and I'm

quoting:
We are a people battling to find lasting solutions of dealing with elephants and

other dangerous species which are constantly testing the speed of our children, and
to generate a few dollars to cus'uion our cost of recovering decomposing bodies of

those children whose speed is not good enough.

I suppose this is in line with what the other gentlemen from the

neighboring country are saying, but any other aspect to that?

Mr. Kasere. Yes, Senator, and thank you for commenting on

that note. In fact, I am greatly touched by the comments that have

already been passed by Dr. Grandy. I am overwhelmed by those

comments, and, to be honest, I feel that conservation should have

a human face, and without a human face there is very little that

actually will try to protect wildlife extinction because it is the peo-

ple who live with those resources. You are talking about a con-

tinent which is a very poor continent which has a critical shortage
of land, and that land alone is trying to generate income for both

human beings as well as conserve wildlife, so this is the central

point.
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I do not know, Mr. Senator, but I strongly feel that if your media
here in the States was to highlight sufficiently to you the number
of people who are killed every day, the number of children who lose

their lives because they are not fast enough—I came as the deputy
director of the CAMPFIRE program, and I can do absolutely noth-

ing. We can't even compensate those people, but the only thing that
we can do is probably to list one out of every 100 elephants as an
animal control elephant that can be killed just to afford the people
whose children have been killed in the process. If that single ele-

phant alone can do this—we know the U.S. dollar is strong, and
what we are requesting is very, very little and that goes a long way
to sustaining our people.
Thank you.
Senator Kempthorne. All right. Dr. Grandy, let me turn to you.

You state in your written testimony that CITES is not properly im-

plemented and enforced. You go on to say, and I quote:
We cannot rely on exporting countries to make proper science-based findings, that

the export of endangered and threatened species will not have a detrimental impact
on wild populations.

Dr. Grandy. In a great many countries that's absolutely correct,
Mr. Chairman. The fact is that a great many countries don't even
have basic scientific authorities, and that's a matter of record be-
fore the CITES administrative body.
Let me go back and comment on a few things because there are

a lot of issues that are floating around here, and let me start with
one point based on the comments I've just heard.
The California mountain lion or the mountain lion in the west

is a good example. In many States we have trophy hunting of
mountain lions, but it doesn't stop depredations by some mountain
lions. The fact is that trophy hunting programs are aimed at gener-
ating income for trophy hunting outfitters and things like that.

They're not aimed at stopping problem animals in problem situa-
tions. Obviously, communities where those problems exist have to

deal with those problems on a case-by-case basis, and we would
certainly urge them to do so.

The point that I wish to make about CAMPFIRE and the other

programs is that those programs are being subsidized by U.S. tax-

payers. If our taxpayers had a firm knowledge base that they were
sending $2 million to Zimbabwe to help develop trophy hunting
programs, I frankly think there would be a public outcry over that.

Indeed, our taxpayers have said time and time again if we can pay
people to learn to kill wildlife, we can pay them to learn to save
it.

One the speakers mentioned the $55 figure as an annual income.

Poverty is a terribly distressing thing, but we're not going to bal-

ance national economies on the backs of cheetahs for nations of

people who only are making $55 a year. What we need to encour-

age through our U.S. aid programs—through organizations like

The Humane Society of the United States, Humane Society Inter-

national, World Wildlife Fund and others—is the development of

truly sustainable-use programs that capitalize on the value of liv-

ing animals, not on dead ones. We're not going to help people by
encouraging them to kill off their wildlife for short-term economic
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benefit without the infrastructure to retain it and to manage it,

and that's really v/hat's being discussed here.

Finally, the last point that's been made is time and time again
we've heard, pleas that these countries wish to export animals and
for us to allow the importation of animals into the United States.
I remind you of the figures that were in my testimony that of the

endangered and threatened species that were imported into the
United States last year, numbering about 1,300, fully 700 of those
came from the four countries that are here and have talked to us
about relaxing the restrictions of the Endangered Species Act. I

submit that plenty of animals are getting in now, and that if any-
thing, those restrictions need to be strengthened and not relaxed.

Thank you, Mr. Chairman.
Senator Kempthorne. All right. Dr. Grandy, thank you very

much.
Ms. Hemley, a question for you—^you testified that the World

Wildlife Fund would oppose changes to the international provisions
of the Act. Do you believe that the United States should be able
to overrule the local concerns of nations such as Namibia and
Zimbabwe?
Ms. Hemley. We do think the Act as it stands and its inter-

national provisions are very sound. I think it's important to empha-
size that the ESA only affects commerce and products imported
from those nations, as I outlined in my statement. But there is a

widely varying ability of countries to control exports, and we've
seen it all over the world. Southern Africa has some of the best

programs, but the United States needs to maintain the ability to

take stricter measures when it's warranted. Too often we have seen

problems get out of control because of political instability and for

other reasons, and we have effectively used our measures, as have

many other importing countries, to stem what would be the decline

of species that could be suddenly hit by poaching epidemics and
other problems.
Senator Kempthorne. Are you persuaded by the testimony of

our friends from Africa?
Ms. Hemley. We are very sympathetic to their concerns. As I

said, we support the programs in those countries. The United
States has provided a large market for their products, that I think
has shown the flexibility of the Act to accommodate particular
areas of use and wildlife trade where it serves conservation pur-

poses. So I do think there has been a good balance struck, and we
would always support looking for measures to make sure that what
we do in the United States does not undermine those programs in

those countries, certainly.
Senator Kempthorne. OK, thank you.
Dr. Grandy, correct me—did you say that it would take 3 days

to get an import permit?
Dr. Grandy. I said that that's documented and has been docu-

mented as having happened in the Fish and Wildlife Service.

Senator Kempthorne. OK.
Dr. Grandy. I'm sure that the number of days varies on a case-

by-case basis.

Senator Kempthorne. Mr. Cilek, in your experience have you
ever
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Mr. CiLEK. No, but I would sure like that phone number.

[Laughter.]
Senator Kempthorne. I think that's a good place for us to stop,

and this has been very helpful. It's an aspect for the Endangered
Species Act that I think perhaps has not had as much attention,
but on the permitting it's critically important and with regard to

its impact on other countries. I appreciate the testimony that you
have given us. This is something that helps us now in viewing this

whole thmg, and I appreciate very much the distance you have
come because I have been to Eritrea and to Somalia so I have some
idea of the distance you've had to travel.

Mr. Director.
Mr. Kasere. We appreciate our presence here.

Senator Kempthorne. Thank you very much, and, again, we
thank all of you and if you have additional thoughts, please provide
them to us.

This hearing is now adjourned.
[Whereupon, at 12:55 p.m., the subcommittee adjourned, to re-

convene at the call of the Chair.]

[Additional statements for the record follow:]

Statement of Mollie Beattie, Director, Fish and Wildlife Service,
Department of the Interior

Mr. Chairman, thank you for the opportunity to appear before the Subcommittee
on Drinking Water, Fisheries and WildUfe to discuss the Fish and Wildlife Service's

(Service) role in the implementation of the Endangered Species Act (ESA).
When Congress passed the Endangered Species Act 22 years ago, it initiated one

of the most important environmental programs in the Nation's history. The ESA es-

tablished a set of protective measures that have contributed to the survival of spe-
cies important to our living natural heritage like the bald eagle, the peregrine fal-

con, and the Aleutian Canada goose. These species might not be wdth us today but
for this visionary law. Yet the ESA has a broader focus than individual species; it

is equally concerned with habitat. Over 200 years of human development has al-

tered natural ecosystems in every part of this country as well as certain countries
abroad. The obscure endangered species that are often caricatured in editorial car-

toons are symptoms of this alteration and loss of habitat. They are the smoke alarm
that warns us that our home is on fire, because we also depend on the environment
that supports our fellow species.

I would like to focus the rest of my remarks on the issues addressed in the Sub-
committee's letter of invitation—recovery, downlisting and delisting, and inter-

national issues.

recovery, downlisting, and delisting

An immediate goal of the Act and a central focus for the Service is preventing
species from becoming extinct. Our longer term goal is to recover species and re-

move them from the list of threatened and endangered species. Recovery is achieved
when the decline of a listed species is reversed and it becomes a self-sustaining com-

ponent of its ecosystem that no longer requires the protection of the Act. Species
such as the whooping crane, the black-footed ferret and the American alligator are
dramatic examples of the success that can result from a long-term commitment of
resources and hard work. In fact, populations of well over 200 threatened and en-

dangered species are now either stable or increasing under the Act's protection. An-
other measure of the success of the Act is the number out of the over 900 listed

U.S. species that would no longer exist but for the efforts undertaken under the
ESA's auspices. This number, although impossible to ascertain, is probably in the

hundreds.
After a species is listed, the Service develops a recovery plan to give priority to

species most likely to benefit from such a plan and particularly those that are or

could be in conflict with construction or some other form of economic development.
A recovery plan must contain objective, measurable criteria that when met will

allow the species to be delisted. The recovery plan must also contain estimates of

the costs and time required to carry out these objectives.
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The Act also requires that once a species has been delisted, it is monitored to en-
sure that it has truly been returned to a sustainable condition. The Act stipulates
that this monitoring be carried out in cooperation with the States, recognizing their

primary stewardship role in managing resident species.
Numerous tools are available for the recovery of species, including:

reintroductions of species into formerly occupied habitat; land acquisition; captive
propagation; habitat protection; research; and proactive conservation. In addition,
under section 7(a)(1) of the ESA all Federal agencies are directed to utilize their
authorities in furtherance of the purposes of the Act to carry out programs for the
conservation of threatened and endangered species. Last September, 14 Federal

agencies signed a formal agreement to improve their implementation of the Act to-

ward conservation of species with sensibility to economic and social conditions. The
agreement is designed to help avoid conflicts and to increase the effectiveness of
Federal recovery actions for endangered species.
The Department of the Interior has been working diligently over the past 3 years

to improve the implementation of the ESA. As part of these dramatic changes to

the administration's endangered species program, improvements in the candidate
conservation or prelisting recovery have lead the initiative. These listing prevention
activities are designed to reduce the threats a species, known to be in decline, faces

in order to avoid the need to list the species
—thus recovery occurs before listing.

Actions may be as simple as building a fence to protect habitat from being used by
cattle or as challenging as the development of an interagency management plan.

In January of last year, the FWS. along with the National Marine Fisheries Serv-
ice (NMFS), Forest Service, Bureau of Land Management, and National Park Serv-
ice entered into a Memorandum of Understanding (MOU) promoting the conserva-
tion of candidate species. The purpose of this MOU is to establish a general frame-
work for cooperation and participation among all affected interests and agencies for

the conservation of species that are declining and may require listing under the
ESA. The Service also cooperates with private landowners and States to protect spe-
cies before they need to be listed. Most recently, the FWS entered into a cooperative
agreement to protect the Arizona willow with the Forest Service, the National Park
Service, the Arizona Game and Fish Department, the White Mountain Apache Na-
tion, and other affected land owners. Proactive efforts such as these benefit not only
the species but the landowners as well.

Last July, the FWS and NMFS released joint policies to improve the recovery
process. These policies require minimization of social and economic impacts, broader

participation, and independent scientific peer review of draft recovery plans. In ad-

dition, wherever possible, both FWS and NMFS are developing multispecies recov-

ery plans and have established a goal of developing recovery plans within 2V2 years
of a species being listed in order to ease any economic burdens.

Also, as part of the administration's 10 point plan released March 6, 1995, the

Secretary of the Interior announced Congress could ensure that recovery planning:
• articulates definitive recover^' objectives for populations (including levels that
would initiate downlisting or delisting) based on the best available scientific in-

formation and the other requirements of the ESA;
• provides all jurisdictional entities and stakeholders an opportunity to partici-

pate in development and implementation of the plan;
• allow States to assume the lead responsibility for developing recovery plans;
• seeks to minimize any social or economic impacts that may result from imple-

mentation;
• emphasizes multi-species, habitat-based approaches;
• is exempted from NEPA if the planning process is equivalent to that required
by NEPA;

• facilitates integration of natural resource and land management programs at all

jurisdictional levels; and
• identifies specific activities or geographic areas that are exempt from or that

will not be afi"ected by the section 9 prohibitions of the ESA concerning "take"

of species covered by a plan.
We believe that the Congress could improve the recovery planning process under

the ESA by requiring all appropriate State and Federal agencies to develop one or

more specific agreements to implement a recovery plan. Upon approval of an imple-
mentation agreement by each of the appropriate State and Federal agencies which

recognize the need to comply with the provisions of other applicable laws, including
NEPA, the National Forest Management Act and FLPMA, the agreement should be

legally binding and incorporated into the recovery plan. Under this proposal, recov-

ery plans and implementing agreements could be reviewed and updated on a regu-
lar basis An incentive could be created for Federal agencies to approve implementa-
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tion agreements by providing an easier, quicker section 7 process. Such implementa-
tion agreements should:

• expedite and provide assurances concerning the outcome of interagency con-

sultations under section 7 and habitat conservation planning under section 10
of the ESA,

• ensure that actions taken pursuant to the agreement meet or exceed the re-

quirements of the ESA;
• require that each appropriate agency that signs an agreement comply with its

terms;
• designation of any critical habitat should occur concurrently with recovery plan

approval, rather than the current requirement that it be designated at the time
of listing.

Prompt downlisting and delisting. Prompt downlisting and delisting of species
when warranted are critical to the success of the ESA. The Congress could give
these actions emphasis equal to that of listing. Specifically:

• Downlisting or uplisting could be done administratively based on criteria in a

recovery plan that meet the standards of the ESA and should not be subject
to the current process required for listing, delisting and changes in status of a

species.
• The delisting process could be triggered when the criteria established by a re-

covery plan are met.
I would like to stress that delisting is the ultimate goal for any species on the

endangered species list. While we have witnessed the delisting of some species and
the downlisting of many more, critics of the Act say we are not recovering enough
species. Given that most species that are listed as threatened or endangered have
been put at risk as a consequence of environmental decline that has taken place
over a century or more, 25 years is not sufficient time to evaluate success simply
by how many species have been removed from the list. Of the 106 species that were
listed at the time the ESA was passed 58 percent are now recovering. Conversely,
of the species that were listed since 1993, only 6 percent have received sufficient

recovery efforts to begin the journey back from the brink of extinction.

For listed species that are increasing in population size and whose populations
have been stabilized, significant information regarding the success of the Endan-
gered Species Program is evident. For all of these species (over 300 or about a third
of all listed species) the Service has been successful in averting their extinction.

When one considers the tremendous increases in species for which the Service is re-

sponsible—106 species were listed in 1973 and by mid-1995 that number had in-

creased to 962 domestic species
—the success of the program can be more fully ap-

preciated.
Our ability to both prevent species from being listed, and recover those which are

listed is based upon the presence of adequate funding for the ESA. The Department
is extremely concerned over proposals by Congress to reduce the budget for endan-

gered species. Rather than adopt the administration's proposal to increase funds for

recovery, the House proposes to reduce recovery funds below this years funding.
This in concert with the House's zeroing out funds for listing prevention activities

will severely impact the Service's efforts to both prevent species, such as the bull

trout, from being listed and will endanger our efforts to recover listed species such
as the California condor and the gray wolf Species already in trouble will become
more endangered and some may even go extinct. Ultimately without adequate fund-

ing, the price to recover species will become both more costly and we will have less

flexibility to work creatively with affected parties.
I am proud of the recovery accomplishments that have been made since the ESA

was enacted in 1973. In fact, populations of well over 200 threatened or endangered
species are now either stable or increasing because of the Act's protection. I believe
our willingness to conserve these species reflects the deep love and appreciation
Americans hold for the richness and beauty of the natural world, and an inherent

understanding that the fate of wildlife and humans alike is linked to the well-being
of the environment about us.

INTERNATIONAL PROVISIONS OF THE ENDANGERED SPECIES ACT

The United States is the world is largest consumer of fish, wildlife and plants,
and many of these species are imported from other countries. In addition, the Amer-
ican public has a deep concern about the fate of species beyond our borders. For
these reasons, provisions recognizing endangered species worldwide became an inte-

gral part of the Endangered Species Conservation Act of 1969. These provisions
were expanded into a broad-based international conservation program with the en-
actment of the 1973 law.
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We believe the international provisions of the Endangered Species Act are even
more important today, given the condition of the world's wildlife and natural habi-
tats. Just last week, on the floor of the House of Representatives, the Speaker of
the House and many of his colleagues from both parties gave eloquent statements
on the reasons why elephants, rhinos, and tigers are—and should be—of special im-

gortance
to the American people, as international symbols of the world's vanishing

iological diversity.
The inclusion of elephants, rhinos and tigers on the U.S. list of

endangered and threatened wildlife and plants emphasizes the importance of main-

taining biodiversity in other countries, with all of the scientific, aesthetic, social, bio-

medical, and economic values which these species represent.
The Endangered Species Act provides both for the implementation of CITES (the

Convention on International Trade in Endangered Species) and the full integration
of foreign species into the U.S. list of endangered and threatened species.
CITES was enacted because the trade in endangered and threatened fauna and

flora threatened the existence of many of the world's most beloved species. Cur-

rently 128 nations are parties to CITES, making it one of the largest and fastest

growing treaties. Section 8A of the Act designates the Department of Interior as the
U.S. Management Authority and Scientific Authority for CITES. In fulfilling our re-

sponsibilities as Management Authority and Scientific Authority, we work closely
with our colleagues in the Departments of State, Commerce, Agriculture, Justice,
the U.S. Trade Representatives Office and other departments, as well as with the

CITES Secretariat in Switzerland, other national and international conservation or-

ganizations, and most importantly, the other 128 countries which are also parties
to CITES.
- Our principal goals in implementing CITES are to provide international leader-

ship for the protection of species threatened with extinction (species listed in CITES
Appendix I), and to encourage the sustainable utilization of other species which are

not now endangered or threatened, but which might become so unless trade is regu-
lated (species in CITES Appendix II). To fulfill these goals, the Service has been ac-

tive in CITES leadership for many years, serving on the CITES Standing Committee
(the CITES executive body) continuously since 1987, and chairing it from 1987-
1989. We have also chaired the Working Group on Transport of Live Animals; par-

ticipated actively in the CITES Animals and Plants Committees; encouraged studies

of heavily traded species to assess their status; assisted the CITES Secretariat with

training courses on almost every continent; and most recently, hosted the Ninth

Meeting of the CITES Conference of the Parties in 1994 in Fort Lauderdale. Now
we are preparing to provide technical assistance to Zimbabwe, which will host the

next CITES Conference in 1997 at Victoria Falls.

The regulatory aspects of CITES listing and permit administration within this

country are closely interwoven with listing and permit provisions of the Act for for-

eign listed species, and therefore, I would like to address these provisions together.
For foreign species, our list of endangered species under the Act approximately cor-

responds to (JITES Appendix I (which includes species "threatened with extinction"

for which trade is one of the threats); species listed as threatened under the Act

overlap with CITES Appendix I and Appendix II.

One of our objectives in carrying out our programs under the Act and CITES is

to harmonize, to the maximum extent legally and biologically possible, the listing

of species on the CITES Appendices with the listing of species as endangered or

threatened under the Act. The vast majority of listed species in fact are very similar

in their listing status under the two authorities. However, there are a few situations

where these classifications do not correspond. In some cases, the differences exist

only because we have not yet had time to make the appropriate adjustments to the

list of endangered wildlife and plants. CITES listing changes are made in large
numbers every 2 to 3 years at meetings of the Conference of the Parties. Because
our international staff is small and the workload is large, it sometimes takes us

loriger than some range countries would like to complete our internal review of

CITES actions and publish the proposed and final rules necessary to effect changes
to the lists published under the Act.

On the other hand, there are also a few situations where we have decided that

a different status is warranted under the Act than that given to a species on the

CITES Appendices. CITES lists only species which are, or may be, threatened by
trade, and not even all of those; however, the Act provides broader

authority
for us

to list species which are endangered or threatened, regardless of the cause. Further-

more, CITES decisions of necessity often represent compromises, since it takes a

two-thirds vote of the parties to effect a listing, downlisting, or delisting.

The gyrfalcon, for example, is listed in CITES Appendix I, but we do not believe

it is endangered or threatened, and so it purposely remains absent from our lists

under the Act. In contrast, three of the large species of kangaroos in Australia were
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never listed in the CITES Appendices, but they were listed as threatened species
under the Act due to concerns about their overexploitation. Since then, the respon-
sible Australian states have greatly improved their management of the species, and
earlier this year we were able to delist all three species entirely from the list of

threatened species. This is a case where we believe unilateral U.S. action was both

appropriate and effective in helping to achieve the conservation of the species.
All decisions about listing species under the Act are made only after consultation

with the affected range country or countries and consideration of all of the five fac-

tors specified in section 4 of the Act. These decisions are not easy, and communica-
tion barriers across international borders may make it even more difficult for us to

understand the true situation in another country. We are now working to fulfill

commitments made during the CITES Conference in Fort Lauderdale last year to

enhance our communications with other countnes and our consideration of their

views in all of our activities, including the listing of species under the Act.

The listing of species, whether under the Act or on the CITES Appendices, is only
the first step in the process designed to help ensure that residents of the United
States—and in some cases Americans operating overseas—do not engage in activi-

ties which further contribute to the enaangerment of species. Among the prohibi-
tions and exception included in Sections 9 and 10 of the Act are provisions which

specifically address the needs of foreign species. CITES itself only addresses inter-

national trade; it has no effect on activities entirely within the United States or any
other country. Listing of a species under the Act, however, brings to it additional

protections which CITES does not provide. The most important of these provisions
include:

'1) a prohibition on interstate commerce in listed species (for example, U.S. mail
order companies cannot sell tiger skin coats or tiger bone medicines);

(2) a prohibition on foreign commerce in listed species by U.S. citizens or compa-
nies (for example, Americans cannot serve as middlemen in the illegal trade in

chimpanzees from Africa to Europe or Asia);
(3) for endangered species, the application of more stringent conditions than

CITES for imports of wild-caught animals (for example, giant pandas may be im-
ported into the U.S. from China only if the import is directly linked to projects en-

hancing the species in the wild, whereas CITES only requires a finding that the
trade is not detrimental to the species, with no affirmative conservation obligation);

(4) for threatened species, the flexibility to develop special rules which concentrate

only on those activities which need regulation to protect the species (for example,
the African elephant special rule implements the U.S. ivory import ban, but makes
an exception for sport-nunted trophies from countries with a conservation program
enhancing the survival of the species).

Finally, to implement the protections provided by CITES and the Act—as well as
other laws like the Marine Mammal Protection Act and the Wild Bird Conservation
Act—the Service administers a permits program to regulate import, export, and
interstate commerce. The Service's goals in administering this program are to foster

activities which will enhance the conservation of species, and to prevent activities-

which will be detrimental or disadvantageous to the species, while imposing the
minimum possible burden on the public.
These goals are not always easy to reconcile. The Service receives nearly 5,000

permit applications per year at its Office of Management Authority in Arlington,
and several thousand more applications are handled at the Service's designated

ports of entry. The vast majority of our permit applicants receive their permits with-
in our target timeframe of 60 to 90 days, depending on the permit type. Within the

past year, streamlining of the system has actually cut the average time for process-
ing simpler permits from 40 days to 20 days. Delays usually are the result of incom-

plete applications or the need to work with the applicant on proposed activities

which ao not meet appear to meet issuance criteria, but which often can be modified
so that they eventually can be issued.

In recent years, the Service has adopted a number of improvements to the permits
system designed to reduce the paperwork burden on the public and increase our

ability to focus our resources on the most difficult applications. Some of these im-

provements include:

(1) establishment of a toll-free permits information number, and now a fax-back

system and an information service via the internet to immediately respond to infor-

mation requests;
(2) increased availability of CITES Appendix II export and reexport permits with

expedited processing at ports of entry (with special provisions for expedited permits
for black bear trophies from Alaska since the 1992 listing of the species);

(3) development of new supervisory controls and computer tracking systems (for

example, automatic flagging of all applications more than 30 days old);
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(4) issuance of standing advice for broad classes of permits which preclude the
need for individual biological reviews (for example, applications for sport-hunted ele-

phant trophies from South African countries which have proven conservation pro-

grams);
(5) deregulation of controls on interstate commerce in captive-bred individuals of

certain species which are bred in captivity within the United States in large num-
bers;

(6) extension of the duration of permits to the maximum extent possible (but
CITES permits must leave mandatory expiration dates specified by the treaty itself).

These changes have helped to significantly improve our system, and we are now
evaluating further changes as part of the Vice President's initiative to reinvent our

government services and streamline the costs to the taxpayer and the burden on the

public. Improving our permits system is a process which never stops, and we will

be pleasecl to consider constructive suggestions to further streamline our system
where they are consistent with the law and the conservation needs of the species.
Our greatest responsibilities for endangered species continue to be for wildlife in-

side our own borders, just as the greatest share of the responsibility for the fate

of endangered species in other countries still remains with those countries. In fact,

our investment in international programs is a very small part of the overall Fish
and Wildlife Service budget. For fiscal year 1995, the entire international budget
equalled to about 1 percent of the total Fish and Wildlife Service Budget. Further-

more, our efforts are more than matched by contributions from the other countries

which are our partners in these programs, as we require that they make commit-
ments of their own resources which at least double, and often triple or quadruple,
our own investments.

Section 8 of the ESA authorizes the use of foreign currencies accruing to the Unit-
ed States under the Agricultural Trade Development and Assistance Act to benefit

threatened and endangered species listed by tne Secretary. This program is
oper-

ated at almost no cost to U.S. taxpayers. The Foreign currency authority enables
the Service to encourage training, management, and research programs for various

species throughout the world. TJsing Inman rupees owed to this country, we have
enhanced the conservation programs for the Bengal tiger, Siberian crane, and many
other species in India. Indian rupees are not convertible into U.S. dollars; instead,
we are converting them within India into remarkable wildlife conservation benefits.

Section 8 also provides authorization for international bilateral and multilateral

agreements, as well as encouragement of foreign conservation, research, and law en-

forcement. Under this authority, the Service has conducted bilateral conservation

programs for a number of years
with Russia, China, and Mexico, benefiting many

endangered and threatened species, migratory birds, marine mammals, and fish-

eries in all of our respective countries.

In conclusion, I would like to say that our willingness to conserve species reflects

the deep appreciation Americans hold for the richness and beauty of the natural

world, and an inherent understanding that the fate of wildlife and humans, both
here and abroad, is linked to the well-being of our environment. I believe that our

stewardship of the earth's resources today should ensure that future generations
will not be lefi; to view species such as the gray wolf or tiger only in zoos or muse-
ums.
A majority of Americans support saving endangered species. With the reforms

suggested by the administration, the law is and can work even better. As the Con-

gress moves toward reauthorization of the ESA, let's make sure that our goal con-

tinues to be putting out the fire—not simply disconnecting the smoke detector.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE

WASHINGTON, D.C. 20240

ADDRESS ONLY THE OIRECTOD
FISH AND WILDUFE SERVICE 3 I !9S?

In Reply Refer To:

FWS/LE LEG 3-019105

Honorable John H. Chafee

Chairman, Environment and Public Works

United States Senate

Washington, DC. 20510-6175

Dear Mr. Chairman:

Enclosed are the Fish and Wildlife Service's resp>onses to the questions submitted by Senator

Mitch McConnell on the Bear Protection Act following the July 20, 1995, hearing before the

Subcommittee on Drinking Water, Fisheries and Wildlife, regarding reauthorization of the

Endangered Species Act and International Issues.

We appreciate the opportunity to provide this information. Please let us know if you need

additional information.

Sincerely,

^IM—
j^ptitTr DIRECTOR

Enclosure
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Responses by the Fish and Wildlife Service to Questions on S. 968, The Bear
Protection Act

Question i. In a statement made by John Doggett, the Chief Law Enforcement
official within the Fish and Wildlife Service, he estimated that 40,000 bears are

o poached annually: how effective has the Fish and Wildlife Service been in putting
a stop to this activity?
Answer. The figure of 40,000 bears taken annually refers to the number of bears

legally killed in the United States and Canada every year, not the estimated num-
ber of bears poached. This figure comes from a 1992 Division of Law Enforcement
study of the bear parts trade. The Fish and Wildlife Service has not documented
the figure of 40,000 bears poached annually, and reference to poaching must have
been a misinterpretation of Mr. Doggett's comm.ents. This figure is useful when com-

. paring legal harvest to the total U.S./Canada black bear population of between
590,000 and 630,000 black bears (1992). The Service does not ordinarily maintain
figures on black bear poaching (unless an investigation is initiated by the Service)
since they are a species managed primarily by the States. The figure of 40,000 was
used by John Doggett in illustrating the potential number of bear parts available
for lawful trade in North America.

Question 2. Please inform the Subcommittee what evidence you have of poachers
killing bears for their parts.
Answer. Investigations have been conducted by the Fish and Wildlife Service re-

garding poaching, and our analysis of the situation does not indicate that there is

widespread poaching for bear parts.

Currently, there exists the widespread perception of illegal trade in American
black bear gallbladders and other parts to supply the Asian medicinal market. An
analysis of this perceived trade conducted by the Service's Division of Law Enforce-

ment, included interviews with United States and Canadian law enforcement per-
sonnel, and a critical evaluation of all current intelligence information on this sub-

ject. Analysis of the information gathered does not support the perception of wide-

spread poaching of black bears for viscera and parts. Tnis topic has received intense
media coverage in various press articles and television, and has been supported by
the conservation community due, in part, to the 1990 World Wildlife Fund/Traffic

Report entitled Asian Trade in Bears and Bear Parts. The perception of a threat
to North American bear populations has been furthered by the listing of black bear
under Appendix II of CITES, due to its similarity of appearance with endangered
bear species found in Asia. The listing of the American black bear under CITjES is

not due to its conservation needs in the U.S.
The assumption is made by the conservation community and the media, that due

to the intense trade in Asian bear parts and the severe decline of Asian bears, that
the black bear population of North America is threatened by increasing demand for

its parts. No direct evidence of this assumption has been documented through Serv-
ice investigations. This is not to say that trade in bear parts does not occur. In

many instances trade in bear parts is lawful, or does not involve poaching. The
Service has no evidence of this perceived threat being of the magnitude portrayed
in the media and by conservation groups.

Question 3. What investigations have the Fish and Wildlife Service done to protect
U.S. bear populations against poaching, and what are the findings of these inves-

tigations?
Answer. The Service has conducted 24 investigations since 1985 involving bear

poaching. These investigations have found that bear poaching activity is not driven

solely by the Asian medicinal market. Sale of bear galls does occur, but this activity

appears to be more a bjrproduct of the taking and does not motivate the taking it-

self Many of the bear galls purchased in undercover investigations are from law-

fully killed bears, and in some instances, galls are misrepresented as coming from

bears, when in fact, they come from a variety of different animals. Bear viscera is

difficult to distinguish from other types of animal viscera unless subjected to labora-

tory analysis. Service investigations have found that bears are killed, both lawfully
and unlawfully, for a variety of reasons, with trophy hunting being the principal
cause. Motives such as meat hunting, sport hunting, hunting for bear hides, or

hunting with no other specific intent at all have been documented in Service inves-

tigations. Existing law adequately addresses those instances where bears are killed

unlawfully for parts or for other reasons.
In four undercover investigations conducted between 1985 and 1990, 24 percent

of the total number of "bear galls" purchased were determined to be from an animal
other than bear (mainly pigs). The Clark R. Bavin National Fish and Wildlife Foren-

sic Laboratory in Ashland, Oregon, reported recently (July 1995) that 48 percent of
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galls submitted for analysis over the past several years belonged to animals other

than bears.

There is a strong likelihood that many of the bears from which galls were sold

were lawfully taken. If, however, all of the true bear galls purchased in the four

investigations mentioned were assumed to be from unlawfully taken bears, they
would still only account for less than 2 percent of the average North American black

bear harvest each year. Even though the sale of the galls in these cases was in vio-

lation of existing law, the Service does not feel that the desire for bear viscera is

driving any significant poaching activity.

Question 4. I am very interested in two undercover operations undertaken by Fed-

eral and State wildlife agents. One was "Operation Smokey" and the other "Oper-
ation Asian Ursus", which uncovered a scheme to bring hunters from South Korea
to California to hunt bears. Can you provide details for the Subcommittee on what
was uncovered by these investigations?
Answer. Operation Smokey was a covert investigation in the southeast United

States conducted from 1986 through 1988. The investigation was a collaboration be-

tween the States of Tennessee, North Carolina, and South Carolina, and the Fish

and Wildlife Service, and the National Park Service. The investigation uncovered

widespread bear poaching in several States and in Great Smoky Mountains Na-
tional Park. Of the 110 defendants charged federally, 66 pled guilty, or were found

guilty at trial of violating or conspiring to violate the Lacey Act by entering unlaw-

fully taken bears and their parts into interstate commerce. Sentences of these 66
individuals totaled over $137,000 in fines and over 8,000 days in jail.

According to the Special Agent responsible for Operation Smokey, bear poaching
in this investigation was not motivated by the desire to sell bear parts to the Asian
medicinal market. Black bears were killed for many reasons, as previously stated,

with trophy hunting being the primary cause. Of the 110 Federal defendants, three

were Asian and were actively seeking Sear galls. Ten hunters said they were dealing
in gall bladders, and virtually all of the bear hunters were aware that bear parts
had some independent value. In Operation Smokey bear parts were sold by defend-

ants as a collateral activity. Bears would have been poached regardless of the ability

to sell various parts of the bear.

Operation Asian Ursus was an investigation conducted by the California Depart-
ment of Fish and Game between October 1993 and June 1994. The investigation fo-

cused on the operation of the Ace Hunting Club located in Los Angeles County. The
main defendant, and proprietor of the Club, would advertise in Asian language

newspapers, both in the U.S. and Asia, for hunters wanting to hunt black bear in

California. Residents of China and South Korea would respond to the ad, and with

the help of the Ace Hunting Club, obtain fraudulent Hunter Safety Cards required
to purchase a resident California hunting license. Using a fraudulent address in Los

Angeles, the foreign hunters would obtain resident licenses. The investigation used

existing State law to prosecute defendants, including, a State felony statute making
it unlawful to sell bear parts regardless of origin.

Although the Service was aware of the investigation, no assistance was requested
from Service Special Agents. For specific investigative results, we ask that you con-

tact the CaJifomia Fish and Game Department directly.

Question 5. Also, have these investigations been successful in reducing poaching
or the illegal trade in bear parts?
Answer. Yes. Past investigations have succeeded by relying upon existing law to

prosecute defendants. Poaching and illegal wildlife commercialization are, in most

cases, of a local nature and are conducted by groups of individuals who may have
a significant impact on localized wildlife populations. The impact of these unlawful

activities is difficult to quantify.
The impact on numbers of a particular species from poaching will vary greatly de-

pending upon the size of the area considered. Apprehension of these unlawful

groups will always benefit local wildlife populations regardless of the motive for the

Ulegal taking. The benefit of these investigations may be in deterring other individ-

uals from engaging in similar illegal activity, whose cumulative effect could be dev-

astating.
It is encouraging to note that of the 37 States with black bear populations sur-

veyed in the study conducted by the Division of Law Enforcement, 54 percent re-

ported having stable black bear populations, while 32 percent reported their bear

populations increasing. Only 20 percent of States with black bear populations felt

that illegal hunting, of any kind, reduced the number of bears available for sport
hunters. The deterrent effect of past investigations such as those mentioned is at

least partly responsible for these encouraging numbers.
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Question 6. Please tell the Subcommittee what your agency has learned about the

magnitude of this poaching problem. Specifically, what is driving this activity?

Answer Service investigations have found that bears are more likely to be

poached for a trophy than they are for sale of parts. Bears are taken unlawfully for

a variety of reasons, including for meat, or hides. However, the unlawful sale of bear

viscera is seen by the Fish and Wildlife Service as a collateral activity that does

not motivate the taking of the bear itself Rather than discard parts of bear viscera,

galls are saved for potential sale at a later date. It is important to distinguish be-

tween the unlawful sale of bear galls and the unlawful taking of bears.

To a limited extent, the unlawful sale of bear galls does occur and constitutes a

legitimate enforcement concern. However, whether the bear was taken primarily to

obtain the gall is in question. For instance, some bears are lawfully taken by sport

hunters and the gall is saved rather than being discarded because it may potentially

be sold at a later date, perhaps unlawfully. The bear would have been killed regard-

less If a bear is killed unlawfully, whether to gain access to the gall or not, it will

be investigated and prosecuted under existing law. The Service has no evidence of

a widespread poaching problem being motivated by the sale of bear viscera The Di-

vision of Law Enforcement views this subject as an issue of poaching, rather than

one of commercialization of black bear viscera.

Question 7. How effective has the patchwork of State laws been in reducing or

prohibiting the "laundering" of bear parts through States that permit the sale ot

such items? And, what effect has the Lacey Act had in curtailing such actions?

Answer The patchwork nature of State laws governing take and sale of black bear

is a legitimate concern. It is important to consider that black bear are a State man-

aged" species. States will enact laws to protect bear popuJations from commercializa-

tion if it is viewed as a concern by the State. Twentv-five States have a black bear

hunting season, and six of those States allow the sale of bear viscera, or do not ex-

pressly prohibit it. In addition, seven States do not have bear hunting, but allow

the sale of bear parts that originate elsewhere. If trading in bear parts is lucrative,

the assumption can be made that the 13 States that have no prohibition on sale

of bear parts would become a "haven" for bear part dealers and poachers it their

activity were not restricted. The Service has no evidence of this being the case.

Under current State law, these States could be used as points of ongin for the law-

ful export of bear parts, currently regulated by CITES. Since the black bear was

listed under CITES Appendix II in 1992, the Service's Office of Management Au-

thority has only issued three permits for the export of bear parts, and has denied

one permit application. It is unlikely that all commercial use of bear narts is done

clandestinely when there exists a lawful means to sell and export black bear parts.

The Fish and Wildlife Service cooperates with States in managing wildlite re-

sources nationwide. The Service does not, however, presume to know more about

managing the local State's black bear resource than the
particular

State resource

agency For those States that prohibit various activity involving bear commercializa-

tion the Lacey Act has been a very effective tool in dealing with offenders who enter

bear parts into interstate commerce unlawfully. For those States that have chosen

not to regulate trade in bear parts,
it appears

that the resource managers in those

States have determined that there is no threat to the resource.

Question 8. Could you tell the Subcommittee how Federal wildlife agents are able

to determine if a gallbladder being legally sold in Idaho came from a black bear le-

gally killed in Alaska, or illegally taken from an endangered Louisiana black bear.

And, do you have sufficient personnel and budget resources to effectively enforce

Answer. Special Agents rely on the experi;ise at the Clark R. Bavin National Fish

and Wildlife Forensics Laboratory, in Ashland, Oregon, to distinguish between bear

sails and galls from other animals. But differentiating between bear species, or the

origin of the bear species, is difficult and is something the Forensics Lab is cur-

rently working on with encouraging results. The latest identification techniques

were presented by Lab personnel at the International Symposium on the Trade ot

Bear Parts for Medicinal Use. The results of a study conducted on bear bile products

showed, that of 168 items submitted from Asia for study, only 2 percent of those

items actually contained bile from members of the bear family.

In the field, agents cannot tell the diff"erence between galls sold from lawfully or

unlawfully taken bears, but the sale of the gall is not the issue that most impacts

the bear resource. The taking of the bear unlawfully in Louisiana is the resource

issue in the scenario posed. Service Special Agents will vigorously pursue the taking

of an endangered species regardless of the motive for the taking, especially it that

taking involves commercial activity. Assuming the bear in this scenario was not an

endangered species and was killed lawfully, parts of the bear could lawfully be sold
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in Idaho or other States as noted. However, the sale of lawfully taken parts is not

impacting the bear resource in this scenario. It is the unlawful taking that should
be the focus, because unlawful taking most impacts bear populations. This type of

poaching investigation would be pursued under existing law regardless of why the
bear was killed and entered unlawfully into interstate commerce. Currently, all

States where black bears occur in the United States prohibit unlawful take, regard-
less of motive. If bear parts dealers are motivated to kill more bears for the viscera

market, they would be doing so in violation of existing State and Federal laws. If,

however, a hunter is motivated to hunt bear to sell the bear's gall, and the bear
is lawfully taken, the hunter's motive has no impact on the bear resource.

In order to utilize the Division of Law Enforcement's resources as efficiently as

possible, the Fish and Wildlife Service has established investigative priorities for

Special Agents to use when making determinations of what cases to actively inves-

tigate.
Service investigative priorities place commercialization of Federal trust species at

the highest level of priority, above investigations involving species managed solely

by the States. Investigations of a commercial nature are, in general, a higher prior-

ity than those of a noncommercial nature. Where there has been evidence of wildlife

commercialization in violation of Federal law. Service Special Agents have inves-

tigated, and we will continue to create an effective deterrent to illegal commer-
cialization of our nation's resources.

Question 9. Please tell the Subcommittee your views on S. 968, the Bear Protec-
tion Act, and how this might help Federal and State wildlife officials crackdown on
the illegal bear trade.

Answer. Considering the best available information, existing law in the form of
the Lacey Act, Endangered Species Act, CITES, Marine Mammal Protection Act,
State law, and foreign (^principally Canadian) law are adequate to address the illegal
bear trade. An unlawfully taken bear cannot currently be imported to or exported
from the United States or transported, sold, received, acquired, or purchased in

interstate commerce. Fish and Wildlife Service investigations have not been hin-
dered by the lack of adequate legislation. As currently written, the proposed Bear
Protection Act will not assist wildlife officials in addressing the illegal bear trade,
nor will it strengthen the level of protection currently afforded to bears in North
America.
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United States Department of the Interior

NATIONAL BIOLOGICAL SURVEY
Idaho Cooperative Fish and Wildht, 'research Unit

College of Forestry. Wildlife and Range wa(*nces

University of Idaho

Moscow. Idaho 83844-1136

August 17, 1995

The Honorable John Chaffee

RhodP Isteod Senator

US Senate

Washington, DC 20510

Dear Senator:

Thank you for the opportunity to speal< before your subcommittee on August 14. I

greatly appreciated the opportunity to share with you and other committee members the

findings of my colleagues and I concerning the difficult task of recovering threatened

and endangered species to non-endangered status. At the conclusion of the hearings,

you asked for suggestions on how incentives could be used to encourage protection of

species and their habitats.

The Defenders of Wildlife brought together individuals from very diverse backgrounds
to address the incentives issue. Copies of their efforts are enclosed. While there were

a variety of suggestions made, many found common ground in substantial incentives

that would allow for action before issues become front page controversies.

I participated in a dialogue on this same issue that involved the Environmental Defense

Fund. Michael Bean of the organization may be contacted at (202) 387-3500 for details

concerning that effort.

In reviewing the various proposals in the collection of articles by Hank Fisher and

Wendy Hudson, I found the suggestion for the enclosed economic incentives presented

by Jim McKinney, Mark Shaffer, and Jeff Olson of the Wilderness Society quite

defensible. They identified a series of tax incentives and disincentives that included:

properly taxed credits for habitat maintenance, tax credits for habitat improvement,

partial tax credit for ESA compliance expenditure by small land owners, income tax

deductions for revenue from land managed to support endangered species, tax

penalties for habitat conversion, prohibition of the use of federal subsidies and tax

benefits for activities causing the loss or degradation of endangered species habitat,

and creation of a market for development of important biological habitat. This last one,

sm/scotlet/C hafetks.doc
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I believe, offers tremendous potential. It has been successfully used to avoid conflicts
in the Pine Barrens of New Jersey.

If you wish additional details on this issue, I suggest you contact Mark Shaffer of the
Nature Conservancy at (703-841-4589). in seeking incentives to gain greater
participation by the private sector in protecting endangered species and more
importantly, preventing species from becoming endangered, we must ensure a great
deal of flexibility in our actions before a crisis develops. Additionally, the program must
be voluntary.

I hope that the enclosed material is useful to you. Again, thanks for allowing me to

testify before your subcommittee on.

If I can answer any questions, please contact me at 208-885-6336 or fax 208-885-
9080, or e-mail at mscott@uidaho.edu.

Sincerely,

^ i^'ml:^^.jt
J. Michael Scott

Unit Leader

enclosures

Note: The full report is held in Conmiittee files,

•nVacollal/Chatetks OCX
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The following is a draft of the Executive Summary from Defenders of

Wildlife's upcoming publication HELPING THE ENDANGERED SPECIES
ACT WORK: Private Lands Solutions.

EXECUTIVE SUMMARY

During 1994 and 1995 Defenders of Wildlife brought together groups
of industrial and non-industrial private landowners, members of the

environmental community, and government representatives to discuss the

Endangered Species Act and how it effects private lands and private
landowners. The seven regional roundtables held across the nation were

designed to:

• identify problems and successes associated with the Act and

private landowners,
• familiarize participants with the existing range of economic

incentives and administrative options, and
• cooperatively develop proposals to change the Act to make it

work better for private landowners, resource agencies, the

public and the species and ecosystems the Act was designed to

protect and recover.

1101 Founeemh Sireet. N\V

iuiic HOC

Viashmgton, DC 20005

Tcicphoni- 202-682-9400

Fa\ 202-682- 1331

Roundtable Meeting Sites:

San Ramon, CA
Irvine, CA
Shreveport, LA
Orlando, FL
Tucson, AZ
Indianapolis, IN

Helena, MT

Although the

backgrounds, and viewpoints
of the participants differed

fundamentally and
dramatically, the roundtables

proved to be effective forums

for developing mutually

acceptable solutions. We
found that people were more
than willing to talk about

their experiences, both good
and bad. They were equally

willing to be honest in their ^^^"^^^^^^^^^^^""^^i^"
assessment of the Act and

divorce themselves from their agency's, community's or industry's public

position on the Act.

Participants in the roundtable represented the full spectrum of their

respective communities. Ranchers, developers, utility operators, and the

timber industry sat down with grassroots environmentalists and local

government officials. Farmers, manufacturers, waste managers, and hard rock

miners met with federal officials and conservationists. All interests were

welcome. The only requirements for participation were being a regional
stakeholder and a willingness to talk and work cooperatively with others.

Pnnud on Recycled Paper
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Several central findings emerged early in the process. Whereas some parties have

portrayed a national climate of almost universal disdain for the Act, we found that among
our participants: I

• all felt we should have a vibrant Endangered Species Act,

• most felt the Act could be easily fixed,

• some had been blaming the Act for restrictions that were actually the result

of local planning ordinances, and

• many who deal regularly with the Act were unfamiliar with its inherent

flexibility.

Main ESA Concerns

All participants were supportive of the intent of the Act. However, there was

tremendous frustration expressed about the administration, implementation, and

enforcement of the Act. In general, the comments fell within the following broad categories

of criticism:

• administration:

generally lacks flexibility,

focuses too much on procedures rather than results,

disproportionately affects small, private landowners, and

needs more scientific support.

• implementation:
*

lacks certainty,

focuses too much on single species and not enough on multi-species

plans,

,

-
inadequately provides for preventative measures, and

needs to create more opportunities for local action and control.

• enforcement:

needs to move away from enforcement model that relies on criminal

penalties towards contractual enforcement model relying on civil

penalties.

funding:

not adequately funded in general and

more monies needed for local initiatives
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Fifth Amendment Takings

An interesting point, considering the focus of current national debate, was how these

groups deah with the issue of Fifth Amendment takings under the U.S. Constitution. In all

meetings save one, it was either not brought up or it was a very minor part of the

discussion. In the one meeting where takings were discussed, there was considerable

disagreement on who would be eligible and how to assess damage. Views on takings varied

but generally participants felt that national takings law would:

• present insurmountable administrative problems,
• require establishment of a large, costly monitoring and implementation

infrastructure,

increase litigation, and

essentially create many more problems than it solved.

In addition, when discussing takings, participants could not identify a single

circumstance or grievance that could not be addressed more cheaply, more efficiently, and

more equitably through judicious and targeted use of economic incentives.

Consensus Recommendations and Proposals

Upon reviewing the roundtable-generated list of problems, and the relative merit and

feasibility of the proposed solutions, several consensus themes became apparent

Participants in this process favored an integrated approach with the following key elements

being the most ecologically beneficial, economically feasible, and politically expedient:

• promote rational administrative reform,
• provide an array of economic incentives,

• develop equitable, dependable, and adequate funding, and
• develop mechanisms that encourage voluntary, private sector efforts.

Administrative Reform

The majority of the comments on the Act were focused on administrative problems.

Participants called for increased flexibility and an injection of certainty into the process. As
indicated by FWS's current emphasis on habitat conservation planning, the "No Surprises"

policy and "Safe Harbors," much of this desired change is already being instituted. In

addition, participants wanted to:

• incorporate more and better science into the implementation and

enforcement functions of the Act,

• provide a mechanism for agency outreach similar to the Natural Resource

Conservation Service (formerly Soil Conservation Service) model, and

• encourage local conservation action and bioregional planning with federal

oversight.
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Economic Incentives

Although some of the recommendations for economic incentives on the local level

were linked to admmistrative reform such as the implementation of collective or community
habitat conservation planning concept of "virtual landowners", most would require legislative

action. These latter in turn focused primarily on landowners capable of providing significant

benefit to endangered species, yet lacking the economic or management flexibility to

accommodate conservation goals. Reconunendations linked to endangered species

management included:

Federal Proposals:

• provide estate tax deferral,

• create a critical habitat reserve program,
• allow qualifying conservation expense deductions,

• adjust timber harvest capital gains taxes for small landowners,

• re-target farm conservation program monies,

• streamline the land exchange process, and

• create Office of Technical Assistance and Bioregional Coordination.

State and Local Proposals:

• create conservation banking and tradeable development rights standards,

• develop "virtual landowner" protocol, and

• establish a revolving loan program for local bioregional plaiming activities.

Funding Programs

Although the recommended federal, state, and local proposal were designed to

minimize costs to everyone, additional funding must be secured or redirected to pay for

federal components and new funding sources must be developed to pay for local

components. The main recommendations included:

Federal Funding Options:

• switch funding from programs that degrade natural resources on public lands

to programs that enhance natural resources on private lands and

• increase user fees on natural resources.

Local Funding Option:

• create modest real estate transfer tax to pay for local bioregional planning
efforts.

92-528 96-15
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Voluntary and Extra-legal Options

Most participants noted that it was not solely the government's responsibility to come

up with solutions to the problems. Two proposals targeted at private landowners would

promote voluntary programs that either benefit private landowners through cost-savings and

pubUc recognition or through directed incentives that make endangered species assets rather

than liabilities.

• promote and publicize voluntary incentives and

• develop and promote eco-marketing options.

Concluding Comments

The Endangered Species Act has recently been the target of significant criticism,

some of which is valid and much not. The positive results of the regional roundtables

suggest to us two general conclusions:

• The ease with which consensus was reached among diverse participants and

the successes of various demonstration projects strongly indicates that

problems with the Act are solvable.

• Consensus agreement on the roundtables' proposals and near unanimous

disapproval of Fifth Amendment takings legislation favors economic incentives

as the most logical solution to current private property takings problems.

The Endangered Species Act has been a highly successful and widely popular piece

of legislation. The recommendations in this publication for administrative and legislative

reforms will keep this important act functioning and, should contribute greatly to solving the

majority of its problems.
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Statement of Holland' A. Schmitten, Assistant Administrator for Fisheries,
National Marine Fisheries Service, National Oceanic and Atmospheric Ad-

ministration. Department of Commerce

Mr. Chairman and members of the subcommittee, I am Rolland Schmitten, Assist-

ant Administrator for Fisheries, National Oceanic and Atmospheric Administration,

Department of Commerce. I appreciate this opportunity to discuss reauthorization

of the Endangered Species Act (ESA). I represent the National Marine Fisheries

Service (NMFS) which functions as the steward of America's living marine resources

including valuable commercial fisheries, marine mammals and sea turtles.

NMFS is responsible for the protection of 29 marine and anadromous species
under the ESA. These include whales, sea lions, seals, sea turtles, various West
Coast Chinook and sockeye salmon, and Gulf and shortnose sturgeon. Although I

cannot overemphasize that the ESA is meant to protect all animals, large and small,

NMFS' listed species are truly magnificent animals. They have a special place cul-

turally, aesthetically and biologically
in our world.

Most of the marine species listed by NMFS are highly migratory. Managing the

recovery of species that travel through multiple jurisdictions including local. State,

tribal, Federal and international waters, requires an enormous amount of planning,

flexibility, and coordination.

Mr. Chairman, protecting species facing extinction is more important today than

it was 20 years ago when Congress overwhelmingly passed the ESA. As noted in

the recent National Research Council (NEC) report on the ESA, the current rate of

extinctions is at an all time high and many scientists consider it to have reached

crisis proportions. Legal protection for endangered species
is the "safety net" to pro-

tect species when other conservation efforts and good intentions have failed.

The NRC found that the ESA is based on sound scientific principles. These sci-

entific principles should control determinations about the listing of species (whether
it is threatened or endangered) and what is needed for a species to recover. NMFS
is in complete agreement with the Council's statement that habitat is absolutely
crucial to the survival of species. Without habitat conservation, a species cannot sur-

vive, and it cannot recover. There is no alternative.

Over 20 years of ESA activities demonstrate that the law can work. We see a need

to fine tune the ESA to make it more efficient and fair. These adjustments are in

the administration's 10-point plan to improve the ESA.
There have been success stories. For example, the gray whale has recovered and

we have removed it from the endangered list. But the pace of recovery is often slow,

and most efforts take a great deal of time before progress can be shown.

listing and recovers

I want to stress that it is essential for listing decisions and recovery goals to be

made solely on the best science available. To ensure that this information is avail-

able, NMFS and USFWS published joint policies that identify procedures, criteria

and guidance.
There is a general need to improve science by reaching outside the agency. There-

fore, it is our policy to incorporate greater peer review to ensure scientific scrutiny
of ESA listings and recovery plans.
Our policy also recognizes that States possess broad trustee responsibilities for

fish, wildlife, and plants. State agencies often have scientific data and valuable ex-

pertise on the status and distribution of species. Our policy is to use this expertise
in making decisions concerning prelisting (candidate species) and listing. For recov-

ery, NMFS also solicits the participation of States in implementing recovery plans.
A similar joint policy has been drafted for tribes.

To minimize the social and economic impacts of recovering species (without sac-

rificing science) we have expanded opportunities for Federal, local and State agen-
cies and other affected interests to develop strategies to implement recovery actions.

For listing, it is our policy to identify, if possible, what will or will not constitute

a taking of the species at the time a final listing decision is made.
For all ESA actions, it is our policy to establish criteria, procedures and guideUnes

to ensure that decisions of NMFS and FWS are based on the best available scientific

and commercial data.

specific listing and recovery programs

Science should control determinations about listing species and what is needed for

a species to recover. However, once these determinations and requirements are

made, we provide the public with this information, and actively involve them in the

development and implementation of recovery plans.
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For example, to carry out the scientific recommendations of the Northern right
and humpback whale recovery teams, NMFS established implementation teams
composed of representatives from county, State and Federal agencies, private orga-
nizations, and scientific researchers.
The emergency listing of the Stellar sea lion was supported by a variety of inter-

ests including commercial fishing groups. Immediately following listing, NMFS ap-
pointed a Stellar Sea Lion Recovery Team that included representatives from State
and Federal agencies, the fishing industry, native Alaskans, private groups, academ-
ics and researchers to address all aspects of research and management needs for
the species. All actions taken on behalf of the Stellar sea lion by NMFS have been
discussed and commented upon by the Recovery Team prior to implementation.
Since the final listing, NMFS has worked with the fishing industry and the regional
fishery management council to develop additional fishery management regulations
under the Magnuson Fishery Conservation and Management Act (MFCMA) for fur-

ther reduction of the effects of commercial fisheries on Stellar sea lions. NMFS es-

tablished management measures through the
appropriate fishery management coun-

cil to ensure that the Gulf of Alaska pollock fishery would not jeopardize the contin-
ued existence or recovery of Stellar sea lions. For example, the fishery management
council established buffer zones around rookeries to reduce the effects of groundfish
trawling on the foraging success of Stellar sea lions. All of these actions were based
on the best available scientific and commercial data and were done with participa-
tion of the fishing industry and the appropriate regional fishery management coun-
cil.

SALMON

NMFS knew that the potential listing of Snake River salmon was of significance
to many groups in the Pacific Northwest. To ensure that the best science available
was used, NMFS assembled a biological review team of scientists and other experts,
from within and outside the agency, who were familiar with Pacific salmon. The
team provided scientific information to NMFS to use in reviewing the status of the

species. We believe this process guarantees that the best science is used from the
initial stages of the ESA listing process.
NMFS also appointed a seven-member scientific recovery team. The team con-

sisted of three fisheries scientists, one economist, two engineers, and one ecologist,

comprised mostly from the academic community, to develop a Snake River salmon
recovery plan. The recovery team submitted its draft recommendations to a sci-

entific group for peer review.
The Recovery Plan addresses all of the causes for the decline of salmon including

dams, harvest, habitat alteration, water withdrawals, and the effects of hatchery
fish on the survival and genetics of wild fish and predation. The comment period
on the drafl; recovery plan is being reopened in order to provide the public with an

opportunity to review the economic analysis of the recovery recommendations.
However, I must emphasize that the recovery of salmon depends on the coopera-

tive efforts and commitment of multiple agencies. For example, the Interior Colum-
bia Basin Ecosystem Management Project collects and synthesizes critical informa-
tion on quantity, quality, and needs for salmon tributary habitat. This kind of infor-

mation is crucial for developing reasoned and scientifically sound recovery tasks for

spawning and rearing habitat.

SEA TURTLES

NMFS' comprehensive program to recover endangered and threatened sea turtles

has been expanded beyond the southeastern United States into the mid-Atlantic
and the Pacific Basin. This has been necessary because sea turtles are highly migra-
tory, traveling great distances between nesting and foraging habitat, and because
of increasing evidence of incidental

capture
in commercial fisheries and other

threats in those regions. We have published updated recovery plans for all
species

of sea turtles, and have always involved the public in decisions concerning the re-

covery of sea turtles.

PREVENTING LISTINGS

NMFS agrees with the NRC and believes the most efficient, effective and economi-

cally viable way to conserve species is to prevent species from becoming threatened
or endangered in the first place. As Congress has stated in previous years, the ESA
should be a means to protect non-listed species as well. The ESA provides for identi-

fying candidate species and developing habitat conservation plans that include both
listed and non-listed species. In addition, other laws—including the National Envi-
ronmental Policy Act, tne Fish and Wildlife Coordination Act, the Magnuson Fishery



445

Conservation and Management Act, the Clean Water Act, and the Marine Mammal
Protection Act—provide important mechanisms for conserving species before they
are listed. When all else fails, the ESA serves as a final tool to prevent the extinc-

tion of species.

INTERNATIONAL

Protection on an international scale is vitally important for many marine and
anadromous species. NMFS represents the largest fisheries management system in

the world, overseeing two million square miles of ocean where 300 different species

are harvested. Many marine species are highly migratory and often cross inter-

national boundaries. Commercial fishing by foreign fleets and other foreign activi-

ties can have a major impact on America's marine resources. For example, although
there is a moratorium on the use of large-scale drift nets for ocean fishing, it was

recently reported that ships are still engaged in the practice. Incidents of large-scale
drift fishing were reported last week in both the Atlantic, in the Bay of Biscay, and
in the Pacific, 600 miles north of Midway Island. This type of fishing can impact

protected as well as commercial species for which NMFS is responsible.
Sometimes our government can exert influence on the nations which register

these ships and others which hunt protected species or harvest precious marine re-

sources in a destructive and indiscriminate manner. NMFS works with other appro-

priate Federal agencies and Congress to initiate international moratoriums. NMFS
is one of the administration's leading agencies in activities to protect whales

through U.S. membership in the International Whaling Commission.
Another way to protect species in international or foreign waters is to eliminate

the market for those species. The Endangered Species Act designates the Fish and
Wildlife Service (FWS) of the Department of the Interior as the lead agency for im-

plementation of the Convention on International Trade in Endangered Species of

Wild Fauna and Flora (CITES). CITES allows the government to control the import,

export, reexport, and introduction from the sea-of convention animals through a se-

ries of permits and enforcement.

The majority of CITES-listed species are under FWS jurisdiction. However, many
species under the jurisdiction of NMFS—including whales, dolphins, sea turtles,

seals, queen conch and hard coral species
—are listed, in either Appendix I or II of

CITES.
NMFS draws on the considerable expertise of its regional offices and science cen-

ters in order to participate fully in inter-agency meetings concerning scientific and

management issues in CITES. At the most recent Conference of the CITES Parties,

NNFS officials, as members of the U.S. delegation promoted U.S. initiatives concern-

ing new listing criteria, developed resolutions on illegal trade in whale meat and
international trade in sharks, and produced stringent guidelines for regional marine
turtle ranching.
Current NMFS activities include contributing to studies on significant inter-

national trade in corals, narwhal and queen conch, in addition to coordinating for

submission to CITES a worldwide review of all available information concerning the

biological status of sharks and the effects of international trade on them.

Commerce and Interior successfully concluded negotiations with the Japanese in

1990 to end all trade in hawksbill and olive ridley sea turtles by the end of 1992.

Japan has been the major importer of turtle products worldwide. This negotiation
was based on a cooperative investigation between the two agencies and certification

of Japan under the Pelly Amendment of the Fishermen's Protective Act of 1967, for

diminishing the effectiveness of the Convention on International Trade in Endan-

gered Species of Wild Fauna and Flora. This collaboration was largely responsible
for Japan's subsequent withdrawal in 1994 of its reservation to CITES prohibitions
on the trade in hawksbill sea turtles. It further contributed to the successful devel-

opment of the stringent regional turtle ranching guidelines mentioned above. Devel-

opment of these guidelines now appears to be even more important since the govern-
ments of Cuba, Indonesia, and perhaps other CITES member government appear

ready, with the assistance of Japan, to propose CITES approval for trade in

hawksbill turtles.

Also, the Department believes that it has an important role to play, along with

the Department of the Interior, in administering CITES. Within the Federal Ck)v-

ernment, NMFS is the agency with experience and expertise in protecting living ma-
rine resources. At the most recent CITES Conference of parties, several issues relat-

ed to marine species were resolved by the parties.
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CONCLUSION

NMFS has become more efficient in implementing the ESA. We are committed to

treating the pubhc fairly when canying out our responsibilities. Significantly reduc-

ing funding for ESA activities will place additional species at risk of becoming ex-

tinct. It is shortsighted not to fund activities that avoid listings and, therefore, less-

en, impacts on the public. Our ability to implement fairly and effectively the ESA
depenos on the funding we receive.

Because CITES is limited in its application, NMFS' experience has shown that

many migratory species require the protection of ESA, as well as CITES.
NMFS looks forward to working closely with the subcommittee over the coming

months as it considers the ESA. Thank you, Mr. Chairman. This concludes my
statement. I would be pleased to answer any questions that you or other members
of the subcommittee may have.
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£^
The Colorado College

•

^^^^^^^So^
23 May 1995

Mr. Michael J. Spear, Director, Region 1
,

U.S. Fish and Wildlife Service
'

Easlsidc Federal Co«aplex ^

911NEnthAve.
Portland, OR 97232-4181

Dear Mr. Spear

The Fish and Wildlife Service has damaged the credibility of the Western Peregrine Recovery Team

by circulating a hi^y modrSed version of the Addendurri. to the Pacific Coast and Rocky Mountain

recovery plans. The document carries our names (Enderson, Hannata, Hunt, Kifif, White) but now

includes views the Team, vehemently opposes, beyond the misstatements of fact As Team Leader, V
have talked with the otiier team members and we are greatly offended that your agency would alter the

document we carefiiily produced in light of the best scientific information and our considered

judgement The fake Addendum states we cooperated in the fmal version. This is a lie.

The Team specifically considered certain reproductive criteria (shell thinning and young per pair) as

peripheral to the goal of achieving a secure population. Our last version of the Addendum (Fall 1 992)

now seems vindicated in view of the swe^ing increases seen through 1994 in the Western population.

What now matteis is our reputation, and yours. We want you to notify the FWS personnel who have

responsibility for peregrines in the west, and all members of the regional "working groups", that the

fraad is not ours. Please send a copy of this notice to the Team members. We deeply regret this

matter, but our intent is to assure our co-wotkers on this species do not think us incompetent and

devious. We are gt)od scientists all; the FWS service selected us to do our best The original

Addendum is still sound.

We would have strongly supported your intention that the western peregrine be de-listed. Now you

have a document in circulation fh<\t completely contradicts this position. The Service, under the "lead"

of Region 1, has badly bungled the recovery Drocg3_siiice 1989. We hope you can torn this around,

beginning in a timely way, with a statement separating us from the bogus "addendum". For the Team:

Sincerely yours.

James H. Enderson

Professor of Biology

cc: Team mjembers

roistered mail

14 East Cache La Poudre, Colorado Spiuigs, Colorado 80903-3298 • 719-389-639S
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United States Department of the Interior

nSH .\ND VULDUFE SERVICE
911 NE. llch Avenue

PorUaiid. Oie^oii 07232-;lSI
INREPLVRETZRTO:

Dr, James H. Enderson

Western Peregnne Recovery Team Leader

The Colorado College

Department of Biology
1 4 East Cache La Poudre . ..

Colorado Springs, Colorado 80903-3298

Dear Dr. Enderson;

I am writing in response to your letter of May 23, 1995, concerning the Addendum to the Pacific

Coast and Rocky Mountain/Southwest American Peregnne Falcon Recovery Plans (Addendum).

I agree it was unfortunate that this version of the working drai't Addendum became available and

was mistakenly considered to be a final document. This version of the Addendum had not

received official approval by the U.S. Fish and Wildlife Service (Service) and was not meant for

disunbution. Had the Service decided to pursue fmaiization of this document, the Team would

have received adequate opportunity to review and comment

Let me assure you, the Service intends to rectify this situation m a timely manner to avoid any

further misunderstanding. The Service plans to contact those involved in the peregnne recovery

effort and explain that the Addendum in question did not reflect ±e recommendations of the

Team. The Service will further indicate that this version of the .Addendum was a draft document

without official sancuon.

The Service acknowledges the Team's scientific expertise and appreciates each member's

contnbution toward the peregnne recovery effort. We look forward to further work on this

species. If you have any questions, please contact Robert Mesta, 'Venmra Field Office,

805-644-1766

Sincerelv,

:vi!L. :.;

1 rector
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Socioeconomics and the Recovery of Endangered

Species: Biological Assessment in a Political World

J. MICHAEL SCOTT,' TIMOTHY' H. TEAR,t AND L SCOTT MILLSt

"Nationil Biological Survey. Idaho Cooperative Fiih and Wildlife Research Unit, Department of Fish and

Wildlife Resources, Univcrsit)' of Idaho. Moscow, ID 83844, VSJi

tDepartment of Fish and Wildlife Resources. University of Idaho, Moscow, ID 8J844. USA.

Murphy et al. ( 1994) recently articulated 12 reasons for

a strong and effective^dangcred Species Act (ESA). At

the same time, they poihted to the threats facing reau-

thorization of the ESA Thtse conflicts berween coriser-

vation mandates and the political climate bring us to the

sticky question: VHiat role should politics play in endan-

gered species management'
The ESA sutes that tHe determination of a species'

status as threatened or endangered is to be made "solely

on basis of the best scientific and commercial data avail-

able . .

••

(ESA § 4(bX 1 XA), emphasis added). In addi-

tion, recovery plans are to provide "objective, measur-

able criteria" by which a species could be delisted (ESA

§ 4(fX I XBX")) However, the strict emphasis on bio-

logical criteria to esublish recovery goals can result in

goals that are not necessarily achievable, practical, po-

litically acceptable, or even expedient. While it is inev-

itable that politics, economics, psychology, and sociol-

ogy also play a role in establishing and implementing

recovery plan goals for endangered species, it is not

clear how these "nonbiological" concerns should be in-

corporated into the biological decision making process.

A conflict of opinion has emerged from this uncer-

tainty, whereby some argue for incorporating socioeco-

nomic and political realities into recovery goals, while

others urge species recover)' based strictly on biological

criteria In addition, lack of distinction between "polit-

ical" and biological goals has been suggested as a reason

for setting low recovery goals (Tear et al 1993) Similar

debates have surfaced with such high-profile species as

the Northern Spotted Owl (Thomas & Vemer 1992; Yaf-

fee 1994), the Red-cockaded Woodpecker (McFarlanc

1992), and the Dusky Seaside Sparrow (Walters 1992).

This issue over how to incorporate biological and non-

Paper submitled May 2 1, 1994. rrviied manuscnpl accepted AugitsI
26. 1994

biological fiactors may also lie at the center of the cur-

rent debate over whether to accept or reject the 1993

revision of the grizzly bear recovery plan.

All involved in the conservation of endangered spe-

cies would agree on the most basic of points: recover

the species rather than compromise its chances for sur-

vival. Common ground must be sought between the op-

posing points of view that pit biological estimates of

viability against the constraints of social, political, and

economic realities. Toward that end improvements
have been made in the recovery process evident in the

1988 "recovery plan amendments" (Fitzgerald 1989)
and fKJlicy guidelines (U.S. Fish and Wildlife Service

1990a). The following suggestions are based on the

premise that the separate but relative influences of bi-

ological and socioeconomic factors should be explicidy

stated when a species' probable path to recovery is es-

timated.

Recovery plans are supposed to provide estimates of

the time and expense of achieving recovery (USFWS
1990a). We recognize that forecasting the future of any

species is a difficult task. However, some guidelines for

making informed predictions have emerged from pop-
ulation viability analysis (f^A)^ Wch may help improve
the process. We start with the suggestion that recovery

goals be considered for both the jhort- and long-term.

Establishing a specific time frame for each of these levels

will vary among and within taxonomic groups. For ex-

ample, large mammal recovery efforts might target 10-

20 years for the shon-term and 100 years or so for

long-term goals, while much shorter intervals might be

more applicable for invertebrates.

Second, the recovery team will need to agree on some

acceptable probability of persii;ince for each time pe-

riod in order to evaluate and compare recovery op-

tions In addition to the traditional extinction threshold

of zero individuals, we recommend that other thresh-

214
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olds be considered. For example, there may be some

management threshold or thresholds below which cur-

rent conservation strategies would be altered, such as

population size at which a threatened species would be

reclassified as endangered (see Ginzburg ct al. |1990)

for discussion of quasiextinction thresholds). It is im-

portant to acknowledge that these two key but subjec-

tive decisions ("acceptable" time periods and probabil-

ities of persistence) may be guided by science but are

essentially rooted in society's values (Shaffer 1987)

Therefore, the criteria used by the recovery team to

reach these initial decisions should be identified and

clearly stated.

Short- and long-term recovery goals will differ in the

way that nonbiological considerations are handled, and

these differences will be reflected in the specified prob-

abilities of persistence. First, long-term recovery goals

will be based solely on biological considerations (see

Schemske et al. 1994), including habitat restoration and

protection (Murphy et al 1994; Noss & Cooperrider

1994). Predictive models will have relatively low pre-

cision at these longer time scales, a problem exacerbat-

ed by limited, variable information available for most

threatened and endangered species. Consequently, we

propose that long-term viabilitj' assessment of manage-
ment options could tolerate reduced probabilities of

persistence in comparison with most currently being

suggested. For example, 80-90% probability of persis-

tence (as opposed to the conventional 95—99%) for

more than 100 years might be adequate for many large

vertebrates. Reducing the probability of persistence to

this degree could decrease the minimum population

sizes estimated to meet recovery criteria, which m turn

might decrease the number of tasks identified or the

sequence of implementation reported in recover)' plans.

In contrast to a single, long-term goal based solely on

biological considerations, the short-term, or interim,

management goals would be presented as a range of

options. Foremost would be a biologically based goal

which led to a high probability of persistence in the

short-term (eg, for large mammals a 99% probabilit)' of

persistence above a management threshold over 10-20

years) In addition, nonbiological influences would be

recognized in an explicit tehion by presenting a set of

alternative strategies that show how probabiUties of ex-

tinction change as sociai/political/economic factors are

incorporated. For example, the biologically based via-

bilit>' assessment might determine that 100 individuals

were required for the desired probability of persistence.

However, social/political/economic considerations

might indicate that a lower population size was more

immediately achievable. All else being equal, the prob-

ability of persistence for the lower population size

would consequently decrease, perhaps below the de-

sired level Thus, more "politically feasible" scenarios

are presented as alternatives to the short-term biologi-

cally based one, with the biological costs clearly pre-
sented as a change in expected persistence probabilin-.

Formal sensitivity analysis, which is a method for deter-

mining the effect of changes in survival and fecundirj- on

a population's growth rate, will help in developing such

alternatives because it can identify the variables that will

provide the greatest probability of recovery with the

least increase in management effort or social cost

(Crouse et al. 1987; Wootton & BeU 1992; Schemske et

al 1994).

Importantly, the chosen interim plan is next com-

pared with the long-term, biologically based goal Under

this procedure, short-term recovery goals are evaluated

with respect to how well they are proceeding toward

the ultimate goal of recovery, which is "to restore listed

species to a point where they are viable, self-sustaining

components of their ecosystem" (USFWS 19906). In es-

sence, public input is incorporated into choosing short-

term management strategies, but the ultimate success of

the interim strategies is judged against the yardstick of

the long-term, biologically-based goal (Harrison et al.

1993). Reassessing the validit>' of initial biologically-

based, long-term predictions encourages the incorpora-

tion of new information obtained during the recovery

process.

It is important to realize that detailed information for

this sort of viability analysis is available for only a hand-

fill of species (Dennis et al 1991; Foley 1994). As the

quality and quantit>' of data increase, so too do the

reliability of population forecasting attempts and the

subsequent assessment of recover^' potential. In these

cases, adopting more generalized criteria, such as those

developed for the \X orld Conservation Union threat-

ened categories of the International Union for the Con-

servation of Nature and Natural Resources (Mace &
Lande 1991 ), provides one alternate means for assessing

probability' of recovery. For those species for which

population estimates are not even possible, expert sys-

tems and decision analysis (see Maguire & Scrvheen

1992) or model simulation (Foin & Brenchley-Jackson

1991 ) may provide some measure of probability of per-

sistence. In all cases, it is crucial that two distinct re-

covery goals are established that separate biology from

politics
—a long-term, biological goal that estimates via-

bility of the species, and a short term, interim goal that

considers socioeconomics en route to attaining viabil-

ity.

Why should we consider going through this more

detailed process? First, by clearly discussing biological

and socioeconomic factors in an open forum—the re-

covery plan—we can be more realistic in our assess-

ments, more informed in our choices, and more confi-

dent in our actions Second, by distinguishing between

the effects of biological and nonbiological factors (in-

( (in-icn-alion Biolop
\iilumc9. No 1. Kebnian' IV9*;
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eluding socioeconomic concerns and political realities)

on the recovery of a species, we will be better able to

evaluate the reasons behind the success and failure of

recovery efforts. In this way we can gain insight into the

relationship between the science of viability assessment

and the effects of management decisions on the survival

of endangered species. By following this approach, bi-

ologists may begin to bridge the perplexing and poten-

tially divisive gulf between biological expectations and

social, economic, and political realities.
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status and Prospects for Success
of the Endangered Species Act:

A Look at Recovery Plans

Timothy H. Tear, J. Michael Scott, Patricia H. Hayward,
Brad Griffith

IVeauthorliaiion of the 1973 Endangered

Species Act (ESA) will occur during a

time when the system for protecting

threatened and endangered species in the

United States u in question (/). While
some claim that the ESA was originally

intended to save just a few of the charis-

matic megafauna (2), others now look to

the ESA for the protection of all biological

diversity (3). To some, the ESA overpro-
tects (4), particularly subspecies and pop-
ulations rather than full species (J); to

others, the protection is not aggressive

enough (5) and often results in too little

protection too late (6).

Our objective was to assess the validity

of recent cnticisms regarding the level of

protection provided by the ESA and the

recovery process. We focused on recovery

plaru because they are a crucial link be-

tween classification as an endangered spe-
cies and actual recovery. We chose to

evaluate cnticisms that recovery efforts

attempt to save tcx3 much and that subspe-
cies and populations are overemphasised
in recovery efforts. We reviewed all 314

available recovery plans approved by the

U.S. Fish and Wildlife Service (USP*'S)
and the Nanonal Marine Fisheries Service

(NMFS) as of August 1991 (7).

Recovery plans have been required by
law since 1978 for all of the ESA's threat-

ened or endangered species. The ESA
identifies an endangered species as that "in

danger of extinction throughout all or a

significant portion of its range" and a

threatened species as that "likely to be-

come endangered within the foreseeable

future" (8). Recovery plaiu are intended
to identify specific tasks necessary to re-

cover a species to a stage where it can be
downlisted from endangered to threatened
status or removed from threatened status

(delisted). The ultimate goal is to "restore

the listed species to a point where they are

viable, self-susrainmg components of their

ecosystem" (9).
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Setting Recovery Goals:

Pinpointing the Target

In order to evaluate the level of protecnon

proposed for threatened or endangered spe-

cies in the recovery plans, we analyzed the

recoverv goals for species from onginal re-

covery plans that were stated in terms of

population sue and the number of popula-

tions. Out of the 54 threatened and etidan-

gered species for which population size data

were available, 15 (28%) had recovery

goals set at or below the existing population

siie at the time the plan was wntten. For
j

example, the original recovery plan for the

endangered California condor (Gymnogyps I

aUjornumus) (10) estimated that there were
|

60 birds in the wild and targeted a popula- |

tion of 50 birds for recovery. Only 3 of
j

these 15 species were classified as threat- I

ened species under the ESA. Threatened I

species are not necessarily in immediate i

danger of extinction because of low popu-
lation siie, an argument used to explam .

why the recovery plans for the sponed owl i

(Smx ocadeniaUi caurma) (II) and desert
t

tonoise {Copherus agamzii) (12) set popu- [

lanon size goals lower than the current

populanon siie estimates. However, for the

remaining 1 2 endangered species this argu-

ment is not valid, as endangered species are

at unmediate risk of extinction.

Of similar importance to populanon see \

m estimating the chances of survival of a
,

species is the number of distinct populanon

groups and their metapopuianon structure

(J3). Yet, recovery goals for numben of

populations were even less ambinous than

those for population size; 60 out of 163

species (37%) had recovery goals set at or

below the existing number of populations,
whereas only 28% had recovery goals set at

or below the current population size. With
the excepnon of invertebrates, these high .

proportions occurred in all taxonomic

groups. I

In some cases, habitat destruction may
have been so severe that recovery goals

withm the existing habitat were set below

viability. For example, loss of habitat was so

extreme in the case of the Morro Bay

kangaroo rat (Dipodomys hicrmanni mar-

roemis) that it was given a "remote chance
of recovery" (14). If this occurs, more

SCIENCE • VOL. 262 • i: NOVEMBER 1993

emphasis needs to be placed or. early inn

vrnfion and habitat restoranon to ensu

that there is enough suitable habitat in ti

wild for viable populanons to be establish,

and maintained.

Few species have actually recovered b

cause of the ESA (15). Settmg recove

goals for population size and numbers

populanons at or below what exists in ti

wild at the time the recovery* plan is wntt>

is countenntumve to the concept of recc

er>'. The ESA requires recovery plans

incorporate "objecnve, measurable cntei

which, when met. would result in a dett

minanon . . . that the speues be remov.

from the list" (16). Yet, our analysis

recovery goals in relation to current pop
lanon sue implies that roughly 28 to 37%
the threatened and endangered species a

being "managed for exnncnon."

Though no umversally accepted enter

for endangerment exist. Mace and Lani.

developed criteria for ranking levels of e

tinction risk for venebrates {17). Usii

their cntena, we calculated that 18 out

30 (or 60% of the total number of speci

for which estimates were possible) of ti

ESA's threatened and endangered ven

brates had recovery goals below what Ma.

and Lande set for endangered status, tt

second most risky of their categones. A.

cording to these measures, even if popul

tion goals were achieved, 60% of the ESA
threatened ot endangered venebrate speci

would remain in peril, with roughly a 20'

probability of extincnon withm 20 years •

10 generatiorii, whichever is longer.

In more recent plans, the tendency

set low recovery goals in rebtion to curiei

estimates has declined. The number of sp'

cies with recovery goals at or below exisnr

population levels decreased for populatic

size from 13 of 42 (31%) before 1988 to 2 .

12 (17%) aftct 1986 and for numbers .

populanons from 44 of 11! (40%) to 16 .

52 (31%). The same temporal trend he:

with Mace and Lande 's critena: the pe

centage of plans for vertebrates with reco>

ery goals that would leave the species ei

dangered decreased from 63% before I9f

(15 of 24) to 50% after 1988 (3 of 6).

Therefore, our analysis does not sho

that recovery plans attempt to save tc

much, but instead that tecovery goals ha\

often been set that nsk extinction rathi

than ensure survival. Crucial to the succe

of the recoverv process is that recovei

goals depict biologically defensible est

mates that will ensure population vIabilit^

Apparently, this has not been done i

many cases. Such discrepancies suggest th;

political, social, or economic conside:

ations may have been operating that n
duced recovery goals so that they wer
below what might have been set if they ha

been developed smctlv on biologicall



453

• based estimates. This issue has been iden-

tified in such landmark cases as the north-

em spotted owl (J 8) and the red-cockaded

woodpecker (Picokies tereaJu) (19). We
suggest chat it occurs more often than pre-

viously believed and represents a funda-

mental problem in recovery efforts.

The Protection of Species,

Subspecies, and Populations

We found the criticism that recovery plans

overprotect subspecies and populations (4)

unwarranted. The ratio of subspecies to ftjU

species in North .^menca is approximately

6.9:1 for mammals (20) and 4.9:1 foi birds

{21). However, the rano of subspecies to

species in recovery plans is 1.28: 1 for mam-
mals and 0.49:1 for birds. Underemphasis
of recovery efforts for subspecies may be

even greater than these numbers suggest, as

we expect populations and subspecies will

become jeopardized before full species. In

fact, we found that median popubtion size

(M) in subspecies and population-level

platu was sigiuficantiy smaller (M = 630)

{P = 0.0177) than in species-level plans

(M = 1552). which suggests that this ex-

pectation is correct.

However, concerns that the inclusion of

populations and subspecies could over-

Tvhelm the ESA are well based. For exam-

ple, 22 different subspecies of the pocket

gopher (Thomonrvs umiTrmus) and 15 sub-

species of tui chub fish (Gila bicolor) are

currently proposed for protecnve status.

Such large numbers of distinct taxonomic

units provide a compelling reason to protect

species, subspecies, and populations within

ecosystems while they are still common,
rather than singly as we discover that they

are at risk of extinction.

Improving the Recovery Process

Recovery plans all too often "manage for

extincnon" rather than for survival. If the

ESA IS to be effective, we need to be more

realisnc in setnng biologically defensible

recovery goals. We suggest that, as a first

pnonty, USFWS and NMFS establish

guidelines in terms of population sue, num-

ber, and probabilities of persistence over

specific periods for use in distinguishing

between threatened and endangered species

and setting recovery goals. Such guidelines

may supply the basis for objective, measur-

able cntena outlined by the ESA. Until

this is done, we suggest emphasizing appro-

priate population goab in relation to cur-

rent population size and continued suppon
for protecDon and recovery of populanons

and subspecies as well as full species. If

suitable habitat is severely limited, habitat

restoration should be included as a neces-

sary component of recovery efforts to eruure

that recovered populanons can be large

enough to be viable.

The ESA states that species should be

recovered within their ecosystems. Howev-

er, recovery solutions have frequently in-

cluded translocation (70%) and captive

population establishment (64%), which

suggests that recovery within an ecosystem

often may not be done. Exneme manage-
ment actions such as translocation and

establL<:hment of captive populanons sug-

gest that recovery may have been initiated ;

too late, a criticism often directed at the

ESA (1,6). Recognizing that our ability to

save endangered taxa is limited, we propose

initiating an aggressive, proactive effort to

save species while they are still common,
viable parts of their self-sustaining natural

ecosystems. One step in that direction

would be to ensure that a minimum of three

viable representanves of each vegetation

cover type are preserved in each ecoregion

in which they occur (22). In this way,

viable foundations for terrestnal biodiver-

sity may be set in place before it is necessary

to invoke the ESA.
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May 30, 1995

Mr. William Stelle

Regional Director

National Marine Fisheries Service

7600 Sand Point Way N.E.

Seattle. WA 981 15

Dear Will,

The Snake River Salmon Recovery Team (the Team) has revievi^ed the

March version of the Proposed NMFS Recovery Plan. This letter is to convey the

Team's more important comments on NMFS' proposed recovery actions.

The Team supports much of the draft Recovery Plan. Your Plan embraces

most of the Recovery Team's final recommendations that call for the use of

independant scientific reviews to design and evaluate recovery methods and

implement the concept of adaptive management. Under the plan we should

obtain significant new information that will allow us to understand more fully flow

augmentation, spill, transportation, in-river migration and the benefits of surface

collectors.

Our general support should not be understood to negate the seriousness

of some of our differences. Moreover, some of the differences between our

submission of Final Recommendations and the current proposals from NMFS
have been exacerbated with more recent scientific information and continuing

analysis.
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We recognize that some of our recommendations are not popular with

some, but that does not deter us from seel<ing improvements in the NMFS Plan

that we believe will benefit the listed salmon.

Our major differences are these:

• Summary Tables (Duration Column): Time scales need to be shortened for

various activities.

• Institutional structure: The Scientific Advisory Panel should handle

research oversight and resolution of scientific disputes.

• Drawdown: We have not seen a reasonable experimental design to test

drawdown. Until the problems of downstream and upstream passage for both

juveniles and adults, which we believe will increase salmon mortality, are

addressed there should be no drawdowns.

• Flow augmentation: We do not accept the Plan's wording that implies that

there is a known flow-survival relationship. We cannot concur with a shift in

priority to spring flows as described in the NMFS Plan. First priority should be

given to summer flows. We are concerned that the NMFS Plan appears to

discredit the NMFS/University of Washington 1 993-1 994 Snake River

survival studies.

• Spill: Spilling at collector dams is not in our judgment a viable recovery

method even without gas bubble mortality.

• Harvest: We do not believe that giving harvest management responsibility to

the Pacific Fishery Management Council and the Pacific Salmon Commission

will result in recovery.

• Habitat: Some specific actions the Team recommended (i.e., an immediate

moratorium on further non-fish-related development of critical habitat areas),

and which were included in earlier NMFS Plan drafts, became "watered

down" in the final draft to the status of federal agency guidelines rather than

ESA-mandated specific actions.
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Proposed Recovery Plan Summary Table and the Duration Column at the

end of Chapter VI

The duration column of the tables should be reviewed and the time scales

revised to shorter more reasonable ones. For example, over a year is suggested
for the establishment of the Implementation Team and the Scientific Advisory
Panel. The State of Idaho, responsible for insuring that water diversions are

screened, is allowed 8 years to complete the task. The Conservation Districts

and the irrigators are given two years to eliminate Illegal "berms."

The Team Is aware that it takes time to make fundamental changes in the

status-quo but the proposed time frames are too leisurely given the crisis that is

occurring in the basin. It will be increasingly difficult to advocate aggressive

implementation of the expensive mainstem measures while simultaneously going

slowly with other critical elements elsewhere in the basin.

Institutional Structure

The Institution section is the place to stress the importance of setting

priorities. Some groups hold the mistaken view that we have unlimited resources

to recover salmon. We know that funding will be limited and NMFS with the help

of the Implementation Team and the Scientific Advisory Panel (SAP) must set

priorities that will improve survival over the interim while generating additional

information through monitoring and evaluation that will enhance our prospect of

making significant improvements in system operations or reconfigurations.

The new institutional structure is needed to bring order out of the present

chaos. We cannot recover the salmon without a single and accountable decision

point to implement recovery. The Team recommended that NMFS, because of its

responsibilities under ESA, become the decision maker with regard to matters

that affect the listed Snake River salmon. In order to develop the infrastructure

and operating procedures NMFS requires the resources for it to proceed.

The section on data collection, managing and disseminating of data is

well done and needs to be implemented immediately. These activities should be

carried out through an open public process. We support using a distributed

system such as the World Wide Web currently being developed on Internet.

The Team strongly recommends that NMFS use an open public process to

stimulate research and debate on the effectiveness of salmon recovery

measures.
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We question the NMFS' proposal that the Implementation Team should

be an administrative identity that will "direct research" and the dispute resolution

discussion is incomplete and inadequate. In the U.S. v. Oregon process
unresolved disputes escalate to a district judge. This seems to be in conflict with

statements elsewhere in the Plan that NMFS will make final decisions.

The Team's recommendation was that the Scientific Oversight Committee,

(SOC) now your SAP should provide a process for resolving disputes and

assessing scientific validity. The Team further recommended that the SOC
should establish research priorities and review and approve research designs. In

this way the SOC would handle research oversight.

Drawdown

The Team's final recommendations to NMFS were negative about

drawdown however, we left open the possibility of a test if a reasonable

experimental design was developed that would not put fish at significant risk. As
of this date we have yet to see an experiments! design that would successfully

test drawdown as a recovery strategy. We note that you will make a decision on

whether to conduct a short term drawdown in 1996. There are a number of

problems with near-term spillway crest drawdovvns such as: the loss of the

collection facility, dipping fish out of the gatewells or removing screens, the

operation of turbines at off-peak efficiency, the installation of rock weirs to

protect the spilling basins and the passage of adult salmon past the drawdown

experiment. These problems will, in our opinion, be detrimental and result in

increased mortality to salmon. Until the problems offish passage are resolved

there should be no spillway crest drawdown.

Flow Augmentation

As we have commented before, we do not know how much water is

needed for fish and there is large uncertainty about the relationship of flow to

survival. The Team has acknowledged that there is a flow survival relationship

that is yet undefined for presently existing river and reservoir conditions. We did

not accept a specific flow survival relationship as implied by your wording: "[the

Team] acknowledged the validity of the flow survival relationship." We have

recommended that the amount of flow and its allocation needed careful testing.

The plan is silent on the details of testing and we suggest that a more detailed

plan of operations be developed.
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We are concerned that the NMFS proposed plan recommends spring
flows as the highest priority for use of available reservoir storage. The NMFS
plan relegates what we believe to be the highest priority, the use of reservoir

storage for augmentation in the summer, to "conserving some water for flow

augmentation in July and August."

The Recovery Team has recommended that first priority be given to

augmenting flows in the summer to aid fall Chinook salmon juveniles because:

(1 ) there is some evidence that flows of 50 kefs aid fish passing through the

reservoirs in the summer, (2) flows are likely to be below 50 kefs during much of

the summer migration season in years with average or below average runoff, (3)

flows during the spring migration are both cooler and higher than in summer and

(4) the warm reservoir temperatures in the summer could be reduced by drafting

cooler water from reservoir storage. There is evidence that flows may be

adequate during the spring migration in most years and that much of the water

that is currently drafted in the spring could be better used to benefit adults and

fall Chinook juveniles in the summer. Only in years of extremely low runoff would

significant amounts of augmentation be needed in the spring.

We believe the NMFS Plan for use of stored water to augment flows is not

adequately described. We agree with the genera! goal of using flow

augmentation to attempt to increase survival, but when and how much to

augment is left to the Technical Management Team (TMT) with unclear guidance
on priorities, interpretation of inconsistent recommendations and application of

flow objectives. Flow augmentation in the spring should be minimized and used,

if needed, primarily during the later part of April and May when most of the

salmon and steelhead are moving downstream. If large numbers of Chinook

arrive at Lower Granite Dam in April and flows are low, it may be necessary to

augment flows until natural runoff increases. The Team recommends that the

highest priority for the use of the water in Dworshak Reservoir should be for fall

Chinook in late June, July and August. For this reason, the Team recommends
that NMFS maximize the refill probability for Dworshak Reservoir so that the full

storage capability is available during the summer.
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We recognize the importance that NMFS places on the reach survival

study and believe that the Plan should reflect that emphasis more strongly. The

Proposed Recovery Plan seems to discredit the NMFS/UW survival studies

conducted in the Snake River during 1993 and 1994 by claiming the studies

cannot be used to assess mortality and condition offish at the estuary. These

studies were not designed or intended to measure survival in the estuary. The

Plan should stress your belief that survival studies are critical to gaining an

understanding of how juvenile salmon are surviving as they emigrate out of the

system. The Team recognized that the studies were the best available

information on downstream passage survivals even though they were limited to

the Snake River. The Team recommends that the Plan more clearly express

NMFS's support for the continuation and extension of reach survival studies

down to, and including, the estuary.

The results of the first two years of the NMFS/UW studies have caused

interested fishery scientists to rethink some of their assumptions on reach

survivals. When the Team began the development of our Recovery Plan

Recommendations, over three years ago, it was commonly thought that smolt

survivals were exceptionally low in the first reservoir encountered as they

migrate out of the system. For this reason, recovery recommendations were

focused on decreasing water-particle travel time and presumably fish travel time.

It was believed that this would reduce exposure to predators and increase

survivals.

The first two years of the NMFS/UW survival study have not confirmed

previous conventional wisdom. In fact, the results were similar in both years &nd

showed reservoir survival in Lower Granite that approached 100 percent over a

wide range of flows during the out-migration. This is precisely the type of

information that is absolutely necessary for anyone to design and implement a

recovery plan. With a better understanding of reach survivals, recovery

measures can be tailored to reduce mortality as fish move through the system.

The NMFS Recovery plan states that NMFS/UW studies were made

during a "very narrow range of flow condition and so cannot be used to compare
survivals at different flow levels." The studies were conducted over the last two

years and because the flows vary significantly during each season they were

able to collect survival data over a wide range that varied from low to relatively

high flows. The relationship of flow to survival will come from repeating these

studies over many years. While the limitations of the data leave considerable
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uncertainty and unknowns, the Team has not seen a relationship between

survivals of yearling chinook and flow in the upper two reservoirs.

Spill

The Team believes that the role of spill as a component of the interim

operations of the hydropower system merits reexamination, and recommends to

you that you undertake such a review .

In our February letter to you and in our extensive earlier discussions of this

topic, we supported the conduct of a spill program at all non-collector projects

and at collector projects under certain terms and conditions to create in-river

conditions for a transport vs. in-river survival evaluation.

The Team has further considered its earlier view and is concerned about the

risks of elevated dissolved gas concentrations associated with spill at all the

dams. It appears to us that the risk to migrating fish may outweigh the benefits of

spillway passage. We are still learning about what level of spill is appropriate

and how we can evaluate the impacts of spill and high dissolved gas levels on

migrating fish.

We now believe that a more limited use of spill will allow for the continued

scientific evaluation - which we support
- while minimizing the risks that excess

spill may pose to listed salmon. We therefore recommend that the NMFS review

the core elements of the spill program based upon the new information being
collected. We believe that such a review would be the best example of applied

adaptive management and would reflect your continuing commitment to the use

of the best science available in the conduct of the recovery effort.

This recommendation is based on the Team's analysis of the likely

changes in survivals due to the spill program. The Team has developed these

estimates using assumptions from your staff for mortalities through the three

possible dam passage routes and through the reservoirs. The three ways that

fish pass a dam are over the spillway, through the turbines or via the bypass

system. Using the survival assumptions that we received from NMFS staff, it

appears that for those fish emigrating in the river, less than 40 percent of the fish

that reach Lower Granite dam will survive to below Bonneville Dam. This is with

an assumption of no increased mortality due to nitrogen supersaturation. With

a small 2.0% increased mortality in each reservoir due to gas bubble disease the

survival offish emigrating in the river with spill will be less than without spill. The
survival of fish that emigrate in the river is low because of the cumulative
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mortality of emigrating through eight reservoirs and over or through eight dams.

With such low in-river survivals, spilling at the collector dams is not a viable

recovery method even without a gas bubble disease problem.

Figure 1 illustrates the survivals that the Team calculated using NMFS
assumed survival estimates for each reservoir below Lower Granite and for all

passage routes through each dam. These survival calculations are based on the

percentage of fish that pass each dam by the three alternate passage routes.

During spill, at a dam with a bypass system, the fish will either go over the

spillway, into the turbines or be captured in the bypass system for collection and

transport or in some cases returned to the river. Figure 1 illustrates the in-river

survival conditions with and without spill at all projects. The in-river survivals

without additional spill are 37 percent to below Bonneville and with spill at all

projects as recommended by NMFS the in-river survivals increase to 40 percent.

This is a very small increase that probably cannot be measured and again
assumes no increase in mortality caused by increased dissolved gas.

Figure 1 also illustrates the projected survival offish to below Bonneville

taking into account the fish that are collected and transported. The current

transportation system when combined with fish emigrating in the river will result

in approximately 78 percent of the fish that approach Lower Granite surviving to

below Bonneville. Under the NMFS proposed spill program this survival is

reduced to 74 percent because fewer fish are collected for transport and

therefore more fish are exposed to the cumulative mortality of emigrating past

eight dams and reservoirs. Again, the difference between these survival

estimates is probably too small to measure but the general level of survival

under the proposed spill program is likely to reduce survivals of listed salmon to

below Bonneville dam.

The Team believes that spill is not a viable downstream passage solution.

The current spill program will result in such a small change in survivals that it will

be impossible to measure while at the same time presenting substantial survival

risks due to gas bubble disease. While the Corps of Engineers (Corps) and

NMFS are doing their best to manage dissolved gas levels, it is apparent that

technical and management failures have led to gas supersaturation that exceeds

the NMFS standards of 115% forebay and 120% tailrace. The result is that we
do not have the ability to control gas concentrations to precisely set levels and

the impacts of gas bubble disease could exceed the possible benefits of

avoiding turbine mortality. Our analysis has shown that the reductions in

mortality in passing dams with spill are more than offset by the increased risk of

supersaturation and the cumulative mortality of passing multiple reservoirs and

dams.
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Figure 1 — Calculated survivals based on NMFS survival estimates

The Team continues to support the development of efforts on alternative

surface collection and bypass systems because they offer the opportunity to

move fish past a dam without creating gas supersaturation problems. Given the

existing configuration of spillv^'ay gates and stilling basins, spill must be limited to

reduce the impact of dissolved gas on survivals. In the future, reconfigured

spillways may be able to safely pass greater amounts of spill than is presently

prudent but there must be substantial amounts of research and engineering
before this will be a reality.

Surface collection and vertical slot bulkhead gates at spillways currently

hold promise of increasing the portion of the fish that avoid the turbines while

increasing the numbers of fish spilled per volume of water spilled.

The Team has followed development in surface oriented bypassing and

collection since publishing our Final Recommendations in 1994. We are now
even more optimistic that preliminary prototype tests will show the ability to

increase survival past dams. We suggest that efforts and expenditures for

testing surface collection be increased, perhaps at the cost of de-emphasizing
other alternatives such as installing extended length screens at the mainstem

dams.
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NMFS should follow closely the surface collection work by the Corps at

Ice Harbor and Lower Granite; and by the PUD's at Rocky Reach and

Wanapum.

Flood Control

The recent Incident of mortality in fish pens below Ice Harbor Dam
suggests that we should reconsider spring flood control and flow augmentation
strategies. In hindsight, it seems that both the Team and NMFS concentrated on
the situation when the years were dry and we needed to maximize the use of

flow augmentation. Our recent experience with involuntary spill that results in

high levels of gas supersaturation, shows that NMFS needs the ability to reduce

river flow. The recent fish kill below Ice Harbor is an example where in-season

management decisions could have reduced the flow augmentation and spill

levels above Ice Harbor dam sooner when the turbine problem caused high gas
levels below the project. As gas saturation levels increased into the lethal range,
flow augmentation should have been reduced sooner to decrease the amount of

water that needed to be spilled at Ice Harbor. Also the spills that were ordered

above Ice Harbor contributed to the saturation level of the water in the forebay.
This added to the amount of supersaturation below the project. With the present
forecast of large involuntary spill at the end of May, it is a delicate balance to

determine how much nitrogen we take over the short term in order to reduce the

peak total dissolved gas in late May taking into account of the number of fish in

the river. These types of operational decisions are precisely what is implied by
the term in-season management.

The high gas levels at Ice Harbor emphasizes the importance of turbine

maintenance and gas abatement measures such as "flip lips".

Dissolved Gas Levels

With your recent request to the Departments of Environmental Quality we
recognize that the numbers in the NMFS Proposed Recovery Plan have been

superseded. We have not seen data to indicate that 115% TDG should not be

applied at all monitoring stations and the use of 120% as the limit in the tailrace

concerns us. We understand that internal monitoring of gas bubble trauma will

be carried out by the National Biological Service. We feel that last year's
recommendations of NMFS's Expert Panel on Dissolved Gas should be fully

implemented as soon as possible. This will require internal monitoring in order to

determine the state of vascular tissue. The Expert Panel called for examination
of fish obtained from the collector systems as well as the forebay so we can
determine if bubbles are removed by decompression in the collector system.
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Techniques that will not introduce bubbles, (i.e. examination of gill lamellae), will

be used with salmon as well as steelhead. We also recommend that hatchery
steelhead be sacrificed for internal samples and that similar live samples be held

in the river to provide a measure of mortality. With the almost certainty of high
dissolved gas in the next few weeks we should obtain as much information as

possible to resolve the uncertainties for planning future monitoring.

Transport

The NMFS decision to rely primarily on the collection and transportation

systems to get most of the smolts past the dams and the reservoirs, until in-river

migration has been proven as a better option, is a wise choice in our view.

Harvest

Much of the harvest section of the draft Recovery Plan is very well done.

The Harvest section should point out that since reductions in Harvest can have

immediate effect on returning adults it is imperative that actions be initiated as

quickly as possible. This will initiate the recovery process until other measures

begin to take effect.

The draft Plan should specify that phasing out of the lower river gillnet

fleet is required because of intermingling of Snake River fall Chinooks with

healthy up-river brights and hatchery stocks. The Team is disturbed that some
harvest alternatives have been removed from the latest NMFS Proposal.

Specifically the Pacific Fishery Management Council (PFMC) and the Pacific

Salmon Commission (PSC) are given the responsibility of recovering Snake
River Salmon by controlling harvest. The Pacific Council does not have a

management record that demonstrates a high concern for weak stocks. NMFS
seems to propose that the Pacific Salmon Commission meet their Chinook

rebuilding schedule that has not shown a trend toward rebuilding since it was
started in 1984. This requires an assumption that the Commission will change
their past harvest rules and adopt an immediate rebuilding schedule. The Team
does not believe that the Commission will adopt the changes necessary to

establish a rebuilding schedule. In fact, the Commission has repeatedly ignored
its own bilateral scientific reports recommending that Chinook harvest be

reduced in order to meet the rebuilding schedule. The Team doubts that the

Commission will develop, adopt and implement a rebuilding schedule that will

meet the needs of coastwide Chinook populations in a timely fashion.
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It would be desirable to manage harvest of Snake River Chinook within

the framework of the overall PSC Chinook rebuilding program. If that cannot be

accomplished we must have a fall back position that places the burden on

fisheries subject to U.S. jurisdiction. We agree that the sacrifice required to save

a very small number of Snake River falls, most of which will be caught in

Canada, is not practicable; hence the greatest reductions must occur in the

entire in-river harvest plus the ocean catch off Oregon and Washington. We are

encouraged by your report that the PMFC recognizes this need. The in-river

harvesters must also be convinced of its critical importance.

If we cannot maintain tight control over the harvest of the endangered
Snake River Chinook, many of the gains from other recovery methods will be

lost.

Habitat

The Team commends the Plan's strong support for the our

recommendations on the coordinating role of the Habitat Committee, emphasis
on the effective monitoring of habitat protection and restoration progress; and

the need for management agency and stakeholder participation in development
of long-term sub-basin habitat management plans.

However, the Team is disappointed that the specific actions the Team
recommended (e.g., an immediate moratorium on further non-fish-related

development of critical habitat areas), and which were included in earlier NMFS
Plan drafts, became "watered down" in the final draft to the status of federal

agency guidelines rather than ESA-mandated specific actions. As a result,

implementation of the proposed habitat protection and recovery measures will

depend upon NMFS ability to persuade cooperative supportive action

by other federal agencies, without the certainty of ESA-mandated directives.

The Team urges NMFS to be strongly proactive in driving toward that essential

multi-agency cooperative action.
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I have sent copies of this letter to the two members of Congress who have

asked us to review the NMFS Recovery Plan.

As we have said before, we appreciate the time and effort that you have

made to attempt to bring the NMFS Proposed Recovery Plan into agreement
with the Team's final recommendations.

We continue to hold the view that we expressed earlier. Time is not on

our side and the continuation of argument or legal challenges, regardless of

merit, will surely damage the Snake River sockeye and Chinook salmon.

If you need further information or explanations of our comments please
call upon us.

Sincerely yours,

Donald E. Bevan, Ph.D.

For the Snake River

Salmon Recovery Team

cc:

Senator Mark Hatfield

Congressman Norm Dicks
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Statement of Allan L. Egbert, Ph.D., Executive Director. Florida Game and
Freshwater Fish Commission

Thank you, Mr. Chairman, for the opportunity to appear before you today. I am
Allan Egbert, Executive Director of the Florida Game and Freshwater Fish Commis-
sion and I am accompanied by Gary Taylor, Legislative Counsel of the International
Association of Fish and Wildlife Agencies (lAFWA). I appreciate the opportunity to

share with you the experiences of Florida, and the perspectives of all 50 State fish

and wildlife agencies, on the Endangered Species Act. We believe that the Act is

a vital tool in the conservation of fish, wildlife and plant species threatened with
extinction. However, we also believe that improvements to the Act will make it more
effective in meeting its conservation objectives, more user friendly to private land-

owners, and, in general, more capable of ensuring the conservation of the natural
communities on which both fish and wildlife and people depend.
The International Association of Fish and Wildlife Agencies, founded in 1902, is

a quasigovemmental organization of public agencies charged with the protection and
management of North America's fish and wildlife resources. The Association's gov-
enmiental members include fish and wildlife agencies of the States, provinces, and
Federal Governments of the U.S., Canada, and Mexico. All 50 States are members.
The Association has been a key organization in promoting sound resource manage-
ment and strengthening Federal, State, and private cooperation in protecting and
managing fish and wildlife and their habitats in the public interest.

The State fish and wildlife agencies have broad statutory' responsibility for the
conservation of fish and wildlife resources within their borders, including on most
Federal public lands. The States are thus legal trustees of these public resources
with a responsibility to ensure their vitality and sustainability for present and fu-

ture citizens of their States. State authority for fish and resident wildlife remains
the comprehensive backdrop applicable in the absence of specific, overriding Federal
law.

During the last 20 years, a number of congressional enactments have expanded
Federal jurisdiction over certain species of fish and wildlife traditionally managed
by the States. However, except for certain species of marine mammals, under these

congressional enactments, State jurisdiction remains concurrent with Federal au-

thority for endangered and threatened species, migratory birds, and anadromous
fish. All 50 State fish and wildlife agencies have Section 6 cooperative agreements
with the USEWS for the conservation of vertebrate species and some invertebrates,
and severEil have agreements for plants.
As you can thus see, Mr. Chairman, the States have statutory responsibility for

threatened and endangered species before they are listed, share responsibility with
the Federal agencies once they are listed, and assume full responsibility again for

species once they are recovered and delisted. The State fish and wildlife agencies
work closely with private landowners and local jurisdictions throughout this process,
and we believe that our insights can improve the effectiveness of the Act for both
fish and wildlife and the citizens of the Nation.
The Association's fundamental recommendations for legislative improvements to

the Act are generally embodied in these five areas: (1) affirmation of the role of the

States; (2) focus on preventive management; (3) providing certainty and incentives

(including assistance) to private landowners; (4) reemphasizing recovery actions to

restore listed species/habitat sustainability; and, (5) improving the effectiveness of
the Act through administrative improvements.
These recommendations are underlain by three key precepts: (1) the need to pro-

vide legislative certainty to the jurisdictional roles of the Federal/State agencies as
co-administrators of the Act; (2) the need for a coordinated or joint Federal/State

rulemaking to define standards for certain decisions; and, (3) and the creation of re-

buttal presumptions for the validity of State information.
The need for the rebuttable presumption precept was brought into focus for me

with the publication of a recent biological opinion prepared by the Fish and Wildlife
Service's Vero Beach staff on the potential impacts on Florida panther of rec-

reational access to public lands from Alligator Alley, now Interstate 75, and the im-

pacts of the recreational activities such access would allow. The only information

sought from the Game and Fresh Water Fish Commission by the USFWS was for

a computer printout of locations of radio-instrumented cats in the area. At no time
did the USFWS solicit our comments, assistance, opinions or interpretations of the
data our scientists have collected in the region over the past 15 years. It should
come as no surprise that we absolutely and categorically reject the findings and con-
clusions of the biological opinion and register our frustration at the USFWS's un-

willingness to ask for or consider our input and recommendations which we believe.
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based on our data, would provide the appropriate balance between conservation of

panther habitat and properly regulated public recreational use.
• , •

The Association appreciates the steps announced and being administratively im-

plemented by Secretary Babbitt which are consistent with our thinking regarding

appropriate reform to the ESA. As you may know, we worked closely with the Sec-

retary on these changes. The Association also stronglv encourages the
Confess

to

legislatively endorse the changes administratively made by the Secretary, and to ac-

cept also those recommended legislative changes advanced by the Secretary in

March 1995.

I would like to focus the remainder of my remarks on prevention and recovery

flCtlVltlCS.

As you are aware, Mr. Chairman, reversing the decline of species should occur be-

fore these species reach a level where it is necessary to impose the ESA m order

to protect these species from extinction.

The Association reaffirms its commitment to prudent conservation of fish, vialdlite

and the natural communities that they depend on, so that the need to impose the

rigors of the ESA is minimized. We do not advocate avoiding the application of the

Act- rather, we advocate addressing species and habitat declines before a crisis situ-

ation is reached. We need, where possible, to anticipate impacts (from development

and other projects) on species and habitats, and address those comprehensively,

rather than reacting to them.
The ESA can and will play a role in our preventive management programs, but

should remain primarily as the necessary tool of last resort for protecting against

extirpation. Through the use of preventive management actions, the ESA could then

fulfill a more appropriate role of dealing with species undergoing precipitous decline.

Federal and State conservation agencies should cooperate in coordinating the ap-

pUcation of the many existing Federal statutes relating to public lands management
(NFMA FLPMA, etc.), habitat conservation (CWA, CAA), and project impact review

(NEPA,'etc.); comparable State laws (State nongame and endangered species laws;

State environmental review statutes and programs); and county and local land use

planning ordinances and programs. A more comprehensive integration of the rel-

evant statutes at all levels will enhance their utility for the conservation of fish and

wildlife and their habitats, ensure the sustainability of ecological commumties, and

preclude the need to list species. ..,
•

.^•^ 4.

Further, there needs to be a major thrust (distinct from ESA reauthorization) to

broaden the highly successful user-fee concept under the Pittman-Robertson and

Wallop-Breaux programs to meet today's broader conservation challenges, enabling

State/Federal programs for the conservation of the vast majority
of non-game fish

and wildlife currently receiving less than adequate attention, and thereby providing

the means to prevent species from becoming endangered. Based programmatically

on the highly successful Sportfish and Wildlife Restoration Programs under the

Wallop-Breaux and Pittman-Robertson Acts, the Fish and Wildlife Diversity Fund-

ing Initiative, supported by the LAFWA, by all 50 State fish and wildlife agencies,

and by a growing grass-roots coalition across the country, is designed to secure per-

manent, dedicated funding, based on user-fees, to provide among other things, the

prevention of species becoming endangered, through the provision of routine tish

and wildlife management practices. „,„,.,. ,^ ^- a

Finally the Association encourages the use of legally binding Conservation Agree-

ments for declining or candidate species in lieu of listing as threatened or endan-

gered where management actions specified under such an agreement remove the

threat(s) to the species, and where the Agreement is enforced. Comprehensive habi-

tat based agreements should be encouraged. Clarification of the Endangered Species

Act to support such Conservation Agreements is required and affirmation ot btate

authority for pre-listed species must be legislatively assured. The role of the btate

fish and wildlife agencies in this process must be affirmed and institutionalized. By

requiring the Secretary to concur with Staled conservation agreements involving at-

fected jurisdictional entities and private landowners (where appropriate) the bec-

retarv will be legally shielded from a requirement to impose certain regulatory im-

plications through suspension of the consequences of listing. Private landowners

should be given legal assurances that, once they commit to certain responsibilities

under the agreement, no additional liabilities under Section 9 will be imposed upon

them The incentive for Federal agencies to participate
is that they obviously incur

no liability under Section 7 if actions to recover declining species are taken prior

^°Once"^a species is listed we need to make every eff^ort to address those factors

which will result in the recovery of the species and its ultimate delisting. 1 he intent

of the Act is to recover species not just list them. The States can and should play
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a major role in recovery planning and implementation with the assistance of local

governments, private organizations and non-governmental organizations.
State fish and wildlife agencies must be given the opportunity to take the lead

on recovery plans, or in the absence of an appointed recovery team, to provide pro-

fessional review of draft recovery plans prepared by a FWS or NMFS staff or con-

tractor. The utility of a team approach not only provides for application of a broad

base of knowledge and perspectives,
but also better intergovernmental coordination

regarding biological, social, economic and environmental factors. State fish and wild-

life agency participation brings in experience in working with both private land-

owners and local land use re^atory agencies (county Planning & Zoning agencies,
for example) both of which are vital to the success of recovery programs.
A case in point is the development of the "Florida Panther Habitat Preservation

Plan," a document that was to be jointly developed to identify ways to preserve pan-
ther habitat in southwest Florida with an emphasis on retention of those lands in

private ownership. The Fish and Wildlife Service offered, and subsequently as-

sumed, to be the lead in the development of that document. By the second draft,

a draft that was published in the Federal Register, the preservation plan had be-

come an acquisition plan, apparently in part because of commitments made by the

Fish and Wildlife Service in an out-of-court settlement action relating to captive

breeding. We endured at least four subsequent rewrites of the plan before it was
revised to its original purpose, and to our satisfaction, a plan to pursue less than

fee-simple habitat conservation to benefit Florida panthers. However, the landowner
citizens of southwest Florida to this day remain convinced that the Panther Habitat

Preservation Plan is nothing but a government land-grab.
As one might expect, the local people turned to the agency they considered most

responsible lor wildlife management in Florida, the Game and Fresh Water Fish

Commission. In their eyes, the Commission was no less responsible than the FWS
despite our protests to the contrary. State fish and wildlife agencies can, if asked,
assist a willing Federal partner avoid some pitfalls.

We believe, Mr. Chairman, that recovery plans should be more than just discre-

tionary blueprints for recovery which end up on a shelf. Recovery plans need to be-

come the compelling focus of efforts which ultimately coordinate actions among ju-

risdictions and private landowners to bring the listed soecies and habitat to levels

where they are self sustaining. We envision recovery plans, where appropriate, to

be implemented by binding implementation agreements which will detail the re-

sponsioilities and actions ofthe parties to the agreement, and also provide certainty
for those parties once the agreement is executed. We believe that these certainties,

plus clear authority or exemptions for actions consistent with recovery plans, will

provide great incentive to private landowners, other Federal agencies and affected

jurisdictions to participate in the recovery planning/implementation process.
In short, we believe that recovery plans

should:

(a) be binding on all jurisdictions tnrough implementation agreements;
(b) identify population and habitat objectives which, when attained, would trigger

down- or delisting;
(c) contain, if appropriate, designation of critical habitat, which designation should

remain the discretion of the Secretary or the State involved; designation during re-

covery planning can generally be much more enlightened and science-based than at

listing;

(d) provide expedited Section 7 approval for Federal agency actions that are con-

sistent with recovery plans;
(e) provide "short form" HCPs for private landowners for certain activities, and

(where appropriate) exemption from Section 9 and 10 restrictions for others;

(f) provide certainty to cooperating landowners regarding their land management
activities under the ESA;

(g) be exempt from NBA if States assume recovery plan lead and if comparable
State process is satisfied;

(h) satisfy plan amendment requirements for ESA under NFMA, FLMPA and
other Federal land management acts if actions are consistent with the recovery

plan; and
(i) identify opportunities to offer cooperating private landowners economic incen-

tives in exchange for conservation easements or leases.

A recurrent argument we have heard expressed in Florida is the government col-

lectively has tended to make wise stewardship a potential liability for farmers and

ranchers, especially when the stewardship results in listed species occupying the

properties. Listed species are increasingly not welcome in some quarters as a result.

Our landowners ask why should they individually bear financial burdens of sustain-

ing, rather than
developing,

listed species habitat when they see society at large as

the beneficiary of listea species conservation and recovery. We look forward to the
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hearings scheduled for next week in the hope that those proceedings will identify
practical, realistic means of financial compensation or other incentives for recovery
contributions made by private property owners.
The Association suggests that additional focus and attention on recovery planning

and achievement will lead to species population status commensurate with down-
or delisting. As we have previously indicated, legislative criteria linking the process
of down- or delisting action to meeting objectives in approved recovery plans, should
be mandated. Incremental down- or delisting by State or geographic population
should proceed with much greater attention Qian it now receives. De-listing must
be maintained and activated based solely on biology, and should not be delayed be-
cause of other objectives. Monitoring should continue (by the State(s)) for a period
of time to ensure confirmed recovery.
The Association recommends that the States be authorized to design and develop

monitoring programs on delisted species with recognized (by the Federal agencies)
full legal responsibility for species conservation. The Secretary's emergency author-

ity to relist would remain, after consultation with affected States, upon determina-
tion of a significant decline of any species which has recovered and been subse-

quently delisted.

Further, Mr. Chairman, while we support enhanced appropriated funding for all

aspects of the ESA, we realize that Federal budgets are shrinking, and that we can't

expect a windfall of Federal dollars to come to the States as we appropriately as-
sume greater responsibility under the ESA. We would, however, strongly urge a
refocus of appropriated dollars so that Section 6 funding can be significantly in-

creased. The amount available in recent fiscal years to the States is both grossly
inadequate, and not at all proportionate to the responsibility of the State fish and
wildlife agencies for listed species. We also suggest that as States assume a greater
lead in administering the ESA, Congress should redirect some of the other Federal

appropriations now going to USFWS and NMFS to the States for funding implemen-
tation of the Act.

At the same time, we believe that existing funding needs to be more effectively

spent, and alternative funding sources explored. The Association suggests that con-

tinuing to spend substantial money on species that are essentially recovered, at
least in part of their range (as the bald eagle), should be from sources other than
those available under the ESA. The USFWS, NMFS, and the State fish and wildlife

agencies all need to explore the process for assigning funding to listed species to en-
sure that those in the most significant need of recovery attention (and not those
that are the most charismatic) are addressed first.

Before I conclude, I must tell you of some of our listed species recovery success

stories, lest you conclude that we see only wrong and little right with the ESA.
Bald eagles have increased in Florida from 350 to 400 nesting pairs 10 years ago

to more than 800 pairs today. The bald eagle population distribution has also ex-

panded in our State. No nests existed 10 years ago in northwest Florida, but nests
now occur in seven Panhandle counties. Recovery accomplishments have taken place
in a growing Florida due in part to the application of jointly developed bald eagle
protection guidelines: a land management tool that effectively balances the protec-
tion of nesting bald eagles with private land use. The Florida population has in-

creased while providing eggs to seed bald eagle population recovery in many other

parts of the nation. Due in part to the dramatic recovery in Florida, the bald eagle
is scheduled for removal from the Federal list of endangered and threatened species
this year.
The brown pelican serves as another successful example. Their numbers have in-

creased in Florida from 6,000 to 7,000 nesting pairs in the early 1980's to more than
14,000 pairs now. The American alligator has recovered from endangered status in

the early 1970's to the point that a substantial sustained yield harvest is now regu-
lated, and provides alligator products with an estimated wholesale economic value
of $32 million per year irom Louisiana and Florida.

Despite controversy, we remain hopeful that we can find a way for panthers to

continue to survive in a State with 14 million people. To accomplish that will re-

quire insight and flexibility, a flexibility that would be hastened, we believe, by
these recommendations.
The Florida panther recovery program has diverted attention from another exist-

ing project, our joint Federal-State effort to establish a nonmigratory flock of

whooping cranes in the Kissimmee River Valley. So far, the cranes are adapting
well and we expect to be successful.

Finally, the Association reemphasizes that it is vitally important to secure fund-

ing (separate from ESA) for the States to provide support for conservation programs
for nongame fish, wildlife, and their habitats in order to facilitate a conservation
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safety net before it is necessary to impose the ESA to prevent species extinction. This

preventive management just makes good biological and economic sense.

The Association's fish and wildlife diversity initiative, which broadens on the tre-

mendously successful Pittman-Robertson and Wallop-Breaux user pay-user benefit

programs for wildlife and sportfish, would provide such funding from user fees on
other outdoor recreation products. These funds would be allocated to the States for

conservation, recreation, and education programs relating to fish and wildlife and
their habitats. If we can address the limiting factors causing a species decline before

they reach a stage where the ESA is the only protection against extinction, we can

employ a series of voluntary, nonregulatory approaches which provide more flexibil-

ity and creativity in our conservation programs with private landowners and other

jurisdictional entities. We would appreciate the opportunity at some time in the fu-

ture to bring the details of this initiative before you.
Thank you, Mr. Chairman, for the opportunity to share our perspectives with you

today, and 1 would be glad to address any questions you might have.

Statement of Dr. J. Michael Scott, Research Biologist, National Biological
Service

Senator Kempthome, Senator Reid, members of the Committee, thank you for the

opportunity to speak with you today. I have 21 years of field experience working
with endangered species. Nineteen of those were as a research biologist with the

Fish and Wildlife Service, and the last two were with the National Biological Serv-

ice. I want to make clear today that I am testifying as a research biologist and not

as a representative of the administration on the Endangered Species Act.

The National Biological Service has a broad mission-to work with others to pro-
vide the scientific understanding and technologies needed to support the sound man-

agement and conservation of our Nation's biological resources. As part of that mis-

sion, ;-he National Biological Service works on a range of species that are declining
or otherwise of concern—including those that are listed under the Endangered Spe-
cies Act. However, working with endangered species is a relatively minor portion of

the National Biological Service's activities; the majority of the National Biological
Service's budget is dedicated to providing information needed by a wide range of

land and resource managers within the Department of the Interior and to others,
such as State fish and game agencies. When the National Biological Service works
with declining or listed species, the agency focuses more on providing early informa-

tion that will allow conservation work to begin before species are listed and on de-

veloping a comprehensive understanding of complex biological systems that is need-

ed to craft successful solutions. In essence, the National Biological Service actions

are directed at avoiding the need for listings where possible and providing solid sci-

entific information for good solutions when necessary.
As an employee of the National Biological Service, an agency devoted to providing

high-quality, rigorous science, I will speak today about research that my colleagues
and I have been involved with that has attempted to separate myths from reality

regarding the Endangered Species Act recovery process. In addition, I will describe

one approach to biodiversity conservation planmng that works in conjunction with
the Endangered Species Act. In both research efforts we are striving to develop ac-

curate information bases for use by those making management and policy decisions

regarding our Nation's biologiced resources.

There is solid, scientific evidence we are at risk of losing critical components of

our Nation's natural wealth and beauty. Many of our species and ecosystems are

in peril. In addition, many habitat types and their associated species are left outside

special management areas. This has occurred despite an extensive network of spe-
cial management units, including national parks, national forests, wildlife refuges,
wilderness areas, and more.
Research has shown that in order to protect the Nation's living resources, its bio-

logical diversity, we need to protect the key to its survival. In almost all cases, this

boils down to providing habitat of adequate quality and quantity to ensure the long-
term survival of species and the processes of the ecosystems in which they are

found. Some claim the Endangered Species Act overprotects; to others the protection
is not aggressive enough. In our research, we sought to address the validity of these

claims.
As constructive evaluation of the Endangered Species Act recovery process, our re-

search focused on recovery plans because they are a crucial link between classifica-

tion of a species as threatened or endangered and the management steps required
to recover the species. We reviewed all 314 available recovery plans approved by the
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Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service
(NMFS) as of August 1991.
Not surprisingly, given the rarity of species discussed in recoverv plans, we found

that 81 percent of original recovery plans identified additional data needs. While
some ecological concepts received wide mention, substantial detail was often lacking.
For example, limiting factors were noted in 97 percent of the plans, yet only 8 per-
cent of the plans distinguished between proximate factors (causal factors or mecha-
nisms that act on individuals) and ultimate factors (survival or adaptive factors re-

sponsible for the decline of the species).
More specifically, less than half of the species in original recovery plans had any

estimate of species' population size, and less than 10 percent had any information
on survival or home range. These basic data are critical to the success of any recov-

ery effort and their absence is of concern if the recovery program as a whole is to

succeed. We need more sound and objective science, not less, if we are to save spe-
cies from unnatural extinctions.

In order to assess the claim that the Endangered Species Act and, hence, recovery
plans attempt to save too much, we looked at two key issues. The first was whether
the Endangered Species Act overemphasized subspecies as opposed to full species.
The second was if the actual goals set to recover species were realistic.

We found the criticism that recovery plans overprotect subspecies to be unwar-
ranted. In North America, there are approximately seven subspecies for every spe-
cies of mammal and five subspecies for every species of bird. In recovery plans the
ratio is much less: approximately the same number of species and subspecies of
mammals and birds are addressed by recovery plans.
The underemphasis may be even greater than these numbers suggest, as we ex-

pect subspecies will become imperiled before full species.
The ultimate goal of recovery is to restore the listed species to a point where they

are viable, self-sustaining components of their ecosystem. In this sense the term via-

bility can be loosely interpreted to mean long-term persistence. We assessed recov-

ery goals using two different measures of a species' abundance which are often used
as indicators to assess viability: the total number of individuals and the total num-
ber of separate populations. For the recovery plans that stated recovery goals in

terms of numbers of individuals, 28 percent set recovery goals at or below the num-
ber of individuals that existed at the time the plan was written. Recovery goals for

numbers of populations were even less ambitious, as 37 percent had recover^' goals
set at or below existing numbers of populations.
We also assessed recovery goals against one widely used standard for

endangerment which revealed a similar but even more severe discrepancy. Accord-

ing to that criterion (using the same estimates for numbers of individuals and popu-
lations), approximately 60 percent of the Endangered Species Act's Threatened and
Endangered species would remain in peril if their recovery goals were achieved.
We propose that setting recovery goals at or below what currently existed at the

time the recovery plan was written is counterintuitive to the concept of recovery.

Presumably, if a species is in peril, as listing confirms, then recovery should in-

crease the number of individuals. In fact, our results suggests that this does not al-

ways occur. While some of these cases may be explained by the removal of threats
and stabilization at a lower level, it is clear that as a general rule, recovery plans
do not overprotect.
There are a variety of reasons-including cost, practicality, and political feasibility-

that may influence the ability to move toward a biologically established recovery
goal.
Our findings suggest that it is important to focus solely on biology when assessing

risk of extinction and setting recovery goals. Then, when we set about the task of

determining the potential solutions to achieving recovery, social and economic con-

cerns can and should be incorporated and, in fact, the Fish and Wildlife Service has

adopted this approach as part of their policy on recovery plans. In this way, we may
be able to reduce conflict and encourage consensus. More specifically, we have sug-

gested setting recovery goals in two timeframes: (1) a long term goal based exclu-

sively on biological criteria and (2) a range of short term solutions that explicitly
state the relationships between biological and non-biological concerns that depict a

variety of possibilities that will eventually achieve the long term goal.
I would like to take my National Biological Service hat off for a moment to make

some personal observations that spring from my 21 years of observation and study
of the ESA, many of them with the Fish and Wildlife Service. Despite successes,
such as the bald eagle, the peregrine falcon, the brown pelican, the Aleutian Canada
goose, the whooping crane and the grey whale, the focus on single species has be-

come burdensome, largely because the magnitude of the number of species at risk

was never envisioned. We wait too long to initiate support and protection, which re-
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suits in greater costs and increased conflicts. It is a reactive strategy which has
been unable to keep up with the rate at which species are becoming threatened.
The Endangered Species Act needs help to achieve its full potential for preventing

unnatural extinction. I propose the best way of doing this is to augment the impor-
tant strengths and successes of the Endangered Species Act at the species level,

with a more proactive focus on conserving our Nation's biological diversity, one that
focuses on habitat—the homes of the species. The key to recovery and long-term via-

bility is maintaining habitat. To illustrate this concept, take for example the coastal

sage scrub ecosystem of southern California. When I was a boy growing up in San
Diego, coastal sage was common and widespread. At present, it contains two listed

species, the threatened California gnatcatcner and the endangered Stephens' kan-

garoo rat. However, there are 53 associated candidate species awaiting evaluation
for listing. If we had taken steps to protect this ecosystem years ago while it was
still common and its associated species were not in peril, then we would have had
much more latitude to work out solutions that were economically acceptable and bio-

logically defensible. The Fish and Wildlife Service has taken steps to incorporate
this strategy, as it is concentrating more on preparing multiple species recovery

plans that stress supporting entire communities as an integrated unit rather than
one species at a time.

I believe that taking a proactive approach and attempting to protect the habitat
that species require, while these communities and ecosystems are still common, will

provide a more cost-efTective strategy for protecting our Nation's diverse biological
resources and effectively complement the actions of the Endangered Species Act at

the species level.

I will put my NBS hat back on this time. The Gap Analysis Program (GAP) pro-
vides the information needed for just such an approach. GAP has already been effec-

tively initiated in 43 States, in which collective
private. State, and Federal partner-

ships operate as the economic backbone of eacn project, with substantial funding
coming from many of the partners including the private sector. While GAP is a na-
tional program, its objectives and data sets are driven in large part by local needs.

GAP is a means of providing geographic information on occurrence of wildlife and
their habitats. GAP presents a scientific method for identifjdng the degree to which
native wildlife species and natural communities are or are not represented in our

present-day mix of special management lands. Those species and communities not

adequately represented in areas that are being managed for the long-term mainte-
nance of native species constitute "gaps" in the maintenance of our Nation's biologi-
cal diversity. GAP presents information in an easily understandable format, i.e.,

maps that provide a much needed common information base upon which to build

negotiations and eventual solutions.

One of the greatest strengths of GAP is that it is a grass roots approach to plan-

ning and management of our Nation's biological diversity, providing information to

State and county governments that meets some of their planning needs. Perhaps the
best examples of this are from Utah where GAP has been completed. The informa-
tion has been used by State and Federal agencies as well as private businesses for

land use planning, ranging from assessing potential sites for a lumber mill to land
use planning in several counties. GAP data sets have been used in California and
Idaho for similar efforts.

In summary, our research suggests that the Endangered Species Act is not over-

zealous in its attempt to protect and conserve our Nation's invaluable biological re-

sources. Instead, in some cases it has underprotected them. We need to complement
the act through more proactive efforts to maintain viable populations of species and
their habitats while they are still common, thus reducing the number of species that

become endangered or threatened and combining greater chances of success with
economic efficiency. All of our land planning and wildlife conservation efforts require
more high quality information than is currently available. Successful recovery ef-

forts also require that we work together through State, Federal, and private part-

nerships to solve natural resource issues of mutual interest.

Thank you again for the opportunity to speak to you today.

Statement of Dr. Robert J. Taylor, Director of Wildlife Ecology,
California Forestry Assocl\tion

My name is Robert Taylor. I am the wildlife ecologist for the California Forestry
Association. I work almost exclusively on research, management, and policy prob-
lems with threatened and endangered species. I have been asked to provide my per-

spective on the recovery planning process, on downlisting, and on delisting. I will

begin with a set of changes I would like to see made to procedures for post-listing

92-528 96-16
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planning and then conclude with an example from California that explains why I

ask for these changes.
The need for intensive planning after a listing decision is acute and is not done

ofl«n enough or well enough under the existing law. I doubt that you will get testi-

mony that disagrees with that assertion. The only disagreement will be with the
form that planning should take. Four components should be incorporated in post-
listing planning.

1. Planning should be done in a sequence of stages, first on the geographic scale
of the entire species, then at the level or levels of the States and other regulatory
bodies, and finally at the level of the landowner. Typically it is now done only at
the level of the landowner, at the landowner's cost, without guidelines and effective

planning tools.

2. Both time and funding should be provided for necessary post-listing research.
It is frequently much easier to establish that a species is in trouble than it is to

figure out why it is in trouble or what can be done about it.

3. Recovery planning should be done in an open, public process employing a for-

mal Federal advisory committee. This may be slower and more expensive than hav-

ing the agencies work alone, but it dramatically improves the potential for conflict

resolution and makes it much more likely that economic and social costs will be
evaluated honestly.

4. Finally, post-listing plans should include operational guidelines for downlisting
and delisting, including descriptions of delistable units and standards for population
size and geographic distribution.

Without adequate post-listing planning, the wheel of listing will remain a ratchet
that can turn in only one direction, unless, of course, a Secretary of the Interior
wants to influence a reauthorization debate. Allow me to explain why I say this.

In 1992 I was instructed to conduct a research program on the northern spotted
owl in California to assess whether a peti*^on to remove the owl from the list of
threatened species could be justified. At that time, the industry had been gathering
field data intensively for 3 years. Over the next year and a half my research staff

combed the State for those data, which I put into a computer data base and gave
to the State for validation. I then conducted a study of the forests surrounding a
random sample of nest trees to provide the first reliable description of owl habitat
on private land. I commissioned "

study at the University of Washington to evaluate
theoretical methods for trend analysis. And I hired a couple of postdoctoral sci-

entists to help me forge a computer-simulation model of the owl population for more
accurate trend analysis.
Taken together, these studies indicated that the owl population was large and sta-

ble, and it flourished in commercial second-growth forests; therefore, I recommended
submitting a petition for delisting. I was confident that the quality of the science
was good and was prepared to have it reviewed by other scientists. The Fish and
Wildlife Service completed its 90-day review nearly a year later and rejected the pe-
tition, without looking at any of the data and theory, on the grounds that the owl

population in California was not a delistable unit.

I realized, before beginning this project, that defining a delistable unit was an
issue. I questioned the Service in 1992 about whether the owl could be delisted in

California alone. At that time, the newly released Draft Recovery Plan rec-

ommended delisting the owl on a province-by-province basis and used the Califor-

nia-Oregon border to define three provinces. On the local level the Service had no
answers, noting that this was a policy question to be answered in Washington.
Washington said that it was working on the question but had no ready answer. And
so I turned to legal advice, read testimony in court cases, and examined past
delisting and downlisting cases for a guide to how the Service might respond to a

petition. This information led me to believe that political boundaries could be used
in defining delistable units, particularly when, as in our case, they implied dramati-

cally different regulatory environments.
In rejecting our petition the Service disavowed its own Draft Recovery Plan,

claiming that delisting could only be done for a distinct population segment. Califor-

nia's owl population apparently does not qualify as one. Unfortunately the Service
is not prepared even yet to tell me what portion of the owl's range qualifies as a
distinct population segment.

In conclusion, in California my industry has tried to play the endangered species

game by the rules. We did not sue anybody when the owl was listed. We did not
hire a PR firm and lobby Congress to take it off the list. We collected data to docu-
ment what we considered to be an absurd listing decision and submitted those data

through proper channels. We were met with a wall of passive indifference, even

though many of the Service's field personnel agree that our data are correct. Our
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enormous investment of time and resources has accomplished nothing, other per-

haps than to spur the Service to make an ad hoc modification of its rules.

Statement of David Langhorst, Executive Board Member, Idaho Wildlife
Federation

Good morning. My name is David Langhorst and I am here to
testify

on behalf
of the National Wildlife Federation, the Nation's largest conservation education or-

ganization. I serve as Executive Board member of the Idaho Wildlife Federation, one
of NWF's 45 affiliated conservation organizations throughout the United States.

NWF and its affiliated organizations have an active and longstanding commitment
to ensuring the conservation of our Nation's wealth of biological resources. We are

currently performing an extensive review of the Endangered Species Act's record of

implementation and will soon be offering an array of new policy proposals. In the

meantime, we are pleased to be able to offer some of our ideas relating to the ESA
recovery process here today.
The ESA has produced a remarkable string of successes. In its 23-year history,

it has stabilized or improved the conditions of hundreds of plant and animal species
that had been in serious decline. In my own work as Executive Director of the Wolf
Education and Research Center in Ketchum, ID, I have seen large numbers of con-

cerned citizens work with the ESA to help bring about the recovery of the gray wolf
in the Northern Rockies ecosystem. By educating communities about the importance
of the wolf to the health of the ecosystem and using the ESA's flexible provisions,
we are successfully restoring this wonderful animal to the wild in a manner sen-

sitive to local economic interests.

The gray wolf recovery effort is a model of how diverse groups of local citizens

can work together and achieve results using the ESA. However, as a result of delay-

ing tactics by narrow ranching interests, wolf recovery is taking too many years and
is generating inordinate costs to the Federal taxpayer: the delay was intentionad.

Meanwhile, during the period of the wolf recovery effort, the recovery of numerous
other listed species is being neglected.
NWF believes that the ESA can and should be revised to make the law work bet-

ter for both people and endangered species. In a moment (Section II), I will rec-

ommend revisions to the ESA that would expand public participation in recovery
and greatly enhance the prospects that threatened and endangered species will re-

cover and no longer need the protections of the Act. But first (Section I), I would
like to address the central purpose of the ESA—to protect and recover all of the Na-
tion's imperiled plant and animal species

—and discuss the enormous benefits to

people that the law provides.

I. the need to save all species

Certain regulated industry groups are now advocating that the ESA's goal of pro-

tecting and recovering all of the Nation's imperiled plant and animal species be
abandoned and that the fate of each species be left to the discretion of the Secretar-

ies of Interior and Commerce. Such an abandonment of the ESA's goal would be un-

wise for at least two reasons. First, conserving the fullest extent oi our natural her-

itage provides enormous benefits to people, benefits that greatly exceed the costs of

protection measures. Second, the alternative—separately deciding the fate of each

species using a cost/benefit analysis—is simply unnecessary, unworkable and would
be extremely wasteful considering the numerous ESA procedures already in place
to ensure that economic consequences are considered before the law is implemented.
Congress established the goal of protecting and recovering all imperiled species

when it first enacted the ESA in 1973. This ambitious goal was not chosen care-

lessly, but was arrived at after Congress determined that the rapid loss of

biodiversity in the U.S. and abroad posed a direct threat to the well-being of the

American people. When the law was reauthorized in 1978, 1982 and 1988, Congress
reaffirmed that recovering all threatened and endangered species was essential.

The scientific evidence that motivated previous Congresses to set the goal of re-

covering all species has only strengthened in recent years. Today there is no dispute
in the scientific community that human activity has brought about a loss of

biodiversity not witnessed since the cataclysmic changes ending the dinosaur era 65
million years ago. Edward O. Wilson, the eminent Harvard biologist, estimates that

the current extinction rate in the tropical rainforests is somewhere between 1,000
to 10,000 times the rate that would exist without human disturbances of the envi-

ronment. According to the recent study of the ESA by the National Academy of

Sciences (at p. 29), the "current accelerated extinction rate is largely human-caused
and is likely to increase rather than decrease in the near future."
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This rapid loss of biodiversity is occurring not just in the tropical rainforests. In
the nearly 400 years since the Pilgrims arrived to settle in North America, about
500 extinctions of plant and animal species and subspecies have occurred—a rate
of extinction already much greater than the natural rate. According to recent cal-

culations by Peter Hoch of the Missouri Botanical Garden, over the next five to 10

years another 4,000 species in the U.S. alone could become extinct. This evidence
of increased extinctions provides sad testimony to the need for improving the ESA
rather than scaling back its fundamental goal.

A. The Benefits to People of Saving All Species

It has become more apparent than ever that stemming this tide of biodiversity
loss is essential for the well-being of the American people. Species are essential com-

ponents of natural essential materials, regvilate local climates and watersheds, and
satisfy basic cultural, aesthetic and spiritual needs. Below are six examples of how
endangered species protections help people.

1. New Medicines to Respond to the Health Crises of Tomorrow
Wild plant and animal species are an essential part of the $79 billion annual U.S.

pharmaceutical industry. One-fourth of all prescriptions dispensed in the U.S. con-
tain active ingredients extracted from plants. Many other drugs that are now 3501-

thesized, such as aspirin, were first discovered in the wild.

Researchers continue to discover new potential applications of wild plants and
animals for life-saving or life enhancing drugs. In fact, many pharmaceutical compa-
nies screen wild organisms for their medicinal potential. Yet to date, less than 10

percent of known plant species have been screened for their medicinal values, and
only 1 percent have been intensively investigated. Thus, species protections are es-

sential to ensure that the full panoply of wild plants and animals remains available
for study and future use. Below are three examples of pharmaceutical benefits.

• More than three million American heart disease sufferers would find their lives

cut short within 72 hours without digitalis, a drug originally derived from the

purple foxglove plant.
• The endangered Houston toad, on the verge of extinction due to habitat loss,

produces aflcaloids that may prevent heart attacks or act as an anesthetic more
powerful than morphine.

• The National Cancer Institute is now studying four plant compounds—from a

Malaysian tree, a tropical vine in Cameroon, a bush from Western Australia
and a Western Samoan tree—that show promising results in stopping replica-
tion of the HIV-1 and HIV-2 viruses, the precursors to AIDS, in laboratory
tests.

2. Wild plant species that safeguard our food supply
The human population depends upon only 20 plant species, out of over 80,000 edi-

ble plant species, to supply 90 percent of its food. These plants are the product of
centuries of genetic cross-breeding among various strains of wild plants. Continual

cross-breeding enables these plant species to withstand ever-evolving new diseases,

pests and changes in climatic and soil conditions. According to a recent study, the
constant infusion of genes from wild plant species adds approximately $1 billion per
year to U.S. agricultural production.

If abundant wild plant species were unavailable to U.S. agriculture companies for

cross-breeding, entire crops would be vulnerable to pests and disease, with poten-

tisJly devastating repercussions for U.S. farmers, consumers and the economy.
• As noted by the Archer Daniels Midland Company in a September 1994 letter

to the U.S. Senate in support of the Convention on Biological Diversity, today's
U.S. wheat crop is under siege from a Russian wheat aphid. The only four

known sources of resistance, which will enable the agricultural industry to cre-

ate aphid resistant wheat strains, come from wild species found in Southwest
Asia.

3. Renewable Resources for a Sustainable Future

At existing levels of consumption, nonrenewable resources such as petroleum will

inevitably become increasingly costly and scarce in the coming decades. To prepare
the U.S. for the global economy's certain transition toward renewable resources,

Congress must ensure the health of the U.S. biological resource base. Fish, wildlife

and plant species could potentially supply the ingredients for the products that

drive the U.S. economy of the 21st century.
• According to a 1992 Newsweek article, "Potatoes—not to mention beetle cara-

paces, iridescent blue mussels, abalone shells, apples and other natural boun-

ty
—could well form the basis of the next revolution in what the world is made

of. Having taken petroleum based plastics and fabrics just about as far as they
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can, researchers in materials science are looking to nature for inspiration. The
idea is not to fabricate bulletproof vests, tanks, and jet wings out of lowly tu-

bers, but rather to study natural products for clues to making materials strong-

er, more durable, more flexible.' The substance that holds mussels to rocks

through stormy seas, for example, may hold clues for a better glue to use in

applications from shipbuilding to dentistry.
• The jojoba plant is a promising source of oil similar to that derived from the

sperm whale. The guayule shrub is rich in natural rubber and complex resin.

Both plants grow in southwestern deserts and could become significant cash

crops in an area unsuitable for most other agricultural purposes.

4. Early Warning of Ecosystem Decline

Scientists have long known that the loss of any one species is a strong warning
sign that the ecosystem that supported the species may be in decline. A recent study
in the widely respected journal Nature reported that loss of species could directly
curtail the vital services that ecosystems provide to people. A subsequent study in

the same publication suggests that destruction of habitat could lead to the selective

extinction of an ecosystem's "best competitors," causing a more substantial loss of

ecosystem functions than otherwise would be expected.

Negative impacts in wild species often portend negative impacts for human health

and quality oi life. For example, some animal species are critical indicators of the

harm that heavy chemicals can cause in our environment.
• The bald eagle served as an environmental indicator of the dangers of the pes-

ticide DDT. Efforts to stabilize the endangered bird's condition led to the discov-

ery of the harmful shell-thinning effects of DDT on eagles and other
species.

DDT, which was banned in 1973, is also thought to be linked to higher
incidences of breast cancer in humans.

• A National Wildlife Federation report released last year, Fertility on the Brink:

The Legacy of the Chemical Age, demonstrates that hormone-mimicking indus-

trial chemicals and pesticides buildup in concentration as they rise up the food

chain. The result is disastrous effects on multiple species, including behavioral

abnormalities in lake trout, gender blurring in alligators and gulls, and an in-

creased incidence of cancer and low sperm count among humans.

5. Ecosystems: Life-support Systems for People

Our society has become so alienated from nature that sometimes we forget that

we rely on ecosystems for our survival. Ecosystems carry out essential natural proc-
esses such as those that purify our water and air, create our soil, protect against
floods and erosion, and determine our climate. For example:

• The Chesapeake Bay, the nation's largest estuary, not only supports 2700 plant
and animal species, but also plays a major role in regiilating environmental

quality for humans. Rapid development around the Bay nas sent countless tons

of sediment downstream, landlocking communities that were once important
ports. The construction of seawalls and breakwaters in some areas has led to

rapid beach erosion in others. In addition, as of March 1993, the flow of indus-

trial and agricultural toxins into the Bay was responsible for 13 advisories and
four outright bans on catching or consuming certain fish and shellfish. This deg-
radation jeopardizes important food sources, recreational activities^ and numer-
ous other benefits.

6. Ecosystems: Industries and Jobs Depend on Them

Healthy ecosystems enable multi-billion dollar, job industries to thrive. Examples
of industries that are on the health of ecosystems are:

• Tourism. In 1993, tourism brought in $396.7 billion to the U.S. economy. Tour-
ism is the fastest-growing industry in the West and the largest private em-

ployer in seven of the 11 western States.
• Commercial Fishing. Apart from providing a key component of the U.S. diet,

commercial fishing is a $3.9 billion industry. The Pacific Coast Federation of

Commercial Fishermen, a trade association based in the Pacific Northwest, has

emphasized the importance of the ESA to the future of this vital industry and
has urged Congress to strengthen the ESA's essential habitat protections.

• Recreational Fishing. Nearly 36 million Americans fish for sport in the Nation's

fresh and salt waters, resulting in $24 billion in consumer spending, one million

jobs, and $3 billion in State and Federal tax revenues.
• Hunting. Annually, over 14.1 million Americans spend 236 million days hunting

a variety of game animals and migratory birds. Hunting activity results in an-

nual consumer spending of over $12.3 billion.

• Wildlife-Watching. The conservation of sandhill and whooping crane habitat

along the Platte River in Central Nebraska has generated significant economic
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benefit for local communities. In 1991, an estimated 80,000 crane-watchers in-

fused more than $15 million into the local Platte River economy. The cities of

Kearney and Grand Island have both initiated festivals targeting crane-watch-
ers.

• Sauk City, Wisconsin (population 4000), a primary winter roosting area for bald

eagles, draws approximately 50,000 eagle-watchers each winter, generating an
estimated $1 million in revenues for local businesses.

• The Kirtland's warbler, unique to Michigan, provides direct economic benefits
to local communities. FWS tours of warbler nesting areas increased 7 percent
in 1992, drawing 775 people from 38 States and six foreign countries. The Holi-

day Inn of Grayling has iDegun marketing to warbler-watchers and the Oscoda
County Chamber of Commerce held its first Kirtland's Warbler Festival in June
1994.

When ecosystems are degraded, the result is economic distress. Here are just a
few of the countless examples:

• Destruction of salmon runs on the Columbia and Snake river systems in the
Pacific Northwest led to the near collapse of that region's multi-billion dollar

commercial and sport fishing industries. In New England, overfishing and the
resultant crash of the fishery has cost the regional economy roughly $350 mil-

lion annually and the loss of 14,000 jobs.
• New York and New Jersey lost more than $4 billion in the late 1980's from
beach closings due to pollution. Across the country, polluted waters have led to

more than 7700 beach closings in the past 5 years.
• Every day in Florida, an average of 450 acres of forested or vegetated land is

cleared, a deforestation rate about twice that of Brazil's rainforest. Meanwhile,
Florida Bay and the Everglades are in serious decline due to agricultural runoff
and other environmental abuses. According to the Tampa Tribune, such envi-

ronmental degradation is jeopardizing the mture of the State's multi-billion dol-

lar tourism industry.
• The Laredo, Texas health department recently concluded that polluted water
was responsible for the death of a boy who had been swimming in the Rio Bravo
river. Nearly forty percent of U.S. waters are currently unfit for recreational

use.

B. Industry-Backed Cost I Benefit Proposals are Unworkable, Unnecessary and a Rec-

ipe for Mass Extinction

Anti-ESA advocates propose to replace the goal of saving all species with a cost/

benefit analysis to determine whether to save each species. The details of this ap-

proach can be found in S. 768, the ESA reauthorization bill introduced earlier this

year by Senator Gorton. Under this bill, which Interior Secretary Babbitt has appro-
priately characterized as a "repeal" of the Endangered Species Act, the Secretary
of Interior or Commerce would have complete discretion to allow any endangered
species to go extinct if they find that the economic costs of saving the species would
exceed the benefits.

Such costA)enefit analyses would likely produce an extinction of hundreds of en-

dangered species due to human disturbances of habitat. In the absence of any legal

obligation to recover species, the Secretary of Interior could
ultimately

succumb to

political pressures and choose meager objectives for any species that dare to get in

the way of industry and development. For most species, any objective short of full

recovery would effectively perpetuate the continued slide toward extinction.

Even if the cost/benefit analysis could somehow be insulated from political manip-
ulation, its outcome would still be totally unreliable. The information available to

the Secretary about the costs of protecting the species in question would be ex-

tremely incomplete, because no one could know at tne time of the cost/benefit analy-
sis what human activities would ultimately threaten the species and whether those
activities could be modified through the ESA consultation process to avoid or reduce
economic losses.

Equally important, the Secretary would also have incomplete information about
the benefits to people provided by the species. Despite years of research and devel-

opment, we have only just begun to discover the beneficial uses of species. Of the

estimated five to 30 million species living today on Earth, scientists have identified

and named only about 1.6 million species, and most of these have never been
screened for beneficial uses. As species become extinct, we simply don't know what
we are losing. The species that become extinct today might have provided the chemi-

cal for a miracle cancer treatment or the gene that saves the U.S. wheat crop from
the next potentially devastating disease.

Before adopting the cost/benefit approach. Congress ought to consider how such

analyses would have affected our ability to produce today's miracle drugs. For exam-
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pie, a cost/benefit analysis of the penicillin fungus in the years prior to the discovery
its antibiotic qualities would have been a surefire recipe for extinction because no
one could foresee its future role in the development of wonder drugs that would save
and enhance the lives of millions of people.
There is yet another reason why we should not attempt to decide the fate of spe-

cies based on a prediction of their future benefits. Species within an ecosystem are

interdependent, and thus the extinction of one species potentially disrupts other

species and the functioning of the entire ecosystem. As reported by the Missouri Bo-

tanical Garden, the loss of one plant species can cause a chain reaction leading to

the extinction of up to 30 other species, including insects, higher animals, and other

plants. Like pulling a single bolt from an airplane wing, we cannot know beforehand
what effect the loss of a single species might have on the entire ecosystem.
A final flaw with the cost^enefit approach is that it is based on a false premise

that the ESA lacks opportunities for consideration of economic and social impacts
of listings. In fact, numerous ESA provisions require that economic and social con-

sequences be balanced with species protection goals. Only in the decision of whether
to list a species does the ESA limit consideration to biological factors. This is per-

fectly justified because the viability of a species is a purely scientific question. Once
a species is listed, the ESA provides for the consideration of socioeconomic factors

in the designation of critical habitat, the development of special regulations for

threatened species and experimental populations, the issuance of incidental take

permits, the development of reasonable and prudent alternatives during Federal

agency consultations, and the existence and operation of the Endangered Species
Committee. The Endangered Species Committee is explicitly designed to resolve any
conflicts between conservation and economic goals in the unlikely event that normal
ESA procedures fail.

II. IMPROVING THE ESA RECOVERY PROCESS

NWF believes that improving the recovery process should be one of the highest

priorities of this Congress as it prepares to reauthorize the ESA. Recovery of imper-
iled species is the fundamental purpose of the ESA, and yet oflen the recovery proc-
ess talces a "back seat" to other concerns when the ESA is considered. We are grate-
ful that this subcommittee has chosen to focus its attention on the recovery process
for a substantial part of today's hearing.
Anti-ESA advocates often contend that the ESA is a failure because few species

have been removed from the Act's threatened and endangered lists due to
recovery.

These critics ignore two important facts. First, they ignore the fact that hundreds
of species have benefited enormously from the Act's protections

—many of them

might be extinct today if the ESA had not been in place. Second, they also ignore
the fact that species usually become threatened or endanjsered due to a powerful
combination of biological, economic and political forces. The measures needed to

bring a species to the condition where it no longer needs the protections of the ESA
can often be daunting. The 22 years of progress under the ESA have been remark-
able in addressing problems that have been developing for hundreds of years.
On the other hand, it is a legitimate cause for concern when each vear, far more

species become imperiled (and thus need the protections of the Act) than are recov-

ered and no longer need the protections of the Act. At the present time, FWS has

developed plans for only 513 of the 927 listed species within its jurisdiction. Even
where recovery plans are prepared, implementation often suffers from long delays.
It is clear that a new recovery process is needed—one in which all biological, eco-

nomic and political roadblocks to planning and implementation are confronted.

Set forth below are NWF's key recommendations for reformulating the ESA recov-

ery process, which were developed afler careful consideration of what has worked
and what has not in past recovery efforts.

1. Create a Two-Phase Planning Process

The first step that Congress could take to improve the recovery process would be

to increase funding. (See discussion of funding below.) But moneys devoted toward

recovery efforts could also be more wisely spent. Today's recovery planning efforts

are often bogged down in discussions of implementation strategies that avoid bio-

logical and political realities. Often the discussions produce a recovery plan that

contains no clear goals and inadequate explanation of the steps that will need to

be followed to achieve recovery.
This situation can be remedied substantially by disentangling the two objectives

of recovery planning: the setting of recovery goals based on a scientific evaluation

of needs of the species; and the designing of implementation strategies to achieve

those goals. Because the recovery plan the document against which all subsequent
actions affecting the listed species are measured, it is essential that the scientific
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evaluation of species' needs be as objective as possible. "Congress can help achieve
this goal by creating a "science phase" of recovery planning that precedes any plan-

ning of implementation strategies.
To ensure that the product of the scientific evaluation is meaningful, Congress

should require that FWS or NMFS produce a report (subject to public review and
comment) that sets objective benchmarks for recovery and delisting, including popu-
lation levels as well as habitat requirements. As the recent National Academy of

Sciences study of the ESA makes abundantly clear, any recovery plan that does not

directly address the habitat needs of the species is likely doomed to failure. Accord-

ing to the study (at p. 26-27), "For most species in decline and for most of those
on the edge of extinction in the U.S. today . . ., the most serious threat appears
to be habitat degradation or loss."

The recovery benchmarks in the science report should be based on the best avail-

able data, gathered after consultation with States, tribes and other entities with sci-

entific information and expertise. Again, the importance of sound science cannot be

overemphasized: once the science report is finalized, its benchmarks will be the
central focus of subsequent efforts to design implementation strategies.

In the second phase, the implementation planning phase, Congress should direct

the recovery team to identify actions that would help achieve the specific goals out-

lined in the science report. To ensure that the final recovery plan is realistic in light
of the constraints of the Federal agencies that will be required to cany it out, Con-

fress
should require participation not only by the biological agency (FWS or NMFS),

ut also by any Federal agency whose activities affect the species, especially agen-
cies with land or water that provides habitat for the listed species.

2. Broaden Participation in Planning and Implementation
NWF has participated in a wide variety of recovery efforts for a host of threatened

and endangered species, such as the grizzly bear, the wolf and the black-footed fer-

ret. From these experiences, we have learned that the best method of promoting re-

covery is to provide opportunities for all stakeholders to come together and to devise

solutions tailored to local conditions.

A problem with the current framework of recovery planning is that it is too often

carried out by Federal agency personnel who do not have a full grasp of local con-

cerns and the potential contributions of local stakeholders. Stakeholders ordinarily
are not invited to participate in recovery planning efforts. In the absence of stake-

holder participation, the wealth of information and experience that they have to

offer is often lost. Moreover, the final recovery plans have little prospects for suc-

cessfiil implementation because key people who might have assisted in implementa-
tion have not "bought in."

Congress should broaden involvement in the design and implementation of recov-

ery plans by encouraging participation by State, tribal and local governments, as

well as from conservation groups, industries, landowners with habitats of listed spe-

cies, and other stakeholders in the communities where endangered species reside.

This involvement can be encouraged in a number of ways.
First, Congress should encourage States and tribes to design their own recovery

implementation plans. Although the ESA currently imposes no recovery obligations
on States and tribes, nothing in the Act precludes these entities from taking vol-

untary, proactive measures to conserve species. States and tribes currently have
some incentive to take such measures, because once delisted, a species falls within
the jurisdiction of State or tribal wildlife laws. However, these entities are not likely
to be willing to carry out a plan designed for them by the Federal Government. Con-

gress should explicitly authorize these entities to design their own recovery imple-
mentation plans, subject to public review and comment and the approval of the Sec-

retary of Interior or Commerce.
Second, Congress should encourage stakeholders from communities where endan-

gered species are located to design specific recovery implementation strategies

(elaborating on State plans). Local community stakeholders should also be encour-

aged to assist in implementation of these strategies. NWF has given considerable

thought to the need for increased citizen involvement and we expect to be coming
forth with more specific suggestions in the near future.

3. Increase Federal Agency Accountability

Under Section 7(a)(1) of the current ESA, all Federal agencies have an obligation
to carrv out their programs for the conservation of listed species. Unfortunately,
Federal agencies have often neglected this responsibilitv to assist in recovery.
As suggested above. Congress should require Federal agencies with land or water

that provides habitat for the listed species to develop implementation plans that can
be incorporated into the overall recovery plan. Other Federal agencies with pro-



481

grams that affect listed species should also be required to prepare implementation

plans. Each of these agencies should be required to commit to specific actions, with

self-imposed deadlines, that will assist in bringing about recovery. Before approving

any recovery plan, the Secretary of Interior or Commerce should ensure that the

planned activities in the Federal agencies' implementation plans would promote re-

covery.

4. Encourage Multi-Species Recovery Plans

Congress should direct FWS and NMFS to develop multispecies recovery plans,

including both listed and Category 1 candidate species, whenever possible. This will

help ensure that the agencies broaden their focus from individual species to the

ecosystems on which species depend. It will also ensure that limited recovery dollars

are utilized more efficiently.

5. Create Positive Incentives for Private Landowners

Although incentives for private landowners will be the subject of a subsequent
subcommittee hearing, we would like to emphasize now that there is a vital link

between incentives and recovery. The ESA currently calls upon private landowners

to refrain from habitat destruction, but offers no incentives for them to take affirma-

tive steps to promote recovery. Congress should address this conservation gap by en-

acting a variety of measures to encourage voluntary recovery efforts. Among the in-

centives that Congress should consider are increased acquisitions of conservation

easements, expedited land exchanges, estate tax deferrals, property tax credits for

habitat creation and restoration, and voluntary cooperative management agree-
ments. Congress should ensure that when it creates such incentives, it effectively

promotes recovery by targeting funding toward those activities that are expressly
called for in approved recovery plans.

6. Expand Funding for Recovery Programs
Given the continued backlog of species awaiting recovery plans, it is abundantly

clear that Congress needs to expand funding for recovery plan preparation. In fiscal

year 1995, Congress appropriated a mere $40 million for FWS recovery efforts and

$10,3 million for NNFS recovery efforts, amounts that simply do not allow these

agencies to focus sufficient attention on the statutory goal. We strongly recommend

doubling these amounts so that FWS and NMFS can carry out their mandates to

prepare and implement recovery plans.
Substantial funding increases are also needed under Section 6 so that States and

community recovery committees can expand their role in recovery planning and im-

plementation, as discussed above. In addition, the ESA should be amended so that

tribes become eligible for Section 6 funding.

7. Maintain Habitat Protections

Recovery of species can only be achieved if the ESA's basic protections of habitat

are maintained. Incredibly, ESA opponents are advocating elimination of virtually
all of the ESA's basic habitat protections

—despite the fact that habitat loss and

fragmentation is and will continue to be the primary cause of species decline. Al-

though these groups often claim that they merely seek to replace regulatory protec-
tions with habitat acquisitions, they have never worked for increased funding for

habitat acquisitions. In fact, as reflected in the just-enacted House Interior Appro-

priations bill, Congress appears to be moving unwisely toward drastic reductions in

the funds available for habitat acquisition. To remove habitat protections at a time

of declining funding for acquisitions would be extremely irresponsible.

rv. CONCLUSION

Reauthorization of an effective Endangered Species Act is in the best interest of

everyone involved. Species provide untold benefits to humans and are essential to

our quality of life. By making thoughtful improvements to the ESA, we can enable

private landowners and other stakeholders to take a greater conservation role, and

thereby provide for both species conservation and sustainable development—for the

benefit of each of us and generations to come.
I am grateful for the opportunity to testify before the Subcommittee today on this

important issue. Thank you.
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Statement of John A. Lambeth, Project Manager, Fairy Shrimp Study Group

I. introduction

Good Morning Mr. Chairman and members of the committee. My name is John
Lambeth and I am here representing the Fairy Shrimp Study Group. The Fairy
Shrimp Study Group is an organization of CaHfomia businesses and statewide asso-

ciations who have organized to conduct a scientific study to reevaluate the endan-

gered status of the four listed species of California vernal pool shrimp. Our group
includes the California Chamber of Commerce, the California Cattlemen's Associa-

tion, Western Growers Association, and several private property owners.
Our group formed at the end of last year in response to the U.S. Fish & Wildlife

Service's listing of three species of fairy shrimp and one species of tadpole shrimp
as endangered or threatened. Our group suspected, as did many members of the sci-

entific community, that at the time of listing at least two of the four species of

shrimp {Branchinecta lynchi and Lepidurus packardi) were not endangered. Our
principal task was to gather more information and, if our suspicions were correct,
to initiate delisting proceedings.

First, Fairy Shrimp are very small freshwater crustaceans that have relatively
short life cycles. They live in vernal pools and other ephemeral water bodies that

appear only after it rains. Vernal pools form in areas where there are indentations
and impermeable soils that retain water. In the spring and summer months, the

pools dry up and appear to be dry open fields. When it rains in the winter, the pools
form and remain for several weeks and then drv up after the rainy season. The
shrimp hatch aft«r the pools are inundated and lay eggs that survive through the

dry season only to be hatched during the rainy season. Recently experts testified

that a single pool can contain 800,000 eggs.
The listing of the California fairy shrimp has had enormous impacts on many sec-

tors of the California economy. Because the potential range of these species of

shrimp extends throughout the Central Valley from Redding to Bakersfield, approxi-
mately 400 miles long and approximately 200 miles wide, Califomians have experi-
enced a wide variety of economic impacts, including increased housing costs, the

delay, increased cost or termination of many infrastructure projects including road
and bridge construction, drainage improvements, and water projects. Other impacts
of the listing include the delay or termination of plans to build elementary schools,

mining projects, development projects, power co-generation facilities, and military
base reuse projects. The listing also poses a serious economic threat to California's

agricultural communities, both cattle ranchers and farmers, through disruption of

routine practices for food and fiber production. A wetlands research project, as well

as other biological research projects, by agricultural farm advisors and University
researchers have been terminated due to the listing.
The Fairy Shrimp Study Group has spent considerable resources examining the

issues surrounding this listing. Today I will report on our findings and will suggest
reforms for both the listing and delisting processes.

II. ISSUES associated with listing decision

We have discovered many problems in the fairy shrimp listing decision. The two
most significant of these problems are: ( 1) No independent objective peer review of
data underlying scientific studies, and (2) Because of the secretive nature of the deci-

sionmaking process, there was no scientific review of internal scientific conclusions
made by USFWS staff biologists.

A. Absence of Independent Objective Peer Review

First, the Service relied heavily on two studies to support the listing of the four

shrimp. One of these studies, a 1978 doctoral dissertation, estimated that 90
percent

of vernal pools had been destroyed and the same author estimated in 1988 that the

estimated loss of pools was 2-3 percent per year. Although these figures were some-
what discredited due to mathematical errors, their underljdng message—that vernal

{)ools

had been decimated in California—was believed. In fact the stated "90 percent
oss" was so widely accepted it appeared in published articles and in many letters

and reports supporting the listing. A number of these documents were prepared by
well-respected, knowledgeable scientists. According to the listing record, none of

these scientists reviewed the data nor the six page dissertation that presented this

unsubstantiated hjrpothesis. At the time of the listing, there were no other studies

reviewing the extent of the habitat nor the extensive range of the shrimp.
Surveys and reviews of soil data since the listing now indicate that the historic

loss is probably closer to 50 percent with most of that loss occurring many years
ago when the valley was first converted to agricultural uses. Losses in the past few
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years appear to be minimal with little impact on the total of remaining vernal pool

acreage—approximately 1,000,000 acres.

The second study relied on heavily by the Service was a study of a utility pipeline

right of way that was described as a "random 200 mile transect" in California. The
authors of this pipeline study wrote to the service supporting the listing and sug-

gesting that because the shrimp were found only on small portions of the transect,
that the shrimp were endangered. In fact the final rule suggests that because only

portions of the 200 mile pipeline survey contained shrimp, that these invertebrates

were rare.

Since the listing, we have discovered several problems with the claims associated

with this study. First, the pipeline survey missed the most significant portions of

the habitat. Attached is a map which graphically demonstrates the most glaring

problem with drawing species-wide conclusions from this study. We have plotted the

original scientists' estimates for habitats on a map with the pipeline right of way.
As you can see, the pipeline does not follow the habitat and should not serve as a

basis for scientific conclusions about the rarity of these species of invertebrates.

Second, the pipeline study surveyed only 14 sites and a total of 60 vernal pools.
Ten of the 14 sites were contained all within one Northern County—Tehama Coun-

ty. These sites were selected by the utility company and there was no effort made
to develop a statistical link between these sites and the rest of the habitat. In fact,

the scientists found the listed shrimp species in almost 50 percent of the sites!

B. Internal Decisionmaking Not Reviewed

The second major problem with the listing process occurred because of the secre-

tive nature of the decisionmaking process. Once all of the data was submitted to the

Service, the Service's internal staff made assumptions and drew conclusions about
the data. These assumptions and conclusions were not reviewed by independent sci-

entists. In fact, many of the scientists who provided substantial information about
the listing were not even contacted about much of this internal decisionmaking.
An example of this problem can be seen in the accompanying population maps.

The base maps for these populations were developed by Sugnet & Associates and
submitted to the Service to demonstrate the extensive range and numbers of three

of the species. Although this study was criticized by the Service in the final rule

because it drew conclusions based on individual data points instead of populations,
it nevertheless served as the basis for the Service's calculations about populations.
The Service claimed in the final rule that although the invertebrates were found in

350 and 180 separate locations for two of the species, that these locations could only
be described as 18 populations and thirty-two populations. Furthermore, the service

claimed that all but four of the eighteen, and four of the thirty-two populations were
under threat. The accompanying maps detail the populations.
There are several problems with these maps. Although the population designa-

tions are key to the listing decision, there are no studies in the record that support
the Service's population delineations. We have repeatedly asked for such informa-

tion and have been told it does not exist.

The base maps for the populations show detail only to township level. One cannot
determine by these maps where, within one of these thirty-six square mile boxes,

shrimp were found. In some cases, the shrimp were found in a variety of areas

throughout the township and in some cases in only one discrete location. The Serv-

ice's population boundaries do not take these differences into consideration. Note,
for example, that no population line ever crosses a township boundary. This fact

would suggest that no river, mountain, valley, watershed, or other population defin-

ing geographic feature ever crosses a township boundary. We know this is not the

case and that the designation of these population boundaries has little scientific

support.
None of the scientists we have contacted had an opportunity to review or com-

ment on these maps. Although these population delineations served as one of the

basic tenets of the listing, their designation is deeply flawed. The populations were

designed by staff biologists who were not population specialists and the Act pre-
cludes the Hsting of populations of invertebrates. (16 U.S.C. §1532 (16).) This fun-

damental error could have been discovered had these populations not been devel-

oped in secrecy and therefore reviewed by independent scientists.

There are several other signilicant errors associated with the listing that we do

not have the opportunity to detail today. Based on these errors and data that has
been collected since the listing, we believe that two of the species are good can-

didates for delisting. We would like to focus on specific reforms to the listing and

delisting process.
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III. IDEAS FOR REFORM

A. Listing Process

First, the ESA requires that species be hsted "solely on the basis of the best sci-

entific and commercial data available," but the law does not ensure the use good
science nor require adjustment due to better science. The listing process should in-

clude objective scientific criteria for measuring endangered or threatened status. For
example, these criteria could include percentage of historical range currently occu-

pied by the species, or it could specify the number of populations or individuals
below which a species would meet the definition of either threatened or endangered.
These criteria should be evaluated by an independent science panel—a panel devel-

oped in conformance with the Federal Advisory Committee Act. The panel should
include only credible scientists who could provide a balance of viewpoints.

Second, the listing process should provide for increased public participation and
review. Although the Act allows for a public hearing, the public is largely excluded
from the process. We suggest allowing independent scientists and the public review
and comment on the data supporting a listing and the conclusions that Service staff

make from the data.

Third, management and regulatory efforts on behalf of a species should be adopt-
ed only after thorough consideration of social and economic impacts, relative risks,
costs and alternative strategies.

B. Delisting Process

We now turn our attention to review of the delisting process. This process is of

particular importance to our group as we may be submitting a delisting petition in

the coming months. The delisting process currently is quite similar to the listing

process. The Act currently provides for a two and one half year delisting process.
Often, the Service is unable to meet deadlines prescribed in the Act.

First and foremost, there should be an expedited process for delisting when a

delisting is petitioned on a basis other than a recovery plan. If a listing decision was
made in error or new information suggests a different result, the law should not

provide for such an extended timeline (2 to 3 years) to correct the problem. We rec-

ommend a maximum, total timeframe of 7 months; 30 days for the initial review,
90 days for a proposed rule, and another 90 days for a final rule.

Consider the consequences if the Fairy Shrimp Study Group's belief about the

shrimp are correct. There are invertebrates on the endangered species list that are
not endangered but yet are creating tremendous economic burden on the people of
California. This scenario surely deserves prompt action on the part of the Service.
The second major change to the delisting process would be to clarify the criteria

for delisting and clarify the standard that would be applied to the criteria. As dis-

cussed above in the listing discussion, there are not specific scientific criteria in the
act for considering delisting. We would suggest utilizing criteria developed for the

listing decision also be applied to the delisting decision.

The standard applied to the criteria for delisting is an important issue. Although
the Act and the regulations establish the same procedures and standards for listing
and delisting, the Service has developed a different approach. In the Service's Draft

"Endangered Species Petition Management Guidance" document released in Novem-
ber 1994, the Service indicates that a species will be listed if persuasive evidence
indicates that it is warranted. (Page 37) Yet the same document indicates that a

delisting can occur with new data only if conclusive evidence indicates a species
should be delisted. (Page 55) This difference does not appear to have any support
in the law, however, it is apparent that a different standard applies. We recommend
inserting a uniform standard into the law that would apply to both listing and
delisting. Specifically, if a "preponderance of the evidence" suggests that a species
should or should not be on the list, the Service should act accordingly. This change
alone would bring equity into the listing and delisting processes and would provide
a sound basis for decisionmaking.
We appreciate the opportunity to present our ideas before this committee today.

We have included some addendum booklets to be included in the record. These book-
lets have supporting materials referenced in the testimony. The Fairy Shrimp Study
Group supports the protection of endangered species, but does not support the cur-

rent listing and delisting processes.
We believe we have an obligation to conserve our natural resources in a respon-

sible manner and believe our suggested changes to the Endangered Species Act
would improve its implementation not only in the Fairy Shrimp example but also

as it relates to all other species.
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Statement of Dr. Robert J. Wiese, Ph.D., Assistant Director of Conservation
AND Science, American Zoo and Aquarium Association

I am Dr. Robert Wiese of the American Zoo and Aquarium Association. I am cur-

rently the Assistant Director of Conservation and Science for the association and
have worked for the AZA in this capacity for 5 years. By training, I am a population

biologist. The AZA is a professional organization representing 170 accredited zoos,

oceanariums and aquariums in North America. The
majority

of our institutional

members are located in the United States. In addition, AZA represents approxi-

mately 6500 individuals, most of whom are employed by our zoo and aquanum
members.
Let me begin by saying that the AZA supports

the reauthorization of the Endan-

gered Species Act. We believe that the Act should strike a balance between the sin-

gle species approach and the multispecies or ecosystem approach to conservation.

AZA Delieves that the role of the States in conserving enaangered and threatened

species should be enhanced, listing decisions should be based on sound and objective

science, and incentives need to be created for private landowners to conserve listed

species and their habitats.

AZA AND conservation

What do zoos and aquariums have to do with conservation? In 1980 the Board
of Directors of the American Zoo and Aquarium Association voted unanimously to

make wildlife conservation the AZA's highest priority. The foundation of the AZA
Conservation Program is the Species Survival Plant (SSPO). The SSP originated in

1981 to address tne genetic and demographic problems associated with the mainte-
nance of small captive populations of enaangered and threatened species over long

periods of time. Each SSP program, under the direction of a
species coordinator, al-

lows a number of institutions to manage individual animals collectively as one large

population. Each holder of the species nas a voice in the management of the captive

population. Holders act cooperatively to manage their specimens in the best interest

of the species, moving animals from place to place to comply with SSP recommenda-
tions. The SSP program is focused on the conservation of populations and

species.
Current estimates suggest that from one to five million species of animals and

plants could become extinct in the next few decades, primarily
due to habitat de-

struction. The ultimate goal of the SSP is to secure the survival of at least some
of the most vulnerable and significant species of the world by maintaining viable

captive populations as an insurance policy against extinction and for education and
research purposes. The hope of every SSP is to enhance the security of viable wild

populations. SSPs enhance species survival through conservation, education, re-

search, fund raising and, where necessary and
appropriate,

reintroduction. Many
SSPs seek to some day reestablish self-sustaining populations in the species' former
habitats.
When wild populations become locally extinct, the only options available to con-

servationists attempting to establish complete former ecosystems are translocation

and reintroduction. However, wild populations can also become too small or frag-
mented to be self-sustaining. It may then be necessary to infuse the genetic material

of captive stock to maintain the wild population's genetic variability.
In short, the SSP seeks to maintain future

options. However, captive breeding is

not a panacea for the endangered species problem. If captive breeding for reintro-

duction is required, it is only because we have already reached a crisis phase and
the more preferred avenues of species and habitat protection have proven to be in-

sufficient. Captive breeding is very expensive in terms of both time and money, so

it is not feasible to initiate programs for more than a few hundred of the thousands
to millions of threatened and endangered species worldwide. Ideally, ecological prob-
lems should be addressed early on so that captive breeding for reintroduction pur-

poses is not necessary. The bald eagle and the
trum.peter

swan are both good exam-

ples of species for which problems were solved and habitat protected before captive

breeding for reintroduction became necessary.

Captive breeding programs should only be implemented as part of a more holistic,

integrated effort to preserve species in their natural habitats. Thus, in addition to

curbing the erosion of genetic variation and demographic stocasticity arising from

small population size, the SSP seeks to assist worldwide efforts in wildlife and eco-

system conservation. Areas of focus in SSP planning include support for habitat

preservation, public education, training of foreign zoo and field personnel, scientific

research in support of captive breeding and field conservation efforts, and fund-rais-

ing to support field conservation efforts. SSP's are striving to seek a balance be-

tween conservation in the field and conservation offsite.

SSP species are chosen based on an evaluation of criteria:
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• Does the species have sufficient pubUc appeal to contribute to broader conserva-
tion goals by becoming a flagship species?

• What is the species' educational value? Can it be used to illustrate some impor-
tant biological or ecological concept or a particular conservation issue?

• Does the species have the potential to contribute to conservation through sci-

entific research or the development of relevant technologies?
• Is the species' population self-sustaining in the wild? What is the potential for

successful reintroduction? Is there sufficient habitat left to contemplate a re-

introduction program should the original reasons for the species' decline be re-
versed?

• What is the potential length of the commitment necessary to reach the species'
minimum conservation goals? What is it likely to cost?

Our efforts are not limited to SSP species found in North America. Many of the
122 SSP species are foreign species. Some examples of foreign SSP species include
Arabian oryx, black rhinoceros, cheetah, chimpanzee, elephant and tiger, to name
just a few. However, there are a number of North American species for which AZA
has established SSPs and works closely with the FWS and other Federal and State

agencies: black-footed ferret, Mexican gray wolf, red wolf, California condor, thick-
billed parrot, Puerto Rican crested toad, Guam rail, Guam kingfisher and the Virgin
Island Boa. The U.S has established recovery plans under the ESA for the black-
footed ferret, the red wolf, and the California condor. I will discuss later how the

programs of the AZA work in concert with the recovery plans.
The SSP coordinator's primary responsibility is to define and meet the goals of

the North American regional population. The first step is for the holders of the ani-
mals to develop a Master Plan—a regional breeding strategy to meet the genetic
and demographic goals outlined for the population, ^faster Plans are dynamic—they
change regularly depending upon the programs' most recent breeding recommenda-
tions and degree of success. Master Plans recommend animal transfers, pairings for

breeding, and the use of separation or contraception to prevent reproduction when

appropriate.
All institutions that

participate
in the SSP must make every effort to

abide oy the recommendations of tne Master Plan.
The species coordinator relies heavily on studbook data. A studbook is a record

of the history of captive populations, including genealogies of individuals and a list

of various locations at which individual animals have been held. Studbooks are used
primarily for monitoring and managing captive populations. The data contained in
a studbook can be used to assess whether a population is stable, increasing or de-

creasing in numbers. The data are used to assist in breeding recommendations so
that genetic variation can be retained and close inbreeding can be avoided to ensure
the short and long-term health of the population. Without an accurate and up-to-
date studbook, population analyses cannot be accomplished and timely breeding rec-
ommendations cannot be made. Studbooks may be either international or regional
in scope depending on the number of specimens in captivity and the global distribu-
tion of the captive population.
There are also efforts to coordinate international cooperation and communication

among the global zoo and aquarium community. AZA has been successful in initiat-

ing inter-regional cooperation for a number of species. With this worldwide coopera-
tion, there is often a need to move animals between various regions for the purposes
of genetic and demographic management or reintroduction. This means that the per-
mitting system under the ESA and CITES and their effectiveness has a great im-

pact on the success of these international programs. The permitting issue also ef-

fects domestic programs; in particular, those with internationed partners such as the
black-footed ferret recovery plan

which has institutions from both the U.S. and Can-
ada assisting in the captive-breeding aspects.
How do the SSPs fit into international breeding programs? Several other geo-

graphic regions have initiated cooperative breeding and management programs
similar to the SSP. The following regional programs exist: the Australasian Species
Management Programme, the European Endangered Species Programme, the Brit-

ish Joint Management of Species Committee and the Japanese Species Survival
Committee.

In addition to AZAs inter-regional efforts, there is a Conservation Breeding Spe-
cialist Group (CBSG) of lUCN—the Worid Conservation Union. lUCN is the worid's

largest and only conservation union. It links together over 120 government agencies
and over 400 non-government agencies. The CBSG is one of a number of Specialist

Groups within lUCN's Species Survival Commission or SSC. The role of the SSC
is to facilitate worldwide efforts to preserve biological diversity. lUCN recognizes the
AZA as the coordinating body for captive breeding efforts in >forth America.
CBSG has organized a number of Captive Action Plan Working Groups to increase

communication and thus to provide an integrated approach to conservation. CBSG
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also performs Population and Habitat viability Analyses (PHVA) for particular spe-
cies. These analyses seek to estimate the probability that small populations of en-

dangered animals may go extinct within certain specified time periods. Once such
an analysis is completed the managers of these species can determine the distribu-

tion and size of populations needed for long-term viability. One of the most impor-
tant aspects of the PHVA is its ability to bring the worldwide experts on a species

together to interact. PHVAs have been conducted on a number of U.S. species in-

cluding plants, vertebrates and invertebrates. The PHVA can then serve as one of

the underpinnings of the recovery plan under the ESA.
Finally, there is a World Zoo Conservation Strategy which is an initiative of the

International Union of Directors of Zoological Gardens and the Conservation Breed-

ing Specialist Group of the Species Survival Commission of the lUCN. This strategy
demonstrates that the zoo and aquarium community is able and prepared to dedi-

cate its great potential to conservation and that the primary aim is to support the
conservation of species' natural habitats and ecosystems. The strategies developed
are intended to complement other conservation activities.

RECOVERY PLANS

The ESA gives priority to the development of recovery plans for species that are
most likely to benefit from the plans, particularly those species that are, or may be,
in conflict with construction, other development projects or other forms of economic

activity. Further, the ESA states that the Secretary of the Interior, in developing
and implementing recovery plans, may procure the services of appropriate public
and private agencies and institutions, and other qualified persons.
So what is the relationship between captive breeding programs and recovery

plans? In many recovery plans under the ESA, captive breeding can play an integral
role. The AZA and its members presently work with the FWS on a number of recov-

ery plans involving captive breeding—for example the red wolf, the blackfooted fer-

ret and the California condor. AZA and its members were sought as the experts on

captive breeding programs for these species. Unfortunately, in all three cases, FWS
waited until it was almost too late to begin captive breeding programs. The ideal

situation would have been to protect the species and its habitat early on when hun-
dreds or thousands of the individuals remained as opposed to the 30 or less which
remained in the cases of the red wolf, black-footed ferret and the California condor.

Black-footed ferrets, red wolves, and California condors from captive populations
have been released into and survive in their respective native habitats. In addition
to the great efforts taken to limit the amount of interaction these animals have with
humans prior to release, specific programs must be designed to ready these speci-
mens for living in the wild. To varying degrees, these animals must be taught to

search for food, defend themselves, fear certain animals, etc. Different species re-

quire different release techniques. A species-by-species approach is necessary for re-

leases.

I would like to discuss these three endangered species, their recovery plans and
the role of the SSPs.

Black-footed Ferret. This recovery plan highlights the interrelationship that can
occur between the SSP and the recovery plan under the ESA. A recovery plan for

the black-footed ferret was approved in 1978, when no black-footed ferrets were
known to exist. In 1981 an isolated population near Meeteetse, Wyoming provided
renewed interest and an opportunity for recovery. In 1987, after the canine distem-

per-induced population crash, the Wyoming Game and Fish Department (WGFD)
adopted a Strategic Plan for the Management of Black-footed Ferrets in Wyoming.
The FWS approved a revised Black-footed Ferret Recovery Plan in 1988. Both the

Wyoming and Federal Recovery Plans reflected the role of captive propagation.
Technical advice to the captive breeding effort was initially provided by the Con-
servation Breeding Specialist Group but the relationship with CBSG was termi-

nated in 1988 in anticipation of the development of a Species Survival Plan under
AZA. Since 1989, the AZA has been very active in blackfooted ferret recovery efforts

and the captive breeding effort has been managed according to the SSP.
The early objectives of the Recovery Plan were attained on schedule—to increase

the captive population of black-footed ferrets to 200 breeding adults by 1991 and to

reintroduce captive bom black-footed ferrets to the wild.

Captive raised black-footed ferrets were dispersed from Wyoming's Sybille facility
to Omaha's Henry Doorly Zoo and the National Zoological Park's Conservation and
Research Center in 1988. Four additional AZA accredited zoos (Louisville Zoological
Garden, Cheyenne Mountain Zoo, the Phoenix Zoo and the Toronto Metropolitan
Zoo) are now participating in the Black-footed Ferret SSP.
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The reintroduction programs have been expanded from the initial releases in Wyo-
ming's Shirley Basin and captive-raised blackfooted ferrets were released at Bad-
lands National Park, South Dakota and Charles M. Russell National Wildlife Ref-

uge, Montana in 1994.
The black-footed ferret recovery efforts provide numerous examples of cooperative

efforts and partnerships under the ESA:
• Wyoming Game and Fish Department agreed to be designated as the leading
agency for the recovery efforts in Wyoming in 1982.

• From 1981 to 1986, private land owners, most notably Mr. Jack Turnell of

Meeteetse, WY, provided protection for ferrets on their land and allowed private
and agency biologists access to their land.

• In 1989, the partnership between AZA, FWS, and Wyoming Game and Fish De-
partment was formalized. Under this agreement, AZA and SSP participant zoos
and WGFD provide facilities for captive breeding, expertise, and most funding
for the blackfooted ferret captive breeding program; the FWS provides technic^
and legal oversight, permits, national and international coordination and a lim-
ited amount of funding. The SSP coordinator is an official from the Wyoming
Game and Fish Department.

The primary problem facing black-footed ferret recovery is national commitment
and funding to save the species. The fundamental biological problems of captive
breeding have been solved and will continue to be refined, along with methods for

reintroduction. The captive breeding program has reached its maximum size with-
out additional facilities, and it cannot produce sufficient animals for release to reach

recovery goals without additional funding and new facilities. Funding for current

captive breeding and reintroduction efforts is uncertain.
Red Wolf. The AZA and the FWS cooperatively developed the recovery plan for

red wolves. The SSP is charged with the captive breeding program; specifically with

managing the genetic and demographic diversity of the population. In 1990, when
the recovery plan was published, the SSP was to provide FWS with the genetic as-

pects of the free-ranging population. The Red Wolf SSP coordinator serves in an ad-

visory capacity to the Recovery Team. There are 29 cooperating institutions (of
which 22 are AZA institutions) and holding facilities at the mainland reintroduction
sites presently involved with the red wolf program.
The recovery program began with a population of 14 animals in captivity. The re-

covery goal is 550 animals, with 330 in captivity in at least 30 facilities and 220
in the wild in at least three locations. As of 30 April 1995, the total red wolf popu-
lation numbered 292, with 50 to 71 animals located at two wild reintroduction sites,

13 animals at three island propagation sites, and 208 animals in captivity at 33 fa-

cilities in 30 institutions located in 18 States and the District of Columbia. All
reintroduction's are, and will be defined as experimental, which is also the case with
the reintroductions of the blackfooted ferret and the California condor.
The reintroduction project started in 1987 with releases into the Alligator River

National Wildlife Refuge in North Carolina. In 1993, releases of red wolves began
on the Pocosin Lakes National Wildlife Refuge, a new refuge that was also within
the experimental population boundary. In 1991, a release of four wolves began into

the Great Smoky Mountains National Park for a one year study of interactions of
red wolves with coyotes, livestock and humans. Full-scale reintroduction in the
Smokies began in 1992 and the current population there consists of nine 11 ani-

mals.
The Red Wolf SSP is at a phase where it now requires management of the popu-

lation as one that has stabilized. Regulating the captive population within the con-

straints of available captive space, while selectively breeding individusds to equalize
founder contribution and increase gene diversity, are issues facing the Red Wolf
SSP.

California Condor. In 1987, all surviving California condors in the wild were cap-
tured forming a flock of 27 birds evenly distributed between the Los Angeles Zoo
and the San Diego Wild Animal Park. The-SSP coordinator serves on the USFWS
Recovery Team and is one of the leaders on aspects of release.

From 1988 when the first breeding occurred to the present, 85 young have been

produced. Only eight mortalities have occurred to date. The total population is 104.

Based on the results of prior experience with captive breeding and reintroduction
of the South American Andean condor in Peru, test releases were conducted with
Andean condors in California in 1988 and 1991. In 1992, there were a total of eight
California condors released—two during the first release and six during the second
release. Of the first 13 birds released (1992-1994), five died and eight were returned
to captivity because of maladaptive behavior that would have adversely affected any
future releases. Release techniques have been modified and are showing promising
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results. Twenty birds are expected to be released in the next year, hopefully to areas

such as the Grand Canyon, Northern California, Baja California and New Mexico.

Recently, a third facility was added to aid in captive breeding—the Peregrine
Fund's World Center for Birds of Prey in Boise, Idaho. Other cooperators include

the FWS and the California Fish and Game Department.
The SSP for the California Condor and the Andean Condor is comprised of the

same groups. The Andean Condor SSP actually bred birds for release as a test for

the release of California condors. This release was based on experience developed
from an earlier cooperative project between FWS, the New York Zoological Society
and the University of Wisconsin, which involved releasing birds bred in the U.S.

into habitat in Peru.
How could recovery plans be improved? In 1994, a group of scientists wrote a

paper entitled "A Model for Improving Endangered Species Recovery Programs".
This paper looks at the common organizational problems that cause inadequate

planning and implementation problems in endangered species recovery. Among the

things tne group looked at was the composition of recovery plan advisory commit-
tees. They examined 32 recovery plans in which they found that 77 percent of the

formal representation on the recovery plan advisory committees was from Federal

or State agencies. Nongovernmental conservation group representation was only 118

and university representation was only 8 percent. Their concern was that the advi-

sory groups were stacked with government personnel and there is too much influ-

ence from top-level agency personnel distant from the species whose decisions may
reflect agency and political concerns rather than task-oriented recovery goals.
The solution proposed is that a task-oriented recovery team be set up that inte-

grates the best expertise in the recovery plaTining process. The team should be com-

posed of people wnose skills address issues critical for recovery. Further, they sug-

gest that once goals and procedures are established, the responsible Federal agency
could divest some or all of its obligations for implementing the plan, yet still main-
tain oversight by holding implementing entities contractually accountable. Regular,

periodic outside review and public documentation of the recovery team, lead agency,
and the accomplishments of the implementing bodies would permit the evaluation

necessary to improve performance. Increased cooperation among agency and non-

governmental organizations provided by this model would result in a more efficient

use of limited resources toward the conservation of biodiversity. AZA recommends
that the Committee consider the views of this study.

Is there a relationship between recovery plans and international efforts? Yes. Al-

though the FWS does not develop recovery plans for foreign species, there is a rela-

tionship between recovery plans and international conservation efforts. For example,
in the case of the California condor, we knew about its biology and husbandry needs

because of our experiences with Andean condors. Had it not been for this knowledge
base, we would have been under greater pressure to learn about California condor

biology while at the same time trjring to breed them. This would have placed us in

an impossible situation because there were only 27 birds left in the wilci with which
to try to establish a captive breeding program. In short, the zoo and aquarium com-

munity had no time to learn about this species.

Timing is everything when it comes to recovery of endangered species. The world

was lucky when it came to California condors. We learned from raptor breeders but

it would have been much easier to start early protecting the species in the wild and
its habitat. Black-footed ferrets benefited from what breeders knew about domestic

ferrets. In the case of the Guam kingfisher, however, we are not as lucky. We did

not have experience with this species or a similar species, and were asked to begin
a captive breeding program before the species became extinct. There were only 29

Guam kingfishers remaining in the wild when action was taken. We don't know how
to breed this species well and time is running out. Captive breeding for reintroduc-

tion should be the last resort. Therefore, protection of the species in the wild and
its habitat early on should remain the highest priority.

WHAT ROLE DO PERMITS PLAY IN THE MOVEMENT OF ENDANGERED SPECIES?

Under Section 10 of the Endangered Species Act, permits may be issued for sci-

entific purposes or to enhance the propagation or survival of the affected species.

The Office of Management Authority (OMA) and the Office of Scientific Authority
(OSA) within the Fish and Wildlife Service are the issuing authorities for most en-

dangered species. (The National Marine Fisheries Service is the issuing authority
for endangered marine species.) Both the Offices of Management Authority and Sci-

entific Authority are overburdened, underfunded and understaffed. AZA supports in-

creased funding for these offices and has submitted comments to the Appropriations
Committees to that effect.
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AZA members experience delays and frustration from time to time in obtaining
import and export permits under both the ESA and CITES. However, at this time,
we do not believe there is any need for changes in the law to address our concerns.
We believe that these are issues that can be solved administratively. We support
the efforts of the OMA and the OSA to determine means to streamline the permit-
ting processes.
Movement within the U.S. of non-native, captive-bred wildlife is handled in a dif-

ferent manner. Persons who wish to conduct otherwise prohibited activities with
such wildlife are required to register with the FWS to obtain a captive-bred wildlife

(CBW) registration. FWS registers persons who meet certain established require-
ments and specifies the extent of the activities that those persons are authorized
to conduct. Holders of CBWs can then transfer animals in interstate commerce with-

out obtaining a permit: both the sender and the recipient of such wildlife must be
holders of a CBW for that particular species. This process eliminates the need for

a permit to transfer non-native, captive bred species between zoos and aquarium.s
and private citizens. The rationeile behind this is that the "Service considers that
the purpose of the ESA is best served by conserving species in the wild along with
their ecosystems. Populations of species in captivity are, in large degree, removed
from their natural ecosystems and have a role in survival of the species only to the
extent that they maintain genetic integrity and offer the potential of restocking nat-

ural ecosystems where the species has become depleted or no longer occurs." (Fed-
eral Register 11 June 1993 p. 32633) AZA agrees with that philosophy and with the

intent to make legitimate breeding programs less burdensome. AZA also believes

that captive breeding has a role to play in education, research and fund raising to

support conservation efforts.

It is our understanding that CBW registration certificates comprise a significant
amount of the paperwork processed by permit biologists with the Office of Manage-
ment Authority. Because of the substantial paperwork burden on the public and the

FWS and the lack of appreciable contribution to the conservation of many of the af-

fected species, FWS proposed a rule to streamline the CBW process. This proposal
was made in 1993. AZA believes that this proposal made a number of suggestions
that would streamline the CBW system and yet maintain its integrity. FWS pro-

posed to eliminate CBW registration for a number of species that are represented
by large numbers of captive-bred specimens in the United States. For species not
in the exempt categories, persons or institutions wishing to qualify for a CBW reg-
istration must participate in an approved, responsible cooperative breeding program
for the taxon concerned. Holders not included either in the exempted category or

not qualifying for a breeding program would be required to obtain a permit for im-

port, export or interstate commerce. Although AZA had some technical questions on
the implementation of the cooperative breeding programs and didn't agree with all

the species listed on the exempt list, AZA supported the concept of the proposal. We
urge FWS to finalize this proposed rule.

FOREIGN SPECIES

AZA believes that there is value in the listing of non-native endangered species
on the U.S. List of Endangered and Threatened Species. The majority of our SSP
programs are with non-native endangered species. Listing these species helps in-

crease public awareness in the United States of the plight of these species and the

general need for conservation here at home. Zoos and aquariums have well estab-

lished educational programs for nonnative endangered species. In addition, these in-

stitutions as well as other non governmental organizations conduct fund-raisers to

assist with field projects and conservation efforts for nonnative endangered species.
In a number of cases, the money raised in the U.S. serves as a catalyst or challenge
for money to be raised in the species' country of origin. AZA believes that if the U.S.

did not recognize non-native endangered species that these fund raising efforts

would not be as successful and conservation efforts would suffer.

Foreign species and our conservation efforts with them can serve as a model for

working with native endangered species. The Andean condor, and specifically, our

experience in working with that foreign species, helped to save the native California

condor from extinction.

Because of the Endangered Species Act and its protection mechanisms for both

U.S. and foreign species, the U.S. has been recognized as a world leader in endan-

gered species conservation. This would not be the case if our ESA were limited to

only native species.
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EDUCATIONAL VALUE OF ENDANGERED SPECIES

FWS has proposed to delete education as an activity that enhances the prop^a-
tion or survival of the species on the basis that there is not a direct cause and effect

relationship between education through exhibition of living wildlife and enhance-

ment of survival in the wild of the species exhibited. The Act states that endangered
species of fish, wildlife, and plants are of aesthetic, ecological, educational, histori-

cal, recreational, and scientific value to the Nation and its people." The term en-

hancement is defined as to make greater
—as in cost, value attractiveness, etc.;

heighten or augment. AZA strongly believes that education through exhibition of liv-

ing wildlife augments the survival of the species in the wild by increasing conserva-

tion awareness—the need to establish a new balance between human development
and the earth's biological system. To "save" an endangered species requires a num-
ber of components including conservation of the endangered species in the wild and

preservation of its habitat, in some cases captive propagation and reintroduction,

and education. Education contributes to the survival of the species in the wild. In

the zoo and aquarium setting, it is the living animals that attract visitors and form

the basis for education. The attractiveness of these living animals serves as a start-

ing point to stimulate the visitors' interest in the subtle relationships and balances

of the living world.
Thank you for the opportunity to submit this testimony for the record.
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Species Survival Plan'

Species Survival Plan (SSP) Mission Statement

Th« mission of the American Zoo and Aquarium Association's

(AZA's) Species Survival Plan (SSP) Program is to help ensure ti^e

survival of selected wildlife species.

The mission will be Implemented using a combination of the

following strategies:

• Organize scientifically-managed captive breeding programs tor

selected wildlife as a hedge against extinction.

• Cooperate with other institutions and agencies to ensure inte-

grated conservation strategies.
• Develop and Implorrwjnt strategies to increase public awarwiess of

wHdIif© conservation issues, Including development and Implemen-
tation of educatiofl strategies at our member Institutions and !n the

field, as approfffiate.
• Conduct basic and applied research to contribute to our knowl-

edge of various spades.
' 'Train wildlife and zoo professionals.

• Develop and test various tediaologies relevant to field conserva-

tion.

• Reintroduce cajrtive-bred wiicSife Into restored or secure habitat

as appropriate and necessary.

What it is

The Species Survival Plan, or SSP.

began in 1981 as a cooperative population

management and conservation program for

selected species in zoos and aquariums in

North America. Each SSP manages the

breeding of a species in order to maintain a

healthy and self-sustaining captive population

that is both genetically diverse and demo-

graphically stable. Beyond this, SSPs partici-

pate in a variety of other cooperative conser-

vation activities, such as research, public

education, reintroduction and field projects.

Currently, 75 SSPs covering 122 individual

species are administered by the American

Zoo and Aquarium Association, whose

membership includes 167 accredited zoos and

aquariums throughout North America.

How Species are Selected

A species must satisfy a numi)er of

criteria to be selected for an SSP. Most SSP

species are endangered or threatened in the wild

and have the interest of qualified professionals

with time to dedicate toward their conservation.

Also. SSP species are often "flagship species,"

well-known animals which arouse strong

feelings in the public for their preservation and

the protection of their habitat. Examples
include the giant panda, Sumatran tiger and

lowland gorilla. New SSPs are approved by the

AZA Wildlife Conservation and Management
Committee, with input from the appropriate

Taxon Advisory Group (TAG), which manages
conservation programs for related groups of

species (great apes, bears, freshwater fish, etc.).
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How it Works

Each SSP has a qualified species coordinator

who is responsible for managing its day-to-day

activities. Management committees composed of

various experts assist the coordinator with the

conservation etTorts for the particular species,

mcluding aspects of population management, re-

search, education and reintroduction when feasible.

In addition, each in.stitulion holding an SSP animal

has a representative who may attend SSP meetings

and coordmates relevant SSP activities at their

institution. The overall program is administered by

AZA's Conservation and Science Office in Bethesda,

MD in consultation with the AZA Wildlife Conser-

vation and Management Committee (WCMC). Non-

member institutions may participate in SSPs, but

must adhere to AZA's Code of Professional Ethics

and have appropriate facilities and expertise to care

for the animals.

The SSP Master Plan

An SSP Master Plan outlines the goals for

the population. It designs the "family tree" of a

particular captive population in order to achieve

maximum genetic diversity and demographic stabil-

ity. Breeding and other management recommenda-

tions are made for each animal with consideration

given to the logistics and feasibility of transfers

between institutions, as well as maintenance of

natural social groupings. Often, Master Plans

include recommendations not to breed animals, so as

to avoid having the population outgrow the available

holding space.

The Studbook

Studbooks are fundamental to the successful

operation of SSPs, as each contains the vital records

of an entire captive population of a species, includ-

ing births, deaths, transfers and family lineage. With

appropriate computer analysis, a studbook enables

the species coordinator and management group to

develop a Master Plan that contains sound breeding

recommendations based on genetics, demographics
and the species' biology. Data for each studbook is

compiled and constantly updated by a "Studbook

Keeper" who has knowledge of the species and time

to a.s.sist in it.s con.servalion.

The Husbandry Manual

Many SSPs have developed husbandry

manuals, which set guidelines based on the best

current scientific knowledge for the diet and care of

the species in captivity. With standardized practices,

it is easier to detect potential health and husbandry

problems. In addition, because the guidelines pro-

vide consistency among participating institutions, it

is also easier to transfer animals between institutions

when necessary.

Conservation Action
'A/

Several SSPs include reintroduction projects,

though reintroduction of animals to the wild is not

the goal of every SSP. For native species, SSPs are

often linked to U.S. Fish and Wildlife Service

Endangered Species Recovery Plans. While captive

breeding and reintroduction are not panaceas for the

endangered species problem, reintroduction projects

have been successful in returning certain species to

their natural places in the ecosystem. SSPs for

which reintroduction is not appropriate have a

positive impact on assisting the wild population

through fund-raising to support field projects and

habitat protection, development of new technologies,

public and professional education programs, and

basic and applied research.

"

•/'!-'

Species Survival Plan

(AZA Con.servation and Science Office, April 1995)
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AZA SPECIES SURVIVAL PLANS
June 14, 1995

MAMMALS (52 Proi;rams/59 Species)

ADDAX

AI-RICAN WILD DOG

ARABIAN ORYX

ASIAN SMALL-CLAWED OTTER

ASIAN WILD HORSE

BABIRUSA

BARASINGHA

BLACK LEMUR

BLACK RHINOCEROS

BLACK AND WHITE COLOBUS

BLACK-FOOTED FERRET

BQNOBO (PYGMY CHIMPANZEE)

CHACOAN PECCARY

CHEETAH

CHIMPANZEE

CLOUDED LEOPARD

COTTON-TOP TAMARIN

DRILL

ELEPHANT
(African, Asian)

GAUR

(30ELDrS MONKEY (CALLIMICO)

GIBBON
(Siamang, White-cheeked, White-handed)

GIANT PANDA

GOLDEN LION TAMARIN

GREATER ONE-HORNED ASIAN
RHINOCEROS

GREVY'S ZEBRA

HARTMANN'S MOUNTAIN ZEBRA

JAGUAR

LIONS

LION-TAILED MACAQUE

LOWLAND GORILLA

MANED WOLF

MANGABEY

MEXICAN GRAY WOLF

MONGOOSE LEMUR

OKAPI

ORANGUTAN

PYGMY HIPPOPOTAMUS

PYGMY LORIS

RED PANDA

RED WOLF

RING-TAILED LEMUR

RODRJGUES' FRUIT BAT

RUFFED LEMUR

SCIMITAR-HORNED ORYX

SNOW LEOPARD

SLOTH AND SUN BEARS

SPECTACLED BEAR

SUMATRAN RHINOCEROS

TIGER
(Siberian, Sumatran)
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TREE KANGAROO
(Doria's, Goodfellow's, Grizzled, Matscbie's)

WHITE RHINOCEROS

BIRDS (14 Programs/is Species)

Al^RICAN PENGUIN

BALI MYNAM

CINEREOUS VULTLIRE

CONDOR
(Andean, California)

CONGO PEAFOWL

CRANE
(Hooded, Red-crowned, Wattled, Whiie-naped)

GREATER HORNBILL

GUAM RAIL

HUMBOLDT PENGUIN

MICRONESIAN KINGRSHER

PALM COCKATOO

PINK PIGEON

ST. VINCENT PARROT

TOICK-BILLED PARROT

REPTILES AND AMPHIBIANS (7 Programs/7 Species)

ARUBA ISLAND RATTLESNAKE PUERTO RICAN CRESTED TOAD

CHINESE ALLIGATOR RADIATED TORTOISE

CUBAN CROCODILE MONAA'IRGIN ISLANDS BOA

DUMERILS GROUND BOA

FISHES (1 Prograin/34 Species)

hapl(x:hromine cichlids
(34 Species)

INVERTEBRATES (1 Program/4 Species)

PARTULA SNAIL
(4 Species)

TOTAL:

75 Species Survival Plans (SSPs)

122 species covered



496

Taxon Advisory Groups

BJ
va

What is a Taxon Advisory Group (TAG)?

Established by AZA in 1990, TAGs examine the conservation needs of

entire taxa, or groups of related species. Examples of some basic taxonomic

groupings for which AZA TAGs exist are: amphibians, felids (cats), horn-

bills, and great apes. Each TAG consists ofAZASpecies Survival Plan' (SSP^)

coordinators, studbook keepers and other individuals with special expertise

on one or more of the species covered by the TAG. Currently, AZA admin-

isters over 40 TAGs covering groups of invertebrates, fish, birds, mammals,

reptiles and amphibians.

What do TAGs do?

Serving as conamittees of expert ad-

visors, Taxon Advisory Groups assist in the

selection of appropriate species for AZA
coriservation programs and provide a forum

for discussing husbandry, veterinary, etfti-

cal'and other issues that apply to entire taxa.

Through a process called "regional collec-

tion planning," they recommend species for

new AZA studbooks, SSPs and other zoo-

and aquarium-based programs; establish

priorities for management, research and

coriservation; and recruit qualified individu-

als to carry out these activities.

In addition, TAGs examine arumal

management techniques based on scientific

studies and assist SSP coordinators in de-

veloping arumal care and husbandry guide-
lines. Purposely organized along the same
lines as the specialist groups of the lUCN-
The World Conservation Union's Species
Survival Commission (SSC) and Bird Life

International's Taxonomic Specialist

Groups, AZA TAGs also promote coopera-
tion and sharing of information between
AZA and other regional and international

conservation program.s.

AZA Taxon Advisory Croups

Antelopes
8at3

Bears

Bufftki, eison. Cattle

Camds, Hyenids, AardwoJves

Deer

Equids
Felids

Gibbons

Great Apes
Marine Mammais

Mar-supials, Monotremes
New World Monkeys
G!d World Monkeys

Pigs, Peccaries

Prosifflians

Rhinoceros

Rodents. Lagomorphs, Insectivores

Sheep, Goats

Smatt Carmfvores

Tapirs
Craclds

Cranes

Oucks, Geese

Herons, feises, Ha.Time.'lcopE

Hombite
Parrots

Passennes

Per.guJns

Pigeons, Ooves

Raptors
Shore birds

Storks

TurtacoE, Cuckoos

Amphlblarts
Chefcntans

CfOCOdiliSIS

Uzards

Snakes

Freshwater Rsh
Marine Fish

Teirestiial Invertebrates

Aquatic Invertebrates

(AZA Conservation and Science Office, June 1995)
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The Regional Collection Plan

One of the most serious challenges facing zoological professionals today is how to deter-

mine which species are most in need of zoo- or aquarium-based conservahon programs and how
to use the limited exhibition and holding space most efficiently. In the past, personal prefer-

ences, the spirit of competition among zoos, and availability often determined which species
were acquired and became the focus of scienhfically managed captive breeding programs. To-

day, however, there is a growing appreciation of the need for an organized, broad-based collec-

tion planning process that better serves the conservation mission of the North American zoo and

aquarium community.

One of the TAGs' primary respor\sibilities is to evaluate the present North American cap-
tive carrying capacity for a given taxonomic group and recommend how this space should be

allocated. This strategic planning process results in the development of Regional Collection Plans

(RCPs). In developing these plans, TAGs take into account both the limited amount of enclosure

space available and the need to maintain animals in populations large enough to ensure their

long-term genetic viability and demographic stability. They consider the potential of selected

species to contribute to conservation action through education, scientific research, fund raising

to support field conservation and captive breeding for reintroduction. The goal of this careful

plarining process is that each species and individual animal held at AZA zoos and aquariums
will eventually be part of a cooperative population management program and have a defined

conservation purpose.

Planning Criteria

A number of criteria are involved in the regional collection planning process, and,

depending on the particular taxon in question, various factors will carry different weights. For

example, in the case of amphibians and invertebrates, groups which encompass thousands of

species, collection planning often takes a short-term, project-oriented approach. In such cases,

research potential may carry a greater weight in the selection of species than factors such as

public appeal and ability to assist in long-term fund raising. The selection criteria, therefore,

are flexible to allow each TAG to work most efficientiy. The following criteria are often used as

a starting point:
• current and anticipated captive space available;
• current captive population size and composition;
•
ability to maintain and successfully breed in captivity;

• status in the wild;
• sufficient number of founders (individual wild blood lines) available;
• usefulness of the taxon to save habitat and other taxa (i.e.., is the taxon a so-called

"flagship", "keystone" or "umbrella" species?);
• research potential;
• educational potential;
•
public appeal and ability to assist in fund raising to support field conservation

•
uniqueness of the taxa in terms of phylogeny, adaptive strategy, interactions and
coevolution with other taxa, ecological approach to survival, oiltural appeal or
scientific significance;

•
ability to survive in human altered ecosystems that are now ubiquitous;

•
probability of successful reinh-oduction to the wild, if appropriate and necessary.

(AZ.\ Conservation and Science Office, June 1995)
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ABSTRACT /Ttiis paper discusses common orgar^izatior^

problems that cause inadequate plarming and

innplementation processes of er)dar>gered species

recovery across biokjgically dissimilar species. If these

prot}<ems occur, even proven biological conservation

techruques are jeopardized. We propose a solution ttial

requires accouritability in all phases Ol ttie restoration

process and is t>3sed on cooperative input among

government agerK^es. r>ongovefnmental oortservation

organizations, artd the academic community. The first step

is kxmation of a task-oriented recovery team that

integrates the tyesi expertise Into the planning process.

This interdisciplinary team should be composed of people—
wtuse skais directly address issues critical for recovery.

Once goals and procedures are estabSshed, the

responsible agerx^y (for example, in the United States, the

US Fish and Wildfife Service) could divest some or all of its

ot>ligation for implernenting ttie plan, yet still maintain

oversight by holding implementir>g entities contractually

accountable. Regular, periodic outside review arxj public

documentation of the recovery team, lead agency. arxJ the

accomplishments of implententing txxJies would permit

evaluation necessary to improve performance. Increased

cooperation among agency a/KJ rxxigovemmenlal

organizations provkled by this model promises a more

efficient use of limited resources toward the conservation

of t)kxliversity.

Governments around the world are presently aa-

ing to conserve the planet's declining biodiversity.

KEY WORDS: Endangered species: Management Poicy: Recovery

plan; Recover team; Organizational structure

•Author to whom correspondence should t)c addressed.

One example is the US Endangered Species Act

(ESA). It is a strong document ^ohlf 1991, Bean

1992), yet analyses suggest that it could be improved
(Yaffee 1982, US General Accounting Office 1988,

Kohm 1991). The problem is not so much with the act

itself, but with its implementation (Duda 1991, Gib-

bons 1992. 0'Connell 1992). Endangered species res-

Environmenlal Management Vol. 18. No 5, pp. 637-645 © 1994 Sptinger-Verlag New York Inc.
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toration often occurs in a sociopolidcal environment

of uncertainty, complexity, and public scrutiny, and
sudi an atmosphere can produce a multitude of ad-

ministrative challenges (Lindblom 1980, Yaffee 1982,

Caark and Harvey 1988, Clark and others 1989).

Programmatic difficulties are experienced by

many organizations, and, in endangered species man-

agement, they seem to cut across species and geo-

graphical lines. Common recurring obstades include:

slow decision making, decisions made without the

benefit of expertise outside the dominant organiza-

tion, decisions based on politics and favoritism at the

expense of scientific knowledge, rewarding organiza-
tional loyalty while penalizing creativity and initiative,

faulty information flow through inadequate commu-
nication channels or conscious communication block-

age, failure to develop plans with concise objectives

that can be used to dcariy evaluate progress toward a

goal, deviating from a pbn during implementation,
and impeding effective action with an overiy rigid or

conservative organizational hierarchy (Allison 1971,

Phenide and Lyons 197S. Yaffee 1982, Rolhf 1991).

These pitfalls, to the degree that they exist in any

endangered tpedes program, must be overcome.

This paper dijcysses obstades to implemenution
of endangered s^fda programs and suggests how

they might be avoided. In doing so, we present what

we see as a "model." Because there are sociopolitical

similarities that span biologically dissimilar drcum-

stances, our modd could be adapted to a wide variety

of situations. On a broader scale than individual en-

dangered spedes, the model presented here can also

be applied to ecosystem, park, and public land man-

agement.

A Problem Definition

In this section, we first describe why it is impwrtant
to understand organizational issues that affect the use

of biological knowledge. Indeed, by failing to recog-

nize these issues, an individual can unwittingly be-

come part of the obstade to effective recovery. Sec-

ond, we discuss organizational and cultural structures

that cause and perpetuate poor performance. Third

and fourth, we examine ways that organizational ob-

stades hinder formulation and implementation of a

sound plan. Fifth, we explain why it is important to

improve efficiency and effectiveness of recovery pro-

grams.

Why We Need to Understand

Organizational Issues

All organizations, induding wildlife and land man-

agement agendes that shape and enaa endangered

spedes recovery programs, are afflicted by common

problems. Often, wildlife biologists mistakenly believe

that each recovery effort is unique, but in reality, the

common thread of organizational structure may ac-

count for 50-75% of the way that individuals behave

in any group (Galbraith 1977). Put simply, simiku-

advantages or disadvantages will appear in programs
with a similar design regardless of the endangered

(pedes. In thb light, we can leam valuable lessons by

examining both foreign and domestic endangered

spedes programs, other programs with similar tasks

and environments, and the structure of organizations
in general (Loucks 1992).

Most people working direcdy with endangered

spedes are highly trained in the biological sdences but

may have litdc exposure to organizational and policy

theory. They arc, therefore, often unable to diagnose

problems in organizational structure and behavior or

to dcvdop effective solutions to those problems

(Clark and KeUen 1988, KeUert and Clark 1991,

C3ark and odiers 1992).

As a result, issues of organizational structure and

behavior are usually avoided or misunderstood by bi-

ologists who prefer to plunge into the necessary phys-
ical work. Many people feel it is difficult to address

organizational issues when so much needs to be'ac^'''

oomplished in the fidd and laboratory (Phenide and

Lyons 1973). In such drcumstanccs, problems are of-

ten conveniendy blamed on "biopoliucs" or "personal-
ities" (Jackson 1986, Clark and Cragun 1991). How-
ever accurate these labels may seem, blaming

organizational ineffectiveness on biopolitics and per-

sonalities does not provide a suitable problem defmi-

tion to devdop an effective solution (Schon 1983). No
one denies the presence of political motivations in

many individuals, but appropriate organizational
structure can significantiy decrease the adverse ef-

fects of egocentric behavior. Unless biologists recog-
nize and address organizational issues, even obviously
rational solutions to conservation problems may be

avoided, altered, or misused (Phenide and Lyons
1973, Yaffee 1982).

In other words, conservation biologists must de-

velop the sdentific capadty necessary to collect and
evaluate technical information, but this must be com-
bmed with the skill to effectively inject that knowledge
into the planning and implementation processes

(Clark and others 1992). This may require extensive

consultation with a social sdentist, much the same as

consulding a statistician about experimental design,
but a better understanding of organizational pro-
cesses will gready enhance the effidency and effec-

tiveness of recovery by managing the mechanisms
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rather than focusing only on individual personalities
or technical issues.

Existing Organizational Cultures and Structures

Hie culture and structure of the responsible gov-
ernment agency or nongovernmental organization
will gready affect the outcome of any conservation

program (Clark 1986. Reading and others 1991). All

organizations have their own cultures or ways that

their members view and respond to the world they
face (Byars 1984). An organization's culture can de-

termine how its members perceive goals or even what

goals they seek for the organization and themselves *

(Warwick 1975, Byars 1984). The members of the

organization consciously or unconsciously select peo-

ple with similar perspectives (Janis 1972). A homoge-
neous work force makes internal functions efficient

by reducing the potential for conflict, but it also re-

duces creativity by limiting decisions to familiar faces

and procedures (Clark 1986). Organizational cultures

can survive administrative changes by built-in strate-

gies of hiring and promotion (the good-old-boy sys-

tem).

In his study of ot^ganizational behavior, Harrison

(1972) found thfce typical cultures: task-oriented cul-

tures, which reward «Juevfcment of goals; power-ori-
ented cultures, which strive to consolidate control of

programs, power, and money; and, role-oriented cul-

tures, which are concerned with legitimacy, hierarchy,

and status. The latter two are rigid bureaucracies that

place procedural correctness, rather than perfor-

mance, as a primary goal (Clark and others 1989).

Rigid bureaucracies also allow individual members to

hide from accountability under the umbrella of the

organization and its actions.

Many of the federal and state agencies charged
with endangered species management have a hierar-

chical structure because they began as regulatory bod-

ies. For example, state game and fish agencies origi-

nated to govern hunting and fishing, and although
state nongame programs have been developing, the

primary focus of these agencies is still the enforce-

ment of game laws and establishment of harvest

limits.

When routineand familiar tasks are the main func-

tion of an agency, rigid structures can be productive
and efficient (Clark 1986, Perrow 1986), but endan-

gered species programs are uncertain, complex, and

strongly influenced by factors outside of the tradi-

tional organization's control—conditions that require

rapid assimilation of new information and the imple-
mentation of creative, cost-effective solutions (Janis

1972). When such programs are managed with a rigid

structure, an agency will usually experience limited

cfTidcncy and effectiveness toward endangered spe-

cies recovery. Ifthe dominant organization in a multi-

organizational program is strongly oriented toward a

power or role culture, the resulting plan b likely to

have some objectives incongrucnt with recovery goals

of the species.

Organizational Obstacles to Good Planning

The policy-setting process can be hindered by fac-

tors such as not tistng sdetice effecthrdy, avoiding

problem recognition, and stacking advisory groups.
Not using scuttce effectively. Eariy stages of endan-

gered species recovery programs are often character-

ized by insufficient knowledge to develop a confident

course of action. When biological data are scarce, un-

equal power, rigid organizational hierarchies, tradi-

tional philosophies, and dominant personalities can

play significant roles in a program. Snyder and Sny-
der (1989) documented a nimiber of instances where

unsubstantiated ideas became established in planning
as a result of these factors for the California condor

(Gynmogyps caUfonuati) recovery program. Other

cases where available data were not used effectively in

planning were discussed by Montgomery (1990),

Hamilton (1992), and Marshall (1992). A critical, but~

constructive, outside review could prevent adoption
of plans that misuse or ignore scientific data. An out-

side review could also assure that future data were

collected scientifically.

Avoiding early problem recognition. Similariy, the de-

velopment ofa plan can be delayed because organiza-
tional representatives may be reluctant to admit that

there are any problems beyond what they themselves

can handle. Some agency representatives are con-

cerned with public image, and they may be afraid that

problem recognition will be construed as a sign of

weakness and an invitation to public criticism; some

even feel a proactive approach could invite criticism

for doing something at a time when "nothing needed

to be done." As a result of this attitude, action can be

delayed until it is absolutely certain that there is an

emergency. This approach must be changed. Crisis

management is more expensive, has a lower probabil-

ity of success, and deflects funds from proactive strat-

egies that could prevent future catastrophes (Wem-
mer and Derrickson 1987).

"Stacked' recovery teams. "Stacked" (biased) advisory

groups are sometimes established by representatives
of a dominant, control-oriented organization to rec-

ommend politically self-interested actions, thus lend-

ing a veneer of credibility and legitimacy to the plan
or program. These stacked groups can be composed



501

640 B. Miller and others

of members of the dominating agency or people who
first and foremost desire cooperative relations with

tliat agency (sometimes at any cost), instead of task-

oriented specialists focused on finding solutions to the

problems. Such groups often make decisions in areas

where they have litde expertise.

An examination of 32 recovery plans showed that

77% of the formal representation originated in fed-

eral or state agencies; nongovernmental conservation

group rcpresentadon was only 11%, and university

representadon was only 8%. Clark and Harvey (1988)

discussed the eariy black-footed ferret {Mustela ni-

gripes) recovery program structure that produced an

advisory team almost exclusively composed of agency

personnel with no ferret experience, and King and

odiers (1977) and McFarlane (1992) discussed similar

circumstances for the rcd-cockaded woodptecker (Pi-

coida boreaUi) recovery team.

If decisions of stacked advisory groups are influ-

enced by top-level agency personnel distant from the

species, those decisions are more likely to reflect

agency and poliucal concerns rather than task-ori-

ented recovery goab (dUark and Harvey 1988). Often

political and recovery goals arc similar, but if they

happen to diffe)^ agency goals may actually override

recovery goals (^., Snyder and Snyder 1989). As a

result, recovery programs can become powerful tools

for legitimizing and enhancing organizational and in-

dividual power (Warwick 1975, Clark and Harvey
1988. Clark and KeUert 1988).

In situauons where recovery requirements and

agency philosophies conflict, the dominant agency

may also redefine the problem in terms of its provin-
cial goals or philosophies. The literature discusses

how such behavion (I) delayed the onset of capdve

breeding in the black-footed ferret recovery effort

(May 1986, Weinberg 1986, CUrk and Westrum

1987, Clark and Harvey 1988); (2) allowed dear-cut-

ting instead of uneven-aged timber management in

red-cockaded woodpecker foraging areas, a practice
that fragments habitat surrounding traditional colony
sites (Jackson 1986, 1987, McFarlane 1992); and (3)

impeded important California condor research (Sny-
der 1986, Snyder and Snyder 1989).

Stacked advisory groups can also publish reports
that are a selection of highlights from meetings in-

stead of complete documents (Loucks 1992). These

highlight reports can bias study results or meeting
conclusions and further limit the ability of outside

expertise to evaluate the program. They can also af-

fect the public's perception of the program. In addi-

tion, a stacked advisory group can limit critical evalu-

ation to fine-tuning the dominant organization's

original plan. This may give the impression that there

is a critical review, but without evaluating the sound-

ness of the initial p»ath of action.

In an extreme ex^imple of stacked teams, a group

representing diverse organizations has been elimi-

nated and replaced by one or two individuals con-

trarted to formulate plans. In 1982 the red-cockaded

woodpecker recovery team was disbanded and an em-

ployee of the US Forest Service, an agency then being

investigated under a jeopardy opinion for their man-

agement of the species. %vas contracted to revise the re-

covery plan. A multidisdpljnary committee of special-

ists, appointed by the American Ornithologists' Union,
was critical of the recovery plan and the mechanism by
which it was developed (Ligon and others 1986).

Either stacking or eliminating recovery teatns al-

lows one group to limit the role of others and consoli-

date its power (Clark and Harvey 1988). Reducing the

influence of scientists outside the dominating agency
assures control of information and management of

legitimacy (Clark and Westrum 1987). Indeed, the

representatives of the dominating organization may
be threatened by people with alternative ideas and
evict them from the recovery program. When self-

legitimtzation b a goal, there are rarely constructive

methods of resolving conflicting opinions, and expul-
sion can be accomplished by erecting a complicated
set of bureaucratic hurdles Cu^duding denying re-

search permits). One of the most famous examples is

the Craighead's grizzly bear {Ursus ardos) research in

Yellowstone National Park. In that case, valuable

long-term studies by independent researchers were

terminated and agency (>ersonnel replaced the inde-

pendent scientists (Homocker 1982).

Organization Obstacles to Good Implementation

Even an excellent plan must be implemented well.

Implementation can change established plans signifi-

candy, thus giving implementing organizations and

personnel a great deal of power (Lindblom 1980, Yaf-

fee 1982, Clark and odjers I99I, Clark 1992). It is,

therefore, important that plans be defmed as dearly
as {possible and that there be a critical review of per-

formance all along the implementation process. Orga-
nizational representatives that implement plans can

reduce the effidency of an established plan by delib-

erate delay tactics, by yielding to parochial political

pressures, and by preventing a critical review of their

actions.

DelibtraU delay. If representatives of the imple-

menting agency do not agree with the established

strategy, execution can be delayed by failing to allo-

cate suincient funding (or allocating funding in an
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ineflective manner); by suddenly producing last-

minute obstacles, which could have been easily re-

solved with an earlier analysb (often called sand-bag

management); by intentionally not collecting neces-

sary dau despite earlier agreements to do so; and by
other means.

Yielding to local poUtieal pressures. Implementation
can be aflected by local political and economic pres-
sures that may not necessarily perceive recovery as -

beneficial (Lindblom 1980, Greenwalt 1988, Rohlf

1991). Overcxploitation of natural resources may
provide short-term benefit to a regional economy de-

spite long-term biological, social, political, and flnan-

dal consequences. In the United States, the ESA

supposedly precludes agencies from considering eco-

nomic or political factors during the process of identi-

fying species in danger of extinction (Gibbons 1992),

but it fails to preclude these same inhibitive factors

from affecting the planning and implementation of

recovery efforts. For example, land hosting the last

known red-cockaded woodpecker colony in HoUy
Springs National Forest «ras traded to a developer

(Jackson and others 1977), and property values com-

bined with legal threats negatively influenced the im-

plementation of the habitat conservation plan for the

Coachella Valley' fringe-toed lizard (JUvia inomata)

(O'Connell 1992^
In reality, the ESA has not even always succeeded

in precluding economic and political factors from the

initial listing process. Because of pressure from the

US Department of Interior and the timber industry,
the US Fish and Wildlife Service did not list the north-

em spotted owl (Sirix occiderUalis) as threatened until

recendy (US General Accounting Office 1989).

Preventing eritieal review. Organizational represen-
tadves may be reluctant to critically review their own

implementation performance ifself-legitimization is a

priority (Yaffee 1982). Channels permitting outside

critiques can be dosed, or the critique can be impeded
by presenting a huge document combined with a very
brief time period allowed for evaluation and com-
ments. Another ploy is selecting a biased evaluating

team, whose purpose is to produce a positive review

and discredit any alternative assessments. When ob-

jective evaluation of performance is not permitted,
neither individuals nor organizations can be held ac-

countable for their actions. As a result, the recovery

plan may be executed ineffidendy or actually di-

verted from the predetermined pith.

Reasons to Improve Efficiency

There are six reasons to improve effidency and
effectiveness of endangered sf>edes recovery pro-

grams, and some are obvious. First, programs that

experience even a moderate amount of success are

imitated by other programs, but it should be noted

that the biological asi>ects of some sfiedes may par-

tially mask programmatic weaknesses. A poor organi-
zational model may demonstrate ptx)grcss toward re-

covery on one spedes but provide disastrous results if

applied to a species which has less biological marpn of

error (e.g., slower reproductive rate, smaller cHective

population size, fragmented habitat, etc).

Second, successful programs with organtzatiooal.
weaknesses use a larger proportion of resources

(time, money, etc) than necessary, and those re-

sources could be applied to other equally presang
conservation problems. Many programs are already

impaired by insufficient funding for research or man-

agement, making eflidency a necessity (Lindblom

1980, Loucks 1992).

Third, if the spedes occurs in the jurisdiction

of more than one agency, the lack of a comprehen-
sive plan reduces interagency cooperation (for

example, the first combined meeting of the US
and Canadian Whooping Crane Recovery Teams
was not hdd until October 1991; 1992 Endangered

Species Technical Bulletin Vol. XVII Nos. S-8, p. S).

Instead, there can be duplication of effort orimm-

portant tasks left undone. Pooriy defined programs
(or stacked recovery teams) can also create unpro-
ductive conflict between representations of the dif-

ferent agendes. The resulting antifiathy may create

distrust and unnecessary delays in future ded-

sions for that particular spedes or create delays for

the next threatened spedes involving the same agen-
des.

Fourth, if there is inadequate planning, recovery

prog^ras that span agency jurisdictions or geo-

graphic boundaries may not be designed to produce
the reliable knowledge necessary to rapidly recover

the spedes. Many recovery programs that reintroduce

or translocate spedes over a broad geographic/

jurisdictional range have had the learning process
slowed by noncomparable, or incomplete, sdentific

designs. Because these types ofdata do not often meet

qualifications for publication, peer review of the pro-

gram is inhibited.

Fifth, small populations are very vulnerable to col-

lapse because of genetic disorders, demographic
events, habitat erosion, and environmental catastro-

phes. Without prompt and effective action, small pop-
ulations move one step doser to extinction each pass-

ing day. Any delays, or diversions, in planning or

implementation (as discussed in the previous two sec-

tions) only make recovery more difficult. Yaffee
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(1982) discussed spedcs that have gone extinct be-

cause ofdelays or inappropriate use of tcienoc.

Sixth, when representatives of an oi^ganization re-

stria creative input and receive self-orchestrated pos-
itive ronforoement for their behavior (eg., stacked

recovery groups or limited critical review), there can

be grave repercussions. Through internal self-decef)-

tion, the organization can actually harden its position,

further polarize the {>olitical situation, andjeopardize
species recovery.

We argue that the efficiency and effectiveness of

recovery programs must be improved. Many coun-

tries offer legal protection for endangered species,

but do not specify procedures for developing and

implementing recovery plans. For example, in the

United Scales, the ESA does not specify how the Sec-

retary of Interior will ensure (under Section 4) that

protective actions will actually be accomplished. In

response, we offer some ideas to address those issues.

A Proposed Solution

Our model is divided into two simple parts: form-

ing and executing a plan. It employs a continuously

functioning recov^iy team that integrates the best ex-

pertise (whether government or nongovernmental)
into the plaimin^ process, introduces accountability
and oversight into all phases, and encourages effec-

tive implementation.

Formulating a Plan of Action

Only a knowledgeable, experienced team can re-

spond quickly to the uncertainty of endangered spe-
cies management The development and implementa-
tion of recovery plans requires extreme flexibility, an

ability to respond to changing circumstances (and

mistakes), and an ability to quickly take advantage of

new opportunities and technologies. For this reason, a

recovery plan alone should not replace a team. Recov-

ery plans serve an important function, but they are

difficult to keep up to date because of rapidly evolving

knowledge combined with a cumbersome approval

process. We advocate that recovery plans address gen-
eral goals and that the recovery team meet at least

annually (but more often if necessary) to formulate

recommendatiofis for crucial issues.

The team should always include recognized biolo-

gists who have substantial hands-on experience with

the species. Representation from the full range of

biological perspectives can also contribute skills in ar-

eas such as genetics, habitat restoration, disease, or

necessary biological techniques. Equally important,
social scientists can assess values and attitudes, econo-

mists can predict economic benefits and costs,

education/public relations experts can present the

program to the public and raise necessary funds, and

legal skills may be necessary in some sitiiations. This

nonbiological expertise can address spedflc problems
in their respective fields that can be very critical to a

successful recovery program. Composition of the

team should be fluid enough to include advice from

any needed perspective.

The recovery team should not indude members, and

much less be chaired by a member, whose primary func-

tion is to represent an agency. Individual partidpation
on the team should depend on the best scientific or

technical skill available, and not the best skill available

inside the dominating agency. Political appointees push-

ing ptersonal or organization agendas will divert atten-

tion from recovery requirements. It is important, how-

ever, that all participants on the team arc aware of the

political constraints in which agencies operate.
We recommend that national scientific organiza-

tiotis or worldwide conservation organizations com-

pose a data base of qualified specialists to aid in the

formation of recovery teams. These recommenda-

tions should be published for public knowledge and

comment. The national agency mandated with re-

sponsibility for directing the recovery of endangered
and threatened sf>ecies could coo|}erate with these or-

ganizations to form recovery teams.

Team members should be protected from outside

interference (Clark and Westrum 1989). Free flow of

ideas and information is essential so that criticism can

be raised and evaluated in a rational way. The team

should operate on a consensus basis and recommen-

dations should be biologically and [Ktliticaliy viable. It

can be difficult to unify diverse perspectives, goals,

and values, but an effective coordinator can enhance

the exchange of information and ideas and keep par-

ticipants on an equal footing (Clark and Harvey 1988,

Clark and oUiers 1989). Clark and others (1989) sug-

gested the recovery team function as an organization

parallel to the managing agency or agencies, as has

been done in private businesses. That is a suggestion

that we endorse.

Endangered sf>ecies programs would also gain

credibility if team decisions were published and peri-

odically subjected to critical review by recognized spe-

cialists not employed by the lead agency (Goldstein

1992, Marshall 1992). This policy review is necessary
to ensure a continuous focus on

biologically sound

management (the National Science Foundation, Na-
tional Institute of Health, and the US Environmental
Protection Agency have established such protocols).
There should also be no constraints on publicly dis-
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cussing recovery team decisions. After all, public tax

money pays for a large part of the program, and the

public deserves to know how their money is spent.
Much of the above-mentioned process for endan-

gered species decision making has been implemented
in Canada, with nongovernmental organizations con-

tributing a great deal of sdcntific expertise (Prescott

and Huicfains 1991). In the United States, the recov-

ery of Padfk salmon ipedes addressed geographical,

political, and economic problems, and it focused on

ecosystem needs in endangered spedcs recovery pol-

icy (Volkman 1992). That coundi consisted ofa group
of specialists, not representatives ofdominating agen-

cies; they designed recovery efforts as a scries oftestable

hypotheses and quickly adapted management strategies

(Volkman 1992). Similarly, from 1985 to 1988, an ad

hoc team staffed by members of the Captive Breeding

Specialist Group (lUCN/SSQ and the American Associ-

ation of Zoological Parks and Aquariums provided ex-

pert advice to theWyomingGame and Fish Department
and the US Fish and Wildlife Service that was critical in

the inception and early success ofthe black-footd ferret

captive breeding effort (Miller and others 1993), The
National Research Council has been recently asked by
the US Fish and .Wildlife Service to form committees

and make reooiBmendations for several endangered

species' recovery programs.
Once the recovery team has outlined priorities, it

would send those recommendations to the national

agency mandated to direct recovery of threatened

and endangered species (ifthe recovery effort is inter-

national, then an international, interagency working

group could coordinate). It is imptortant that national

(international) policy be determined at the national

(international) level. The formation of national (inter-

national) p>olides, however, does not imply exclusion

of local concerns, but rather their integration into a

larger consistent whole. Clearly, management needs

can not be solved by a single "cookbook" approach, as

many endangered species occur in a wide variety of

habitats and climatic conditions, and those situations

cannot be reasonably managed by a single "recipe."

Executing the Plan

When assigning implementation tasks, the national

agency or interagency working group mandated to

direct recovery may wish to divest some (or all) of its

responsibilities to other organizations. For example,

responsibility for captive breeding may be given to

professionally managed zoological parks; field re-

search may be allocated to private conservation orga-
nizations or independent researchers; or a local popu-
lation may be managed by a local wildlife agency. If

this occurs, the implementing organization should ac-

cept responsibility for its role via a contractual arrange-

ment with the lead agency. The contract would reduce

the probability of policy change during implementation
and would help assure that all patties clearly under-

stand their responsibilities and commitments.

For example, in the United States, such a contrac-

tual arrangement could function through the US Fish

and Wildlife Service permitting process and the Sec-

tion 6 funding that the US Fish and Wildlife Service

allocates to state agencies involved in endangered spe-

cies recovery efforts. The permitting process could

function with proposals published in the Federal Reg-
ister for comment, or comments on proposals could

be supplied to the US Fish and Wildlife Service by the

recovery team.

The contractual arrangement would include a re-

view of progress by the recovery team at least annually

and, in case ofa crisis, on an emergency basis. Reviews

arc necessary to: (1) evaluate performance by the con-

tractor and (2) redirect policy recommendations. If

the individual or organization handling a task did not

attempt to meet the contraaual arrangement, then

the agency mandated to direa recovery could termi-

nate the relationship and extend funding and permits

to another individual or organization. While it may be

difficult to prevent serious deviation by implementing

organizations, the review process would allow the situ-

ation to be quickly identified.

In conclusion, these changes would link authority

with responsibility and that would heighten overall

performance in any recovery effort. With no expert

team, no review, and no accountability, the situation

can become tyrannical, and it will likely produce many
of the pitfalls discussed in the first part of this paper.

This does not mean that an inefficient program would

not make progress toward recovery. There are recov-

ery efforts that are considered successful by many

people, but that still encounter programmatic prob-

lems (admittedly, success has various definitions over

differing time frames and different contexts). The

point is, even "successful" programs may have their

effidency handicapped by organizational problems. It

is, therefore, our belief that significant improvements
can be made to many recovery programs by address-

ing organizationally the variables that defme the very

basis of operation.

Acknowledgments

We want to acknowledge the discussion and critical

advice of Lou Hanebury, Tim Clark, Dean Biggins,

and Larry Shanks.



505

644 B. Miller and others

Literature Cited

Allison, C. T. 1971. Essence of decision: Explaining the

Cuban missile crisis. Scott, Forcsman and Co., Glcnvicw,
Illinois. 338 pp.

Bean, M. J. 1992. Issues and oontrovenies in the forth-

coming reauthorization battle. Endangered Speda Update
9:1-4.

Bjon, L. L. 1984. Strategic management: Planning and im-

plcmeatation (cases and ooocepts). Harper and Row, New
York, 992 pp.

Oari. T. W. 1986. Professional exceUence in wrildlife and
natural resource organizations. Renewable ReururceJournal
4:8-13.

dark. T. W. 1992. Practicing natural resource management
with a policy orientation. Environmental Management 16:

423-433

Clark, T. W., and J. R. Cragun. 1991. Organization and

maiugement of endangered spedcs progranu. Endan-

gered Species UpdaU 8:1-4.

Clark, T. W, and A. H. Harvey. 1988. Implementing en-

dangered species teoovery policy: Learning as we go? En-

dangered Species Update 5:35-42.

Clark. T. W., and S. R. Kellert. 1988. Toward a policy para-

digm of the wildlife sciences. Renewable Resources Journal
6:7-16.

Clark, T^ and R. Westrum. 1987. Paradigms and ferrets.

Social Studies cf'^idenun-.i-Sl.

dark. T. W., an^TR. Westium. 1989. High performance
teams in wildliie conservation: A species reintroduction

and recovery example. Emmmmental Management IS:

663-670.

dark. T. W., R. Crete, and J. Cada. 1989. Designing and

managing successful endangered species recovery pro-

gnms. Environmental Management 13:159—170.

Clark. T. W., E. D. Amato. D. G. Whitemore. and A- H.

Harvey. 1991. Policy and programs for ecosystem man-

agement in the greater Yellowstone ecosystem: An analy-
sis. Consmxitim £to&)0 5:4 12-422.

Oark, T. W.. P. Schuyler. T. Donnay. P. Curiee, T. Sullivan,

P. Cymerys, L Sheeline, R. Reading, R. Wallace, A.

Maicer-BatUe, Y. Deftetes, and T. Kennedy, Jr. 1992.

Conserving biodiversity in the real world: Professional

practice using a policy orientation. Endangered Species Up-
date9:b-i.

Duda, M. D. 1991. A bridge to the future: The wildlife

diversity fimding initiative. Western Assodaiion of Fish

and Wildlife Agencies, 32 pp.

Galbraith, J. R. 1977. Organizational design. Addison-Wes-

ley, Reading, Massachusetts, 426 pp.

Gibbons, A. 1992. Mission impossible: Saving all endan-

gered species. Science 256: 1386.

Goldstein, B. D. 1992. Science at EPA. Science 255: 1336.

Greenwalt, L 1988. Reflections on the power and potential
of the endangered spedes act. Endangered Species Update
5:7-9.

Hamilton. D. P. 1992. Better science at EPA? Science 255:

147.

Harrison, R. 1972. Understanding your organization's

character. Harvard Business Review May-June:119-
128.

Homockcr, M. 1982. Letter to the editor. The Wildlifer No-

vember-December:5 1-S2.

Jackson, J. A. 1986. Biopolitics, management of federal

lands, and the conservation of the red-cockaded %raod-

pecker.AmmomBmif 40:1 162-1 168.

Jackson, J. A. 1987. Red-cockaded woodpecker. Audubon

Wildl^e Report 1987:479-493.

Jackson, J. A., P. Ramey, and B. J. Schardien. 1977. The
red-cockaded woodpecker in north Mississippi Mississippi

KiU 1:14-17.

Janis. I. L- 1972. Viaims of group think: A psychological

study of foreign-policy decisions and fiasooes. Houghton
MifHin. Boston, 245 pp.

Kellert, S. R. and T. W. Clark. 1991. The theory and appli-
cation of a wildlife policy framework. Pages 17—36 m
W. R. Mangun and S. S. Nagel (eds.). Public policy issues

in wildlife management. Greenwood Press, New York.
196 pp.

King, W. B., J. A. Jackson, H. W. Kale, U, H. F. Mayficld,
R. U Plunkett. Jr., J. M. Scott. P. F. Springer, S. A. Tem-

ple, and S. R. Wilbur. 1977. Report of the committee on

conservation, 1976-77: The recovery tean>-recovery plan

approach to conservation of endangered spedcs: A status

summary and appraisaL Auk 94(4, suppL):lDD-19DD.

Kohm. K. A. 1991. Balancing on the brink of extinction:

The Endangered Spedes Act and lessons for the future.

Island Press, Washington, DC, 3 18 pp.

Ligon. J. D.. P. B. Staccy, R. N. Conner, C. E. Bock, andC S.

Adkissoo. 1986. Report of the American Ornithologists'
Union committee for the conservation of the red-cock-

aded woodpecker. Au* 103:848-855.

Lindblom, C. E. 1980. The policy-making process. Prentice-

Hall, Englewood Cliffs. New Jersey. 131 pp.

Loucks, O. U 1992. Forest response research in NAPAP:

Potentially successful linkage of policy and science. Ecolog-
ical Applications 2A 17-123.

Marshall, E. 1992. Science and science advice in favor at

EPA. Scini« 255: 1504.

May, R. M. 1986. The cautionary tale of the black-footed

ferret. Nature 320: 13-14.

McFarlane, R. W. 1992. A stillness in the pines: The ecology
of the red-cockaded woodpecker. W. W. Norton, New
York.

Miller, B., D. Biggins, L. Hanebury, and A. Vargas. 1993.

Reintroduction of the black-footed ferrec Pages 455—464
m G. Mace and P. Olmney (eds.). Creative conservation:

Interactive management of wild and capuve animals.

Chapman-Hall. London.

Montgomery, P. 1990. Science friction. Common Cause

November/December:24-29.

O'Connell, M. 1992. Response to: "Six biological reasons

why the endangered spedes aa doesn't work and what to

do about ic" Conservation Biology 6: 140-143.

Perrow, C 1986. Complex organizations: A critical essay,

3rd ed. McGraw-Hill, New York, 307 pp.

Phenide, C. K. and J. R. Lyons. 1973. Tactical planning in

fish and wildlife management and research. US Depart-

92-528 96-17



506

Endangered Species Recovery Programs 645

ment of Iiuerior Fish and Wildlife Service Research Pub-
lication 123. Washington. DC. 15 pp.

Prescott,J^and M. Hutcfains. I991.Jotning efforts for pres-
ervation of biodiversity. Transattoms ofthe }6th North Awut-
ican WiUBfe and Natural Raourca Conference 227-232.

Reading. R. P, T. W. dark, and S. R. Kelleit. 1991. To-
wards an endangered species reintroduction paradigm.
Endangered Spedet UpdaU 8:1-4.

Rohlf. D. J. 1991. Six biological reasons why the Endan-

gered Species Aa doesn't wori—and what to do about '«.

ConserpatioH Biotogj 5:273-282.

Schon. D. A. 1983. The reflective practioner. Basic Books,
New York, 374 pp.

Snyder. N. R. F. 1986. CaCfomia condor recovery- program.
Pages 56-71 m S. E. Stenner, C M. White, and J. R.

Parrish (eds.). Raptor conservation in the next SO years.

Raptor research report 5. Raptor Research Foundation,

Hasting, Minnesota.

Snyder. N. R. F.. and H. A. Snyder. 1989. Biology and
conservation of the California condor. Current Ormthotogj
6:175-267.

US General Accounting OfTicc. 1988. Endangered species:

Management improvements could enhance recovery prx)-

giam. GAO/RCED-S9-5. 100 pp.

US General Accounting OfTicc. 1989. Spotted owl pet-
ition evaluation beset by problems. Report No. RCEO-89-
79.

Voikman. J. M. 1992. Making room in the ark: The Endan-

gered Species Act and the Columbia River Basin. Environ-
ment 34:18.

Warwick, O. 1975. A theory of public bureaucnKy: Politics,

personality, and organization in the Slate Department.
Harvard University Press, Cambridge, Masochujcus.
252 pp.

Weinberg. D. 1986. Decline and fall of the black-footed

ferret. Natural History February:63-69.

Wemmer. C. and S. Derrickson. 1987. Reintroduction: The
zoologists dream. Pages 48-65. m Annual Proceedings.
American Association of Zoological Parks and Aquari-
ums. Wheeling West Virginia.

Yaffee. S. L. 1982. Prohibitive policy. MIT Press, Cam-
bridge. Massachusetts, 239 pp.



507

CALIFORNIA CONDOR
Gymnogyps californianus

Description: The California condor is a large, distinctly marked vulture, with a nine

foot wingspan and glossy black feathers and white markings on its wings. A dark
ruff borders its bald head and neck.

Range: There are no California condors in the wild. The last remaining condors
lived in Los Angeles and Santa Barbara counties in California. They are thought to

have formerly ranged along the Pacific coast from Canada to Mexico and across the

southern United States; Pleistocene condor bones have been found as far east as

Florida and even upper New York state.

Habitat: Condors inhabited California mountains and foraged in the flat plains and
coastal areas.

Diet: Condors are carrion eaters, feeding on the carcasses of dead deer, cattle and

sheep. In former times, when their range was wider, it fed on elk and pronghorn
antelope carcasses and on dead seals, whales, and fish along coastal regions.

Social Organization: Condors are monogamous and pair for life. The female lays
one egg per season in cliff caves with a sandy substrate. If an egg is broken or taken

early in the breeding season they will often lay another. From egg to independence
may take over two years.

Conservation Status: There are no California condors left in the wild. One to three

captive produced young may be released to the wild as early as late 199L They are

listed as an endangered species in the lUCN Red Book, endangered by the U.S. Fish
& Wildlife Service and as an Appendix I species under CITES.

Threats to Survival: California condors were eliminated in the wild by a variety of

factors, including lead poisoning caused by eating carrion shot by hunters. Other
causes of the condor's demise were pesticide poisoning which weakened its eggs,
accidental and deliberate shootings, strychnine and cyanide poisoning intended for

coyotes, collisions with high power lines, changes in its habitat due to higher
human population and a naturally low reproductive rate.

Zoo Programs - SSP: At present, zoos represent the only hope for the California

condor. There are only 40 condors in the world- held at San Diego Wild Animal
Park and the Los Angeles Zoo. In these zoos, condors have laid eggs which have
been successfully hatched. California condors are managed with Andean condors
under a single SSP program. A studbook was recently completed for the California

condor.
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Conservation: To reduce the threat of lead poisoning, pure copper bullets are being
investigated as an alternative for deer hunting within the future condor range.
Protected areas being considered for the reintroduction and conservation of condors
include areas outside California such as the Grand Canyon in Arizona and Grey
Ranch in New Mexico.

Reintroduction: Female Andean condors have been released at test sites for
California condor reintroduction. Since they have a similar diet and range, the
Andean condors' progress should be an indicator of how California condors might
fare in these areas. The released condors are being encouraged to eat only carcasses
set out by the species manager. It is felt that California condors' foraging patterns
must be influenced in a way to help them adapt to a modern world, which would
require keeping them fed in protected areas a great proportion of the time.

Contacts:

SSP Coordinaton

Studbook Keeper

Mike Wallace, Ph.D.

Los Angeles Zoo
5333 Zoo Drive

Los Angeles, CA 90027

(213)666-4650

Cindy Kuehler

Zoological Society of San Diego
P.O. Box 551

San Diego, CA 92112-0551

(619) 557-4567

rev. 5/94
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RED WOLF

Canis rufus

Description: The Red wolf's name is misleading, as its coat ranges from tawny,
cinnamon red, grey or black. At 40 to 80 pounds, it is slightly smaller than the Grey
wolf, but larger than the coyote.

Range: The Red wolf formerly ranged over the entire southeastern United States,

from the Atlantic Coast to Texas and Oklahoma.

Habitat: The Red wolf can adapt easily to live in a variety of habitats, but will often

avoid agricultural areas.

Diet: Their diet is primarily made up of small animals, especially rabbits and hares,

raccoons, squirrels, rodents and fish, but it will also hunt deer.

Social Organization: Unlike the Grey wolf, the Red wolf does not live in packs but

more often in pairs or small family groups. Red wolves breed once a year and have

litters of two to eight pups.

Conservation Status: Pure Red wolves are thought to be extinct in the wild, though
Red wolf-coyote hybrids may still be found. It is listed as an endangered species by
the U.S. Fish & Wildlife Service, and the lUCN Red Data Book. Pure Red wolves

are now restricted to small reintroduced groups at Alligator River National Wildlife

Refuge, NC; Great Smoky Mountains National Park, TN; Horn Island at Gulf

Islands National Seashore, MS; Bull's Island at Cape Romain National Wildlife

Refuge, SC; and St. Vincent's Island National Wildlife Refuge, FL.

Threats to Survival: Three problems reduced the Red wolf population-- hunting of

the wolves as a livestock predator, destruction of its habitat through logging and

agriculture, and hybridization with coyotes. As the wolf has retreated, the coyote
has expanded its range to fill the Red wolf's predatory role.

Zoo Programs - SSP: The Red wolf is the first SSP to be combined with a U.S. Fish &
Wildlife Service Recovery Plan. All of the Red wolves in the program are owned by
U.S. Fish & Wildlife Service and are loaned under a special permit for breeding. It

was decided that the only way to save the Red wolf was to capture the remaining

pure wild stock and establish a captive breeding program. There are currently about

180 captive and 55-60 free ranging Rod wolves, up from 14 wild-caught wolves in

1984.

Conservation: The SSP and reintroduction programs are part of the Recovery Plan

for the Red wolf administered by the U.S. Fish and Wildlife Service.
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Education: Generating local support for Red wolf reintroduction is crucial to the
success of the program. Meetings with area residents, hunters, livestock owners,
state and local agencies help to dispel any fears, address concerns and produce
enthusiasm for the project.

Reintroduction: The goal of the reintroduction program is to establish several
viable populations of Red wolves in select areas of their historic range. Prior to
release the wolves are acclimated at the release site and gradually weaned from a

daily diet of commercial dog food to twice weekly meat feedings. The wolves are
then processed (vaccinated, wormed, blood drawn, weighed), fitted with a radio
collar and released. Approximately 70% of the free-ranging Red wolves inhabiting
the mainland reintroduction sites have been born in the wild.

Contacts:

SSP Coordinator: Will Waddell
Point Defiance Zoo & Aquarium
5400 North Pearl Street

Tacoma, WA 98407

(206) 591-5337

Reintroduction: V. Gary Henry
USFWS
330 Ridgefiold Ct.

Ashevillo, NC 28806

rev. 5/94
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BLACK-FOOTED FERRET

Mustela nigripes

Description: The black-footed ferret is a small weasel-like animal with a black mask

around its eyes and black legs and feet. It is between 18 and 22 inches long, including

its tail. It weighs up to 2 1/2 pounds.

Range: Through captive breeding, the black-footed ferret once again occurs in the

wild at Shirley Basin, Wyoming, where they were reintroduced first in 1991. The last

known population in Meeteetse, Wyoming, succumbed to canine distemper. The

survivors were removed to captivity. It is thought to have formerly ranged from

Mexico to Canada through the western plains states.

Habitat: The black-footed ferret lives almost exclusively in prairie dog towns of the

Great Plains. Prairie dog towns are a community network of prairie dog dens and

tunnels that can be hundreds of acres. Black-footed ferrets also den in prairie dog
burrows.

Diet: Prairie dogs, which are often equal or larger in size than the ferret, make up
90% of the its diet. Its diet is occasionally supplemented with rabbits and rodents.

Social Organization: Black-footed ferrets are thought to be solitary hunters which

use a range of around 100 acres each. A male ferrets territory may overlap that of

several females with which he mates. Females raise alone a litter of about three to

four kits. Black-footed ferrets live underground as much as possible in order to

avoid their natural enemies, which are hawks, bobcats, owls, badgers and coyotes.

Threats to Survival: The decline of the black-footed ferret is almost entirely due to

government-sponsored poisoning of prairie dog towns and development of farms,

roads, towns, etc. over prairie dog colonies. The highly specialized ferret relies on

prairie dogs for food and shelter. Prairie dog towns have been reduced by 98% since

the turn of the century, though recent studies have proven that the grass-eating

prairie dogs are not significant competition with livestock for forage. The final blow

to the wild ferrets came in the form of canine distemper, which is always fatal. Any
unknown groups of ferrets that may remain in the wild are almost certainly

inbreeding.

Conservation Status: Recently considered by many to be the most endangered
mammal in North America, the black-footed ferret is listed as an endangered species

by the U.S. Fish & Wildlife Service and the lUCN Red Data Book. Sightings of

black-footed ferrets are frequently reported, but in most cases these can be traced to

escaped domestic ferrets, which are often mistaken for black-footed ferrets.
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Zoo Programs -- SSP: The captive breeding program began with just 18 animals at

the Wyoming Game and Fish Research Facility. Fortunately, the ferret breeds readily
in captivity, like its close relative, the mink. This population has increased to about
330 animals, which are split between the Wyoming facility, Omaha's Henry Doorly
Zoo, Louisville Zoo, Cheyenne Mountain Zoo, the National Zoo's Conservation
and Research Center, the Phoenix Zoo and the Metropolitan Toronto Zoo. The
program has four goals: successful captive breeding, conservation education, habitat

preservation and teaching captive ferrets survival skills before they are reintroduced
to the wild. One recent development in the program was the successful artifical

insemination of three black-footed ferrets, resulting in seven kits.

Conservation: Efforts are underway to end government subsidies for prairie dog
poisoning, because their towns support not just black-footed ferrets, but an entire

ecosystem of prairie life. Other prairie dog town inhabitants such as burrowing owls
and mountain plovers are also threatened when prairie dogs are poisoned.

Education: The century-old beliefs of ranchers concerning prairie dogs cannot be

changed overnight, but hopefully they can be persuaded to allow prairie dogs to

coexist with their cattle.

Reintroduction: Black-footed ferrets have been released in the Shirley Basin of

Wyoming. The reintroduction appears successful, and it is hoped that they can be

permanently established there within the next few years. Reintroductions are being
planned for other states where black-footed ferrets formerly occurred.

Contacts:

SSP Coordinator: Tom Thorne

Wyoming Game & Fish Department
University of Wyoming
Box 3312

Laramie, WY 82071

(307) 766-5629

rev. 5/94



513

American Zoo and

AQUARI17M Association

03 August 1995

The Honorable Dirk Kempthorne
Chairman
Subcommittee on Drinking Water, Fisheries and Wildlife
415 Senate Hart Office Building
Washington, DC 20510

Extcuiivt Office and Dear Chairman Kempthorne,
Conservation Center

7970D Old r,eorgeio«m Rd. Thank you for the opportunity to provide testimony before
Bethesda, Maryland 20814 the Senate Subcommittee regarding the reauthorization of
Tel: 30IW 7777 (zhe Endangered Species Act. In this correspondence, which
Fa«:30i-907298o „g requBst be made part of the record, we would like to

briefly follow up on several issues raised during the
question and answer period that may be useful to you and
other Subcommittee members.

The American Zoo and Aquarium Association (AZA) believes
the most prudent and cost effective way to preserve
species is to protect their habitat. As a result of this
belief, we also believe captive breeding for
reintroduction should be used as a last resort. However,
captive breeding for developing husbandry methods,
conducting research, and retaining genetic variation
should begin well in advance. It is important that early
efforts at captive breeding are encouraged so the captive
breeding community can respond quickly and with the proper
e.xpertise if requested. In the past the AZA has had the
good fortune of having experience with similar species
which has allowed us to assist endangered species such as
the California condor and the black-footed ferret. If we
do not plan ahead, this may not always be true.

The AZA also supports the creation of incentives and
regulations that encourage private-public partnerships in
the protection of endangered species. The evolving
recovery program for the black-footed ferret is an
excellent example of success in this area. This program
is a cooperative effort led by the USFWS and involving
several federal and state wildlife agencies, nongovernment
organizations, private businesses, and private landowners.
It is also important that recovery allow multiple use when
possible. At this time there appears to be no reason why
release sites for black-footed ferrets cannot also support
hiking, back-packing, cattle grazing and other
nondestructive uses. It is our hope that this excellent
program which is moving forward in a cooperative, multiple
use effort will not be hampered by proposed cuts in the
USFWS budget.

Founded tn 19?4 as the Amencan AssoostNin ol Zootogical Pvta wd Aquanums to sucpon member^p eicdtence in conservation eduuiion scenct and recre^hon
^^^!^
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We would also encourage the Subcommittee to examine the
system being implemented for the endangered Wyoming toad
regarding the need to search private lands for toads and
curtailing the use of pesticides on private lands. This
innovative program, developed with the cooperation of
public and private partners, sets a given number of
searches for the toad on private lands within a given time
period. If no toads are discovered, the land use
restrictions are eased with respect to insecticide
application. There is also an effort to assist landowners
in using alternative control agents rather than
insecticides. As an added note the toad's captive
breeding program has recently shown great success with
Wyoming Game and Fish and several AZA zoos.

Thann you for this opportunity to provide additional
information to the Subcommittee. If you have any further
questions or need additional information, please do not
hesitate to call upon us at the AZA.

Sincerely,

'^(^^^ ^
VJg2^^

Robert J. Wiese, Ph.D.
Assistant Director for Conservation and Science

Kridtirf Vehrs
Depilty/ Director
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Statement of Jeff Cilek, Program Director, The Peregrime Fund. Boise, ID

Good morning. Thank you for the opportunity to testify before the Subcommittee
on Drinking Water, Fisheries and Wildhfe. I am Jeff Cilek representing The Per-

egrine Fund.
I would like to use my time today to provide a brief historical overview of The

Peregrine Fund, discuss some of our conservation programs, and then discuss a spe-
cific problem we are having with some of the current environmental laws.

INTRODUCTION

The Peregrine Fund is a non-profit conservation organization headquartered in

Boise, Idaho. The organization was founded in 1970 at Cornell University in re-

sponse to the catastrophic decline of the Peregrine Falcon throughout much of North
America. The efforts to save this species resulted in breakthroughs in the field of

endangered species research.

In addition to the Peregrine Falcon. The Peregrine Fund is involved with species
such as the Harpy Eagle, California Condor, Philippine Eagle, Aplomado Falcon,
Mauritius Kestrel, Orange-breasted Falcon, Hawaiian forest songbirds, and other

species.
The Peregrine Fund also has numerous other conservation projects around the

world that focus on preserving endangered environments (e.g. forests, wetlands, etc.)

and improving local people's conservation ability. These programs are in Madagas-
car, Guatemala, Kenya, and elsewhere.
We strongly believe in cooperative efforts involving individuals, organizations, cor-

porations, and government, a belief that has been the cornerstone of the program
to restore the Peregrine Falcon.

We are a results oriented organization that works locally, nationally, and inter-

nationally. Preserving highly visible, popular, far-ranging species results in many
benefits. By focusing on raptors and other birds and their ecological requirements,
and providing sufficient protection to sustain viable populations, we are using birds

to provide an umbrella oi protection for the diversity of life and the entire ecosystem
associated with them.

peregrine falcon

When The Peregrine Fund was founded in 1970, there were no known pairs of

Peregrine Falcons nesting east of the Mississippi River and they were 80 or 90 per-
cent gone in the West. Experts from around the world were convinced that DDT and
other organochlorine pesticides had been responsible for unprecedented population
crashes of the falcon in both Europe and North America.

Many scientists feared that the Peregrine might disappear from most or all of its

range in North America. Against that background of concern, a number of biologists
and falconers felt that captive breeding might be a way to save the bird. Fueling
this hope was the fact that the Peregrine Falcon had once been bred successfully

by a German falconer during World War II.

Fortunately, in 1972 the first EPA Administrator, William Ruckelshaus, convinced
President Richard Nixon's to ban the use of DDT in 1972 for nearly all purposes
in the USA. There was hope that the environment would soon be clean enough for

the reappearance of the Peregrine and that by proper release of captive bred falcons,

the species had a chance.

Shortly afler President Nixon signed the Endangered Species Act in 1973, the

founder of The Peregrine Fund, Dr. Tom Cade, felt that the meat of the law was

right up front in the "Findings" section which states: "The Congress finds and de-

clares that . . . encouraging the States and other interested parties, through Fed-

eral financial assistance and a system of incentives, to develop and maintain con-

servation programs which meet national and international standards is a key to

meeting the Nation's international commitments and to better safeguard, for the

benefit of all citizens, the Nation's heritage in fish and wildlife."

Dr. Cade also found in the Act the statement: "It is further declared to be the

policy of the Congress that tdl Federal departments and agencies shall seek to con-

serve endangered species and threatened species and shall utilize their authorities

in furtherance of the
purposes

of this Act."

This language provided the opportunity for some moral persuasion. Dr. Cade went
to the U.S. Araiy at the Aberdeen Proving Grounds in Maryland in the Chesapeake
Bay. At the time there was an individual doing some work on Bald Eagles. After

reviewing this policy statement he convinced the Army to provide The Peregrine
Fund with $15,000 if the Fish and Wildlife Service would match it. The Service

agreed and we received our first Federal contract to release Peregrine Falcons.
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That was the beginning of a remarkable national and international cooperative

effort to restore thf Perefrine Falcon, an effort which is probably unoarafieled m
Sfe conservation. For the past 20 years, all of the main

Federajand
holding

agencies have been involved both as funders and as active participants in the
field^

In addition numerous other orgamzations provided assistance. These included State

wildlife agencies, cities, counties, universities, conservation groups, foundations

utility companies, mining companies, oil companies, timber companies, insurance

romnanies banks, hotels and many, many others.
^ , t ..

• r>

Ss y?u know Mr. Chairman, late last month the Secretary of the Interior Bruce

Babbitt announced a proposal to delist the Peregrine Falcon. The population of the

tod has risen from less than 50 pairs in 1970 to over 1,000 pairs now. Essentially

there are as many Peregrine Falcon now as there ever have been. We will continue

with our rStS-aSns for the next few vears with releases in Idaho. Montana. North

Carolina Virginia, Wyoming, Idaho, Washington, and Oregon.

We^irnef two important lessons with the recovery of the Peregrine Falcon

First s that the technology developed for the Peregrine Falcon could be adapted

Sr use on other species wWch I mentioned eariier. Second the best way to succeed

in conservation is through the use of common sense, goodwill, and reason.

PERMITTING

What I would like to bring to your attention today are on some of the difficulties

we are having with the Fish and Wildlife Service's permitting process^
Over the past 25 vears, well intended laws designed to protect wildlife have been

enacted Ea?h law was enacted to serve a specific purpose related to the protection

of wiicUife These laws and the applicable regulations promulgated from tKem have

harthe unfortunate side effect of crippling well intentioned conservation orgamza-

tions Obtrrung the necessary permits to undertake conservation of endangered

sDecies is extremely difficult, costiy and time consuming. I dare say that if these

weTtntLntioned'^laws had b^en in effect in 1970 we probably would have had a

much more difficult time recovering the Peregrine Falcon.

Let me attempt to provide some examples.

INTERNATIONAL

Under the terms of the regulations stemming from Endangered Species Act for

the ConventionTn International Trade in Endangered Species of Wild Flora and

Fauna "ciTES), a permit is required from the exporting country and from the im-

Dortine country for each specific event being undertaken. Ho,^,,^
Fo? exampl? The Pere^^ne Fund has been working with the very rare Harpy

Eade for S?eral years. It is a two-pronged effort where we are building a breedingS arourTead^uarters in Boise and undertaking habitat level studies in South

Wrica. The goal'of the program is to return young Harpy
Eag^^^^^^^^^

Boise

tn flrpas where the species has been extirpated in South and Central America.

Ove^therast few years we have identified several candidates for captive breeding

in South AiSerican countries, primarily in Venezuela and Ecuador. Under the terms

of CITES^ export permit is Required from the Venezuelan government, the export-

ing countA and anTZort perSiit is required from the United States government

thi 'mpSg country. Although both countries are operating under the terms of the

s^eTreaty,'it takS approximately 3 weeks to ^btam the
per^^t fym th^

Ven-

ezuelan government and 7 months to obtain the permit from the United
btates^

K is veTi expensive and time consuming for a U.S. orgamzation like The Per-

egrine FuSd toCud a reputation in a foreign country to work with these species.

Th2 unnecessary delays encountered trying to obtain a permit from
o^r

own govern-

ment a?e embarrassing at best and at worst can cause programs lo be halted. More

Siportantfy is Se fecf that instances have occun-ed where Harpy Eagles have died

-flr^^!^ ^aTtTai^^w^eTalVpe^sfv^rYf
an^^^^^^ our breeding stock

to\eTpSrs. UnSrt'LU, our
Perm^ng problem is not ove. Additional permits

will be required to return the young to Central and South America.

Please allow me to use another example to explain this.

not without some unnecessary permitting problems. limited win-
Timing is critical to successfully reintroduce a

spe^^^^^tripd Beiinnir? one year
dow of opportunity in which a young bird can be ^^established

Be^nmng
one year

in advance we were unable to obtain the necessary permits from the U.S. Govern
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ment to return Mauritius Kestrels to Mauritius. These delays ultimately forced us

to move the program to the United Kingdom.
Information required for every permit is similar in nature to the previous permit,

especially if the permit is for the same species. On one occasion when The Peregrine
Fund had waited 5 months for a permit to import a Harpy Eagle, the Fish and
Wildlife Service contacted us and requested additional information on The Peregrine
Fund's breeding facilities. This information had been submitted with two previous

approved applications. Nonetheless we provided this information and after several

additional weeks of waiting, the Fish and Wildlife Service requested that the same
information be resubmitted using a different size format so that would better fit in

their filing system.

DOMESTIC

CITES permits are not the only problem. Domestic permits are also extremely dif-

ficult. In December 1991, The Peregrine Fund requested renewal of our endangered
species permit for Peregrine Falcons. In July 1992 the Fish and Wildlife Service re-

quested resumes of all subpermittees on the permit. In August 1992, the Fish and
Wildlife Service faxed us and requested that we provide "a brief

description
of the

activity each person will be conducting under the permit and whether that individ-

ual will be working alone or under supervision of more experienced people." At this

point we indicated that the "game had gone beyond reason" and simply told the

Service that if they felt The Peregrine Fund did not have necessary qualifications
to work with Peregrine FaJcons then they should not issue us the permit. The per-
mit was issued soon thereafter.

Fortunately, the permitting issue does not appear to be a partisan issue. We have
had equally bad luck with Republican and Democratic administrations attempting
to have it changed. Over the years we have had several meetings with the Service

to discuss the problem and see what might be worked out. The meetings have been
cordial but fruitless.

Another fortunate aspect is that the import/export problem does not appear to be

related to CITES. Clearly the Venezuela and Ecuador have more efficient systems.
In addition, it is my understanding that the European Economic Community uses

a reporting system. After an organization is approved it is provided with a stack

of blank certificates. A copy of the certificate is sent to the respective governmental
agency and the original travels with the individual.

I am very confident that The Peregrine Fund is not the onlv organization that

is having these problems. If the Committee had the time to spend, there would prob-

ably be a line of well meaning conservation organizations with similar problems.

PROPOSED SOLUTION

The solution we are proposing is similar to the system used in Europe. The var-

ious laws currently require every "event" to have a separate permit. We are propos-

ing that "organizations" involved in conservation be provided with a blanket permit.
Such a "Conservation Permit" would allow an organization to carry on all activities

which are permitted by the laws listed. The organization would be required to sub-

mit reports annually on the activities they have undertaken. Of course, the Sec-

retary could revoke such a permit for violations of the conditions and standards set

forth.

CONCLUSION

I would like to again thank you for the opportunity to
present

to you the views
of The Peregrine Fund. As you proceed toward the reauthorization of the Endan-

gered Species Act, please keep our concerns in mind.
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MEMORANDUM

To: Honorable Dirk Kempthomc, Chainnan

Senate SubcommitTc on Drinking Water, Fisheries and Wildlife

From: Jeff Cilek, Program Executive

The Peregrine Fund

Date: July 20. 1995

Subject: txplanaiion of Proposed Amendments to the Endangered Species Act.

With this reauthorization of die Endangered Species Act (tSA), the Congress has the

opportunity to refocus and enhance one of the nation's primary environmental lav^s. The

amendments proposed here are intended to deal with some ofiose areas which hamper scientists,

conservation organizations actively working with species, captive propagators and recreational

wildlife enthusiasts.

Thlc I. Issuance of Pennitg.

RcasoBabic Terms and Conditioa« for Permits

Section 10(a)(1) would be amended very slightly to ensure that any conditions or terms

set in permits issued would be reasonable.

Anthoriring the Issuance of Genera] Permits

Many organizations and individuals who actually work and deal with animals pursuant to

ESA authority and other federal lawe, must seek a myriad of special permits. I'he issuance of

several permite for essentially the same purposes is time consuming, expensive, and wastefiil for

the regulatory authority This amendment is intended only for the organJTation or individual who
has worked and continues to work long term on wildlife projects.

A General Permit, by these amendments, may be issued to appropriate organizations and

individuals who have been working under a permit for more than ten years, or who have received

at least 5 permits issued in the aggregate pursuant to the laws listed. A single comprehensive

permit woidd authorize the permittee to carry on all activities which are permitted by the laws

listed. Such a permit would be effective for ten years.
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Any organizaiion or person who does not currently have a pennit must apply for

a new general pennit and be able to demonstrate the same qualifications of ten years or the

issuance of five permits in the aggregate. A general pennit will not bc issued for any

organization who has not met the conditions and standards of previously issued permits.

Many organizations and individuals may continue to work under a single permit

under one of the laws because they do not need or desire the comprehensive authority provided

by this comprehensive general permit

Title n. Captive Bred WUdUfe.

Exemption of Certain Captive Bred Wildlife

Section 9(b)(1) is amended by adding a new subsection exempting second

generation captive bred wildhfe from the ESA and the laws listed pursuant to the General Permit

amendment above. Generally, most biologists conclude that wildlife has become, for practical

purposes, domesticated when it has been bred in captivity for two generations. The amendment

would require the apphcant for exemption to be able to verify, with appropriate records and

proof, that the animal is domestic by the second generation standard. Any domestic animal which

is intentionally and permanently released to the wild would be considered wild and thus be

protected by federal law.

If the animal, even though it is considered domtsticated. is used in some activity

which requires a permit, then there will be some limitation of iu. use by virtue of the limitations

placed on the activity. For example, educational, circus or falconry permitted activities may be

limited by conditions and standards. Consequently, animals used in these activities will be

inherently limited.

Title m. Littffg of SpecteS.

Listing of Resident Species of the United States

The amendments to Section 4 of the ESA arc intended to limit listings to native

species only. Since 1973 the international legal framework has changed dramatically by the

internal efforts of virtually every nation to deal with their own species according to laws or

regtilatory systems similar to our own. The vast majority of the nations are signatories to the

Convention on International Trade in Endangered Species (CITES) and consequently they adhere

to the restrictions placed on species listed on the appendices. The CITES Appendices are the

{^jpropriate common groimd for international listings.

fmb7\l(M99.c
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This amendment limits listings to only those species "naturally occurring within

the territorial boundanes of the United States". This limitation includes all animals which
exi^

p^cnUy within the US. and those which spend some Ume of the year here through

migration.

Even though the ESA lists are restricted to resident species of the United States

soecies listed on the CITES Appendices will continue to be protected. Enforcement of

SSSons on CITES listed species is specifically provided for by Section 9(c), Violation of

Conveniion.

Similarity »f AnD«araP '"> T imitcd hv Marking

Tlie Similarity of Appearance section (4(c)) is amended to limit its application to

subspecies of a species when their geographical regions join or overlap when the
^nids

are

living in the wild. The amendment farther eliminates its application to those animals held or

U^ into captivity which can be appropriately marked and identified. The basis for ±e

application of Similarity of Appearance must be for sound biological reasons, that is, the

imminent and significant threat to the species' well-being.

Title rV. 1V|ft«ltt^9gtioq ff
to 7n*cra«*i'*""< Relationghips.

rnr^jgm Assistance for Non Native Species

Sections 8(a) (b) and (c) arc amended to provide for foreign assistance, when

determined to be appropriat^, for non native species (species not listed on the U.S. lists) when

tiiose species are listed according to die foreign nation's law. The Umted States either by

dircction^f Congress or the Executive Rranch. may believe it is In the United States mtcrest to

assist another nation in the conservation of an endangered or threatened species.

IntpmyTt""'' Investigations oa Listed Spccj^

Law enforcement investigations may be carried out abroad on species listed on tlw

U S lists This section is amended so as to concentrate law enforcement acuvines on U.S.

wildlife Also, this does not prohibit foreign law enforcement agents from travelmg to the United

States for purposes of training and assistance in wildlife matters by Umted Su«s law

enforcement a^cies, nor does this amendment prohibit United States law
^orc^^^^^

from travelmg abroad to enforce iUcgal activities regarding species listed on CITES Appendices.

{inb'ni(U99.c
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Mandatory Reservations hv the United States

The amendments to Section 8A(d) would amend the ESA to require the U.S. to

lake a reservation to a CITES appendix listing which the U.S. delegation voted against during
a Conference of the Parlies. In most cases the U.S. delegation votes against a listiiig but then

refuses to take a reservation to the listing to suppon its position. The U.S. delegation then makes
a repon.

The amendments will require the U.S. to take a reservation to a listing which it

has opposed unle.<«. in a hearing before the appropriate committees of die Congress, it explains

why a reservation ought not be taken. By this means, extraneous politics will be removed from
what should be a purely biological decision.

finb7\10499.c
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AMENDMENTS TO THF. ENDANGERED SPECIES ACT

Title I Issuance of Permits.

Sac lOL Reasonable Terms and Conditions for Permits.

Section 10(a)(1) (16. U.S.C 1539(a)(1) is amended by inserting
"reasonable" after "under such".

Sec. 102. Authorizing the Issuance of General Permits.

Section 10(a) (16 U.S.C 1539(a)) is amended by adding after

paragraph (2) the following new paragraph:

"(3)(A)
- The Secretary may issue a general permit to any qualified

organization or person for any category of activities related to scientific

study, species recovery, captive propagation and any other activities

related to wildlife species permitted pursuant to this Act and the laws
listed in subparagraph (6).

(1) The Secretary shall issue a general permit within 30 days
from the effective date of this Aa to any quahfied
organizaiiun or person who has demonstrated the ability
to handle or recover species for a minimum of 10 years
or who has at least five (5) pennitt in the aggregate
issued pursuant to this Act or the laws hstcd in

subparagraph (B); or

(ii) The Secretary shall issue a general permit within 90 days
of receipt of a completed application from any qualified

organization or person who currently does not hold any
permit but who has demonstrated the ability to handle or

recover species for a minimum of 10 years or who has

received at least five (5) permits in the aggregate and
who has not violated any terms or conditions of any
previously issued permits pursuant to this Aa or the laws
listed in subpeu^graph (B).

"(B)
- A general permit Issued pursuant to subparagraph (A) shall he

effective for a period to be specified by the Secretary, but not less than
ten years after the date of issuance of the permit. The Secretary may
require an annual report or any other specie information but no more

FMB Draft 6 -04/17/95
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often than annually on the activities authorized by the general permit.

Any activity which may be permitted pursuant to subparagraph (A) or

permitted by the Bald and Golden Eagle Protection Act, as amended,

16 U.S.C. 668-668d, the Fish and Wildlife Conservation Act, as

amended, 16 U.S.C. 2901-2911, the Laccy Act Araendmenu of 1981,

18 U.S.C. 42; 16 U.S.C. 3371-3378, the Marine Mammal Protection

Act, 16 U.S.C. 1361-1407, the Migratory Bird Conservation Act, 16

U.S.C 7l5-7l5d, the Migratory Bird Treaty Act of 1918, as amended,
16 U.S.C. 703-712. or the Wild Bird Conservation Act of 1992, P.L.

102-440 shall be consolidated into a general permit to cover all

authorized activities, notwithstanding any law or regulation to the

contrary.

"(C)
- A general permit issued pursuant to subparagraph (A) shall

provide comprehensive authority by eliminating any need for additional

permits from the Secretary. A general permit ts.<5ued pursuant to

subparagraph (A) shall set fonh reasonable requirements and

standards, if appropriate and necessary, that apply to any activity and

may be issued to cover activities for several species or groups of

species or taxa simultaneously.

"(D) - The Secretary may revoke a general permit issued hereunder for
violations of the conditions and standards set therein."

Title n Captive Bred Wildlife. >

Sec 201. Exemptiun of Certain Captive Bred Wildlife.

(a) IN GEhfERAL ... - - subsection (b)(1) of section 9 (16 U.S.C.

1938(b)(1)) is redesignated as subsection (b)(1)(A).

(b) Captive Bred Wildlife Exemption. - - section 9(b)(1) (16 U.S.C (b)(1))
is amended by adding a new subparagraph after subparagraph (A) (as

redesignated by subsection (a) of this section) as follows;

"(B)" Fish or wildlife which are the second generation or later progeny
of fish or wildbfe held in captivity or in a controlled environment shall

be considered domestic fish or wildlife for all purposes and shall not
come under the provisions and prohibitions of this Act and the laws
listed in Section 102(3)(B) unless intentionally and permanently
released to the wild. Any person holding any fish or wildlife or their

progeny as described in this paragraph must be able to demonstrate

i
2 FMB Dnft ^ . 04/17/95
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that the fish or wildlife do, in fact, qualify under the provisions of this

paragraph, and shall maintain and submit to the Secretary, on request,
such inventories, documentation, and records as the Secretary may by

reguladon require as being reasonable and appropriate to carry out the

purposes of this paragraph. Such requirements shall not unnecessarily

duplicate the requirements of other rules and regulations promulgated
by the Secretary.

Title in The Listing Process.

Sec 301. Listing of Resident Species of The United States.

(a) Resident Species. Section 4(a)(1) (16 U.S.C. 1533(a)(1)) is amended
by inserting after "any species" the following: "naturally occurring
within the territorial boundaries of the United States".

(b) Section 4(b)(1)(B) (16 U.S.C. 1533(b)(1)(B)) is amended by inserting
after "species" the following: "naturally occurring within the territorial

boundaries of the United States".

(c) Seaion 4(b)(3)(A) (16 U.S.C. lS33(b)(3)(A)) is amended by inserting
after "to add a species" in the first sentence the following: "naturally

occurring within the territorial boundaries of the United States".

(d) Section 4(b)(7) (16 U.S.C. 1533(b)(7)) is amended by inserting after
"fish or wildlife, or plants" the following: "naturally occurring within the

territorial boundaries of the United States".

(e) Section 4(b)(7)(B) (16 U.S.C lS33(b)(7)(B)) is amended by strildnf
the first phrase beginning with "in the case . . ." and ending with ". . .

fish or wildlife or plants,".

(f) Senion 4(c)(1) (16 U.S.C. 1533(c)(1)) is amended - -

(1) by striking in the first sentence the word "all" in both places
where it occurs before the word "species", and insert the word

"only" in lieu thereof in both places.

(2) by inserting in the first sentence after the word "species" in both

places where it occurs the following: "naturally occurring within

the territorial boundaries of the United States".

FMB Draft 6 - 04/17/ys
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Sec. 302. Similarity of Appearance Limited by Marking.

(a) Section 4(e)(A) (16 U.S.C. 1533(c)(A)) is amended by inserting after

"unlisted species" the following: "that occurs in a separate, non-

contiguous geographical region and when harvested or taken into

captivity it cannot otherwise be identified with an appropriate marker
or other identifying device; and," and by striking the semicolon.

(b) Section 4(e)(B) (16 U.S.C. 1 533(e)(B)) is amended by striking the word
"an additional threat" and inserting in lieu thereof "a significant risk to

the well-being of, and by striking "," and after "species" and inserting
in lieu thereof a ".".

Title rv. Modifications to International Relationships.

Sec 401. Foreign Assistance for Non Native Species.

(a) Section 8(a) (16 U^.C. 1537(a)) is amended by striking in the first

sentence after "endangered species and threatened species" the
remainder of the first sentence and inserting in lieu thereof the

following: "listed by the appropriate management authority of the

foreign country on its lists of endangered species and threatened

species pursuant to its own national law".

(b) Section 8(b)(1) (16 U.S.C. 1537(b)(1)) is amended by striking after

"threatened species" the balance of the sentence and insening in Leu
thereof the following: "listed pursuant to subsection (a) of this section".

(c) Section 8(c)(2) (16 U.S.C. 1537(c)(2) is amended by striking "or

abroad," after "this country", and by striking "abroad" after "professional
assistance".

See. 402. International Investigatiuas on Listed Species.

(a) Section 8(d) (16 U.S.C. 1537(d)) is amended by inserting after "abroad"
the following: "on only species listed pursuant to Section 1533 of this

title".

FMB nraft 6 - 04/17W
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Sec, 403. Mandatory Reservations by the United States.

(a) Section 8A(d) (16 U.S.C. 1537a(d)) is amended:

(1) by striking after "Appendix T or Appendix II of the Convention
"
the words "and does not" and inserting in lieu thereof the

following: "it shall immediately".

(2) by striking after "species" the "," and inserting in lieu thereof a

"." and then by striking the balance of the sentence.

(3) by adding the following new sentence after the amended first

sentence pursuant to this subsection: "If the Secretaiy of Slate

desires not to enter a reservation with respect to that speciex,

the Secretary, within 90 days of not entering the reservation

shall request and be given a hearing by the Committee on

Natural Resources of the House of Representatives and by the

Committee on Environment and Public Works of the Senate to

explain why said reservation should not be entered."

FMB Draft (' - (M/17«5
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Statement of Gerhardus J. Hanekom, Minister of Environment and Tourism,
Repubuc of Namibia

potential impact of the us endangered species act on domestic conservation
programmes in NAMIBIA

additional BACKGROUND TO THE PAPER "SUGGESTIONS FOR THE IMPROVEMENT OF
THE UNITED STATES ENDANGERED SPECIES ACT" SUBMITTED BY BOTSWANA, MALAWI,
NAMIBIA AND ZIMBABWE

Critical issues

Several important aspects of the Endangered Species Act (ESA) are considered to

be detrimental to the successful implementation of wildlife conservation policies
aimed at enhancing the protection status of species outside protected areas as well
as contribute to rural development. The Government of Namibia has severe difficul-

ties in accepting that the U.S. government should take unilateral measures with re-

spect to foreign species without due regard to the obiectives and merits of domestic
conservation programmes in range States. It is of tne utmost important that con-
servation measures, including international regulations, should be compatible with
the conservation policies and programmes applicable to a species in its country of

origin. The most acceptable situation to Namibia would be the deletion of all ref-

erence to foreign species in section 4(a) of the ESA.
In the attached paper titled "Suggestions for the improvement of the United

States Endangered Species Act" suomitted by Botswana, Malawi, Namibia and
Zimbabwe, issues of critical importance are highlighted. We request that the ESA
be revised to ensure that the ESA administrators are obliged to:

• Conduct full and meaningful consultations with the affected foreign govern-
ments before listing a non U.S. species in the ESA;

• Use objective criteria to decide if a species is at risk, and aligning the ESA with
CITES;

• Use cost-benefit analyses to determine whether the conservation benefits of ac-
tions outweigh the costs to the local non-U.S. communitieb.

• Defer under normal circumstances to the foreign nation's determination as to
the conservation strategy that is most likely to protect the species at risk that
reside within that nation's territory;

• Exercise their discretion about "threatened" species in favor of granting exemp-
tions for well-regulated sport-hunting and commercial trade;

• Grant exemptions for non-U.S. specimens (including sport-hunting trophies)
where the use is sustainable (even though the use may not be necessary to re-

lieve population pressures);
• Eliminate penalties against tourists and hunters for violations that are inad-

vertent.

Background
Namibia is a large arid country in Southern Africa with a surface area of approxi-

mately 824,000 km2 (ca. 318,000 sq. miles) and a human population of only ca. 1.6
million. The dominant form of land use is extensive livestock farming mixed with

game ranching and the landscape is largely unaltered from the pre-colonial State.
Most of the country is too arid to sustain high human, livestock or wildlife densities
and direct competition for resources occurs between people, livestock and wildlife.

Transformation of wildlife habitat has occurred where human settlements have ex-
cluded all major wildlife components through domination of scarce surface water
sources. This process is expected to accelerate, particularly in the northern com-
munal lands which support about two thirds of the human population. Emerging
from decades of authoritarian rule and the liberation struggle, this region has be-
come a development priority.
Namibia currently has ca. 13.1 percent of its land surface proclaimed as protected

areas (national parks and game reserves), including three of the oldest, most famous
and largest reserves in Airica, i.e. the Etosha National Park (ca. 22,000 km^), the
Namib-Naukluft Park (ca. 50,000 km^) and the Skeleton Coast Park (ca. 16,000
km^). The Namibian government spends as a percentage of per capita income more
on protected area management, law enforcement and conservation than any country
in Africa except South Africa. In almost every instance, however, protected areas
are still not large enough to contain viable wildlife populations in isolation, largely
because of the general aridity of the region and periodic droughts. Parks are at best

regarded as core protected areas for wildlife populations which also depend on land
used for other purposes.
The transfer of ownership of common game from government to individual land-

owner in 1976 and the subsequent extensive commercial use of this wildlife has
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caused a conservation revolution on land in private ownership. In 20 years, ca. 3500
of the ca. 6000 ranches in private ownership have also become involved in some
form of wildlife utilization; while 435 units have been registered as hunting ranches,
another 130 as game-fenced areas and 184 as private nature reserves, with a total
area of ca. 45,035 km^ predominantly or exclusively used for wildlife-based enter-

prises. There is undoubtedly more ^ame on privately owned land than in the State

proclaimed protected areas in Namibia, and there is presently more wildlife in Na-
mibia than at any other time this century. Significant investment in wildlife use has
occurred and more than 150 establishments operate as tourist or hunting lodges,
many having been developed through foreign investment. Landowners at great ex-

pense have restored to a great extent the original wildlife communities on game
ranches, a process actively encouraged by government.

Thirty-eight per cent of Namibia consists of communal land supporting some two
thirds of the human population, including the poorest sector of the popi3ation. Na-
mibia has not yet been able to slow down its rapid rate of human population growth,
and increasing pressures are exerted on natural resources incluaing wildlife popu-
lations. Wildlife in these regions are under considerable threat and there is a lim-
ited opportunity to prevent the conversion of prime wildlife habitat to other forms
of land use and to use the same incentives to repeat the wildlife recovery experi-
enced on private land. Not only are people increasingly unwilling to absorb economic
losses caused by wildlife, but are expecting development to take place in their re-

gions that would ultimately exclude most populations of large game species. People
are, however, willing to set land and other resources aside for wildlife (in addition
to formally proclaimed protected areas) and continue to live with problematic spe-
cies such as elephants, crocodiles, hippos and lions if they could derive a substantial
benefit. Communal lands hold more than half the national elephant population,
about a third of the black rhino population (the last significant black rhino popu-
lation in Africa that exists outside a protected area), and important segments of the
national buffalo, hippopotamus, leopard, wild dog, and rare antelope populations.

Wildlife populations in some communal lands have recovered to such an extent
that people derive considerable benefit through hunting for their own use, one of

the few examples of legal citizen hunting in Africa.

Conservation Philosophy of the Namibian Government
The Namibian Government is committed to the sustainable use of indigenous

wildlife, and the maintenance of biological diversity, as provided for in the Na-
mibian Constitution. The Namibian government fully recognizes its international re-

sponsibilities to protect wildlife, as can be seen in its active involvement in the
world's conservation agreements and fora. Namibia's protected area network is al-

ready larger than the international norm, but several species are under threat on
communal lands. Namibia is currently revising its conservation laws to give the
same rights over wildlife to people on communal and commercial areas, and has also

initiated the process of drafting comprehensive environmental legislation. The pri-

mary beneficiaries from sustainable use of wildlife on communal lands will in the
near future be the poorest communities in Namibia. It is of the utmost importance
to them that the international markets for wildlife use remain open and are opened
further. Key elements of this policy include:

• promotion of the highest economic value possible for such wildlife through the
most diverse use of wildlife on a sustainable basis, including non-consumptive
use;

• delegation of responsibilities and rights of use to the lowest social level possible,
to ensure that people having to live with troublesome wildlife have an oppor-
tunity to benefit from the same wildlife;

• assisting communities to develop capacity to establish community based wildlife

utilization schemes, including sport hunting and eco-tourism.

Specific Namibian Examples of the Potential Detrimental Impact of the ESA on Do-
mestic Conservation Programmes

Cheetahs: Namibia has the largest remaining population of cheetahs in the world,

f)rimarily

as the result of the extensive farming practices followed, low human popu-
ation density and a relatively intact prey community. More than 90 percent of the

cheetah
popiJation (approximately 2,500-3,000 in 400,000 km^) occur not within the

protectee areas, but on farmland, and are responsible for significant economic losses

on large stock farms and game farms under certain circumstances. The Ministry of

Environment and Tourism estimates that an average of 300 cheetahs are illegally

destroyed on farmland each year. Cheetahs occur sparsely over a large area con-

trolled by so many individual land users that government is unable to provide effec-

tive protection and monitor population trends. The only practical solution is to sup-
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port a conservation scheme which provides incentives for landowners to tolerate

cheetahs, such as increasing revenues available from hunting. Professional hunters
have initiated a scheme to increase the number of cheetahs hunted by tourist hun-
ters and commit a substantial amount per animal hunted for cheetah conservation

and to compensate landowners for economic losses suffered. This scheme will not

work while the cheetah continues to be listed as endangered in the ESA. The cur-

rent ESA listing obstructs Namibian attempts to introduce sustainable use to the

benefit of conservation and is inexorably linked to a decline in the Namibian chee-

taJi population.
Elephant: Namibia has approximately 8000 elephants, almost all of which spend

a part of each year outside protected areas. Elephant crop damage account for major
economic losses amongst tne poorest people in Namibia. Apparent population in-

creases (elephants occur in an area of approximately 80,000-100,000 km^ of north-

ern Namibia and government has not been able to count the entire population fre-

quently) and similar increases in human populations have increased the incidence

of conflicts between people and elephants significantly and rural people are demand-

ing that elephants be removed from their land. The crop-growing season in Namibia
is very short and it is not possible to grow a second crop after the first had been

damaged by elephants. People are justified in blaming elephants for rural impover-
ishment and hardship. The same species could nevertheless potentially be the most
valuable renewable resource to people on marginal lands in parts of Namibia.
The potential revenue that can be generated from controlled use of elephants can

be a significant contribution to local economies, and could outcompete any form of

subsistence agriculture. People will not commit to the development of the elephant
resource rather than subsistence agriculture if there remains a constant threat that

important markets could be closed unilaterally by foreign governments. Namibia

currently has great difficulty in exporting elephant sport-hunting trophies
to the

United States because of the way that the Fish and Wildlife Service (FWS) admin-
isters the ESA. The Act requires that Namibia not only shows that the hunting of

elephants is non-detrimental (as required by CITES) but in addition that hunting
actually enhances the conservation status of the species. The guidelines formerly
and currently used by the FWS appears abstract and capricious. The nature of the

ESA, where a species can be reclassified from Threatened to Endangered without
consultation with the affected range State renders a pragmmatic conservation pro-

gramme highly insecure even when a favorable finding has been made.

* • « « «

Annex: Suggestions for the improvement of the United States Endangered Species
Act" submitted by Botswana, Malawi, Namibia and Zimbabwe.
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REPUBLIC OF NAMIBIA
' '^^

MINISTRY OF ENVIRONMENT AND TOURISM

T«l: (09 264 61) 2842335 4th Floor Swabou Building

Fax: (09 2S4 61) 232057 7 Post Street Mall

Private Bag 13346

Windhoek
FAX TRANSMISSION

TDe Honorable Dirk Kempthome

United States senate

Washington DC 20516

Fax: (09-1-202) 224 5893

1905^7-24

Dear Senator Kempthorne

Senate Hearings on the Endangered Spedes Act

In addition to tho teetimony from the soutrhern African countries at the

Hearings of me subcommittee on Drinking Water, Fisheries and Wildliife, I

would like to highlight two issues of concern end potential misunderstanding

which I feel may not have been adequately addressed during the Hearing due to

time constraints.

Firstly, I wish to stress that community based wildlife management initiatives

have the two equally important objectives of (i) ensuring species survival and

habitat protection outside protected areas by providing economic incentives,

and (2) improving the standard of living of poor rural communities through

sustainable land management practises.

Namibia is in the process of amending togislation
to give communal landholders

tho same rights over wildlife as on privately owned land, a step that has

already been taken by some of our neighbouring countries We see this

initiative as the only way to maintain populations of dangerous, destructive

I » the PkroMncM 3esntaxy

'*^ wsidnoj. setri sz-^^ce
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and predatory species outside our extensive protected areas, This approach

is designed to supplement the traditional conservation measures in place In

Namibia and neighbouring cxjuntries, where central government maintains

extensive networks of proclaimed national parks (including some of the largest

and oldest national parks in the world) and enforces stringent wildlife

protection legislation.

The second issues which i would like to clarify relates to testimony given by
others to the Hearing, which suggests that US citizens subsidize the killing of

wild animals in Namibia and Zimbabwe through the community conservation

programmes supported by U8AID. I want to point out that funds made available

through the tar sighted support of USAIO funds are in fact used for community
development initiatives such as the strengthening of local institutions and

managerial skills, wlldllTe management infrastruaure. environmental education

and the transformation of unsustainable land use practises. At no time hovo

any funds been used to subsidize saterl hunting.

I respectfully request ihai this letter be entered for the record of the

Heahngs and the re-authorization process in the Senate.

I Yours Sincerely

linekom

Minister Of Environmont and Tourism
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Statement of the CAMPFIRE Association of Zimbabwe

the u.s. endangered species act and rural communities in africa

Mr Chairman, distinguished members of the House, Ladies and Gentlemen.
Thank you very much for the opportunity you have accorded me to testify in this

hearing. My name is Stephen Kasere, Deputy Director of a Community based con-
servation programme in Zimbabwe called CAMPFIRE.
Mr Chairman, we the people of the remote parts of Zimbabwe's communal areas

are extremely disturbed
by

the foreign component of your proposed Endangered Spe-
cies Act which we feel will jeopardize our well designed and thought out strategies
of conservation through the CAMPFIRE programme.
But before giving details of CAMPFIRE let me first of all give you a brief back-

ground of my country and the circumstances under which the CAMPFIRE pro-
gramme was born. Zimbabwe, gained its independence in 1980. It has a total land
area of 391,000 square kilometers and a total human population of 10.6 million.

During the colonial era, European settlers claimed the best land, pushing the major-
ity population of black people into arid and semi arid areas which are now called
communal areas.

It is in these communal areas where 55 percent of Zimbabwe's total population
live in abject poverty. The major reasons for such poverty include (a) lack of capital
and infrastructural development during the entire century of colonial rule (b) poor
rainfall and incessant droughts (c) crop damage caused by elephants which break
out of neighboring national parks and (d) shortage of alternative capitfd and arable
land for resettlement.
The colonial government did not concern itself seriously about the development

of the communal areas. As a result most of these areas are without schools, clinics,

boreholes, dams and other necessary instruments for development. Thousands and
thousands of children go to bed hungry every day and the sight of people withering
slowly because of malnutrition and disease are not so uncommon in these areas
where the average annual income of a household rarely amounts to U.S. $100.
However, the biggest source of agony for the rural communities stems from their

geographical location. Most of the communal areas are adjacent to or surround the

country's official wildlife sanctuaries (national parks) which themselves constitute
13 percent of the country's total land area. The most problematic of the species has
always been the elephant whose population over the years multiplied to around
70,000. This figure is well above the parks' official canying capacity which is pegged
at 30,000. The problem with elephants is that they refuse to recognize the officially

designated boundaries and therefore roam around in communal areas where they
destroy crops and homesteads and, at times, kill people in the process.
Having been subjected to such hardships and costs, and with colonial legislation

which denied them rights to hunt or benefit from game in the past, communal peo-
ple (before CAMPFIRE) had developed a strong hatred for these animals and thus

always supported poachers from neighboring countries who hunted these dangerous
animals for their horns and ivory. The much publicized loss of our rhino populations
in Zimbabwe is enough testimony of our people's apathy with animal protectionist
laws of the past, a painful experience which led to loss of species and was respon-
sible for the birth of CAMPFIRE.
CAMPFIRE is a programme which seeks to return the custodianship of wildlife

and other resources to rural communities. In providing rural communities with

proprietorial rights over local resources, CAMPFIRE seeks to establish and
strengthen institutions at village level so that rural communities are equipped to

use their natural resources in a sustainable way and to manage the revenues de-

rived from such controlled wildlife commercial activities. As a synthesis of environ-
ment and development concerns, CAMPFIRE removes the apparent dichotomy be-

tween (a) environment and development and (b) agriculture and wildlife, to con-

stitute a programme of sustainable development which treats wildlife as an addi-

tional component of farming that should be embarked on for commercial incentives.

It is important to mention here that although CAMPFIRE was initiated by a gov-
ernment department, in practice, it is not implemented by a single organization.

Many specific functions such as conducting aerial surveys, institution building,

training, etc. have been assigned out to non-governmental bodies.

However, the Department of National Parks still remain a key player as they
train game guards, set up quotas and monitor the programme. The Department
monitors key species populations to ensure biological sustainability and quotas set

by this department restrict sport hunting offtake to not more than 0.75 percent of

the total elephant population in each concession. The increase in population of ele-

phants in most CAMPFIRE areas suggests that this strategy is sustainable.
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The overall results of CAMPFIRE are very positive and speak for themselves. The

programme which started off with two districts in 1988, has since spread to 25 thus

providing over 3.5 million rural poor with the technical know-how to utilize their

resources.

Sport hunting is the primary source (90 percent) of revenue to the CAMPFIRE
programme. Of this, 64 percent is from sport hunted elephant. Between 1989 and

1992, 12 districts which had received "Appropriate Authority" from the Department
Of National Parks and Wild Life Management to manage and benefit from wildlife

earned more than Z$11.5 million from wildlife based activities, of which over Z$10
million (90 percent) was derived from sport hunting alone. Wildlife based tourism

is a source of income for several districts, but the unsuitable terrain and low wildlife

densities means that tourism is often not a viable alternative to sport hunting.
The bulk of revenues (approx. U.S. $2 million per year) generated have been

poured into development of much needed projects such as schools, clinics and grind-

ing mills whilst a further Z$2.5 million (^spprox. U.S. $300,000) has been invested

in wildlife management activities such as the employment of game guards, and

problem animal reporters which are key to the protection of these important re-

sources. Thus apart from generating income, CAMPFIRE has become a major source

of employment for hundreds of rural people most of whom could never dream of se-

curing employment for the rest of their lives.

Commercial poaching has declined significantly in most parts of the country and
since the normal offtake of any species is normally far below the growi;h rate for

species, there has been significant increase in populations of some species in most

CAMPFIRE districts, thus paving way for culling (onlv in extreme cases) or

translocation where and when necessary to msuntain ecological balances. Wildlife

habitat has also witnessed a significant increase from about 12 percent of the land

area in 1980 to almost one third today. This increase in population of species is the

graphic indicator that the community based conservation programme is sustainable.

It is however important to realize that sport hunters from the United States ac-

count for between 60 percent and 80 percent of all the trophy hunting for elephants.
Other clients come mainly from Germany, Spain and South Africa. For these and
several other reasons, it is clear to see why our people see the Endangered Species
Act as a matter of life and death. We feel that the sport hunting of elephants, leop-

ards and other species which you have listed on the Endangered Species Act is tenu-

ous and constantly subject to threat. Threat from the listing or relisting of species
without reference to us, and threats from interpretation of the Act which suggests
that even threatened species cannot be hunted unless they are in excess and there

is no other way to reduce their numbers.
Zimbabweans and many other Southern African countries are fully behind "Sug-

gestions for the improvement of the United States Endangered Species Act" submit-

ted by the Chairman of SACIM which I think you are already aware of and there-

fore not necessary for us to go through now because of limited time. Further to that,

Zimbabweans feel that the Endangered Species Act is triggered more by emotion
rather than objectivity

—poUtical concerns of the voting people of America rather

than serious interests of conservation of species in Africa. They think that the En-

dangered Species Act, in as far as it addresses foreign species is paternalistic. The
Act sees us as cold blooded exterminators of wildlife who should be controlled from
outside and fails to realize that the African people themselves have a great passion
for their wildlife. As a matter of fact Zimbabweans have a strong cultural attach-

ment to their wildlife which make it highly imperative to utilize game sustainablv

as almost every animal has a spiritual significance. Almost every indigenous black

Zimbabwean has a totem of animal which means that he associates his survival

with the survival of that particular animal. These beliefs have outlived colonialism

and are themselves better and more serious reasons for conservation than mere aes-

thetic concerns of the green movement. What this points to is that so many coun-

tries in Africa have certain unique values which can be integrated with modem sci-

entific conservation making it imperative for the United States government and spe-
cialists at least to consult meaningfully with us, preferably through representatives
forums like CITES, before making decisions which affect our lives.

Let me emphasize here that our concern is neither to interfere with the Endan-

gered Species Act insofar as it deals with your species in America nor plead here

to be allowed to ruthlessly massacre our wildlife for profit. We are not callous wild-

life killers as latest spate of propaganda campaigns by the green movement would
have you believe. We are a rational group of people whose development is at its low-

est ebb and therefore trying to find out how best we can utilize our limited land

for both conservation and development. We are a people battling to find lasting solu-

tions of dealing with elephants and other dangerous species which are constantly
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testing the speed of our children and to generate a few dollars to cushion our costs

of recovering decomposing bodies of those children whose speed is not good enough.
Mr. Chairman, as much as we respect that the Endangered Species Act is your

internal business and that we do not vote in American politics, it is our most pro-
found opinion that this Act be changed. As it is it takes away the only benefits from

poor countries of conserving wildlife without taking away the heavy costs. I am sure
it is not beyond your ability to accommodate a few changes which will suit all ra-

tional individuals who wish to see Africa's spectacular wildlife survive and our peo-

ple develop. Thank you.

Ministry of Agriculture Natural Resource Conservation
AND Development,

Wildlife Conservation and Development Organization,
October 9, 1991.

Dr. Charles Dane,
Chief, Office of Scientific Authority, Fish and Wildlife Service,

Washington, DC.

Dear Sir: We refer to your questionnaire sent to us about African Elephant pro-

posed endangered listing.
In answer to your questionnaire:
1. Yes our country has allowed sport hunting of African Elephant in the past. The

revenue received from those American sport men who have hunted African Ele-

phants can be seen for the years 1987 to 1991 as follows:
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ExmopiAN Elephant Conservation Development Programme
Ethiopia, November 9, 1992.

General Manager,
Ethiopian Wildlife Conservation Organization, \

•
,

,.-

Addis Ababa.

SUBJECT: ELEPHANT HUNTING QUOTA IN ETHIOPIA

Dear Ato Tadesse: Thank you for bringing to my attention the reemerging issue

of a hunting quota for elephants in Ethiopia. I understand that the original inten-

tion of the Ministry of Agriculture was to finish the 1992 quota and then await the

findings of the Ethiopian Elephant Conservation Development Programme before

any further decisions concerning elephant hunting in Ethiopia were to be made. As
I understand it, there is some discrepancy as to whether or not it was intended for

the 1992 quota to be allowed to finish during 1993.

Following the completion of the first 5 months of the EECDP, not enough informa-

tion has been gathered to allow the coordinators to make recommendations concern-

ing the definitive future of elephant hunting in Ethiopia. However, there are several

factors that lead to an educated opinion concerning the immediate future of ele-

phant hunting in Ethiopia. For the following reasons it is my firm belief that ele-

phants will be in danger from increased poaching if the professional hunters pull

out their influence from the areas in which they are currently active.

( 1) The professional hunting operations I have seen are well organized to protect
the elephant populations from illegal poaching. This is most often done by hiring
local people as laborers, scouts, and informants. On a regional basis the hunting op-

erations benefit both the protection of elephants and their habitats, as well as sup-

port for the local economy.
(2) The Ethiopian Wildlife Conservation Organization, even if they would act

today, would be unable to replace this established system as quickly as would be

needed. Financially and logistically it would be a very large endeavor, and it is un-

clear as to the origin of the necessary funds and manpower in an organization that

is already overworked.
(3) Although absolutely no population estimates are possible, a recent serial sur-

vey of parts of the southwest forest may indicate there is a stronger population of

elephants than previously believed in this region. It should be noted this informa-

tion was collected by indirect evidence, the presence of trails, and must not be used

as a conclusive statement of abundance.
(4) 1 believe any harm that would come to the population from the hunting of the

remaining 1992 quota of elephants would be far outweighed by the benefits that the

professional hunters supply in terms of population protection.

My current recommendation is to allow the professional hunters to use the re-

maining quota until definitive recommendations concerning the hunting of ele-

phants in Ethiopia can be made and enacted.

I have read Ato Fassil Tekle's letter to you concerning this issue with interest.

I notice that he also suggests recommending to the Ministry of Agriculture that the

1992 quota is fulfilled during 1993. 1 support his recommendation, however, I have
one query as concerns the number of elephants remaining on the quota. This ques-
tion arises from inexperience with CITES regulations.

According to Ato Fassil's letter, 14 elephants have been killed, 1 elephant has

been wounded, and 26 licenses have been requested. Does a CITES quota account

for licenses sold or for animals actually killed or wounded? In other words, are there

25 (40 minus the 15 killed and wounded) or 14 (40 minus the 26 licenses requested)
of the original quota of 40 animals still available?

As I am sure you are aware Wzo Tegest Dachew, EECDP co-coordinator, is work-

ing on a report concerning elephant hunting in Ethiopia. I believe many of the argu-
ments concerning the future of elephant hunting in Ethiopia will be closely exam-
ined in he*- report. Data for the report are currently being collected, however, the

report will not be available prior to the time when any immediate decisions concern-

ing hunting will need to be made.
Please do not hesitate to contact me concerning my views expressed within this

letter.

With all best wishes,
Elyssa E. Manspeizer,

Coordinator.
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Ethiopian Wildlife Conservation Organization,
October 1992.

Mr. Richard Smith,
Deputy Director, Department of the Interior, Fish & Wildlife Service,

Washington, DC.

re: the status of elephants in Ethiopia

Dear Mr. Smith: As I am certain you are aware, our present knowledge of Ethio-

pia's elephant population is somewhat limited. At present a European Commission
funded project is underway in cooperation with the Ethiopian Wildlife Conservation

Organization to determine the number, distribution, and conservation status of ele-

phants in Ethiopia. The research is expected to continue through June 1993, at

which point the study will be used as the basis of recommendations for the future

conservation of elephants.
The Ethiopian government has decided to complete the 1992 elephant hunting

quota allowed it by CITES and will refrain from deciding upon the future conserva-

tion methods for its elephants until the results of the above mentioned study are

announced. Although the government is awaiting the results of this study, there is

a large range of possible recommendations that may be made following the project

year.
Depending upon the findings of the study these suggestions may range from the

establishment of new conservation areas and the creation of intensive antipoaching

operations to protect Ethiopia's elephants (if the findings indicate that Ethiopia's

elephants have been so severely decimated), to the apportionment of controlled

hunting areas to professional hunters for their guardianship in a system not dis-

similar from that found in Zimbabwe (if the findings indicate there are enough ele-

phants in Ethiopia to sustain a legal hunting quota.) In addition, it is entirely con-

ceivable that recommendations for elephant conservation in Ethiopia will cover the

full range of suggestions between those two listed depending upon the regional
needs and conditions of individual populations.
At this point this is only conjecture, as the path Ethiopia vdll choose for the fu-

ture sustainable conservation of its elephants will not be decided until at least the

summer of 1993, and until that point the government of Ethiopia is trying to keep
its options open concerning the conservation of its elephants.

In the meanwhile, I hope that the United States will authorize the importation
of safari-killed elephant trophies which have been and are a vital part of our

present conservation program.
Yours Sincerely,

Tadesse G. Michael,
Manager.
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ENDANGERED OR THREATENED WILDLIFE & PLANTS

COMPLETE TtiE FOLLOWING:

a. Species: Diceros bicornis (Rlack Rhinoceros) - horn only

(scientific ana common namej

b. Quantity: ! horn c. Birth date and sex of wi1d1ife .-
^"l<"0"" (adult) to be darted—

—only.
d. Identifying features of wildlife (e.g., tattoo #, ISIS #, scars etc.):

Only horn from darted rhino.

e. Name and address of party from whom wildlife or plant will be obtained:

Will be taken by me personally on a dehorning/darting tourist safari for personal

display as a trophy.

part
f. At time of application, wildtife/or plant (i) is still in the wild xx ;

(ii) has been removed from the wild ; or (iii) was born in captivrty
or artificially propagated . Provide country and specific location of
wild origin or captive propagation: 7^„h:.K..,o

AHACH THE F0LL0WIK6 INFOBMATIOW ON PUIW WHITi PUPER:

,8. A description of your attenpti to obtain th« Bildllfe or plant In a aanner ohlcK would
not cause death or removal from the wild (I.e.. the use of specimens currently in
captlntji or produced in captlYitjr, etc.).

h. Name and address of Institution or facility where wildlife or plant will be used
displayed or maintained. '

1. A statement Justifying the permit Including: l) purpose, objectives, whether similar
work has already been done, and methods (attach research proposals. If appropriate!. 2)resu«e of the technical eipertise of the persons conducting the activities, and 3) planned
disposition of specimens upon termination of activities.

j. Copies of contracts and agreements that Identify duration of activities and persons
involved in the activities for which the permit is sought. Will funding be availaple for
the completion of the proposed activity?

' •'••oie Tor

k. Copy of any foreign, state or other Federal permits required. (Note: If species is
listed on Appendii I of CITES, and you plan to eiport a specimen, send a copy (or evidence
of issuance) of the CITIS import permit Issued by the mnaganent Authority of tJie country
to wnich yaj plan to eiport it; this 1$ not required for specimens that qualify under
CITES criteria as Pre^Conventlon, Captive-bred or Artificially Propagateo.

1. If live wildlife or plants to be covered by permit are to be held in c«pt1y1ty:

1. Give a Cfl^)lete description. Including photographs and/or diagrams, of the area and
facilities where wildlife or plant will be held and/or naintained In captivity and
describe arrangements for care during transportation and maintenance. If applicable.

2. Rcsuae of persons who will care for live specimens Including any experience they
have had In raising, caring for, and propagating similar wildlife or plants .

3. List mortalltlB resulting from your actlvltlts with these or similar species In the
last 2 years.

4. Indicate your willingness to participate In a cooperative breeding or propagation
prograi or to contrlbuU dau to a studbook. If applicable.

5. If born In captivity or artlfielallj propagated outside your facility, provide
certlflettlon of such froa breeder or propagator.

6. If planned activity Includes lipcrt or export and the species are listed under CITES
describe the type, size and construction of any shipping conuincrs ai« the
arrangMtnts of laterlng and othcnrtse earing for the wildlife or plants durlno
transportation.

*
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ATTACHMENT

This application is only for the purpose of importing the horn
that will be removed after darting the rhino during a tourist
dehorning safari. The intent of the safari will be to remove
the horn without killing or injuring the animal. The
objective is to release the rhino alive and to import the
removed horn for personal display as a safari trophy.

The horn will be displayed in my home (4501 Neyrey Drive,
Metairie, LA 70002) or in my office (3900 N. Causeway Blvd.,
Metairie, LA 70002) . It will be displayed on a plaque or made
part of an artificially created taxidermy rhino head and/or
shoulder mount. Only noncommercial personal use is intended.

1. The purpose will be as a personal trophy and as a
conservation measure to prevent the poaching of the
rhino. The CITES Secretary General, the CITES Animals
Committee Chairman, numerous nations and authorities
agree that immediate action is necessary to save the
remnant black rhino population. There is agreement that
innovative and drastic emergency measures need to be
taken. There is agreement that the establishment of a
rhino darting/dehorning safari market can generate needed
revenue, reduce the principal incentive of poachers,
offset the cost of dehorning by the authorities and
landowners, and even enhance the competitive value of
rhino to African governments and private land owners.
U.S. sportsmen are more likely to bear the cost of such
a safari if and in most instances, only if, they are able
to import the removed horn as a personally acquired
trophy. It is respectfully submitted that public notice
that the U.S. will allow such imports would greatly
expedite and facilitate the initiation of such
darting/dehorning safari conservation activities. CITES
authorizes such imports under CITES Article III and the
ESA authorizes it because it "enhances" the survival
chances of the species. See the attached documents for
further information.

2. I am an experienced big game hunter and expert marksman
who has taken numerous elephant, buffalo and other large
dangerous game. I intend to conduct the darting and
removal activity in the manner and as dictated by the
rules and regulations of the Zimbabwe government.

3. N/A.

Numerous private landowners, outfitters and booking agents
have contacted me, but the choice of whom the safari will be
with has not yet been made.

I anticipate that Zimbabwe will issue a CITES Appendix 1

export permit.

N/A.
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LIST or ATTACHMENTS

1. TRAFFIC Letter to John Jackson dated August 10, 1992

2. CITES Animals Committee Report of July, 1992

3. lUCN (SUWP) Letter of March, 1992

4. CITES Standing Committee, Trade in Rhino Horn . Doc. S.C. 28.15

5. The Hunting Report dated July, 1992

6. CITES Animals Committee Draft Minutes dated July, 1992

7. Letter of Robert Jenkins dated August 18, 1992

8. TRAFFIC Recommendations, for Kyote dated March, 1992

9. Analyses of lUCN dated January, 1992

10. Letter from The Zambeze Society to John Jackson dated July 3,
1992 and attachment

LI. Dehorning Mortality Report by Kock, M.D.

12. SCI News Article dated November, 1992

13. Second SCI News Article to be Published
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Safari Club international

January 7, 1993

(A NEVADA CORPORATION!

John J. Jackson, III
3900 N Causeway, Ste 138i

Metairie, LA 70002
Tel. (504)837-1233
Fax (504)837-1145

VIA FEDERAL EXPRESS

Sandra Bruce
Biologist
U.S Fish & Wildlife Service
Office of Management Authority
4401 N. Fairfax Drive, Room 432
Arlington, Virginia 22203

Re: File No. 774792
Species: Horns from Darted

Black Rhinoceros

Dear Ms. Bruce:

This and the attached documents are intended to be a

supplement to my permit application to import the horns of
a black rhino that are removed in a darting/dehorning safari
in Zimbabwe. The attached documents are, as follows:

A. DKEP'8 EFFORTS TO SAVE THE WORLD'S RHINOCEROS . A
UNEP circular from the UNEP Meeting in Nairobi,
December 16, 1992.

B. PROJECT PROPOSAL DESCRIPTIONS AND PRIORITY RANKING ,

pages 7 through 11 of ARSG in November, 1992.

C. SHORT AND MEDIDM TERM ACTION PLANS FOR BLACK
RHINOCEROS . Department of National Parks and
Wildlife Management, Zimbabwe in April, 1992 (this
is select pages addressing the need and plans for
dehorning safaris by the Zimbabwe government) .

D. Namibia's evaluation of dehorning by the government
rather than safari tourist (not cost effective and
not sustainable by the government itself) .

E. Statement to UNEP on the rhino conservation mission
of SCI.

F. A WHITE RHINO DARTING SAFARI , by Christopher M.
Kinsey, describing the darting of a white rhino in

A r.CNPRCF.- ORGANIZATION • DECiCA'SD TO CONSERVING WlLCf'E -'.O PRESE=;
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the Republic of South Africa.

G- AFRICA THIMKa KBODT MAKING WILDLIFE PAY FOR TT.q

gBZIVAL,
The New YoriS-JIiJDes, Sunday, December 27,

It is submitted that dehorning by governments is a burdenon their already taxed budgets and personnel. Darting byUnited States tourist safari hunters is self-funding and
perpetuating. Darting safaris will enhance the survival ofthe species directly and indirectly, as follows:

1. Self Funding - Tourist, outfitters and
landowners will be bearing the cost instead of
the wildlife departments and will do so as lonaas needed;

2. The revenue the landowners and the local peoplereceive from the darting safaris will providesubstantial incentive to breed and protect the
species;

3. The revenue the wildlife department gets from
the activity will augment their budget and
enhance the rhinos lawful value;

4. Poaching will be decreased because of the
lawful value darting safaris will give the
species. Landowners and community people and
their leaders will protect their source of the
recurring income. It will then be worth more
alive than poached/dead;

5. Import of the horns by U.S. sportsmen as
trophies is the most effective means of
disposing of the removed horn other than
destruction which is highly unlikely; and

6. Darting/dehorning can be a long term as well
as short term enhancement activity.

Thank you for considering these additional documents,
lif^ o

^^^ essence. The SCI Convention begins on January20th and the booking agents, outfitters and governmentofficials will all be asking me for a status report on the
import of the horn into the United States. if anydetermination can be made before then, please fax it to me
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Everyone is awaiting word of approval. This is a species on
the brink of extinction.

JJJ:sal

Enclosures

cc: Charlie Dane (OSA)

/A/i^ 'V
John^. Jacks

Di^^tor, R^eW|^ble Wildlife
'Resources' Committee
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T. MAJOR DOMESTIC PROGRAM ACTIVITIES

The domestic program activities are funded by donations and contributions

from Chapters. During the SCI Fiscal Year, SCI was involved in £ major domestic

programs.

1. AMERICAN WILDERNESS LEADERSHIP SCHOOL
(Gros Ventre Wilderness, Wyoming)

Funded £ind operated entirely by Safari Club International and in continuous

operation since 1976, the resident American Wilderness Leadership School has

trained thousands of teachers, natural resource agency leaders and high school

level student in the content and methods of conservation, environmental and outdoor

education. Recently, with great success, the school began offering seven day Elder

hostel programs for retirees during the early summer and fall months. This past

summer, the school provided resident sessions for five teacher, one student and four

Eider hostel courses. The teacher training programis are accredited for two hours of

graduate credit through Indiana University and graduates of the course are eligible

for curriculum development grants of up to $1,000 for their local school systems.

2. INTERNATIONAL WILDLIFE MUSEUM
(.Tucson, Arizona)

Funded and operated entirely by SCI, the International Wildlife Museum is a

world class, state of the art, natural history museum which has gained fame

through its major exhibits, unique interactive computer games, educational

publications, field trips and wildlife art. With grant funds from SCI Sables and the

International Wildlife Foundation, the Museimi was able to publish a unique

teaching guide to natural history museums. Following its publication, the

curriculum guide has been given away at no cost to teachers, school systems and
en\Tronmental education associations in the United States, Canada and Mexico.

3. ENVIRONMENTAL EDUCATION CURRICULUM DEVELOPMENT
GRANTS

Annually, SCI funds grants to local school systems for the development of

environmental education curriculum units. Grants were made to:

"Cleghorn Elementary, Wisconsin $ 750

--Cedar Grove-Belgium Area School District, Wisconsin $1,000

-Lancaster Middle School District, Wisconsin $ 880

-Fairview Outdoor Education Center, Maryland $1,000

-Crestwood Community Middle School, Florida $1,000

-Environmental Education and Cultural Exchange, Washington $ 400

-Nooksack Valley Schools, Washington $1,000

"West Bloomfield Schools, Michigan $ 900

-Dearborn Public Schools, Michigan $ 990

-San Diego School's Balboa Park Programa $1,000

—School Board of Palm Beach County, Florida. $1.000

Total $5,835

Page -1-
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4 STUDENT SCHOLARSHIPS
Annually, SCI awards stipends to outstanding undergraduates who are

majoring in natural resource management. Scholarship payments were made to:

-Bill Wallace $1-000

-Jim Settle $1,000

-Li-Jung Tai $1000

-Mat Gates $1,000

-Geofirey Love Si,000
Total $5,000

5. ENVIRONMENTAL EDUCATION TEACHERS WORKSHOP GRANTS
Annually, SCI awards stipends to outstanding undergraduates who are

majoring in natural resource management. Scholarship payments were made to:

-Detroit Chapter of SCI, Michigan $1,000

"St. Louis Chapter, Missouri $1,000

-Pennsylvania Chapters
Lehigh Valley $1,000

Pittsburgh $1QQQ
Total $4,000

6. MATCHING GRANTS TO SCI CHAPTERS FOR CONSERVATION
PROGRAMS

Annually, SCI awards matching grants to domestic and foreign chapters
which are involved themselves in funding wildlife research and management
projects. Grants were made as follows:

-Leigh Valley, Pennsylvania River Otter Research $2,500

-Minnesota, Fishing Program Development, Black Bear Research $2,500

-Michigan, "Tracks" Educational Magazine Program $2,500

-W. Central, NY, Duck Nesting Program $2,500

"Michigan, Michigan Outdoors and "Tracks" Magazine $2,500

-Wisconsin, Bobcat Population Study , $2,500

-Detroit, Michigan, Moose Study $2,500

"Montana, Lake Elmo Handicap Angler Fishing Pier $2,500

"Mid-Michigan, County Shooting Range Development $2,500

-East Ohio, NW Pennsylvania, Pickard Creek Wildlife Area Devel $2,500

-Maine, Inland Fisheries and Wildlife Building Project $2,500

-Louisiana, Black Bear Study $2,500

-Flint, Michigan, Black Bear Study $2,500

-Pittsburgh, Carnegie Museum of Natural History Exhibits $2,500

-Utah, Moose relocation $2,500

-Minnesota, Arrow Wounding Study on Deer $2,500

-Portland, Oregon, Black Bear Movement Study $2,500

-Mid-Michigan, Tracks Educational Magazine Distribution $2,500

"Minnesota, Live Wolf Education Exhibit ^.SQQ
Total $47,500

Chapters have many more projects in the conservation arena. Each is

required to have one conservation project per annum and most have many
more, totaling hundreds of projects per annum.

Page -2-
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7. GRANTS TO AID THE DEVELOPMENT OF WILDLIFE ASSOCIATIONS
SCI, through its funding has encouraged the development and support of

regional and national wildlife associations. During the year, it made general

operating gramts to:

United Conservation AlliEince $8,000

Idaho guides & Outfitters Association $ 5,000

Congressional Sportsmen's Caucus $5,000

Conservation Treaty Support F\ind $3,000

Alaska Outfitters Support $;0.0QO

Total $19,000

8. SPONSORSHIP OF WILDLIFE CONFERENCES
As part of SCI's public education mission, it has helped to vmderwrite an

international natural resource conference this past year. Congress co-contributors

include US Forest Service, Boone and Crockett Club, The Wildlife Society (USA),

lUCN and other Non-Governmental Organizations.

International Congress on Sustainable Use in Costa Rica $10,000

African Trust Harrare $ 3,000

The Wildlife Society - Albuquerque $ 5,000

II. MAJOR INTERNATIONAL PROGRAM ACTIVITIES

International program activities are funded by donations and chapter
contributions. SCI involvement in six international activities highlight major areas

of emphasis.

1. SCI HIRES CONSERVATION DIRECTOR AND A RESOURCE
ECOLOGIST

Dr. William I. Morrill, a Certified Wildlife Biologist with a Ph.D. in ecological

planning was hired 1 January 1993 after an exhaustive global search. Dr. Morrill's

background is in sustainable use and developing outdoor recreation. He has been

involved in conservation on the local, national and international level for 20 years.

Dr. Morrill will develop and direct conservation projects for SCI.

SCI hired Andre DeGeorge in August of 1994 as a Resource Ecologist. Mr.

DeGeorge has worked with the international donor agency, USAID, as well as the

U.S. Environmental Protection Agency and Peace Corps. Andre speaks fluent

French and has spent over a decade in Africa as a problem analyst for AID. His

experience with problems and solutions in Africa will serve SCI well.

Page -3-
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2. SCIENTIFIC STUDIES, CONSERVATION WORKSHOPS, MEETINGS
SCI contributed to several international scientific research projects. Both

were undertaken as part of a team efiFort to address timely conservation issues. SCI

supports programs that move resource management towards sustainability,

including various appropriate uses. SCI sent large contingencies to CITES and

Biodiversity.

lUCN, fimded Saiga Antelope Study. Russia __$ 7,000

Argali Population Study by Dr. Raul Valdez, Kyrgyzstan, and

Mongolia. Co-Sponsored vrith Mongol-An__ $7,500

Sponsored Conservation Workshop for Ethiopia Wildlife Department
Organization (& Sent Representatives) $ 6,500

Co-Sponsored Hunting Workshop in Tanzania with African
Wildlife Foundation/Tanzania Wildlife Department___$ 5,000

Wildlife Foundation/Tanzania Wildlife Department $5.000

Cameroon Ministry of Forestry aind Professional Hunters $7.500 •

A seven person team to CITES S12.000

A four person team to Biodiversity $9.000
A Three person team to the Cameroon Elephant Workshop $ 5.000

Total $64,500

3. ENT)ANGERED SPECIES - RHINOS
SCI sent representatives to both ('92 and '93) UNEP Rhino Conferences in

Nairobi, Kenya. SCI has provided a written bill for the conservation of the world's

rhinos to members of the US Congress which eventually became the Rhino and

Tiger Conservation Act of 1994. .

4 FORMER SOVIET STATES CONSERVATION PROGRAM
-An SCI representative was part of a US delegation to Russia and other former

SoMei States to evaluate their conservation program.

5. SPECIES RESEARCH/MANAGEMENT
SCI is developing hunter questionnaires on the various species taken overseas

in cooperation with and to be distributed with permits by USFWS to gather
management information, heretofore unattainable.

6. FUNDED PLANNING DOCUMENT FOR CONSERVATION STRATEGY
SCI funded a contractor to evaluate global funding strategy for SCI. The

report was used to develop a plan including funding priorities, sources, and

potential projects for SCI over the next five years.

7. SCI FUNDS COUNTRY REPRESENTATIVES TO WORLD'S GREATEST
HUNTING CONVENTION

SCI funded representatives fi-om Cameroon, Kyrgyzia, Gabon, Congo,
Tanzania, Zimbabwe, and Zambia to attend the SCI Convention in Las Vegas this

vear.

$ 30,000

Page -4-
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III. PROJECTS AND PROPOSALS IN 1994-95

(In Progress as of 1 Jan. 95)

SCI has initiated 11 projects and activities in the international conservation

field by mid- SCI Fiscal Year. The intent is to complete or fund each of the projects.

Projects and proposals are funded by donations, chapter contributions, and external

funding. External funding sources are expected to be, but not limited to the African

Elephant Conservation Fund, USAID, the Mongolian Government, Republic of

Tanzania, World Wildlife Fund for Nature, Zimbabwe Trust, Zimbabwe Wildlife

Department, and International Professional Hunters Association.

1. FUNDING OF INTERNATIONAL STUDENT
SCI has funded a wildlife student at the University of Dar es Salaam for a

higher degree in wildlife management and administration. The student will return

to become a greater asset to his Country's wildlife program. Tanzania was the first

candidate for this SCI fimded project.
$ 12,000

2. TANZANIA GAME SCOUT/QUOTA SETTING PROJECT
SCI developed a project to utihze Tanzanian game scouts to collect

management information. This project was developed in cooperation with the

Tanzania Department of Wildlife and the African Wildlife Foundation. The project

is currently being implemented in TemzEinia.

$124,000

3. ZLMBABWE COMMUNAL QUOTA SETIING PROJECT
The community based, sustainable use Zimbabwe CAMPFIRE Program

currently has quotas for harvest of game set by the Zimbabwe Department of

Wildlife. The goal of CAMPFIRE is to make communities self-sufficient and this

includes empowering the communities to set their own quotas. A two year project in

conjunction with Zimbabwe Trust, World Wildlife Fund for Nature, and the

Department is underway with funding obtained by SCI.

$154,000

4. DEDICATED ARGALI FUND
SCI, in conjunction with Safari Outfitters, the Mongolian Government, the

Professional Hunting Organization in Mongolia, and the US Fish and wildlife

Ser\ice, promote conservation of the Mongolian argali. The initiation of the fund

was a result of an $85,000 hunt for Altai argali and ibex auctioned at SCI in Las

Vegas.
$ for Argali Conservation $50,000

5. SUPPORTED KYRGYZIA ARGALI CONSERVATION
SCI obtained a donated Marco Polo argali and ibex hunt from Kyrgyzia in

cooperation with Greenfield of Russia, with 90% of the proceeds dedicated to argali

conservation in Kyrgyzia.
$ for Argali Conservation $ 40,000

Page -5-
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Safari Club International - Conservation Activities

6. FUNDING BACKGROUND RESEARCH ON MOZAMBIQUE
SCI has funded a Harvard University Graduate Student to analyze

conservation needs and opportunities in Mozambique. The study will be completed
in June, 1994.

Project Total $ 1,000

7. FUNDING BACKGROUND RESEARCH ON TANZANIA
SCI has funded a Harvard University Graduate Student to analyze

conservation needs and opportunities for hunting in Cameroon. The study will be

completed in June, 1995.

Project Total $ 1,000

8. REPLENISHING DEPLETED AREAS IN ZAMBIA
SCI has a commitment from an independent donor to help rehabilitate

depleted Game Management Areas in Zambia. This project is in close cooperation

with the Wildlife Department, other donors, NGO's and the Ministry. This is

predicted to be a 4 year program involving several Zambia GMA's.

Project Total $ 2,000,000

8. FUNDING A CONSULTANCY TO DEVELOP HUNTING IN MALAWI
SCI has a commitment from the European Community to fund a consultancy

to evaluate the feasibility and plan a tourist safari hunting industry in Malawi.

Project Total $ 65,000

9. ANALYZING BROWN BEAR HUNTING IN KAMCHATKA
SCI is sending Dr. Bill Morrill to Kamchatka to analyze the ongoing

management and sustainable use of Brown Bears.

Project Total $ 6,000

10. SURVEYING THE URIAL
SCI along with CIC is fielding a joint Russian/American Team of biologists to

evaluate the condition of the transcaspian urial.

Project Total $ 2,000

11. PRESENTATION AT THE BC GUIDES AND OUTFITTERS MEETING
SCI is sending a team to a meeting to be held 6 April in British Columbia to

discuss brown bear hunting.

Project Total $ 2,000

Page -6-
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Safari Club International - Conservation Activities

ADDITIONALLY, SCI IS INVOLVED IN PROJECTS IN:

Senegal - exploring community development project

CIC - exploring a joint conference on Tropical tourist hvmting to be held in

Paris in Fall of 1995.

Mozambique - verbal agreement on leopard management enhancement

program.
Kazakstan - investigating spotlighting the Kazakstan argah as a case study.

South America - SCI has launched a jaguar initiative and is raising money

for jaguar management in Venezuela.

Tajikistan
- SCI is looking to break the current stalemate on Tajikistan argah

imports. , j i

Congo - working with Wildlife Conservation International to develo, .lunting

programs for the Bongo and other forest species.

Probably most importantly, SCI is developing management programs for

hunters, professional hunters and communities. This will result in cost-effective

management. It will complete the circle consisting of hunters financially

supporting conservation and also being a cost effective management solution

Page -7-
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uoc. 8.46
Addendum

AMENDMENTS TO APPEKDIX I AND II OF THE CONVENTION ENGLISH ONLY

A. PROPOSAL
Transfer from Appendix I to Appendix II of the Cheetah (Acinonyx
Jubatus) populations of Botswana, Malawi, Nanibia, Zaaibia and Zimbabwe,
subject to quotas on Appendix II.

B. PROPONENTS
Botswana, Malawi, Namibia, Zambia and Zimbabwe

C. SUPPORTING STATEMENT

1.
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In Zimbabwe, chettah 0C9UJ viflglYi fiS^SfiOli in thP thf nnrThsaft • n
Borswana wia«Jiy distributed, except in the ««ttled areas of the
east and found conunonly in the central and northern parts as well
as in the mountainous regions in the south of Namibia. (2,4,5,6)

22. Population (estimates and trends]

Estimation of cheetah numbers in the southern African region have
always been extremely difficult, as reflected in the wide ranges
quoted in the literature (1,5,6,11 fi 12)

Only two intensive surveys of cheetah numbers have been attempted
to date for Zimbabwe (4) and in Namibia (6) . In Zimbabwe a

questionnaire survey and personal interviews with landowners
estimated the numbers to be 500, with subsequent estimates up to
1000. Results from a Nambian research project in 1985 where a

number of animals were collared, horoeranges calculated at 800 -

1200)an and cheetah densities of 1 per 2 km - indicated estimates
of 2000 - 3000 cheetah for that period.
Estimates for Botswana range from 1000 - 2500 cheetah,
with Malawi and Zambian populations at approximately 1000. (5)

Trends : There appears to be a downward trend in cheetah numbers
in all the proponent countries.

. In Namibia, historical records (7) show cheetah to have
been widespread thioughout the country, but rare until the early
1970 'e. From about 1970 - 1982 there appears to have been
a large increase in numbers, proportionately rel^ated to the large
increases in wild game populations on farmland for the same period.
In 1982 a widespread outbreak of Rabies caused a sharp decline in
game populations which resulted in large numbers of cheetah killed
on farmland due to stock depredation. (6,8,9,10,11 k 12).
The cheetah numbers appears to continue to decline on farmland
where the cheetah is viewed as the major threat to livestock.
Cheetah numbers in Zimbabwe are reported to be increasing, but with
an increasing larger number of animals killed on farms in

protection of livestock. (4,5).

23. Habitat (Trends)
Although studies from cast Africa reported cheetah habitat to be

open grass plains, these areas are avoided by cheetah in
Namibia in preference to thicker bush tavanna areas with additional
shelter and cover (10).
The single most important factor of cheetah habitat in these areas
is the fact that in Botswana, Namibia and Zimbabwe less than 10 -

15% of the estimated cheetah population occur within formally
protected conservation areas, The bulk nf the population arc found
on farmland (both commercial and communal) where the cheetah is one
of the major predators of livestock. (4,5,6) These large tracts of
inhabited land support the bulk of the wildlife of these
countries and are free of the natural enemies of cheetah.
In all the proponent countries cheetah habitat is being threatened

by human population growth rates and fanning practices.

Trade Data :

31. National Utilization
Cheetah are killed in all the proponent countries in defence of
livestock.
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In Namibia th« che«t&h Is viawed ac singlo most important predator
of livestock on both comnarcial and conununal farms. Livestock
losses to che«tah ars reportad to b* between 10 - IJ^ {Qf iinnll
^Lw^k tlslioe^ ojiu ijua^s; ana J - at tor cattle farming (6) .

Cheetah are mainly caught in cage-traps and then shot.
In Kanibia fanners have to report cheetah shot in defence of
1 <\'««fnry within 10 dayo. Takla I ^j.ei»«iiL«. JaLa on the numoer or
cheetah shot annually as predators of livestock in Kanibia since
1980.

ISBLE_l_t_fc/eilDt!eL_UIlW12eilCN_CE_CaEEIAH_iw_yAHi6l9_t.i2BQ_:_i22i

YEAR
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32. littgal International Trade :

Namibia has been the largest exporter of live cheetah and eKins
(13).
(See Table I for a summary of permits issued for the period 1980 -

1991) . The export of live cheetah has only been permitted within
the CITES requirements to internationally recogniiod 2ooa und
breading oontre* - as the only alternative solution tp those
cheetah oaptured as ycmiatoit or livestock on farmland.
Namibia only allows the sale of cheetah skins vithin the country
for local personftl use, whi1^ only skino obt«inad a^ I r.iphles may
b* expwxLed.

33. IlltKjal Trade :

rrcocnt levels wf Illegal cracie in live cheetah and skins ere
minimal with n f^v aingl* t.'Kino oxpet-ted i)i XuwVdQe hy
toui inI.ss m5 souvenirc.

34. Potential Trade Threats :

Hli LiVA n^-ii^i- iiioriH

In al^ tjji Bi-flBfJTlf.TIt nniintrlif 11iin npnniBits mu: ...1, L-

exported u^9«r CUES rfioulntinns in aooordanoe vith A^Uiwla
III.

342. Parts knd derivatives
'

rheatah rkino aye kau^ht Cv^ Jo^uxaLlvo purposes j,n private
hnmpi nnri are not in iaaitMjl Uy „..j wf LLu iui. uutkiers lor tne
manufacturing of any garments.

4. Protection Status :

41. National :

In Botswana, Namibia and Zambia the cheetah is a protected animal
and may only be killed in defence of livestock which must be
reported within ten days in Namibia. In Zimbabwe the cheetah is
classified as "controlled game" and in Malawi "dangerous game"
which may be shot in defence of livestock, in Malawi the burden of

proving this lies at the accused.

42. International Status t

Cheetah is listed on Appendix I on CITES. Namibia entered CITES
with a reservation on the cheetah on 18 November 1990.

43. Additional Protection Status t

It is vitally important to state very clearly that no further
national or international protection laws will or can have any
effect on the actual conservation status of this species on
farmland in southern Africa. It is impossible to control or
prevent the killing of cheetah in defence of livestock on the vast
tracts of farmland of especially Botswana, Namibia and Zimbabwe.
Farmers experiencing livestock losses to cheetah are not interested
in any illegal market, only in preventing direct financial lose of
income .
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All Kational Parks in southern Africa with high numbers of lion,
hyaena and other large predators support low and limited numbers of
cheetah.
One of the only solutions of conserving a healthy free roaming
cheetah population on farmland - is to give the farmer the
opportunity of receiving direct financial gain and compensation for
losses incurred, encouraging him to having cheetah on his land.
This can only be established by allowing the trophy hunting and
export of live specimens of those cheetah to be Killed as livestock
raiders on a strictly controlled qtuota system.

5. Information on similar species

The leopard (Panthera pardus) is also spotted, but differences in
anatomy and patterns are obvious.
It is far easier to distinguish cheetah from the rest of the spotted
cats than to distinguish any other member of that group.

6 . Comments from countries of origin

Comments have not been obtained from all countries where cheetah occur.

7. Additional Remarks

The cheetah population in southern Africa, and especially in Botswana,
Namibia, Zimbabwe and Botswana is not in danger of extinction. —
The successful conservation of l-h^sp populations, and the ourvival ^f
cheetah on farmland cannot be assisted or improved by the Appendix P
listing of this species since the survival Of thifi fipprif>«5 rl^pends on
tne commercial and rural farmer to whom the cheetah poses a direct
financial threat.
The transfer of the Cheetah in the proposing countries to Appendix II,
subject to an export quota will, in accordance with Articles II and III^
enhance the survival of this species in the wild.

It is under the provisions of Conf. 7.14 that the proponents of this

prnpnR«1 Rf»»»k the trancfor of the cheetah ^^utiulations in Botswana,
>5alawi, Namibia, Zambia and Zimbabwe to Appendix II, subject to annual

export quotas. The paragraphs of this resolution are dealt with

individually below :

a) As has been argued in this proposal, based on two surveys in Namibia
and Zimbabwe, the controlled export of live animals and hunting
trophies are prerequisites for the survival of this species in the

wild on farmland;

b) The cheetah is non-migratory and can be adequately managed by each

of thft prnrnnent countriec;

c) The fact that the last, large, free-roaming cheetah populations left

in the world ftVft fOUnJ on nnnprnrfrted areas of intcnoively manac/ca

commercial and communal farmland, gives ample evidence of these
,

countries' ability to manage these populations;

d) Controls on trade in the exporting countries are sufficiently
rigorous to ensure that other species are not affected: it will
futhermore also require the assistance or •

tmyurting Parties to

oncuro that thaae same cwnLiuli* ere maintalnea arter the specimens
have been exported ;

e) Cheetah skins exported will continue to be tagged in accordance with
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ob^J^JS With BJlP.Xnnrtfi nf liva EV»r^nr ,nrt nVj„ «. *.*. .

g) Annual reports will continu* to b« BUbwltted as rcguir«d under

paragraph 7 of Article VIII of the Convention.

h) Namibia, the only proponent with a reservation on cheetah, will

vithdrftW ^hiS rCSemr.Inn within Siv mnnrhr nf rnooiv.ra, »« i.u.u^l

oxport quota «er live »p*ii«.«..« «nd hunting tropnies.

ihe roiiowing will apply with regard to the fourth part of this
resolution :

a) The transfer is effective for a period of two intervals between
regular meetings of the Conference of the Parties after which the

species will be returned to Appendix I if a full proposal according
to the Berne Criteria (or any other criteria which may replace then)
has not been approved by the Parties ;

b) Quotas should be established, confirmed, or changed only by the
Conference of Parties (the proposed quotas for the proponents of
this proposal are included as Annex I)

r) Thi« par»gr»ph rolating *o evc>CuJllloii» 1» not appilcacie ;

d) It is noted that, where Parties with approved quotas have no
intention to seek an alteration of the quotas, no supporting
statement is required at a meeting of the Conference of the Parties

provided reporting requirement have been met ;

ej The provisions of this paragraph are addressed in Annex I ;

f) The reporting requirements on the information required by the
Secretariat annually are noted.

e . References :

1. Meyers, H. 1975 The Cheetah (Acinonyx jubatus) in Africa. lUCN

Monograph 4, Merges, Switzerland.

2. Smithers, R.H.N. 1963. The mammals of the southern African
Subregion. Univ. of Pretoria, Pretoria, R.S.A.

3. Mowli, M. 1S85. Cheftt.Bh in Iran. Cat Newc 3|7

4. Wilson, V. 1987. Distribution and Status of Cheetah in

Zimbabv;cs. nrpnhl < r.h/»<| vAii^i t vl U»u Natlonni t'«v»t» Acivi-wxy loax-d.

s. btuarc, c ana v.wiison. 1988. he Cats of Southern Africa.

Chipangali Wildlife Trust, Bulawayo, Zimbabwe.

6. Morsbach, D. 1984, 1985, 1986 Die Gedrag Ekologie en Beweging van
die Jagluiperd op plaasgebiede in SWA/Namibie.
Innnil Urogrooo »apiw%s #«i.' tl'.J. Bl»-wUk/i.e»U« w/ 4«ai.uie

Conservation and Recreation Resorts.



557

iyiBi§iIQN_QE_QUQiai_EQB_EbEEISH

pursuant to Resolution Con-f. 7.14
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r^iBi
United States Department of the Interior

nSH .\ND WILDUre SERVICE

WASHINGTON. D.C S02-IO

FL-1 Date:
25 March 93

Paul Mazzaglia
11112 Ashbrook PI.

Pheonlx. AZ 85039

(_)

Oear sir:

Thank you for your recent request
about requirements for a Federal

Wildlife or Plant permit or

registration.

AppllCfltlon forms for ^____„___ ^^^ enclosed.

The application should be completed as fully as possible and submitted

with a fee of ( ) J25 ( ) JlOO to the Office of Management Authority,
A401 North Fairfax Drive, Room 432, Arlington. Virginia 22203.

( )
You have submitted an application for

it cannot be evaluated until you:

( ) Provide the required fee of ( ) $25 (

[ ) Sign and date the application.

( J Respond to

but

UOO.

of the application.

( ) Reply to the remarks section below.

tetkX Remits:
Your application 1s being returned.

You requested a Convention on International Trade in Endangered

Species (CITES) permit to impc*. the sport-hunted trophy of a

cheetah (Acinonyx jubat ). Please note thac the cheetah is

protected as endangered "ider the Endangered Species Act (ESA).

This office cannot allow the Import of an endangered soecies taker

as a sport hunted trophy unless our Office of Scientific Authority
-TT-- ^.gx J iL-i .^.-t .u i I:..J::^ ::^;,.^^.: ^5ts w this

s species).

.OVER....OVER OVER....

i

"haTTlgtgrmined that a viable management program
ex 1

specleTT Lc^^rently. no such prooram exists for this ^
OVER.

( )
If we do npt receive the information requested above within 45 days,

your incomplete application will b^ abandoned and placed in our

Inactive files. You may refer to the abandoned appl lotion if you

reapply later.

Please feel free to contact Biologist Christina J. Moodyj^
have any questions: U.S. Fish & Wildlife Service, Office

you
of mnagement

Authority, 4401 North Fairfax Drive. Room 432, Arlington.^ Virginia 22203

(1-800-358-2104).

IN YOUR REPLY PLEASE REFER TO PRT-

i n. *:ci-n iCfi too
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In addition. In order for our office to consider your application,
you must show how the taking of this trophy would serve to enhance
the propagation of survival of the species, as well as addressing
the conservation and ecological roles of the species as It occurs
in the wild.

Enclosed is an Endangered Species application. If you wish to

pursue this further, please complete and submit this application,
along with the photostat copy of your check, to this office, to

initiate processing. Please be aware that it fs extremely
difficult to secure a permit for this purpose. If you have
questions, please contact me at the number below.
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Doc. 9.51

CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES

OF WILD FAUNA AND FLORA

• ':• ,.f Ninth Meeting of the Conference of the Parties

Fort Lauderdale (United States of America), 7 to 18 November 1994

Interpretation and Implementation of the Convention

INTERPRETATION AND APPLICATION OF QUOTAS

This document has been prepared and submitted by Namibia.

Background

Quotas have become an important aspect of the regulation of trade in various species under CITES. They

typify the kind of mechanism by which CITES Parties have co-operated as called for by UNEP Executive

Director Dr Mostafa K. Tolba at the eighth meeting of the Conference of the Panies:

CITES is under threat. ... There are complaints -• loud complaints -- from a number of developing

countries that the rich are more interested in making the Third World into a natural history museum

than they are in filling the bellies of its people.

As I see it, the most important questions regarding CITES future are: ... CITES role in promoting

sustainable development in the Third World. Do you see CITES principal role as preserving species,

or in utilizing them for development?

CITES does not provide a legal basis for turning the world into a zoo or into a museum. The

philosophy that underlies it is one of conservation and utilization, rather than outright preservation.

The original intent of CITES should be upheld. CITES should be used to guide States towards

preserving what needs to be strictly preserved ... and more impoaantly towards the sustainable

utilization of these resources, ..'-;

One way or another we have to find an economic incentive to preserve ... habitat.

I am aware that there are large and powerful groups -- mainly in the rich, industrialized countries --

which consider that banning of trade ... is the solution.

I,. )-ji .•,
Quotas have been employed by the Conference of the Parties in several ways. Two Appendix-I species,

the leopard and the cheetah, have been subject to quotas set by the Conference to allow trade in hunting

trophies and individual skins, o, b-- i. . . . .

Several other Appendix-I species, mostly crocodilians, have been transferred to Appendix II under special

criteria (Resolutions Conf. 5.21 and 7.14), including the establishment of quotas approved by the Paaies.

Also, Resolution Conf. 8.9, on trade in wild-caught specimens of Appendix-ll species, contains quota-

setting as one of its principal mechanisms.
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Tins paper, and the proposed draft resolution that it supports, are focused on the Appendix-I species.
Since those require the issuance of an import permit as well as an export permit, and this is where the

varying application by Panies has given rise to serious problems.

It IS clear from a study of the history of the employment of quotas by the Conference of the Panies that

It IS the intention of the Parties that the establishment of a quota should satisfy the requirements of

Anicle III for findings by the importing country. This concept has been central to establishment of quotas.
The failure of some Panies to implement the quotas in this fashion threatens to undermine the entire

system and to interfere with important conservation programmes.

As to the importance of the allowance of limited, non-commercial trade in cenain species to the

conservation programmes for those species, the following discussion from the official record of the
Comminee I discussions on the listing of the markhor Capra fa/coneri mak.es it clear:

The delegation of Pakistan, a range State, suppoaed the proposal [by the U.K.] in principle, but was
concerned that the transfer of the subspecies to Appendix I might cause problems as some
populations were subject to limited spoa hunting which provided income to local communities.
However, they were reassured that Appendix-I listing would not prevent such hunting (Com. I 8. 11).

LEOPARDS
' '

Tne Parties have adopted Resolutions setting forth quotas since the fourth meeting of the Conference of

the Parties in Gaborone, Botswana (Conf. 4.13, Conf. 5.13, Conf. 6.9, Conf. 7.7, Conf. 8.10). At the
seventh meeting, the Parties made the quota system permanent, except for addition to or changes in the

approved quota levels.

During the discussion of a proposal at the eighth meeting to transfer the leopard to Appendix II, the

following observations were made by TRAFFIC International:

Although trade in hunting trophies of Appendix-I species was already clearly allowed (Resolution
Conf. 2.11), it was agreed during the fourth meeting of the Conference of the Panies to make a

special provision facilitating non-commercial expons of P. pardus hunting trophies and skins for

personal use. Resolution Conf. 4.13 recognized that P. pa/-c^us "was in no way endangered" in several

range States, and established a quota system for non-commercial expons of this species. The quota
system provided a clear framework for the licensing (by importing and exporting countries) of non-
commercial P. pardus skin trade, by laying down the terms under which a transaction would be judged
non-detrimental and not for commercial purposes. Since that time Appendix-I export quotas have
been reviewed and agreed to by the Panies at each meeting of the Conference of the Parties
(Resolutions Conf. 5.13, Conf. 6.9 and Conf. 7.7).

CHEETAHS

Namibia proposed both a transfer to Appendix II with quotas (proposal #9, pursuant to Resolution
Conf 7. 1 4) as well as document Doc. 8.22, which contained a draft resolution suggesting quotas for this

Appendix-I species. The proposal said: "the proponents submit ... the anached draft resolution to
establish an Appendix-I expon quota system for cheetah, which would permit the expon of cheetah
n jnting trophies and skins, subject to similar restrictions first agreed to for the leopard." "Trophy hunting
ana expon of live cheetah have been encouraged in Namibia as an anempt to curb farmers' anempts to
eradicate cheetah from their land, and to change their anitude from one of 'kill at all costs' to one where
cheetah would be tolerated and accepted." "Trophy hunting is a viable option, which is proving
Successful in Namibia."
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The Proposed Draft Resolution and the CITES System

Quotas have become a mechanism of great importance in the CITES system. They recognize the need

to allow the utilization of wild plants and animals, while maintaining the necessary limits on such use

They offer a co-operative mechanism for exporting and importing countries to use to assure that marking

and permining controls are effective. In a political sense, quotas have allowed the CITES Pames to

resolve conflicts between those who feel the need to utilize wildlife both for human needs and for

conservation benefits, and those who are concerned that such use will have detrimental effects on the

survival of species.

There have been differences, however, in the way that Panies have chosen to deal with the various quota

Resolutions as they apply to both Appendix-I and Appendix-ll species. For example, some Fames have

concluded that the establishment of a quota in a Resolution amounts to satisfaction of the finding required

under Article 111 that the exportation and importation of a specimen within the appropriate quota will not

be detrimental to the survival of the species. This is the majority view, and is reflected in The Evolution

of CITES, wrinen by Willem Wijnstekers, wherein he states that the establishment of the leopard quota

"substituteld) the role of the Scientific Authority".

Other Paaies are confused and refuse to recognize the quotas. Refusal to recognize the quota is not

ci-cperaiion in the spirit of the Convention and burdens everyone. This is having a negative effect on the

aonity of range States to conserve these species and has wasted the quota Resolutions of the Parties

The proposed draft resolution (Annex) would confirm the majority practice of the Parties, and would

encourage Paaies not following this practice to adopt it. This emphasizes the imponance of CITES as a

iorum for international co-operation in the conservation of species and biodiversity. It is elementary that

important terms should be defined particularly in this instance where there is confusion that distracts from

the purpose of the quota for which it was established.

f

Tnere is sometimes an assumption that it is always good to prohibit trade in a species and it is always bad

ic encourage such trade. But that is neither what CITES says, nor is it accepted policy today. U

contravenes the intended purpose of the establishment of Appendix-I trophy quotas. Resolution Conf 8 3

recognized that there can be benefits from the trade of wildlife. This principle has also been confirmed

uv !UCN. which adopted a resolution on the sustainable use of wildlife at its 1994 General Assembly in

Buenos Aires.

From this point of view, it can be just as much a violation of the Convention for a Party to close its

Dorders to trade in a species as it can be for a Paay to engage in trade contrary to the requirements of

the Convention. This is especially true when the trade has been reviewed by the Panies «nd a quota has

been agreed at a meeting of the Conference of the Parties. It is equally true when trade is taking place

within the framework of a quota mechanism established by the Conference of the Parties.

Note from the Secretariat

The Secretariat recognizes the merits of this document and the value of the argumentation presented

It IS however conscious that if the draft resolution is adopted, this would not prevent some Panies from

implementing stricter domestic measures on the import of specimens of species to export quotas, m
accordance with Article XIV, paragraph 1 .
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Doc, 9.51

Annex

DRAFT RESOLUTION OF THE CONFERENCE OF THE PARTIES

The Interpretation and Application of Quotas

RECALLING Resolution Conf. 6.7, adopted at the sixth meeting of the Conference of the Paaies (Onawa,

1 987), calling on Parties to consult with range States prior to taking stricter domestic measures pursuant

10 Article XIV which may interfere with trade in wild animals and plants and Resolution Conf 8.21,

adopted at the eighth meeting of the Conference of the Parties (Kyoto, 1992), requiring consultation

between proposing States and range States;

RECALLING Resolution Conf. 8.3, adopted at the eighth meeting of the Conference of the Parties (Kyoto.

19921, recognizing the benefits of the use of wildlife;

RECALLING in panicular the Preamble to the Convention which states that peoples and States are and

should be the best protectors of their own wild fauna and flora;

RECOGNIZING the supreme importance of co-operative and mutual action as called for at the United

Nations Conference on the Environment and Development in 1992 at Rio de Janeiro and as embodied in

tne Convention on Biological Diversity;

AWARE that the Parties have set quotas for the expoa of specimens of the leopard, various crocodilians,

and the cheetah;

AWARE that it is the understanding and practice of the majority of Paaies that the establishment of

quotas by the Parties satisfies the required finding that the expon of a specimen will not be detrimental

to tne survival of the species and that the impon of that specimen will not be for purposes detrimental

to tne survival of the species, provided that the export is within the limits set in the quota;

AWARE however that the failure of some Parties to adhere to this majority understanding has had negative

consequences on the conservation of species by range States;

THE CONFERENCE OF THE PARTIES TO THE CONVENTION

AGREES that, whenever the Conference of the Partes has set specific export quotas or has established

c mechanism for setting such quotas for a particular species, this action by the Parties satisfies the

requirements of Article III, IV and V regarding the finding by a Scientific Authority that the export will not

oe detrimental to the survival of the species and that the purpose of the impon will not be detrimental to

the survival of the species, provided that the trade in specimens of the species is within the limits of the

quota.
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CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES

OF WILD FAUNA AND FLORA

Ninth Meeting of the Conference of the Parties

Fort Lauderdale (United States of America), 7 to 18 November 1994

RESOLUTION OF THE CONFERENCE OF THE PARTIES

Conf 9.21

The Interpretation and Application of Quotas for Species

Included in Appendix I

RECALLING Resolution Conf 6 7, adopted at the sixth meeting of the Conference of the Panies

(Ottawa, 1987), calling on Parties to consuh with range States prior to taking stricter domestic

measures pursuant to Article XIV which may interfere with trade in wild animals and plants, and

Resolution Conf 8 21, adopted at the eighth meeting ofthe Conference of the Parties (Kyoto, 1992),

requiring consultation between proposing States and range States,

REC.'SJLLING Resolution Conf. 8.3, adopted at the eighth meeting of the Conference of the Panies

(Kyoto, 1992), recognizing the benefits of the use of wildlife,

RECALLING in particular the Preamble to the Convention which states that peoples and States are

and should be the best protectors of their own wild fauna and flora,

REC.'^LLING Resolution Conf 4.6, adopted at the fourth meeting of the Conference of the Parties

(Gaborone, 1983), which recommends that the text of any document submitted for consideration at

a meeting of the Conference of the Parties be communicated to the Secretariat at least 150 days

before the meeting;

RECOGNIZING the supreme importance of co-operative and mutual action as called for at the

United Nations Conference on Environment and Development in 1992 at Rio de Janeiro and as

embodied in the Convention on Biological Diversity,

AWARE that the Parties have set quotas for the export of specimens of the leopard, various

crocodilians, and the cheetah;

AWARE that it is the understanding and practice of the majority of Parties that the establishment of

quotas by the Panies satisfies the required findings that the export of a specimen will not be

detrimental to the survival ofthe species and that the import of that specimen will not be for purposes

detrimental to the survival of the species, provided that the export is within the limits set in the quota.
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AWARE however that the failure of some Parties to adhere to this majority understanding has had
negative consequences on the conservation of species by range States,

THE CONFERENCE OF THE PARTIES TO THE CONVENTION

AGREES

a) that a Party desiring a quota for a species included in Appendix I should submit to the
Secretariat its proposal, with supporting information, at least 150 days before a meetmg of
the Conference of the Parties, and

b) that, whenever the Conference of the Parties has set an export quota for a particular species
included m Appendix I, this action by the Panies satisfies the requirements of Anicle 111

regarding the findings by the appropriate Scientific Authorities that the expon will not be
detrimental to the survival of the species and that the purposes of the import will not be
detrimental to the survival of the species, provided that

i) the quota is not exceeded, and

ii) no new scientific or management data have emerged to indicate that the species

population in the range State concerned can no longer sustain the agreed quota
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lumsiM'noiMjL oocMcit >ok eatt

OOUMOSION OV GIBIEK T&OPICAr.

U FBGsmBNT

I

TOWHOM IT MAY fYlTff^TTBN

Snbjcct : Imiiact of tkers Eadangcred Spede* legiriation dne to import pestricttoiu of

IniAtiiig trophia le^aly cbtsined abroad by Aaericui sportsiBeB

It is appropaigte to recall on this occasion a. nambcr of iaqxHtant hccs : American big game
humen make up approodmatdy 5C^ of all hunting tourists woridwide and that harvesting of

huntiiig trophies is negSgibie ia quantity (a fractionof l%)of anyspedes.
I

Tbe « trade » of legafly-obtaioed hunting trophies has, siooe the very 2nd Conference of the

Parties of CITES in 1979, beeo recognized (Res Conf 2.1 1) as a noo-cofnmensa] activity to

be authorized by tlie Parties. Tlus ResoKrtion was rdnfarced by COP 4 in 1983 (Res. Coaf.

4.13). regardrng partJcvlarly leopard trophies and lecoidinned by fdlown^ COPs (Res. Conf

S.13, Conf. 6.9, Cod£ 7.7, Con£ S.IO). Similarly, a boating trof^ quota were attributed by
the Parties for other Appendix I spedes, such as the cheetah, as weQ as for the IHie crocodile.

The 9th Confaeaoe of ttie Parties which met in fort Loiderdaie, Florida, ta Novetnber 1994,

the Patties siucBed documeots Doc. 9.50, 9 51 and Com. 9.21 by tbe Govemmctit ofNannbia

which ittssted cm \ the fact that arbitrary import ban of legally-obtaioed fatittiag trophies

oonstittited in bet a violatian of both tbe text and the spirit oftbe Conveotioii. It was stressed

that these import bant were usuaOy imposed on tbe basis of sketchy scientific data and without

d«e rooognized procedure of cowaihation whh die couatriet of ohgte.

Tbe Confereoce, wfakli was regrouping 117 State Parties and 7 mn-Partiea, adopted tbe

proponb ofKamibia it^dcfa in &a re(piests the Sdemiflc Authority of the importiitg country

to tnenly check with tbe Scientific Authority of the country of origin ^at the trophy was
obtained leg)^ inlthat country. An amenrimfint was introduced and adopted stating that the

only excqrtion to; this rule could be made when scieottSc or zoaaagesieat data existed,

demoostrsting that the decision oftbe country of origin should in &ct be challenged.

It was stressed by exporting countries during tbe diEcussions m Fort Lauderdale that the

utyustified interpTBtation of Article XIV of the Cooveation, wfaid: in particular has been

repeatedly invoked by the US CITES Sdentrfic Autiiairity, had « cott^omised the

conservation progificmu ofBange States ».

Ttas naahty has been stroi^ h^hh^ed by lUCN (The World Conseivation UnioaX
TRAFFIC and W^ in ibctr Janoaiy 1995 Rq>on entitled «r Fouryam after the CITES
bam iOegai kSBi^ of Hephantt, ivory trade aad stodfUes » which « conciucks thai the

9, Qoai Maljtqmik 7S0D6 PARIS (FRANCE)
•ttigx : IGF 640430 ¥ - Ta«fn i 45633294
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intematicnal '/ory trade ban has not halted the iiUegat c^iake of elephants. Tlie continued

loss ofelephants (^ppe<m to be the result ofan inabtlity on thepan ofrange suites to protect
them ». In &ct. this report gives dnaatic evidence of die efibct of die ivory trade ban on anti-

poBchi^g budgets rathe elephant's range states :

« ainoe 198&, budgets far law enforcement activities in Zimbabtiv's wildlife sector

hayie declined by almost 9096 in rval terms ».

In Tanzania. *for the protected areas inchukd in our analysis, btuigets had
declined by 97% ^nce the ban came into effisct ... With the decline in available

funding, iUegal kiUing has begun to increase since 1992 ».

« Zamtiahas experienced a 96H erosion in its budgetfor capital expenditure tn 6te

wHiStje sector ».

AD of the above iofbnnatioa confirm the two obvious &ctB Uiat poadung can only be cbecked

by anti-poaching efifotu and that ihcsc efforts cost nnoey wbidi, in reality, can only be

pitxhioed by wise Bse of the wildlifiB resources Interaalional aid which had beat promised to

Afncan elepbaia range states did not materialize in any sgaficant way and, in any case, can

never be oonsideied by donors as an ongoing long term fuiaoctng ofrecurrett law cnforcament

costs.

The value of wildlife and die ctMuribution by spoitsmeo to conservation fiinding are indeed

wdl known by thciUS Fish and W3£& Service and by the IntematiaDal Assodxtion of Fish

and WDdSfe Agcaciies. It is all the tsore shocking to see dut same US F&WS sppiy arbitrary

import restrictioas lon trophies originattRg in developing countries who despcatdy need titt

inootne in Older to cany out their brave campaigns to cooaerve wildlife.

CITES Eirtliennore recognszed at its meeting in Kyoto tbe cootiibution diot trade can make

towards conservati^ of endangered spedes. i.

It is for tins reasoa that die Internationa] Council for Game and Wildfife CooscrvatioD (CIC)

voted at its 42nd Geoeral Assembly, meetiqg in Monaco, April 4 to 7, 199S, the two attached

RecotzmwDdatioas. !

It is our sinoerest wish that, in its cmiem reform of the Endangered Species legislation, die

United States wiSl ftilly take into account the benefits of legal trophy hunting and trade in

wiltffifie products towards the cooservatioa ofv^ species and its h^tbitats, thereby ensuring the

two great goals identified by the World Summit in Rio (1992), 'ntich are the conservation of

biodiversity in oonjvnction with sustainable devetopment

Bettrand des CLERS
CbainnBn

I

19/D7/95
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SxFORMED ofdie ucuuiecus aaopaon b? tfae oare r-?r I2i meabcr CITES Titatr, »ftiw«g the resas
CaooBcaEs of ±e Psrdes m Fon Lapdrraalr USA (Ncveccs- 1994) of a resafamoi T»>.rt

aiii-->^

fotmdly tee xigis of EzBge Scans id e^ott the quoc^ cf A^pcdix I species ^proved by tiie
fiiiil>| iB,

'«
i

»

anlnrinn naSncs die l»sic oocfan. sqiiicfy recagiazsdiaitepnamble of:be

ptep Us aid StatB are and should be the bv: prooBtors oftheir awn yetldJiaaia

RSCALLZNOdazdiis
CoBtuomstt 1 r

andflorv i.

NOTING bo««ver thst,

meanres* o^ be

itstnct wtkSft oapoits

lines AfBdB ^CV, pciL I of ths Coovtsasn ssbbs tfatt : « tnt '^i domasne
by Piazties, sczbb Pkrtias have bea -^^^g "^<<"''«»

Tx^^geojBi v<tj£ti

M'CDriiny to tfaeir owq ifuffKai n* l. ibtIiI, ±sp^y ''^""rg seweir pRjudios lo

jEifCALLINGtiBXpas:
<HiiiiiiiitT win BflgB

f ^tslrom vt^f,

I "ontsascas ofthe Paints havs osistBd cz se seoesszty fbr sipixnss ^^^T^^ to

sdbre ^iiifl{Biuiig or taksig asy lerjc.'ive ttade measae^ odic i&ai
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disc CrrCS s a ComcECoQ oa fatw i.anaui Trade snd t^*—'''' aaist ba is
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CHE EVTERNATIONAL COtTNOL FOR GAME
ANDWILDLIFE CONSERYAHON,

pfvpool oftiie Tropical otd Big Gaae CnrnmhiioBa,

of CTTaS to " " " '

Ty wii'uB Bft szEsnvocx of tsc g^**^ review of
'

rnasy wiucb it is canysg out, wfaicii Hiiuu 'f\ ippiy mrft Trnitatrral iimwtii
y Lrtisls XIV, puTd. 1» chcs deuyiug S^ige Stszss dte soniy neaded Iwunfiis fibr

jenve gtjm ii uwi i Hriraral trade of stisasBcHr lunigrd sptan, s tesssnoad
Parxtss in Rasomcoa SJ passed in Kyon, 1992,

' Gsseni n heip -«aee dns eoccsin k tis casise of IUCN*s adtnory rote to

i^jpj
j scsBs tD «!*»'"*««' tsnlaxBxi tods bins in "wi'Tfi'i of CTTES

_ ftwr TtFm be pot OB die ageadA. of the sea mi" "?"£ (lOtb CO^ and inst the
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AWARJE that d» Ezsopsn uhiOQ bas bees sppirin^ &r tea yeas a Hrgniarm (Sell ?52£/82) &r
wwpww,»«t xni» in 'OTiId ftinw whkJi eSSsaivter cuiiajis the im^^at of scone GTES AppeatSx n
spaeiBt by enoit^ in piice t pncednie wfaidi w ihnirK tues: to AppeaLi I leaiiw fii'w.t aid oo as
^***^'"^»* srbiOBBn^mpoft veto,

AWARE Finm^ERM(bR£ das tis Esrapeac Cocaassisa is m. ±t procen of infrafiins diis

Eswpeaa ConmnT Regu'-^'
—

ASKS ffs aatopeui Uolon tc oscat that European r^zuiaccss, tneas: to impieiiieii CTTES, do aot

eesssvcse Euiope's seaerai cbligaooia on fiis trade, as ssrrir .-r by Amcie XIV, pais. 2 of the

Ccovcnnon.
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RECOMMENDATION

REMINDING tbat; x some Southern A&ican countries, over-abondsat dephant popuktioos
OBUt be cuOed ia crder to oxsure the long-term consovatioa of Nadoiu} Parks and of their

biodivershy. i

RECOGNIZ?N<7 hlawever die sovereign ri^ of some raage states to continue to bm export

<tfei«pfaant produces

RECA1.LTNO tfiatj St their 7th Conference in 1989, a naoiity of States Parties to CITES
dedded to imposeia geoerafized ban on intenudooal trade ia all Afiican dqifaaid pirxiacts.

arguing that the dbsisg of Intimate trade would autonuticaSy resuh in brinj^ iO^al trade

to a hah, !

INFORMED of tbe findings of the World Conservstion Uidod's Aftican EiepihBnt Specialist

Group, publiabed in Jamiary 1995 by lUCN, TiaSc and WWF, vktich cosduds tfairt, afior five

yean' ban, dephant poacfains and iDegai hrory trade coaimiie as brfsre, damonBtratxitg tiie

Macy of the arguaieflt,

NOTING tfaat, aoooiding to tbe above report, tbe predictahle sboitftO in rcvoiue of
Conservation Dq>art3ieats. reaihing from tbe impossibility to sdl govennnent-owiied dephant

ivory and skios. has bad the perverse eflect to force important reductions in ncngc States' 8iiti»

riff^Bg budgets (by 90% in the case ofZimbabweX

Tbe Ihicroatioaai Conacl for Game and WQdlife Conservation,

iattfae SBggastiAa offht Tropical Gamt Comanisiion,

PiBtlWAIISS the recossnendation nude by the last Geserai Assembly of CIC meetii^ in

Capetown in March 1994 to tbe CITES Parties, Secretariat and Standing Comiiittce.

HKMU^tH'!'^ once again the aiccal importance of cnoouiaging sostainaUe Icg^ tnuk in

'nnldlifis products in order to pay for recurrent costs of anti-poacfaing and other Isw-

enfiaxcament and wfldfifb management activities in tropical coimtdes.

RP.ro<TNI7RS the necessit? to compensate local peojde for tl» cost of conserving natural

habitats and the prcaencc of wilcQife on their Land by letting them benefit firom^ trade in tins

products. I

WELCOMES the ofEer made by the United Nations Esvrtsaneot Program to find ways to

reaudionze conxroSed legal trade m Afiican depnam products originating firom nu^ states

where elephants are managed sustainabfy and where unworked depfaent product imreotories

cmanatB fiom govemnient warehouses.

92-528 96-19
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Statement of Elizabeth Rihoy, Washington Director, Africa Resources
Trust

AFRICA resources TRUST

Constituted as a welfare organization in Zimbabwe and a private voluntary orga-
nization in the U.S., the Africa Resources Trust (ART) is a non-governmental orga-
nization working in Africa in the field of development and environment. ART is

dedicated to the promotion of human welfare (especially the alleviation of poverty
in remote rural areas) through the sustainable use of natural resources, with a spe-
cial focus on wildlife.

OVERVIEW OF THE ISSUES AFFECTING AFRICA'S ECOLOGICAL FUTURE

Africa is frequently portrayed by both the media and many in the international

community as a Tsasket case', where populations are expanding beyond the capacity
of the resource base to sustain them, resources, both finite and renewable, are be-

coming exhausted; environmental degradation is an irreversible force, and species
loss a common occurrence. What we hear less often from Africa are the success sto-

ries which address both human development and resource conservation needs. This

paper shall draw upon one of these, the CAMPFIRE programme in Zimbabwe, to

indicate possible options for a sustainable ecological future for Africa.

Not withstanding these success stories, the ecological challenge to many African
nations is a serious one. World Bank projections indicate that by the year 2025 Afri-

ca's population will have doubled, reaching 1 billion. This will dramatically increase

the pressure on the natural resource base and, unless viable solutions are found,
will lead to further environmental degradation. To respond to these developments
Africa is confronted with two key challenges if it is to provide a sustainable future

for its growing population. First, it must develop its modem economy, involving both
industrialization and urbanization, to absorb and employ its growing populations.
Second, it must maintain and expand a viable rural economy with appropriate and

productive forms of land use to both maintain its rural population and supply the

urban areas. This paper will focus upon some of the responses to the second issue,

seeking to demonstrate that the ecological future of Africa is intimately linked with
the future development of its niral economy.
The rural economy has been subjected to pressures which have led to ecological

and environmental degradation. Key amongst these is the increasingly intense com-

petition for land, resulting in inappropriate, unsustainable forms of land use in

some areas. This has led to a loss of productive land and a related loss of

biodiversity. Much of Africa is unsuitable for intensive agricultural production—only
5 percent of Southern Africa is considered suitable—but the pressure for farming
land has forced people into marginal lands. The result is severe land degradation
which leaves people and the environment impoverished. Africa is unlikely to

produce its own 'green evolution' in the near future and may instead need to pursue
a more diversified path of natural resource management and agricultural production
based upon the prevalent natural conditions and available resources.

Africa's current development paths have focused on intensifying the productivity
of arable agriculture and livestock at the expense of exploring the productive poten-
tial of other existing resources. This has produced competition for land in which the

potential benefits of much of the indigenous fauna and flora, particularly wildlife,

are largely neglected. At the same time conservation efforts have sought to protect
these resources against development, creating a seemingly insurmountable conflict

between the goals of conservation and development. Many African countries are cur-

rently rediscovering the productive and economic potential of their indigenous re-

sources in their national development programmes. It is in this context that we see

the following example as providing possible options for reconciling conservation and

development objectives, whilst addressing the challenges described above.

Traditional approaches to conservation in Africa have been based upon the West-

ern conservation paradigm of protectionism. This essentially assumes that any
interaction, particularly use, between humans and wildlife will have a negative con-

servation impact. It has sought to place wildlife within a vacuum, creating protected
areas in which humans give way entirely to animals. These protected areas are

often viewed with resentment as they are seen by rural people as under used and
elitist. Outside the protected areas we see an increasing trend in which the converse

situation occurs, with the wildlife and its habitat giving way entirely to people, often

resulting in a loss of biodiversity and environmental degradation.
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ALTERNATIVE OPTIONS—COMMUNITY BASED NATURAL RESOURCE MANAGEMENT

In the last 10 years there has been a growing recognition throughout Africa that

this protectionist approach to wildlife conservation has been failing to address either

the environmental or developmental needs of African nations. An alternative ap-

proach to conservation was required, which would address the realities of conserva-

tion and development in the African context. This approach, commonly known as

community based natural resource management, is one in which responsibility for

the management, use and benefit of natural resources, including wildlife, is re-

turned to the local communities who live with it. This
pragmatically acknowledges

that benefits must accrue to the people who coexist with wildlife or more economi-

cally viable—but often environmentally degrading—land uses will be preferred.

Zimbabwe was one of the first countries to pioneer this approach through the in-

troduction of the Communal Areas Management Programme For Indigenous Re-

sources (CAMPFIRE) Programme. CAMPFIRE, and other similar programmes
throughout Southern Africa, recognize the following key points as fundamental to

the sustainable management of the natural resource base:
• Those who can best manage the wildlife resource are those people who live with

it on a daily basis.
• The conservation of wild species and habitat will only be successful in the long
run if it is able to generate revenue—if it is an economically competitive form

of land use.
• To make wildlife economically competitive, Gk)vemments and conservation orga-

nizations need to begin to promote harvesting and using wild species as an op-

tion for wildlife conservation, rather than focusing exclusively on the old protec-

tionist conservation paradigm which prevented such uses.

• If wildlife is to become an economically viable form of land use it will be de-

pendent upon the availability of markets for wildlife products, these markets

depend on policy and regulation both at the international level and within some
consumer nations, such as the Endangered Species Act in the United States.

CAMPFIRE AND RELATED PROJECTS

It is our experience in Africa that conservation and development
are both most

effectively achieved when the goals of each contribute toward the other. CAMPFIRE
and other similar initiatives are attempts to achieve this by ensuring that wildlife

management becomes an accepted land use practice in areas that are marginal for

other forms of land use.

Until recently all use of wildlife was illegal and referred to as poaching. Thus
wildlife was of no legal use but was a very real pest which could destroy livelihoods

overnight and presented a serious threat to human lives. Each year thousands of

people in Zimbabwe lose their entire year's income, in the form of their
crops,

to

marauding wild animals, often resulting in starvation. Hundreds of people are killed

or maimea, usually by elephant, hippo or buffalo. In this context rural communities
have been given strong incentives to get rid of wildlife, and to change the habitat

that sustains it, as fast as possible in any way they can, legal or otherwise.

The advent of CAMPFIRE has reversed this situation by transforming wildlife,

the liability, into wildlife the important economic asset. To succeed, CAMPFIRE has

introduced legislation which effectively devolves ownership of wildlife to local com-

munities. For the first time in recent history, wildlife management has the potential

to become a competitive form of land use for the local communities who live with

it. Wildlife is now viewed as a valuable resource, which should be managed, nur-

tured and utilized in the same manner in which a farmer previously managed his

cattle. Wildlife has a comparative advantage to cattle on semi-arid rangelands as

it makes wider and better use of the available vegetation and has many marketable

uses in addition to meat production. Conservative estimates indicate that wildlife

utilization produces returns of at least double those produced from livestock ranch-

ing on marginal lands, approximately 50 percent
of the land area of Zimbabwe.

By linking conservation benefits with development objectives, habitat destruction

and degradation has been reversed in Zimbabwe. CAMPFIRE started in 1989 when
2 districts received authority to manage their wildlife. The fact that by 1993, 22 dis-

tricts had joined the programme, approximately one third of all the districts in the

country, speaks for itself A similar situation has occurred in the commercial farm-

ing sector. Today, more than 75 percent of the privately owned ranches in Zimbabwe
have integrated wildlife management practices into their overall land use strategy
and thus derive additional income from wildlife. In the SE Low veldt a consortium

of 22 commercial farmers have recently pooled their land to form a wildlife conser-

vancy of approximately 1 million acres, which Zimbabweans claim will be the larg-

est privately owned wildlife area in the world. Today in Zimbabwe 50 percent of the
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land dedicated to wildlife management is found in commercial and communal areas,
whilst National Parks account for less than 30 percent. This amounts to more than
one third of the area of Zimbabwe, a real contribution to biodiversity conservation.

Key species have also benefited considerably as a result, with several species pre-
viously classified as endangered, such as the cheetah, Nile crocodile and elephant,
seeing significant increases in their populations. Habitat loss has been the single

biggest threat to wildlife conservation in Africa, by reversing this, many species
have seen increases in their populations.
Under CAMPFIRE more tnan 250,000 people are now engaged in the practice of

managing wildlife and reaping the benefits of using wild lands. These people live

in remote areas that have historically been by passed by development initiatives

and it is no exaggeration to say that they are some of the poorest people in the
world. CAMPFII^ revenues amount to approximately U.S. $2,000,000 per year, an
enormous figure when one considers that tne average annual income per household
in these areas is approximately U.S. $150. Communities have devised a number of

ways to improve their livelihoods by taking advantage of the new found value of
wildlife. The single biggest revenue generating activity is internationally marketed
safari hunting, which generates over 90 percent of all cash income. But a variety
of other uses exist, such as photographic safaris; live sales of wildlife; cropping to

provide nutrition locally and sale of skins. The revenues from these efforts generally
go directly to households, which decide how to use the proceeds. In the recent

drought years this cash has often staved off some of the worst effects of crop failure,

starvation; or communities may pool their resources to build a clinic or school; often
the money will be communally invested in an income generating project, such as a

grinding mill or shop.
But CAMPFIRE is far more than simply a wildlife management and income gen-

erating programme. It is a means by which communities can take back control over
their own futures and reassert their self-reliance. It has returned to rural commu-
nities the right to make decisions concerning how they will use their natural re-

sources. CAMPFIRE has become a forum for a wide range of issues, including rep-
resentation, economic participation and the local governance of communal areas. In

many ways it is an exercise in democracy. It will be tragic and ironic if these rights
are undermined yet again by imperialism from the West, this time in the guise of

environmental concerns, 'eco-imperialism'.
CAMPFIRE is by no means the only initiative of this type. Similar programmes

are in operation in Botswana, Namibia, Malawi and Zambia. Tanzania, South Africa

and Mozambique are exploring options for developing programmes, whilst several

countries outside Southern Africa, such as Uganda, Cameroon and Kenya are imple-
menting pilot projects.

INTERNATIONAL TRADE AND NATURAL RESOURCES

It may be interesting to note that the impact of the U.S. has played a significant
role in the history of CAMPFIRE, both through positive support as well as

potential
threats to its economic liability. This paper will conclude by illustrating tnese im-

pacts and the implications this may have for future U.S. policy toward Africa.

The first point refers to foreign aid provided by the U.S. through the U.S.AID.
As is so often the case with innovative approaches, CAMPFIRE began as an idea

with no resources, little political and financial support and many skeptics. As the

programme began to evolve, it increasingly attracted the attention of both Govern-
ment officials and international aid agencies. The institutional development and fi-

nancial support provided by U.S.AID during the pilot stage of this programme
proved to be a critical factor in demonstrating the viability of linking conservation
and development objectives through the use of wild species.
The need for such foreign assistance will continue for a number of years as the

Programme
seeks to develop the institutional and economic basis for community

ased management of natural resources across the country. The complexity of seek-

ing to transform key elements of a rural economy's established production systems
should not be underestimated. It requires a substantive investment in institutions,

capacities and infrastructure, the costs of which cannot be borne by the communities
alone.

However, in the long run trade, both domestic and international, will determine
the future of the programme. CAMPFIRE depends upon obtaining an economic re-

turn from wild resources, which in turn requires open and functional markets for

these products. To demonstrate the impact of international trade policies upon local

initiatives of this kind, consider the following example.
Over the last few years there have been two instances where actions were almost

taken by the Secretary of the Interior under the ESA legislation, which would have
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effectively prohibited the import of ivory trophies. CAMPFIRE is highly dependent
upon trophy hunting for generating cash revenues for its communities, as dem-
onstrated by the following figures:

• Trophy hunting provides over 90 percent of the cash revenue.
• Elephant hunting alone provides 64 percent of the cash revenue
• The U.S. makes up over 60 percent of this market.
Hunters from the U.S. woula have been prohibited from importing hunted tro-

phies, this would have resulted in lost revenues to communities, loss of benefits

would have reduced the incentives for conserving the resource; other land use op-
tions would have been selected resulting in environmental degradation in these

marginal environments.
The threat implied by the ESA's regulations and the implications this has for the

authority of Southern African governments in managing their own resources is

taken extremely seriously by these governments. Diplomatic protests have been re-

ceived by the Chairman of the Resource Committee from both the Washington based
Ambassadors and the Directors of National Parks Departments in Botswana, Na-

mibia, Malawi, and Zimbabwe, expressing their countries reservations with existing

legislation and suggesting revisions to those sections of the Act which apply to for-

eign species. They indicated that in the eyes of these governments the aetermina-

tions made under the Endangered Species Act regarding non-U.S. species:
• Were contrary to the international regulatory treaty for wild

species, CITES;
• That they frustrated these Governments strategies for wildlife conservation;
and

• That they infringe upon the sovereign right of Governments to take responsibil-

ity of managing their own wildlife

CONCLUDING REMARKS

The African environment is extremely fragile and inappropriate forms of land use

rapidly lead to environmental degradation. National development programmes are

promoting the use of indigenous flora and fauna as both an ecolo^callv and eco-

nomically viable land use in marginal areas. The long term viability of such pro-

grammes will depend upon demand and markets for their products. If markets are

not available other forms of land use will be chosen, even though they may not be

environmentally sustainable. If CSrovemments and organizations wish to assist in en-

suring that Africa's ecological future is not jeopardized they should create appro-

priate incentives for sustainable use of indigenous resources by providing access to

markets which will generate an economic incentive to conserve wildlife and its habi-

tat. In Africa natural resources are part and parcel of the communities life. They
can provide subsistence needs and marketable products in raw or processed form.

CAMPFIRE and similar approaches are not a panacea for all of Africa's environ-

mental problems but they represent part of the solution. It is the local use of re-

sources for local people's development that will ensure the long term ecological fu-

ture of Africa.

Statement of the Africa Resources Trust ^

introduction

The United States (U.S.) Endangered Species
Act was designed to protect all man-

ner of animal and plant species in the United States. The current Act, which was
enacted in 1973, sought to strengthen the provisions of earlier Acts (viz. 1966 and
1969 Acts) by making provisions for the

publication
of the names of endangered spe-

cies. The list was to include not only American wildlife species, but also wildlife

threatened with extinction worldwide. The inclusion of foreign species in the Endan-

gered Species Act (ESA) is discussed by Richard Littel in his book "Endangered and
Other Protected Species: Federal Law and Regulation" (1992) in which he stipulates:

"The United States cannot legislate a solution to a problem that is global
in scope. The principal threat to species stems from the destruction of their

habitats. While it is beyond our capacity to protect all habitats important
to endangered species. Congress believed that this nation should still act

to the extent of its ability to do so.

1 Africa Resources Trust (ART) is a Private Voluntary Organization dedicated to the allevi-

ation of poverty in Africa, through sustainable use of wild species by rural communities. ARTs
main focus areas are (i) policy research and analysis; (ii) information outreach; (iii) education;
and (iv) networking.
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"Outside United States borders, the Endangered Species Act restricts pro-
hibited conduct by persons subject to the jurisdiction of the United States.
To enforce this rule, the U.S. government may conduct law enforcement in-

vestigations and research in foreign lands.

"The United States is also an important market for wildlife trade. Allow-

ing unrestricted trade would increase the demand for endangered species
and their products. It would give exploiters an incentive to violate the law.

By restricting that trade. Congress decided, this country can add a signifi-
cant weapon to the arsenal of conservation."

Whilst it is noble of the U.S. to take-up the initiative to ensure conservation of

wildlife worldwide, the attempt for global conservation through ESA, it is difficult

for one nation to effect a law that adequately addresses the diverse developmental
needs of the different nations.
This paper states why the U.S. government should make amendments to the Act,

with specific reference to the listing of foreign species. The paper gives a general
outline of the role of wildlife in the development of the rural economy, particularly
the SACIM countries, and this is followed by brief recommendations for the amend-
ment of ESA.

THE ROLE OF WILDLIFE IN THE ECONOMIC DEVELOPMENT IN AFRICA

There is a growing tendency by many conservation advocates to promote a concept
of Africa as an idyllic and sacrosanct wildlife sanctuary which is separated from the
socioeconomic reedities of the region. This elitist and condescending attitude lowers
the credibility of African conservation efforts. Africa has become a battleground of
the global conservation movement. At stake is whether Africans will manage their
wildlife or whether the task will be usurped by a cartel of conservation organiza-
tions based in the U.S. and also in Europe. The implication is that Third World peo-

ple do not possess Uie proper conservation ethics nor are they able to duplicate First

World managerial efficiency. There is a strong international determination to pre-
serve the wildlife in Africa. This determination is expressed in political pressure on

governments to establish additional protected areas or to enforce bans on trade in

endangered species. This self-righteous and culturally prejudiced view is responsible
for increasing bitterness among the African nations and impedes the long-term wel-

fare of the region's wildlife resources.

The SACIM countries comprise Malawi, Namibia, Botswana, and Zimbabwe. The
aerial extent of these countries is approximately 1,915,000 km^ supporting a human
population of approximately 20.5 million, 70 percent who reside in the rural areas.

SuDsistence agriculture is the main economic activity. Per capita income averages
U.S. $400 per annum. In many parts of these countries, commercial agriculture is

not viable, due to the high incidence of drought. Wildlife earnings mainly through
sport hunting and related activities bring in substantial amounts of income used lor

village/community development.
Prior to colonization the economies of African communities were highly

interlinked with their natural resources and their culture. Consequently, the Afri-

cans found it imperative to practice natural resources management on a sustainable

basis for their survival. Wildlife was harvested in accordance with customary laws.

Taboos were an intrinsic part of life with punishments aimed at demeaning offend-

ers. Breaking of laws led to alienation from the community; it did not carry the

criminal element present in existing African laws adopted from colonial rule. The
efficient use of land resources is fundamental to traditional African conservation.

Holistic customs incorporated the principles now known as "wise" or "sustainable

use".

The advent of colonization resulted in the development of various types of land

markets, namely,
• State land;
• Communal areas (CAs) for Africans where tenure was (is) based on usufruct

system;
• Commercial farming land inhabited by Europeans and these lands are on a

freehold system.
It is in the State lands that national parks, safari areas, recreational parks, sanc-

tuaries as well as gazetted forests (collectively known as the "Wildlife Estate") are

found. Hence, wildlife management was dedicated to protecting wildlife and preserv-

ing protected areas. Wildlife had the status of "Kings's Game" and was brought
under State regulation so that legal exploitation and conservation were the exclu-

sive domain of the State. The indigenous communities suffered a double expropria-
tion: they were forbidden to use inaigenous wildlife resources and also progressively
excluded from much of the productive land base. Increasingly, they were confined
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to communal areas where human populations and agricultural pressure on the land

reduced the economic potential of wildlife. Alienation of wildlife resources and re-

duced access to land changed the cultural perspectives of an earlier era when rural

populations used wildlife resources on a sustainable basis. Except to be hunted ille-

gally for meat, wildlife became a liability and nuisance.

A new and progressive wildlife philosophy has been developing in the SACIM
countries. Central to this new philosophy is the Communal Areas Management Pro-

gramme for Indigenous Resources (CAMPFIRE) that gives control of wildlife man-

agement to local communities. CAMPFIRE gives communities the right to manage
wildlife for their own benefit, thus providing an economic rationale to reinforce the

scientific, aesthetic and moral justification for wildlife management. The reasoning
was that local proprietorship of wildlife resources was likely to promote investment

(of land, money and time) for their efficient and sustainable management.
Various CAMPFIRE initiatives are being implemented in the SACIM countries,

the most advanced programme is in Zimbabwe. The achievements of CAMPFIRE
programmes are a clear indication of sustainable management of wildlife resources.

These are summarized as follows:

• local ownership of resources;
• democratisation of institutions;
• full participation of the local people in planning and all levels of decisionmak-

ing.
• income earned from local resources is utilized for economic development, e.g.

water development, feeder roads and bridges, clinics, schools, and income gener-

ating activities at the village level.

It should be noted that trade in wildlife products provides the economic viability

of the CAMPFIRE. However, the ESA is based upon the assumption that trade in

wildlife products will have a negative impact on wildlife conservation.

It is in cognizance of the above that the SACIM countries would like to see certain

changes made in the ESA.

RECOMMENDATIONS FOR THE AMENDMENT OF ESA

The main issues that ART would wish to see addressed and the lines of approach
to such amendments are the following:

(i) The ESA should be redrafted in such a manner that it is highly compatible
with CITES. CITES is now the truly international convention that reflects views of

all nations in as balanced a manner as possible, including USA and developing
countries. It is therefore unnecessary to draw up extra restrictions, especiallv on the

importation of foreign species and their bj^roducts into the U.S. through tJie ESA.
(ii) Furthermore, to ensure that there are no unfair and too restrictive clauses and

regulations in the ESA, there must be compatibility as referred to in (i) between
ESA and World Trade Organization (WTO).

(iii) The ESA should directly and indirectly provide local communities with incen-

tives to conserve wildlife; these must basically be economic and financial so that a

relationship is developed meaningfully between conservation, on the one hand, and

poverty relief and development on the other.

(iv) The ESA must ensure that its amendments on foreign species fully reflect the

views of foreign countries, especially governments, NGO's and local communities, so

that these amendments will be progressive and effective in improving conservation

status of foreign species. Experience has shown that bans imposed without adequate
consultations referred to above can be highly ineffective.
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SUGGESTIONS FOR THE IMPROVEMENT OF

THE UNITED STATES ENDANGERED SPECIES ACT
submitted by

Botswana, Malawi, Namibia and Zimbabwe

An Issues Analysis (Fig. 1, page 7) summarizes the comments which are to follow.

I . INFLEXIBLE LINKAGE OFSPECIES STATUS AND PRESCRIBED ACTIONS

The ESA operates on a set of prescriptions which progressively reduce the possibilities of

use (or, in the case of foreign species, trade with the US) as wildlife populations reach the

critical levels "threatened" and "endangered". Usually, a total trade ban is the result.

However, we have strong evidence to show that total trade bans can be highly

counterproductive. Many species need protection but can thrive with controlled trade.

Trade provides economic incentives that aid and finance wildlife conservation. Particularly

in the regions where most wildlife lives, like South America, Asia and Aft-ica, governments

cannot enforce conservation without local support. A total ban may deprive local

populations of any lawful source of income from their wildlife, whereas, in contrast, well-

regulated trade can provide sizeable economic incentives to local populations thus

encouraging conservation.

The inflexible prescriptive approach of the ESA conflicts with common-sense. In the

southern African region we have learnt that the degree of endangerment of a species is a

matter for note only: how to improve the status of that species is a totally separate issue.

In the more and more frequent cases where the answer to the decline of a species is to

increase its legal value to those on whom its survival directly depends (notably, in many

contexts, landholders), the ESA actually works against conservation.

FIRST PREFERENCE

The basic assumption of the Act that the "threatened" or "endangered" status of a

species should lead to mandatory abolition or restriction of its use needs to be

reconsidered. The Act should be amended to allow flexibility so that even if a species

is truly endangered and subsequently listed, a trade ban does not automatically result.

When it can be demonstrated that trade may create incentives which will contribute to

the recovery of the species, the answer may lie in enhancing the economic value of

species rather than attempting to remove it.

1

\
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2. THE LISTING OF FOREIGN SPECIES .1

In our view, it is questionable whether the government of any country should go so far as

to assume the mantle of global conservator of species. No country possesses the ail-

encompassing expertise needed to classify the status of all foreign species correctly and,

more importantly, to diagnose their conservation requirements. The rapid development of

capacity and expertise in most developing countries has resulted in a situation where the

majority of expert opinion on both species' status and appropriate methods for species

conservation resides in the range states for that species.

The following are valid reasons for any country to control the import of specimens of

foreign species
—

(a) where a country is called upon to initiate such actions as a Pany to an international

treaty;

(b) where a country is directly requested by another country to do so;

(c) for veterinary health considerations;

(d) where the import of live specimens of a species may pose a conservation threat to

local species.

Beyond these reasons, it is more difficult for a nation which is not a range state for a species

to justify the inclusion in its legislation of selective or prohibitive measures which override

the intentions and spirit of the GATT treaty.

It is not necessary to list foreign species under the ESA. Combined with the Bass Act of

1926, the Lacey Act of 1900 prohibits interstate transportation of fish or wildlife taken in

violation of national, state or foreign law. We contend, therefore, that armed with the

Lacey Act, together with CITES, certain non-controversial requirements of the ESA and the

Pelly Amendment to the Fisherman's Protective Act (under which the President has the

discretion to embargo wildlife products from a nation whose practises diminish the

effectiveness of CITES), the USA has more than adequate tools to influence the conservation

of foreign species. The parts of the ESA to which we refer here are those parts that treat

certain violations of CITES as violation of US domestic law. For example, no person

subject to US jurisdiction may trade in any specimen contrary to the CITES Convention.

If US domestic legislation were modified to accord still more closely to CITES, this would

be more appropriate than the operation of what is essentially a parallel system in which there

is a major divergence from CITES listings.

SECOND PREFERENCE

The most effective way to deal with foreign species in the ESA is to abandon the listing

process and adopt a procedure that aligns the United States legislation with the

Convention on International Trade in Endangered Species of Fauna and Flora. The

very assumption that the United States can or should try to influence wildlife

management in other sovereign countries is highly controversial and considered

offensive in some circles.
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3. REQUIREMENTS IF FOREIGN SPECIES ARE TO BE LISTED

(a) Criteria for Listing

For the purposes of the Act a species is considered "endangered" if it is in danger of

extinction throughout all or a significant part of its range. While the status of a species is

judged according to five factors, these do not constitute true criteria. Therefore the decision

as to what constitutes "endangered", which is fundamental to the listing process, is highly

arbitrary and often, we submit, capricious. This would appear to be the opinion of the

House too. We note that in 1982 the House Committee stated its concern that the

endangered species lists "harbor a number of improperly listed species" noting that some

listings were made "for emotional reasons or based on improper biological data".

As with CITES, objective criteria are required to determine when a foreign species is

"threatened" or "endangered" in terms of the Act.

(b) Economic factors influencing conservation of foreign species

In 1978 amendments were made that required the Secretary of Interior make economic

assessments at the time of listing and, as far as foreign species are concerned, this would

have gone a long way to solving some of the problems we face -
especially if the analysis

was made at the level of local communities. Unfortunately, in 1982 all economic

considerations were removed from the Act.

Whereforeign species are concerned, economic considerations should be reintroduced and

cost/benefit analyses required in the listing process.

(c) The requirement to stiow enhancement or need to reduce populations

As a result of various court cases, when making exemptions it is now a requirement that the

regulated taking is shown to enhance populations or that an offtake is necessary to relieve

population pressures. This has proved a major obstacle with foreign species, especially

when these are inappropriately listed. Enhancement is notoriously difficult to define and

demonstrate. The ESA should adopt the lead of CITES which simply requires a

demonstration of "non-detriment". The idea that sport hunting is only sustainable or

desirable when a population has to be reduced is clearly incorrect and, if applied in southern

Africa, will simply be a hindrance to the recovery of species.

The Act should be changed so that exemptions depend on demonstrating non-detriment

(rather than enhancement) and exemptions for sport hunting should not be dependent
on the need to reduce populations.
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(d) Application of the Precautionary Principle

Under the ESA, the killing of endangered species is expressly forbidden but, for threatened

species, the Secretary of Interior has considerable discretion to "issue such regulations as

he deems necessary and advisable to provide for the conservation of species". In 1990, the

Secretary decided to err on the side of protection and after codifying the protections for

endangered species, issued a regulation that extends the same protections to most threatened

species. Exemptions have to be sought to allow sport hunting trophies of threatened species,

such as the African elephant, to be imported into the United States and to allow commerci

imports when, for example, it is argued that Australian kangaroos or African crocodiles ai

inappropriately listed or when it is argued that, for these species, trade is a means to

encourage conservation.

With foreign species there is a need to increase the distinction between endangered and

threatened species. With threatened species the onus should be on the party that is

recommending listing to demonstrate that sport hunting and commercial imports will be

damaging to the species. Even if this is the case, split listing and very specific

sanctions must be required.

(e) Creating disincentives by punishing where there is no intent

We consider it a further problem that the Act is administered with the belief that even an

inadvertent importation of a designated species violates the Act's purpose. As a result,

tourists are penalised when they unwittingly attempt to import into the USA items

comprising parts or products of listed species. This has the effect of discouraging

tourists from purchasing curios in developing countries even where these are clearly

listed by the producer country as legal. Where conservation is based on the return that

wildlife species can make to impoverished rural communities, as in much of southern

Africa, this has marked negative conservation affects. Hunters have been similarly

affected when trying to import species
- sometimes because they have been listed

between die time of the start of the safari and the time of importation of the trophy. In

the same vein, we realise that the ESA does not prohibit hunting world-wide. The

prohibitions of Section 9 do not apply to foreign states. However, hunters risk penalties

and forfeiture if they bring their trophies of endangered or threatened species (for which

there is no exemption) back to the United States. Again, this works against sport hunting

in general and negatively affects our conservation programmes, many of which are

driven by the value imparted by trophy hunting.

Inadvertent violation of the Act with respect to foreign species should not result in penalty.

4
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(0 Concerns about possible aid withdrawal

The Department of the Interior decided that federally funded projects overseas are not within

the scope of the ESA's consultative procedures. The court of appeals disagreed and the

Supreme Court reviewed the case. Only one Justice expressed a view on the merits of the

case, with the majority ruling that the complaining parties lacked standing to litigate the

issue. It is therefore still a moot point as to whether Federal Action under Section 7 is

limited to action within the USA. It is therefore of major concern to four southern African

nations that a court action could stop USAID funding to a namral resource management

project (such as Zimbabwe's CAMPFIRE) in which elephants are hunted and culled if the

elephant was reclassified as "endangered".

It should be made clear that Section 7 does not apply to foreign species.

THIRD PREFERENCE

Ifforeign species will continue to be listed under the Endangered Species Act, there are a

number of improvements which could be made to enhance conservation in the affected

range states.

4. INAPPROPRIATE LISTINGS DUE TO INADEQUATE CONSULTATION

It is common that foreign species are listed inappropriately because the US Fish and Wildlife

Service has an inadequate consultation process with the range states, is unduly influenced by

domestic constituencies which bear none of the costs of listings, and has no capacity to

investigate by direct means the status of any population in a foreign country. Consultation

is, in fact restricted to a wholly inadequate requirement that the Secretary must try to notify

foreign governments and take into account any efforts they may be making to protect the

species. This is reflected not only in listing, but also the formulation of regulations and

guidelines. When the Nile crocodile was being considered for transfer from the endangered

to threatened category, each range state received a short telex through the US Embassy in its

territory. In many cases, this never even reached the appropriate government department.

FOURTH PREFERENCE

Where the listing offoreign species is a possibility, there is a need to strengthen the

consultative process under the Act, and the process should be largely dependent on the

acquiescence of the range states on whom the survival of the species depends.
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AN ILLUSTRATION OF THE NEGATIVE EFFECTS OF THE UNITED STATES

ENDANGERED SPECIES ACT ON THE CONSERVATION OF FOREIGN SPECIES

To illustrate some of the problems we have experienced with the ESA, the lack of distinction

between "endangered" and "threatened" species listed under the ESA and its divergence from

CITES, we will use the example of the Nile crocodile {Crocodylus niloticus).

In 1983 the Nile crocodile in Zimbabwe was dovmlisted from CITES Appendix I to

Appendix II. Between 1985 and 1989 most other CITES Parties with significant populations

followed suit. Today the populations of Botswana, Ethiopia, Kenya, Madagascar, Malawi,

Mozambique, South Africa, Tanzania, Zimbabwe and Zambia are on Appendix II and CITES

has had no record of significant illegal trade for over ten years. Despite this, and

notwithstanding an official petition to change the species status under Section 553 (e) of tiUe

5 United States Code, it took 10 years after the first downlisting to have the Nile crocodile

downlisted to threatened from endangered under the ESA and even after listing as threatened,

2 years later products made of Nile crocodile skin still cannot enter the United States.

This is all the more worrying when it is appreciated that the whole continental recovery

programme of the Nile crocodile is based on the economic value of Uie animal which is

realised through international trade. The Crocodile Specialist Group of the lUCN's Species

Survival Commission has clearly stated that in this case the US ESA has actively worked

against effective conservation, as a cost/benefit analysis would have shown.
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ISSUES ANALYSIS
Fig. 1

WILL THE UNITED STATES

.... consider an Met which totally separates the degree of endangerment of a

species from the t\pe of legal or management action which follows
"^
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Statement of Levy (Rams) Rammutij^ •

My name is Levy (Rams) Rammutla, I am the Director of Marketing and Commu-
nications with the National Parks Board of South Africa. Additionally, I am the

former Director of the Botphuthatswana National Parks Board. During my tenure

as Bops Parks Director, I was intimately involved in the effects of the U.S. Endan-

gered Species Act upon conservation and the sustained management of a national

parkland in South Africa.

The United States Endangered Species Act is a small but significant portion of

the debate around the political, social, economic and environmental resource rela-

tionships that exist between the "rich North" and the "poor South".

The ESA is a product of the so-called "No Go" (protection) philosophy on dealing
with the issues of environmental degradation and natural resource depletion. This

general approach is prevalent in the developed countries (rich North) of the world

who have already experienced or are experiencing the immense social and economic

costs of an accumulated environmental debt.

In contrast to this approach is the "wise use" (sustainable use) philosophy on deal-

ing with these issues. The "wise use" approach is generally supported by the devel-

oping countries (poor south). It is the difference in these two approaches that cre-

ates an apparent conflict or the policies of one country having negative impact in

terms of the success or policies of another.

In order to make nature and species conservation work in any society, the society

as a whole has to place a value on it. That value often comes at a high cost. In

a developing country with extreme poverty, low food security, high illiteracy, poor
health services, high xinemployment, etc. such as South Africa, other value concepts
such as aesthetic, intrinsic, extrinsic existence, opportunity costs, long term sustain-

ability, animal rights or other "esoteric" values do not enjoy a place of high priority

in such as society. In this context, issues such as: where the next meal will be com-

ing from: whether there is a roof overhead, and whether there will be an oppor-

tunity for a job tomorrow; carries far more weight. The country's policy with respect
to nature and species conservation has to be placed within the context of societies

priorities, needs, aspirations and hopes. For this reason the "wise use" approach is

the favored alternative in developing countries.

In addition to this, nature and species conservation efforts in South Africa are

viewed negatively. This negative perception is a legacy of the apartheid era, where
the majority of people saw the nature conservation areas as elitist "whites only"
areas which were created by forcibly removing the black inhabitants. Therefore, the

conservation efforts are under extreme pressure to implement politics which dem-
onstrate visible and tangible benefit to the public and in particular to communities

which neighbor conservation protected areas.

To specifically focus on the impact of the ESA. The restrictions imposed by the

U.S. ESA is to limit the opportunity for South Africa and her people of all colors

to use its endangered species resources wisely and sustainably. Such use, can

achieve both the objective of conserving endangered species and stimulate economic

growth in the usually economically deprive, regions surrounding protected areas.

Consider the implications of the following statements:
• But for the U.S. ESA, the United States would be a potentially rich market for

the sustainable use of South Africa's wildlife;
• Internationally "endangered species" are common locally and in some cases

have to be culled or reallocated to ensure local ecosystem integrity (viz. Rhino

and elephant debate);
• Ecological culling or reallocation program operations to keep animal numbers

regulated cost the "South African tax payer" money to achieve an international

objective of low local priority;
• Loc£il overabundance of endangered species present a major economic oppor-

tunity, unless international restrictions like the ESA prevent that use then they
become a cost;

• Without commitment from society to conservation in South Africa, all conserva-

tion efforts will fail. Further enforcement or expanding the international endan-

gered species lists and schedules as they are enforced by the U.S. will result

in negative impacts on the species.
• Protected areas that produce values but are not valued by the adjacent local

communities are under threat. First, those communities have a strong demand
for land under a rapidly expanding population. Second, this non-value serves as

a front-line encouragement for illegal trade in endangered species and their

products.
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• Without value, areas and expanding populations of animals become costs. Giov-
ernments of developing countries do not have the resource to maintain adequate
security and management operations required for strict protection.

The U.S. Congress has the cnallenge to develop policy which supports both the
objective of endangered species protection and the objective of facilitating the devel-

opment of viable and sustainable conservation efforts in developing countries. It

cannot do either for endangered species under the existing ESA legislation. The
ESA must be changed to reflect the international needs of rational, sustained, wise
use of endangered species rather than punishing the species and the people that live
with them.
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INTRODUCTION

I would like to thank the Subcommittee for this opportunity to express the views of

Safari Club International (SCI) for the record of this hearing into the negative effect

of the Endangered Species Act (ESA) on foreign species of wildlife.

OUR DIRECT EXPERIENCE

For more than twenty years I have personally visited many of the coimtries in Africa

which are affected by the ESA, or to be more specific, by the way in which the ESA
is currently administered. I have seen villages deep in the jimgles of Ethiopia where

it is unusual for men to live past 30 years and where $20 is more than most people see

in a year. I have seen the terrible impacts of chronic poverty in the remote areas of

Tanzania. I have also seen what it means to these people to have a foreigner in their

midst who is willing to pay them salaries for assisting him on his quest for big game.
To them, hunting is an ancient and honored practice and they understand it implicitly.

The fact that a foreigner will engage in the hunt and at the same utilize the wildlife in

the vicinity of their village in a way that brings them wealth is astounding and

wonderful. When a hunt is successful, they celebrate with the hunter in the traditional

manner and their joy is real and multifold.

I have also seen and heard from the mouths of the people living in these remote areas

how the visits by foreign hunters and the money that is brought into their villages on

a regular basis by the safari operators causes them to resist the poachers who prowl

their hunting grounds. They talk enthusiastically about the importance of keeping the

wildlife and of having the tourist hunters return year after year.

Unfortunately, I have also had one more personal experience. For more than five

years, as chairman of some of the key committees of SCI, as trial counsel to SCI, and

now as its president, I have seen our own government deny and frustrate the aims and

goals of these people. Our government has acted in ignorance and with arrogance.

1 have had government administrators and attorneys tell me to my face that they had

to take restrictive and negative actions because they were afraid of being sued by
fanatic protectionist organizations if they approved the importation of himting

trophies. I have seen these same officials develop a secret set of "guidelines" which

were unfounded, ill-conceived, unmeetable and unnecessary, and then impose these
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guidelines to deny the benefits of what the Africans call "tourist safari hunting." I

know these officials after having worked with them for so many years. They are not

personally arrogant, but the actions they have taken or condoned without proper
scientific information and without the courtesy of consulting with their professional

peers in the countries they are affecting have been arrogant. I have attached to my
statement letters from wildlife conservation officials of Ethiopia pleading with our

government to authorize the importation of a few trophies a year because the income

was critical to the continuation of their wildlife conservation programs. Our

government flatly denied the permit applications. A short while later, the entire game
program of Ethiopia came to a halt and with it, the operations of safari operators

which were the only thing standing between the elephants of that country and the

poachers.

I have also attached to my statement a permit application wliich I filed in December,

1992, as a test case to allow the importation of the horn of a de-homed and still-living

black rhinoceros from Zimbabwe. To this day, our government has not yet acted on

the permit. The result? For lack of fiinds, the Zimbabwean program to de-horn black

rhinos to make them less attractive to poachers has failed and the population of black

rhinos has plummeted to the edge of extinction. There are niggling arguments that the

poachers might have killed the rhinos anyway, but the experiment never had a chance

to work because our government was afraid that it would get sued by protectionist

organizations
~

organizations which spend their "charitable" dollars to criticize and

sue but which do not put a permy into research or other conservation efforts.

I will detail, in narrative and in attachments, these and many other instances in which

our government has consistently acted contrary to the spirit and the letter of the ESA.

Despite the mandate of a Federal Court (in Connor v. Andrus . 453 F. Supp. 1037,

(1978) W.D.Texas) the Department of the Interior does not take seriously its duty to

conserve wildlife vdien the species occur outside the United States. Instead, they have

allowed the welfare of this wildlife, and the welfare of the people who share their

lands and lives with it, to become a political pawn in an awfiU game of "biopolitics."

A former special assistant to the Director of the U.S. Fish and Wildlife Service saw
this for himself and wrote about it in an article called Eco-Imperialism . I have

attached a copy.
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THE NATURE AND WORK OF SCI

SCI is an international conservation organization representing more than one million

conservationists who are sportsmen and women. We are headquartered in Tucson,

Arizona, where we operate a state-of-the-art wildlife and natural history museum.

While the bulk of our membership is in the United States, where we have more than

145 chapters in 43 states, we also have chapters and members in more than 25

coimtries around the world.

We are a charitable organization and our major activities are education of the public

about wildlife and about the role of sportsmen and women in conserving it,

conservation, and protection of the right to himt. Each of our chapters is required to

raise funds and to carry out at least one conservation project every year. We have

more than 500 ongoing conservation projects. These projects are usually done in

cooperation vsath the wildlife officials of the state or country where the chapter is

located. In addition, we carry out many conservation activities through our

international staff. 1 have attached our most recent report which details how we spend

or direct the spending of more than $2.5 million per year on conservation activities.

Between our direct expenditures from our headquarters and the money spent on

conservation by our members and our chapters, we contribute $27 million annually

to wildlife and habitat conservation.

Conservation education is also a principle activity of SCI. I have already mentioned

our museum, which hosts 126,000 school children and other visitors per year. In

addition, we own and operate the American Wilderness Leadership School in the

Bridger-Teton National Forest in Wyoming. Each year, we educate himdreds of

elementary and secondary level teachers and resource people in wildlife ecology and

conservation. In this way, tens of thousands of urban students gain a scientific

understanding of the natural world and of wildlife conservation.

We also engage in community services. Through oiu- Sportsmen Against Hunger

program, we donate 155 tons of game meat annually to feed the poor and the

homeless. Our chapters also operate "sensory safaris," in ^^ch sight-impaired

youngsters and adults get their fu^t, and often only "look" at wildlife. They are given

guided tours in which they touch and sense vsildlife moimts, while hearing about the

kind of habitats in which these animals are found. We also provide school textbooks

to rural communities which are part ofZimbabwe's CAMPFIRE program through our
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Books for Africa program, run by the SCI Sables (an SCI constituent organization of

sportswomen).

HOW DOES THE ESA AFFECT FOREIGN SPECIES?

The purpose of the Endangered Species Act is to "provide a means whereby the

ecosystems upon which endangered species ... may be conserved, [and] to provide a

program for the conservation of such endangered species ...". (ESA, §2(b))

Essentially, the ESA does this by hsting species as endangered (or threatened), by

prohibiting certain uses of listed species unless authorized by permit, by listing the

critical habitats of listed species, by developing recovery plans for listed species, and

by controlling federal actions and permits for use of critical habitats (and thereby

controlling much private use of such lands and waters).

The Endangered Species Bulletin published by the U.S. Fish and Wildlife Service

states that there were 338 mammals listed under the Endangered Species Act (ESA)
as of March 1, 1995. Of those, 277, or 82%, are foreign species. According to the

U.S. Fish and Wildlife Service's Office of Endangered Species in Washington, no

recovery planning is done under the ESA for foreign species, because they have no

implementation authority in foreign countries. Thus, for 82% of all mammal species

listed as endangered or threatened under the ESA, the provisions of the Act dealing

with critical habitat, recovery planning and control of federal activities and permits for

use of critical habitats has no effect at all. The only provision of the ESA that comes

into play is the prohibition on importation of listed species.

In other words, the only impact that the ESA has on foreign species is the negative

control of preventing importation. With a few exceptions, the application of that

prohibition is complete except as permits may be issued for importation.

WHAT IS WRONG WITH THIS?

For more than 60 years the role of sportsmen as conservationists and the acceptance

of wildlife use have been recognized and utilized in the U.S. as our major source of

conservation funding. The excise taxes levied by the Pittman-Robertson/Dingell-
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Johnson/Wallop-Breaux Acts have redistributed sportsmen's money to the states for

conservation. The result has been an amazing turn-around in species' declines and

the replenishment of animals such as the beaver, elk, wild tiu-key and white-tailed

deer. But since the advent of endangered species protection in the late 1960's, the

prevailing doctrine when it comes to foreign species was that "protection" of a species

by completely prohibiting its use was always a good policy. Preventing access to

markets, through such means as import prohibitions, has been a standard part of all

schemes for wildlife conservation.

Recently, loud protests to this negative, protectionist ideology have been heard from

Africa and Asia. The countries of those regions are faced with quickly-expanding

human populations who must get some benefit from their land if they are to survive.

The governments of these countries realized that their people will use their land to

grow crops or graze cattle if their is no value to them in having wildlife. But if the

wildlife proves to be valuable, it has been shown that people will maintain the habitats

and protect the wildlife.

In many parts of Africa, you can find villagers in rural commxmities whose children

were killed by marauding elephants. You can also hear tales of crops, which

represented an entire year's income, destroyed overnight by wild animals or find he

the spoor of leopards right inside village compoimds. This is the reality that rural

Africans live with every day. To them, wildlife is not some cute and cuddly thing that

can be used for frmdraising purposes by some protectionist group in New Yoik or

Washington. It is a harsh reality that can kill you and your children and destroy your

livelihood.

Since the value of wildlife is often dependent on international transactions, bans on

importation of wildlife can have a devastating effect on the conservation of the species.

Thus, the very prohibitions imposed to protect wildlife may very well act in the

opposite manner.

Continued United States insistence on the use of import bans restilted in the filing of

a formal diplomatic protest in April, 1995, by four African nations (Namibia,

Zimbabwe, Botswana and Malawi). A copy of that protest is attached. They said

that in their countries strict prohibitions on use did not work for conservation. "In our

countries," they said, "inhabitants of our rural communities and large mammals

compete for the use of the land." They asked the United States to recognize that uses
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of wildlife, such as restricted trophy hunting, were beneficial to the people and to the

wildlife, and provided revenues for conservation.

THE ROLE OF TOURIST SAFARI HUNTING

The members of SCI represent an important economic resource to the countries of

Africa. At the same time, we are a force for conservation of the great mammals of

Africa and all of the lands that they inhabitat. The point is really very simple. Big

game hunters, who come primarily from the United States, pay significant premiums
for the privilege of hunting the many species to be foimd in Africa. This input of

foreign exchange is earned at a very low cost in infrastructure development, because

hunters are willing to take to the field without the extensive development of running

water, electricity and resort hotel facilities. It is practical and effective in remote

locations where nothing else is. It also converts species from varmints to game
animals, which is a status that aids their restoration.

The ecological and biological costs of tourist safari hunting are also very low. It takes

far less hunters than it does tourists to bring in the same amount of dollars, so the

impact on the environment is much less. On the biological side, hunting is highly

regulated, very few animals are taken, and the animals taken, being males, represent

a genetic surplus. So it is quite possible to continue hunting of virtually all species

without reducing the overall populations of animals. In fact in some cases, eliminating

the aggressive old male animals from the population often stimulates the growth of

populations by letting more fertile younger males participate in the breeding.

The result of tourist safari hunting is the provisions of significant economic gains

without a reduction in the biological capital.

One of our concerns, in fact, is that the rationale of the U.S. court cases that have

effectively denied the use ofhunting as a conservation tool for species such as the wolf

and the grizzly bear may be applied to foreign species as well. We are now seeing

pressure on the Administration from protectionist organizations to apply those

decisions to the importation of hunting trophies of threatened species. Thus the ESA
has become an unintended tool for undoing the policies and doctrine of wildlife use

that woriced so well for conservation in the U.S., and this blight is about to be visited

even more broadly on the conservation programs of foreign nations.
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THERE IS A BETTER WAY

A few days ago. Secretary of the Interior Babbitt told this very panel that the states

should be given a much larger role in deciding how to protect endangered species and

preserve their habitats. He suggested that they be asked to review the scientific

information used for proposing listings and should be given responsibility for

developing species recovery plans and for issuing conservation permits. If this is

appropriate for the states, is it not even more ^propriate for foreign nations?

Unlike the states, the foreign nations receive no taxpayers dollars for endangered

species conservation. There are no federally-funded programs for habitat protection

or for recovery planning. So when the United States lists a foreign species under the

ESA it may impose a burden, but it does nothing at all to provide the means to deal

with that burden. It is the foreign nations that are expected to carry the burden. In

that case, they should certainly have the primary role in determining how such species

are best conserved.

In fact, such a pohcy was enunciated many years ago by the Assistant Secretary ofthe

Interior for Fish, Wildlife and Parks, but has been ignored by the U.S. Fish and

Wildlife Service. At Congressional oversight hearings in October, 1982, the Assistant

Secretary stated the policy of the Department of the Interior in regard to species listed

under both CITES and the Act. He said that when the species occurred outside of the

United States, the Department would be guided by the actions and determinations of

the Parties to CITES in regard to that species.

hi the case of foreign nations and the species which reside there, it is much more hkely

that those nations will have the best available information in regard to those species.

They also have the responsibiUty for conserving their ow^ wildlife and for meeting the

needs of their own people. Even in our own country we learned a long time ago that

wildlife conservation is not simply a matter of oratory and filing a few lawsuits by
extremist organizations. We developed the brilliant mechanism of the Pittman-

Robertson/Dingell-JohnsonAVallop-Breaux f\mds to assure that wildlife conservation

was paid for by the citizens who cared about it most (the sportsmen and women), and

that the money went to the state fish and game agencies, where it could do the most
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good. We operated on the principles of recognizing the benefits of wildlife to people

and deriving the value from it for conservation long before that concept was called by
the current term of "sustainable use."

We propose to you that Secretary Babbitt's principles be adopted for foreign species

as well as for domestic species.

THE ROLE OF CITES

In the case of foreign species, there is an additional element that acts for the

conservation of wildlife — the Convention on International Trade in Endangered

Species of Wild Fauna and Flora (CITES). CITES (pronounced "sight-eez") is a

treaty that came into effect in 1975 and now has 128 nations party to it. It is the

largest and most comprehensive wildlife conservation treaty in the world.

The United States was a major supporter of the development of CITES. Pursuant to

the Endangered Species Conservation Act of 1969, the U.S. hosted the international

conference in 1973 at which CITES was negotiated and signed. The current

Endangered Species Act contains the provisions of law which implement CITES for

the U.S.

The CITES parties meet approximately every two years and, by agreement, list species

for which the regulation of international trade would assist in their conservation.

Species which are currently in danger of extinction go on Appendix I and species

which are threatened with endangerment go on Appendix n. There is also an

Appendix III which allows any country to unilaterally list a species in its country for

which international trade should be regulated for conservation purposes.

The basic trade regulation mechanisms of CITES are set forth clearly in the treaty.

If a species is on Appendix L, it may not be traded for commercial purposes. Non-

commercial shipments, such as personal effects, scientific specimens and hunting

trophies, may be traded, but permits are required from both the exporting country and

the importing country. Specific findings must be made before the permits are issued.

These findings are to be made by conservation authorities designated for these

purposes.
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The exporting country must find that the shipment will not be to the detriment of the

survival of the species. The importing country must find that the purpose to wliich the

specimen will be put will not be detrimental to the survival of the species. If the

specimens are live, then there are further requirements.

If a species is on Appendix H, then only an export permit is required. The same kind

of "non-detriment" is to be made before the exporting country issues its permit. The

importing counties do their part by assuring that listed species do not come into their

countries without the proper export documents.

The CITES parties also discuss other issues regarding the implementation of the

Convention. They are authorized to issue recommendations to improve the

effectiveness of the Convention. Any country may take "stricter domestic measures"

regarding trade in a listed species.

It is interesting to analyze the mammal species listed under the ESA in comparison to

the listing of the same species under CITES. We reviewed the 87 foreign large

mammal species listed under the ESA as either endangered or threatened. The listings

match in less than half the cases (in other words, only 42 out of 87 times is a species

on CITES Appendix I and Endangered under the ESA, or is on CITES Appendix II

and Threatened under the ESA).

A species listed on Appendix I cannot be traded for commercial purposes, but some

limited use can be allowed in the form of hunting trophies or other non-commercial

uses, provided it is legal in the coimtry of origin and the requisite CITES findings are

made and permits issued. But if the same species is listed as Endangered, then the

allowable uses are, at least under current U.S. policy, much more limited. So there is

a serious consequence from this mis-match in listings.

In addition, the CITES countries, which have better access to information and which

allow discussion of issues between the country in which the wildlife occurs and other

countries, allow more uses of wildlife than the United States does. For example, after

reviewing the scientific information about the conservation of cheetah, an Appendix

1 species, the CITES parties agreed that a limited amoimt of export of hunting trophies

would generate funds that would benefit cheetah conservation. A record of their

discussions is attached. The parties authorized an export quota fi'om Namibia,

Botswana and Zimbabwe.
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But the cheetah is listed under the ESA as endangered. So despite the decision of the

CITES parties, the U.S. refiised to issue permits for cheetah trophy imports, arguing
that the "enhancement" standard of Section 10 of the ESA had not been met. I have

attached a copy of a letter in which they state this. I have also been told personally,

by U.S. officials, that it was their policy that there is never a case in which the hunting
of a wild (non-ranched) specimen ofan endangered species could enhance the survival

of the species. Thus the U.S. has set itself up as the ultimate authority on the

conservation of cheetahs, in opposition to knowledge and proven practice in three

African coimtries and in opposition to the collective judgment of the CITES parties.

The situation so angered the country of Namibia that it introduced a resolution at the

last CITES meeting (in Fort Lauderdale last November) calling on all countries to

honor export quotas set by CITES. The resolution was adopted unanimously. I have

attached a copy of the proposal, which includes an eloquent statement by Namibia

about how some countries (read "U.S.") were abusing their power to close their

borders to imports that benefited conservation. I have also attached a copy of the final

resolution.

The amazing thing is that despite this resolution, the U.S. is still not issuing cheetah

import permits. I know, because I filed an application for one myself, as a test case.

OTHER EXAMPLES OF PROBLEMS

Presented below in outline form is a summary ofexamples ofother specific problems
that we at SCI are directly familiar with. We have voluminous docimientation to back

up each of these instances and would be glad to provide it for the Subcommittee.

- Nile crocodile; Species downlisted by CITES in many countries but the U.S.

has been extremely delinquent in changing U.S. rules to allow importation.

- Black-faced Impala in Namibia: Species taken on game ranches where

income fi-om hunting provides incentives to maintain wildlife habitat, but

because there are wild populations in Angola, the U.S. will not authorizing

importation.

-
Leopard in Mozambique: Despite CFTES-approved quotas for ejqwrts, U.S.

10
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will not allow importation.

-
Elqjhant

~
Ethiopia: U.S. refused to permit importation ofhunting trophies,

insisting on expensive and uimecessary studies and development of programs
to meet ESA "enhancement"standard by this desperately poor country without

providing (or assisting in acquiring) the funds to do the work.

-
Elephant

- Cameroon: After initial approval of two permits, the U.S. has

suspended the approval of imports pending the development of programs to

show "enhancement" of the survival of the species.

-
Elephant — Tanzania: For several years the U.S. denied approval for

importation of hunting trophies despite the importance of that program in

providing funds for the country's wildlife conservation program.

-
Argali

— China: The U.S. ignored a plea from the Chinese wildlife authorities

to support a limited hunting program that was the main source of funding for

provincial wildlife management; the argali was listed as endangered on a

"precautionary" basis, importations ceased and the hunting program collapsed.

-
Hunting in CIS: U.S. officials cabled to a former Soviet country suggesting

that species were endangered and hunting programs be closed; the actions

appeared to be ideologically motivated.

11
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THE ROLE OF THE ENDANGERED SPECIES ACT

IN INTERNATIONAL CONSERVATION

The Endangered Species Act was passed by the U.S. Congress in

1973 to protect and ultimately enhance populations of scarce and

sensitive life. It has had mixed results largely because of

inadequate funding and the inability of recovery projects to be

implemented by federal and state authorities. Nonetheless, it has

been successful in bringing to safer levels several species of

wildlife of which the american alligator and bald eagle are the

most noteworthy examples.

In the interest of protecting living resources, many species

were placed on endangered or threatened status without sufficient

data to warrant such action. For example, several of the spotted

cats and herbivores were not endangered. Efforts to remove them

from endangered or threatened status have been expensive, time-

consuming, and largely fruitless exercises.

Perhaps of most importance are problems of the Endangered

Species Act in protecting wildlife in foreign countries. Aside

from the problem of invasion of sovereignty and conservation

affairs of range states, inadequate information and communication

from range states have been available to the Scientific Authorities

of the U.S. Government. Considerable resentment has built over

this issue by range states and damage to conservation efforts has

resulted.

Further, when a species is listed in a protected category thus

preventing its utilization in recreational hunting or some other

economic use, funds for licenses, safari fees, and other income
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attendant to its use are lost. Loss of funds for conservation

especially in developing nations, is serious because conservation

efforts are fueled largely by tourism of which recreational hunting

is a very important part. The effect has been a decline in

conservation efforts in African and Asian nations.

Recommendations are as follows:

1. Review existing data on the status of species that are

presently protected from use, especially those that are potentially

economically important to conservation efforts;

2. Involve the range states much more closely than at present

by providing funds and by sending U.S. scientists to work with them

in developing information on the status of species;

3. Develop partnerships between conservation authorities of

governments and private sectors that utilize or have scientific or

conservation interests in biodiversity and species conservation;

and

4. Develop true partnership arrangements between the U.S.

Government and those nations with wildlife species that have been

designated as scarce or sensitive.

The World Conservation Strategy embraces utilization as a

factor in sustainable use of wildlife resources. Unless some

attention is given to the needs of local peoples, and unless

government authorities recognize the economic values of wildlife

to conservation efforts in developing nations, wildlife resources

will continue to be at risk.

Prepared by:

JV*mes G. Teer
Welder Wildlife Foundation
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Game Conservation International
P.O. Box 17444

San Antonio. Texas 78217 U.S.A.

210/824-7509
rax: 210/829-1355

Lawrence C. Means
Executive Director

July 10, 1995

Mr. John J. Jackson, III

One Lakeway Center, Suite 1380
3900 N. Causeway Blvd.

Metairie, LA 70002

STATEMENT OF GAME COIN
IN FAVOR OF REFORM OF THE FOREIGN ASPECTS

OF THE ESA

Game Conservation International has supported wildlife conservation and

protection of threatened species since its founding nearly 30 years ago.
Our efforts include funding of nearly $1 million toward translocation of

endangered African black rhinos, anti-poaching initiatives in Africa and
North America and support of the Siberian Tiger Preserve research and

protection programs in Russia.

GAME COIN, (our acronym) holds special concerns which suggest the need
for reform of the foreign aspects of the Endangered Species Act.

The ESA actually harms some foreign species, particularly those that

would otherwise have a "game animal" status. The problem is inherent in

the Act. It interferes or disrupts range nation programs, and yet it

bestows no benefits. The benefits we are accustomed to with domestic

species don't exist in the instance of foreign species. Domestic species
benefit from critical habitat designation, cooperative arrangements,
recovery programs and funding. These benefits don't exist in the case of

foreign species. It is important to understand this to appreciate the fact

that the Act is more detrimental than beneficial to foreign species.
Instead of bestowing benefits, it actually obstructs and interferes with

range nation programs, frequently over the objection of the range states,

range nation authorities are helpless to protect themselves against low

level agency personnel that administer these things in the U.S.A.
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We should not interfere with range nation programs, particularly low

volume, low risk, high revenue producing tourist hunting, without offering

a viable and acceptable substitute. It is one consideration if the range
nations ask for our help, which we are not able to give anyway. It is

another when we show no regard for their programs and interfere with

them.

We must reform this act to facilitate the importation of tourist hunting

trophies when they are a component part of a range nation conservation

program. ESA's severe restrictions on importation of trophies have cost

range nations hundreds of millions of dollars, revenues which could

support local villages, anti-poaching and game warden efforts.

Thank you for this opportunity to make a statement, and for reforming the

Act to address these very important issues.

VWRENCE(C MEANS
Executive Director
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Statement Regarding Needed Reform of Listing Criteria

for Porcigrt Speeiej Under the Endangered Species Act

The Endangered Species Act is designed to save rare species from further decline and

extinction However, in ithe case of foreign game species, exactly the opposite somettmet occurs.

For many developing countries, tourist hunting is a conservation tool thai the rnnge nations are

doprivod of when the Uitited States ^ists their species and interferes with trophy imports; yet many

U.S. Fish and Wildlife Service officials and much of (he general public mistakenly believe sport

hunting is causing popubtion declines and listing species against the wishes of host couittrics will

benefit wildlifi^ Thus, tHe efTea if the Act upon foreign species often is just the opposite of those

intended. When applied! to foreign species against range nations' wishes, the Act interferes with

prognuns to conserve habitat and protect species because it deprives the iMtions of resoutces needed

to manage wildlife and vMldtife habitats.

Recti^ng this prpblem shouid be considered as strengthening, not weakening, the Act

During much of the past 50 years I have lived, worked, traveled, photographed, hunted, and

conducted or directed wikiGfe research in Africa and Asia. I have observed many instances in which

our Endangered Species lAct was reducing magnificent wild species to nuisances or sin»ply meat in

the eyes of local people, and local people — not bureaucrats in a foreign country — are the ones who

will save or eradicate locfal wild Fife.

92-528 96-20
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Pleus aMowme to eccand on jua tw-o 3p«cies with which I have first-tumd experience ~ the

cheetah and argali (giant Asian v^ild sheep).

During 19TJ, 1 vijoted a iaigs ranch in what is now Namibia. The rarcher. Charley Pistoriui,

raind livestock but madelmost money from foreign big-game hunters. Cheetah were more numerous

on that ranch than in any park or protected area I have visited in Africa.

Charley received a fixed daily fee for housing, feeding, and guiding hunters on his ranch. In

I

addition, he received a trophy fee on reach game aninfml taken by hunters. The trophy fee on a

Cheetah was then $800<!U S.), approuiirately 10 limei that for Kudu and gemsbok-the principle
I

trophy animals in the area. Charley tolerated extensive Cheetah predation on livestock and Kudu
i

cahres because Cheetah Vere 'paying their way."

The Cheetah had recently been placed on endangered lists by several ccniniries and skins could

not be imported to the tJnited States. Charley had hired a German trapper to capture as many

Cheetah as he could for sale to zoos and pet dealers in countries that still allowed importatioA of live

Cheetahs Then, Ch«rley planned to poison the rest. He was sad about this because he liked

I

cheetahs; however, he sand they were too destructive of his other cash crops for him to keep them

without some renumeration. Most Namibian ra.nchers felt the same way, and the largest cheetah

population in the vrorld ^-m induced dramatically by ''protection
"

In an effort to alleviate the problem, CITES now allows export ofa limited number ofcheetah

trophies from Namibia. Ho>)k'ever, the damage may already be irreparable. "Bottle-necking"

(reducing the population to a (ow level) undoubtedly reduced genetic \-ariability in the Namibian

1

population. Low genetic variability is considered a problem for conservation of the entire world's

cheetah population.
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During the l&te 1980s and early I990&. I worked whh Nvildlife ofTlciais in Qinghiti Province,

China, in &n attempt to save large game gjiimals in the face of expanding numbers of people and

livestock. The Chinese Go^'e^unent protects practically all wildlife on paper, but it is on paper only.

Practically no nxmey is available tor enforcement education, travel, or oihei management necessities.

One International Hunting Area was established, pnmahly for the hunting of bhie sheep.

Although hunters are not wining pay high prices for blue sheep, the hunting program encouraged

local residents to reduce poaching by outsiders, consequently ail species of wiMIKe increased The

hunting program comributed only three percent to the local economy , but local' people liked it and.

for the first time, saw some value in wildlife beyond msat

The program also: provided the first money available for wildlife officials to conduct censuses

and find out what was acHually happening "on the ground." The future ofthe blue sheep bunting to

compensate locd people (fer other land uses and provide managers virith needed expenses is not great.

Nepal has larger blue sheep, provides comparatively cheap hunts, and is a colorful country to visit.

China can barely compete. However, argali demand high pnces, and a tiny percentage of animals

illegally killed for moat could provide enough money to institute a viable Wildlife Conservation

program The nearby province of Oansu had initiated an argali hunting program that was increasing

prtiteciion ofthe Species and its habitat and providing wikilife officials with money for fidd studies.

Tlie U.S. Fish aad Wildlife Service placed the argali on the Endangered Speciet list and

brought all progress to a hah.

China is eicparxfing agriculture, manufacturing, and trade Only enterprises that are profitable

receive support Consequently, rrosi populations of argali probably will become eertinct within 10-20

years.
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Annduur conservations w,iil sav parks, photographic safaris, and eco-touritm are the answer*.

Although all of these options have merii in the long run, they wll be of little help in the short - while

laije gatne animals a/e declining, or becon»ing exrinct in Chijia.

Chinese paxks generally are unguarded, or the guards partidpate in poaching. This may

change, but not fast enough to save some popjlattons or even the species.

Photo saftris andeco-tourism require infrastructure, such as good roads and lodgings, thai

are not available. Also, tourists generally do not like to visit areas that are not scenic, espedally those

at 12,000-16,000 foot elevations Lastiy. hunters generally will pay 20-30 limes more for a trip then

will photographers or tourists. About 75 percent of hunters' money stays with local people and

conservations agencies Generally, less than five percent of tourists' money remains in the locale

where game is found or With conversation agencies; most is spent on travel, accommodations and

proflt for the travel agency

After a life oftrying to sa\« wildlife, I am convinced the US Fish and Wildlife Service should

not ordinarily be allowed to list a foreign game animal as endangered ifthe host country does not

concur. Further, foreign, species presently on the U.S Endangered Species list should be removed

if Ihe host country so desires.

i

Reapectfiilly,

BartO'Gara

BO/kj
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DALLAS SAFARI CLUB

July 14. 1995

STATEMENT OF THE DALLAS SAFARI CLUB
IN FAVOR OF REFORM OF THE FOREIGN ASPECTS
OF THE FEDERAL ENDANGERED SPECIES ACT

The Dallas Safari Club and its affiliates, have been long term supporters of wildlife

conservation efforts for nearly 20 years. We have enjoyed a fine tradition of providing

hundreds of thousands of dollars in grant funding to many worthwhile conservation efforts

and outdoor educational programs. This organization has been a staunch supporter of the

efforts made by State and Federal Officers in their endeavor to protect our natural resources,

however, we are concemed over the frequent misapplication of the current Federal

Endangered Species Act legislation. It is because of these concerns that we feel the need to

reform the Federal Endangered Species Act. primarily the foreign aspects of such.

The United States should promote international applications of the "Sustainable Use" concept

for wildlife management around the world. Many developing nations must be allowed to

realize the value of the sustainable use of their wildlife as a renewable resource. We must

make a commitment to allow the exporting countries to realize this value of their wildlife,

as a preferred conservation mechanism.

Restricted quota based sport hunting not only provides an economic incentive for the local

peoples directly involved, it also provides much needed income for the range state

governments to finance ongoing conservation programs. These restricted tourist hunting

quotas established by the Convention on International Trade in Endangered Species of Fauna

and Flora. (CITES), of which our country is an active participant, should be accepted as the

scientific standard in allowing importation. Certain species, for which there already exist

CITES export quotas, are being denied import permits by our Fish & Wildlife Service under

the current legislation. The grounds for denial usually arise from demands for often

un-meetable studies and standards to be established by the individual requesting an

importation permit prior to entry. Many of these species were legally harvested in countries

where the species remains numerous and sport hunting quotas have been scientifically

established through their CITES participation. Allowing the importing country to question the

scientific authority over matters concerning the potential detriment of hunting and trophy

export, severely limits the exporting country from developing sound wildlife management as a

renewable resource, and only undermines any serious efforts to preserve the very species most

at risk.

6390 LBJFreeway, Suite 108 -Dallas, TX 75240-6414 • 214/980-9800 • FAX214/980-9925
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DSC STATEMENT IN FAVOR OF ESA REFORM
PAGE 2

The Dallas Safari Club respectfully requests that Congress amend the Federal Endangered

Species Act to call for the legal importation of species for which quotas have been established

by the CITES Conference of the Parties. These various quota mechanisms developed by the

1 24 member countries represent the most effective means of achieving conservation of the

species in their home ranges.

We appreciate this opportunity to address this most important matter, and look forward to the

refocusing of our policies, through proper and necessary reform of the Federal Endangered

Species Act, into a more reasonable posture, which not only recognizes the authorities in

which that control should rest, but also truly advances world-wide wildlife conservation

efforts.

Dale S. Bilhartz / ^^
President - Dallas Safari lSluli_^



607

Houston

Club

Officers

Ray Bailey
Presaenl

Roger Holland

PfesHi0f)VEIecl
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THE ESA AND AFRICAN RHINO CONSERVATION
- A SOUTH AFRICAN PERSPECTIVE

WRITTEN STATEMENT FOR US SENATE HEARING ON ESA KEICJKM

1)R MARTIN BROOKS {Head Scientific Services, Natal Parks Board, KwaZulu-Natul, South

Africa , /Also Chair lUCN SSC African Rhino Specialisi Croup, Chair Rhino Manni;enieni GroiipJ)

INTRODUCTION

Tlie concern shown by the USA in the

conservation of threatened and endangered

species in other countries is appreciated

•.iiroughout the world. However, the

Liniied State's Endangered Species Act

(ESA) as it currently stands is

controversial with regard to foreign

species.

The crux of the debate concerning the

application of the ESA to foreign species

.s one of philosophy...

• Should one adopt a strategy like

the current ESA that largely seeks

to criminalise and severely restrict

or prohibit trade in rare species?

•
Alternatively, should one's focus

be on providing incentives for the

conservation of biodiversity and

maintenance of habitat in range

states; whilst promoting measures

to increase self-sufficiency in

funding conservation ?

• Should one pursue conservation or

preservationist policies ?

• To what extent should the ESA

promote policies that take into

account human needs in developing

countries ?

• Is commercialisation ;iiia

susiaiiiable use ol' Aiio.i:'.-

necessarily a bad thing whei; .:

species is classified as threatened

or endangered?

• Does the ESA currently make a

significant contribution lu

conservation of rare lorei;:!!

species such as :Iiiium'

Alternatively, could liie ES.-\ j-.ci:

be prejudicial to successful

conservation in foreign range

states?

The addition of foreign species to the

ESA look place at a time when there was

no adequate international wildlife trade

legislation. With the subsequent

development and growth of CITES lu

become a major international ireat\ .\iih

108 member countries. .

• Is the application of the ESA to

foreign species now largely

redundant, seeking to duplicate

much of what is already covered

by CITES':'
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CHOICE OF RHINOS AS CASE
STUDY SPECIES

Given that the ESA seeks to improve the

status and long term prospects for

endangered and threatened species it is

worth examining the South African case

histories of two rare flagship species
- the

black and white rhino.

• What lessons can be leamt from

South Africa's experience with

these species ?

• What sorts of conservation policies

are going to succeed in future ?

• The application of trade bans in

foreign species listed as endangered
or threatened under the ESA is

based on the Western protectionist

view that commercialisation and

sustainable use of rare and

endangered species is detrimental

to their conservation. Do the rhino

case histories support or refute this

argument?

This submission therefore examines how
the ESA relates to the conservation of

rare and endangered foreign species, using

white and black rhinos in South Africa as

examples.

As the country holding 78% of Africa's

wild rhino, and with a demonstrably
successful track record in rhino

conservation; South Africa has earned the

right to express its opinion on what is

best for successful rhino conservation.

SUMMARY

This paper discusses how live trade and

sport hunting of white rhino has opened up
new habitat for these animals in both state

and privately run parks. This has

contributed to the increase in their

countrywide numbers from 1800 in 1968

to over 6370 today.

Black rhino were commercialised in 1989,

and five private populations now exist in

South Africa. Although to date, no hunting

of black rhino has been officially

sanctioned, the hunting of the occasional

individually known post-breeding geriatric

male black rhino is being seriously

considered in some quarters.

This commercialisation and sustainable use

of rhinos in South Africa (through live

sales and limited sport hunting) has

contributed significantly to the success of

rhino conservation. It has achieved this by

1) generating additional revenue which has

been ploughed back into conservation as

well as 2) providing economic incentives

for the private sector to look after and

breed rhino. The country has also

benefited from the influx of foreign

exchange and the additional jobs created.

The rhino case histories suggest that the

present blanket application of the ESA
trade restrictions on listed endangered

foreign species can limit the options

available to range states to develop
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appropriate successful conservation

strategies. In particular, listing of a foreign

species may limit the ability of range states

to generate their own funds for

conservation programs. This is contrary to

CITES calls for range states to adopt

measures to increase self-sufficiency.

Suggestions are made on how the ESA

could be improved when dealing with rare

foreign species...

• The ESA provides clear benefits

(eg funding and provision of

habitat) for listed US species; but

provides no such benefits for listed

foreign species. If foreign species

are to be listed under the ESA,

then provision should be made for

financial support of necessary field

conservation programmes.

• It appears there should be more

consultation with range states

before any foreign species is listed.

Range States in most cases have

the best idea of what conservation

strategies will be most appropriate

for their species, and thus have the

biggest chance of success. For

example, the blanket application

of a trade ban on the importation

of legal CITES approved hunting

trophies from ESA listed

endangered species in developing

countries may be counter

productive.

• There is a concern that application

of the ESA to rare foreign species

may foreclose some options that

could potentially contribute to

their conservation. For example the

more progressive approach of

sustainably using and

commercialising South African

rhinos has benefitted their

conservation as well as the people

of the country.

• For conservation to succeed in the

longer term in developing countries

it must obtain the support of the

people. In listing foreign species

under the ESA it is imperative that

such actions will 1) not alienate

and disadvantage local people or 2)

remove or reduce the economic

incentive for the private sector to

conserve the species.

To this end, more support should be

forthcoming for controlled sustainable use

and commercialisation of even rare species

provided it can be demonstrated that this

will not be to the detriment of the species.

This paper presents the views of the Natal

Parks Board. However, it would be fair to

say that the opinions expressed here

would find agreement amongst most, if not

all, the other major state conservation

bodies in South Africa, as well as those

individuals and organisations in the private

sector who conserve and manage

populations of rhino.

THE "SAVING" FROM EXTINCTION
OF THE SOUTHERN WHITE RHINO

The southern white rhinoceros

{Ceraioiherium simum simum) is one of the

very few large mammals which has

recovered from the brink of extinction to

increase greatly in both number and

distribution.

By 1895, only one population of an

estimated 20-50 animals remained in the

south of what is today Hluhluwe-Umfolozi
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Park in KwaZuIu-Natal, South Africa.

With good protection, numbers in the park
built up to the level where concerns were

expressed about possible "overgrazing" by
the burgeoning numbers of white rhino.

The timely development of immobilisation

and translocation techniques allowed the

Natal Parks Board to move large numbers

of white rhino to many other Parks and

private Game Reserves/Ranches (both

inside and outside South Africa), as well

as to Zoos and Safari Parks around the

world.

Over the period 1962-1994, the Natal

Parks Board alone moved 3,629 white

rhino to new homes. Other conservation

agencies and vets in South Africa,

Namibia, Zimbabwe and Kenya have also

developed the capability to successfully

move animals.

A century on, numbers of southern white

rhino have increased from the one small

founder population in Hluhluwe-Umfolozi

Park to an estimated 6,750 in the wild

spread throughout 184+ populations in 8

countries; with an additional 630 odd in

Safari Parks and Zoos around the world.

Currently 94.4% of the southern white

rhinos in the wild still occur in South

Africa; with an estimated 1,250 of those

on private land. Zimbabwe, Namibia and

Kenya account for the bulk of the

remainder.

This "saving" of the southern white rhino

was recognised by the international

community at the recent CITES C0P9 as

one of the world's great conservation

success stories.

SUCCESSFUL CONSERVATION OF

THE ENDANGERED BLACK RHINO
IN SOUTH AFRICA

Despite bans in the international trade in

rhino horn, the black rhino (Diceros .

bicornis) in Africa has suffered a

catastrophic decline in numbers. Since

1970 numbers in the wild have fallen by
98% from 65,000 to only 2,550. Despite
this overall decline in numbers, black

rhino in South Africa, have like the white

rhino, increased both in number and

distribution. From only about 110 in two

populations in 1933, numbers of black

rhino in South Africa are currently

approaching 1 ,000 in 22 populations; five

of which occur on private land. This year
at least another one new private and one

new state population will be established.

Interestingly, the same three countries,

Namibia, Zimbabwe & Kenya, account

for the bulk of the balance of worid's

black rhino.

SOUTH AFRICA'S RHINO
CONSERVATION SUCCESS
OBTAINED AT A PRICE

One key reason behind South Africa's

success (and indeed the success in other

parks in Africa) is that the majority of

remaining rhinos occur in smaller, fenced,

well protected and intensively managed
sanctuaries.

Sadly, rhinos have all but been poached

out, or removed from, the vast unfenced

areas of bush where they once roamed in

large numbers - but where it was not

possible to deploy sufficient manpower to

limit poaching (eg. Luangwa Valley in
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Zambia, the Selous Game Reserve in

Tanzania, the Zambesi valley in

Zimbabwe/Zambia, Chobe/Moremi in

Botswana, and Tsavo N.P. in Kenya).

Successful rhino conservation is not

cheap. It has been estimated that to

successfully conserve and manage rhinos

in South African sanctuaries can cost as

much as $1,000 to $1,200 per square

kilometre per year.

The financial cost of the intensive

management and protection responsible for

South Africa's conservation success has

been great; and has almost entirely been

provided from internal sources within

South Africa without support from external

donors. In 1994 the total budget from the

state to South African public conservation

departments looking after rhino was

approximately R340 million rand (equiv.

$95 million). Private sector rhino

conservation has been self funded.

for African conservation bodies to

maintain the levels of spending necessary

for success. Short falls are expected in

some areas in future.

Although the black rhino is listed as

endangered under the ESA, no funds are

currently forthcoming under the act to

contribute to supporting protection of the

species in-situ. Despite world wide bans in

illegal horn trade, rhino horn still fetches

high prices which stimulates demand and

creates poaching pressure. Thus it is

essential that additional funds are found to

maintain adequate security for in-situ

populations.

To date adequate levels of alternative

support from external donors has not

materialised to cover shortfalls in rhino

conservation spending in range states.

Even if such support if were to become

available, it would be unlikely to be

available on a sustainable basis.

As was mentioned at CITES COP 9,

provisional results from an international

study of the costrbenefits of different

approaches to rhino conservation indicate

that the size of in-situ conservation budgets
has the biggest positive influence on

likely success. South Africa's proud record

with rhinos is not unrelated to its high

expenditure on conservation.

A major problem currently facing not only
South Africa, but also many other rhino

range states, is that state conservation

departments have for a number of years

experienced budgetary cuts in real terms as

government grants have failed to keep

pace with inflation. In some cases grants

have even been cut. Funding levels for

state conservation departments in South

Africa are now reaching critical levels.

Thus it is becoming increasingly difficult

The new US Rhinoceros Conservation Act

is very positive, although unfortunately it

appears that available funding will be very

much lower than the $10 million per

annum envisaged earlier.

Seen against this background CITES COP
9 recognised that it is critical for rhino

range states like South Africa to develop
innovative means for self-generation of

additional income to cover any current

and future shortfalls in conservation

funding. The CITES COP 9 resolution on

the Conservation ofRhinoceros in Asia and

Africa RECOMMENDS [hat all range

states develop recovery plans for the

rhinoceros populations which inter-alia; a)

are appropriate for the situation in their

courury; b) will not adversely affect rhino

conservation in other range states; c)

include provision for the reinvestment of
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revenues derived from the use of
rhinoceros that is consistent with the

(CITES) converuion, in order to offset the

high costs of their conservation; and d)

aim towards a long term goal of

sustaining, on a basis of self-sufficiency ,

their rhinoceros conservation efforts.

There is concern that the blanket banning
of trade in endangered species and their

products may be short-sighted and reduce

conservation options available in range

states. This is contrary to CITES which

urges that all potential conservation

options be evaluated.

For example the importing of black rhino

trophies taken during conservation

dehorning exercises in Zimbabwe would

help pay for the cost of such measures,

without being to the detriment of the

species; yet the importation of such

trophies into the USA was prohibited.

Over the years, excellent black rhino

monitoring in Pilanesberg National Park,

South Africa, led to the identification of

three geriatric old males. All three animals

subsequently died within a year of being
identified - either being killed by other

bulls, or dying a long slow death due to ill

health, complications associated with old

age and resultant malnutrition. Let us

hypothetically suppose that an American

hunter offered to pay $250,000 to hunt one

such geriatric male black rhino. The
animal's reproductive life is over; and so

hunting it is not going to be to the

detriment of the species. The revenue

generated from just one such rhino

however could go a long way to

contributing to the high costs of rhino

conservation and/or to contribute to

developing neighbouring communities.

Under the current ESA the importation of

such a trophy would be automatically

prohibited as the black rhino is classified

as endangered, even if CITES permission

was obtained.

Thus, from a South African perspective

there is a need to consider each case on its

conservation merit, rather than resorting to

an "automatic" policy for all endangered

species. It is important that no valid

options for conservation are foreclosed.

GENERATION OF ADDITIONAL
INCOME FOR CONSERVATION IN

SOUTH AFRICA

1) ECOTOURISM

Ecotourism has substantial potential in

South Africa to generate revenue.

Unfortunately not all rhino parks or

wildlife reserves/ranches are accessible or

suitable for substantial ecotourism. While

non-consumptive ecotourism can generate

additional funds, on its own it is not

enough.

The current high interest rates in South

Africa make it very expensive for

conservation departments to borrow money
to build new ecotourism developments
such as camps and lodges. Putting in and

maintaining the additional necessary

infrastructure for mass ecotourism, such as

serviceable tourist roads is also very

expensive. Indeed, after paying loan

repayments there may (in the short to

medium term) be little surplus ecotourism

revenue available to plough directly back

into conservation.

Some people outside the country have

suggested that South African Parks may be

too cheap, and that the simple solution to

make up budgetary shortfalls is simply to
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.iicrease charges. However this ignores the

;K'i that 1) South Africa has a sizeable

^loinestic ecotourism market which is

already resisting what they see as "high

prices"; 2) Air fares to South Africa from

major tourist markets like Europe are

nuich more expensive compared to those

!o East Africa because of the increased

distances involved. South Africa therefore

needs to keep its prices lower to maintain

competitiveness and thereby increase the

country's share of world tourism; 3) some

of the most upmarket private reserves

catering largely for wealthy overseas

lourists are already charging high prices;

.md 4) when state parks are funded by the

laxpayer, one cannot charge such high

jrioes as to make them inaccessible to the

very citizens who pay for them.

2) GAME SALES

Commercialisation of game has made a

'.cry positive contribution to South African

conservation in the short term. The sale of

328 white rhinos and 36 black rhinos by
'.lie NPB on auction/secret bids has

generated a total turnover of R 12.92

million and R 10.37 million respectively

111 just six years. Until 1995 some white

rhino were also sold by the NPB at a fixed

price, and these are excluded from the

above totals. Sales by the private sector

and other conservation departments have

also been excluded. Using current

exchange rates Natal Parks Board rhino

auction sales alone produce a gross

turnover in excess of over $1 million per

annum. It is encouraging to note that this

.ear average white rhino prices jumped by
-i7.%.

These game sales are highly beneficial as

the major state conservation departments

in South Africa with rhino (being

parastatal), are able to plough back ain

additional revenues generated from game
sales into conservation.

Rhinos are not the only game species sold

on auction. The total turn over at game
auctions annually in South Africa tops

about R6 million (approx $1.7 million).

The recent NPB auction alone had a gross

turnover of R 5 million ($1.4 million).

Given their high value, the bulk of the

turnover at these auctions (in ih.e :j£ioii ^.i'

80%) is made up of rhino sales.

Before 1989, the Natal Parks Boaro boid

its white rhinos at low prices that were

effectively well below their true market

value. However, since 1989 the Natal

Parks Board have auctioned their rhinos,

letting them find their true market value.

In 1989 black rhinos were also sold lu the

private sector for the first time.

Apart from greatly increasing revenue tor

the Natal Parks Board, this increased

commercialisation of rhinos has had a

number of positive consequences...

• It sent a message to magistrates

and police that rhino crimes were

very serious and deserving of being

accorded lop priority. The high

value of rhinos is now routinely

quoted by conservation departments
in court to persuade magistrates to

hand down stiffer sentences. The

South African Police Endangered

Species Protection Unit also was

founded the same year that rhinos

were given a true "market-

value"instead of only a

"conservation value".
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The high live sale prices were used

to lobby for substantial increases

in the legal penalties for

convictions relating to rhino

poaching and illegal trading in

rhino horn.

The high prices fetched for live

animals significantly increased the

incentive for the private sector to

breed up rhinos. This contributed

to increasing the economic

viability of game farming. Indeed

the more conservation can

demonstrate that it is the best form

of land use, the more conservation

will be supported by the majority

of the putjlic and the politicians.

Also if game is profitable a bigger

area of the country will be

managed as wildlife habitat as

opposed to being transformed into

agricultural monocultures of sugar

cane, gum trees; or used for more

ecologically damaging beef

farming.

The abuse of hunting by some

elements in the private sector when

white rhinos were sold at a

subsidised price (eg such as

shooting all adult bulls or even

breeding females) dropped

substantially once rhinos fetched

market related prices as the

element largely responsible for

these abuses were to a large extent

eliminated from the market because

they could no longer afford the

new high prices being asked for

rhino. The annual proportion of

white rhinos hunted per annum on

private land dropped from 10.5%

to 3% once the live value of rhino

increased. As a result, numbers of

white rhino on private land have

been increasing, and now number

around 1,250.

Thus, even after allowing for the costs of

capture and translocation, live rhino sales

have raised a substantial amount of much

needed revenue for conservation as well as

having a number of other positive spin-

offs.

3) HUNTING

Adcock & Emslie (1994) have

documented that hunting of white rhino in

South Africa has been sustainable, and has

substantially benefitted conservation. Some

key points to note from this paper are

that...

• The average annual hunt as a

percentage of all white rhino in

South Africa has averaged less than

1% per year since 1968 (when

sport hunting of white rhino began
in earnest).

• Since white rhino hunting started in

South Africa in 1968, white rhino

numbers have increased from 1 ,800

to over 6,370.

• Using current prices rhino hunting

since 1968 has generated a gross

turnover of equivalent to over $22

million (excluding other trophy

fees, taxidermy costs, additional

hotel charges, ammunition, and

additional tourism and curio

expenditure). This generation of

foreign exchange has been to the

benefit of the country. (This year it

is estimated that hunting fees and

daily rates for rhino hunts alone

will generate a turnover of close to

$2 million.)
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Trophy hunting of rhino has moved

the economics of many
ranching/game park enterprises

towards profitability, and has

promoted the continuing existence

of white rhinos on private land.

Hunting helps drive the live sale

industry providing another way for

owners to finance and justify their

populations, and realise a return on

their investment.

be devastating....

Live sale prices would crash and

conservation departments would

lose the substantial income that

they need to top up budgets to

ensure good protection of rhino.

White rhino hunting prices would

decline as more ranchers chased

fewer clients.

•, The hunting and associated capture

industries generate and contribute

to the creation of many jobs in

South Africa.

• State conservation bodies like

North West Environmental

Conservation (ex Bop Parks Board)

and the Natal Parks Board have

generated revenue from both

hunting and live sales; whilst rhino

have continued to increase in

numbers in their areas.

Indeed removing rhinos to maintain

populations below carrying capacity and

hence keep populations productive is a key

component of the strategy that has seen

rhino numbers increase greatly.

As part of the data collection phase of an

international cost:benefit study into

different approaches to rhino conservation

it was found that the United States imports

the majority of hunting trophies (Richard

Emslie pers.comm.). The proportion of

white rhinos that are shot by American

hunters has been as high as 74.9 % but in

recent years has dropped to 61.7 %.

Should the importation of white rhino

trophies into the USA ever be stopped for

any reason, the impact on conservation in

both the public and private sector would

• Potential income for ranchers from

having white rhino would decline

; ..
,-i sharply. Many ranchers might

unbundle themselves of rhino as

the risk and expense of protecting

rhino was no longer justified by the

potential returns.

• The economic viability of game

farming may be affected in some

areas forcing farmers to change

,,,i from game to cattle- farming,

sugar-cane or forestry. This would

result in habitat transformation to

ir,; the detriment of many wildlife

species.

• South Africa's FOREX earnings

from-conservation would decline.

• Many peopleNn the hunting and

game capture and subsidiary

industries would lose their jobs. In

rural areas it has been estimated

that each worker can support as

many as 15 people. Thus the

number of people negatively

affected would be much higher.

This brings one to the inescapable fact in

Africa, that conservation cannot be

divorced from human needs.
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CONSERVATION AS A VEHICLE
FOR HUMAN DEVELOPMENT

For conservation in South Africa to

succeed in the long term, it has to have the

support of the majority of the people and

the politicians.

The fact is that there are many very poor

people in Africa. The more conservation

can contribute to human upliftment and

empowerment the better. It is very

important that rhino conservation, and

indeed all conservation, is not seen as a

luxury that only "rich white-people" do.

Conservationists cannot afford to give the

impression to neighbouring communities

that they "care more about animals than

people".

It is essential that conservation wins

friends and builds good relations with

neighbouring communities. The more

wildlife can create jobs and facilitate

community upliftment (for example by

facilitating the provision of clean water,

schools or health clinics) the better. Also

the more revenue, FOREX and jobs
conservation can generate, the stronger its

case will be for more funds from central

government.

The eariy history of African game reserves

and parks is one of colonialism. Parks

were set up and people moved out. Strict

protectionist policies were enforced with

no thought for the welfare of the poor.

Neighbouring communities saw little

benefits from parks, yet the Park's wild

animals caused damage to their crops,

livestock and property. Over the decades

antagonism was created between parks and

their neighbours.

However, over recent years a major

paradigm shift has occurred in many
African countries. Protectionism is now
seen as discredited; while sustainable use

of wildlife has been adopted as the

cornerstone of the philosophy underpinning
conservation in the region. This offers the

best approach to helping generate the

necessary funds for conservation. In the

poorer countries of the world there is

growing pressure for land and there is

pressure to "use land or loose it".

Sustainable Use enables conservationists to

justify conser\'ation as a productive form

of land use.

Conservation developments are expanding
in many areas of the region simply
because they make good economic sense,

and have the best potential to bring in

wealth and jobs, and so help empower
poor rural communities. Relationships

between parks and neighbours is

improving in many areas, and the

antagonism of the past is being broken

down. In some cases rural communities

are now setting up their own game
reserves. Without the commercialisation

and sustainable use of wildlife this would

never have occurred.

Good neighbour relations also contribute to

successful conservation, as neighbouring
communities are more inclined to provide

intelligence information on potential

poachers that may have moved into their

area.

Therefore the application of the ESA to

foreign species needs to consider the

impacts of any listing on the people that

may be negatively affected in the foreign

country. Better still, the philosophy

underpinning the ESA should be brought

up to date to reflect the promotion of

sustainable use of wildlifefor people as set

out in the world conservation strategy .
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THE ESA AND CITES

CITES provides a forum where expert

specialist and range state opinions can be

included in the decision-making progress

when deciding about trade in any listed

species.

The first listing of foreign species under

the ESA occurred when there was no

adequate international legislation governing

trade in wildlife products.

However with the forming and growth of

CITES, and because listed foreign species

currently do not get any of the benefits

that would be available for listed American

species, consideration should be given as

to whether the ESA should revert to only

dealing with domestic US species.

ESA rating sometimes bear no relation to

CITES ratings, with the latter being

increasingly being based on objective

scientific criteria. To avoid confusion the

ESA should therefore adopt the CITES

ruling on the status of foreign species.

CONCLUSIONS

Based on our conservation experience in

KwaZulu-Natal and the rest of South

Africa I would fully support the

sentiments expressed by the ministers

from the four SACIM countries in their

submission to Congressman Don Young,
Chairman of the House Natural

Resources Committee.

My first choice would be that we relied

on CITES to control the trade in wildlife

products. Thus I too would favour

dropping foreign species from the ESA.

However if foreign species are to be

included then I would suggest ...

• That it be mandatory that range
states should be fully consulted

before the inclusion of any

species

• That the economic and
conservation consequences of any

listing are thoroughly evaluated.

The history of South African

rhino conservation is a good

example where commercialisation

and sustainable use clearly has

benefitted rare species.

• That provision should be made
for financial support to be given

to foreign range states to promote
successful recovery programmes
of listed species as is done for

species listed in the USA.

• That the ESA be adapted to be

more fiexible so that under

certain circumstances it could

allow sustainable use' or

commercialisation of selected

endangered species provided this

will not be to the detriment of

the species. Where possible it is

recommended that the new act is

underpinned by the philosophy of

conservation for people rather

than protectionism.

• That the ESA brings its listing of

foreign species more into line

with the listings adopted by
CITES.
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STATFMKNT OF THE FOUNDATION FOR NORTH AMERICAN WILD SHEEP
IN FAVOR OF REFORM OF THE FOREIGN ASPECTS

OF THE ENDANGERED SPECIES ACT

The Endangered Species Act has a history of harming foreign species by obstruaing

foreign range national conservation programs An example very dear to this organization

is the listing as endangered and threatened of the argali sheep in China and in the CIS

Like many other foreign species, the sheep was listed not because its status was know, not

because it was know to be endangered or threatened, but out of ignorance or the so-called

"precautionary principle
"

It was listed because it's territory was so vast and it existed in

so many different populations that its real status wasn't know to agency bureaucrats in

Washington, DC They listed it until the foreign range nations could do the impossible:

establish what its' population was and its status, which would be prohibitatively expensive

The consequences were that the range nation conservation programs that were dependent

upon tourist hunting dollars, and the anti-poaching effect inherent in having the hunter

present and giving the wildlife value in the field came to an abrupt end Argali that were

worth fifty times that of a domestic sheep as tourist hunting trophies taken under license in

a regulated hunt suddenly were converted to being fif^ time less valuable, and were the

first to be eaten or eliminated from the field. It was not only improper to list the species as

endangered and threatened, the listing of it obstructed programs over range nations

conservation authorities objection There was no high volume commercial trade or illegal

activity There were approximately 125 trophies a year from all of its' habitat.

CITES is a more appropriate instrument for governing the importation and exportation of

foreign species There seems to be little alternative but to take agency personnel out of

the equation The importation of trophies of threatened game animals should be exempted

completely when it is a component part of the range nation program, which means when

It is lawfully taken under license It is fundamentally unsound to have agency personnel in

the U S imposing restrictions and costs that constitute taxes on these poor range nations

There must be at least a presumption in favor of those imports An endangered species

should be allowed to be imported when it is a component part of a range nation program,

particularly when it is sanctioned by CITES Tourist hunting is a fundamental

conservation tool that gives wildlife a "game animal" status. It is very low in risk because

It is very low in volume, and it's select It is an ideal conservation tool in remote locations

wiiere wnldlife has little or no other chance. It generates revenue, local incentive, and

helps quelch poaching.

A f^ns PROFIT nKrAMi7ATin\'
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Listing ofthe argali has actually harmed the species because of its impact upon the

importation of the trophies that tourist hunting-base conservation programs are completely

dependent upon The anti-hunters have argued that even threatened argali should not be

allowed to be imported based upon the wolf and grizzly bear decisions of our courts This

should have been stopped long ago, because we can't replace the benefits that we are

interfering vnth We must exempt trophy imports from restriction. Tourist hunting is an

exceptional category of sustainable use that gives remote wdldlife a "game animal status".

We have no right to stop it when there is no adequate substitute for its presence and

potential beneficial effects. We have been embarrassed about the U.S 's lack of knowledge

and meddling, but that's outweighed by our concern for the welfare of the species that we

care so dearly about Tourist hunting is a conservation tool and when you tax it, eliminate

it, or interfere with it, you are reducing the benefits to the species The U.S. is in no

position to substitute its judgement in the fields of foreign lands for that of the range

nation authorities. It is a documented &ihire. The ESA must be reformed to exempt

tourist hunting since it is a licensed, regulated, component part of the range nation

programs.

The Foundation for North American Wild Sheep is a leader among wildlife conservation

organizations Our commitment to the wild sheep ofNorth American is without

comparison. Over 13 million dollars has been generated for wild sheep conservation

programs in the United States, Canada, and Mexico The programs not only benefit wild

sheep, but all wildlife.

We thank you for the opportunity to make this statement We hope that our experience in

wildlife management will help you in addressing the issue of reforming the Endangered

Species Ad.

Karen Werbelow

Executive Director
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STATEMENT OF THE CONGRESSIONAL SPORTSMEN'S FOUNDATION
FAVORING REVISION OF THE FOREIGN ASPECTS OF THE

ENDANGERED SPECIES ACT
July 20. 1995

The long-awaited reauthorization of the Endangered Species Act is
about to begin. The Act's reauthorization is certain to generate
heated debate among craditionai allies, as well as between the
conservationist and preservationist camps. No matter what
revisions are made, :"-owever, it is clear that any action affecting
wildlife in the United States will have a definite impact on
wildlife throughout the world.

The Endangered Species Act, as currently written and enforced,
discourages, and someciaies prevents, foreign countries from
implementing the most appropriate measures for their human and
wild populations to thrive in tandem. For developing countries to
lift their citizens out of poverty while maintaining native t(

wildlife species, well-regulated and profitable tourist hunting
programs are of the utmost importance. The Endangered Species Act,
however, limits the ability of the U.S. Fish « Wildlife Service to
issue permits for the importation of trophies taken in many range
nations.

Without the ability to encourage their countrymen to protect their
valuable indigenous species for strong economic gains, range
nations cannot hope to stop poaching for either subsistence living
or, more devastatingly , for the world black mar.ket . It is

precisely this manacle that has caused dramatic declines of

previously unthreater.ed species in countries of the African
continent .

Developing countries, which are home to thousands of the world's
wild species, need to have as many options as possible for

improving the condition of their human populations while
implementing prudent conservation measures to ensure the survival
of their wildlife and habitat treasures, where governments are
eUsle to encourage conservation by returning a portion of tourist
hunting dollars co local villages, these governr.ents have been
able to halt poaching, when village elders understand that their

;730 < S-.reet. NW, Sjite 1300 Wasnrctor. jZ 20006

Te'esro-e (202)785-9153 =ax '202)785-^153
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communities can reap the rewards of better -sdical care and better
education for their children when they procect their resources and
regulate their harvest, chey are able to involve their people in
conservation efforts. economic incentives do work. in many cases
in range nations ::hey are the only effective conservation tool.

We have had a number of years to understand the good and bad
effects of the Endangered Species Act. The good provisions must
be retained and strengthened. On the other hand, those provisions
that have had a detrimental effect on our efforts at wildlife
conservation need to be re-examined and replaced. Permitting the
importation of animals harvested abroad by American tourist
hunters will allow range nations to create incentives for wildlife
conservation that will work.

If the Endangered Species Act cannot be amended to require our
government agents to recognize the unique circumstances of range
nations and their needs with regard to conservation measures,
perhaps it should be amended to remove the foreign aspects and
place them squarely within the realm of the Convention on
International Trade in Endangered specis of Wild Fauna and Flora
(CITES) where regulated trade in wildlife is recognized as key to
thriving populations of the world's wild species.

Sharon Borg Wall, Chairperson
Congressional Sportsmen's Foundation
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An opinion from sub-Saharan Africa...

Eco-colonialism

Douglas M. Crowe and JeffShryer

Donor money pours into conservation groups to save African wildlife

in a type of post-modern ecological colonization. But these authors

believe that donors must open more than their bank accounts to

preserve Africa's wildlife.

Africa is a battleground of the global conservation

movement. At stake is whether Africans will man-

age their wildlife or whether the task will be

usurped by a cartel of conservation organizations

based in the United Sutes and Western Europe. In

this context, western conservation philosophy is in-

creasingly divorced from the social and economic

realities of much of sub-5ahaiaa Africa. There is a

growing tendency by many conservation advocates

to promote their personal concept of Africa as an

idyllic and sacrosanct wildlife sanctuary somehow

separated from the socioeconomic realities of the re-

gion. This elitist and condescending attitude lowers

the credibility of international conservation efforts

and has spawned a new term for African conserva-

tionists and wildlife managers: eco-colonialism.

The problem stems from a cultural schism between

many of the temperate-zone advocates of conserva-

tion and the people they are ostensibly seeking to as-

sist. It was succinctly summarized by Dr. Mostafa

Tolba, United Nations Environmental Program

(UNEP) Executive Director in his opening address to

the Eighth Conference of the Parties of the

Convention on International Trade in Endangered

Species (CTTES) in February of 1992 when he said:

There are complaints—loud complaints—
&X)m a number of developing couniries. that

the rich arc more interested in making the

Third World into a natural history museum
than they arc in filling the bellies of its people

[These people) use a small fracuon ot tlie

world's resources: the>' cam a pitiful fnicuon

of the world's income; they bear the brunt oi

farune. of poverty, and of disease. They want

a bener life. They also happen to live mainly

in the tropical and sub-tropical belts of our

planet. These people cannot be demed the

nght to use their natural patrimony.

Nonetheless, the new from some in the mtema-

tional conservation community is that Afncans are

not competent to esublish their own wildhfe goais

nor implement effective conservation programs.

The implication is that Third Worid people do not

possess the proper conservation ethic nor arc they

able to duplicate First World managerial efficiency.

This self-righteous and culturally pre)udicea view is

responsible for increasing bitterness among many
dedicated African conservationists and wildlife man-

agers and impedes the long-term welfare ot the re-

gion's wildlife resources.

Historical perspective
Formal conservation first came to Africa during

the colonial penod in the late nineteenth and eariv

Bom aumon work wiih the Department oi Wildlife ana National Parks. Oouglai M. Crowe ai P.O Box 1 jl, Gaborone, aouwini .r.a

ieH Shrver at P O. Boi 1 7. Kasane. Botswana

Key v»ord«: Africa, conservaiion, minagemeni, proiectioniim
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twentieth ceniuries. Its most obvious inanifesu-

lions— national parks and wildli/e protection laws-

were based upon European game laws and hunting

preserves. These policies evolved from experiences

in temperate climes with relatively stable rainfall

patterns. They also were based on the concerns of

(he upper strata and leisure class of society.

However, unlike the world's temperate zones, much
or sub-Saharan Africa is subject to dramatically fluc-

tuating weather patterns, and many life forms de-

pend on cyclical and sporadic rains. When there is

sufficient rain, populations can nse astoundingly

Dunng penods of drought, these same populauons
may dwindle to a small fraction of their former dis-

tnbution and abundance. This was poorly under-

stood when most parks and reserves were created

dunng the colonial period, linle or no considera-

lion was given to wet and dry season animal move-

ments, so parks and protected areas seldom com-

prised ecological units. In addition, game laws

promoted the interests of the European leisure

classes and disenfranchised indigenous peoples from

what previously had been their wildlife Wildlife

conservation in general and parks and reserves in

panicular became an alien concept to the people
who had coexisted with wUdlife for many centunes.

Land use and wildlife conserv-ation objectives of

most African nations are now fundamentally differ-

ent from those of colonial policy. The administra-

:ive transition has been difficult as these nations

stnve to implement policies favoring internal devel-

?ment and indigenous peoples The new leaders

.Tiust set pnontics in terms of benefits to the public

they serve. In the context of wildlife conservation,

benefits must accrue to the people who coexist

with the wildlife or economically more viable land

uses wUl be preferred. Lack of capital combined

with mtense competition for space and natural re-

sources by burgeoning human populations cannot

accommodate the environmental purist philoso-

phies found in many western societies. It is this

point that the new colomahsts— the eco-colonial-

ists—either do not grasp or choose to ignore. In

many developed countries the people value wildlife

for such intangible attributes as aesthetics and recre-

ation. However, throughout most of sut>-Saharan

.\frica. such things as food and shelter are para-

mount, and wildlife must compete economically for

Its existence.

In many African countries the lives and liveli-

hoods of rural peoples are threatened by wild ani-

mals. Poaching is often tolerated because it pro-

vides needed protein to a hungry populace or

removes animals viewed as pests or threats

Pressures to resettle lands previously reserved for

wildlife escalate as human populations incrcusc

Without significant economic returns, wildlife will

be overwhelmed by such interests as commercial

and subsistence fanning, livestock production, rrun-

ing. and community expansion. In many countnes.

governments and conservationists are scrambling to

develop wildlife programs that produce economic

benefits to indigenous people who face disease and

starvation. Without such programs to maximize the

benefits from wildlife resources, undeveloped land

will ineviubly be dedicated to more economicaliv vi-

able land uses.

Influence of international aid

Superimposed on this situauon is the influence ol

international aid to wildlife conservation Often

donor programs are administered by expatriate per-

sormel with little expenence in the problems ano

practicalities of on-the-ground management or

wildlife Many have academic backgrounds with ad-

vanced degrees. Few have the experience or incli-

nation to work with local people on a daily ba^is m
uncomfortable and unhygienic condi(ion>

Furthermore, their offices are often great distances

from the projects they admiruster. Budgets gener-

ally do not provide for the site visits and experience

necessary to understand local conditions Never-

theless, such limitations are ignored in the pursuit of

in vogue First World wildlife conservation obiec-

tives Frequently, such objectives do not coincice

with those of the recipient country or region, result-

ing in the laiiure of many well intentioned and well

funded projects

There are several reasons for ttus. Private conser-

vation organizations supporting such efforts depend
on funds doiuted by well meanmg but unirubrmcd

patrons. Similarly, aid from foreign government

agencies reflects the conservation sentiments of

their citizens. Fimd-raising campaigns and media at-

tention focus on the large and glamorous mammals

that are readily identifiable to the US and European

pubbc. .\nthropomorphic interpretations of wildlife

behavior and environmental impacts are emphasized
to promote public interest The obiective is not to

educate the public in complex conservation issues,

it IS to produce sound bites and graphic visuals to

get money. Patrons are not told about the cost to

.\fricans for proteaing animals that donors love to

love These costs include living with massive crop

damage from herbivores, dry season damage to

dwellings and water systems from thirsty or hungr>'

elephants (Loxoiionta a/ricana"). and livestock

losses from predators. In addition, rural Afncans for-
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feii subsistence resources including hunting, live-

stock grazing, firewood, and thatching grass when

nearby areas arc protected to conserve wildlife In

essence. Africans lose control of their environment.

It should be no surprise that their wildlife priorities

differ from those of most donor organizations.

Contributing further to this problem is the foreign

academiaan whose research is often funded by in-

ternational conservation organizations or umversi-

ties with international grant programs. Many of

these mdividuals lack an appreciation for local re-

search priontics and ignore the realities of wildlife

and human interacuon. All too often the resulting

research is of litUe use to the host country and con-

inbutes nothing to the management of its wildlife

resources

Preservation versus utilization

These problems become increasingly severe as a

protectionist and animals nghts philosophy infil-

trates international conservation organizations

.Manv African nations are struggling to implement

wildlife management programs that balance both

consumptive (hunting, interaauonal trade, etc.) and

appreciative values (ecotounsm). Running counter

10 this effon is pressure from many animal rights

groups for total protection and preservation. This

prcscrvanonist,philosophy jeopardizes long-term

conservation of the region's wildlife, a fact that

seems irrelevant to many who embrace the animal

nghts cause

Recommendations
What ever happened to science?

In recent years much of what passed as wildlife

management was a media circus. Somehow, scien-

til'ic management lost the high ground in the effons

to conserve the worid's wildlife resources. Media

hvpc directed toward emotional appeals for money

moved to the forefront of public consciousness

Madison Avenue types and accountants now set the

agenda, and the tail wags the dog in the conserva-

tion movement. Instead of cducatmg their patrons,

donor conservation organizations tell them what

they want to hear. Science has either stood by qui-

etly and watched it happen or. in some cases, joined

the circus This is nowhere more obvious than in

the controversy surrounding elephant management

in sub-Saharan Afnca. If we are to focus on the awe-

some task of conserving the planet s wildlife, sci-

ence needs to get back in the game. Scienusts and

managers with proper academic credentials and rel-

e%-ant real world expenence must be willing to stand

up and comment wiselv when misinformauon and

emotional dtstonion flickers across the lelevision

screen or appears in the printed media

Good wiUUife management is ojien
mundane

.Most wildlife marugement effons are not panicu-

larlv photogenic That does not however, make

them unimportant. At this stage in the evolution oi

conservation programs in most sub-Sahardu .jncan

countnes, enforcement of laws ana reguiaiionj :>

critical High prot'Uc research programs and rjcii;-

ties arc no substitute for law enforcement when tne

immediate threats arc illegal harvests or loss ot habi

tat. In addition, some of the more crucial needs arc

basic supplies and equipment, road maintenance,

staff accommodations, reliable transponation. anc

such simple things as park signboards ana miormu-

tion brochures. Bevond this, wildlife conservation

educauon beginning in grade school is Kev to long-

term management success Traditional recognition

of wildlife as a local economic asset has largelv been

lost by removing authonry over the resource from

local decision-making Countnes cannot make last

ing conuniiments to protect natural resources with-

out a conservation ethic agam being internalized bv

their citizens. In the end. this is the onlv wnv to

promote nationwide suppon for conser%ation with-

out dependmg on donor aid.

Donor conservation organuations also need to ed-

ucate their patrons aoout perspccti\es oi indigenous

people toward wildlife in Africa Pmrons must un

dcrstand what costs poor airaJ AXncans Dear to ^v-c•J

the First World's lavored wildlife species It mjsi dc

recognized that conservation proiccts will not suc-

ceed unless they include Afncan pnontics regardless

oi their conllict with First World sensitivities This

mav often mean supporting sustainable harvest ot

wildlife to provide indigenous people with food, in-

come, and the resulting mouvation to conserve ti-.cir

wUdlife and its habitats Patrons must be educated to

appreciate whv such activities have a higher pnorit%

tor fundmg than more glamorous wUdlife research or

construction proiects Only through such education

will donor organizauons gain patron suppon ior tax-

ing the controversial positions required to accommo-

date African pnontics

Segotiate
—Don't dictate

The first step in anv donor program should be to

determine the host government's goals and ob|cc

uves for wildlife resources Their values and pnon-

tics should be paramount in protect considerations

In addition, proieci feasibilir\' should he nmncr ex

amined through preliminar.- sue invcstigatiuns Local
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pnoricies should be incorponied into project de-

signs. Local perspectives on proposed projects

should be obtained and conununity involvement en-

couraged. Projects arc all too often approved on the

basis of a quick inspection by outside consultants

who visit local communities for several days and

leave as 'experts' on local conditions. It is not sur-

ptuing that the projects based on their reconunenda-

uons often fiail because they lack community suppon.
When a project does go forward it is crucial that

the individuals involved have field management ex-

perience. Too many projects have been supervised

by persons having excellent academic backgrounds
but no practical experience in management or

working with local people under difficult and trying

field conditions.

There is nofree lunch
Once a project is defined and adopted, the objec-

tive should always be to provide the government
with sustainable long-term benefits and improve the

ciTiciency of donor funding. Each project should

clearly describe the roles and obligations of donors

:nd their government partners. Many projects fail

because either donors do not define government re-

sponsibilities or governments do not understand or

implement ihem. There is no incenuve for govem-
.-ntnts to fully participate if unsatisfaciorv' perfor-

mance results in more unconditional donor aid.

Donors are obligated to spend money effectively

Funding should be reduced, shifted to other prot-

ects, or terminated depending on how well govern-
ments meet their agreed obligations.

Think small
Donors should stan with small pilot projects with

minimum investment and expand only when the

pro)eci's tangible benefits justify additional funding.

Small investments promote innovative expenmenta-
uon that focuses on meeting local needs and allows

I'or prompt improvements based on new informa-

tion. Small proiecu increase funding efficiency be-

cause they can be modified or eliminated at a rela-

uvely low cost. Many potentially fruitful projects are

ignored because they are perceived as too small to

be worth their administration costs. There are many

examples of wasteful and unsuccessful 'megabucks'

projects to demonstrate the fallacy of such thinking

A code ofconduct
A code of conduct is needed for donor-funded re-

sesrchers. Too often these individuals research

questions no one is asking! There are a host of

wildlife management problems throughout sub-

Sahann Africa that need research attcniion .\Uny

of these problems do not involve chansmaiK.

megafauna in beautiful and pristine lociiions hui

are nonetheless important Donor-fundecJ re-

searchers need to direct their efforts lowarfl ihc

host countries' prionties. not their own They
should also routinely brief local authorities about

their acuvities and help rural residents understana

why they are there. Researchers are often grintca

special privileges to work in protected areas thai are

denied to the locals. These privileges, such ;is free

entry into protected areas, visiting privileges lor

friends, access to closed areas, faciliiies. jnd re-

sources are easily abused and well noticed by ilie lo-

cals. Further, it is important that donori\jnOcd re

searchers help local peoples understand the

management implications of their research results

In too many cases researchers poorly communicated
their results locally, yet returned home to berate the

host country for not implementing their sugges-
tions. This quickly leads to resentment oi the re-

searcher, of research in general, and of the organan-
lion funding the researcher.

Conservation points to ponder
With its massive publicity and funding, the inter-

national donor communiry has taken many wildlue

decisions away from Africans Tlie result, however,

has not been the salvation of wildlife or haoitat

This salvauon can oiily be accomplished if A/ncins

choose to conserve their wildlife. It should by now
be apparent that the timewom strategics oi conser-

vation donor aid are largely a failure in Afnca Sucii

efforts will fail until donor organizations and the:r

patrons modify their attitudes and values to meet

African needs. Furthermore, imposing the conserva-

tion philosophies of t."ic well fed on the starving

masses only hastens habitat and species loss

Benefits from wildlife can be in the form oi aes-

thetic, recreational, educauonal, scientific, and eco-

nomic returns. In whatever form, these benefits

must accrue to the people who 'own' the resource

In many First World coimtries, wildlife is valued for

aesthetic and recreational benefits. This, however.
IS a luxury few Afncans can afford. To an under-ed-

ucated and starving populace, the only mcaningjul
benefit is economic, or making money through :i vn-

nery of uses of the resource In the toresceaolc ui-

iurc. only tangible economic returns will prompt
Africans to protect wild animals and their support-

ing habitats This is the same principle the First

World countries call profit motive

Revenues and meals, not researchers or donor lob-

byists, will ensure the long-term well being of
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TCLtrMONC liOIi )12 7I0O

Embassy of the REPuatic of Zimbabwe
l«0* NtW MAMPSMint AVCKUC. N W

WASHINGTON, O. C. 20O09 V t-..r ,

Ou«Rcr.: APRIL 27.1995 your Rcr:

The Embassies o( the four undersigned Governments being members of

Southern African Centre for Ivory Marketing present their compliments to the

Department of Slate and have the honor to refer to the current deliberations of

the Congress regarding amendments to the Endangered Species Act of 1973.

Our Governments have been distressed for some time about the Act's

application to species located within our territorial borders.

In the opinion of our Governments, the Endangered Species Act should be

amended to end United Slates oversight of species that do not naturally occur

within the United Stales. There is simple regulation of trade and use of such

species by competent international and national entities. Over 120 Parties to

the Convention on International Trade in Endangered Species of Wild Fauna

and Flora have agreed to observe stringent restrictions on international trade in

imperiled species. Parties to the Convention, including the undersigned

Governments, have enacted national laws that implement the Convention and

that restrict use and trafficking in these species.

Unlike the Convenllon, the Endangered Species Act Is premised upon the

assumption that conservation is best accomplished by trade embargoes and

strict prohibitions against use. For wildlife in countries like ours, however, that is-

not true, in our countries, inhabitants of our rural communities and large

mammals compete (or use of Ihe land. Our rural people cannot be expected to

cooperate In conserving the vi^ildlKe as having some economic value to

themselves. Well-regulated trade In such species can provide economic value



630

(or people in local communities while still allowing the wildlife to thrive.

Similarly, restricted trophy-hunting can provide revenues for conservation wiih

little loss o( wildlife. Unlike the Convention, which allows trade in at-risk species

under a quota system, the Endangered Species Act fails to take account of local

conditions affecting non-United States species.

The result is that, under the Endangered Species Act. the Department of Interior

has made determinations regarding non-United States species that:

. are contrary to the regulatory plan of the Convention;

. frustrate our Governments' strategies for wildlife conservation; and

infringe upon the sovereign right of our Governments

to take responsibility for managing our own wildlife.

Such actions by the Department of Interior, as illustrated in the attachment to

this Note, have been a source of deep regret to our Governments.

Our concern about the Endangered Species Act is aggravated by the failure of

the Department of Interior to consult with our Governments about

determinations concerning our wildlife. Our governmental agencies, staffed by

well-qualified professionals, have a special competence in developing wildflife

management strategies that are suitable to local conditions. Under the Act, the

Department of Interior is not required to consult with our Governments, and it

often (ails to heed or defer to the views of our Governments.

Our Government wildlife agencies have written to chairman Young of the House

Committee on Resources, suggesting amendments to the Endangered Species-

Act. We request that the Department of State inform the Congress of the views

of our Governments.
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Our Embassies avail themselves of the opportunity to renew the assurances of

our highest consideration.

^ '^
(^V^ix?

Ambassador, Botswana Ambassador, Malawi

^Ambassador, Namibia

Av'./

/^^^^^
Ambassador, Zimbabwe
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(701) r97 lOOJ

Tc hv unj HAIATIIMI. «AStf^CTOW C
Tela um

Tl« Ambuudor

U f,fl, fU^, ^^,, He. ME/ADM/l/S'l

MAJLA\>71 EMBASSY
J<08 MASSACHUSFTTS AVH .

S
'

WASHINGTON. DC. 2000*

5th May, 1995

Dear Colleague<

Kindly refer to our discussions yesterday, May 4th,

1995. A3 indicated In our discussions, Malawi is in full

agreement with the steps taken and in order to expedite the

processing of the joint request to Congress, it is proposed,
and it would appear you were in agreement that the initial

document signed by Botswana, Namibia and Zimbabwe is

forwarded to the relevant authorities.

On the part of Malawi, and in the absence of any
documents at our Office here to give a background to the

subject of the endangered species, it was considered
desirable that the parent Ministry in Lilongwe be appraised
of the situation and the agreed position. To this end,

communication was sent to Lilongwe and as soon as a clearance
has been given we shall communicate with you and in turn, we

shall send to the authorities here the necessary document

with our signature appended to validate the proposal in the

presentation by the Ambassadors of the four governments
involved in the matter.

Meanwhile, in the space provided for Malawi's signature
in your presentation, kindly indicate "Malawi authorization
and signature to follow.".

I am sure this arrangement will be found satisfactory to

all parties concerned.

Yours faithfully.

W. Chokani
AMBASSADOR

WC/hmr

His Excellency Amos B. M. Mldzi
Ambassador
Embassy of the Republic of Zimbabwe
1608 New Hampshire Avenue, N.W.

Washingtoiti D.C. 20009
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Good morning Mr. Chairman and members of the Subcommittee. Thank you for

providing The Humane Society of the United States with an opportunity to testify on

the reauthorization of the Endangered Species Act (ESA), specifically on the trade in

endangered and threatened species and the relationship between trade prohibitions

and conservation of those species.

I am Dr. John W. Grandy, Vice President of Wildlife and Habitat Protection for The

Humane Society of the United States (HSUS), this nation's largest animal protection

organization, having more than 2.5 million members and constituents.

Mr. Chairman, we have a disgraceful problem in this country that threatens the heart

and soul of our national character. Our citizens are destroying the Earth's wildlife at a

phenomenal rate - not because we are living in poverty and are forced to eke out an

existence by killing wildlife for food or using elements of their habitat for shelter - but

for the most frivolous purposes: Because we are wealthy and can afford to pursue

and kill them as trophies and hang their heads on our walls or otherwise display

them.

To The HSUS, it is a disturbing and embarrassing fact that America is the world's

largest market for wildlife - a market that has almost single-handedly brought

populations of many animal species to the brink of extinction.

Mr. Chairman, every year American animal industries - whether pet, hobby,

biomedical, circus or trophy
- import thousands of monkeys, tens of thousands of

birds, millions of reptiles, tens of thousands of mammals killed by trophy hunters, and

hundreds of thousands of tropical fish.

A small number of these animals are protected by a shield - and that shield is the

ESA.

While the ESA doesn't stop the import of tens of millions of animals, it does protect a

select few - those few for which scientific evidence indicates that the species should

not be subject to exploitation
- those few listed as endangered or threatened under

the ESA.

For over twenty years, the ESA has appropriately restricted the importation to the U.S.

of ESA-listed foreign endangered and threatened species. However, as described in

our attached report on the trophy hunting industry, even the relatively few species
listed under the ESA can be - and are - imported by the hundreds under certain

ESA exemptions, regulations, and interpretations.
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Among the major findings of our report are:

In 1993, 46,582 animals, representing over 250 species, were killed by
American trophy hunters and imported to the U.S., an increase of 71% since

1990.

Also in 1993, 1322 animals, representing over 40 endangered or threatened

species under the ESA, were killed by American trophy hunters and imported

to the U.S.. an increase of 83.6% since 1990.

Endangered and threatened animals that were imported as trophies in 1993

included: 416 African elephants, 346 leopards, 229 lechwe, 100 bontebok, and

64 Hartmann's mountain zebra.

Mr. Chairman, the fact is, even under the current ESA, too many foreign endangered and

threatened species are allowed to come into this country every year. Exemptions in the

ESA language, and interpretations of the ESA by the U.S. Fish and Wildlife Sen/ice, have

already made the importation to the U.S. of trophies of endangered and threatened

species easy. For example, did you know, Mr. Chairman, that it costs only $25 to get

a permit to import an elephant or leopard trophy to the U.S. and that it can take as little

as three days to get such a permit from the U.S. Fish and Wildlife Service?

The U.S. Fish and Wildlife Sen/ice (Sen/ice) routinely grants permits to import

endangered and threatened species to the U.S. Permits are granted based on the

finding, under Section 10(a), that the import "enhances the propagation or survival of the

species." However, in our experience, the Service does not require proof of

enhancement before it issues import permits. For example, the Service grants import

permits for Americans who kill elephants in countries that claim to have an elephant

management program, of which one element is trophy hunting. But, in our opinion,

claims that trophy hunting enhances the survival of species remain unproven, at best.

The Service has granted permits for the import of endangered or threatened species
even though the import was detrimental. For example, late last year, the Service granted
a permit to an American man to import an elephant trophy from Tanzania, even though
the area that the man was hunting in had not had an elephant population survey in over

15 years. In fact, the man killed a 47-year old relatively tame bull elephant who had been

the subject of a study in Amboseli National Park in Kenya for neariy twenty years. The

elephant had wandered into Tanzania from Kenya and the American hunter was there

waiting for him. Because the elephant had been studied for so many years, researchers

were able to state unequivocally that the death of the elephant will harm the Amboseli

population. Indeed, we note parenthetically that some elephant biologists believe that

most African elephant populations are so depleted of older males - those sought by

trophy hunters - that any hunting pressure will not allow elephant populations to recover

from the days of the ivory trade. In spite of these facts, our govemment allowed the man
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to keep his elephant trophy after making a demonstrably unjustifiable finding that the

import was not detrimental and that it enhanced the survival of the species.

We are aware that four foreign nations (Zimbabwe, Botswana, Namibia, and Malawi),

along with foreign and domestic organizations that promote wildlife exploitation, are

advocating that the ESA should not provide protection for foreign species at all, or that

the permitting system for the importation of foreign threatened and endangered species

should be simplified. There is, for example, a proposal to amend Section 10 of the ESA

to grant wildlife importers a ten-year general import perniit, which would allow them to

import as many endangered and threatened animals as they like over the period of 10

years. We are aware that this proposal would not just affect the permitting process

pertaining to the import of endangered and threatened species under the ESA, but would

affect the import of all species protected under the Lacey Act, marine mammals

protected by the Marine Mammal Protection Act (MMPA), and bird species protected by

four Acts: The Wild Bird Conservation Act, the Migratory Bird Conservation Act, the

Migratory Bird Treaty Act, and the Bald and Golden Eagle Protection Act.

This proposal is as ludicrous as it is destructive in both content and scope. Diminishing

ESA protection for foreign species would invite the importation to the U.S. of even more

endangered and threatened foreign species than are already being imported, even when

such import is detrimental to wild populations; it would also diminish foreign nations'

ability to protect their wildlife from traders who will ravage wildlife populations to supply

newly opened U.S. markets.

We know that you will hear testimony today that the ESA is preventing these four

southern African countries from selling their wildlife to American trophy hunters or to

American importers; that ESA protection is devaluing their wildlife; and that, therefore,

the ESA is causing the decline of these species. However, we remind the Subcommittee

that there are few, if any, documented examples of how enhancing the economic value

of an endangered or threatened species, through commercial or trophy use, has led to

its recovery. Yet, there are many examples - such as the ivory trade that slashed African

elephant populations by more than half in only ten years
- that prove the contrary.

Nonetheless.las proven by the startling number of foreign endangered and threatened

species that are allowed to be imported under the current ESA, we do not need to

change the law to make these nations happy. Indeed, of the 1322 foreign endangered
and threatened animals imported to the U.S. as trophies in 1993, 744 (56%) came from

those four southem African nations.

The implications of a blanket 10-year permitting system to animals imported for purposes
other than as trophies are monumental. For instance, marine mammals and endangered
and threatened animal species imported for public display, require permits under the

ESA and MMPA. Allowing marine parks or circuses to import animals without restriction

under a 10-year permit would open the flood gates, allowing them to remove animals
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from the wild and transfer them through facilities in other countries, in effect laundering

whales and apes like money and drugs. These proposed changes would impact the

MMPA in particular; during the 1994 reauthorization, retaining the requirement for import

permits was one of the few positive provisions in regard to public display. This important

MMPA restriction would be effectively rendered meaningless if a 10-year permitting

system were instated.

'

The aforementioned four southem African nations have claimed that the importation of

foreign species to the U.S. should not be addressed by the ESA and that, instead, CITES

alone should govern all intemational trade in endangered species. These nations call

the efforts of the U.S. to control importation of endangered and threatened species into

this country "controversial" and "offensive" because they believe that it impinges on their

sovereignty. However, under CITES Article 14, the U.S. - like other CITES Parties - has

the right to enact "stricter domestic legislation." The U.S. has the right as a sovereign

nation to make its own judgement - apart from CITES - about the need to restrict

commercial and trophy importation to the U.S. of threatened and endangered wildlife.

This judgement is related to our national ethics and what activities we will condone.

The ESA is the "stricter domestic legislation" envisioned in CITES Article 14. Indeed,

because the goal of the ESA is to ensure recovery of endangered and threatened

species, the ESA exceeds CITES standards by requiring a determination that the import

of endangered and threatened species will actually enhance the survival of the species.

While it is tnje that this rarely is the case and is extremely difficult to demonstrate, the

requirement gives the species the benefit of the doubt instead of the importer or trophy

hunter. This is an appropriate requirement, considering that species listed under the

ESA have been scientifically determined to be endangered or threatened with extinction.

But, the main problem with relying on CITES as a mechanism to ensure that wildlife trade

is not detrimental to populations is that CITES is not properly implemented and enforced.

We cannot rely on exporting countries to make proper, science-based findings that the

export of endangered and threatened species will not have a detrimental impact on wild

populations. Although such a finding is required by CITES, it is widely acknowledged
that most Parties do not fulfil the requirement. It is important to note in this context that

Section 9(c)(2) of the ESA allows the importation to the U.S. of threatened species

without an import permit provided that the species is on CITES Appendix II and the

import is not for primarily commercial purposes. This exemption is most often used by

trophy hunters to import threatened, CITES Appendix II species. However, given that

most countries do not make proper non-detriment findings, this exemption should be

eliminated from the ESA during this reauthorization.

The four southem African nations have also suggested that those proposing threatened

or endangered status for species should have to demonstrate that trophy hunting and

commercial imports will damage the species, a proposal that shifts the burden of proof

to those fighting for the protection of threatened species. If these nations think that a
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particular threatened foreign species could benefit from hunting or trade, then, under the

current ESA, they could petition the Fish and Wildlife Service to change the status of the

species or allow imports by "special aile" or another mechanism. However, the burden

of proof should remain with those wishing to commercialize or hunt endangered or

threatened species.

(FinFinally, we would like to address Section 7 of the ESA, which requires interagency

cooperation in carrying out programs for the conservation of endangered and threatened

species. Federally funded projects overseas are within the scope of the ESA's

consultative procedures to ensure that federal funds or actions are not undermining the

ESA or CITES. However, it has come to our attention that one U.S. government agency,
the U.S. Agency for International Development (USAID), is subsidizing trophy hunting of

elephants while another U.S. government agency, the U.S. Fish and Wildlife Service, is

trying to ensure the recovery of elephant populations. This scandalous and detrimental

situation is a waste of tax-payer money and cannot be condoned. Indeed, the

CAMPFIRE and ADMADE programs, in Zimbabwe and Zambia, respectively, that are

based on local people selling wildlife to trophy hunters, benefit far less from trophy

hunting than they have from U.S. taxpayers, who have unknowingly subsidized these

programs for $2 million dollars a year, from USAID, over the last six years.

Despite the negative opinions about the ESA expressed by the four southern African

nations, many foreign countries are appreciative of U.S. efforts to control our strong
wildlife markets. Without the ESA's import and sale prohibitions, such countries would

not be able to adequately protect their flora and fauna from traders who would otherwise

ravage their wildlife populations to supply U.S. markets. The ESA should not be

changed to benefit those few countries and industries who feel economically hindered

by the ESA's protection of a few foreign species, to the detriment of all other countries

who count on the U.S. government to control the American market for endangered

species products. On the contrary, the U.S. has an obligation to help these countries

protect and conserve their wildlife by controlling our wildlife markets.

Based on the findings of our report. The HSUS makes the following recommendations
to the Subcommittee and the 104th Congress:

Reauthorize a strong ESA that does not weaken protection for foreign endangered
and threatened species;

Do not change the permit procedures under ESA Section 10;

Eliminate the permit exemption for the importation of threatened species that are

listed on CITES Appendix II, found in ESA Section 9(c)(2).

6
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Ensure that funds from USAID are not spent subsidizing American trophy hunting

of endangered and threatened species or in setting up local economies based on

wildlife sale which will not be sustainable in the long run for people or wildlife; and

Ensure that the U.S. Fish and Wildlife Service requires positive scientific proof that

imports of endangered and threatened species actually enhance the sun/ival of

the species, as required by the ESA.

Mr. Chairman, in closing, I remind you that some of the most magnificent animals on

Earth - elephants, rhinos, leopards - are being shot and killed for sport by American

hunters, or are being imported for entertainment. It would be ludicrous to further weaken

ESA protection for the few species that are provided some modicum of protection from

those who would gratuitously kill or exploit even more of these animals if given the

chance.

Thank you, Mr. Chairman and members of the Subcommittee, for this opportunity to

share our views about the trade in endangered species and the relationship between

trade prohibitions, under the Endangered Species Act, and conservation of those species

and our suggestions for congressional action.
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BIG GAME, BIG BUCKS:
THE ALARMING GROWTH OF THE AMERICAN TROPHY HUNTING INDUSTRY

Abstract: The trophy hunting of exotic animaJs by American big game hunters

is increasing at an alarming rate. Over 45,000 foreign animals were killed and

imported to the U.S. by American trophy hunters in 1993, a 71% increase in

only a four-year period. Among the imported trophies are thousands of

threatened and endangered species, as well as species listed under CITES.

The number of endangered and threatened species killed and imported by
American trophy hunters increased by 83% in the same period. Three factors

have contributed to the rising numbers of animals killed and imported by
American trophy hunters: 1) The U.S. government's leniency toward trophy

hunting, which has led to increased trophy imports and even subsidies of

trophy hunting; 2) aggressive promotion of trophy hunting by organizations to

cash-poor African nations who are anxious to sell their wildlife to trophy hunters,

regardless of the effect on wildlife populations; 3) the ascension of several

trophy hunting advocates to positions of major power in the Congress.
Americans who trophy hunt foreign animals are very wealthy, spending literally

millions of dollars killing foreign animals, with very little of this money going to

local communities. Competitions, sponsored by elitist trophy hunting

organizations, provide incentive for killing more animals, while feeding the multi-

billion dollar industry. Trophy hunting advocates are now attempting to gut the

Endangered Species Act and to slacken restrictions on the importation of sport-

hunted trophies. This report paints a picture of an industry that is out of control

and is threatening the survival of wildlife populations around the globe. The

major findings of this report are as follows:

46,582 animals, representing over 250 species, were killed by American

trophy hunters and imported to the U.S. in 1993, an increase of 71%
since 1990.

1322 animals, representing 40 endangered or threatened species under

the ESA, were killed by American trophy hunters and imported to the U.S.

in 1993, an increase of 83.6% since 1990.

17,953 animals, representing over 110 species of animals listed on the

CITES Appendices, were killed by American trophy hunters and imported

to the U.S. in 1993, a seven-fold increase since 1990.

Exemptions in the ESA and interpretations of the ESA by the U.S. Fish

and Wildlife Service (Service), have eased the importation to the U.S. of

trophies of endangered and threatened species.
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Claims that trophy hunting enhances the survival of species are
'

''-^j<>_

unproven, at best.

CAMPFIRE and ADMADE, programs in Zimbabwe and Zambia,

respectively, that are based on local people selling wildlife to trophy

hunters, benefit far less from trophy hunting than they have from U.S.

taxpayers, who have unknowingly subsidized these programs for $2
million a year over the last six years.

American hunters routinely spend behveen $35,000 and $60,000 on

single trophy hunting expeditions, most of which goes to hunting
outfitters based in the U.S. or other developed nations, not to indigenous

people who live in the vicinity of where the animal was killed or to foreign

governments for support of programs that enhance the conservation of

the species.
'

SCI is at the hub of the multimillion dollar safari hunting industry, lining

up v^edthy trophy hunting clients with hunting outfitters and other

elements of the industry.

SCI's award competitions provide incentive for hunters to kill more
animals - to win the highest award a hunter would have to kill at least

322 animals - which, in turn, provides financial t>enefits to the trophy

hunting industry.

SCI's award competitions may have the effect of inducing hunters to

pursue unethical hunting practices and illegal activities.
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Introduction

"At my shot, the lion roars, drops and flops around while trying to get up. It

suddenly collapses when van Aswegen [the "professional hunter"] shoots while I

am reloading. It is on its side almost in the exact spot in which it was standing
when I shot, but now is facing the opposite direction. My bullet has smashed
its shoulder, blowing away the top part of its heart and destroying a lung. Van

Aswegen's bullet has broken the spine. He and I circle the lion, then I put two

more bullets through its backbone and into the lungs from behind and above....

Its boiled-out skull should rank very high in the SCI [Safari Club Intemational, a

trophy hunting advocacy organization] Record Book of Trophy Animals."^

It is a scene repeated a hundred times a day, in countries all around the world. An
American thrill-seeker, driven and supplied by a lucrative and growing safari hunting

industry, kills an animal for fun and competition.

American trophy hunters kill tens of thousands of animals in foreign countries

annually, including hundreds of rare, endangered, and threatened animals. Foreign

governments encourage trophy hunters to kill wildlife because they stand to gain

financially from the activity, even though in most cases, they do not know the effect of

trophy hunting on their animal populations. The U.S. govemment has grown

increasingly lenient in allowing American trophy hunters to import their foreign trophy

animals, even endangered species. And now, the U.S. Congress is considering

weakening the Endangered Species Act (ESA), further diminishing protection for

foreign endangered and threatened species from trophy hunters. Trophy hunting has

already caused the decline and near extinction of a number of now endangered and

threatened animal species, including the spectacled Ijear, tiger, jaguar, and sable

antelope, and continues to threaten such species. If current policies persist, or are

made worse, the list of imperiled or doomed species is likely to expand.

This report will illustrate the reasons that The Humane Society of the United States

and Humane Society Intemational (HSUS/HSI) have become increasingly concerned

about the growth of the safari industry and its effect on animal populations around the

world. By one estimate, Americans comprise 75% of all foreign trophy hunters in

Africa.^

This report examines recent trends in the importation to the U.S. of animal trophies by

Americans, current U.S. and intemational law governing the import of and trade in

animal trophies and how these laws are implemented, the safari industry, the leading

trophy hunting organization, unethical and illegal actions by American trophy hunters,

the supposed conservation benefits and demonstrable conservation problems caused

by trophy hunting, and the related challenges facing the 104th Congress.
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Importation to the U.S. of Sport Hunted Animal Trophies. 1990-1993

The HSUS/HSI analyzed raw data obtained from the U.S. Fish and Wildlife Sen/ice's

LEMIS Import/Export System to determine the number, species, and origin of trophies

imported to the United States from 1990 through 1993.' Over 53,000 shipments were

analyzed, many containing more than one animal. The results of the analysis are

presented in Tables 1 through 13.

The number of animals killed by Americans who imported them as trophies increased

from 27,205 in 1990 to 46,582 in 1993 -- an astounding 71% increase in only four

years (Table 1).

More than 250 different species of animals were imported as trophies during the four

years. The following species were among the top ten animals killed and imported by
American trophy hunters in all four years: impala (Aepyceros melampus). American

black Ijears (Ursus americanus). warthogs (Phacochoerus aethiopicus) . greater kudu

(Traaelaphus strepsiceros) . and common zebra (Equus burchelli) . Other animals

among the top ten in particular years include crested porcupines (Hvstrix cristata) .

ostrich (Struthio camelus) . sable antelope (Hippotraqus niqer) . eland (Taurotraqus

oryx) . African buffalo (Svncerus caffer), springbok (Antidorcas marsupialis) . gemsbok
(Oryx gazella) . and mongoose (Ichneumia spp.). Other trophy-hunted animals

included African lions (Panthera |eo), giraffes (Giraffa camelopardalis) . rhinoceros

(Ceratotherium simmum) . and baboons (Papio ursinus) (Tables 2-5). Most of the

animals were killed in the African nations of Zimbabwe, South Africa, Tanzania,

Botswana, Zambia, and Namibia. But black bears killed in Canada ranked high

among the trophies imported to the U.S.

During the four years for which we have data, the vast majority of animals imported to

the U.S. as trophies were mammals (between 76% and 91%). Birds (between 2%
and 18%) and fish (between 1.4% and 5.2%) were killed and imported far less often.

It is important to note that, during the four years, 21,265 mammals were imported to

the U.S. as trophies, but were not identified as to species. While some of these were

confiscated by the U.S. Fish and Wildlife Service (Service), the vast majority were

cleared for importation.

Over 40 species of animals classified as endangered or threatened under the U.S.

Endangered Species Act were among the trophies imported to the U.S. between 1990

and 1993 (Tables 6-9). In 1993, 1322 animal trophies of endangered and threatened

species were imported (Table 1). This represents an astounding 83.6% increase in

number of imports over 1990 figures.

The following were among the endangered and threatened species imported to the

U.S. as trophies in each of the four years (the symbol "E" means the species is

endangered, T* means threatened): Banteng (Bos iavanicus)(E). bontebok

(Damaliscus dorcas dorcas)(E), western giant eland (Taurotraous derbianus
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derbianus) (E). African elephant (Loxodonta africana)(T), Pyrenean ibex (Capra

pyrenaica pvrenaica)(E). iechwe (Kobus leche)(T), leopard (Panthera pardus)(E and

T)^ Arabian tahr (Hemitraaus iavakari) (E). Hartmann's mountain zebra (Eauus zebra

hartmannaeH T). and Nile crocodile (Crocodvlus niloticus)(E and T). Other endangered

and threatened species that were imported during the four year period included: argali

(Ovis ammon)(T). gelada baboon fTheropithecus ge|ada)(T), giant sable antelope

(Hippotragus niger variani)(E). aye-aye (Daubentonia madaaascariensisU E). woodland

caribou (Ranqifer tarandus caribou)(E), Apennine chamois (Rupicapra rupicapra

ornata)(E), Malabar large-spotted civet (Viverra megaspila ciyettina)(E), Philippine deer

(Axis porcinus calami8nensis) (E). Corsican red deer (Cervus elaphus corsicanus)(E).

Formosan sika deer (Cen/us nippon taiouanus)(E), McNeill's deer (Cervus elaphus

macneilli) (E), North China sika deer (Cervus nippon mandarinus)(E). Persian fallow

deer (Darna dama mesopotamica) (E). Shansi sika deer (Cervus nippon

arassianus)(E). Arabian gazelle (Gazella aazella)(E). sand gazelle (Gazella

subgutturosa marica)(E). Swayne's hartebeest (Alcelaphus buselaphus swaynei)(E).

Tora hartebeest (Alcelaphus buselaphus tora)(E), Barbary hyena (Hyaena nyaena

barbara)(E). Brown hyena (Hyaena brunnea)(E). black-faced impala (Aepyceros

melampus petersi) (E). Eastern grey kangaroo (Macropus qiqanteus) (T). Red kangaroo

(Macropus rufus)(T), Asiatic lion (Panthera leo persica) (E). straight-homed markhor

(Capra falconer i ierdoni)(E), serow (Capricomis sumatraensis)(E). Zanzibar suni

(Neotraqus moschatus moschatus)(E), red wolf (Canis rufus) (E), Cape mountain zebra

(Equus zebra zebra) (E). and saltwater crocodile (Crocodvlus porosus) (E).

Over 95% of endangered and threatened animals imported as trophies between 1990

and 1993 were mammals. Reptiles comprised between 2%-4% of the remaining

endangered and threatened species trophy imports. Most of the endangered and

threatened species killed and imported to the U.S. as trophies originated in the

southem African nations of Zimbabwe, Botswana, Tanzania, S. Africa, Zambia, and

Namibia.

Over 110 species of animals that are protected by the Convention on International

Trade in Endangered Species of Wild Fauna and Flora (CITES) were among the

trophy animals imported to the U.S. tjetween 1990-1993 (Tables 10-13). In 1993,

17,953 animals representing CITES species were imported as trophies (Table 1). This

represents an incredible 674% (nearly seven-fold) increase over 1990 figures.

The following were among the top fifteen CITES-protected species imported to the

U.S. as trophies in each of the four years (the symbol "I" means CITES Appendix I,

"ir means CITES Appendix II, "lir means CITES Appendix III): African lion (II),

leopard (I), chacma baboon (II), Iechwe (11), sassaby antelope (Dana lunatusUIII).

brown bear (Ursus arctos)(l and II), gray wolf (Canis lupus) (l and II), African elephant

(I), hippopotamus (Hippopotamus amphibius) (ll). and argali (I and II). Other CITES-

listed species that were among the top fifteen species imported as trophies during one

or more of the four years: green vervet monkey (Cercopithecus aethiops) (ll). roan

antelope (Hippotragus equinus) (ll). Hartmann's mountain zebra (II), sitatunga antelope

(Traoelaphus spekeP dll). blue duiker (Ceohaloohus monticola) (ll). crested porcupine
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(III). American black bear (II), bontebok (II), Warren's girdled lizard (Cordvlus spp)(ll),

and red tegu (Tupinambis rufescens (II).

Over 97% of CITES-listed species that were imported to the U.S. as trophies between

1990-1993 were mammals. CITES-listed species of birds and reptiles each comprised

between 1-2% of trophy imports each year. Most of the CITES-listed species

imported as trophies originated in Botswana, Tanzania, South Afhca, Zimbabwe,

Zambia, Namibia, and Canada.

During the four year period, the U.S. Fish and Wildlife Sen/ice did not clear over 7,000

trophy animals for importation into the country (Table 1). Many trophies were seized,

re-exported, or abandoned, including African elephants, black-faced impalas, green

sea turtles, leopards, ocelots, leopard cats, margay cats, musk deer, douc langur,

tiger, grizzly bear, grey wolf, chacma baboon, green vervet monkey, roan antelope,

western puma, and African lion (Tables 2-1 3).

During the four-year period, 20 species that are protected by the ESA but not by

CITES, were imported to the U.S. These include the banteng, woodland caribou.

Philippine deer, Corsican red deer, Fomnosan sika deer. McNeill's deer. North China

sika deer, Shansi sika deer, westem giant eland, Arabian gazelle, sand gazelle, Tora

hartebeest, Bartjary hyena, Pyrenean ibex, black-faced impala, eastern gray kangaroo,
red kangaroo, Zanzibar suni, Arabian tahr, and red wolf. Many other species and

populations of species that are desired as trophies, such as cheetah and certain

populations of argali sheep, are protected by the ESA, but not by CITES. The ESA is

the only law protecting these species and populations from American trophy hunters.

Trophy Imports and the Law

Two important laws, one domestic and one international, govern the import of trophies

into the U.S.: the U.S. Endangered Species Act (ESA) and an international treaty

known as the Convention on International Trade in Endangered Species of Wild Fauna

and Flora (CITES). Both ESA and CITES have been in existence since the eariy

1970s. In the U.S., CITES is implemented through the ESA.

The ESA allows importation of endangered and threatened species only for scientific

research or enhancement of propagation or survival of the species. However, the

Service has broadly interpreted the term "enhancement" to include a variety of trophy

hunting activities.

For example, the Service has decided that "enhancement of propagation or survival"

of wildlife held in "captivity" includes so-called "culling" of captive populations. What
this means in practical terms is that if an endangered or threatened species is held on

a "ranch." then American hunters can kill (or "cull") the endangered or threatened

species on the ranch and import the trophy. In general, the trophy hunter would have

6 .
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to receive permission from the Service before they would be allowed to import a

trophy of an endangered or threatened species killed in captivity.

This interpretation of the ESA is used very frequently to justify the importation of

trophies of endangered and threatened species. For example, the African antelope

known as a bontebok, is highly endangered (only about 1,000 exist in the wild).

However, the species is also extensively raised in captive herds on game ranches in

South Africa. According to the U.S. Fish and Wildlife Service*, the reason that they

allow bontebok trophies to be imported to the U.S. is that the South African

Department of Nature and Environmental Consen^ation "strictly enforces a

management plan for the survival and enhancement of the species and has concluded

that properly controlled culling of excess animals from captive herds will ultimately

benefit the herd ... In addition, it is felt that the management program provides an

incentive to ranchers and other private landowners, not only to tolerate, but to

maintain bontebok herds and habitat." In 1993, 100 bontebok trophies were imported

by Americans who kilied these relatively tame animals on South African game ranches

that have met the Service's approval.

The Service has also adopted a broad interpretation of what activities enhance the

survival of a species. For example, the Service allows American trophy hunters to

import African elephant trophies because a country of origin, Tanzania for example,

states that some of the money the country earns from trophy hunting is used for anti-

poaching activities. However, it is important to note that the Service does not require

proof that money that a country earns from trophy fees actually enhances the survival

of the species. While there is little doubt that foreign governments earn money by

selling endangered and threatened animals to American trophy hunters, there is little

to no proof that this money actually enhances the survival of the species.

In addition to Service interpretations of the ESA language that benefit trophy hunters,

the ESA itself contains language that eases the importation of trophies of endangered
and threatened species.

For example, the ESA does not protect hybrids of endangered and threatened

species. Such hybrids may be imported as trophies without obtaining a permit to do

so from the Service. Thus, the Service considers banteng killed in Australia to be

feral descendants of hybrids between banteng, an endangered bovine animal

indigenous to Asia, and domestic cattle. The Service, therefore, does not require an

import permit for banteng killed and imported from Australia.*

Also, under ESA section 9(c)(2), trophy hunters may import any threatened species

that is also listed on CITES Appendix II
~ such as gelada baboons, Nile crocodiles

from eleven countries, and Hartmann's mountain zebras - without obtaining

permission from the Service. The ESA states, in section 9(c)(2) that such imports are

assumed to be in compliance with the ESA because a CITES export pemiit is required

from the country of origin, but the failure of exporting countries to adequately meet the

export requirements is well-known. Most countries issue CITES export permits without
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making any determination that the exportation of the animal will not cause harm to

wild populations, as is required by CITES.

Presumably due to serious pressure from trophy-hunting advocacy organizations, the

Clinton Administration, like previous administrations, supports trophy hunting and has

often made special exemptions for trophy hunters to kill endangered species. In

November 1994, Secretary of the Interior Bruce Babbitt opined to a crowd gathered at

the CITES conference that trophy hunting In Africa provides a valuable source of

income and instills a sense of conservation awareness in local communities. Three

months later, he supported the auctioning of two permits to import sport-hunted argali

sheep in Kyrgystan
- a highly endangered species in that country

- that had been

granted to a pro-safari-hunting organization called Safari Club International (SCI).

Babbitt stated, "These auctions promise much needed hard currency benefits to argali

habitat and enlist area resident in on-the-ground efforts to conserve the species."^ We
have yet to see the proof that the money earned from the auction sale has been used

to provide any tangible benefit to argali in that country.

The Administration's attitude toward trophy hunting is also evident in recent decisions

pertaining to the hunting of African elephants, a threatened species. Earlier this

decade, trophy hunted elephants could only be imported to the U.S. from two

countries (Zimbabwe and South Africa); now they can be imported from six (add

Tanzania, Namibia, Cameroon, and Zambia) and the number of countries may be

increasing. Botswana has announced that it will allow trophy hunting of elephants to

resume, after more than a decade of safety. Kenya, is also considering opening up

trophy hunting of elephants and other animals, after a 20-year ban on such activities.

Although the Service continues to allow the import of elephant trophies from more and

more countries based on promises that the money generated from trophy hunting

benefits the species, very little evidence supports this contention.

In fact, it is easy for trophy hunters to get permits to kill and import trophies of

endangered and threatened species. The pennits, which cost only $25, are handed

out like common hunting permits for white-tailed deer or ducks in the U.S., many
within a week after the application is received. The U.S. Fish and Wildlife Service

assumes that not all permits are going to be filled, arguing that just having the permit

is enough for many people, and that many people get the permit thinking that they will

book a safari, but are for one reason or another unable to follow through.

Another recent example of the Service's leniency toward trophy hunting, even in the

face of evidence of harm caused by the activity, and irregularities involved, occurred in

October 1994 when American hunter Darrel Mitchell, an executive from West

Springfield, Massachusetts, killed an elephant in Tanzania near the border wrth Kenya.

This area is technically off-limits to hunters, according to a 1988 agreement between

the two countries: Tanzania violated the spirit of the agreement by permitting hunts to

occur there. The elephant turned out to be 47 year old "RBG", a bull elephant who

had been studied for eighteen years by biologists in Kenya (where hunting is banned)

and who had been accustomed to close approach by humans. RBG had crossed over
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into Tanzania from Amboseli National Park in Kenya, and Mitchell, apprised of the big

bull's vulnerable location, killed him. Bulls with big tusks, like RBG, were almost all

exterminated during the days of the intemational ivory trade, which was severely

curtailed through international action in 1989. When bulls like RBG become suddenly
available to hunters, the word spreads quickly. According to Tanzanian govemment
documents and elephant researchers, Mitchell killed the elephant before he applied for

a U.S. permit to import his trophy from Tanzania. Killing an elephant without first

obtaining a U.S. import permit is nomially a violation of Tanzanian hunting regulations.

Yet, in only three working days, Mitchell obtained a permit from the U.S. Fish and

Wildlife Service to import his trophy, some twelve days after RBG was killed. It was
also discovered that Tanzania had not conducted a survey of the elephant population

in the area where RBG was killed in over fifteen years. In the wake of this scandal,

The HSUS was able to stop the Service from issuing permits to import elephant

trophies from Tanzania for a five-month period. However, the SCI lobbied the Service

to resume imports and the Service capitulated in May. Now, almost fifty people have

received permission from the Service to import elephant trophies from Tanzania.

CITES governs the international commercial trade in species that are listed on its

Appendices. Species listed on CITES Appendix I are considered threatened with

extinction, and either are or may be affected by trade. Appendix I species are banned
from intemational commercial trade. Species listed on CITES Appendix II are those

that are not necessarily now threatened with extinction but may become so unless

trade is subject to strict regulation to avoid utilization incompatible with their survival.

Intemational commercial trade in Appendix II species is allowed, but is supposed to be

regulated. Exporting countries are allowed to issue CITES Appendix II export permits

only when they have determined that the export will not be detrimental to the species.

Species listed on CITES Appendix III are those identified by any Party as needing

cooperation of other Parties in control of its trade.

Species that are threatened under the ESA and on CITES Appendix II do not require

an import permit, as stated in ESA Section 9(c)(2), but do require the CITES export

permit from the country of origin. However, if the species is endangered under the

ESA, the import requires a permit from the U.S. Fish and Wildlife Service issued in

accordance with the provisions of the ESA, and a CITES export permit from the

country of origin. Species on Appendix III require the Party that requested the

Appendix III listing to issue a CITES export permit; other Parties must issue only a

certificate of origin..

Trophies of species that are included on CITES Appendix I may be imported to the

U.S. only after the U.S. has issued a CITES import permit and the country of origin

has issued a CITES export permit. To issue a CITES import permit, the U.S. Fish and

Wildlife Sen/ice must determine that the import will be for purposes that are not

detrimental to the survival of the species involved and will not be used for primarily

commercial purposes.
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The Trophy Hunting industry

Trophy hunting is a huge international industry, worth many billions of dollars annually.

The industry is worth $20 million in Tanzania alone.' There are magazines that

describe hunting adventures. There are companies, called "outfitters", that organize

hunts for clients. There are manufacturers of guns, bows and arrows, safari clothing.

There are tsixidermists, shipping companies, airlines and companies that specialize in

insuring trophies against fire and theft.

It is not cheap to engage in the hobby of killing foreign animals, but many of the

clients of the trophy hunting industry are wealthy, and they can afford it. Reportedly,

55% of the members of the elitist trophy hunting organization. Safari Club

Intemational, have incomes exceeding $100,000 per year.* Many are doctors,

lawyers, and executives. The president of SCI, John Jackson, a Louisiana lawyer,

has reportedly spent over $500,000 hunting elephants.^"

The cost of trophy hunting safaris varies tremendously, depending on the country, the

species killed, the accommodations, and the length of the hunt. But it would not be

unusual at all for an American trophy hunter to spend between $35,000 and $60,000

on an African hunting safari. And many trophy hunters take safaris repeatedly to kill

new animals, or use different weapons, or hunt in a different country.

There are a few myths about safari hunting that need to be dispelled. First, when—
Americans go to Africa on a trophy hunting safari, they are not generally "roughing; it.

The outfitters provide the client with an array of comforts. The hunters sleep in "tents"

that often are equipped with individual flush toilets and hot water showers. The beds

are raised off the ground and have mattresses. The outfitter has staff members who
wash and iron the hunter's clothes daily and clean their "room." There is a cook who
serves three meals a day, in some cases, gourmet meals. One Italian outfitter,

-

Federico Gellini who operates in Tanzania, offers "exclusive camps ... the favorite

hunting area of Ernest Hemingway ... We have first class professional hunters, luxury

camps, Italian cuisine and the best hunting areas."'' One hunter who hunted with this

outfitter said that the camp had a "waiter dressed in crisp whites carrying fresh

drinks.""

The hunter client is accompanied by a "professional hunter" as well as one or two

assistants. Hunter clients often hire another company to video-tape their entire hunt.

The professional hunter tracks the animals, if tracking is needed, and the client merely
follows in his footsteps. The professional hunter tells the client which animal to shoot,

sometimes even helping the client to line up his shot. If the client hunter does not kill

the animal on the first shot, the professional hunter delivers a second shot and a third

if necessary. After the kill, the hunter client does not even take part in cleaning the

carcass. The professional hunter's assistants remove the parts of the animal the client

wants as a trophy and haul them back to camp, where they are further processed by
the assistants. The remaining parts of the carcass, except in some circumstances,

10
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are left to rot. In essence, the role of the hunter client is to pay the money and pull

the trigger.

The second myth is that American trophy hunters only hunt in the dangerous "bush".

On the contrary, many American trophy hunters kill animals on foreign game ranches.

In some countries, like South Africa, the vast majority of hunting occurs on privately

owned game ranches, which vary in size from 4,000 acres to 150,000 acres."

Animals who live on game ranches are typically accustomed to humans and are

fenced and unable to escape. There are a limited number of known watering holes

and salt licks that hunters can position themselves at, and there are fences that

animals can be driven up against. Animals on game ranches are easy targets. Game
ranch hunting is preferred by hunter clients who want a relaxing hunting experience, or

those who want to practice killing relatively tame animals at close range, or those who
use unconventional weapons like bows or handguns. Many hunters bring the whole

family to the ranch, where they can enjoy a family vacation, staying at the hotels

operated by the game ranches. The hotels have luxury accommodations, including

swimming pools and gourmet food. Game ranches stock their land with animals from

the wild. One 28,000 acre hunting ranch located 180 miles from Johannesburg, South

Africa, offers hunting of 30 species, including leopard and rhino.
'^

Given this level of pampering, it is easy to see how the price of a trophy hunting safari

can climb into the tens of thousands of dollars very quickly.

The price of a popular elephant and leopard trophy hunting safari in Zimbabwe'* would

cost an American approximately $42,000. This would include a $9,000 elephant

trophy fee, a $2,750 leopard trophy fee, and a $75 fee to kill an impala that will be

used as bait for the leopard. The outfitter's fee for the 21 day safari would be

$18,900. Charter flights in Zimbabwe, field preparation of trophies and shipment of

trophies to the U.S. would cost about $4,500. Round-trip first class airfare and

accommodations before and after the hunt would be about $6,500. The estimate does

not include the common 20% gratuities, taxes, or the cost of mounting the trophies

once they are shipped to the U.S. This could add another $10,000 to the cost of the

safari. Many families go on safari together^' and this can increase the price of a safari

dramatically.

The cost of killing animals on a game ranch can be just as high if the species is rare.

One South African ranch placed a classified ad in Safari Times , offering a "huge white

rhino" claiming that there are perhaps only one or two other bulls of this size in

existence today. Total cost, including the trophy fee and ten hunting days, was
advertised for $21,000 (not including airfare, taxidermy, taxes and gratuity).'^ Kido

Safaris of South Africa offers 14 "exotics" on its game ranch, including the scimitar

horned oryx for $4,500. the addax for $4,700, the lama for $1 ,650, letchwe Kafue

$1,600, nilgai $1,650, and the Pere David deer $1,650 (not including the daily rate and

other expenses)."

11
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Of course, the goal of trophy hunting, as described by one trophy hunting outfitter, is

to get a "muy macho wall hanger".'* The cost of taxidermy for the trophy hunted

animals depends of the type of mount and the size of the animal. Jonas Bros.

Taxidermy of Colorado^ charges $2,395 for a life-size leopard mount, $3,075 for a

shoulder mount of a white rhino, $1,200 to make a zebra skin rug; $1,950 for a whole

mount of a baboon; and $2,475 for a giraffe mounted at the shoulder. They can also

make "attractive novelties" out of animal parts, such as a cape buffalo "pizzle cane" for

$225; scrotum pouches for $140; a warthog skin beer mug for $125; a 1' Nyala table

lamp for $210; rhino feet ashtrays for $330; an elephant foot footstool for $595; a map
of Africa on an elephant ear for $925; or an elephant ear coffee table for $1 ,525.

Prices do not include shipping.

Where Does the Money Go? Third Myth About Trophy Hunting

Despite claims to the contrary, most of the money spent by American trophy hunters

goes to hunting outfitters based in the U.S. or other developed nations, not to

indigenous people who live in the vicinity of where the animal was killed or to foreign

govemments for support of programs that enhance the conservation of the species. In

fact, most of the money paid by the hunter client goes directly to the hunting outfitters

or the owners of game ranches, who are often millionaires themselves. The outfitters,

usually based in the U.S., Europe, or South Africa, are paid in U.S. currency. An

average outfitter earns about $400,000 per year if he has 20 clients.'*' On a 21 -day

leopard safari in Tanzania^, worth approximately $42,678 (all inclusive), the hunting
outfitter would earn $24,990 (58.6%). while $2,100 (4.9%) would go to the government
for "protection and conservation of wildlife". The remaining money would go into a

general government fund, and for packing trophies, airfare, trophy shipments and
charter flights. Just because a government says it is going to put money eamed from

trophy hunting into "protection and conservation of wildlife," does not mean that money
will actually go to such activities or enhance the survival of the species the hunter kills,

or that it will do anything other than enter the treasury of the country in question.

Nevertheless, the fact that some amount of money, however small in comparison with

the total amount of money spent on the hunt, makes its way to the governments of

these countries, often means that they will condone trophy hunting. This "money for

killing privileges" strategy has paid off for the trophy hunting industry in terms of

expansion of trophy hunting opportunities, which translates into growth of the trophy

hunting industry.

The trouble, in most cases, is that cash-poor govemments are selling their wildlife to

trophy hunters even though they do not know the effect of hunting on the species that

is being hunted. For example, elephant biologists have argued that, based on the

reproductive biology of elephants, elephant populations that have been subjected to

heavy poaching are extremely sensitive to the offtake of mature males, and may go
into a further decline due to trophy hunting. In many countries that allow elephant

hunting, such as Tanzania, surveys of populations of elephants in areas where they
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are hunted have not been conducted in over fifteen years.^ But facts like these have

not stopped more and more countries from trying to cash in on their elephants by

selling them to American trophy hunters. Rather than basing their decisions on the

needs of the animal species, it is clear that countries are opening up hunting strictly

for economic purposes. As Lt. Gen. C.S. Tembo, Zambia's Minister of Tourism, noted

"our policies must encourage investment on the basis of free market principles so that

the true market value of safari hunting is realized."^

Economic incentives do not generally aid wildlife conservation. On the contrary,

putting a price on wildlife is an incentive to sell it. For example, in Tanzania, the

govemment has accommodated safari companies by assigning each a quota and a

parcel of land every year.^ As the number of safari companies has risen over the

years, the parcels have grown smaller, while the quotas have remained the same.

Wildlife has been completely exterminated in one hunting block, which the Tanzanian

govemment allocated to the United Arab Emirates as a private hunting ground. Local

economies based on selling wildlife may soon out-strip the ability of the wildlife to

reproduce and sustain itself. Faced with poverty or starvation, people may be

reluctant to make changes to their use practices even though they realize the source

of their income will be eventually eliminated.

The few instances where money from trophy hunting has been demonstrated to bring

money into a local community, and where the community has then agreed to tolerate

wildlife and their habitat needs, have occurred when a huge and expensive-to-maintain

infrastructure has been developed to ensure that the relationship between trophy

hunting money and conservation actually happens. The two programs most

commonly referred to in this context are the CAMPFIRE program in Zimbabwe and the

ADMADE program in Zambia. Both of these programs are based on the premise that

if people who live in the vicinity of wildlife see that the wildlife has monetary value,

through selling the hunting rights to foreign trophy hunters, then the people will

preserve the wildlife and its habitat instead of converting the habitat to agriculture and

eliminating the wildlife in the process. To their credit, both CAMPFIRE and ADMADE
have accomplished this goal on a local level.

Trophy bunting advocacy organizations, like SCI, use CAMPFIRE and ADMADE to

demonstrate that trophy hunting can have positive benefits to wildlife, assuming that

what may be true for two progreuns is true all over the continent. This could not be

further from the truth. In fact, even in Zimbabwe and Zambia, trophy hunting outside

of these programs gives no tangible benefits to local people or to wildlife.

Moreover, the huge management infrastructure set up to run CAMPFIRE and

ADMADE is not funded by trophy hunting, but by American taxpayers. Funding for

CAMPFIRE has come from a six-year (1989-1994) grant of $7.6 million from the U.S.

Agency for International Development (USAID). Similarly, USAID funded the six year

(1990-1995) ADMADE project for $4.8 million.* The reality is that U.S. taxpayers

have subsidized the trophy hunting industry to the tune of at least $2 million per year

over the last six years. It is largely because of this subsidy that any money actually
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paid by trophy hunters is making its way back into local communities and is possibly

helping to provide some tangible conservation benefit to species of wildlife that live in

the vicinity of those communities. If the U.S. Govemment is going to help people, it

should do so in ways which capitalize on the beauty of living wildlife rather than

support one based on the death of innocent creatures.

Safari Club International

By far the most prominent trophy hunting advocacy organization in the world is Safari

Club Intemationa! (SCI). Founded in 1971, SCI is based in Tuscon, Arizona, but has

114 chapters in 15 countries. It has a distinctively wealthy membership of 22,000 --

many of whom are doctors, lawyers, and executives - 55% of which have an annual

income exceeding $100,000 per year. SCI has an annual budget of $7.5 million and a

paid staff of 40. Its chief lobbyist is former Montana representative Ron Marlene, who

distinguished himself as an extreme anti-environmentalist during his years in

Congress. Its stated purpose is to conserve wildlife and protect the rights of hunters.

SCI operates an Apprentice Hunter's Program that promotes trophy hunting to children

aged 12-17; the program offers the children a week-long lesson in wildlife killing at a

Texas game ranch. SCI also has a program to assist disabled people who want to kill

animals.

SCI says it supports "conservation projects" in a number of countries, but these

projects focus on expansion of hunting privileges in those countries. In 1993, SCI

spent $32,500 out of its $7.5 million budget on international "scientific studies,

consen/ation workshops, (and) program assistance.
"^^

Although they often characterize themselves as a conservation organization. SCI is

doing more harm than good by supporting two activities that have been demonstrated
to diminish biodiversity and are harmful to the conservation of wild populations of

animals: game ranching and the maintenance of introduced animal populations, such
as banteng in Australia, for hunting purposes. Game ranching has had a negative

impact on wild populations because these operations act as reservoirs for disease that

can quickly spread to wild populations.** Similarly, it has been demonstrated that

introduced species compete with indigenous species for food and habitat and spread
disease into indigenous species populations. Moreover, SCI continues to support the

notion of killing for trophy as a form of recreation, which makes a mockery of a true

conservation and humane ethics.

SCI's annual conventions attract 10.000 would-be trophy hunters, despite a $265
attendance fee. At the 1995 annual convention, there were 610 exhibiters and hunt

outfitters. Hunts are sold at the SCI's convention, like printers are sold at a computer
convention. Featured speakers and registered celebrity guests at their 1995

convention included: Interior Secretary Bruce Babbitt; General Norman Schwarzkopf;
former U.S. Vice President Dan Quayle; Rep. Bill Brewster (D-OK); Rep. Don Young
(R-AK); Rep. Jack Fields (R-TX, SCI Legislator of the Year, recognized for his work in
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amending the U.S. Marine Mammal Protection Act to allow America's hunters to import

polar t)ear trophies from Canada; he is the first congressman to receive the award

twice)"; Rep. Billy Tauzin (D-LA); Rep. Collin Peterson (D-MN); Rep. Richard Pombo

(R-CA); Rep. James Barcia (D-MI); actor Steven Seagal; entertainers Glen Campbell
and Eddie Rabbitt; General Chuck Yeager; South African author Wilbur Smith; Muhidin

Ahamad Mdolanga, Director of Wildlife, Tanzania; Juma Hanad Omar, Minister of

Tourism, Natural Resources and Environment for Tanzania (Tanzania received the

SCI Conservation Award); and a delegation representing Zambian president F.J.T.

Chiluba and the Republic of Zambia.

SCI is an enabler of the trophy hunting industry. Through its publications and

conventions, it titillates people into booking more and more trophy hunts and helps to

hook up money-carrying trophy hunting clients with the industry. The thick, glossy,

bimonthly magazine of the SCI, Safari , contains page after page of advertisements for

trophy hunts; many have grisly photographs of the hunter with a freshly killed leopard

draped over his shoulders like a stole, or a hunter, gun in hand, with his foot resting

on a dead elephant. The magazine also contains romantic, Hemingway- esque stories

of hunters' experiences stalking and killing exotic animals that are viewed, ironically,

as dangerous to the hunter; stories of the near misses, the one-shot kills, the hours or

days spent stalking a wounded animal are told in all their glory and in all their gory

detail. Through its lobbying efforts, both in the U.S. and abroad, it has expanded

trophy hunting opportunities. But, by far, the single most important thing that SCI has

done for the trophy hunting industry is to conduct its elite trophy competitions.

The competitions provide those who can afford trophy hunting with a playing field so

that they can "compete" with others of their kind to kill the most animals of a particular

type
~ for example, all the bear species of the world - or the biggest animals of each

species. The competitions create a driving desire in the hunters to book more hunts

so that they can upgrade entries into the next higher levels. Kenneth Winters writes in

Safari (June 1994), "what does a man my age do when the competitiveness of

athletics and the adventure of the military have long passed? For me, the answer has

been to refocus my energies on big game hunting, and how else better to do that than

through Safari Club International?" He goes on to say that SCI's World Hunting

Awards program "allows me the opportunity to combine my love of adventure with a

renewed competitive spirit."'^

SCI's award programs encourage hunters to hunt more, which is of course the real

purpose that the competitions were developed by SCI founder C.J. McElroy. By

encouraging more trophy hunting, the SCI award programs have enhanced the growth

of the trophy hunting industry. For example, in Tanzania alone, the number of hunting

outfitters has increased from 9 in 1984, to 21 in 1991, to 41 in 1994.'^ So, even more

. important than providing fun competition for its members, SCI award programs have

caused the trophy hunting industry to boom.

There are 26 categories of SCI trophy competitions that are divided into two general

types: grand slams and inner circles.
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The nine "grand slams" are: the Africa Big Five (leopard, lion, elephant, buffalo,

rhino); Cats of the World (African lion, African leopard, cougar, lynx, and a small

African cat or bobcat); Bears of the World (polar bear. Alaska brown bear, grizzly

bear, Eurasian brown bear (Europe), Eurasian Brown bear (Asia), mideastem brown

bear); North American 29 (including ail bears, bison, all sheep, moose, caribou, and

deer); North American Wild Sheep; North American Caribou; Moose of the World;
North American Deer; and White-tailed Deer. In order to achieve a grand slam, you
must kill between 4 and 29 animals, depending on the slam.

The 16 "inner circles" awards include: Trophy Animals of Africa; Spiral-Homed
Animals of Africa; Trophy Animals of North America; Introduced Trophy Animals of

North America; Red Deer/Wapiti; Trophy Animals of South America; Antlered Game
Animals of the Americas; Trophy Animals of Europe; Trophy Animals of Asia; Trophy
Animals of the South Pacific; Wild Goats of the World; Wild Sheep of the World; Wild

Oxen of the World; and Antlered Animals of the World. In addition, there is the "Top
Ten Award" for those hunters whose trophies were big enough to have made it into

the top ten of the SCI record book in any category, and a "Hunting Achievement

Award", which, to win at the highest level, diamond, would require that 125 animals be
killed and that they are big enough to make it into the record book. Trophies are

measured by any of 3,000 official SCI trophy measurers, who have completed classes

on the subject. Top ten awards and inner circle awards are offered at five basic

levels, from lowest to highest, depending on the number of trophies needed to make
the level: copper, bronze, silver, gold, diamond.

Finally, there is the "Pinnacle of Achievement" award. To reach the first pinnacle, you
must have achieved any 6 of 25 inner circles or grand slams, killing at least 20
animals; to reach the second pinnacle, you must have achieved 5 of 16 inner circles

at the silver level, killing at least 34 animals; to reach the third pinnacle, you must
have achieved 4 of 16 inner circles at the gold level, killing at least 45 animals; and to

reach the fourth pinnacle, you must have achieved 3 of 16 inner circles at the gold
level and 1 at the diamond level, killing at least 29 animals. To say that these are

competitions which relish death would be to understate the obvious.

In order for a hunter to win these competitions in all 26 categories at the highest level,

he would have to kill at least 322 animals, and spend literally millions of dollars on

trophy hunting safaris. Indeed, a trophy hunting safari in Zambia to get the "Africa Big
Five" would cost at least $85,000.^ The super slam of sheep would cost $185,000 to

complete.^'

The winner of the 1995 Safari Club Intemational Hunting Award. Gerald L. Wamock
M.D.. a radiologist from Portland, Oregon, has killed 278 different species (and an
unknown number of individual animals), has 285 trophies in the SCI Record Book, and
has taken 228 major hunting trips. He has made all of SCI's Inner Circles at the

Diamond Level, and nine grand slam awards. He has the fourth pinnacle and

crowning achievement award. Now he is going back to kill the same animals with a
muzzle loader.**
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One arguable consequence is that it may drive some people to commit illegal or

unethical activities just to win the top award -- which is not to say that SCI intends for

its competitions to have that consequence or that SCI is responsible for the illegal acts

of its members. Nevertheless, that SCI's competitions have this effect is

acknowledged by the larger hunting community. For example, an article in the hunting

magazine Sports Afield (February 1995), states that the SCI competitions "have

spurred some members to stretch the boundaries of ethical hunting behavior."

Examples abound of unethical, un-sportsmanlike behavior by American big game
hunters overseas. For example, lions and leopards are lured to bait set by the

hunters, who shoot the cats from a blind at night.^ The bait is often an impala or

zebra that has been hung from a tree. Some govemments have reduced trophy fees

for killing animals that are to be used as bait for hunting lions and leopards. Baiting

leopards and lions often occurs on the periphery of National Parks; the lions and

leopards are drawn out of the parks, where they are protected from hunting, into the

hunter's lair. Since the killing is done at night, lights are used to stun the cats when

they come to the bait, and also to provide the hunter with the light he needs. Many
leopard? and lions are wounded in these situations, and crawl off into the brush.

Because it is night, the hunters cannot follow the leopard or lion and kill it.* In

Botswana, for example, it has been estimated that about 25% of all shot animals are

wounded but not caught.*^ Trophy hunting outfitters acknowledge that many animals

are wounded and are never recovered.

Animals are often shot by trophy hunters from vehicles." Even though this activity is

illegal in many countries, outfitters will make adjustments as needed to make up for

the poor health of their clients.

Polar bears are hunted with sled dogs that, having brought the hunter to the bear, are

cut loose to bring the bear to bay, at which time it is shot." Grizzly bears are hunted
with snowmobiles in the spring and black bears are hunted over bait or with radio-

collared dogs.

Elephants are often hunted on the periphery of National Parks, where they are

protected from hunters. Outfitters always make hunter clients kill an elephant first,

before killing other animals in the area, because the elephants are smart and at the

sound of gunfire, they run back into the National Park.

In the quest for a new experience, trophy hunters are, more and more, using
unconventional weapons like bows, muzzle loaders, and handguns, which often do not

result in a quick kill. In once instance, it took a bow hunter five arrows, and several

hours, to kill a wounded, frightened elephant.^ The details of one elephant killed with

a bow in Mozambique were provided in a recent article in Safari . The first an'ow hit

the elephant in the spleen and when he ran off, the hunters retumed to camp. Later,

they found the bull in a herd. After breaking up the herd with an overhead gun shot, a

second arrow was put into the elephant's heart. A third arrow hit the elephant in the

femoral artery at the back leg. A fourth arrow was put into the elephant's chest,
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apparently severing an aorta, but the elephant still tried to walk away. The fifth and

final arrow was put behind the elephant's shoulder and the elephant fell to the ground,

dead.

Many hunters are not even interested in fair chase. The Kwalata Game Ranch in

South Africa*^ offers bowhunting from its shaded blinds which are situated near water

holes and salt licks to "ensure success throughout the hunt." Bow hunters are

"collected for lunch." For their comfort, they are issued "two blankets, radio, breakfast

pack, juice or drinks of your choice as well as a urine bottle." Accommodations at the

ranch include well-appointed guest rooms, pool, a well-stocked bar, and food is 'par

excellence". Similarly, the Moshate Ranch in South Africa*^, whose brochure states

that it is "ideally suited for the bowhunter with 3 blinds strategically over-looking

waterholes in addition to the river section.". Game ranches often provide dogs to help

locate animals that have been wounded by hunters.

Numerous wild animal populations are threatened by the unethical and illegal behavior

of trophy hunters. According to one account by world-famous wildlife film-maker

Derek Joubert,** who makes his home in Botswana, "men shoot from the backs of

vehicles into buffalo herds, wounding animals and leaving them to die while they
chase after the herd to shoot another. Lions and leopards are sometimes wounded,
and when they run into thickets a fire is set to flush them out. With a few exceptions,

every hunter who has used this area has broken the law." In the Linyanti area of

northern Botswana, where Joubert knew 120 lions in the early 1980s, he saw only 36

in !ate 1992. Now, few cubs are seen; in fact, none have been seen in three years.

Joubert estimates that 3,000 lions have been killed in the area in 10 years. When
males are killed, their partners lose their territory and cubs die. Every year, all the

available pride males were shot along the Linyanti river front. Killing males left

females with an uphill struggle to ward off hyenas from their kills. The stability of the

pride broke down and breeding stopped. Joubert reports that animal numbers today
in Northwestern Botswana are only one-tenth what they were in the 1970s. Buffalo

have declined steadily from about 250,000 in the 1970s to only 500 today. According
to Joubert, "we estimate that various safari companies have at times shot up to 25%
more than their quota by wounding animals and not following up." Joubert said the

altsration of hunting licenses had Ijeen confirmed and ten times the number of animals

allowed under the license quota had been removed.

In a 1991 expose of the trophy hunting industry,^ author Ted Williams related perhaps
the best known case of illegal activities by American trophy hunters, which came to

light as part of a four year undercover investigation that broke up a $100 million

poaching ring in nineteen states. Even back then, the SCI was complaining about the

difficulty their constituents had in obtaining permission to import trophies of

endangered species. But certain hunters found a way around the law.

The case revolved around John Funderburg, a former curator of the North Carolina

Museum of Natural Sciences in Raleigh. Federal investigators discovered that trophy
hunters had donated more than 1 ,800 specimens, with an alleged value of $8.4
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million, to the museum. In return, the trophy hunters got a tax break for donating the

trophies, which occasionally moved out of the museum right back to the hunters.

Some of the trophy hunters were able to kill species legally off-limits to trophy hunters

because they had been given "associate curator" status
by Funderburg, and the

trophies were imported ostensibly for scientific purposes. Funderburg got probation

and a $5000 fine for agreeing to cooperate with the government. A Chicago

appraiser. R. Bruce Duncan, who had introduced trophy hunters to Funderburg, got 10

months in prison and a $30,000 fine.^

Carolyn Williams, who was the first woman to make a grand slam of all 29 North

American big game animals and who received SCI's Outstanding Hunting

Achievement award in 1988, desperately needed a walrus to complete another grand

slam. Federal agents discovered a letter in her possession from Funderburg

promising to help her get one even though they are protected from trophy hunters by

the Marine Mammal Protection Act (MMPA). Williams admitted to a federal agent that

she already had to smuggle a polar bear hide back into the U.S. because its illegal to

import them under the MMPA. She also admitted her intention, with Funderburg's

help, to get her walrus too, by donating it to a museum, for ostensibly "scientific

purposes."*^

Paul Asper, SCI member and owner of his own museum, was found guilty of violating

the ESA. He had imported a Jentink's duiker from Liberia, a black-faced impala from

Namibia, two goral and two serrow from Nepal, and two northern huemul from Peru,

all of which were exhibited at his museum. He was sentenced to 2.5 years in prison

and fined $195,946 for nine felonies and seven misdemeanors. He had actually had a

history of illegal activities. In 1976 he had attempted to smuggle into the U.S. skins of

Nile crocodile and leopard, both hidden in the skin of an elephant, for which he was

fined a $1200 administrative fee by the U.S. Fish and Wildlife Service. He reportedly

has killed 650 animals in his lifetime.^*

Richard Mitchell, a U.S. Fish and Wildlife Sen/ice employee, advised SCI director at

large Paul Broun of how SCI could manipulate natural history museums and use the

foreign museum authorities to import endangered species they had killed. Mitchell's

idea, expressed in a letter to Broun, was that SCI members who wanted to hunt

endangered species could give the trophies to a museum in China and Pakistan and

then set up a swap with SCI's museum in Tuscon, Az. The trophies would eventually

make it back to the original hunter.'® But that's not all. In 1988. Mitchell helped three

hunters import four Ovis ammon hodasoni . at that time an endangered subspecies of

argali sheep." The three hunters were arrested and the sheep confiscated. It is

interesting to note, that five years later, in 1993. under SCI pressure, the U.S. Fish

and Wildlife Service decided to down-list the species O^ ammon from endangered to

threatened. In 1993, Mitchell was convicted of smuggling animal skins into the U.S., a

misdemeanor. In the end, he got 2 years probation and a $1000 fine.*'

SCI Hall of Fame inductee Andrew Samuels admitted to federal agents that he had

killed endangered foreign game including the Sulieman markhor, Punjab urial,
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Jentink's duiker, goral. black-faced impala, ocelot, and jaguar and that he was going to

smuggle the trophies into the U.S. by falsifying shipping documents. He was certain

that his plan would work because he considered the U.S. Fish and Wildlife Service to

be incompetent. Under a plea agreement he had to pay $100,000 in fines, spend

thirty days in jail, perform 800 hours of community service, and forfeit his world

hunting rights for three years.®*

Just recently, big game hunter and SCI member Ronald Coleman was convicted and

fined $200,000 for poaching a rare desert bighorn sheep in Mexico and smuggling the

hide and homs into the U.S."

Trophy hunters also seem to be violating U.S. Customs regulations, when they
undervalue their trophy imports, which allows them to avoid paying Customs import

taxes. Of the 335 elephants that were killed in Zimbabwe and imported to the U.S. in

1993, 82% (276) of the elephant trophy imports were declared by the hunter-importer

to have a value of zero. The remainder were valued at between $25 and $42,000.

The trophy fee for killing an elephant in Zimbabwe is US$9000." The costs

associated with elephant hunting in Zimbabwe in 1993 adds up to more than $3
million. Yet, the combined hunter-declared value of elephant trophies imported from

Zimbabwe in 1993 was only $120,991.

The 104th Congress Under Pressure to Ease Import of Trophies of Endangered
and Threatened Species

During the 103rd Congress, the SCI, through its PAC donated $47,650 to members of

Congress. One of Congress' most avid hunters. Representative Don Young (R-AK),

who received $4500 over the same period, is chairman of the House Resource

Committee. Young's Committee is currently considering reauthorization of the U.S.

Endangered Species Act (ESA). Last year, during the reauthorization of the Marine

Mammal Protection Act (MMPA), Representative Young led a successful campaign to

legalize the importation of trophy-hunted polar bears.

Now, the ESA is up for reathorization and Representative Young is gearing up to

provide more exemptions than already exist for the import of trophies. In recent

months. Congressman Young has been lobbied by four foreign governments
(Zimbabwe, Botswana, Malawi, and Namibia) to eliminate foreign species from the

ESA or, at least, to exempt the importation of trophy hunted endangered and
threatened species from the ESA. The countries, memt»ers of the Southern African

Centre for Ivory Marketing (SACIM), claim that the ESA is infringing on their sovereign

rights to manage their wildlife as they see fit, in this case to sell it to American trophy
hunters. They are not as much interested in protecting wild animal populations from

over-use as they are in making foreign currency.

The U.S. is one of the 128 signatory nations to CITES. CITES expressly allows

nations to have "stricter domestic measures' to protect wildlife. The ESA is such a

20



662

measure. The ESA provides protection from sport hunting to endangered and

threatened species by allowing sport-hunted trophy imports only when it can be

demonstrated that killing the animal will, in fact, enhance the survival of the species.

This is a reasonable requirement that is in the best interest of the animal populations.

In fact, as described in this report, the U.S. Fish and Wildlife Service is extremely

lenient in granting permits for the importation of trophy hunted foreign endangered and

threatened species. In most cases, trophy hunters do not need to obtain pennission

from the Service to import foreign animal trophies. In many other cases, the species

desired by trophy hunters are not protected by CITES, and the ESA is the only law

that requires some level of assurance that American trophy hunting is not causing a

detriment to wild populations of animals. The Service already grants trophy import

permits far more often than is warranted. If the ESA is severely weakened, Americans

will be allowed to hunt even more threatened and endangered animals without

restriction.

With the many threats facing wildlife populations today
- habitat destruction, pollution,

poaching
- we need a strong ESA to ensure that Americans are not contributing to

the further decline of these magnificent species by killing them as trophies

Recommendations

The 104th Congress should reauthorize a strong ESA that does not weaken

protection for foreign endangered and threatened species;

The 104th Congress should ensure that funds from the U.S. Agency for

International Development are not spent subsidizing American trophy hunting of

endangered and threatened species or in setting up local economies based on

wildlife sale which will not be sustainable in the long run for the people or the

wildlife;

The Clinton Administration should abandon its unqualified support for trophy

hunting;

The U.S. Fish and Wildlife Service should cease granting permits to import

trophies of foreign endangered and threatened species unless there is positive

proof that trophy hunting enhances the survival of the species, as required by

the ESA.
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Endnotes

1. Bill Quimby, Shumbah! Poro! Shumbah! Poro! . SAFARI 21:60 (1995), explanatory

statements in brackets added.

2. Anonymous, KillinQ Elephants Outrages Both Sides . POST AND COURIER. 19

December, 1994.

3. The raw LEMIS data was obtained on May 23, 1994 from the U.S. Fish and

Wildlife Service, through a Freedom of Information Act request. The Service's data is

based on the declaration forms which are required for all wildlife imports. 1994 data

are incomplete.

The raw data contained several errors which we attempted to correct. Conversations

with the Sen/ice's Marion Dean, a management analyst; and Sheila Einsweiler, a

wildlife inspector, indicate that staff at the ports are ovenworked, and accuracy is

sometimes sacrificed for speed. The staff at the ports enter the species name of a

trophy as a four-letter code, so a single keystroke error could change a Persian

leopard to a manus island tree snail.

Among these errors are several shipments of hundreds of thousands of live fish and

live invertebrates, which were imported for aquariums but entered as trophies. Also,

there were several large shipments of fish which, though not entered as "live," were

imported by pet shops, or imported by the same companies which imported live fish

and live invertebrates. These fish were left out of our analysis. All other fish were

included.

Another problem was the definition of "trophy." Several shipments of plants were

entered as trophies. Many shipments of insects, seashells, coral, and crustaceans

were entered as trophies. Although someone may bring a beautiful leaf, seashell, or

butterfly back from a foreign country, these objects are not "trophies" in the

conventional sense of the word. Therefore, we left all plants and all invertebrates out

of our analysis.

The data also included several anomalies. Two bear species which are endangered

only in the U.S., were listed in the database as endangered when they came from

Canada. These bears were taken out of our analysis of ESA species, but included in

our analysis of all trophies. Similarly, several other species, which are

endangered/threatened in some areas but not others, were excluded from our ESA

analysis when coming from a non-protected population. Also, for our analysis of ESA-

listed and CITES-listed species, we used the listing that would have been in effect at

the time of the importation, and marked those species whose listings have changed
since the importation. For example, American black bears were not listed under

CITES until 1992. so our tables for 1990 and 1991 CITES-listed species do not

include black bears.

22
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Some unusual data, such as the trophies imported into the U.S. from the U.S. in 1993,

may be accurate. Hunters may move out of the U.S., take their trophies with them,
and then move back to the U.S., listing the country of origin as the U.S. when they
return. Also, hunters may send their trophies to other parts of the world for exhibitions

or competitions, and then bring them back, listing the U.S. as the country of origin.

Because of these possible situations, we believe these data may be accurate.

Lastly, there are a great deal of ambiguous data. Many trophies have only 'XX' listed

as their country of origin. We listed these trophies as coming from an "unknown"

export country. Many entries have no final disposition stated, and some of these have

no initial action stated, either. When both the final disposition and the initial action are

blank, we marked the import "status unknown." When the final disposition is blank,

but the initial action is marked "refused," we marked the import "refused." Another

example of ambiguous data is "mammal," the single most popular trophy. These

appear in the database as "mammals, all," "mammals, non-CITES," and "mammals,
nonCITES." We combined all three categories into "mammal, unidentified." Also,

hundreds of trophies are entered only as "N" or "X," with no further information on the

species or even the class of the animal. Also, because an ESA or CITES listing

sometimes depends on an animal's origin, it is impossible for us to tell if a particular

individual came from an endangered or a threatened population. For that reason,

some species are listed as "B" for "Both." In cases where an animal clearly came
from one population or another, we indicated, for example, which bears came from an

Appendix I population, and which came from an Appendix II population.

We counted "mammals, all," "mammals, non-CITES," and "mammals, nonCITES" as a

single species. Similarly, we counted all "N" and "X" trophies as a single species, so

the actual number of different species imported is probably higher. Also, in counting
the number of species, we counted different subspecies together as a single species.

The data were received from the service in ASCII, and were converted to dBASE III+.

The data were analyzed using dBASE III+.

4. Some species are listed under the ESA and/or CITES according to location or

subspecies. Therefore, leopards are considered threatened in some areas, and

endangered in others.

5. Letter to The Humane Society of the United States, from R.K. Robinson, of the

U.S. Fish and Wildlife Service, dated August 19, 1987.

6. Washington Council, Importing Your Bio Game Trophy Animals into the USA.

SAFARI TIMES. June 1995, p. 14.

7. Anonymous, Interior Secretary Babbitt Okays Araali Pennits . SCI CONVENTION
NEWS, Feb. 2, p. 13 (1995).

8. Richard Lamprey, The Management of Sport . SWARA March/April: 10-1 5 (1995).
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9. Anonymous, Who's Who in American Hunting . SPORTS AFIELD, Feb., p. 94

(1995).

10. Killing of Elephant Outrages Both Sides , supra note 2.

11. Advertisement for Federico Gellini - Tanzania, SAFARI 21:30 (1995).

12. R. Douglas Yajko, The Green Hills of Africa . SAFARI 21:52(1995).

13. Brochure, Hunting in South Africa: How the Nature Conservation Agencies can

Help You , publisher unknown, date unknown.

14. Brochure, Kwalata Game Ranch, P.O. Box 2207, Benoni 1500, South Africa.

15. Brochure, The Hunting Consortium Ltd., Route 1, Box 112, Boyce, VA 22620
USA.

16. See, for example. Featured Hunt . SAFARI 21:239 (1995)

17. Advertisement for Tony da Costa's Safari Headquarters, SAFARI TIMES, April

1995, p. 21.

18. Brochure, Kido Safaris, P.O. Box 36541, Menio Park 0102, South Africa.

19. Brochure, Sellers Enterprises International Inc., P.O. Box 496, Port Aransas, TX
78373 USA.

20. Brochure, Jonas Bros. Taxidermy, 11901 Allison Street, Broomfield, CO 80020
USA.

21. The Management of Soort . supra note 8.

22. Brochure, Tanganyika Wildlife Safaris, Dar-es-Salaam - Arusha, Tanzania.

23. The Management of Sport , supra note 8.

24. DM. Lewis, D.M., Safari Hunting and Conservation: A Guidetx)ok to Zambia .

National Parks and Wildlife Sen/ices, Ministry of Tourism (1993).

25. The Management of Sport , supra note 8.

26. Environment and Natural Resources Information Center (2101 Wilson Boulevard,

Suite 100, Arlington, VA 22201), Biodiversity Conservation and Sustainable Use:

USAID Project Profiles . November 1994.

27. Elaine Cummings, Conservation from A to Z . SAFARI 20:105 (1994).

24

92-528 96-22



666

28. Valerius Geist, How Markets in Wildlife Meat and Parts, and the Sale of Hunting

Priviieoes. Jeopardize Wildlife Consen/ation . CONSERVATION BIOLOGY 2:1-12

(1988).

29. Ron and Cindy Marienee, Conaressmen are Safari Club's Guests at Convention .

SCI CONVENTION NEWS, Feb. 1, p. 10.

30. Kenneth T. Winters, Reachina Beyond the First Pinnacle of Achievement.

SAFARI, June 1994 Awards Edition, p. 15.

31. The Management of Soort . supra note 8.

32. Anonymous, A Big Five Hunt Chance for Only $200 . SAFARI TIMES, Jan. 1995,

p. 32 and Anonymous, Donated Hunts Still Growing for SCI XXIII-Las Vegas 1995

Convention . SAFARI TIMES, Jan. 1995, p. 33-35.

33. Ted Karasote, Bloodties . Kodansha International, NY (1994).

34. SCI XXIII booklet of award recipients (1995).

35. Tom Bulloch, Blind Luck . SAFARI 21:33 (1995).

36. Craig Boddington, Bad Week for Leopard . SAFARI 20:33 (1994).

37. Anonymous, Steep Decline in Lions in Northern Botswana . CAT NEWS 19:19

(1993).

38. The Management of Sport , supra note 8.

39. Brochure, Canadian North Outfitting Inc., P.O. Box 3100, Ontario, Canada KOA

1A0 and Jerome Knap, Lord of the Ice . SAFARI 21:38 (1995).

40. Adrian de Villiers, Bowhuntino Dangerous Game . SAFARI 20:33 (1994).

41. Brochure, Kwalata Game Ranch, supra note 14.

42. Brochure, Moshate Ranch in South Africa, c/o 177 Buckhorn Flats Road, Riverton,

WY 82501 USA.

43. Steep Decline in Lions in Northern Botswana , supra note 37.

44. Ted Williams, Open Season on Endangered Species . AUDUBON, Jan. 1991. p.

26.

45. Open Season on Endangered Species , supra , note 44.

46. Michael Flagg, Hunting the Hunters . LOS ANGELES TIMES, Dec. 2, 1991.
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47. Open Season on Endangered Species , supra , note 44.

48. Bloodties . supra , note 33.

49. Open Season on Endangered Species , supra , note 44.

50. Eliot Marshall, Mountain Sheep Experts Draw Hunters' Fire . SCIENCE, 248: 437-

438 (1990).

51. Anonymous, Man Gets Probation for Smuggling Skins . WASHINGTON TIMES,

Aug. 14, 1993.

52. Open Season on Endangered Species , supra , note 44.

53. Christopher Cook, Broker Fined $200.000 for Shooting Rare Sheep . DETROIT
FREE PRESS, September 29, 1993.

54. Brochure, Safaris Africa, 165 Thombury Lane, Powell, OH 43065
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Table 1

Trophy Import Trends

# of Trophies Not Cleared

# of Trophies Imported* For Importation by FWS # of Different Species Imported*

All Species

1990 27205 496 186

1991 25401 3951 195

1992 32563 1440 209

1993 46582 780 250

Species Listed Under the Endangered Species Act

1990 720 20 25

1991 752 20 27

1992 958 21 25

1993 1322 28 35

Species Listed Under CITES

1990 2319 64 74

1991 2213 34 78

1992 7032 43 78

1993 17953 61 112

'includes trophies not cleared for ImportatioD

27
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Table 2

1990

Trophy Imports

Top Exporter Coantito

Zimbabwe S. Africa Tanzania Canada Zambia Botswana Hong Kcog Mexico Unknown Other TOTAL
Top 10 Species
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Table 3

1991

Trophy Imports

Top Exporter Countrits

S. Afrioi Zimbabwe Tanzania Botswana Canada Zambia Namibia Netheilands Unknown Other TOTAL

176

Top 10 Specie
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1993

Trophy Imports

Top Exporta- Countries

Botswana S. Africa Zimlnbwe Canada Tanzania Mexico Zambia Namibia Unknown Other TOTAL
Top 10 Sp«clcs
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Table 6

1990

Species Listed Uoder tlie Endangered Species Act

MamottU
Babocn. Gelada (72)

BaDteng (E)

Bamebak(EJ)
Ouanu. WoodUnd (B)

Deer, Fonnosin Silu (E)

Deer, McNeiU's (E)

Deer. North China Sika (E)

Eland, Western Giant (E)

Elephant, African (T,l)

Gazelle, Sand (E)

Ibex, Pyieoean (E)

Impala, Black-faced (E)

Lediwe (T^)

Leopard (B, I)

Ocelot (E.1)

Suni, Zanzibar (E)

Tahr, Arabian (E)

Wolf, Red (E)

Zebra, Haitmann's Mountain CTJ)
Btnli

Falcon, Peregrine (B.1)

Flycatcher, SeydKlle's Paradise (E)

Roller, Long-oiled Oroind (E)

Rqnaa
Crocodile. NUe (B2V
Sea Turtle, Orea (B,l)

Sea Turtle, HawksbUI (£.1)

TOTAL

Top Exporter Countries
Zimbabwe Botswana Tanzania S. Africa Zambia Namibia Australia Denmark Unknown Other TOTAL

1

13

124

lis

26

2

104

16

1

2<

32

63

43

12

196 I4S 119 106 93 23

6

•16

I

7

1

2

2

•62

1

6

•3

224

•334

•1

•3

2

•29

•1

I

I

•13

•1

•1

•720

f .'^r^Tf^ ,"" , '^™'^
'"™"~' ^ B - Both (ESA listing v«ies, depending on locatiorVsubspedes)

UTa^r^rld fo? .^c.:^s."s.e'u;^^ ^*^
" "" ' ""^ ''^ "«^' »*- ^^^^ " .<«.«/subs,«.es,

^Downlisted to Threatened
'

in 9/93

Oasses of Fj^fanf^r^VThreatened Trophies

Mammals
Birds

Reptiles

Amphibians
Fish

TOTAL:

Ouantitv
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Tabk7

1991

Spedes Listed Under the Endangered Species Act

Tap Exporter CaaMrtct

Ziinbabwe Bolswina Zmbia S. Africa Tauuia Namibia Attsttalia Spain N. Zealand Unknown Otba TOTAL
Maomiala

Antelope, Giant Sable (E,l) -1 ... .... .-i
Aye-Aye (El) - - ... .... I - 1

Baoteng (E) ..... . IS - - - - 15

Bootebok (EJ) - - - 27 - .... - - -27

Caribou. WoodUnd (B)
- - ... .... - 1 1

Cat, Leopard (E,l)
- - ... .... - 1 *1

Chamois, Apennine (E,I) -- ... ..-i .-i
Deer, Coisican Red (E) - - ... . . 9 . - 7 16

Deer. PhiUipioe (E) ..... .... -2*2
Eland, Western Oi»it (E) -- -1- .... . . i

Hephant, African (T,l) 46- -2- -.-- --«
Haitebeest, Ton (E)

-- -3- .... ..j
Hyena, Brown (E,l) - - - 1 • - - - • - - 1

Ibex, Pyienean (E)
-- ... .... -11

Impala, Black-faced (E) 51 --I .... ..7
Kangaroo. Eastern Gray (T)

-- ... . 1 . . ..1
Le<*we (TJ) 1 100 73 25 - 2 - - - - 2 203

Leopard (B,l) 139 21 43 35 66 « - - - - I "313

Margay, Central American (E,l)
... .... - 1 *1

Serow (E,I)
• - - . . .... 1 - "1

Suni, Zanzibar (E) ---21 ......3
Tahr, Arabian (E) ..... ...(..(
Zebra, Hattmann's Mountain (TJ) « - 1 IS - SO - - - - - *74

ReptOcs

Crocodile, Nile (B,2)' U - ... .... - - •»«

Crocodile, SaltwOer (E,l) -- ... . 2 - - . 2

Sea Turtle, Green (B.l) - - . . - .... 1 - *1

Sea TurUe, Hawksbill (E,l)
- - - . . .... 1 - •!

TOTAL 217 123 117 HI 61 60 IS 9 9 4 16 •752

E - ESA Endangered list T - ESA Threatened list B • Both (ESA listing varies, depending en location/subspecies)

1 - CITES Appendix 1 2 - CITES Appendix II 3 - CITES Appendix HI V - Varies (CITES listing varies, depending on location/subspecies)

•some or all not deared for importation i>y FWS. See list below.

IJownlisted to Thieateoed' in 9/93

Classes of Endaneered/Threatened Trophies

Mammals
Birds

Reptiles

Amphibians
Fish

TOTAL:

OiMnritv
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Tables

1992

Species Listed Under the Endangered Species Act

Zimbatbwe Zambii S. Africa

Top Eiporttr Coumla
BoBwana Tanzania U.S.S.R. Namibia Aisualia Unknown (Mwr TOTAL

Argali(B,V)
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Tabk9

1993

Species Listed Under the Endangered Spedes Act

Top Eiporta- Coonbia
Zimtabwe S. Africa Tanzania Botswna Zambia Namibia Spain U.S.** Unknown Other TOTAL

Maanmala

Antelope, Giant Sable (E,l) 2 - .... . . - • 2

Argali (B.V) - . .... i . .67
Bantenj (E) ......... 10 lo

Bontebok(Ea) - 99 . . . i .jOO
Cat, Leopard (E,t) . .... 1 - *1

duffiois. Apemine (E,l) . . .... 22 - 9 13

Civet, Malabv Laite^spoOed (E,3) - I .... . . . . i

Deer, Cocsican Red (E) -- .... .3 -14
Deer, Foimoun Silo (E) ...... .2 - • 2

Deer, Musk (B,2) . .... I - *1

Deer, Persian Fallow (E,l) - 5 - • - . 20 I - 2 2S

Deer, PhiUipine (E) .........|]
Band, Westeni Giant (E) 4 - 1 , . . - I 6

Elephant, African (T,l) 335 30 4 - - 20 • 2 23 2 416
Gazelle, Sand (E) --.......11
Haltdieest, Swayne's (E) -- 3... .. ..3
Haitefaeest. Tore (E) .1........J
Hyena, Brown {E.1) - - 3 . . . . . . . 3

Ibex, Pyienean (E) ......i...|
ImpaU, Black.faced (E) 3 2 7 - . . - . - - 12

Kangaroo, Eastern Giiy (T) -. .... .. -22
Kangaroo, Red (T) .........33
Lechwe (T2) 2 71 2 94 55 - - 4 1 - *229

Leopard (B,I) 169 31 S6 IS 36 4 - J 11 »346

Leopanl, Persian (E,l) -- t-.. .. ..(
Lion, Asiatic (E,l) . . . 1 . . . . . . |

MarUwr, Stnight-homed (E,l) - - .... . . - 2 2
Suni, Zanzibar (E) .21------ -3
Tahr, Arabian (E) --.....2-24
Zebra, Mountain (E,l) - . . . . | . . . . j

Zebn, Haitmann's Mountain (T,2) .14 ..247 -1 --•64
Rcpliiea

Crocodile, NUe (B,2)' 45 - 2 - - - - 1 . . Hi
Tlntle, S. American Red-lined(E)l. .... .. ..|
Sea Turtle, Green (B,l) .- .... .. 2-*2
Sea Turtle, HawksbUI (E,l) - - - . . . . . - 2 *2

TOTAL 561 256 110 110 93 73 24 21 29 45 -1322
E - ESA Eodangeted Ust T - ESA Threatened list B - Both (ESA listing varies, depending on loc«iaq/iub species)
I - CITES Appendix I 2 - CITES AppendU II 3 - CITES Apptndlx m V - Varies (CITES listing varies, dependiKg on locatiaivM>specia)
*some or all not deared for importation by FWS. See list fadow.

**See DMa Analysis Section

'Downlisted to Threatened
'

in 9/93

Classes "f F"Hangered/Threaiened Trdphies

Ouantitv £
Mammals 1270 96.0

Birds

Reptiles S3 4.0

Amphibians
Fish

TOTAL: 1323 100

TnxAies Not geared bv FWS for Imponatico

1 Leopatd re-expoted
9 Leopard seized

1 Sea Turtle, Green refised

2 Sea Turtle, Hawlsbill refised

3 Zebra, Hartmami's Ml seized

35

1 Bontebok
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Tabk 10

1990

Spcdcs Lbted Under CITES

Zimbabwe Taumia

Tap IS Specks

Lien, Africao (2)

Leopanl(l3)

Baboon. Oiacina (2)

Lecbwe (2,T)

Antelope, Sassaby (3)

Beai, Grialy/Brown (V, B)

Appendix I Popubtkn

AppeodU n Populatkn

Argali(V)

Wolf, Gny (V)

Antelope, Roan (2)"

Elephant, African (I.T)

Monkey, GRO^ervel (2)

Antelope, Sitann(a (3)

Hippopotamus (3)*

Puma, Wealeni (2)

Caiaal/Penian Lynx (2)°

Otber species

TOTAL

57

124

US
13

ts

133

104

13

2

>

6S6

36

347

Tap ExpcrMr Countrta
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Table 11

1991

Spedes Listed Under CITES

Zifflbibwe

Top Expo-Ur Coaatricf

S. Africi Tanzania Zambia Cauda Botswana Namibia Mongolia Unknown Olfaer TOTAL
Top IS Spcdo
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Table 12

1992

Species Listed Under CITES
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Table 13
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Statement of Ginette Hemley, Director for International Wildlife Policy,
World Wildlife Fund

Mr. Chairman, members of the Subcommittee, I am Ginette Hemley, Director of

International Wildlife Policy with World Wildlife Fund. I very much appreciate the

opportunity to appear today to discuss the international provisions of the Endan-

gered Species Act and their implementation by the United States.

I would like to address my comments today to tv/o issues raised by the Commit-
tee: the relationship between the ESA and the Convention on International Trade
in Endangered Species of Wild Fauna and Flora (CITES), and the role of the ESA
and CITES in conservation of threatened or endangered species outside the United
States.
WWF has extensive experience

with both the ESA and CITES, the principal vehi-

cles through which the United States controls commerce in endangered and threat-

ened species. Through TRAFFIC, the wildlife trade monitoring program of WWF
and the World Conservation Union, WWF devotes significant resources to help en-

sure that wildlife trade is not detrimental to the species involved and done in ac-

cordance with domestic and international laws and agreements, including the ESA.
WWF has also participated as a non-governmentsd observer in the CITES Con-
ferences of the Parties over the last 15 years and regularly provides information and
technical and financial support to the Convention. In addition to CITES, WWF sup-
ports field conservation programs in more than 70 countries worldwide, and we are

privileged to be working in the two countries represented on the panel today.
The issues surrounding CITES and the ESA are broad and complex. I would like

to stress three key points:
• The United States plays an important leadership role in the global effort to con-

serve endangered species, including, in particular, the control of illegal and det-

rimental wildlife trade.
• The ESA is essential to U.S. leadership, authorizing U.S. implementation of

CITES, and providing broader support for endangered species conservation ef-

forts around the world.
• The international provisions of ESA, including the listing of foreign species,

should be retained unchanged. These provisions promote the conservation of

species listed by CITES, authorize national and international enforcement ac-

tivities, and help raise public awareness and support for conservation. In some
instances, ESA also provides protections beyond those secured by CITES that
are critical to the survival of endangered species.

INTERNATIONAL WILDLIFE TRADE

The international wildlife trade is a huge global business, and one that is largely
unregulated. TRAFFIC estimates the global value of wildlife commerce at a mim-
mum $10 billion per year, excluding timber and fisheries products. The United
States alone imports about $1 billion in wildlife annually, according to official trade

records, and is probably the world's largest wildlife consuming nation.

Trade has been a major threat to many species. Unbridled commerce has driven
some species to extinction, such as the passenger pigeon here in the U.S. It has
caused the near collapse of populations of other species, such as rhinos and tigers.
At the same time, in some countries wildlife use and trade plays an important

role in the conservation of species. Namibia and Zimbabwe, for example, have been

pioneers in wildlife conservation, relying in part on wildlife use and trade to provide
important income for rural communities, particularly through controlled sport hunt-

ing. WWF recognizes the conservation value of these programs and we have actively

supported them.

THE ROLE OF ESA AND CITES IN CONTROLLING TRADE

The vast majority of international wildlife trade involves species that are not
listed by either CITES or the ESA. In fact, probably no more than 20 or 25 percent
of this trade falls under CITES'

purview,
and only a tiny fraction of U.S. wildlife

imports consists of species listed by the ESA. For example, more than 24,000 wild-

life trophies have been exported to the U.S. from east and southern Africa in the

past 2 vears. Fewer than 1,500 of these trophies have been of species protected
under the ESA, mostly leopard and elephant. Because of the high value of these two

species, however, a disproportionate amount of attention has focused on ESA's re-

strictions.

ESA establishes the U.S. Federal Government's authority to implement CITES.
It grants the U.S. Government broad powers to enforce the rules of CITES, includ-

ing far-reaching authority and significant penalties for violations, which go beyond
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U.S. borders. American citizens are bound by ESA's commerce restrictions every-
where in the world, and these measures have helped directly in international crack-
downs on global wildlife smuggling, a black market industry valued at $2-3 billion

per year. Such provisions have helped give teeth to CITES and reinforce wildlife

protection laws of other countries.

U.S. IMPLEMENTATION OF CITES DECISIONS

Some have questioned whether the ESA unduly restricts trade in species allowed
in commerce under CITES, and why the list of foreign species protected under the
ESA differs from those listed under CITES. Historically, the ESA and CITES have
evolved down parallel paths; many of the foreign species originally listed under the
ESA were also listed by CITES at its inception. In recent years, the Convention has

begun to selectively reduce trade restrictions for a few species, particularly
those

which are no longer considered endangered by trade. In general, the U.S. nas fol-

lowed CITES' lead.

The leopard was downlisted under the ESA from "endangered" to "threatened" in

1982 after suflBcient evidence showed that the change was warranted. A special rule

was adopted to allow hunters from the United States to import their own trophies,
while at the same time prohibiting the import of leopard-skin coats or other com-
mercial products. CITES has adopted a similar rule. In 1993 and 1994 over 625

leopard trophies were legally imported into the United States from at least 10 Afri-

can countries, according to the Fish and Wildlife Service; these are tracked through
the CITES permit system which allows for the trade to be monitored but does not

impede it unless problems become evident.

Similarly, the threatened" listing of the African elephant under ESA provides for

a special rule that allows trophy imports from countries which have elephant con-

servation programs. The special allowance for elephant imports is based on a some-
what stricter finding than that for leopard because the elephant has been more sus-

ceptible to heavy poaching in the recent past. Under this special ESA rule, govern-
ment trade records show that over 200 elephant trophies from at least eight African

countries were imported into the United States in 1993 and 1994, the vast majority
from Zimbabwe.
The United States has not yet implemented CITES' downlisting of the Nile croco-

dile from east and southern Africa, although CITES took such action some time ago.
We agree with our southern African colleagues that the U.S. should implement this

change and that the delay has not been justified. In our view, however, this problem
can be remedied by administrative action, and does not justify any change to the
Act itself.

IMPORTANCE OF ESA AUTHORITY TO LIST FOREIGN SPECIES

While the U.S. should generally defer to CITES decisions, WWF believes it is also

important for the U.S. to retain authority to take stricter measures when cir-

cumstances warrant. What would happen if we did not provide protection to foreign

species under the ESA? Real protection for some species could suffer.

"The authority to act for the protection of foreign species is important in emer-

gencies. When a sudden increase in poaching or an epidemic threaten a species, or

if export controls fail because of politic£il instability or corruption, CITES often can-

not act swiftly enough to meet the crisis. Prompt individual action by the U.S. and
other countries is essential.

Often, the plight of a species is so dire that CITES listing is not itself enough.
Such is the situation now facing tigers and most of the world s rhinos, an issue ad-

dressed just a few days ago in the House of Representatives. CITES has listed all

tigers and rhinos on Appendix I and has banned their trade, yet their numbers con-

tinue to dechne fi-om illegal hunting for international commerce. In such cases,

WWF believes it is incumbent on all nations to rely not only on CITES listing, but

to enact all possible additional protection measures like those offered by the ESA,
which include international enforcement actions and prohibitions on interstate com-

merce.
The Act's protection of foreign species has also been important in

catalyzing
broad

public support for their conservation. The importance of this aspect oi the ESA's
benefits is hard to quantify,

but has in our view been crucial to raising public
awareness both here and abroad about the conservation needs of critically endan-

gered species and to building a financial basis for support of their conservation.

And, the ESA's provisions have helped secure more effective conservation efforts

on the ground. The giant panda, WwF's own symbol and one of the world's most

endangered creatures with as few as 1,000 in the wild, is a good example. Under
the ESA, pandas may be imported into the United States only if the import is di-
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rectly linked to projects enhancing the conservation of the species in the wild in

China. CITES requires only a finding that the trade is "not detrimental," with no
affirmative conservation obligation. The endangered listing of the giant panda under
the ESA is helping to build a comprehensive program of support for the conserva-

tion of the species in the wild, among zoos, private organizations, and the U.S. and
Chinese governments.
CITES explicitly authorizes all countries to take stricter measures for the con-

servation of species protected under the Convention. Many if not most parties have
done so. Some nations, both developed and developing, have prohibited all wildlife

imports and exports, going well beyond-the mandate ofCITES. The European Union
has implemented authority similar to that provided in ESA. The challenge for the

U.S., in WWF's view, is to strike an appropriate
balance. WWF believes the U.S.

has generally met that challenge. Overall, trade records indicate that few, if any,

well-managed species are unduly restricted from commerce in the United States by
the ESA.
WWF believes that the Fish and Wildlife Service has effectively used the flexibil-

ity of the ESA to accommodate the unique conservation needs of threatened species

by allowing imports under certain conditions on a country-specific basis. Wildlife

conservation and trade control capabilities vary enormously among countries, and
ESA provides the latitude to address these differences. From a global perspective
it is critically important for the U.S. to retain that authority. We recognize, how-
ever, the concerns of some countries over the potential for if.S. import restrictions

to undercut investments in conservation programs that depend on the U.S. market
for their products and are sympathetic to these points. We urge the Secretary of In-

terior to take a hard look at these specific cases to ensure that conservation pro-

grams are not undermined by excessive U.S. regulation.
As the U.S. implements CITES and makes decisions on listings under the ESA,

it is clearly important to consult regularly and fully with range States, to better un-
derstand their conservation programs, and to

support
these programs where appro-

priate. CITES has formally recognized the need for broad consultation with range
States on listing decisions. The administration should implement this reconimenda-
tion by making consultation with range States a higher priority by adopting it as

formal policy
in all matters related to foreign species. The U.S. should not, however,

curtail its authority to protect species, and we support the listing of foreign species
when the conservation status of the species calls for it.

In conclusion, WWF believes that the ESA is sufficiently broad but appropriately
flexible to implement the requirements of CITES as well as to provide protections
for foreign species not covered by the Convention. Implementation of the Act and
its CITES provisions, including its accommodation of the conservation needs of some
foreign countries and some species, could and should be improved through adminis-
trative actions.
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When Nature Writers

Get It Wror^g
byJackC. Schultz

Reading these mo boolu together

naksiQiw tUngolav: igooiiDg rigotooi

ideaoe, nihil souoet lad ^bdoni Hbo-

tively, employtog iUoglo, md Invddng

oyibdtm can pennit polemidili to pro-

mott wikDy diflenm md U^dy panul
viewpulnB sboot fiie tote of to suvhuu-

nent Tb Ongg Euterivook. aofim olA
Moment an Ad BarA:'nt Coming Age of
Emtnnmenlal OpiMtm, tMBti'i gudto
ii In te ben ih^ ever, md myone who
ihlnki otherwiM it telllih, deluded

tlunliL B« QwiM Link, fa Th< ;>yiRg

tfiHt Trui: Tht Pmdtmic In AmeHuH
^0/Kttti lees duene in dte fomtedput of

the garden, lod ititBi tbat we ue lh» ail-

pripi ^HtJpH *^ ^f'Hf"'^
- ^ **'r^ " "^gt^

ihort ch^rten, Little detolbei "ctta-

•itfO|itiic" {lookni in e foiBtt conewfase

in the Unhed StatB*. While a few ofdaw
pnMani hcve weU-doonmeated humm
oauaei (ftar euoqde, ozooe dunage In tfag

Lot AofBici faaato), the Kuoei of ottien

(add i^ are driiatable or onknown (di»

epjdamk of dogwood diaeaae called an-

dmcaoie). Some (;cplaeiag old grawdt

fonati widi younger nanda; gypiy modi

oatfafciki) oi^tt not even be oonririered

probleai.

Lhde, a Joomalin who hai woded the

environmental beat for tliiny yen, de-

pandi beavQy on die vtewi of local ob-

aerven artd advooatea, and on die emo-

tional itaiement* of a few hueretted

ckKUn fiom diverae dlac^lioBt Naiy a

luferaed puhliowtlnn nor a balmmd tdeo-

tiflc treaimenl it refcmd to in die book'i

pagsa, de^tM a huge Uteiature on many
lelewant topioi. But then, Litfle ii oon-

vlmed diat wrabUihmmt nienoe li loo

"beholden to hidnttry" md too ooD'

itnfaied by poUdctl inteieata to male £li^

minded evalnadoa, TOa will aapriae d>a

many fine leaeanfaara Amded t^ ginti
from iDCh agendea aa the Natiaul Soi-

enoe FboodatlaL A doae of rigonna, ref-

ened leiaioe-^wUdi generally hidicaiai

diat oooiplex fateaEtioniiiiely have ibn-

pie, much len ihigle, oaoaea—would have

The Dnm qf-de lltEK: THs Panoboc
o« AiducA's Pomra, by CharleaR Lit-

de. Viking ?rm; $21SS; 264pp.Klto-
MBfrONiiBEAiaH: TSE CmnNo A<B or

Envikonmbntal OpmosM, by Ongg
Batfertrook. VlUng.WSS; 745 pp.

taken the wind out of UOle'i exhortative

aaOa. Although Ui potait diatfonata In the

United Staiea have long been badly man-

a^ ii a gBod one, Ui argument diat di-

vflne puwTomena itirn aa gypay modi

ontbreaka, dogwood anthracnoie, tne

ditbeek in >%mont and AppalarWa, and

loeit Area in ti» ^Xfett—oao all be tnoed

to a oonimoo cauae jDit doein't infneaa.

Little lepeaiedly aaumwi datdienia
broad identlfic agreement about the

CKiaea and etbcta ofmany eoviiQnnniil

phenomena, b dM cas of global CO, ao-

cuiwilaticni, for examplei he ignom die

growing body of evidaice diatmany ofin

envimanBital eCfecta are Ukety to be poa-
itive. Eacfaewing aucb "Metaila," Utde
coodudea diat diia ia die dme fbr deqwh
and alarmiaifadotic. He la dearly ataare.

but I'm a&iid diat Ua pmiie la Edie,

prtividing giiat Ibr Eaitnlaook*! mill.

la a roamfflotb, dnee-patt polamic,

Eanertnok. a magaxioB Jonmatiat, kioki

fado nahve^ ganlen and oonohidea diat we
hve in die beat of aD poaaible wodda, aM
ftat it^ only gatdng bettec InPnt L be at-

tonpia tocoovinoe at that nahne ia tiolb-

hig leai thm a hi^ reailient, oysloal

lupeioiyaniam ewn a deity—with ita

own *needi" and "vahiea.* Revivhig book
old pUloaophy and ioaiB bed acimce fa

avfipait of tlili viewpomt, he jelntiDdDcea

JcfanLocke'e venioa ofnatBial law, mder
whichbunm vabea and inalienable ri^ita

an on a par witti nameli and am ifaua per-
mitted to compete with them. Hence,

canalng die extinakm of a qieeiea ii not

only a hivjal "natataT act (nttire iiaeff

haa etnaed many man) but ia juidfiafale

mder nahaal law,

Convaniecily, nahnal law^ tenea an

pooqKible only to husms who believeta

diem, andn dieconcept haabeen uaedpe-

dodioalty to vaUdate any number ofview-

pointa
—

minority, llbeni, cosacrvative,

aia&ia quo, or levohitiooaiy. Eaatsthfodi

i^holds diat tradition by condemning
dioae who mig^ place nahin^ valuea in

conHiot with thoae of hnmani. Ibeae "en-

vtatM," ai Eaaterfarook labtia diem, in
caitoahired u ponytailed, blnejeaned,
leiflib ndtandiropea who crave nUmde,
edon nature, and Ifavor populeriwi oontnl

becanae diey hate odw bunsani and har-

bor deep-aeated, "ftiMonably eoneot"

guib te 'tavhig defiled die gaiden." Hav-

ing plaoed envtronnentaliBto beneafli oca-

npt widi diat Ut ofpiyebobabble, Baat-

eibrook proceedi to twin adence and
natuie to hia own endi.

Part I cootaina aooe of die moat egn-
gioua oaiea of miliuodentood, ndawaaxi,

inlilnmaettd, and plainly intxanct "sci-

ence'* willing I've ever enomuatsd. The
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ibiue of dw conoqx of iBtiinl KlKdoD
bne could turn Darwin in fail gntve, wen
it wocttiy of ccnteoiplition. In Ui own

ttane, Dirwiii nioeA EMerisodc'i bi>-

ttrdiad veniOD of evobntoniry tfaeoiy,

called prognuivtim, beoaoae it aneni
Aut evalutkiD oonstmdy in^rovtt oigni'

Ims '''YtHinj (0 lonM iwtum Mudard.

SMiag Eauotnok twin one of my piD-
fsaicnal ipediltiM—-plant daniatiy—
10 ihow dut plants need not iBflDT iocieia-

ing altrtviolet light leveU gave me
yM'^fag wane thio nnbDm. Hie lec'

doa-endEng Hit of "Nanuel \Uiiea" had

me lai^dng out land. Bxamides: "Dooper-

Btion is better sud coHnpetsioQ , *'cnft-

lures, ecologin [sic], and people getbeoer

(evohiikiiiarily) with the paaaa^ of dme";
"moat cfacagH are good fir Uviag tMogt";

"idiyslcal objects sietiotas . • linpfliTact

as the iowlieat Uviog onatiire." Eaater-

hrookistt'teveacflnaisiHitftDinchapiBfto

chqiBE. The n^Rrae Vafaw of the 'lowU-

esT ctosmn goee cut the window when a

prapatf vifaie Is catqaomiaed, u in ef-

rads to prowc i an endwigitfed ^hcIbs or

any time die oreamre is an insect. He t^
petis to have a tevete case of eotooopho-
bia (protOGting beetles ii iwisenae".

In Part n, Esateibiuok lanocfaea his ar-

gmueiit that die cutpsntenvltomefltaisi^

uatioo notonly tan't bad; U'a food and1^
ting better. Here, he reveals an

appreoiailon for the eomplexity of the

woridt ecoayalBDia that Little lacks. He

realizes, for example, that nceai snidlea

suggest dot fbttata win sbiaib nune ot

the potcaUal faiaeaae in atmos|teiie CO,
than we'd thoughL Althoii^ he pcovldes

iqieaiad "taiti no excuse for envlmi-

mental abuse" dlsolaimen in diii sod

odm scenarios, the clear eooctaaioo is

"don't wcny, be happy." Of ooune, our

psesent andemandiDg doesn't perailt this

oonchuiOD—we simply don't know what

win happen. What Easterfaroak baa dooe
rilffm iwillyfmm T Jttte li ahnply tn taire tn-

otbcr turn in the incofliplete maxs of ec^
uo^lc^A Qttoe^ECBQdonc

llKOOgbout Part n, we an treated to

evermoie logical and ftctoal wooden: lbs

main reason add pndpimtion may be a

piotaleffl ki Ibe Blue Ridge Mountains is

diat those dan peaks an Just ao high diat

they iqlercept the stuff d'd haleu see dw

remedy for dds); the deain by envins to

Umit population is "lell-ceniBied," taut die

ffp^JUfi to HGEuiCO CDOflQflBtOQ Cp0CttS sOt

peiseoal gain is not; die deaiie ID pieserve

oU-giDwdi foiest is motivated in Saab-

dli>^ "Stwbc" by a habed of logging

inicka; and, again, evety animal coeaith

"^niMy be vitd to the oosmio entefpriee''

and should be pnaerved "^viih joy^ a-

c^M, ^jpereody, Bormsects,

Id Ilia igoocaut opftnlsnv Bastnhnok
sees no dillbience between amaratypic
tree (him and a coD^dejt, nnmanaged fo>^

est, Iheniiy cooebiding that ifthe total tree

count is okay, so is die woihL ends is wbsi

I call a "suburban lawn" view of die

wodd—my lawnli enough natuie fbr me!

rViiin»| tbfit^ vnN 06 ***"** to tDdUC out

incRMlng tamian popolatkn density win

have no negative consequetwes for die

qaaUQr of 1& and why he ackaDwiedgei
ds bagedy of fifty Uvea kM annnally to

tigeia by "poor maimed peqde diUng
ttalr Uvet m . . . tbed dieir cUldien" bat

not ibat of dm hmdnds or duosands of

Uvea kiat to poor, amed people in soy (/

our crowded Amsifean dties.)

BaatertMookahnoatiTiaiiayirt ipgettpy
iBspenftil

*'**'**"" back on bide at ttie

start ofPart IQ witti a diacusakn of Ifae on-

(leia|)|aBuiatBd resilience of oaton. But

sooncame slgDS 01 a filial dataUmcatt in fli

anampt to foiesee Sw enviRnnenlBl fb-

tane: speote will "get better^ (meaaiot
more ImnanlikB. I suned): piedadan will

adoo" (caoept for plaKa, whtah would be

die big losers aa all aaimala, not just

peo^ go H ig ilsilaii); dne will be no

mort extinction since **dlaeaae is adeibot

ofoBniiB"(juatd]hikafawald wididD

predsMts or paiasltM K> sepilin liia plant

ealets). AsEamibrookvluhiKl iiasi'iand

Aon oattttal laws (not nataial kw), I

began W^^ti for die joke a pmcfa liDs,

What I fMnd inimd vw a nenaUtaisSB

OAlBttfMDOOItyDVODOBOSOOlOllimiS fl)0
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plaittts. Wfacn the final pangnphs pn-

posed Inserting religious (QnisiiHn) vil-

uet into eoviiDnineQtaUsin, dx doaiiment

was compote.
Ttteac are dongmnu books for dangn'-

ous tlinec Vm tun EastBrbFOok's volume

is near the top of many Congressioaal

reading lists. iWe are souk amoni tu—
mostly active scientific lesearclien—wtio

can explain what we do loow and draw

vaHd, albeit limited coocliisloas. They are

the onea wbo should be writiDg about id-

easx for the genetxl public radier than

those who would exploit ignorsoce to fit

ifaetr ami agendas. Why don't they? The

usual explanation is that popularizing sci-

ence cosB an academic respect and credi-

btlify. Now I understand why.

Jack C. Schulti is a pnfestor ofentomol-

ogy a Ptm Sunt Univerdty. Hi ttachu

and does research on forest emomology,

ecology, andplant physiology.

Denial in
'

the
Fortress
by David W, Orr

Gregg Basteifarook begins A Moment
on the Earth: The Coming Age ofEnviron-

mental OptinUsn with a sunrnuticm of

what he calls "ecarealism," which is es-

sentially his view dial the war to preserve

a habitable earth is all butwon—or will be

by fte year 2000—and that those who
woo it ought now to be upbeat and happy.

Alas, tfaey are not. Six hundred and ninety-

eight pages later, be zooms back fitmi

outer space, having greened Mars, tia£bed

all manner of what he deems to be insufB-

ciectly optimistic thinking, and created

what he calls a "new namre" on earth—
one widiout predation, aging, violence,

species extinctions, and ^er asteroids.

Eattsitvook aoviaons two passible long-

66 Natoiul HisroKY 8/95

ranieenaitoa for Baith: one in wtaidi an

overall "human popnlatioo of taundndi of

billions or even tiiUiosu ofsods" could be

living ttnoiigiiout flie cosmos, wiifa Eaitfa

as "a planet-size preserve"; the othei a

world when "a msU hmnan condngent
uses advanced knowledge to live tie non-

maieiialist Ufes^le of ecological long-

ing." Eastetbrook advertises himself as an

"ecxxealiit"

Two things hqjpea in the book between

BastBrbiook's descr^tion of eccrealism

and his vision of the human takeovo- cf

&e cosmos. First, some 157 pages instruct

us in what the asthor calls "the long view

of Baitfa^t environmental problems." Such

things as humaa-induoed climate change
and soil erosion are portrayed as minor

events; ^tJAing continents, gladation, aod

collision with asteroids have wreaked far

greater havoc. "Nanre," he says, "has for

millions of centuries been generating
worse problems than any created by

people." I do not for a moment doubt the

tnilfa of this assertion, ^4ar do I doubt ttiat

from, say, Alpha Centauri, millions of

li^t-years away, a nuclear war on earth,

wouki scarcely make the midday farm re-

port Tlie earth is a "forbess," says Easter-

biook, c^>able tf widistanding s^ manrer

of insult and technolopcal assault Some-
how I take little comfort

Having inibnned the reader that in the

cosmic scheme of things, our ecological

IHOblems are not really that bad, Eastern

brook then attempts to prove that they do

not exist in ite short-Mm eiflier. Id flie

process, we are wfaqnar. -ibackandforti

between eaviitHimeDtal soocess stories,

dedal, sekictive oe (rfevidaoce, ouoi^
enor, and csve«a tet bedge an ofEastBT-

bfookt ^dmistic bod. ^y the way, the

Eaviromnantal Defeoae Fund has leoemly

published "A Moment of Ttutb: Ccnect-

ing die Sdeotific arats in Gregg Baster-

faniok^ A Moment on the Earth,'' edittd

by Leonle Haimson and Billy Ooodmaa)
In fact, tbere are really Iwo.Baste^

brooks: one careftilly sdecdng evidence

to advance a view thatdw w«T for a babit-

aUe Bardi has been won; die other follow-

ing quickly behind to say that it may not

be so. Early (m, be admits that "faunnnity

may be executing many subtle fbnns of

darnage to the ^^here, damage that . . .

is not yet apparent ftom oui sbon-lived

perspecdvBS." "Dien he proceeds to tidi-

cule those, inchidingRa^ Carson, wlio

have ev»takai this view seriously.

Oh page 111, he downplays the possi-

bility of i^obal warning: "When people
act in ways that put extra carbon diosdde

into the air, all diey do is coofiont nature

wldr a bit more of a. substance that would

have been is the air man or no," Thirty-

nine pages lata, be reverses hinuelf: "By
tampering with the climate, people play
with exactly that aspect of namre experi-

ence suggests [is] most likely to do Qietn

in. Even if the odds of an artificially ttig-

goed climate emergency sre low, preven-

tion is an^ly Justified." On page 301, he

asserts that "warming is pioiiabiy in soci-

ety's interest," but fifteen pages later be

advises that "sny reasonable policy thtt

leduces the odds of dimate diange is

more than worth the price."

Are tone chemicals a problem? No,
but "^Uic fear of chemicals is an

entirely rational rsactioa" Is acid
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ndn a problem? WeH, "so," but this "doet

not rule out [cause for] alum." Genetic

iaigmeeriag? Not a problon, but "a ditai-

ter camuH be ruled ouL" Oveipofulation?
A ahoit-tain "duancr" but "over the long

term ... a boon for tfae natural scbeme."

Farmland preieivatiaD? Not necesury,
but "pmnal natnie will Dot last utiless so-

ciety adapts a geaeial vision of land

pieteivatioa" And 10 it eoei.

BaatErbxrok's grand denial rests oo the

aaaufflptlon that "(he portion of Earth

taken over l^ humanity is teitasticaOy«•

aggerated" and that humans are still a

small, insignificant part of an infinitely re-

siUeot blospliete. He anives st ttiis viev

which infonnt all fliat follows, witfaom

any refeitnce whatsoeyn to the sizable

voluoie of evidence thtU exists about

human effects onnetpriinaiy productivity,

ecologies canying capaciQf, the drcula-

tion (tf materials, btotic systems, and bio-

geochemicAl cycles.

Tbwani those who hold alternative po-

sitions, Easterbrook is dismissive. Al-

though he applauds the "extraodinaiy
SDCcesi of owdem environmental protec-

tion .. . perhaps the best insttnce of gov-
ermnent-led social progress in our age,"

he does sot like the tens of thousands of

people who brought it about, whom he

calls the enviios. They "pine for bad

news." They sufferfrom a "primal urge to

decree a crisis" and from dubious "sub-

conscious motives to be alone with na-

ture." Pessimism, for them, is "stylish."

(He does, however, have Idsd things to say
about former Environmental Protection

Agency Director William Ftellly, who in

turn says exceedingly Qactering things

about the book on its jacket) Mostly, East-

erbrook approves of those whose fbcus is

purely technologii»l and dislikes those

who raise larger and messier questions

aboat ethics, justice, and politics.

Ah yes, palitk». In ttie fall of 1994,

about the same time that Easterbrook

would hwe been working over the galley

pages fot A Moment on thi Earth, agents

for (he R^mblicsn Party were diafting Ae
final version ofThe Cooiiact wi& Amer-

ica," coe part of wbich aimed to diansniie

the enviionineatal protecdons so painstak-

ingly erected over the past twenty-five

yean. Easmbrook and his happy book

were Uindsided by reality. Ftam die rab-

ble of collapsed ilhuions, he, wrote in tbe

New York T)m$S on April 21 that"until the

new Congress began, all aigns seemed en-

couraging." Where lus Easteiforook been?

Were these signs not apparcm in virtually

every legislative and regulatory battle of

the past rwenty-flve years? Now he plain-

livety wonders whether "all the apparent

progress in tbe chemical Industry [has]

been merely a publio-relatiods ploy" or

whether he was duped by the logging in-

dustry, which "reoently embraced a bill

that would make a modceiy of the Endan-

gered Species AcL"

Easterbrook's ecorealism rests on a

foundation of political nalveti. Pew envi-

ronmentalists have ever doubted that we
had the technical know-how to lessen

buroan damage to the environmenL The

problem has always been whether we had

tfae politicsl win and moral energy to do

H). But A Moment on the Earth has virtu-

ally nothing to say about human arro-

gance, greed, inipLdity, and evil—all of

hose things that keep people and whole

lodetiBs from doing what they can do and

what they ought lo do. Nor does it have

anything but scorn for recent attempts to

recalibrate our ethics and religious beliefs

to include care for the nimvai world Eatt-

erbtwdc who describea hirasdf as a libeial

Presbyterian, parodies this belief system
U "Barthianity."

The envlros for whom ha has such

icom, die veiy people who brought about

the "extraodinary success ofmodem en-

vironmental protection," are mom olteo

dian not motivated by some larger viaioa

of reality than Eaatetbrook wishes to v>

knowledge, llie gbfaal movement to pre-

serve a baUiaiile and beautifiil esrtii ia not

just fimy nenthnentalily or self-interasc it

is about trsnscMdkig sdf-inteKst in onier

to be hltfafbl to Lffger duties and obliga*

tions. For many envlros, it is abnt tfae

sense of wonder expedeoted befoie the

mystery of creation itself, Vot people so

modvated, the prindple of cautkm pre-

empts ecoQomic and technological care-

lesaness. Easterbrook likes tbe results of

the enviros efforts—environmental pro-

tecdon—but does not like die combinatkn

of moral outrage and plain good sense that

have so fitr made it happen.
A i/omemOR tAe £art^ is alreat^ out of

date, but its influence wm, unfortunately,

linger fiv a long dme. Yea,tere have been

notable enviionffleual soocesses, but they

mostly coooened issues thai were nla-

ttvely easy to deal with. Even (heae gains

are tentadve and currently under asanlL

Ttit hard issues and d» difBcnlt choices

are still to come. When we do finally con-

front these things, we wlQ discover that

they are as much involved with politics

and morals as with science and technol-

ogy. That being the case, it^ foolish do

hold the victory party quite so sooa

David W. Orr ia chair of tht eimronmen-

tal studies program at Oberlin College.

Ht is dit author of Bcobgical Literacy

ondBaiAinMhid.
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Executive Summary ^
Tile Endangered Species Act was designed to identify plants and animab endangered with extinction,

add them to a list of federally regulated species, and then improve their cotulition to the point at which they

could be removed from the list. After a plant or animal is added to the list, the US Fish & midlife Service

(FWS) or the National Marine Fisheries Service (NMFS) typically produces a plan incorporating the steps

that need to be taken to improve the status of a particular plant or animal, a "recovery plan." A plant or

animal has reached the Act's ultimate goal of "recovery" once it has improved to the point where it can be

"delisted." Between its listing aiui delisting, the level of protection afforded to a species may change. A
species origiiuUy listed as "Endangered" whose status has improved to "Threatened" has gone through a

"downlisting."

This study reviews the cost estimates of 306 recovery plans written between passage of the Act and 1993.

These plans include 8 Amphibiatw, 72 Birds, 57 Fish, 58 Invertebrates, 35 Mammals, 135 Plants atui 23

Reptiles covering 388 of the 853 currently listed endangered and threatened species. In most cases, recovery

plans include cost estimates for some of their planned acttoiis. In Section 2, these estimated costs are the

basis for a list which rat^ reviewed recovery plans by cost with all values expressed in constant 1994 dollars.

A brief summary of the review.

Hi^est Plan Cost $88,236,000

Median Plan Cost $367,000

Average Plan Cost $3,059391

Total Cost of Plans $884,164,000

(FarpwpoM>afcoaip>>ten,tfacFafaaiid Wildlife Senrkxlmtcqiiaad $81,411,000 fat cnkngEKtltpcctef bi FY 199S.)

The reader is cautioned, however, thgt these ftpures do not reflect the actual cost of the Endangered

Species Act. Many costs are not revealed in the recovery plan cost estimates. Additional costs include:

Actions called for in recovery platis for which costs are not estimated

Costs of maintaining at present levels, downlisting or delisting for those species which have plans with

interim goals such as 'stabiliiatlon'

Costs of recovery for 466 species already listed but not covered by one ofAc plans reviewed in this

study

Costs of recovery and other associated costs as mentioned above for some fraction of the current 3,996
official candidate species which will be added to the Endangered Species List

Listing aitd delisting of catulidates or delisting species already on the list

Expenditures on any species in this study prior to the approval of its recovery plan

Costs of reduced or terminated business activities and jobs lost as a result of cc»iflict

Increased costs of providing services by federal, state, county or city governments which result firom

conflict

Losses of tax revenue from reduced or terminated business income, personal income or property
devaluation resulting from conflict

Derivative costs of public assistatwe provided to individuab who have lost jobs as a result of conflict

GOING BROKE.' 1
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Section 3 provides a comparison between estimated plan costs and actual government expenditures over

a three year period. Section 4 provides a count of those plans that reveal existing or potential conflicts with

different activities, businesses, etc which could result in higher total costs of implementation. Section 5

provides examples of the types of costs described on the previous page that are generally not reflected in

recovery plan estimates.

During the course of reviewing the recovery plans in this study, several other important findings were

made including:

* Plans often reveal that there is little information about plants or animals coiuidered endangered or

threatened

* Plans often call for additional laws and r^^lations

*
Plans, in conflict with the definition of 'conservation' in the Act, often state that recovery is unlikely

or impossible

* Plans often have criteria for 'delisting' or 'downlisting' which appear unattainable

* Plans routinely call for habitat purchase; often because the land on which a species exists is privately

owned

Section 6 provides examples of these finding^. Notes taken from selected recovery plans demonstrate in

Section 7 that the cost estimates of recovery plans are often incomplete, and these lustes illustrate some of

the findings listed above or are of interest for other reasons. Section 8 offers some brief suggestions for

improvement of current endangered species policy Section 9 provides the outline for a guesstimate of the

cost of implementing the Endangered Species Act, and Section 10 contains comments on the methodology
used in calculating the costs in recovery plans. Finally, the Appendices contain samples of implementation

schedules from several recovery plans and a recovery plan action diagram.

Conclusion

The federal endangered species program is out of control. Expenditures identified in recovery plans

grossly understate the actual costs of recovery because many tasks called for in the plans do not include cost

estimates and none of the costs imposed on the private sector are included. The government has no idea of

the true cost of the endangered species program. Cost estimates in the recovery plans do not correspond to

actual expenditures identified in ESA expenditure reports given to Congress.

Though uiuneasured, the costs of implementing the Act as currently written are in the multi-billions,

yet in over twenty years not a single endangered species has legitimately been recovered and delisted as a

result of the Endangered Species Act.

Rational, balanced decisions on how to allocate resources available for endangered species cannot be

made under the law as presently written.

This study is only a first step toward gaining a (iill understaiding of the costs of the Endangered Species
Act. All figures used in this report are taken from government estimates of the cost of implementing official

recovery plans.

GOING BROKE?
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Recovery Plans Ranked by Cost

TOP 10 SPECIES

1 Atlantic Green Turde $88,236,000
^

2 Loggerhead Turtle $85,947,000^

3 Blunt-Nosed Leopard Lizard $70,252,000^

4 Kemp's Ridley Sea Turtle $63,600,000^

5 ' 8 Colorado Squawfish $57,770,000'*

Humpback Chub

Bonytail Chub
Razorback Sucker

9 Black-Capped Vireo $53,538,000

10 Swamp Pink $29,026,000

GOING BROKE? 3
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Whooping Crane $22,639,000

Florida Pandier 21,438,000

West Indian Manatee 20,849,000

(Florida population)

Bald Eagle (Pacific population) 19,757,000

Guam Broadbill 19,081,000

Guam Rail

Guam Micronesian Kingfisher

Guam Bridled White'Eye
Mariana Crow

Florida Bonamia 16,065,000

Pygmy Fringe Tree

Snakeroot Scrub (Telery

Hii^ilands Scrub Hypericum
Scrub Blazingstar

Scrub Lupine

Papery Whitlow-Wort
Wireweed

Polygonella
Scrub Plum
Carter's Mustard

Florida Ziziphus

>io«j<np

'j:kviVsH*i«'^«pfi*ii

Hawaii 'Akepa

'Aldapola 'au

'O'u
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Red-Cockaded Woodpecker $8^15,000

Blue Pike 7,986,000

Grizzly Bear 7,761,000

Arizona Trout 7,228,000

Leadierback Sea Turtle 7,144,000

California Condor 6,496,000

Bald Eagle (Southwest population) 6,234,000

Kirtland's Warbler 5,643,000

Peregrine Falcon (Eastern population) 5,450,000

Salt Marsh Harvest Mouse 5,332,000

California Clapper Rail

Red Wolf 5,137,000

Piping Pk>ver (Interior Population) 4,969,000

Aleutian Canada (3oose 4,726,000

^t5,K«C^*»-<=^<

Puerto Rican Parrot $3,909,000

Mariana Common Moorhen 3,854,000

Attwater's Greater Prairie-chicken 3,715,000

Black-Footed Ferret 3,546,000

Bald Eagle (Southeastern population) 3315,000

Spikedace

Pahmmp Killifish

Everglade Snail Kite

Mississippi Sandhill Crane

Southern Sea Otter

Pecos Bluntnose Shiner

Lakeside Daisy

Light-Footed Clapper Rail

3,239,000

2,992,000

2,739,000

2,725,000

2398,000

2399,000

2384.000

2,291,000

GOING BROKE? 5
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Small Kauai Thnuh

Lai^e Kauai Thmsh
'O'o

Kauai Akialoa

Kauai Nuknpu'u
'O'u

$2^44.000

LeaatTem
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MackedBobwhite
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Hawaiian Duck
Hawaiian Coot

Hawaiian Gallinnle

Hawaiian Stik

Inflated Heelsplitter

Peregrine Falcon (Arctic^ and Alaskan)

Kearney's Blue'Star

Tnickee Barberry

Maryland Darter

Loach Minnow

Kentucky Cave Shrimp

Roseate Tern

Puerto Rican Whip-Poor-Will

Malheur Wire Lettuce

Niangua Darter

$847,000

^«lKe^r lOire L^t€-

834.000

805,000



700

Kuenzler Hedgehog Cactu»
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Wood Stork
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Nihoa finch

NihoaMiOeifaiid
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Cape Fesar Shiner
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Relict Trillium

Kendall Warm Springs Dace

Schaus Swallowtail Butterfly

Raven's or Presidio Manzanita

Beautiful Goetzea

Snail Darter

Leon Springs Pupfish

Robbins' Cinquefoil

Eastern Cougar

Iowa Pleistocene Snail

McKittrick Pennyroyal
*

Clay-Loving Wild-Buckwheat

Vahl's Boxwood

Ringed Sawback Turtle

$132,000

131,000

128,000

126,000

124,000

124,000

124,000

124,000

123,000

120.000

119,000

118,000

118,000

118,000
Alabama Leather Flower
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Macfarlane's Fonr^'dock
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Dwarf Bear-Poppy

Hawaiian Hawk

Chittenango Ovate Amber Snail

Red Hill* Salamander

Spotfin Chnb

Bnnched AxTOwliead

Plymonth Red-Bellied Turtle

Tennessee Coneflower

Harper's Beauty

Alabama Red-Bellied Turtle

Stock Island Snail

Sandplain Gerardia

Florida Grasshopper Sparrow

$62,000

61.000

61.000

55,000

55,000

54,000

50.000

48.000

47,000

45.000

45,000

44.000

42,000

Noonday Snail

Mountain Golden Heather

Four-Petal Pawpaw
Beautiful Pawpaw

Rugel's Pawpaw

Borax Lake Chub

Persistent Trillium

Painted Snake Coiled Forest Snail

Hairy Rattleweed

Fragrant Prickly-Apple Cactus

ClayPhacelia

Watercress Darter

Florida Golden Aster

37,000

32,000

28,000

26,000

25,000

25,000

16,000

16,000

GOING BROKE? 15
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HffA\A.cV\'iajrt

f\o»vV*uT«xe.

TedurL Mu.55«.l

Alabama Lamp Pearly Mussel^ No Estimate

Appalachian Monkeyface No Estimate

Pearly Mussel

Cumberlaad Bean Pearly Mussel No Estimate

Cumberland Monkeyface No Estimate

Pearly Mussel

Ehtmiedary Pearly Mussel No Estimate

Fme-Rayed Pigtoe Pearly Mussel No Estimate

Green-Blossom Pearly Mussel No Estimate

Orange'footed Pearly Mussel No Estimate

Pak Lilliput Pearly Mussel No Estimate

Pink Mucket Pearly Mussel No Estimate

Rough Pigtoe Pearly Mussel No Estimate

Shiny Pigtoe Mussel No Estimate

Tan Riffk Shell Mussd No Estimate

White Warty Back Pearly Mussel No Estimate

Flattened Musk Turtle No Estimate

Shortnose Sturgeon No Estimate

' QKts shared between the bggerhead turtle and the AdOTOc green wrtle have been

2 Costs have been laken/Tom the 1980 plan. Althoughmanyof the tmks ore similar, the J 985 revision contains /ew

cost estimates. While both />lans name the same areas to be 'protected' or 'secured' oniy the '80 pfan attaches any cost

estimate m these activities.

^
AnunspedfiedpommofdusajnoumisshaTedwithTecoverycostsofotheTseaturtles.

^ The Rea)\>ery Implementation Program for Endangered Fish Species in the Upper Colorado River Basin covets

only tasks in the upper basin excluding Ae San Juan River. Separate plans were prepared for dv Colorado Stiuauifish,

HumfAxick. Chub and Bonytcdl Chub but they were not included in calculations in this report and were treated as a

group here with the ravorback sucker. Recovery costs outside of those covered by the Implementation Program for

t4>per basin fish as referred to in the squawfish plan are not reflected in Ous figure.

5 Arctic Peregrine Falcon— Proposed for delisting. FWS Director Mollie Beatde attributed its recovery to the

banning ofDDT which is unrelated to the Endangered Species Act.

6 McKittrick Pennyroyal— delisted recently as a 'data error" because FWS discovered it was more plentiful than

origmalb believed. It has not been induM in the calcuiaaons for total, average and median costs of recovery plans.

7
PlamhavingnoesiimatedcostsfbcginningwiththeAlaboma Lamp Pearly Mussel) were not included in the

calculations of total, average and median costs.

16 GOING BROKE?
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Recovery Plan Estimates

vs.

Actual Government Expenditures

^
As you refer to the chart on the following page, rK)te that figures in columns A and B are in

constant '94 dollars. Column B reveals some of the government expenditures on selected species

over the three year period 1989 - 1991 and do not reflect any of the expenditures made outside that

period . Column D reveals that some of the species have been listed for more dian two decades.

Column C shows by percentage the large discrepancy between the cost estimates in recovery plans

(column A) and in actual expenditures (column B) during a single three year period. These dis-

crepancies may result from several factors including:

• Many of the costs identified in column B are for activities other than recovery
—such as

actions taken pursuant to Section 7 of the EiuJangered Species Act—^and may not be identi-

fied in a recovery plan

• Many actions called for in recovery plans have no associated cost estimate

• Many actions in plans are deemed 'continuous,' but cost estimates are only provided for a

short, designated period of time, usually three years.

• Many of the actions in recovery plans are likely underestimated

• Many plans have an interim goal such as 'stabilizing a population' and do not reflect the cost

of recovering a species in accordance with the law

Additionally, it is important to note that the figures in column B do not represent a complete

accounting of the total cost of the respective endangered or threatened species over the period 1989

- 1991. These are the orJy figures currently available but do not include any costs borne by the

private sector. Additionally, these costs may not present a complete picture of governmental (fed-

eral, state, county or local) expenditures on the respective species during the three year interval as is

revealed in the report from which they were drawn, 'Tederal and State Endangered Species Expen-

ditiwes, for the Fiscal Years 1991, 1990 &1989, U.S. Fish &. Wildlife Service."

The FWS report states:

"Agoodfcudi effort was made to develop species by species ei^enditures for Ous report.

However, the information presented again this year does not reflect the total gpvemmental

(federal and state) effort toward threatened and erviangered species conservation and

presents an incomplete funding picture ... A signtficani portion of. . . conservation activities

cu all levels include law enforcement, consultation, recovery coordmation, and other actior\s

that are not easily or reasonably funded by species [easily attributed to a particular plant
or animal]. Accountir^g procedures for stcff salaries and operationd, rnaintenance and

other support services are not rvrrmaUy creditable towards individiud species totals. Also,

there exists significant variability among the various federal and state agerur/ reports.
'

"Also not recorded here are the extensive efforts of the private sector; many groups, indi-

viduals, corporations, and others have contributed a considerable amount of resources and

volunteer time towards listed spedes.'

GOING BROKE? 17
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Recovery Plan Estimates vs. Actual Government Expenditures

A B

Recovery Plan Identified

Cost Estimate Government

Expenditures

1989-91

Expenditures Year added

as a % of to Endangered

Recovery Plan List

Cost Estimate

Black - Footed Ferret 3346,000 4.208,000 119% 1967

Red-Cockaded Woodpecker

Higgens' Eye Pearly Mussel

Okaloosa Darter

Indiana Bat

Gray Bat

Masked Bobwhite

Iowa Pleistocene Snail

8315,000
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Conflicts with Endangered & Threatened Speoes ^
The estimated costs in recovery plans do not reflect those costs imposed upon die private sector

by implementation of the Endangered Species Act. Although these costs have not been reliably

measured, they are certainly substantial This (act is often revealed in instances of conflict between

a protected species and some activity in the private sector such as developers and the California

gnat catcher, Idaho ranchers and the Bruneau hot springs snail, Texas farmers and the San Marcos

salamander or Southeastern forestry businesses and the red-cockaded woodpecker. The two col'

umns below may give some indication of the likelihood that a particular activity will come into

conflict with one or more of the endangered or threatened species covered by this study. The left

haiul column is a list of words which were searched for (including derivatives or related words/

phrases) during a review of recovery plans. The right hand column reveals the number of plans in

which a particular word occurred one or more times. For example, 153 plans mentioned die word

'agriculture' or a related word at least one or more times. Therefore, it is likely that more than a

third of the 388 species covered in diis review are already considered in conflict with some agricul-

tural activity or threatened by some possible agricultural activity. In addition to die listed activities,

at least 236 plans called for law enforcement actions/implementation, indicating that the author(s)

perceived some human activity to be in conflict with or pose a threat to an endangered species.

Activity and the number of recovery

plans in which it is mentioned

Agriculture
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Costs this Study Does not Reflect ^
A. Decreases in property values

• The vivid news scenes from last October when wildfires swept through California charring 25,000

acres and destroying 29 homes are something most Americans can easily recall Local homeowners

point out that ESA restrictions made the area more vulnerable to fire. Because of kangaroo rat

habitat, many homeowners could not get permission to clear brush or build firebreaks around their

homes. "My home was destroyed by a bunch of bureaucrats in suits and so-called environmentalists

who say animals are more important than people. The only way to protect against fire is to build a

firebreak, and we weren't allowed to do that," complained rancher Ishmael Garcia. Another area

resident, Michael Rowe managed to save his house by creating a firebreak by discing (removing

vegetation by cutting into topsoil) and clearing a section of his property between the fire and his

home. Months earlier, Rowe had unsuccessfully requested permission from the Fish and Wildlife

Service to build a firebreak. FWS's Carlsbad office denied having ever explicitly told Rowe or his

neighbors that discing wouU break federal law. However, POCS's written response to Rowe's request

said the proposed firebreak posed "potential endangered species conflicts" and that harm to the rat

or its habitat would make him "liable for both state and federal prosecution."

B. Lost jobs as a result of restrictions imposed by the Act

• During testimony to Congress, Professor Brian Gerber (one of the authors of the Forest

Ecosystem Management Assessment Team report which includes the 'Option 9' plan for

resolving the spotted owl issue) was asked about how many jobs wouki be lost as a result of

implementing the plan and forgoing the harvest of 4 bilbn board feet. Professor Gerber

stated that the multiplier would be 16.5 jobs lost per 1 million board feet or a total of 66,000

jobs.

C. Reduced or terminated business activities

• Cindy and Andy Domenigoni, Sacramento farmers, have bst $75,0(X) of their annual gross income
since 1S>90 because of ESA prohibitioiu against farming 370 of their 720 tillable aaes because of

protections afforded the California kangaroo rat.

• Brandt Child plaimed to build a campground and golf course on his property in TTiree Lakes, Utah.

The project, however, was brought to a halt when the Service declared Child's pond to be prime
habitat for the endangered Kaiub Ambersnail. The area was fenced off, people were no longer
allowed on the pond's banks, aiul Child was forbidden to work in the area. He dutifully contacted

FWS one day to report that a flock of domestic geese had taken up residence at his pond which

might result in violations for the geese^ owner if any snails were consumed. FWS requested the

Utah Department of Wildlife and Resources to send someone to shoot the geese, remove their

stomachs and bring the contents to Salt Lake City so they could determine how many snails had
been eaten. But when a state wildlife agent and a Highway Patrolman arrived and saw newsmen and

photographers, they decided not to shoot the geese. When it became clear that the press intended

to stay to see what would happen, the wildlife agent decided that because the geese were domestic

animals, not wildlife, he did not have jurisdiction. Later; FWS devised a new strategy which in-

cluded inducing vomiting in the geese which would provide evklence of si\ails corwumed by the

geuse. The results proved negative. Mt Child has personally estimated his loss at $2300,000.

GOING BROKE? 21
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• An example of the high cost the Act can impose upon the private sector is FWSk jeopardy opinion

to the Shorclands Qjmpany regarding a 740 acre property known as the Baumberg Tract in the San

Francisco Bay area. The property, formerly a salt harvesting facility, has salt laden clays that are

barren, sterile and support ru> v^etation. The Service's jeopardy opinions stated that development

there would endanger the Caliibmia clapper rail, a hen shaped marsh bird, the California least tern,

a water bird, and the salt marsh harvest mouse. Howevei; none of these species inhabits the property

aiul there is no suitable habitat at the site nor any prospect that suitable habitat could naturally

develop. FWS jeopardy opinion stated that global warming will result in the ocearw and, therefore,

San Francisco Bay, rising dozens of feet and as a result existing habitat for these endangered species

would be iruindated and new habitat would have to be created at sites like the Baumberg Tract.

After investing over $12,000,000, the company which had planned to develop the property has now
filed for bankruptcy. FWS had previously identified this property as one of its top acquisition priori-

ties.

• A 37-foot draw down of Idaho's Granite Dam was conducted to test the physical impact of a plan to

recover and manage the sockeye salmon. Thousands of other fish were stranded and killed, a marina

went bankrupt, docks were destroyed, and half a million dollars damage was done to a road in

neighboring Whitman County, Washington. According to the Director of the Port of Lewiston,

physical damage to the port area reached almost $2,000,000 and business kKses were over

$3,000,000. Major General Harrail of the Corps of Engineers has stated that as research progresses a

price tag in excess of a billion dollars "is in fact becoming a pobability."

D. Derivative costs such as support provided to individuals who have lost their jobs as a result

of the Act

• Prtrfessor William McKillop from the University ofCalifbnua at Berkley estimated in 1993 that the

increase of unemployment compensarion resulting from the implementarion of the plan for the

Northern Spotted Owl known as Option 9 to be $745,900,000.

E. Costs to federal, state, county or city govenunents which result from conflict with the Act

• The Act provides that all federal agencies must consult with the FWS when any activity permitted,

funded or conducted by that agency may affect a listed species or designated critical habitat. If the

Service determines that one of these acdviries may jeopardize the existence of an endangered species

or its critical habitat it issues a 'jeopardy opinion' which prohibits the activity from being carried out

as platmed. While FWS does not issue an extraordinary number of jeopardy opinions, the Service

does often provide modificatiotts to actions which the Service terms "reasonable and prudent alter-

ttarives* in order that a party may avoid havit^ a project bkxked entirely. These altemarives can

prove expensive.

• An observatory constructicm project managed by the University of Arizona and conducted in

cooperation with the Smithsonian, the Vatican and the Italian and German governments came into

conflict with the federally listed Mount Graham red squirrel. The site of the controversy is the

Pinaleno Mountains in Graham County; Arizona on Forest Service property. The Mount Graham
red squirrel is a subspecies of the abundant, common red squirrel from which it is distinguished by

such traits as being somewhat smaller than other nearby red squirrels and a "higher pitched chatter

and generally narrower skulL" In a GAG deposidon, FWS biobgist Leslie Fitzpatrick was questioned

about the "reasonable and prudent altemarives" suggested by FWS so that the observatory couM be

constructed without jeopardizing the squirrel's existence. Ms. Fitzpatrick responded:

22 GOING BROKE?
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"...There was some effort made by the Regional Office to suggest features that would

make the development unpalatable to the Forest Service and University. FWS did not

want to take a stand against development but hoped to make their suggestion a poison

pill that would cause the Forest Service to reject development or the University to

abandon the project."

FWS's armual reports on eitdangered species expenditures reveal that the Forest Service has spent

about $800,000 on the squirrel between 1989 and 1990 alone.

F. Losses of tax revenue from reduced or terminated business or property devaluation

• According to the Deputy Qiief Tax Appraiser in Travis County, Texas, property values decreased

some $358,700,000 in 1991 due to the listing of the black<apped vireo and golden-cheeked warbler

to the federal list of Endangered and Threatened Wildlife and Plants. As a result, a shortfall in tax

revenue to the City ofAustin was estimated at $2,100,000.

G. Costs for implementing recovery plans for approximately 466 listed species which are not

covered by a recovery plan in this study

• 289 (plans)
• $3,059,391 (average cost per plan)

= $884,164,000
• 466 (species)

•
(average cost for these plans)

= I doUais

H. Costs of recovery and other associated costs as mentioned above for approximately 3,996
candidate species, some fraction of which will be added to the Endangered Species List

• This fraction, estimated to be in the range of 43% to 60% of all cartdidates by the Inspector

General's 1990 Audit Report, appears in the calculations below for percent of total candidates to be

listed in the future.

• (43%) 1,718 •
(average cost for these plans)

= 1 dollars

• (60%) 2398 •
(average cost for these plans)

= I dollars

I. Listing and Delisting of candidate species and delisting of currently listed species

• In 1990 the federal goven»ment has estimated that to list a single species costs an average of $60,0(X),

while delisting a single species averaged $37,000—that is $97,000 (or $110,580 in 1994 dollars.)

• $42,000 (dollars to delist) • 853 (total number of currently listed species)
= $36 Millton

• $1 10,580 (list and delist) • [(43% candidates) 1,718 to (60% candidates) 2398] = $190-265 Million
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General findings ^
During the course of reviewing the recovery plans covered by this study several other important findings

were made including:

A. Plans often reveal that there is little information about plants

or animals considered endangered or threatened

Examples:

Alabama Lamp Pearly Mussel: "Other aspects of the ecology of this species are totally unknown."

"The historically restricted distribution ofL. mescens and lack of information about changes in vari-

ous stream populations prevents a more precise determination of the reasons for the species's decline."

Atlantic Green Turtle: "More information is needed before detailed distribution maps or estimates of

population number and structure can be made..." "The number of nests deposited in Florida appears

to be increasing, but whether this number is due to an increase in the number of nest or more thor*

ough monitoring of the nesting beeches is uncertain."

Cracking Pearly Mussel: "Because of its rarity little is known of the mussels biology."

Cave Crayfish: "Sufficient data to estimate population size or trends is lacking."

Desert Slender Salamander: "No information is available on the historical distribution of the desert

slender salamander ..."

Flat-Spired Three-Tootfaed Snail: "We do not consider surveys to be extensive enough to provide

reliable population estimates."

Higgins' Eye Pearly Mussel: "The historical distribution of L. higgmsi is difficult to accurately assess

because of the taxonomic problems involving the species complex to which it belongs." "Numerically

L. higgensi may be less rare today than previously thought, but in all probability this reflects a signifi-

cantly greater collecting effort and the ability of a larger number of collectors to identify it."

Hualapai Mexican Vole: "...the subspecies is considered poorly defined owing to limited material

available..."

Kentucky Cave Shrimp: "The very small estimated population size of the species at the time of listing

(approximately 500 individuab) made it stand out as being extremely vulnerable to extinction. Since

the time of listing, new populations have been discovered... Population estimates... range from ap-

proximately 7,000 to 12.000 individuals."

Knowlton Cactus: "...there is inadequate biological data forP. Knowhom..."

Lotusiana Pearlshell Mussel: ".. .practically no information on the life history, population levels, aid

habitat requirements for this species..."

Mona Iguana: "Tlie status of the Mona Iguana prior to... 1972... only can be inferred."
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Noonday Snail: "Essentially nothing is known about the snails biology," "No estimates of population

size have been made since the exact range has never been determined."

Palos Verdes Blue Butterfly: "The historical distribution of the butterfly is unknown..."

Painted Snake Coiled Forest Snail: "Information on the snail's ecology and natural history is almost

cxjmpletely lacking."

Price's Potato Bean: "It is very likely that undiscovered populations of A. priceana exist..."

Puerto Rican Boa: "A lack of population estimates prevents reaching conclusions regarding the sta-

tus of the species."

Red HiUs Salamander: "Comparative data relating temporal trends in population densities are un*

available..."

Virginia Fringed Mountain Snail: "Almost nothing is known about the numbers, population

dynamics or reproduction of P. virgmjanus..."

Virgin Islands Tree Boa: "Population trends cannot be determined because of lack of data," "lack of

available information on this secretive, nocturnal snake precludes formulation of a quantitative re-

covery level."

In at least 79 of the 306 plans reviewed there was some degree of uncertainty regarding the taxo-

nomic classification of an endangered plant or animal.

B. Plans often call for additional laws and regulations or the

employment of legal tools other than the Act

Of the 306 plans reviewed in this study, at least 51 called for or suggested that additional laws or regula-

tions be considered to protect a particular species. Numerous plans called for the application of other laws

such as the Clean Water Act or consideration for the application of other federal laws such as designating a

Scenic River to protect a species. Additionally, numerous plans called for encouraging, requesting or other-

wise ii\fluencing state or lower level governmental entities to pass regulations, employ other laws or enforce

ordinances, such as zoning laws, as a tool to protect listed species.

Examples:

Cumberland Monkeyface Pearly Mussel: "Investigate the use of Scenic River Status, mussel sanctuar-

ies, land acquisition..."

Florida Golden Aster: "Arrange for protection of land through ownership, cooperative agreements with

landowners or other legal measures."

Key Tree Cactus: "Local ordinances should be employed to prevent taking from tuDn-federal lands."

Painted Snake Coiled Forest Snail: "The species cannot be fiilly secure without some control of land use

in the cove." "If landowners are not in agreement, investigate other options for protectii^g habitat."

Blunt-Nosed Leopard Lizard: "Use zoning process and ordinances."
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Swamp Pink: "In addition, die enforcement capability of existing regulations will be strengthened where

possible, and nontraditional avenues for endangered species protection that may benefit Yidonias

(through wetlands legislation, soil erosion control requirements, etc) will be investigated."

C. Recovery Plans often conflict with the definition of "conservation'*

in the Act by statii^ that recovery is unlikely or impossible

The Endarigered Species Act defines "conservation" as the use of all methods and piocedures necessary

to bring listed species to the point at which the Act^ protection is no longer needed. FWS states that, "The

principal goal of the U. S. Fish and Wildlife Service and the National Marine Fisheries Service is to return

listed species to a point at which protection under the Act is no longer required." Several recovery plans,

however, conclude that delisting is unachievable or even not "desirable."

Examples:

Cave Crayfish: "Due to the apparent limited potential for dlscoverirtg new populations, the delisting

objective may never be attainable.*

Florida Scrub Jay: "Because of the extreme usefulness of the Act in this case, it is not desirable to

remove the scrub jay from protection under the Endangered Species Act." "There is no anticipated date

of recovery because it may never be feasible to delist this species."

Mexican Wolf: "...the Mexican Wolf Recovery Team sees no possibility for complete delisting of the

Mexican wolf."

Red Hills Salamander: [delisting] "may not be attainable within the foreseeable fijture because of the

animals small range..."

Ring Pink Mussel: "Ibial recovery is not thought possible."

Spikedace: "Protection of existing population. Eventual delisting, if possible."

Tar River Spinymussel: "Though the ultimate goal is to recover the species xo the point where it can be

removed from the Federal List of Threatened and Endangered Wildlife and Plants, fiill recovery of the

Tar River Spinymussel may ru3t be possible."

Tuberculed-Blossom, Turgid-Blossom & Yellow-Blossom Pearly Mussels: "it is highly improbable, if

and when living specimens of any one of the three subject species are fiaund that... the species can ever

recover to the point of delisting."

White Cat's Paw Peariy Mussel: "...recovery to the point where the species no longer lequires protec-

ticm under the Act is unlikely*
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Plans often have criteria for "delisting" or "downlisting" I

which appear unattainable

Examples:

Iowa Pleistocene Snail: "With a return to glacial conditions it will be resuscitated over the major part of

the upper Midwest, provided its relictual areas are preserved and maintained..."

Mount Graham Red Squirrel: "...at least 100 to 300 years will be necessary to restore Mount Graham

red squirrel habitat."

Stock Island Snail: "Although no estimates of historical population sizes are available, the extant

population is presumed to have been moderately stable in the recent past because its present habitat has

been stable... for the last 40 years... 4.8 acres." Recovery aiteria called for expanding the snail's popula-

tion from the only known 4.8 acre habitat to 20 acres and establishing 30 new populations. "Hopefully

the 'recovered' population would then be able to withstand the major stress of a severe hurricane."

Utah Prairie Dog: "To establish and maintain the species as a self-sustaining, viable unit with retention

of 90 percent of its genetic diversity for 200 years."

E. Plans often call for large scale habitat purchase

Of the 306 plans reviewed, at least 184 call for purchase or 'securirig' of property for endangered species.

Examples:

Blunt-Nosed Leopard Lizard:
" A current target aaeage figure of 30,000 aaes has been established for

the San Joaquin Valley floor, with acquisitions emphasis on optional habitats containing high density

blunt-nosed leopard lizard (BNLL) populations in identified "priority" habitat areas... conflicting land

users will be reduced or eliminated in an effort to restore habitat to optimal condition. Consideration for

delisting would be appropriate when similar objectives have been obtained for adjacent foothill and plain

areas known to contain BNLL populations."

Eastern Indigo Snake: "two 10,000-acre tracts recommended for acquisition: one in GA, one in FL."

Loggerhead Turtle: Recovray criteiia require that "25% of all available nesting beaches (560 km) is in

public ownership. . .

"
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Notes from Selected Recovery Plans

(Dollar hgures mentioned in this section are not ADjuyrED for inflaticw)
^

Common Name: Alabama Lamp Pearly Mussel, invertebrate

Scientific Name: LampsiUs virescens

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: None of the plan's 17 tasks have a cost estimate, including: "Determine. . . present distribu-

tion and status," "Implement rcintroductions," "Locate suitable sites" and "Condua life history

research." The plan states: "Other aspects of the ecology of this species are totally unknown," and

"The historically restricted distribution of L. virescens and lack of information about changes in

various stream populations prevents a more precise determination of the reasons for the species

decline."

Conmion Name: American Crocodile, reptile

Scientific Name: Crocodylus acutus

Taxonomic Status: Species

Recovery Plan Goal: "Due to the nature and the extent of the threats to the crocodile, complete

delisting may never be possible." Reclassification to threatened is the "long term objective."

Notes: Fifteen of the plan's 36 tasks have no cost estimate, including "Acquire suitable habitat"

The plan states: "[Crocodylus acutus] reaches its northern range limit in southern Florida," "Little is

known of American crocodile's behavior pattern or daily and seasonal activity patterns," and 'The

numbers of crocodiles in South Florida during the late Nineteenth Century is unknown, although it

seems likely it was not a common animal." The plan attributes decline to two human activities,

habitat alteration and direct disturbance of crocodiles or their nests. However, the plan states that

knowm human-related mortality from 1971 to 1982 totaled 24 deaths, while 15% of nests in Florida

Bay were destroyed by raccoons in the period 1970 - 1974." The plan also states, 'The effects of

commercial and sport fishing on crocodiles are unknowm...," while one task includes "regulate

commercial fishing in high mortality areas," "Regulate sport fishing, camping, boating and other

public u^ of nesting areas during nesting season," and 'Current human-related factors are clearly

imnatural. . ."

Common Name: Arkansas Fatmucket, invertebrate

Scientific Name: Lompstlis pou/elli

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: According to the plan, "It is not possible to determine costs beyond the first few years. Cost

estimates for the tasks to be conducted over the next three years total $528,000." $200,000 is dedi-

cated to developing a life history.

Common Name: Atlantic Green Turtle, reptile

Scientific Name: Chekmia mydas
Taxonomic Status: Species

Recovery Plan Goal: Delisting in the US
Notes: Plan statements include: "More information is needed before detailed distribution maps or

estimates of population number and structure can be made. . ." and "The number of nests deposited in

Florida appears to be increasing, but whether this number is due to an increase in the ntmibcr of
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nests or more thorough monitoting of the nestiiig beeches is uncertain." According to the plan, egg
clutch counts totaled 736 in '85 . 350 in '86 , 866 in '87, 466 in '88, 559 in '89 and 2,288 in '90;

however, the area of beach measured varied. The ratio of clutches per kilometer surveyed was 0.56

in '86, 1.05 in '87, 0.47 in '88, 0.60 in '89, and 2.26 in '90. Criteria for recovery include 5,000 nests

for 6 years and public ownership of25% of all nesting beaches encompassing greater than 50% of

total nesting activity. Plan tasks include prosecution of "individuals or entities responsible for

hatchling disorientation." Katchlings are believed to be disoriented when they see artificial lights

fiom cars, houses, street lamps, etc. The plan includes c':^astal development, commercial fishing and

marine pollution as major causes of decline but also includes such things as "pedestrian tracks can

interfere with the ability of hatchlings to reach the ocean. . . [as do] physical objects such as beach

chairs. . ." However, the plan also states that raccoons "may take up to 96% of all nests deposited on

a beach."

Common Name: Black Lace Cactus, plant

Scientific Name: Edmocereus reichenbadui aShenii

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: The plan states, "The populations all appear to be healthy and reproducing well."

Common Name: Cave Crayfish, invertebrate

Scientific Name: Canibanis zophonastes

Taxonomic Stattis: Species

Recovery Plan Goal: "£>ue to the apparent limited potential for discovering new populations, the

delisting objective may never be attainable."

Notes: The task to "protect identified properties" has no cost estimate. The plan states, "Sufficient

data to estimate population size or trends is lacking."

Common Name: Chittenango Ovate Amber Snail, invertebrate

Scientific Name: Sucdnea ddttenangoensis

Taxonomic Status: Species

Recovery Plan Goal: 'To protect and ensure maintenance of the self-sustaining colony. . . at

Chittenango Falls. Due to its extremely limited range, delisting may occur only as a result of verifi-

cation of at least five additional self-sustaining colonies of these species. . ."

Notes: The plan states, ". . .an electrophoretic determination of the genetic distance between S.

duttenangoensis and S. ovalis is justifiable, and will help determine the genetic viability and heterozy-

gosity of the population, as well." The plan also states, 'Trampling of the snail habitat and the

snails themselves [by visitors to Chittenango Falls State Park] has been identified as a major threat."

Recovery tasks include: "Restrict access of paric patrons to the population and the habitat" and

"Increase surveillance of patrons and enforce rules to keep them off falls." $24^00 is earmarked for

"limiting access to Falls."

Common & Scientific Names: mammals
Choctawahatchee Beach Mouse, Peromyscus poUonotus ammobates

Pcrdido Key Mouse, P. p. trissylkpsis

Alabama Beach Mouse, P. p. aUophrys

Taxonomic Status: 3 Subspecies

Recovery Plan Goal: Downlisting
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Notes: Plan statements include: "In order to protect prime beach mouse habitat, it may be necessary
to close some areas to human use. . .," "Urge close confinement of cats in vicinity of beach mouse

populations," "Encourage property owners to include restrictive agreements in sales and rental

contracts requiring house cats to be confined," "Monitor activities planned for privately-owned
lands. Through county planning boards, rezoning applications, various permit applications, etc.,

development plans for privately-owned lands should be monitored," and "Develop plan to provide
for disposal of excess animals... contingency plans should be developed to handle any excess mice

that cannot be disposed of by introductions into the wild."

Common Name: Cracking Pearly Mussel, invertebrate

Scientific Name: Hemistena lata

Taxonomic Status: Species

Recovery Plan Goal: "Downlisting. Because of the lack of available habitat for establishment of aU

needed populations, recovery is unlikely."

Notes: The plan states: "Habitat improvement cost for the species' recovery will not be known until

the magnitude of specific threats is determined through research." "The downlisting date cannot be

estimated at this time," and "Because of its rarity little is known of the mussel's biology."

Common Name: Cumberland Monkeyface Pearly Mussel, invertebrate

Scientific Name: Quadnda intermedia

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Eighteen out of 18 "task costs have not been estimated for this plan." Some of the tasks

include: 'Ttetermine. . . present distribution and status," "Survey rivers," "Reestablish populations,"

"Investigate the use of Scenic River Status, mussel sanctuaries, land acquisition..." and "Develop
and implement a monitoring program." The plan states, "...it was reported by Ortman (1918) as a

rare species" and ". . .it was apparently never abundant"

Common Name: Decurrent False Aster, plant

Scientific Name: Bokorda decurrens

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: The plan states, "Natural populations completely disappear and then reappear on a cycle

apparently related to flood and drought"

Common Name: Desert Slender Salamander, amphibian
Scientific Name: Batrachoseps aridus

Taxonomic Status: Species

Recovery Plan Goal: Downlisting with "eventual delisting"

Notes: Sixteen of the plan's 37 tasks have no cost estimate including: "determine necessity of

acquiring land," "Apparently it is a rclictual species that had a wider distribution during wetter

geological epochs," "At this time range, status and systematic affinities of this population are not

known," "No information is available on the historical distribution of the desert slender sala-

mander. . . ," "perpetuation of moist habitat is essential to the salamander's survival," and ". . .since

80% of the watershed is privately owned, additional development is anticipated."
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Common & Scientific Names: Eleven Florida Scrub Plants

Florida Bonamia, Bonamia grarydiflora

Pygmy Fringe Tree, Chionanthus pygmaeus

Snakeroot, Eryngiwm cxmeifoUum

Highlands Scrub Hypericum, Hypericum cumulicola

Scrub Blazingstar, Liatris oWmgerac

Scrub Lupine, Lupinus aridorum

Papery Whitlow-wort. Paronychia duirtacea

Wircweed, Polygpnella basiramia

Scrub Plum, Prunus geniculata

Carter's Mustard, Warea carteri

Florida Ziziphus, Zizip/ius celata

Taxonomic Status: 11 Species

Recovery Plan Goal: There are different goals for each of the species including: "prompt

downlisting. . . and delisting," "downlisting and eventual delisting," and "avert extinction; protect

population." "Recovery cannot be predicted at the present time."

Notes: The plan states, "The biggest expense will be for land acquisition and management" The

majority of costs are mentioned in the plan's Executive Summary and include land purchases for a

National Wildlife Refuge costing up to $14,000,000. Regarding enforcing Section 7 of the Endan-

gered Species Act, the plan states that the "Scrub jay and lizards may provide extra leverage," and a

plan task states, "Use habitat plan for Scrub jays, etc. to benefit plants."

Common & Scientific Names: Five Guam bird species

Guam Broadbill, Myiagrafreycineti

Guam Rail, Railus owstoni

Guam Micronesian Kingfisher, Halcyon drmmnomina drmamomma

Guam Bridled White-eye, Zosterops conspic^latus conspidliatus

Mariana Crow, Corvus kubaryi

Taxonomic Stattis: 3 Species and 2 Subspecies

Recovery Plan Goal: Downlisting

Notes: The plan states, "The major cause of extinction for the Guam native forest birds has been

predation by the introduced brown tree snake."

Common Name: Flat-Spired Three-Toothed Snail, invertebrate

Scientific Name: Triodopsis pJorysayoides

Taxonomic Status: Species

Recovery Plan Goal: Delisting.

Notes: Plan tasks with no cost estimates include "develop and implement management plan" and

"easement or acquisition." The plan states: "Although this species is rare, the genus is widespread in

North America, particularly in the East," "We do not consider surveys to be extensive enough to

provide reliable population estimates," "The species is considered threatened because of heavy

trampling of leaf litter by park visitors," and "Where such agreements are not feasible (or where

unusually significant habitat occurs) easements or acquisition will be given greater consideration."

32 GOING BROKE?



722

Common Name: Flattened Musk TVirtle. reptile

Scientific Name: Stemothenis depressus

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: None of the plan's 8 tasks have costs specified. Plan statements include: "No basLs for

determining recovery costs at this time" and "Accordingly, achievement of the recovery goal will be

a lengthy, complicated and potentiaUy controversial process. All that can be reasonably be stated

now relative to the time required for recovery is that, under the best of circumstances, it will take

more than 3 decades."

Common Name: Florida Golden Aster, plant

Scientific Name: Chrysopsis flaridana

Taxonomic Status: Species

Recovery Plan Goal: "Reclassification... could be considered if three viable populations were

established. . . Delisting could be considered if 20 such population were secured. . . goal is subject to

revision."

Notes: Ten of the plan's 13 tasks have no cost estimates. The ten include: "Arrange legal protection

of land," "Develop methods to expand existing populations and start new ones," and "Conserve

germ plasm." Plan tasks also include: "arranging for protection of land through ownership, coopera-

tive agreements with landowners or other legal measures," and "Manage protected lands. . .

through. . . burning, limited clearing of trees and shrubs and preventing excessive disturbance."

Common Name: Florida scrub jay, bird

Scientific Name: Aphelocoma coerulescens coerukscens

Taxonomic Status: Subspecies

Recovery Plan Goal: The plan states: "Because of the extreme usefulness of the Act in this case, it

is not desirable to remove the scrub jay from protection under the Endangered Species Act," 'The

remaining populations on private land are under constant threat from development Removing the

scrub jay from the endangered species list would eliminate the protection these species are afforded

on Federal land. Therefore, delisting the scrub jay is not a prudent goal for recovery of the species,"

and 'There is no anticipated date of recovery because it may never be feasible to delist this species."

Notes: The plan states: "Once sufficient habitat is protected and basic research is complete, the cost

of maintaining this species will be minimal. . . These costs do not reflect acquisition of land," "Re-

covery Criteria: the following criteria must be met in order to at least maintain the species at its

present status and prevent reclassification from threatened to endangered... 4. [fourth recovery

criterion] Use of scrub jay habitat management guidelines by developers when proposing develop-

ment in scrub habitat," "The lameness and beauty of the bird make it desirable (although illegal) as

a pet, and it is known to have been used for such purposes in the recent past," "Most present scrub

jay populations occur on public lands. These birds are able to survive wherever their habitat has not

been completely destroyed," "Unfortunately, most of the scrub islands favored by Scrub Jays are in

areas of high real estate values," "Scrub Jays have persisted in some areas with no more than a few

scrub oaks by the side of a road, surrounded by pastures, citrus groves, or pine plantations," "People

have been seen with guns in the area along SR AlA, and Scrub Jays would present easy targets."
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Common Name: Fragrant Prickly-Apple Cactus, plant

Scientific Name: Cereus eriophonts fragrans

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: Thirteen of the plan's 17 tasks have no cost estimate. The plan states: "This cactus appears
to reproduce prolifically by seed in the wUd when a seed source and suitable gennination sites are

available" and ". . .[the cactus] can apparently be raised from seed without difficulty. . . each fruit

apparently contains at least 700 seeds."

Common Name: Gopher Tortoise, reptUe

Scientific Name: Gophenis polyphemus
Taxonomic Status: Distinct Population

Recovery Plan Goal: "Prevent endangered listing and delisf

Notes: Minimal figures are reported for "purchase/easement" with the note "costs are to be deter-

mined." The plan states: "The listed population of G. polyphemus could be considered relatively

abundant. . . estimated 10,923 tortoises of > 23 cm carapace length in 252,246 acres of Mississippi;
and 12,900 tortoises of > 23 cm carapace length were estimated to occur in 99,753 acres ofAlabama
habitat west of the Tombigbee and Mobile Rivers," "However, the species is nearing extinction in

an estimated 11,898 acres of Louisiana habitat," "About 80 percent (121,000 hectares) of the avail-

able habitat occurs on corporately owned lands," and goes on stating, 'T)espite the relatively large
number of extant individuals estimated, the long term prospects for survival arc dimming." A
reference document for the plan states: "Private landowners may resist efforts to conserve these

species on their properties because they fear limitation regarding land use."

Common Name: Green-Blossom Pearly Mussel, invertebrate

Scientific Name: EpioHasma torulosa gubemaculum (=dysnomia)
Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: None of the plans 17 tasks have a cost estimate. Tasks include: "Investigate Scenic River

Status, mussel sanctuaries, land acquisition. . .," "Determine. . . present distribution and status,"

"Survey rivers," "Reestablish populations," and "Develop and implement monitoring program."
The plan states, "The species has apparently never had a wide distribution."

Common Name: Hawaiian Monk Seal, mammal
Scientific Name: Monachus sdviumslandi

Taxonomic Status: Species

Recovery Plan Goal: Recovery
Notes: $22,000 thousand per year is the estimate to "collect scats/spews." There is no estimate for

"Lobster feeding trials."

Common Name: Higgins' Eye Pearly Mussel, invertebrate

Scientific Name: Lcanpsilis higgmsi

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Plan tasks such as "Enhancement and restoration of viable reproductive populations" and
"habitat preservation" have no cost estimate. $300,000 of the plans estimated task costs are dedi-

cated to determining the habitat requirements of the mussel. The plan states: "While the literature

indicates that Higgins' Eye was never abundant, it became increasingly rare around the turn of the
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century (Coker, 1919)," "The historical distribution of L. Higpnsi is difficult to accurately assess

because of the taxonomic problems involving the species complex to which it belongs" and, "Nu-

mericaUy L. Higgensi may be less rare today than previously thought, but in all probability this

reflects a significandy greater collecting effort and the ability of a larger number of collectors to

identify it"

Coaunon Name: Hualapai Mexican Vole, mammal
Scientific Name: Mkrotus mexicanus hualptdensis

Taxonomic Status: Subspecies

Recovery Plan Goal: "Protection of existing populations"

Notes: "Criteria for downlisting or delisting the vole have not yet been determined." The plan
states: "All habitats were diminished by drought conditions in 1988 and 1989" and "...the subspe-
cies is considered poorly defined owing to limited material available. . ." The species is one of 12

recognized subspecies of Microtus mexicanus.

Ccmimon Name: Inflated Heelsplitter, invertebrate

Scientific Name: Potamius ivfiatus

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Costs are not included for die following: "Implement plan to restore habitat" and "These cost

cannot be estimated until plans are developed for re-establishment of populations, if necessary."

$600,000 is estimated for developing "life history data."

Common Name: Iowa Pleistocene Snail, invertebrate

Scientific Name: Discus macdintodd

Taxonomic Status: Species

Recovery Plan Goal: The plan "..js intended to provide decision makers with a possible set of

procedures which if implemented will result in changing the status of the Iowa Pleistocene aiail

minimally from endangered to threatened, and feasibly to delisted."

Notes: The plan states: "All snail colonies are on algific talus slopes that mimic environmental

conditions widespread in the Pleistocene but unavailable on a large scale today," "Thus the major
long-tenn cause of decline is cyclic climatic change. The species has survived several such cycles in

the past, however. With a return to glacial conditions it will be resuscitated over the major part of
the upper Midwest, provided its relictual areas are preserved and maintained," and "...slopes show
some damage attributable to foot traffic. Among the instances observed were hunters, casual hikers,

plant and mushroom collectors and researchers on algific slope biota."

Common Name: Kentucky Cave Shrimp, invertebrate

Scientific Name: Paiaemonias gcmteri

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: While several tasks have cost estimates the plan notes that actual total expenditures for the

tasks are "unknown," for example, "Bring sewage treatment facilities up to adequate standards."

The plan states. The veiy small estimated population size of the species at die time of listing (ap-

proximately SCO individuals) made it stand out as being extremely vulnerable to extinction. Since

the time of listing, new populations have been discovered. . . Population estimates. . . range from

approximately 7.000 to 12,000 individuals."
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Common Name: Key Tree Cactus, plant

Scientific Name: Cereus rdjirdi

Taxonomic Status: Species

Recovery Plan Goal: Recovery

Notes: Nineteen of the plan's 45 tasks have no cost estimate. According to the plan, "Local ordi-

nances should be employed to prevent taking from non-federal lands."

Common Name: Knowlton Cactus, plant

Scientific Name: Pediocaaus ktvnukanii

Taxonomic Status: Species

Recovery Plan Goal: Recovery. "Because there is inadequate biological data for P. KnoMiUonii and

because there is only one viable population, downlisting and delisting criteria cannot be established

at this time."

Notes: In the comment section a TNC representative stated, "We certainly encourage the artificial

propagation of Knowlton's cactus, but we want to approve the selection of whoever would be enter-

ing our land to make collections of seeds or taking material for cloning or grafting."

Common Name: Loach Minnow, fish

Scientific Name: Tiaroga cobitis

Taxonomic Status: Species

Recovery Plan Goal: "Protection of existing population. Eventual delisting, if possible."

Notes: The plan states: "Cost of recovery estimated over a minimum 20-year period yields a mini-

mum total cost of $115,000.00 per year. This estimate is in 1989 dollars. The estimate does not

include land or water acquisition."

Common Name: Loggerhead "Rirtle, reptile

Scientific Name: Caretta caretxa

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Recovery criteria includes "25% of all available nesting beaches (560 km) is in public own-

ership. . . and encompasses greater than 50% of nesting activity." The plan states, "It is not possible

to estimate the size of the loggerhead population in the United States if one includes sub-adults."

Common Name: Louisiana Pearlshell Mussel, invertebrate

Scientific Name: Margaritifera hembeli

Taxonomic Status: Species

Recovery Plan Goal: Downlisting

Notes: $600,000 is dedicated to "life history research." The plan states, "With practically no infor-

mation on the life history, population levels, and habitat requirements for this species, an estimate of

the cost of recovery to the point of downlisting is not possible."

Common Name: Mariana Common Moorhen, bird

Scientific Name: Gallinula cMoropsus guami

Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting.

Notes: The downlisting objectives are to protect and manage 975 acres of wetlands for a population

975 moorhens throughout its range at a cost of $3,854,000, or $3,952 per bird.
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Common Name: Mariana Fruit Bat, mammal
Scientific Name: Pteropus mariamms mariarmus

Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting

Notes: The plan states, "It will be necessary for conservation officers, military security police, and

federal wildlife law enforcement agents to work together in a combined effort to eliminate fruit bat

hunting." (Locally, fhiit bats are a delicacy.)

Common Name: Mexican Wolf, mammal
Scientific Name: Canis lupus baileyi

Taxonomic Status: Subspecies

Recovery Plan Goal: "Conserve and ensure survival." The plan states, "...the Mexican Wolf

Recovery Team sees no possibility for complete delisting of the Mexican wolf."

Common Name: Mona Iguana, reptile

Scientific Name: Cydura stejnegeri

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: The plan states, "The status of the Mona Iguana prior to. . . 1972. . . only can be inferred" and

it "probably has been threatened since pre-Columbian times." The plan also states, "...an apparent

increase in juveniles from the last three breeding seasons has been observed. . . These 3 years have

been characterized by above average rainfall, when less egg predation by wild pigs occurs." Plan

tasks include: "Control cat, pig and goat populations through Mona Island, or extirpate if feasible,"

and the plan states, "Cats should be shot on sight, and a vigorous cat-trapping program implemented

as soon as possible."

Common Name: Mount Graham Red Squirrel, mammal

Scientific Name: Tamiasciurus hudsonicus grahamensis

Taxonomic Status: Subspecies

Recovery Plan Goal: 'Stabilize'

Notes: The plan states, "Species status is unknown" and ". . .at least 100 to 300 years will be neces-

sary to restore Mt Graham red squirrel habitat" The Mt Graham red squirrel is "one of 25 recog-

nized subspecies" of the red squirrel. According to the plan, ". . .the Mt Graham red squirrel is a

distinct population that likely deserves subspecies status" and "The Mt Graham red squirrel is

slightly smaller than. . . the other red squirrel found in Arizona. . ."

Common Name: Nellie Cory Cactus, plant

Scientific Name: Coryphctntha minima

Taxonomic Status: Species

Recovery Plan Goal: Recovery. "The criteria for downlisting and/or delisting the Nellie Cory

Cactus have not yet been determined."

Notes: The plan states: "The total population of C. minima is approximately 40,000 to 80,000 plants

over its total known range" and tiie ". . . population appears to be stable. . ." The plan also states,

"Habitat on private lands lacks the protection afforded on public lands. Therefore, actions allowing

direct habitat protection should be considered."
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Common Name: Nichol's TMc's Head Cactus, plant

Scientific Name: Edunocactus horizonthalonius viduM

Taxonomic Status: Subspecies

Recovery Plan Goal: Recoveiy. "The criteria for delisting cannot be established now."

Notes: Nine of 17 plan tasks have no cost estimate. According to the plan, ". . .monetary needs for

agencies other than FWS are not identified and therefor Partm does not reflect the total financial

requirements for the recovery of the species."

Common Name: Noonday SnaU, invertebrate

Scientific Name: Mesodon darki rumuJuiia

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: Tasks for which no cost estimates are provided include: "Manage habitat if needed" and

••Develop management technique." The plan states: "It was listed as threatened in the July 3, 1978

Federal Register because of a proposal to widen US. Route 19 through the Nantahala Gorge," "Es-

sentially nothing is known about the snail's biology," "No estimates of population size have been

made since the exact range has never been determined," and "Human activity in the Gorge has

increased dramatically over the years as the Nantahala River has become a very popular canoeing

and kayaking spot This increase in activity enhances the threat of forest fire or trampling, which

would damage the unusual habitat that the snails need."

Common Name: Oregon Silverspot Butterfly, invertebrate

Scientific Name: Speyeria zerene hippolyta

Taxonomic Status: Subspecies

Recovery Plan Goal: Recovery
Notes: Many plan tasks have no cost estimates and include: "restrict insecticide use," "control

butterfly collection," "restrict use of direct lighting," "implement silvacultural practices," "plant

nursery reared Viola. . .," and "Coordinate FS land use." Only $1,000 is allocated to "secure addi-

tional private lands." The plan states: "There is a relatively laige degree of variation and confusion

surroimding the taxonomy of the genus," "this subspecies is distinguished by a somewhat smaller

size and darker coloration at the base of the wings. . .," "The open meadows on Mount Hebo, an

apparent anomaly, provide the necessary habitat requirement, unlike other inland areas. The precise

reasons are still unclear," "The highly specialized salt-spray meadow habitat within the geographical

range of the Oregon silver spot butterfly was never common," "The early serai community has

always had a patchy distribution, occurring only where. . . or other man-related occurrences (e.g.

grazing, controlled burning) have maintained an open meadow." Some plan actions are "restrict the

use of direct lighting in and around meadows" and "Manage human access to beach areas."

Common Name: Painted Snake Coiled Forest Snail, invertebrate

Scientific Name: Angidspira picta

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Plan tasks such as "Survey potential habitat," "manage habitat if needed" and "develop

management techniques if needed" have no cost estimates. Regarding costs, the plan states, '^o

consideration is given for acquisition of land." According to the plan: the snail "is a geographically
restricted species of a widespread and quite successful land snail genus," 'The snail is considered

endangered because the population is restricted to this one small area," "Information on the snail's

ecology and natural history is ahnost completely lacking," "The species cannot be fully secure
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without some control of land use in the cove," and "If landowners are not in agreement, investigate
other options for protecting habitat"

Common Name: Palos Verdes Blue Butterfly, invertebrate

Scientific Name: Glaiux)psyche lygiamus pahsverdesensis

Taxonomic Status: Subspecies

Recovery Plan Goal: ". . .eventually to reclassify or delist the butterfly."

Notes: Many plan tasks have no cost estimate and include: "Secure and/or protect selected habitat

sites," "Rehabilitate selected coastal sage. . .," "Obtain. . . stock for reintroduction. . .," "Develop and

implement management plans. . .," and "Establish captive breeding program. . ." The plan states:

"The Palos Verdes blue butterfly is morphologically distinguished ftom other races of the widely
distributed species. . .," "The historical distribution of the butterfly is unknown. . .," and "The butter-

fly may be limited by interspecific competition with other lycaenid butterflies..."

Common Name: Pecos Blunmose Shiner, fish

Scientific Name: Notropis simus pecosensis

Taxonomic Status: Subspecies

Recovery Plan Goal: Stabilization

Notes: "If stabilization has been achieved, delisting objectives will be determined in 2002."

Common Name: Plymouth Red Bellied Turtle, reptile

Scientific Name: Pseudemys rubriventris bang^
Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting. "Complete delisting is unlikely due to the limited range of the

taxon."

Notes: The plan states, "In his description, Babcock differentiated between P.r. bangsii from the

nominant race by the relatively high shell of the Massachusetts form. This character is no longer
considered diagnostic and a recent unpublished multivariate analysis of the morphological characters

by Graham and Iverson suggests that the subspecies is invalid. Until this has been recognized the

trinomial will continue to be used in this plan."

Common Name: Price's Potato-Bean, plant

Scientific Name: Apios priceana

Taxonomic Status: Species

Recovery Plan Goal: Recovery
Notes: Plan task costs do not include: "Control invasive species," "Deterasme buffer zones," and "It

is very likely that undiscovered populations of A. priceana exist..."

Common Name: Puerto Rican Boa, reptile

Scientific Name: Epicrates inomatus

Taxonomic Status: Species

Recovery Plan Goal: ". . .determine specific and quantified and recovery goals."
Notes: Only two of 10 tasks have any estimated costs, and all steps are essentially information

gathering. The plan states: 'The Puerto Rican Natural Heritage F^gram Officer gives the species

comparatively low priority due to frequent sighting in adequate habitat," ". . .boas are found in virgin
forest and in areas that exhibit various degrees of human disturbance," ". . .these snakes were very
abundant, frequently entering homes at night in search of rats," "It may be postulated that wide-

spread deforestation in Puerto Rico during the 1800's reduced the population numbers and distribu-
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tion. If so, increased sightings over the past ten years suggests a resurgence," and "A lack of popu-

lation estimates prevents reaching conclusions regarding the status of the species."

Common Name: Puerto Rican Plain Pigeon, bird

Scientific Name: Columba inomata wetmorei

Taxonomic Status: Subspecies. One of "Three races of plain pigeon"

Recovery Plan Goal: Delisting

Notes: According to the plan, "The species is called 'Paloma Boba' (fool pigeon) in Cuba because

of its lack of wariness" and "Biaggi (1970) described its flesh as 'exquisite'."

Common Name: Red Hills Salamander, amphibian

Scientific Name: Phaeognathus hubrichti

Taxonomic Status: Species

Recovery Plan Goal: Downlisting. Delisting "may not be attainable within the foreseeable future

because of the animals smaU range. . ."

Notes: There is no cost estimate to "Determine and implement most appropriate habitat protection

measures." The plan states, "There is no evidence that the animal has occurred outside its present

range within historic times. . ." and "Comparative data relating temporal trends in population densi-

ties are unavailable. . ." The plan also states, ". . .that much of the habitat remaining was owned or

controlled by paper companies (ca. 44%) and that only a tiny amount (61 hectares) was in public

ownership."

Connmon Name: Ring Pink Mussel, invertebrate

Scientific Name: Obovaria retusa

Taxonomic Status: Species

Recovery Plan Goal: Downlisting. "Because of lack of needed habitat for all populations, recovery

is unlikely," Total recovery for the ring pink mussel may not be possible," 'Total recovery is not

thought possible," and "The date of downlisting cannot be determined at this time."

Notes: Plan tasks without estimated costs include "Consider use of land acquisition to protect

species." The plan states: "Habitat improvement costs needed for the species' recovery will not be

laiown until the magnitude of the specific threats is determined through research," "As the species, is

rare littie is known about its life history," and "The species reproductive biology remains basically

imknown..."

Common Name: Roseate Tern, bird

Scientific Name: Stema dougalU dougaUi

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: Initial decline attributed to millinery trade, current threat comes from "large, aggressive

gulls" which take over the best nesting sites and prey on eggs and young. "Only diligent, annual

efforts to discourage gulls have maintained the four major colonies of roseates."

Common & Scientific Names: invertebrates

San Bruno Elfin, CaUophrys mossii bayensis

Mission Blue Butterflies, Icarida icarioides missionensis

Taxonomic Status: Subspecies

Recovery Plan Goal: "The primary objective of this Recovery Plan. . . is to maintain and enhance

existing populations..."
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Notes: Tasks with no cost estimate include: "Secure essential habitat. . . through cooperative agree-

ments, easements or other protective strategies," "Secure selected sites through cooperative ease-

ments or other protective strategies," and "Restore habitat sites." The plan states, "Public ownership

of habitat does not necessarily imply that complex natural processes necessary for maintenance of

the habitat and species will continue to operate."

Common Name: Santa Cruz Long-Toed Salamander, amphibian

Scientific Name: Ambystoma macrodactylum croceum

Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting

Notes: Many tasks have no cost estimate. Recovery tasks include: "Acquire identified habitat,"

'Identify additional habitats for acquisition," "Identify additional upland habitat and acquire," and

"Use zoning process and ordinances." According to the plan, "The former status of the Santa Cruz

subspecies is not known since it was not discovered until 1954 and at that time the only known

population was at Valencia." More have been found since that time. The plan also states, "The

SCLTS is a relict form of a species that was probably widespread throughout much of California

during and immediately after the last Pleistocene ice advance, 10,000 to 20,000 years ago. . ."

Common Name: Shormose Stui:geon, fish

Scientific Name: Adpenser brevirostrum

Taxonomic Status: Species

Recovery Plan Goal: "The Plan is not an end in itself but is designed to serve as a "vehicle" to

restore and maintain the shortnose sturgeon as a viable member of its ecosystem via accomplish-

ments of specific Plan steps that may ultimately achieve the "Goal" of the Plan to remove the species

from endangered status."

Notes: The plan states, "Furthermore, estimating costs of primary plan steps is impossible. . ." No

cost estimate is given for any of the plan's tasks which include: "Determine modifications to im-

prove habitat," "minimize impact to habitat from new projects," and 16 others.

Common Name: Small-Anthered Bittercress, plant

Scientific Name: Cardamme micraruhera

Taxonomic Status: Species

Recovery Plan Goal: Recovery. "The recovery objective is considered an interim goal, because of

the lack of specific data on biology and management requirements of the species."

Notes: There is no cost estimate to "Implement appropriate management techniques as they are

developed from previous tasks."

Common Name: Socorro Isopod, invertebrate

Scientific Name: Thermosphaeroma thermophUus

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: Plan tasks with no cost estimate include: "provide for permanent flow of water" which may

require "fee title purchase," "Provide additional flows of water," and "Easement-acquisition of Ft

Harmony Spring." The species habitat consists of "Im x 2m x 0.03m cement-lined animal watering

tank, a smaller pool and approximately 40 meters of open irrigation pipe." The plan states, "protec-

tion of habitat from harmful contaminants and other negative impacts cannot be guaranteed because

the habitat is on private land."
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Common Name: Spikedace, fish

Scientific Name: Medafuigida

Taxonomic Status: Species

Recovery Plan Goal: "Protection of existing population. Eventual delisting, if possible."

Notes: The plan states, "Cost of recovery estimated over a minimum 20-year period yields a mini-

mum total cost of $11 5,000.00 per year. This estimate is in 1989 dollars. The estimate does not

include land or water acquisition."

Common Name: Stock Island Snail, invertebrate

Scientific Name: Orthaiicus reses reses

Taxonomic Status: Subspecies

Recovery Plan Goal: Delisting

Notes: Tasks with no cost estimations include: "establish accord with habitat owners," "educate

against collecting," "evaluate predation," "Identify and ameliorate social problems relative to rein-

troduction," and "Establish reserve populations and monitor." The plan states: "...hermaphroditic

subspecies currently confined to a small area of about 4.8 acres on stock island, Monroe County,

Florida," "Information relating to the snail's life ecology is scant," "Their heterospecific status is

further supported by the fact that interbreeding between reses and nesodryas is restricted by geo-

graphic separation, although there is a small degree of overlap between the two," "Although no

estimates of historical population sizes ate available, the extant population is presumed to have been

moderately stable in the recent past because its present habitat has been stable and composition for

the last 40 years. However, current and planned developments and renovations on the golf course

will eliminate 1.6 acres of the 4.8 acres of remaining essential habitat Some new habitat is also

being created which may eventually offset this loss." Recovery criteria call for expanding the snails

population from the only historically known 4.8 acre habitat to 20 acres and establishing 30 new

populations. The plan states, "Hopefully, the 'recovered' population would then be able to with-

stand the major stress of a severe hurricane."

Common Name: St Thomas Prickly-Ash, plant

Scientific Name: Zanthoxylum thomasianum

Taxonomic Status: Species

Recovery PlairGoal: "guidance for reversing the decline... and restoring... stable, secure, and self-

sustaining status, thereby permitting... reclassified... and perhaps eventually allowing its removal."

Notes: Twenty of 25 tasks have no cost estimate and include: "Establish conservation easements,"

"Select sites for population introduction," "Assure site protection," and "Determine additional

actions necessary." The plan states, "It appears that even the largest populations are not sufficient to

allow regular pollination and viable seed production" and "If sites proposed are not already on

protected land, steps must be taken to alter the status of such land to provide protection for new

species' populations."

Conmion Name: Swamp Pink, plant

Scientific Name: Helordas bullata

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: $25,000,000 is allocated to habitat purchase. The plan states, 'The majority of extant popu-
lations arc found on private property." According to the plan there are 122 sites, one site widi

ft),000-25,000 clumps, and "Botanists are optimistic that new populations will be found." Accord-
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ing to the plan, "In addition, the enforcement capability of existing regulations will be strengthened

where possible, and non-traditional avenues for endangered species protection that may benefit

Helonios (through wetlands legislation, soil erosion control requirements, etc.) will be investigated."

Common Name: Tar River Spinymussel, invertebrate

Scientific Name: EUiptia stdnstansana

Taxonomic Status: Species

Recovery Plan Goal: "Though the ultimate goal is to recover the species to the point where it can be

removed from the Federal List of Threatened and Endangered Wildlife and Plants, full recovery of

the Tar Spinymussel may not be possible."

Notes: Several plan tasks with no cost estimate include: "Consider use of land acquisition to protect

species" and "encourage establishment of mussel sanctuaries, high quality resource water designa-

tions, and other protective strategies..." According to the plan, the mussel "...has apparently always
had a limited distribution."

Common & Scientific Names: invertebrates

Tuberculed-Blossom Pearly Mussel, Epioblasma torulosa torulosa

Turgid-Blossom Pearly Mussel, Epioblasma turgidula

Yellow-Blossom Pearly Mussel, Epioblasma floretina floretina

Taxonomic Status: 1 Species and 2 Subspecies

Recovery Plan Goal: According to the plan, "The ultimate goal. . . is to locate, maintain, and en-

hance any known populations. . ." and "it is highly improbable, if and when living specimens of any
one of the three subject species are found that. . . the species can ever recover to the point of

delisting."

Notes: The plan states, 'Task costs have not been estimated for this plan."

Common Name: Utah Prairie Dog, mammal
Scientific Name: Cynomys parvidens

Taxonomic Status: Species

Recovery Plan Goal: D' 'isting

Notes: Recovery critena include: 'To establish and maintain the species as a self-sustaining, viable

unit with retention of 90 percent of its genetic diversity for 200 years." The plan states: "Much of

the increase in total prairie dog numbers can be attributed to the phenomenal increase in prairie dog
numbers on private lands in the Cedar and Parowan valleys in the West Desert region," "In 1977, 73

percent of all Utah prairie dog colonies and 81 percent of the prairie dogs were located on private

lands," and "Private land colonies will contribute to the survival of this species but cannot be

counted for long-term survival [of] multigenerational populations due to the inability to ensure their

continued protection from human disturbance."

Common Name: Wginia Fringed Mountain Snail, invertebrate

Scientific Name: Polygfriscus virginianus

Taxonomic Status: Species

Recovery Plan Goal: Delisting

Notes: The plan states: "Acquisition costs may be incurred in future years by contract," "Since

publication of the original description in 1947, this pecuUar land snail has eluded study because of

its rarity, highly limited distribution and secretive habits. As a result, little is known about the life

history of this species," "Almost nothing is known about the numbers, population dynamics or
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reproduction of P. virginianus," "P. wrginianus does not appear headed toward extinction through any

known natural process despite the fact that burrowing habits, a cumbersome shell, small size, prob-

able low reproductive capacity, and stenotype seriously impact its ability to disperse," "...a single

dynamite blast or scoop by a bulldozer could erase the entire colony from its only known station,"

and "Once the owners of this area have been identified, alternatives for protection will be evaluated

and the most practical method of protection, with the funds available, wiU be determined."

Common Name: Virgin Islands Tree Boa, reptile

Scientific Name: Epicrates monensis grand

Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting

Notes: Several plan tasks have no cost estimates including "acquisitions to be determined from

future surveys." The plan states: the boa ". . .has been rarely encountered by scientists, and only 13

specimens are recorded. ..." "The species' absence from Puerto Rico is best explained by wide-

spread extinctions of xeric-adaptcd herptefauna on Puerto Rico during the Pleistocene," and 'Topu-

lation trends cannot be determined because of lack of data." The plan also states: "lack of available

information on this secretive, nocturnal snake precludes formulation of a quantitative recovery level"

and "On small islands with boa populations, mongooses and cats should be eliminated using grids of

live traps and other appropriate methods."

Common Name: White Cat's Paw Peariy Mussel, invertebrate

Scientific Name: Epioblasma siikata deUcata = obliquata pewblitpui

Taxonomic Status: Subspecies

Recovery Plan Goal: ". . .protect only extant population. . . Witii such a low population level and

restricted distribution, recovery to the point where the species no longer requires protection under

the Act is unlikely."

Notes: The plan states, "Costs of land protection (fee acquisition, easement, management agree-

ment) are to be identified." According to the plan, "Since 1970 only three living specimens and only

three recently deceased individuals have been collected," and "The life history of the white cat's paw

pearly mussel is unknown."

Common Name: Wyoming Toad, amphibian

Scientific Name: Bufo hemiot^rys baxteri

Taxonomic Status: Subspecies

Recovery Plan Goal: Downlisting

Notes: According to the plan, "The Wyoming toad is a glacial relic known only from Albany

County, Wyoming" and ". . .no definite cause of decline has been identified." The plan calls for

"compensating landowners for income loss from protective and enhancement measures," and states,

"Landowners should not be expected to incur major income losses to implement protective or en-

hancement measures. . ." as well as that land trades could reduce cost of land acquisition.
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Suggestions for Improvement of Endangered Species Policies

• Establish scientific standarck more strict than 'best available data'

for the listing of plants and animak. In order to add a species to

the endangered species list, information should be verifiable,

reliable, accurate and sufficient for making a reasonable judgment

as to the status of the plant or animal in question.

• Establish attainable recovery criteria in die law and in recovery

plans.

• Allow citizens to file lawsuits to challenge a decision to add a

species to the list. Currently, citizen lawsuits can only challenge

the decision not to add a species to the list.

• Subject the recovery plan process to FACA, the Federal Advisory

Commission Act. Currently, the recovery plan process is specifi-

cally exempt. FACA would force meetings to be announced and

open to the public on recovery plans which include individuals

outside of government service, and it requires certain types of

record keeping.

• Use incentives rather than punitive regulations to encourage

privately owned habitat.

• Establish mechanisms to prevent conflict of interest so that

individuals involved in the listing process do not benefit person-

ally ftom the recovery and recovery planning process.

• Base listing decisions solely on science. Remove "inadequacy of

existing legal mechanisms" as a rational for listing, and raise

standards for what constitutes a "threat" as a criterion for listing.

The fact that a species is found on private property should not be

considered, de facto, a threat.

• Prohibit the future addition of subspecies and populations to the

endangered species list unless by specific Congressional decision.

• Place moratoria on listing, and freeze the FWS recovery, consulta-

tion, permitting, law enforcement and listing budget until FWS
demonstrates success at recovering species and removing them

from the threatened and endangered list rather than simply em-

ploying the Endangered Species Act for national land use control.
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E^4DANGERED SPECIES MaTH ^
• Cost of implementing recovery plans for 388 species

• Cost of activities without estimates

• Cost of implementing recovery plans for 465 species

not covered by this study

• Cost of implementing recovery plans for some fraction

of current 3,996 candidate species (currently over 100/yr

are added to list)

• Cost of governmental expenditures not captured by

recovery plans (listing, delisting, permitting, consultatiori,

mitigation on projects in conflict with Act)

• Cost to Government (federal, state, local) in terms of lost

revenues from lower incomes/property devaluation

• Cost borne by Private Sector

e.g.
- Northern Spotted Owl, California Gtwtcatcher,

Golden Cheeked Warbler, Black-Capped Vireo,

Sockeye Salmorv Delta Smelt, Marbled Murrelet,

Red-Cockaded Woodpecker, etc

$884,164,000

?

BnXION(S)

BILLION(S)

BILLIONS

BILLION(S)

BILLIONS

BILLIONS

Despite the cost not one species has been recovered and then delisted as a direct result of the

Endangered Species Act sirKe it was passed over 20 years ago.
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Comments on Methodology ^
All estimates are taken from recovery plans approved by the US Fish and Wildlife

Service. All figures for plan estimates are in constant (1994) dollars and are rotmded to the

nearest thousand and then ranked in descending order. No estimation of cost was attached

to any plan 'task' other than those estimations included within the plan itself. Within

recovery plans many tasks are deemed to have an annual cost. If some specified time frame

for a task was provided, then the product of the duration and annual cost was included in

the total estimate for the plan.

Task Duration Year

Example: Monitoring 10 years SKJyr
= 50,000 calculated value

Ifno time ofduration was specified then the figure was only counted oikc.

Example: Monitoring unknown SKJyr
- 5,000 calculated value

Although the duration of many tasks is deemed 'contiiiuous' in recovery plans, only

those costs specifically detailed were iiKluded. Many plans identify tasks that are 'ongoing;'

with few exceptions, costs for tasks that had taken place before the plan had been drafted are

not included in the plan estimates. There is a great variation between the manner in which

the "Implementation Schedules" (generally the source for estimated costs of tasks) are

constructed. A good faith effort was made to accurately and conservatively total the costs

which could be identified

Appendices

Samples of Recovery Plan Implementation Schedules:

Blunt-Nosed Leopard Lizard (from 1980 plan)

Blunt-Nosed Leopard Lizard (from 1985 plan)

Salt Marsh Harvest Mouse & Califonua Clapper Rail

Hawaiian Monk Seal

Sample Action Diagram:

Higgins' Eye Pearly Mussel
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ENDANGERED SPECIES ACT
REAUTHORIZATION
THURSDAY, AUGUST 3, 1995

U.S. Senate,
Committee on Environment and Public Works,
Subcommittee on Drinking Water, Fisheries and

Wildlife,
Washington, DC.

INNOVATION, HABITAT RECOVERY, AND PRIVATE
PROPERTY RIGHTS

The subcommittee met, pursuant to recess, at 9:04 a.m. in room
406, Senate Dirksen Building, Hon, Dirk Kempthome (chairman of
the subcommittee) presiding.

Present: Senators Kempthome, Thomas, Warner, Reid, Lauten-

berg, and Chafee [ex officio].

OPENING STATEMENT OF HON. DIRK KEMPTHORNE,
U.S. SENATOR FROM THE STATE OF IDAHO

Senator Kempthorne. Ladies and gentlemen, I'll call this hear-

ing to order.

I'd like to welcome all of you to today's hearing and to say to all

of our panelists who will be giving us their thoughts this morning,
we welcome you and we thank you for being here as well.

Today's hearing seeks out the best and the brightest ideas for

making innovation, incentive, habitat recovery and respecting pri-
vate property, vital parts of the Endangered Species Act, a law that
is now needlessly punitive in its application and enforcement. The"
message—that ESA has too much regulation, too much control, too
much government—has come through loud and clear in the hear-

ings that we have held to date.

People who live with the ESA are angry with how the Govern-
ment uses it against them. The Endangered Species Act has failed

because it relies too often on untested science, problems with ad-
ministrative action, and excludes States and local government from
important decisions. Nearly every witness has said ESA needs

changes, from the unemployed timber worker in Idaho to the Sec-

retary of the Interior, there is agreement that the Act should be
reformed.
At the same time, all of our witnesses want to save endangered

plant and wildlife that make the world we share so enriching. ESA
must be reformed. I have described myself on different occasions as
a pro-business environmentalist. As a result of what I've heard so
far in the hearings, I will tell you that I am also a pro-family envi-

ronmentalist. For too long, the Act has carelessly disregarded the

(749)
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very people who support the goals of the Act itself. The Act must
be repaired or over time it will fall of its own weight.
Today we will hear about a subject which I believe has a great

deal of support from a wide range of persons. For too long, the only
tools Congress gave to Federal agencies to carry out the Act was
the blunt instrument of regulation and the heavy hand of enforce-
ment. But I prefer incentive to punishment. To put it simply, you
catch more flies with honey than you do with vinegar.
We will also hear about the best way to protect habitat. If you

protect habitat, you protect species. But we must be wise in that

protection. Failing to do so, as we will hear, affects water and
water rights and jobs and communities. And some of our witnesses
will say that the Act has several mechanisms for protecting habi-

tat, both on Federal and private lands. Other witnesses will be tell-

ing us how these same mechanisms create delays, increase project
costs without protecting the species, and make unreasonable and
imprudent demands on projects.
The third panel will address what many landowners have discov-

ered, that having an endangered species on your property will only
decrease its value and increase the regulatory restrictions. We will

hear that estimates of the overall costs of habitat programs are

being carefully evaluated by some of our Nation's best economists.
Some believe these costs are small when compared to other pro-
grams of the Federal Government.
But we'll also hear, like we do when two economists meet, that

there are at least three opinions on this matter. This will not be
our last hearing in Washington, DC. But in an attempt to get more
input -from the home districts of this subcommittee's members, our
next Hearing will be in Casper, WY. Considering what we learned
from our last field hearings, I look forward to visiting this city and
hearing the straightforward, the blunt testimony about the real

world effects that the Endangered Species Act has on people, prop-
erty and the conservation of species and habitat.
With that, let me turn to Senator John Chafee, who is the chair-

man of the full Environment and Public Works Committee, and to

acknowledge that he has been in attendance at all of these hear-

ings, as well as the hearings in the field. For that, I'm very appre-
ciative.

Senator Chafee.

OPENING STATEMENT OF HON. JOHN H. CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator Chafee. Well, thank you very miich, Mr. Chairman.

Again, I want to thank you for these hearings that you've held in

connection with the Endangered Species Act. You've really done a
wonderful job. The next one's in Casper, WY, you said? Everybody's
invited, are they?
Senator Kempthorne. Yes, they are, absolutely.
Senator Chafee. On their own, that is.

Mr. Chairman, if there is one issue that has come through in

these different hearings, it is the need for incentives as you your-
self mentioned. If we enact economic incentives to induce land-

owners to protect wildlife and habitat on their property, we get a
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double benefit. We enhance the species conservation and we reward
the landowner and encourage him to do even more.

I've looked over the testimony that we're going to hear today, and
I think there are some excellent suggestions out there. In connec-
tion with other interests I have, I've introduced legislation to en-

courage the conservation of farms and forests and open spaces by
reducing the estate tax burden on farmers and ranchers who have
conservation easements. It seems to me that same theory can be
applied to the conservation of threatened and endangered species
as well.

So unless I am dissuaded by something I hear today, I would be
very much in favor of including many of those incentive provisions
in our reauthorization legislation.
Mr. Chairman, I think it is important to bear in mind that the

voluntary incentive opportunities are important. But also, I believe

strongly we need the ESA requirements to protect species and
habitat. We need carrots, we need more carrots, but I think the

presence of a few sticks is also important.
Several of the proposals to improve the habitat conservation

plans under ESA have a lot of merit. We've already heard from the

Secretary of Interior describing his safe harbor proposal and the
"no surprises" policy. I think there's a lot of merit on this.

I must say, Mr. Chairman, if we're going to do these things, it's

going to cost some money. The 20 percent cut in funding below last

year's level for endangered species activities in the Interior appro-
priations bills is a big step in the wrong direction, regrettably. Nei-
ther the current ESA nor any of the proposed reforms will be suc-
cessful if we can't back them up with actual dollars. Yes, we hope-
fully can do something ia connection with the estate tax. But I

think we're going to need more than that.
So the establishment of a reliable funding framework for the

ESA is a great challenge to all of us if we want to enact legislation
to improve the Endangered Species Act. I look forward to hearing
from the witnesses.
Mr. Chairman, regrettably there is a meeting in connection with

fisheries, ocean fisheries, that is an important one and hopefully a
brief one, that I'm going to have to step out to around 9:30. But
I'll be back right after that, and look forward to the whole hearing.
Thank you.
Senator Kempthorne. Senator Chafee, thank you very much.

Now let me welcome Senator Lautenberg from New Jersey. Senator
Lautenberg, let me personally invite you to come out to Wyoming,
because I know that you do enjoy the West, and certainly there are

great differences between the East and the West. So we'd love to
have you out there.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator Lautenberg. Mr. Chairman, I thank you very much,
and I hope that you will join me in Carteret, NJ, where we can
have an open spaces wildlife review. It may be a little crowded on
a given day, but seriously, we're very proud of our open space and
the wildlife refuges that we do have in New Jersey, surprisingly a
significant number of them.
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Mr. Chairman, I'm pleased to be part of today's hearing on incen-

tives, habitat and, of course, funding. Over the past 6 weeks this

subcommittee, Mr. Chairman, under your leadership, has held a
« number of hearings on reauthorization under the Act. Two conclu-
sions have emerged. First, most Senators, like most citizens, sup-
port the conservation of threatened or endangered species. Second,
most Senators, like, again, most citizens, believe that we can do
that in a more cost-effective manner, and we can do it in a way
which reduces the burdens on private landowners.

That's why this hearing is so important. It's easy to support lofty

goals. But decisions related to incentives, habitat and funding will

determine how well we can translate the Act into action. As origi-

nally conceived the Endangered Species Act focused on preserva-
tion through prohibition.
But gradually we came to realize that providing incentives for

compliance can often be a more effective way to minimize the bur-
dens and maximize the effectiveness of the Act. That's why in 1982

Congress created a
process

to grant protection to private entities

faced with the need to take a listed species as long as it was
deemed incidental to the conservation of the species.

Well, the process isn't perfect. The section 10 habitat conserva-
tion plans can be expensive and take too long. But there are signs
of improvement. From 1983 to 1992, only 14 HCP permits were is-

sued. But from 1992 through June 1995, a total of 75 permits were
issued. The numbers prove that with a little effort, the Act can be
administered in ways which respond to the legitimate needs and
complaints of private property owners.

Now, we can build on the progress that we've made. But we need
to adopt more habitat-based incentives which build landowner and
stakeholder cooperation. We should create a greater sense of cer-

tainty at lower costs for landowners. There are ways to do it, and
I'm sure we're going to hear some of those today. Encouraging vol-

untary participation in conservation agreements, providing tax in-

centives for landowners who promote listed species habitat on their

property, and giving people a greater voice in the process.
But as we heard from the distinguished chairman, those propos-

als will not work unless we fund them. Unfortunately, both the

House and the Senate Appropriations Committee, and I'm a mem-
ber of the Senate Appropriations Committee, versions of the Inte-

rior bill seriously underfund these programs.
Now, if funding isn't increased, the results are all too predictable.

We will be unable to initiate cooperative programs that prevent
listings, the most cost-effective method of recovering species. We
will also slow the recovery of species and reduce the role of the

State and local partners in ESA implementation. Nobody wants
that to happen, but it is. So we ought to explore other ways to find

the money that we need.
We may, for example, want to look at a trust fund. But one way

or another, we should recognize reality. If we want to protect spe-

cies, we have to provide these programs with an appropriate level

of funding. In that context, I'd like to make one final point.
Some believe that reform requires the creation of a statutory

right to compensation for landowners that goes beyond the guaran-
tees of the fifth amendment to the Constitution. Now, even if such
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a policy was justified or required, points that I would dispute, we
simply cannot afford it. The net result is that such proposals use
the legitimate concerns of landowners to gut the Endangered Spe-
cies Act. I cannot and will not support that, and I very much hope
that the committee will not, either.

I thank you, Mr. Chairman, once again, for being so diligent
about the review of the conditions necessary to get an Endangered
Species Act reauthorized.
Senator Kempthorne. Senator Lautenberg, thank you very

much.
With that, let me invite the first panel to please come forward,

which would be Mr. Carl Loop, Mr. R.J. Smith, Dr. Jim Sweeney,
and Mr. Michael Bean. Again, I want to welcome this panel. I've

looked forward for some time now to discussing this aspect of in-

centives.

What I'd like to do, because of the number of witnesses we have,
we want to be sure that we allow appropriate time for everyone,
so that we can have a thorough discussion. We'll use the light sys-
tem here, and as you give your opening comments, again, the green
light means everything's fine, yellow, if you could begin to conclude

your remarks, red, of course.

We'll just use this as a guideline. It doesn't mean we're going to

cut you off immediately. We'll also be using this when we have a
round of questions, so that we can keep moving right along.
So with that, let me first introduce Mr. Carl Loop, who is the

vice president of the American Farm Bureau Federation from

Washington, DC. Mr. Loop, welcome.

STATEMENT OF CARL LOOP, PRESIDENT, FLORIDA FARM BU-
REAU FEDERATION, ON BEHALF OF THE AMERICAN FARM
BUREAU FEDERATION
Mr. Loop. Thank you, Mr. Chairman, members of the committee.

I thank you for this opportunity to speak to you regarding reau-
thorization of the Endangered Species Act.

My name is Carl Loop, I am vice president of the American Farm
Bureau, and also president of the Florida Farm Bureau. I have a
wholesale nursery operation in Jacksonville, FL.
We in Florida are keenly aware of the threatened and endan-

gered species. Our State ranks third in the number of affected spe-
cies. Currently, we have 89 listed as endangered or threatened, 12

species proposed for Federal listing and 288 considered candidates
for Federal listing.

Species locale in our State is probably in line with the reports
which indicate that nationwide, 78 percent of listed species are on

private lands, with 34 percent exclusively on private lands. Most
of this is farm and ranch land. Our farms take pride in producing
food while seeing wildlife on their property.

Unfortunately, the present Endangered Species Act, with its re-

strictions, makes landowners wary rather than proud to have listed

species on their property. Currently, having a listed species equates
to restricted use and loss of value to property.
The American Farm Bureau believes the following changes must

be made when the Endangered Species Act is reauthorized. Private
landowners must be compensated for a loss of property value due
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to regulations of the Endangered Species Act. Species preservation
declared in the national interest should be at national expense.
Voluntary incentives must be given willing landowners who man-

age for species protection. We propose a critical habitat reserve pro-

gram outlined in the material that has been submitted for the
record. Any determinations under the Act must be supported by
sound scientific endorsed evidence and looked at by scientific re-

view. Proposed listings should be accompanied by a species man-
agement plan. Listing must be based on science, and the manage-
ment plan must consider economic and social factors.

Mere modification of habitat should not be considered a taking
under section 9 of the present law. Private landowners must not
be prevented from making use of their property.

Before any action is taken under the Act, the applicable Federal

agency must determine that the benefits of the proposed action out-

weigh its costs. The listing of subspecies or distinct populations
should be limited to only those cases where listing is necessary for

the survival of the species as a whole.
The Act must provide to people whose economic interests have

been adversely affected by any ESA action the same standing and
access to administrative or judicial review of ESA actions as is now
provided to those seeking greater species protection. The Act
should prohibit the filing of citizen suits against private land-

owners by private advocacy groups.
Landowner actions or activities that have minimal or no adverse

impact on listed species should be categorically excluded from sec-

tion 7 consultation requirements and section 9 taking require-
ments. Different protections should be afforded species that are

listed as "threatened" than those listed as "endangered." Protec-

tions and prohibitions applicable to threatened species should be

published on a case-by-case basis as part of a final listing rule.

Private applicants for Federal permits or licenses should be al-

lowed to actively participate in any consultation required by
section

7 of the Act. The purpose and provisions of the Endangered Species
Act should have no greater or lesser importance or priority than
the duty or responsibility of any Federal agency.
Under the current administration of the Act, Federal agencies

are often prevented from performing their statutory duties and
functions because of requirements imposed by the Endangered Spe-
cies Act. Any conflict between the Endangered Species Act and the

mission or statutory responsibility of any Federal agency should be

resolved by the President.
Enactment of these provisions will move the Act back toward ac-

complishing its primary purpose, the recovery of species in danger
of becoming extinct. Moreover, it will accomplish this purpose with-

out creating the bitterness that has marked the listing of some spe-
cies.

We believe the Act can be saved, and made to be more effective.

Changing the focus of the Endangered Species Act from a negative
club to positive incentives is a key element of this process. People
have to respect and protect species because they want to, not be-

cause they have to. A big part of this attitude transformation is a

recognition and respect of private property rights in the Act and by
those administering it.
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Thank you, Mr. Chairman.
Senator Kempthorne. Mr. Loop, thank you very much. We ap-

preciate your comments.
And now Mr. R.J. Smith, who is a senior environmental scholar

with the Competitive Enterprise Institute in Washington, DC. Mr.

Smith, welcome.

STATEMENT OF R.J. SMITH, SENIOR ENVIRONMENTAL
SCHOLAR, COMPETITIVE ENTERPRISE INSTITUTE

Mr. Smith. Thank you, Mr. Chairman, for the opportunity to

present testimony before this committee.
CEI is a non-profit, non-partisan research and advocacy public

policy institute dedicated to the principles of free markets, private
property and limited government. In the area of environmental pol-

icy, we advocate the use of the institutions of a free society to pro-
tect the environment. Those include the use of private property
rights, stewardship, the price system, markets and economic incen-

tives.

We reject the idea that protection of private property rights will

lead to environmental degradation, or for the concerns of this com-

mittee, will harm species and habitat. Indeed, we believe that the
failure of the Endangered Species Act has been a direct result of

the fact that the ESA has harmed people and their property rights.
Our efforts and other efforts to protect property rights and to re-

quire compensation for property owners whose land or property is

taken by the Government for the purposes of the Act, are in no
manner whatsoever an effort to gut the Act or to harm wildlife or
habitat. It is instead a rational and carefully considered effort to

make the Act work for both people and for species.

Many of the most remarkable conservation success stories of this

century were achieved through the full and willing cooperation of

private landowners who had no fear of maintaining species or habi-

tat on their lands because they do not face the loss of the use of
their lands or the economic value of their property as a result of

their good stewardship.
Perhaps the most notable success story was the recovery of the

wood duck, which was rapidly headed for extinction early in the

century. The Friends of the Wood Duck, in the best tradition of vol-

untary association and private conservation, spent much of the rest

of the century asking the Nation's private landowners to allow
them to erect artificial nest boxes for the birds, which had suffered

from both over-hunting and the loss of old bottom land hardwoods
with nesting cavities.

Most landowners were more than willing to help. There was no
downside. If the ducks utilized the nest boxes, the landowners
would not be prevented from using their lands, harvesting their

trees or crops, or operating vehicles within a half mile radius of the
nest side. I would argue, Mr. Chairman, that if we had had an ESA
in 1920, the wood duck would very likely be extinct today instead
of the second most common duck in the eastern fljrway.

Similar efforts by the North American Bluebird Society suc-

ceeded in placing hundreds of thousands of nest boxes in native
habitat to help the three species of bluebirds recover from the loss

of natural nesting cavities to the aggressive non-migratory intro-



756

duced European starlings and house sparrows. These lovely birds

again grace suburban landscapes, farms, and ranch lands largely
because landowners were not penalized for attracting the species to

their lands.

Similar efforts have worked for a wide range of species which can
benefit from additional or improved nest sites and natural habitat
or in degraded habitat. Other efforts, such as the National Wild

Turkey Federation or the Ruffed Grouse Society, have aided land-
owners in protecting or improving the habitat for those species and
many other species which utilize the same habitat.

They all worked, Mr. Chairman, because the presence of the spe-
cies or its habitat was not a liability to the landowner. Unfortu-

nately, the ESA works in precisely the opposite and wrong manner.
The better steward a landowner is the more wildlife habitat he
maintains on one's land, the more likely it is that you will be re-

warded by the loss of the use of or the economic value of your lands
and property. Attempts to harvest one's crops or trees, use one's

land, build a home or operate vehicles near the sites risk fines of

up to $100,000 and/or a year in jail.

Now, that is the worst possible way to encourage landowners to

help protect endangered species and habitat. In fact, it does just
the opposite. It encourages them to get rid of wildlife habitat, to

sterilize their lands. It creates the "shoot, shovel and shut up syn-
drome."
Because of the way the Act operates, it has become a disaster.

It harms people and their property, and it harms species and habi-

tat. It is bad for people and it is bad for species. Over the past half

year a vast amount of time and effort has gone into efforts to find

or create positive incentives to place into the Endangered Species
Act in order to eliminate many of the unintended consequences of

the Act, to end the fear and loathing that so many landowners in-

creasingly have for the Act, and to prevent or curtail the acts of

habitat sterilization.

But this is largely an illusory and self-defeating effort. While

many of these new devised incentives are promising and very inno-

vative, they may have little if nay positive effect. The one incentive

that will work is to remove the perverse incentives, the disincen-

tives in the Act. Remove the penalties for having wildlife and habi-

tat on one's lands. Stop regulatory takings of private lands. Stop
making stewardship a liability. Work with the Nation's private
landowners instead of against them. If you do take their lands,
then pay them compensation, precisely as you do with their lands

that are taken for any other public good.
Mr. Chairman, private landowners are not afraid of wildlife on

their lands. They are afraid of the Feds on their lands. Eliminate
that fear and they will once again be willing to help protect wildlife

and habitat. In most cases, I believe landowners will not require

costly incentives. Removal of the underlying fear of loss of their

lands will again make many of them willing to share their lands

with species and habitat.

However, attempting to sprinkle a dusting of a few layers of in-

centives over regulatory nightmare is simply a convoluted recipe
for continuing disaster, giving how-to booklets, free bird boxes,

seedlings of important habitat trees, or offering to pay landowners
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to producing habitat or species is unlikely to outweigh the costs

and fears of losing the use of their once own land or the value of

one's property.
There are sound reasons why landowners will erect nesting boxes

for screech owls and barn owls on their property or in their woods,
but will not erect a spotted owl nest box, no matter how nicely they
are asked. What does it profit a landowner to gain a small check
for nailing up an owl box if he loses $100,000 worth of trees?

In conclusion, Mr. Chairman, by removing the sword of Damocles
from over the head of private landowners, we can make private
landowners look at the Fish and Wildlife Service again in the same
way they viewed the Soil and Conservation Service and the USDA's
Conservation Reserve Program. The American people will benefit
and the American wildlife will benefit.

Thank you, Mr. Chairman.
Senator Kempthorne. Mr. Smith, thank you very much.
Dr. Jim Sweeney, who is manager of Wildlife Issues, with the

Champion International Corporation, Washington, DC. Dr.

Sweeney, it's good to have you here.

STATEMENT OF JAMES M. SWEENEY, MANAGER, WILDLIFE
ISSUES, CHAMPION INTERNATIONAL CORPORATION

Dr. Sweeney. Thank you, Mr. Chairman, members of the com-
mittee.

I am Dr. James Sweeney, manager of Wildlife Issues for Cham-
pion International Corporation. Champion is one of America's lead-

ing manufacturers of paper and wood products. We own or control
more than 5 million acres of forest lands in the United States,

making us one of the Nation's largest private landowners.
I am also here as a member of the recent dialog that Keystone

held on incentives for private landowners. In my remarks this

morning I would like to offer a brief report of that dialog and a
short statement on Champion's view that incentives, while impor-
tant, are but one part of the reform that needs to be addressed dur-

ing reauthorization of the Endangered Species Act.

Mr. Chairman, I would ask that the full report from the Key-
stone Dialogue and my full written statement be added to the
record.

Senator Kempthorne. It will be.

Dr. Sweeney. Thank you.
The Keystone Center brought together over 30 key individuals

from a variety of organizations including environmental, mining,
ranching and agricultural organizations, non-industrial private
landowners, forest products companies, and Federal and State

agencies. The objective of this dialog was to develop a compendium
of proposals that might serve as incentives to private landowners
to voluntarily contribute to the conservation of threatened and en-

dangered species. Dialogue participants agreed that conserving
threatened and endangered species is an important national goal,
but that species protection is a public concern, and should not un-

fairly burden the individual private landowner.
The dialog process generated a package of 19 potential incen-

tives, ranging from those that may be attractive to the small, non-
industrial landowner to those that might appeal to State or local
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governments or to large corporations. They range from pre-listing
to post-listing situations, from those that improve regulatory cer-

tainty to those that address regulatory flexibility. They also range
in costs. Some are essentially revenue-neutral. Some will need
funding. Others have the potential to generate funds.
The proposed incentives have been grouped into three general

topics. The first looks at increasing voluntary participation
through, for example, pre-listing conservation agreements, tech-
nical assistance and other guidance to landowners, or the provision
of some form of regulatory safety net for landowners who volun-

tarily enhance or create favorable habitat.

The second topic focuses on habitat conservation planning, and
includes such things as providing a short form HCP, providing seed

money for community HCPs, or implementing a no-surprises policy.
The third group is on financial incentives, and includes such

ideas as deferring estate taxes when the estate is managed to pro-
vide habitat for endangered or threatened species, or providing tax
credits for habitat management practices again beneficial to threat-
ened or endangered species, or creating a threatened or endangered
species habitat trust fund.

Now, let me change hats, and offer Champion's view on incen-
tives. The provision of incentives for private landowners is indeed
an important topic. But, it is a topic that needs to be addressed
within the broader discussions on reauthorization of the Endan-
gered Species Act.

Other topics that should be addressed by Congress under reau-
thorization include the need to improve the scientific base for deci-

sions under the ESA, the need for recovery plans to include specific

goals, multiple management alternatives, and steps for delisting.
The need to provide compensation to private landowners where ap-
propriate. The need to clarify the role of habitat modification as it

relates to take on private lands, and the need to prioritize the ex-

penditure of limited funds.
While incentives address some of these issues, they provide at

best only a partial solution. For example, the full package of incen-

tives should reduce the number of times compensation might be re-

quested, yet does not decrease the need for compensation being an

option. While some of the incentives offered will require the use of

better science, they do not address such essential factors as peer
review, the identification of assumptions, and the scheduling of re-

search to address those assumptions.
In summary, I would say that Congress must enact legislation

that not only incorporates appropriate incentives for private land-

owners, but which also addresses the full spectrum of Endangered
Species Act concerns.
Thank you, Mr. Chairman.
Senator Kempthorne. Dr. Sweeney, thank you very much.
Mr. Michael Bean.

STATEMENT OF MICHAEL J. BEAN, CHAIR, WILDLIFE
PROGRAM, ENVIRONMENTAL DEFENSE FUND

Mr. Bean. Thank you, Mr. Chairman, members of the committee.
I am Michael Bean. I am testifying this morning on behalf of the

Environmental Defense Fund.
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I want to begin by saying that everyone at this table and many
others have long noted the need for positive incentives to encourage
and reward landowners to do the sorts of things that would help
in the recovery of endangered species. But that topic's been ad-

dressed at a very abstract level. The idea of incentives has been
embraced as a generality or an abstraction, and not very much in-

tellectual effort has been put into the more difficult task of defining
what those incentives should be and how they would actually work.
The Keystone Dialogue on incentives for private landowner con-

servation, which Dr. Sweeney just briefly summarized, is, I think,
one of the first and most useful efforts to put some flesh on the
bones of that idea. That dialog sets forth a rather extensive menu
of incentive ideas, which I would strongly commend to this commit-
tee.

A couple of facts are worth noting about the Keystone Dialogue.
First of all, it represents consensus among a very diverse group of

people, a group that probably agree on little else about the Endan-
gered Species Act. The second point is that it's quite clear from the
list of ideas in that report that in order to achieve the goals that
the Endangered Species Act has by creating incentives, it will be

necessary to go beyond the four comers of the Endangered Species
Act.

What I mean by that, sir, is it will be necessary to consider a

variety of tax measures, and it will be necessary to consider per-

haps some adjustments in some farm conservation programs. There
are also recommendations having to do with exchanges of Federal
lands. So the point simply is that the dialog participants recognized
that to achieve the Act's goal, you've got to think broadly and not
be confined to the current four comers of the Act.

The last point is, the dialog participants also recognized that if

we're serious about creating incentives, particularly economic in-

centives, for landowners to do the sorts of things that are going to

help in the recovery of endangered species, there will be a price tag
associated with that. Senator Chafee and Senator Lautenberg, in

their introductory remarks, acknowledged that and acknowledged
also that the reductions in endangered species spending are not

going to contribute to our ability to deliver these sorts of incentives.

I want to emphasize, however, that not all the incentives that

are in this report require the expenditure of a lot of Federal money.
In fact, some come with a very small price tag.

Let me focus on three particular ideas that are in this report
that I think I can demonstrate in a real world example how they
would work for the benefit of endangered species. With colleagues
at the Environmental Defense Fund for the last several years, I've

been working in an area of North Carolina called the Sandhills, an
area which has a significant population of red-cockaded woodpeck-
ers, an endangered species.
That particular species has been a federally protected bird since

1918, when Congress passed the Migratory Bird Treaty Act. That

Act, however, did nothing to protect the bird's habitat. As a result,

its numbers continued to decline for a half century until in 1970,
the red-cockaded woodpecker was listed as an endangered species.
It's been protected by the Endangered Species Act ever since.
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Despite that Act's protection of habitat, however, the bird has
continued to decline on private lands, primarily because what the
Act does is to protect existing habitat and creates no mechanism
for restoration or recreation of habitat the bird will need in the fu-

ture.

Recognizing that problem in the Sandhills of North Carolina, and
recognizing that there were many landowners there who were will-

ing to undertake the sorts of land management activities that
would improve habitat for this species, we designed what we call

a safe harbor program, whereby landowners would receive an iron-

clad assurance that if they created the habitat that would benefit
this species they would not incur added legal responsibilities. That
program is in place now.
At the present time, there are a dozen landowners within excess

of 15,000 acres of land who are engaged in negotiating agreements,
some of which have been completed, to secure the protection of
these safe harbor agreements. The result of those 15,000 acres of

land being enrolled in this program is expected to create an addi-

tional 31 groups of woodpeckers in the Sandhills, which is nearly
a 10 percent increase in a population that has otherwise been de-

clining for the last several decades.
The second recommendation, actually two recommendations in

the Keystone Report, have to do with estate taxes. Here again, in

the Sandhills of North Carolina, we witnessed during the life of our

project a classic example of how Federal estate taxes are forcing
landowners to destroy ecologically valuable lands. One of the larg-
est privately owned tracts in the Sandhills was owned by a person
who died within the last couple of years.
That land had been managed very sensitively for its environ-

mental values. It was regarded as one of the most important pri-

vately owned tracts in the region. However, because of Federal es-

tate tax requirements, the heirs to that property are now faced
with the necessity, or virtual necessity, of liquidating most of the
timber assets on that property, which will destroy its ecological

value, to pay the Federal estate tax bill.

The Keystone Dialogue suggests a couple of alternative ways of

approaching that problem so that our Federal estate tax will not

have the pernicious impact of forcing good stewards of land to sac-

rifice what their good stewardship has created.

The last recommendation I want to focus on in the Keystone re-

port has to do with getting more endangered species benefit out of

existing programs like the Conservation Reserve Program, a farm

program. In the six-county area of the Sandhills in North Carolina,
there are at present more than 13,000 acres of land enrolled in

that program, and more than $7 million taxpayer dollars are going
to be spent in support of that 13,000 acres of enrolled land.

The primary benefit will be soil erosion, an important benefit. It

would also be possible, however, to configure the lands in the CRP
program in this area so as to get both the soil erosion benefits and

endangered species benefits. That's not being done at present.
For one thing, the average size of the land enrollment in the

CRP in the six-county area is 21 acres, which is frankly too small

a size to be of any practical value for this particular endangered
species. With some greater attention to enrolling larger tracts, or
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enrolling tracts that are contiguous to protect areas, it would be

possible to get the same soil erosion benefits at no extra costs and

simultaneously get significant endangered species benefits.

So I believe that's another area that is very fertile for your in-

quiry. Thank you very much.
Senator Kempthorne. Mr. Bean, thank you.
I would note that Mr. Bean and I had made a request to the Key-

stone Group for this whole effort. And I appreciate greatly all that

has taken place, and Dr. Sweeney, your involvement with that. So

as we proceed now with our questioning, I will look forward to fur-

ther comment on that.

Before we go to a round of questions. Senator Reid, do you have

any opening comments you would like to make?
Senator Reid. No, thank you.
Senator Kempthorne. We're glad that you're here.

Senator Thomas, any opening comments?
Senator THOMAS. None, Mr. Chairman. Thank you for having

this, and I'm especially grateful and look forward to having a hear-

ing in Wyoming.
Senator Kempthorne. I do, too. Thank you very much.
Let me begin our questions. Mr. Loop, would you expand for me

on the specifics of the Farm Bureau's suggestion for voluntary in-

centives that could be provided under the Endangered Species Act?

Mr. Loop. Senator, we have looked at a number of things. This

is an area that a lot more work needs to be done in. In Florida

we've got a project, we call it perfect partnership, it's an edu-

cational program where we're trying to educate not only the land-

owners on the value of them providing habitat, but educating the

public to the advantage of having wildlife habitat on agricultural
lands. This started because of the panther problem there in Flor-

ida, and the fact that they need to purchase 3 million acres of land

to protect the panther, which is unrealistic. If they had the money
to do it, they couldn't maintain it.

So that's what this started from. We have found this is a very

good program, and we're getting more and more farmers thinking
about incentives. One of the incentives that I haven't heard men-

tioned, a lot of our people said, if we could have a farm plan that

had some length to it, where we knew we could continue to farm,
we could continue to get water consumptive use permits and all the

regulatory things, and had some assurance for a reasonable length
of time where we could go ahead and expand, where we could make
the investments and do those things, that would be a real incentive

to maintain habitat on our property by, you know, you could plant
in mosaics and leave wild areas, rotate, a lot of things you could

do to entice and provide habitat.

But the way it is now, there's just not that incentive there, and
there is some cost in providing this.

Senator Kempthorne. All right. Good, I appreciate that.

Mr. Smith, I found interesting your comments that while we
need to address incentives, we really also need to address the dis-

incentives that are currently in the Act.

Mr. Smith. Yes, sir.

Senator Kempthorne. You've talked about the role of private
conservation in protecting wildlife and habitat. How could private

92-528 96-25
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conservation assist in protecting rare, threatened and endangered
species and their habitat? And do you believe, I don't know that

you've had a chance to look at the report from the Keystone group?
Mr. Smith. Yes, I have.
Senator Kempthorne. Your comments on that report, as well.

Mr. Smith. Private conservation, I think, has a very long, as I

mentioned briefly in my oral remarks, a very long tradition in

America of trying to find ways to uniquely protect wildlife and

habitat, and to do this voluntarily by people who cared about those

resources. This sort of fits into the long tradition in American of

voluntary association, the people who cared about things going out

and trying to do good about something when they were concerned.

This was sor^ of the origin of the National Audubon Society at

the turn of the century, when so many species of birds were dis-

appearing because of the plume hunters. While Audubon did lobby
and try and change laws, they also went out and purchased land

in fee simple, they found the last colonies of many of these nesting
birds and bought them, set them aside as private reserves, and
hired their own private wardens to protect them. The first game
warden or wildlife warden to be killed in the line of duty in the

United States was a private Audubon Society warden by the name
of Guy Bradley.

There's a long tradition, Audubon is still doing those kinds of

things, the Nature Conservancy is doing very similar things today.

Many land trusts who see a need to protect some particular spe-

cies, it could be those species that might have a very limited range,
a very small range in a State or an area, in which there was a lot

of pressure, there might not be much Government money to protect
it. They can often go in and very innovatively buy a conservation

easement to protect it or just get a contractual arrangement with

a landowner to protect these resources, whatever they are.

On top of that, you've had all these efforts to protect various spe-
cies by people who had a concern. The wood duck was the classic

one. You've had some that are just stressed and specialized in pro-

tecting habitat. Those have been largely species that are huntable,
like Quail Unlimited, the Ruffed Grouse Society, the National Wild

Turkey Federation.
But in finding ways to encourage landowners and showing land-

owners how to manage for those species, they've also been able to

manage, this provides an umbrella impact, effect, over lots of other

species that might not have any economic value or have any hunt-

ing opportunities involved. So I think there are an awful lot of

ways in which we have a long history.
I'm afraid that what is happening now, a lot of this is getting

stamped out, pushed to the background because more and more
landowners are afraid now of having wildlife habitat on their land,

and suddenly something being discovered which is going to be list-

ed as threatened or endangered, and then they're going to be shut

down, legitimate operations. I think that would be the worst kind

of approach, and certainly those are many of the problems with the

Endangered Species Act today, of making doing good a liability for

landowners. You don't want to try and protect wildlife in that man-
ner.
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Insofar as the Keystone Report, I was able to participate in the

first half of the Keystone Dialogue. As I indicated in my oral com-

ments, I think that many of the ideas in there are extremely inno-

vative, extremely promising. They are ideas that we've needed for

a long time. I wish when we had first made an emphasis in this

country, an attempt in this country to protect endangered species,
that we had taken those kinds of approaches instead of stepping
in with the regulatory approach, in which we are now bearing the

burden of seeing landowners all across the country now afraid to

do good and actually going out and doing harm by sterilizing their

land.

So I hope that a lot of those incentives in there can be used. My
one concern is that a lot of those incentives may not prove to be

that fruitful if again they are still layered on top of this fear that

landowners have that if they do anything good, if they accept any
of these incentives, that then they are going to be penalized when
endangered species show up on their land. They won't be able to

use their land and they won't get any compensation.
I really think we have to look at first doing something about the

fear that landowners have that they will be penalized for doing

good before we can give them any positive incentives. The one posi-

tive incentive is stop penalizing, stop harming landowners for being

willing to share their lands with wildlife. Let's return to the long
tradition that we've had of landowners working in cooperation with
environmentalists and conservationists to protect our natural herit-

age.
Senator Kempthorne. All right. Mr. Smith, thank you very

much.
Senator Lautenberg.
Senator Lautenberg. Thank you, Mr. Chairman.
Mr. Smith, I was interested in a comment that you made in your

opening remarks when you said that, and please correct me if I'm

wrong, you said that protecting endangered species ought to be

something that one wants to do, and shouldn't have to do. Would

you like to extend what you said?

Mr. Smith. I said I think it's something that most people in

America, most landowners, have wanted to do, have been willing
to do. I think we have a long tradition and history of that. But I

think we are now making them fearful of doing that.

Senator Lautenberg. I think the record might show that you
said that it might, it could, should be voluntary, you shouldn't have
to do it. When I think of the things one has to do, whether it's in

farming or land development, one cannot use certain pesticides,

herbicides, because it's in the general good for the people of our

country at large.
So I think that some volunteerism is a good idea, but I also look

back to the creation of our country, where it says we're a country
of laws, which means everybody kind of has to obey laws for the

good, for the common good. You talked about the voluntary work
of the Audubon Society, Nature Conservancy, people, organizations
I know quite well. How can one compare the work that they do to

that of agriculture and land development in terms of volume of dis-

turbance of the natural habitat? I don't think there is any compari-
son.
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I said earlier in my remarks, I am for incentives. But I think

attitudinally, one has to agree that protecting endangered species
is a national obligation, and that if adjustments have to be made
in terms of compensation, I can understand that and would be will-

ing to review it. I would ask Dr. Sweeny or Mr. Bean, is the Act

currently as it's constructed flexible enough with the habitat pro-
tection provisions in the section 4(d) special rules? Is that too strin-

gent a concern when you look at the whole of the Act, for the land-

owners, as it concerns the landowners? Or is the flexibility already
in the Act?

Dr. Sweeney. Speaking as a private landowner, I think that the

package of incentives that was presented here would indeed pro-
vide some additional flexibility to the Endangered Species Act. Cur-

rently, the private landowner has to interact through the HCP
process to have some form of regulatory certainty brought to bear.

That has proven to be rather difficult at times, and particularly for

the small landowner. So I would think that we should give serious

consideration to some of the additional incentives that we've pre-
sented in this Keystone Dialogue to add that list of options, if you
will, and thereby add some flexibility to the law.

Senator Lautenberg. Mr. Bean.
Mr. Bean. Senator Lautenberg, yes, I think that with the sorts

of incentives that have been recommended in this Keystone Dia-

logue Report, the concerns that some landowners have had about
the Act's impact on them will be dramatically lessened. We will

have a more flexible set of tools with which to achieve the Act's

goals.
I do want to address the point that you made in speaking with

Mr. Smith a moment ago. He gave a list of highly successful, nota-

ble successes in conservation. He left off of his list, of course, the

recovery of the bald eagle and the peregrine falcon, which came
about as a result, principally, of the banning of the pesticide DDT.
Had we waited for voluntary action on the part of cotton farmers
and others who were using DDT in the 1960's and early 1970's,

chances are that we would not have our national symbol with us

today.
So I think it is important to recognize that as valuable as incen-

tives are, and I strongly support all that have been recommended
here, we have to be realistic about what can be accomplished
through voluntary action. I think it's also worth pointing out that

had, in 1972, there been a Federal law that said any Federal regu-

latory action that reduces property values by some specified
amount requires the payment of compensation, very likely cotton

farmers in the south would have been in a position to claim that

the banning of DDT devalued their crop land by more than 20 per-

cent or some similar percentage.
I have no doubt that there would have been agricultural land ap-

praisers who would have testified that the banning of DDT had
that impact on farm values. Had we had a compensation require-
ment such as has been proposed in this Congress, you would have
found yourself facing a great many claims from farmers for com-

pensation for banning DDT. I doubt, in light of those claims,

whether it would have been possible under those circumstances to

ban that pesticide. Yet, the banning of that pesticide, through regu-
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latory action, has in fact made possible one of the most significant
conservation successes in our Ufetimes.

Senator Lautenberg. Mr. Loop, I would ask you whether or not

land enhancement of farmers has taken place as a result of Gov-
ernment programs like irrigation, flood control, things of that na-

ture, infrastructure access to property, roads, etc.?

Mr. Loop. Certainly, there has been appreciation to land values
because of those things. No question about it.

Senator Lautenberg. Thank you, Mr. Chairman.
Senator Kempthorne. Senator Lautenberg, thank you very

much.
Mr. Smith. Could I respond to the comment the Senator made

originally?
Senator Kempthorne. Mr. Smith, yes.
Mr. Smith. I think that if Congress does decide that protecting

the endangered species is a national obligation, that it is a public

good in the national interest, then I feel that as we do with all

other public goods, we should also suggest that the Nation as a

whole, the taxpayers, pay that burden. That is, not unfairly rely to-

tally upon the landowner who happens to be the one person who
has that habitat on his land.

Just as if we decided it's in the public interest to build a highway
somewhere, we see that the landowners are compensated when
their land is taken from them, when they can't use their land and
it's used for a highway. I see no difference between that and telling

a landowner that because you were a good steward of your land

and have wildlife on it, we're now going to turn it into a public en-

dangered species wildlife refuge, and you're going to bear all the

costs. Everything you did in the past to provide this amenity for

the public is simply down the drain and you bear the burden.

Senator Lautenberg. Mr. Smith, would you suggest, I'm sorry,
Mr. Chairman, but I'll relinquish my time in the next round, would

you suggest that therefore the enhancements to property value by
virtue of subsidies, by virtue of farm bank loans, by virtue of other

programs, be thrown into that calculation? It can't be just one way.
There is a special interest that we have in farms, in particular.
Lots of States, including mine, give special tax incentives to people
who maintain their farms.

Part of that, I think, brings an obligation to help protect the en-

vironment. That's why you can't use pesticides of a particular na-

ture, and they are very restrictive in what you do with various of

the farm toxic materials that one handles. It's a two-way street,

Mr. Smith.
Mr. Smith. Sir, one other point.
Senator Lautenberg. Let the chairman run the meeting, not you

and I.

Senator Kempthorne. Go ahead, and conclude your point.
Mr. Smith. I do find it somewhat ironic that when we decide we

want to have a wildlife refuge for waterfowl, just for normal wild-

life, then the Government does not come in and say to somebody
that you have to turn your land over or we're going to take your
land or regulate your land. We buy the land when it's for a regular
wildlife refuge. If endangered species wildlife refuges are so impor-

tant, I don't know why we couldn't also buy the land for them, too.
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Senator Kempthorne. All right. Thank you very much.
Senator Chafee, would you like to

Senator Chafee. No, as I mentioned to you, Mr. Chairman, re-

grettably I had to go to this meeting dealing with fisheries, so I

missed a little bit. But I just will ask Mr. Loop one quick question,
if I might.
Mr. Loop. Yes, sir.

Senator Chafee. I know we have other panels. Mr. Chairman, I

want to say, I've been on this committee quite a while, and I

haven't seen it start at 9 o'clock before, so that's pretty good. My
father always told me that America was made great by men that

got up early, men and women we've changed it to, now.
Mr. Loop, I noticed in one of your points that you wanted the

farmers paid for loss of property values.

Mr. Loop. Yes.
Senator Chafee. That is in some of the legislation in the House.

Starting where, at what percent? Would you have it at 1 percent?

Any percent?
Mr. Loop. We see a lot of figures batted around.

Senator Chafee. You may have covered this. Was this covered?

Mr. Loop. No, I have not covered it.

I think there should be a reasonable percentage where we don't

get into the insignificant cases and so forth. But in Florida, we just

passed one that says 40 percent.
Senator Chafee. Some of the legislation deals with what they

call the affected portion. That says that if you've got 1,000 acres,

just for example, and let's say there's an endangered species on

300, the percentage applies, oddly enough, just to the 300, not to

the total, which all seemed to me rather odd, because if you're re-

stricting it to the percentages affected, obviously you're going to

have a pretty odd percentage.
Mr. Loop. That also comes into play and has a different impact

on small landowners. You know, you can take a small percentage
of a small piece of property and destroy the use of that whole piece.

Senator Chafee. Yes. Point No. 6 that you made there, you talk

about having a cost-benefit analysis. The problem with that is that

obviously you can figure the costs, but the benefits, what's the ben-

efit of a butterfly?
Mr. Loop. I think there has to be some benefits here, and I don't

think all species have the same benefits. I think this has to be

worked into the equation to determine at what cost do we save

these species and what is the benefit of saving them.

Senator Chafee. Well, I think we're kind of on a slippery slope
if we try to ascertain a value, a dollar value, to any of these spe-

cies, even something as magnificent as a grizzly bear or an Amer-
ican eagle. We're all for American eagles, but how do we put a cost

on saving this species? It could be very, very difficult.

I just wanted to point out some of those challenges that we face

once we get into any suggestion of dealing with either the cost ben-

efit or the property problem.
Thank you very much, Mr. Chairman.
Senator KEMPTHORNE. Senator Chafee, thank you very much.
Senator Reid.
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Senator Reid. Would all of you agree that President Clinton, in

exempting 5-acre plots of land, private owners, from the Endan-
gered Species Act, took an appropriate step?

Senator Kempthorne. Why don't we start with Dr. Sweeney?
Senator Reid. Anybody disagree?
Dr. Sweeney. No, I agree with that. I think it's a step in the

right direction to give some consideration to the small landowner.
Mr. Bean. The proposal that has been made has a little more to

it than what you've described. It is a presumption that activities

on 5 acres or less will not adversely affect threatened species. It al-

lows for an overriding of that presumption when circumstances
demonstrate that in fact such activities could adversely affect

threatened species. As long as that's clearly understood, I would
say I think that's probably an appropriate step.
Senator Reid. It, in effect, reverses the presumption that now ex-

ists?

Mr. Bean. That is correct.

Senator Reid. Anyone else disagree with that?
Mr. Smith. I think it's a good idea from the point of view that

it is now being applied to threatened species and this is beginning
to develop, for the first time, the flexibility that was supposed to

be there for threatened species. I think for too long, threatened and
endangered have been treated in exactly the same way. So from
that point of view, I think that's a good step.

Senator Reid. I'd like to follow up on the line of questioning of

Senator Chafee, the chairman of the full committee. Later, there's

going to be a later witness from the University of Texas, or one of

the Texas schools, who's going to testify. As part of the testimony,
they brought the journal from the real estate center at Texas A&M
University. And there's an article in there about endangered spe-
cies.

In there, they talk about some of those in Texas that are listed,

the Mexican long-nosed bat, whooping crane, Louisiana black bear,
Mexican spotted owl, brown pelican, numerous sea turtles. I don't

know if this is what Senator Chafee meant, but the way I inter-

preted it, because I had it in my questions here, I've never seen a
Louisiana black bear, but I'm glad they exist. And I think we_'re a
lesser society if one's gone. Does anyone disagree with that?

Mr. Bean. Senator Reid, I certainly don't. But just for the record,
there is one person who did see a Louisiana black bear, it was
President Teddy Roosevelt. In fact, he rescued a young Louisiana
black bear cub, and as a result, the teddy bear name came into

being. So I think even that aside, your point that all of these crea-

tures are important and valuable is a point I very much agree
with.

Senator Reid. The reason I mention that, we continually hear
about reforming the Endangered Species Act, that we have to have
a cost-benefit analysis. There's always an assumption, I shouldn't

say an assumption, always an insinuation that a lot of these ani-

mals aren't worth anything. I have some difficulty in arriving at

that conclusion. Because I don't think that I can make that judg-
ment.

I think that as we look at revising the Endangered Species Act,
I think we have to look at, I think we have been too species-spe-
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cific. We should look more at an ecosystem, be more concerned
about an area rather than an animal. And in the process, hopefully
do a much better job for them all.

Well, I'd like to have comments from the panel on that.

Dr. Sweeney. I think it's important. Senator, to understand, all

of us feel it's important to address threatened and endangered spe-
cies. It's not one species against another. It's just how we go about

the process. I think the flexibility that might be garnered by seri-

ous review of the incentives here would help us do a better job of

addressing threatened and endangered species.
There are other issues we need to look at, including the incorpo-

ration and use of some of the latest scientific tools that have come
about since the enactment of the Endangered Species Act. Perhaps
some better definition of the recovery plans and so forth. It all re-

lates to how it's done, really not whether or not it should be done.

Mr. Smith. Senator Reid, I would agree with that. I think there

are so many species, and it's going to be so difficult to find the

money and/or the policemen to save everything, that I think it's

contingent upon us to do everything we can to make sure that the

Nation's private landowners who do own a majority of the land in

America are willingly and voluntarily working along with those

people who are concerned about endangered species to make sure

that they have a place. We have to be careful that we don't turn

them against this effort.

Senator Reid. My response to you would be, I agree. But I think,

as Senator Lautenberg said, I think there has to be a balance be-

tween what we have in the way of incentives for private land-

owners, and also some protections for the species themselves to

take some kind of a balance. It can't be, I think it was Mr. Loop
who said, and I wrote this down, should protect animals because

they want to, not because they have to. That system just won't

work. There has to be monetary incentives and some Government
restrictions, or in due time everything would be gone.
Mr. Loop, I interrupted you.
Mr. Loop. Yes, Senator, there's not any species, that if I'm asked

the question, would I like to see it protected or not lose it, that I

would not say yes. But I think we have to look first of all at the

science, and is it really an endangered species. And then I think

you've got to take in the economic and social impact of doing this.

There's a lot of things we would like to do and would like to save.

But is it practical to do it. I think we have to consider those things,

and not just the question, would you like to save this species.

Senator Kempthorne. All right, Senator Reid. Well, Mr. Bean,
did you want to make a comment?
Mr. Bean. I just simply wanted to say, Senator Reid, that I think

your observation is correct I believe that a great deal of positive

conservation action can come about as a result of voluntary action

by private landowners and others. I don't think, however, that a

purely voluntary action or solution to this problem is going to solve

it any more than, for example, relying on purely voluntary action

to reduce traffic fatalities by removing stop signs at intersections,

would do so.
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So I think we have to be realistic about what can be accom-

plished through voluntary measures and what will need some form
of regulatory requirement.
Senator Reid. Mr. Chairman, I'll waive my rights to ask ques-

tions for the rest of the day. I think we really need a response to

the question, I was very interested in it, what do we do about in-

heritance taxes? That was raised as an issue. But there was no an-

swer.
Senator Kempthorne. Let me—when do you have to leave, Sen-

ator Reid?
Senator Reid. We have a vote real soon.

Senator Kempthorne. OK, 10:35. So what we'll do, I'd like to

allow Senator Thomas to ask his questions. But before we break,
I would like to then direct that question. So you might all be think-

ing about that.

Senator Thomas.
Senator Thomas. Thank you, Mr. Chairman. I'll be brief. I'm

sorry I missed the testimony.
The question period, however, has caused me to think that this

is one of the most thoughtful panels that we've had. And I've been
to a few.

I think an important thing in this whole debate, and we've talked

about it here a little bit, we're going to have to start, it seems to

me, to make it useful, with the stipulation that most all of us, or

all of us, want to maintain endangered species. It's easy for both
sides to get away from that and accuse everyone of trying to get

away from doing it. What we're looking for is the better way to do
it.

I have to say to my friend over there that we're not talking about
whether we obey laws or not. That's not the controversy here. Of
course, we're going to obey the law. We also have to talk a little

bit about private property. There is, as well as our tradition of

obeying the law, we have a tradition of protecting private property.
And that's a very important tradition.

One of the hearings we had before, the director of the Wildlife

Service was here, and I was talking about grizzly bears and the

fact that we have reached the target, 2 or 3 years ago, and still

haven't been able to delist them. She said kind of under her breath,

well, they're worth a lot, time doesn't matter. That's not really the

issue. We're talking here about how do we have effective regula-
tion. We're talking about the way we do it, not whether the grizzly
bear is valuable or not. Everyone agrees to that, I would guess. But
it ought not to take 3 years to delist a critter that has passed and
exceeded where we are.

So I'm interested and pleased with what you're saying. Let me
just ask one question, Dr. Sweeney, because it says Doctor on the

front of your thing. Base decisions on sound and objective science.

I went to a hearing not too long ago where there was quite a dif-

ferent view brought by environmentalists, and in this case, people
who were industrial people who had lost jobs and so on. They both
had their own scientists. There were two different views of science.

How do you systematically come up with objective science?

Dr. Sweeney. Therein lies, I think, a very good example of the

problem we face when we're dealing with endangered species. I'm
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sure you're quite aware that whenever we're talking about an en-

dangered species, a rare species, we have limited data. Rarely will

we have all the information we need to honestly say, it's this way
and no other way. So you've got very limited data to work with.
You've also got a very complex ecosystem out there that's dy-

namic and changing. It changes from whether you're in New York
or you're in South Carolina or in the Pacific Northwest. We sci-

entists can look at a set of data, particularly, as I said, if it's lim-

ited, and draw some conclusions. Those conclusions are going to re-

flect the data, they're going to reflect my personal assumptions and
my personal experience as well.

Therein lies the divergence. It isn't that this person's right or
this one's wrong, they have two different perspectives and probably
two different willingnesses to accept risks to the assumptions they
tie to those data.

So what we're asking that you address in reauthorization of the

Endangered Species Act is to provide some standard procedure to

highlight where the data are lacking, to highlight those assump-
tions, and then to schedule specific research to address those as-

sumptions. That's the incorporation of the scientific method into

the process. It should be a standard part of procedure. Right now
we get some of that through public input after a proposed rule is

written.

But then it comes across as being a critique, of what the agency
has done. The agency goes into a defensive mode rather than a co-

operative science mode. If it's part of the standard process, that
will facilitate information coming from other sectors, getting into

the decision and not being challenged as a critique and going into

the defense mode.
Senator Thomas. We don't challenge the integrity of scientists,

but I suspect that if a scientist works for a particular advocacy
group, there is some tendency to emphasize those things that are
attractive to that group that he works for. Is that fair?

Dr. Sweeney. That's fair. Senator. I wrote a paper on this very
topic, the ethics of science versus advocacy, that I'd be glad to

share with you.
I think a scientist has a responsibility, when he presents himself

as a scientist, to give all the facts on both sides of the issue. If I

as a scientist come before you on behalf of a particular trade asso-

ciation or conservation group or what have you, I need to say
where my scientific data stop and where my opinion, professional

opinion, starts.

Senator Thomas. Thank you.
Thank you, Mr. Chairman.
Senator Kempthorne. Let me acknowledge, this is the report

that we've been talking about a great deal this morning, the Key-
stone Dialogue on Incentives to Protect Endangered Species on Pri-

vate Lands, compiled by the Keystone Center. And again, Dr.

Sweeney and Mr. Bean, I appreciate very much your efforts, and
Michael, again in joining with you and our joint request that this

become a reality.
Also included in there is a list of all the participants, which is

a very interesting list. Included in here, and I might just add, this,

I think, is going to be an extremely important tool in our whole ef-
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forts as we rewrite the Endangered Species Act. In Chapter 3, we
talk about the inheritance tax. Of course, at different hearings
we've talked about that. The concept that if a landowner were to

grant an easement, a conservation easement, that the tax liability
could be deferred as long as that agreement is in effect. Also, there

is one other aspect, and that would be the gifting of the easement.
So could you address now, anyone, your thoughts on that inherit-

ance tax, and is that an important tool that ought to be included
in the Endangered Species Act?
Mr. Bean. I'll be happy to address it. I do think it's a very impor-

tant tool. There are actually two recommendations in the Keystone
Report on this subject. One would allow a gift of a conservation
easement after death. Under present law, a landowner, in order to

reduce his estate tax liability, has to convey a conservation ease-

ment prior to death. If he fails to do so through inadvertence or

any other reason, it's too late once he dies to avoid the full con-

sequences of the Federal estate taxes. One of the proposals would
allow the executor, with the consent of the heirs, to make a gift- of

the conservation easement, and thereby reduce the estate tax bur-

den.
Conservation easements, however, are permanent property inter-

ests. There are some landowners who are risk averse and who are

reluctant to part with a permanent property interest, because they
are worried about the future. There might be an illness or some
other contingency in the future that necessitates them having the

full value of their land.

So one of the other recommendations in the Keystone report is

to allow landowners in that circumstance to be able to defer the

tax, the estate tax, on a piece of property, if they are willing to

enter into and to maintain an agreement for endangered species
conservation on that land. As long as they honor that agreement,
the tax is deferred. If in the future they decide they want out be-

cause of an illness or any other reason, they can get out, but at the

cost of paying the tax that has been deferred.

So that's the second option that the Keystone report offers. I

think they are both very constructive ways to address this problem.
I would point out, with respect to the second option in particular,

the price tag for this is, at least according to our preliminary analy-

sis, exceedingly small, a few million dollars a year in terms of re-

duced receipts to the Federal Treasury. I believe the perception of

this on the part of farmers, ranchers and other land rich and cash

poor landowners will be that it's a very attractive opportunity for

them.
Senator Kempthorne. Mr. Bean, I think you stated it was about

$4 million?
Mr. Bean. That is our preliminary estimate, that's correct.

Senator Kempthorne. Who calculated that, and who has re-

viewed that?
Mr. Bean. That has been calculated by my colleagues at the En-

vironmental Defense Fund based on data provided to us by the IRS
with respect to the current receipts to the Treasury, based on Fed-

eral estate tax receipts based on land. We made some assumptions
about what percentage of lands are likely to have endangered spe-
cies and be the subject of endangered species conservation agree-
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ments, assumptions that I think are generous in terms of inflating
the actual costs. Even with those assumptions, though, the price

tag, the annual reduced receipts to the Treasury, is as low as you
had suggested.
Senator Kempthorne. Dr. Sweeney, we've heard a very good

identification as to the program itself. Put your industry hat on. Is

this worthwhile?
Dr. Sweeney. The incentives that we have developed as a pack-

age, some of them fit some people, and some fit others. The estate

tax reform concepts probably fit best the small, private landowner
or <i company that is run by a small family, something like that.

It really is not going to be, let's say, very attractive to a large cor-

porate landowner. It just won't fit into that category.
Senator Kempthorne. Mr. Loop, how about the farmers of Amer-

ica?

Mr. Loop. A lot of small farmers have a real problem, and can't

pass farms on because of inheritance tax. There needs to be some
relief here. We would hope that this would be addressed under tax

reform But if it's not taken care of, then I think it would be a good
incentive in this list of incentives to help with the endangered spe-
cies.

Senator Kempthorne. All right.
Mr. Smith.
Mr. Smith. I agree, it's a very important consideration of protect-

ing endangered species habitat, just for seeing that large contig-

uous areas of private land holdings are not broken up on the death

of the current owners.
Senator Kempthorne. On this aspect of taxes, any other Senator

with a question on that?
Senator Reid. I just want to make sure a member of the Finance

Committee is listening closely.
Senator Chafee. I'm listening very closely, and applauding. The

only tax bill we'll have come up this year will be with the reconcili-

ation, as you know, in the Finance Committee. It's interesting that

Senator Dole and some others have a bill in dealing with farm land

increasing the exemption for both farm land and closely held small

businesses, family owned small businesses.

I think it's interesting, Mr. Chairman, and I don't dispute the fig-

ures Mr. Bean gave. It's relatively modest to do something here. I

hope we call get encouraged to do something about this. There are

several members of this committee who are on the Finance Com-
mittee.
Senator Reid. The bill, reconciliation, will not be controversial

anyway, so why not just throw this in it?

[Laughter.]
Senator Kempthorne. Just a couple more questions. Dr.

Sweeney, again in the report, we talk about the safe harbor provi-

sion. Of course, again, we have discussed the fact that we ought to

codify that if it's a good thing.
In the report, it states that the safe harbor should be used to

protect landowners from restrictions as a result of the migration of

new species onto the land, but not for species that are already in

residence on the land. My question is, why did you come to that

conclusion?
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Dr. Sweeney. It's either new species that might move into the
habitat that's been created, new in the sense of different species,
or "new" in the sense that the species may occur in the area, but

just didn't occur on your property. You have a responsibiUty, as you
go into the "safe harbor" agreement, for the endangered species
that are already there.

That's your basehne responsibihty. They are already there for

whatever reason. For example, in the Pacific Northwest, we might
have a tract of property that has one or two spotted owls over here,
but a large tract of property that's 40, 50 years old, that is not cur-

rently occupied or under the influence of the regulatory circle of the

spotted owl.

We may make the decision, or want to make the decision, that
we'd like to carry that tract of land on a longer rotation because
we can grow some timber products as opposed to fiber products. Or,
because we may want to look at increasing the bio-diversity in the
area. We call these our wildlife habitat units; they are designed to

increase the structural diversity in the landscape. But we're hesi-

tant to do so, because by growing these habitats to the longer
70-, 80-year rotation, we could develop a tract of spotted owl habi-
tat and attract owls into that acreage that currently is not encum-
bered.
But when we get a spotted owl, under the current regulations,

it would be encumbered. And that is a disincentive.

Senator Kempthorne. So let me restate it, then. The whole idea
of a safe harbor is to say that if you have particular habitat that
would be conducive to an endangered species, and you set aside,

then, a portion of that land, that will become habitat. The rest of

your private land, you do not have restrictions, correct?

Dr. Sweeney. No, sir. The safe harbor applies to the particular
area of land that you've made the agreement for. For this piece of

land, we might develop, like I say, a safe harbor agreement, that
we're going to carry our property into this longer rotation. The ben-
efit to the species is, it may use it. We may carry it 70, 80 years,
and over time, keep it on a 70-, 80-year rotation. And by that way,
provide some additional owl habitat that otherwise would not be

provided.
But we retain the right to harvest the timber when we feel it's

necessary to harvest the timber, even if the spotted owl has mi-

grated now into that area. But it relates only to that tract of land
that we've got the agreement for. Outside of that area, if we're

doing other things, we're still under the standard regulations of the

Endangered Species Act.

Senator Chafee. Could we use some specifics? Let's say you've
got 1,000 acres. You've got 300—and it's all timber—^you've got 300
acres with a spotted owl in it. No, let's make it easier. Let's make
it 100 acres. So you enter an agreement with the Department of

Interior that you will set aside this 100 acres for the spotted owl.

As I understand it, on the other 900 acres, now you're free to do
what you want with it. If a spotted owl shows up in it, you might
notify Interior to try and get it out of there in some fashion, but

you can do what you want with the other 900 acres. Isn't that the

way the system works?
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Mr. Bean. I think I can make this a little more easily under-

stood, Senator. Basically, the safe harbor concept says to a land-

owner, we're going to tell you exactly what your current endan-

gered species obligations are, if any. You may not have any current

endangered species obligations. But whatever they are, the safe

harbor agreement is going to tell you what they are. Then the

agreement is going to go on to say, in return for your doing things
that are going to improve this habitat for endangered species and
result in the use of this habitat by endangered species beyond cur-

rent use, we will assure you that you will not increase your obliga-
tions from what they currently are.

So for the landowner who has no current endangered species ob-

ligations, it is a way of saying to him, in return for your improving
the habitat, even if endangered species use that habitat in the fu-

ture, you will be free to undo those improvements in the future, be-

cause your baseline responsibility, your current responsibility, is

zero.

For the landowner who may have, on a corner of his property,
a spotted owl or red-cockaded woodpecker group, current regula-
tions of the Fish and Wildlife Service say that so much habitat has
to be kept in a certain condition for that pair of owls or that group
of woodpeckers. The safe harbor agreement for that landowner
would allow that landowner to carry out improvements on the rest

of his property that may result in additional owls or additional

woodpeckers but no additional legal obligations.
Senator Chafee. And he can clear cut the other land.

Mr. Bean. He can clear cut in the future should he wish to.

Senator Chafee. The other thing Senator Kempthorne was ask-

ing about, what's the other word they used besides safe harbor? No
surprises. If you're dealing solely with the red-cockaded woodpecker
and then along comes something else endangered, the butterfly,

you're protected from that, too, are you not, under the safe harbor?
Dr. Sweeney. If under the safe harbor agreement you agreed to

do X habitat management that would improve the habitat for the

species, if that habitat is indeed the habitat of the butterfly, yes,

you're protected against the butterfly. The butterfly is using a dif-

ferent component of the habitat that you had really not entered in

or created or enhanced.
Senator Chafee. You hadn't thought about it.

Dr. Sweeney. You'd be outside it.

Mr. Bean. In North Carolina, where we have this functioning
safe harbor program in place, the way in which that works, the as-

surance that the land owner gets is applicable with respect to all

listed species and all candidate species that might be listed in the

future. There is, however, a recognition that some properties may
not be appropriate for safe harbor agreements, because of the an-

ticipation that some other species may be disadvantaged by that

agreement, in which case that landowner will probably be unable

to negotiate an agreement with the Fish and Wildlife Service.

But that situation hasn't arisen. It's a theoretical possibility.

That typical situation is that a landowner there enters into an

agreement. His obligations are identified by virtue of the Fish and
Wildlife Service's existing rules for the red-cockaded woodpecker.
His future obligations under the Act will not increase as a result
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of his doing anything on his property pursuant to that agreement
that increases its habitat value.

Senator Kempthorne. Dr. Sweeney and Mr. Bean, would you re-

spond, then, to what Mr. Smith said. Because to characterize, I

think Mr. Smith said all these incentives are well and good, but

they do not release the landowner from the fear of the future regu-
lations that may impact the land. Is that correct, Mr. Smith?
Mr. Smith. Yes.
Senator Kempthorne. So how do you answer that?

Mr. Bean. Well, with respect to the safe harbor agreement, the

landowner receives a permit under section 10 of the Endangered
Species Act, which gives him the right to incidentally take endan-

gered species on his property in the future, so long as he doesn't,

so long as his actions don't reduce his habitat below his baseline

as I've described.

For the landowner who's got a zero baseline, that is, a landowner
who enters into the agreement with no existing endangered species

responsibilities, the permit allows him to incidentally take every-

thing in the future, should he choose to do so. So he's got in his

hand a permit from the Fish and Wildlife Service that gives him
the legal right to incidentally take. So he should have no fear of

any future requirement to maintain what he has voluntarily cre-

ated.

Senator Kempthorne. Mr. Smith, a response?
Mr. Smith. I think one of the things I would like to see on all

of these kinds of programs, whether it's safe harbors or no sur-

prises, or any new innovative programs that come out, is that they
are fully spelled out in the Act, they are part of the law, so that

we know that what you have here is the rule of law, and this is

not some temporary, capricious flexibility that's found in the Act in

order to get the Act reauthorized, and then during the next Admin-
istration or the next Congress, the flexibility can work back the

other way. That would be one concern I would have.

Senator Kempthorne. I would agree with that. Mr. Loop, any
comment?
Mr. Loop. No comment on that.

Senator Kempthorne. All right. Final question, then I'll allow

the panel to have their rest. Dr. Sweeney, this is a very, very inter-

esting list of participants.
Dr. Sweeney. It is.

Senator Kempthorne. This is a real cross section. Are you
pleased with this report?

Dr. Sweeney. Yes, I am. I think we had a very, very strong dis-

cussion, very interesting discussion. During the two 2-day meet-

ings, we had experience being brought from a very broad sector of

people. I think we pulled together 19 visible incentives, 18 of which
we reached consensus on. The other incentive, disagreement cen-

tered on how it's presented, and not the basic idea.

Senator Kempthorne. Right. Mr. Bean.
Mr. Bean. I fully concur. I take my hat off to all the participants

in the group. We came from diverse backgrounds, and as I said in

my testimony, I doubt that we agree on much else about the En-

dangered Species Act. But we were willing to put aside differences
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on other issues and try to find common ground on this important
area of incentives. And we did that.

Senator Kempthorne. So all members of this panel will be sup-

portive and look forward to a component of incentives as part of the

reauthorization of the Endangered Species Act? All right.
Mr. Smith. Insofar as we still have this problem with compensa-

tion for landowners, is my remaining concern.

Senator Kempthorne. I appreciate that. You've been an excellent

panel. May I invite you, as well as the next two panels, that as you
hear things this morning that we didn't get to fully explore, if you
have additional comments or thoughts, please pen those to us. Be-

cause we're looking for that sort of input. I thank you very much.
I would invite the second panel to please come forward.

All right, ladies and gentlemen, we will continue this hearing.
Let me welcome this panel. We look forward to your testimony.
This particular panel will be discussing the section 7 critical habi-

tat and conservation plan aspect of the Endangered Species Act.

I will just note for you that probably in just a few moments you
may hear bells go off, meaning that a vote will be in progress in

the Senate. What we're going to do is. Senator Chafee will go over

and vote, we're going to try to do a tag team and keep the hearing

moving. So if you see us step out for a couple of minutes, it's not

because of disinterest, but we just want to keep things moving
here.
With that, let me introduce Mr. Mike White, who is the General

Counsel for Hecla Mining Company in Coeur d'Alene, ID.

Mike, welcome, nice to see you again.

STATEMENT OF MICHAEL WHITE, VICE PRESIDENT AND
GENERAL COUNSEL, HECLA MINING COMPANY

Mr. White. Thank you, Mr. Chairman. I thank the members of

the committee for the opportunity to be here today.
As the chairman has indicated, my name is Michael White. I'm

vice president and general counsel for Hecla Mining Company.
We're a 105-year-old company based in Coeur d'Alene, ID. Our op-
erations are comprised primarily of precious metal production, but

we also have a significant segment of industrial minerals oper-
ations throughout the United States, but primarily in the West.

To summarize my testimony, which I intend to submit to the

committee today, I did touch on a number of areas in the ESA
which Hecla Mining Company believes should be the subject of re-

form. These include limiting the breadth of definition of species,

critical habitat, stricter guidance for best scientific data standard,

including peer review and private sector input, economic impact
considerations being mandated in the Act at the various decision

points, compensation for taking of private property, and the intro-

duction of an irreparable harm standard for citizen suits with re-

spect to injunctive relief.

However, Mr. Chairman, my testimony primarily focuses on sec-

tion 7 of the Act, section 7(aV2) specifically, and the consultation

requirements under the Act, or section 7. We believe that the com-

bination of section 7(a) consultation obligations and the citizens

suit provisions providing for injunctive relief, at least as currently

interpreted by the courts, creates an unfavorable and unworkable
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and primarily unpredictable environment for investment in the
west and resource development in most of the western United
States. Because much of the resource development, specifically

mining and timber, is on Federal ground or managed by the Fed-
eral Government, almost in every case, there is a Federal agency
approval required.
This approval process, at least as interpreted under section 7 by

the courts, requires a multiple consultation process, not only for

new projects, but for continuing projects in the form of reinitiated

consultation. These multiple consultation requirements present
companies like Hecla with the real possibility that if consultation

is reinitiated after a project goes into production, and the agencies
do not comply with the consultation obligations set forth in section

7, the projects into which millions of dollars have been invested can
be shut down and the sole basis of that injunction is the failure of

consultation, and a finding of a mere possibility of harm to threat-

en species or critical habitat.

These unworkable processes under the Act, particularly section

7, include multiple consultations with the various Federal agencies. -

These occur not only on the project level, but the forest plan, and

may occur on the drainage level, particularly when it relates to, in

this case, endangered salmon.

Also, the reinitiated consultations are mandated on each of these

levels, when new species are listed, species are upgraded, and new
information is made available concerning critical habitat designa-
tion. So at each juncture, you may initiate, or consultation may be

reinitiated, which leaves open the opportunity for injunctive relief

as happened in Idaho.
The entire process, coupled with the opportunity for antidevel-

opment interests to seek injunctive relief under the citizens suit

provisions, has a significant impact and causes unreasonable

delays in new and ongoing resource projects with little or no evi-

dence that adverse impact has actually occurred for threatened or

endangered species or for critical habitat. We only need turn to an

example of this in Idaho last year, or earlier this year, in the Pa-

cific Rivers Council case.

In that case, the Pacific Rivers Council filed for injunctive relief

under the Endangered Species Act, asserting that the Forest Serv-

ice and the National Marine Fisheries Service had failed to initiate

or complete required consultations on land management plans for

six national forests in Idaho in response to listing two species of

salmon under the Endangered Species Act. The plaintiff sought to

shut down all current and prospective mining, road building, rais-

ing and logging activities within at least one-third of the State of

Idaho.
Based on the prior Pacific Rivers decision in Oregon, which

related to the same issues, the Idaho court held that the Federal

agencies failed to comply with the required consultation under sec-

tion 7(a)(2), and the court issued an order halting all future and

ongoing operations within these six national forests.

Hecla Mining Company has a mine within one of these national

forests. It's called the Grouse Creek Project. It is a project that cur-

rently employs about 120 people, the largest employer in Custer

County, ID. We invested, along with our joint venture partner, ap-
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proximately $120 million into the project. We went through a very
detailed, complicated and long environmental permitting process
for the project, including going through the NEPA or EIS process.
We went through a consultation process for all threatened or en-

dangered species, which include certain salmon species. Our project
was determined, not to likely affect endangered salmon. We also in-

creased or improved habitat for salmon by increasing some of the

availability of habitat along the drainage along which our project
was located.

The injunction was issued in January of this year, and it was
only after a significant amount of pressure from citizens of Idaho,
from county, State and Federal representatives that the impact of

the injunction was avoided, when the parties to the action, the Fed-
eral Government and Pacific Rivers Council, stipulated to the stay

pending the completion of Federal consultation. I think what's im-

portant is this happened in the face of no finding or evidence that

the failure of the Government's action, either with respect to the

initiation or continuing consultation, had any adverse effect on the

endangered salmon or its habitat.

Mr. Chairman, I thank you for the opportunity to testify and ad-

dress these important issues. I am of course available for questions.
[Additional information submitted by Mr. White for the record

follows:]

POTENTIAL AMENDMENTS TO THE ENDANGERED SPECIES ACT

1. Add new section 7(a)(5) [16 U.S.C. § 1536(a)(2)]:

Consultations under subsection (a)(2) of this section shall be based upon the

best scientific data available at the time the consultation is conducted. Sub-

sequently developed or obtained information, or subsequent listings of spe-
cies or designations of critical habitat under this chapter shall not affect the

adequacy of a previously completed consultation under subsection (a)(2).

2. Add new section 11(g)(6) [16 U.S.C. § 1540(g)(6)]:

Injunctive relief shall be available under subsection (g)(1) of this section

only upon a showing by the plaintiff that the
activity sought to be enjoined

will cause irreparable harm to a listed species or to aesignated critical habi-

tat.

3. Add new definition to section 3 [16 U.S.C. § 1532]:

The term "irreparable harm" means an actual physical disturbance to the

environment that is likely to injure or kill a listed species or is likely to

irreparably damage designated critical habitat.

Senator Kempthorne. Mr. White, thank you very much. Let me
just note for the record that Mr. White comes from a long line of

involved citizens. Both his father and grandfather served in the

U.S. House of Representatives, Compton White, Sr., and Compton
White, Jr. So Mike, we appreciate your being here today. This is

not foreign turf to you.
With that, let me introduce Mr. Sherl Chapman, who's executive

director of the Idaho Water Users Association in Boise, ID. Sherl,

welcome.

STATEMENT OF SHERL L. CHAPMAN, EXECUTIVE DHIECTOR,
IDAHO WATER USERS ASSOCIATION, INC.

Mr. Chapman. Thank you, Senator. I do appreciate the oppor-

tunity to be here at this hearing.
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For the record, the Idaho Water Users Association is an organi-
zation that represents irrigation districts and canal companies, mu-
nicipahties and agribusinesses throughout the State of Idaho.

I want to talk today just about a couple of issues, because of our
time limitations. I have submitted written testimony which I as-

sume will be put into the record.

Senator Kempthorne. Yes, in fact, let me just make note, all of

your written testimony will be made part of the record. So if you
want to just highlight the key points, that's helpful.
Mr. Chapman. I'll try to do that.

Senator Kempthorne. I probably owe you 60 seconds for that lit-

tle blurb.
Mr. Chapman. The two issues I want to talk about today relate

to water allocation and State primacy, and then the section 7 con-

sultation issues. The appropriation doctrine, the first in time, first

in right doctrine, is what has seen us through in the western
United States for many, many years, well over 100 years. That's

the only way that we've been able to eliminate the chaos that oc-

curred in the early years when water was just taken by whoever
was on a ditch or whoever was on a stream.
Without the appropriation doctrine we would have had continued

chaos, and most of the water issues would have been settled as

they were in the early years, and that was with a gun or a shovel,
and a lot of acrimony. Today, we settle most of those in the courts,
with no less acrimony, I'm afraid.

The problems that we have seen recently is that over the last

several years, because of the Endangered Species Act and the list-

ing of species, we've seen the Federal bureaucracy suggest that
first of all, the Endangered Species Act is the supreme law of the

land which usurps even congressional authorizations, second, that

existing contracts between water users and the Federal Govern-
ment can be abrogated in the name of the endangered species, and
last, that water may be taken for endangered species when the Sec-

retary of the Interior decides it's necessary.
Such pronouncements, obviously, have created a great deal of

paranoia in the West. Many of our folks are still concerned that

there is a war on the west, as has been suggested in some of the
earlier discussions back about 6 or 8 months ago. We in Idaho are

deeply involved in the water allocation issue because of the listing
of a number of salmon stocks and mollusks in the Snake River sys-
tem. National Marine Fisheries Service has asserted that major
quantities of water needed to be taken from the State of Idaho for

preservation of these species.
In fact, each year for the last several years, between the National

Marine Fisheries Service and the Corps of Engineers, they've taken
well over 2 million acre feet of water out of Idaho and sent it down-
stream in various experiments, both spill, flow augmentation and
other types of programs. Because of the demand for water and the

uncertainties in the existing ESA, we're deeply concerned about the

continued viability of our water resource.

In order to eliminate such uncertainty, we would suggest that in

the new ESA that clear language be inserted to provide for an or-

derly process in the determination of recovery measures necessary,
and that a definitive be procedure outlined in the Act describing or
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prescribing the procedures required for acquisition of water, if

found to be necessary.
A critical element of this, and this is an element that's been dis-

cussed earlier, is that the Federal Government be required to sup-
port their proposed actions with verifiable scientific information,

subject to public and peer review. This, we believe, will help go a

long way toward laying to rest some of the questions over whose
scientist really knows what's going on and are they bought and
paid for, as you discussed just a few minutes earlier.

A good example of this is, with regard to the salmon, the Na-
tional Marine Fisheries Service retained a number of scientists sev-

eral years ago under its so-called Bevin team to come up with a

recovery plan. When that plan didn't fit exactly what they wanted,
it was kind of set aside. Now the recovery measures that are pro-

posed by National Marine Fisheries Service are being criticized by
the Bevin team. So we don't know whose scientists to believe,
whether they're accurate, whether they're not accurate. Getting
this information out in the public for discussion is the only way
we're going to be able to get to it.

With regard to the water allocation and State primacy, it is our
belief that both substantive and procedural State law must be fol-

lowed if water is found to be necessary for endangered species. To
do otherwise will lead to nothing but litigation and conflict, and
there won't be any clear winners. States ought to be involved in the

development of reasonable and prudent alternatives in order to

minimize socioeconomic impacts, and to smooth the process, to

make it acceptable from the bottom to the top as well as from the

top to the bottom.
The second issue, and I'll try to be brief, relates to section 7 con-

sultation. While we've not had significant section 7 consultation in

the State of Idaho on water resources at this point in time, it does
loom on the horizon. NMFS has included 427,000 acre feet of water
from the upper Snake River basin irrigation reservoirs as part of

their 1995 through 1998 biological opinion.
The Bureau of Reclamation, to its credit, has filed a change in

nature of use application with our State under the existing State

law. Because of the conflicting science that I mentioned earlier, the

water users of the State feel that these applications are in error,
that the water will not be beneficial, and we have protested them,
over 80 entities have protested those water rights.
The relationship of these applications to section 7 consultation is

really not very well understand. But just within the last 2 weeks,

representatives of the National Marine Fisheries Service have met
with me and met with water users around the State, and suggested
to us very clearly that if we did not cooperate with the Bureau of

Reclamation in obtaining the 427,000 acre feet, that they would in

fact require section 7 consultation on each and every dam and res-

ervoir in the Upper Snake River basin, and that we would not be
able to store irrigation water each spring so long as consultation

was continuing, and that the target flows they've set in the State

of Washington were not met. We don't feel that section 7 ought to

be able to be used as blackmail to obtain natural resources for en-

dangered species.
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There are many other areas of the Endangered Species Act need-

ing revision. You're giving it a very careful consideration, I'm really

encouraged by this committee. Contrary to popular belief, western
interests are not interested in plundering our resources. Ranching
and farming are natural resource uses based on diversity. We rec-

ognize diversity probably as well as any sector of the economy and

society in the Nation.
We're willing to work with Congress. We do not support repeal

of the Act. We do support a revised Endangered Species Act. It can
be a good law, it can be a flexible law, and we'll all be the better

for it. Thank you.
Senator Kempthorne. Mr. Chapman, thank you very much.

Now, Mr. Steve Quarles, who is with the Endangered Species Co-

ordinating Council and the American Forest and Paper Association

here in Washington, DC. Mr. Quarles, welcome.

STATEMENT OF STEVEN P. QUARLES, COUNSEL TO THE EN-
DANGERED SPECIES COORDINATING COUNCIL AND AMER-
ICAN FOREST AND PAPER ASSOCIATION

Mr. Quarles. Thank you, Senator.
I am appearing on behalf of the Coordinating Council which rep-

resents over 200 associations, companies and individuals and nine

labor unions. Among the Council's members from your State, Mr.

Chairman, I'm happy to say, are the Intermountain Forest Indus-

try Association, the Idaho Mining Association, Idaho Wool Growers

Association, and Idaho Cattle Association.

Recently, I had the privilege of serving as counsel for the private

parties that brought the Sweet Home lawsuit. And it is with that

case that I would like to begin my discussion of habitat conserva-

tion on private lands. Contrary to the widespread but erroneous

perception, the plaintiffs in that lawsuit challenged neither the

concept of the protection of habitat as a critical element in species

conservation, nor the authority in the Endangered Species Act to

provide habitat protection.
The lawsuit opposed a single regulation of Fish and Wildlife. In

that rule, the agency defined the word harm in the section 9 take

prohibition to grant itself a sweeping mandate to compel habitat

protection on private lands. Unquestionably, the Endangered Spe-
cies Act provides for the protection of habitat. But that protection
arises from three other sections of the Act, not section 9—section

7(a)(1), section 7(a)(2), and section 5. Let me emphasize that two
out of the three of those sections provide for protection of habitat

on private lands, but with landowner protections missing in the

section 9 take prohibition.

Despite the Supreme Court's ruling in Sweet Home upholding
that Fish and Wildlife Service regulation, we believe Congress will

not countenance this blatant elevation of a single word in a 30 page
statute—a word added in the Senate as a technical amendment--
to authorize and enforce Federal zoning of millions of acres of pri-

vate land under threats of criminal and civil sanctions. We urge
that the Act be amended to define harm to include the critical ele-

ment of actual physical injury to a member of a listed species.

The Sweet Home lawsuit attacked the validity of a single regula-
tion under the Endangered Species Act, not the statute itself. Yet
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the Act does contain provisions that are truly inequitable for pri-
vate landowners. The Act is so profoundly unfair to landowners be-
cause it shifts the burden of protecting listed species and their
habitat away from the Federal agencies and onto private land-
owners.

I refer you to the chart on page 7 of my statement and a large
blown-up version here in the hearing room. In order for landowners
to obtain immunity from the section 9 "take" prohibition, they must
meet standards that are far more stringent, submit to procedures
that are far more complex and time-consuming, and assume costs
that are far greater than those applicable to Federal agencies pur-
suing the very same immunity. This reverse of what should be the

proper order of responsibilities for listed species
—Federal agencies

first and landowners second—may be inadvertent, but it is the re-

ality of the Endangered Species Act.

This chart displays the differences. Those differences or inequi-
ties are so profound that Federal agencies have received immunity
from section 9 in the neighborhood of hundreds of thousands of
times each year with incidental take statements issued by the Fish
and Wildlife Service, while landowners, even with the greater em-
phasis placed by Secretary Babbitt, have obtained immunity only
40 to 50 times in 13 years with incidental take permits.
The inequities are extraordinary. A private landowner must seek

an incidental take permit if his activity will harm or harass a sin-

gle member of the species, whereas an agency can obtain an inci-

dental take statement if it merely shows that its activity will not

likely jeopardize the continued existence of the entire species. A
landowner may have to obtain an incidental take permit if he or
she ^^ill modify any habitat. Whereas a Federal agency can obtain
an incidental take statement if it can demonstrate that it will sim-

ply not modify critical habitat—habitat that is designated as criti-

cal by rulemaking.
There are differences in procedures as well as standards. For a

Federal agency to obtain an incidental take statement, the proce-
dures are secret, there's a 90-day statutory deadline, and the prin-

cipal document is prepared by the Fish and Wildlife Service. For
a landowner to obtain an incidental take permit, the process is

public, there is no statutory deadline, and the principal document
has to be prepared by the landowner.
The result is that the Federal agency is not subject to a hearing,

can demand that the Fish and Wildlife Service provide an opinion
within 90 to 160 days, does not have to incur any additional costs.

Whereas, the landowner, not the Federal agency, must submit to

a hearing, undergoes an application process with a duration of 1

to 5 years, and suffers costs as high as hundreds of thousands of

dollars. These are extraordinary differences. Even before we can

begin to talk about what the proper role of private landowners

ought to be, we need to recognize that now private landowners are

worse off than Federal agencies in both the standards and proce-
dures to comply with the Act.

Two quick final points. Senator. Other attributes of the Act that
we believe need a hard look are: first, the fact that this law seems
to have avoided the due process revolution of the 1970's and 1980's.

This Act is devoid of the kinds of due process provisions that are
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in the Clean Air Act, Clean Water Act, RCRA, CERCLA. There are

virtually no hearings, there are absolutely no administrative ap-

peal rights, the Fish and Wildlife Service needn't comply with the

National Environmental Policy Act and consider the alternatives

and the impacts of its decisions. There is virtually no requirement
of the agency to respond to public comment at all. We believe due

process has to be provided.
Second, the Act simply does not have the kind of flexibility that

other environmental laws have. You will not find, in the Endan-

gered Species Act, the kinds of words that you find in the Clean

Air Act and Clean Water Act, such as "insofar as practical," "to the

extent possible," "best available technology," or "in the public inter-

est." None of these terms.
When you couple the lack of flexibility normally provided by

these terms, with the paucity of data, particularly on threatened

and endangered species that Dr. Sweeney talked about, and a very

young discipline, conservation biology, which must make untested

assumptions and use inadequate data, you will simply not have a

situation where scientists will risk their professional reputations to

deliver the kinds of decisions which balance economic development
concerns and environmental protection needs that we see in the

'

other Acts.

We think that that flexibility has to be restored. We think that

there has to be due process, and we need to streamline the proce-
dures so that landowners have at least an equal opportunity with

Federal agencies.
Thank you.
Senator Kempthorne. Mr. Quarles, thank you very much.
We're going to have to recess, because we're down to 2 minutes,

and that's a real stretch.

[Recess.]
Senator Chafee [assuming the chair]. Mr. Meyer, would you go

ahead?

STATEMENT OF GEORGE E. MEYER, SECRETARY, WISCONSIN
DEPARTMENT OF NATURAL RESOURCES

Mr. Meyer. Mr. Chairman and members of the subcommittee,
first I'd like to talk about a voluntary landowner protection project

for threatened and endangered plants, and second, our habitat con-

servation planning effort for the federally endangered Kamer blue

butterfly, which has been described at length in the book, Noah's

Choice.

First, in terms of voluntary landowner protection projects for en-

dangered and threatened plants, and I think there are things with-

in this example that can be strengthened within the Act, and could

set a more valuable assistance for future endangered species. We
have six federally threatened plant species in Wisconsin, mostly on

private lands. What we have been able to do, using the existing Act

and existing funding received from the Federal Government under

that Act, is hire a biologist to work with private landowners. That

individual identified land potentially containing these plants based

on past data, historical records and knowledge of species habitat

requirements. No onsite inspections were required to do that.
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The landowners then were personally contacted, first by either

mail or phone. They were explained the program and why the rare

species might be on their land. They were then asked permission
to look on their land for the species, and we invited the private

property owner to come along, and most did. At that time, we had
a chance to talk with the landowner about their land and its plant
and animal communities while looking for the threatened or endan-

gered species. We were able to work with them to look at steward-

ship possibilities. It was an excellent one on one situation, and no
threat to the landowner.

Beginning in 1991, we've been looking for these species on over

250 properties. We have in fact found it on approximately 100

properties, found various populations of endangered plants. We
have reached agreement, memoranda of agreement with over 80
landowners in which landowners voluntarily agree to manage the

land in a way that will conserve the species. They will notify us
if there is an impending threat to the plants or if they intend to

sell the property, which allows us to bring other management pos-
sibilities into the fore.

Most landowners have been thrilled to learn that their land pos-
sesses a rare species, and have been very cooperative. In fact, if

you talk to realtors in the area, they often have been able to use
that as a selling point, as land turns over, that in fact, a species
is there, and people are very interested in being good stewards.

Senator Chafee. Are most of these lands rather modest in size,

I mean, 200 acres or less, something like that?

Mr. Meyer. Yes. In fact, I would say probably smaller than that.

These are basically, the majority are small property owners in

central Wisconsin and northern Wisconsin.
Senator Chafee. By small, you'd say 50, 100 acres?

Mr. Meyer. Yes, 10 to 50, maybe 100 the largest. These are basi-

cally small property owners.
We have recently expanded this program to endangered animals.

Senator Chafee. Are these lands that timbering would take

place on under some conditions?

Mr. Meyer. Yes. We have a lot of small forested tracts in the

State, and we have various programs to assist landowners in tim-

ber production, often with tax incentives. But most of these lands

would have been managed for timber, and not just recreational, al-

though there is a blend of both.

Senator Chafee. Thank you.
Mr. Meyer. Another topic I'd like to talk about is the Kamer

blue butterfly and the habitat conservation plan and how they can

be used and strengthened to help prevent train wrecks. As you
know, this was a Federal endangered species listed in December
1992. It occupies habitats on sandy soils in the heart of our major
forest products area. This is small, but also several major indus-

trial forest areas. It also is an agricultural region, with cranberries,

potatoes, and other vegetables.
This had the potential in Wisconsin to seriously affect private

and public logging. We wanted the State to avoid the problems that

the Northwest and other areas had had over various species. We
were hopeful we could, because the Kamer blue butterfly needs
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periodic disturbance in its habitat to encourage growth of its food

plants, mainly the wild blue lupin.
We set up a statewide cooperative habitat conservation plan with

the strong support of the forest products industry. We developed
wide ranging partnerships of the forest industry, county forests, en-

vironmental groups, utilities, private small woodland owners, agri-
culture and the Fish and Wildlife Service. Our goal, and I am sure
it will be met, is to develop a statewide habitat conservation plan
with our agency applying foi the incidental take permit on behalf
of all the partners involved.

This is a major undertaking, since over 6 million acres are in-

volved. All are committed to making this successful and are work-

ing hard to mesh different perspectives. To show you the coopera-
tion, one of our sister State agencies who was a significant property
owner did not want to get involved. An industrial forester who
chairs the Governor's Council on Forestry, after we were unsuccess-

ful, called the Secretary of that agency and convinced him to join
the program.
Our experience indicates that the habitat conservation process

can be improved in the following areas. First, and it was referred

to earlier here today, simplify the permitting process. Second, clar-

ify standards for approving or denying habitat conservation plans
before the process begins. Third, clarify potential takings

Senator Chafee. Don't go too fast for me, here. I've got to catch

up with where you are. With your recommendations on page 5,

could you just go through those once again, please?
Mr. Meyer. Sure. Simplify the permitting process. One example

would be just combining the environmental assessment or impact
statement with the plan, put it in one document.
Senator Chafee. OK.
Mr. Meyer. Second, by clarifying the standards for approving or

denying the plan before the process begins, so people know what
to expect. Next, clarify potential takings activity at the time of list-

ing, so affected parties can comment and know how listing will af-

fect them. Next, Congress should appropriate funding for habitat
conservation plans. These can be costly, and they need to be under-

taken, because if they're not, then there are delays we hear about,
that were discussed earlier. The impact on the private sector will

become worse, and we can avoid those by doing some up-front fund-

ing.

Last, the Congress should encourage multiple species plans and

planning over entire landscapes, not just species by species ap-

proach. In closing, revisions to the Endangered Species Act must
emphasize improved Federal-State-private landowner partnerships.
We need incentives for property owners and flexibility to accommo-
date biological variability. States are generally closer to private
landowners, and States need more empowerment from Congress
under the Endangered Species Act, but with Fish and Wildlife

Service oversight.
Please keep science as a backbone of the Endangered Species Act

for decisions on listing and delisting. Congress should use this op-

portunity to break the cycle of reactive species by species listing
and management, and move the Nation into a proactive mode. We
should begin to work with declining species before they need to be
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listed. We can avoid train wrecks, as practitioners of both the State
and Federal Endangered Species Act, by increased tools such as in-

centives and broader habitat management.
We can prevent the train wrecks. If you've got enough track

ahead of you, you can come to a stop and avoid those problems. We
can do this by emphasizing prelisting activity, such as surveys and
management for species before they become candidates for listing.
This will result in increased cost efficiencies, increased effective-

ness in protecting and recovering species and reduce conflict be-
tween public and private sectors. As a State, we're working hard
and have been successful to make the existing law work. We have
had many situations dealing with both State and Federal species
where we have not had the ultimate kind of crisis. But we could
be far more effective with the types of recommendations I have of-

fered. With more arrows in our quiver, I'm sure we can avoid these

types of problems.
Thank you, and I offer the continued services of my agency in

working with you on this vitally important aspect of our Nation's
conservation.
Senator Chafee. Well, Mr. Meyer, that's very, very interesting

testimony. We appreciate it. I must say, your man Mr. Kopitski,
sounds—you ought to clone him.
Mr. Meyer. Just as an example, Mr. Chairman, besides being a

biologist he is also an artist, every landowner that enrolls in the

program gets a picture that he has painted of the various species
on his land. It's a rare talent. I wish we had 1,000 more like him.
Senator Chafee. I wish we all did, too. Thank you very much.
Now, Mr. Lloyd, executive committee member of the Black Bear

Conservation Committee, Shreveport, LA. We were just discussing
the black bear earlier. Won't you proceed, please.

STATEMENT OF MURRAY LLOYD, EXECUTIVE COMMITTEE
MEMBER, BLACK BEAR CONSERVATION COMMITTEE

Mr. Lloyd. Thank you. Chairman Chafee.
I have seen a black bear. Thank you for this opportunity.
I'm speaking today on behalf of the Black Bear Conservation

Committee, a coalition of landowners. State and Federal agencies,
private conservation groups, forest industries, agricultural inter-

ests, and the academic community, that have been working to-

gether for the past 5 years to protect and restore the Louisiana
Black Bear and its habitat in Texas, Louisiana, and Mississippi.
When the Louisiana black bear, which is the original teddy bear,

was proposed for listing as threatened on the Federal Endangered
Species Act in June 1990, I was chairman of the Louisiana For-

estry Association's Wildlife and Recreation Committee, while at the
same time serving as conservation chairman of the Louisiana chap-
ter of the Sierra Club. I noticed that national groups, from the tim-
ber industry and the environmental community, began to focus
their intention on the bear, and seemed intent on importing the
conflict in the Pacific Northwest into our region.
We chose instead the former group, with representation from all

stakeholders, who agreed to leave their organizational biases at the
door and work together to identify the most expansive common
ground that was least intrusive on private landowners.
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The primary threat to the bear was habitat loss and fragmenta-
tion. This was something that none disputed. Hardwood bottom
lands and the bear's historic range, which includes the Mississippi
River alluvial plain, had been reduced from 24 million acres in

1883 to only 5 million acres in 1989, an 80 percent reduction in

habitat. We discovered that the primary cause of this habitat loss

was not as many had assumed, timber harvesting practices, but
rather Government programs that encouraged the wholesale con-

version of the area to soybean fields.

Additionally, we found that 90 percent of the remaining bears in

the south are on private land, which makes sense, because 90 per-
cent of the land is in private ownership. This fact told us two

things. No. 1, that private landowners were not the problem, and
No. 2, that we were not going to be successful in restoring the bear
and its habitat without the full cooperation of these landowners.
The U.S. Fish and Wildlife Service realized and acknowledged

that timber harvesting, so long as it is done on a sustainable basis,
is not a threat to the bear. Contemporaneously with the listing of

the bears threatened, the Service issued a special rule exempting
normal forest management activities from the take provisions of

section 9 of the Act. Utilizing the inherent flexibility of the Act,
this 4(d) rule functions essentially as a regional HCP and inciden-

tal take permit.
An important part of the rule is a caveat that is in the last para-

graph, which states that the rule is subject to modification or with-

drawal if the Service determines that this provision fails to further

the conservation of the Louisiana Black Bear. This served effec-

tively as a cocked two by four to keep everybody at the table, but
also sent a clear signal about the Service's commitment to work
with the committee.
Our goal in habitat restoration has not been preservation. But by

encouraging reconversion, we have promoted turning land that has
been a headache to the farmer and a continuing expense to tax-

payers into income producing forest land which has the added ben-
efit of purifying our water, reducing siltation in our streams and

enhancing wildlife.

The BBCC's successes have been many. A few have been that we
have funded and coordinated over $900,000 of research projects in

the region. We have provided information and education to the gen-
eral public, landowners and management professionals on the bear.

We have published the black bear habitat management guidelines.
We have developed a comprehensive restoration plan.
We have leveraged incentives by coordinating with existing pro-

grams, such as the wetlands reserve program. We have also insti-

tuted an anti-poaching campaign that's been funded by Defenders
of Wildlife, accepted by Operation Game Thief, with an education

program being funded by Safari Club, International.

The reasons for our success have also been many. We were lucky

enough to have the Endangered Species Act. It alerted us to the

situation early enough for us to still have alternatives and manage-
ment flexibility in addressing this problem. It also served as an en-

couragement for some to come to the table. We used a regional ap-

proach that was based on science, rather than emotions, being driv-

en by national agendas.
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As a measure of our success, I had a conversation with a sugar
cane farmer in South Louisiana who was complaining because the
bear had been on the endangered species list for 2 years and he
didn't know about it. I think that's a clear indication of how we
have been able to limit the impact on private land ownership. We
have also had several requests from landowners to bring bears and
reintroduce them to their property.

I think it is worth noting that we began the Black Bear Con-
servation Committee with a Republican Administration and a
Democratic Congress. We now have a Democratic Administration
and a Republican Congress. To the bears and to us, this has not
made one bit of difference. The Black Bear Conservation Commit-
tee is a model for natural resource conflict resolution. We will con-

tinue to strive in this effort because we know that we have to suc-

ceed, and because as much as this is about people working together
for the bear, it is mostly about people working together.
Thank you.
Senator Kempthorne [resuming the chair]. All right, Mr. Lloyd,

thank you very much.
Let's begin a round of questions if we may. Senator Chafee,

would you like to lead off?

Senator Chafee. Thank you very much, Mr. Chairman.
Mr. Meyer, one of the points you made was to identify, spot these

species in advance. You say if there's plenty of track down there,

you can avoid a train wreck. But if I recall it right, in the earlier

panel we had some witnesses that said that we shouldn't treat

threatened ones like endangered. So isn't this in conflict with what
you're suggesting?

Mr. Meyer. I don't believe it is in conflict. Obviously, I don't

think you need the same degree of legal restrictions on endangered
as threatened. But I think what I'm advocating is to look ahead to

where those are, and get into incentive approaches, initially, and
also the State agencies or Federal agencies doing broader habitat

management over a wider area, and working with private property
owners earlier.

In fact you won't have to get into the situation where, and I

think you do need a legal framework and regulations to protect
both threatened and endangered species, but by getting involved

earlier and getting their proactive on the land management, also

with the incentives that have been discussed, we can avoid that

and turn those around before they become endangered. Also, before

they become threatened. I think a broad ecosystem management
approach on habitat is the way to avoid a lot of these problems.
Senator Chafee. Well, you know, I was very interested in what

you said about the Kamer blue butterfly, because it's easy to make
mock of some programs designed to save a butterfly. What are we
fiddling around with that for. But the fact that you're doing it in

Wisconsin and so many folks are deeply interested, I think private
landowners do care, wood landowners do care about the endan-

gered species and I think your recommendations on what we can

do for this Act, make it more specific, more understandable, are all

good ones.
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Mr. Lloyd, does the fact that the Louisiana black bear is threat-

ened and not endangered give you more flexibility, as you know the

situation?
Mr. Lloyd. Well, sir, I think it gives us
Senator Chafee. So far, as I understand it, it's not on the endan-

gered list.

Mr. Lloyd. It is listed as threatened on the endangered species
list. I believe we would have the same amount of flexibility if it

was listed as endangered. Obviously we would have less alter-

natives if we waited so long that it would be. I would like to see

the flexibility, such as the 4(d) rule, extended to endangered as

well as threatened.
Mr. QuARLES. Mr. Chairman?
Senator Chafee. Yes, Mr. Quarles.
Mr. Quarles. Two things. One is that we are concerned right

now that there is no difference between threatened and endangered
species, because, although section 9 applies the "take" prohibition
to endangered species, section 4(d) allows the Fish and Wildlife

Service to promulgate regulations applying those prohibitions to

threatened species. What the Fish and Wildlife Service has done is

promulgate a single regulation under section 4(d) that applies all

of the prohibitions on endangered species to all threatened species
heretofore or hereafter listed, thereby basically destroying the dis-

tinction between endangered and threatened species.
I think this regulation is important in considering prelisting of

species. We certainly support the notion of providing protection for

species before they are listed, but with one very large caveat. That
caveat is, we do not expect that that protection would be as heavy-
handed for species before they are listed as afterwards. Our great
concern is that if you provide in the Endangered Species Act for

protection of species before they are listed, all you do will be to

spread the heaviest hand applicable to endangered species all the

way out to species even prior to their listing. That's why we sup-

port two points in Secretary Babbitt's program. First, is to restore

the distinction between endangered and threatened species, which

Secretary Babbitt called for. Second, we support the notion of inci-

dental take permits covering species that are not yet listed.

In the case of the permits, we still have the opportunity not to

sign. We have the voluntary ability to say "no, that permit goes too

far" on prelisted species. We remain concerned about having auto-

matic regulation spread to prelisted species. But with that large ca-

veat, we support
Senator Chafee. So not only would you not have the prelisting

requirements there, but you would have a distinction between the

threatened and endangered?
Mr. Quarles. Exactly. We support Secretary Babbitt in his re-

quest for that.

Senator Chafee. Mr. Lloyd, one last question. In your testimony,

you said our goal in habitat restoration has not been preservation

by encouraging reconversion, we promoted turning land that has

been a headache to the farmer and a continuing expense to tax-

payers into income producing forest land, which has the added ben-

efit of so forth and so on. That's pretty tough, isn't it? How do you
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go about—it's a big task, isn't it, to encourage, to get farmers to

change what they're doing?
Mr. Lloyd. No, sir. Actually, one of the programs that we've

been most effective in is the wetlands reserve program. It's one of
the most popular programs we have in the State of Louisiana. For
1995, we lead the country in the number of acres that have been
put up for intention to be included in the wetlands reserve pro-

gram, which creates a permanent easement on the land, it gives
the landowner a lump sum pa3rment, reduces his tax burden from
an ad valorem and also estate tax purposes, which is very impor-
tant to us. Because the average age of private landowners in the
south in Louisiana is over 65 years of age.
We have been able to include in the ranking point system for the

wetlands reserve program that if the land that is put in is an occu-

pied bear habitat, they get an additional 300 points out of an aver-

age of about 1,500 points for priority listing. With 60,000 acres

signed up and only 6,000 acres worth of funding available, a 20

percent increase in ranking is a very good incentive for landowners.
Senator Chafee. Thank you very much.
Thank you, Mr. Chairman, and as I mentioned earlier, regret-

tably I have to attend another meeting and am going to miss that
last panel. But I certainly want to say that I will review the testi-

mony. I want to congratulate you again, Mr. Chairman, for the

panels you've assembled. These are really good panels and thought-
ful and constructive. They haven't come in here to blow the Endan-
gered Species Act apart. They've been here in a constructive fash-

ion and I'm confident we can come out of this with a good Act.

Senator Kempthorne. Thank you, Senator Chafee, I appreciate
that very much.
Let me begin some questions, and since I'm the only one offering

questions, I guess I don't need to run the stopwatch.
[Laughter,]
Senator Kempthorne. Let me begin with Mr. White. Mike, you

represent a mining company. I will note that it is a well-respected
mining company. How would you characterize your thoughts on

changes to the Endangered Species Act? Do you want to see us re-

peal or gut the Endangered Species Act?
Mr. White. It's surely not the interest of the company that I

work for or is it my testimony to suggest that Congress ought to

repeal the Endangered Species Act. Even though I have suggested
in my testimony and in the written materials a number of reforms
in a number of areas, we do support the purposes of the Endan-
gered Species Act, and think that it is the process concerning how
you get there that should be looked at by this committee and by
Congress. You can meet the goals, but still consider the number of

economic issues that impact businesses like the company I work for

and private property interests.

So I would really characterize my testimony and our interest as

reforming the processes of the Endangered Species Act.

Senator Kempthorne. I appreciate that. How would you charac-

terize the interaction between Federal agencies under the Act?
How would you describe agency action with State and private in-

terests?
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Mr. White. My experience is somewhat limited. My experience
relates to the Pacific Rivers case and the consultation processes
that we have gone through with endangered salmon in Idaho. But

my experience tells me that it is somewhat frustrating to have to

deal with the Forest Service in one case as lead agency, and the

National Marine Fisheries Service on the other side. Their posi-
tions are not always consistent. They seem not to have a great deal

of level of communications on positions with regard to consultation.

Although I'm not that familiar with the interface between the

State agencies, I believe that that communications level could

stand improvement in terms of how you get State issues involved

and private sector issues involved in the decisions of those agen-
cies. So I would like to see improvement in those areas, particu-

larly private sector input, into some of the decisions that's not now
permitted.

Senator Kempthorne. All right. Mr. Lloyd.
Mr. Lloyd. If I could address that. As you noticed, we have all

of the Federal resource agencies for a three-State area, all of the

State agencies that meet with us and have been, we meet four

times a year, we've dropped to two. We're such a large area, we
have five separate Corps of Engineer districts in our region that we
have to coordinate. I'm convinced that the four times that they
meet with us is the only time they get together to coordinate their

activities with themselves and with the other State and Federal

agencies.
I think it's a very effective exercise. I would like to see that sort

of thing go on quite a bit. It's also by getting them together and

getting them to at least know someone personally in each of the

agencies, we've broken down a lot of the turf battling and infight-

ing that would have happened otherwise.

Senator Kempthorne. How do you feel about being the catalyst
for those Federal agencies to meet every so often?

Mr. Lloyd. I'm sorry?
Senator Kempthorne. How do you feel about being the catalyst?
Mr. Lloyd. That's fine with me, as long as they do it. I would

love for this type of activity to be something that we could put for-

ward on most of these issues. It's happening more and more, the

effort that we started, the model we used, is being duplicated
around, and it's been effective on most areas that it's been used.

Senator Kempthorne. OK, thank you.
Mr. White, let me just ask you this. Can you compare for me the

effects of the Endangered Species Act on private versus public
lands? Have you had experience with the public lands side?

Mr. White. Experiences in, for instance, the mining operations
that I mentioned, our holdings are approximately 50 percent pri-

vate, in that there are patented claims that are owned by our com-

pany. The other portion are unpatented claims, meaning, owned by
the Federal Government for which we have an operating permit. I

see, at least to the extent that you have Federal involvement in

those operations, there is little or no difference from the impacts
of ESA on the private portion of those properties as opposed to the

public portion of those properties.
Senator Kempthorne. Mr. Quarles.
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Mr. QuARLES. I might also answer that. I think it goes back to

the chart I displayed. We have found again circumstances of in-

equity to private landowners in a number of inter-mixed Federal
lands and private lands where you have circles around red-

cockaded woodpecker or northern spotted owl nests, that often in

those circles, there's a requirement that you can cut up to only a
certain percentage of trees.

We've found that the Forest Service, because of the statutory
deadlines for Federal agencies and the easier procedures, can get
its cut-out faster under the consultation procedures with an inci-

dental take statement than can the landowner under the incidental

permit procedure. So what happens in many of these cases is that
the Federal agency in fact provides all the remaining timber allow-

able in those circles, and the private landowner is left only grow-
ing, not harvesting, trees. That's an on-the-ground example of the
differences in those procedures.
Senator Kempthorne. Mr. Lloyd, do you agree with that?
Mr. Lloyd. Yes, sir. Again, that's one of the things that we've

been able to short-circuit by having everyone working together.
We've been able to get HCPs out, I guess I shouldn't tell anybody,
we did one in 3 days.
Mr. Meyer. Mr. Chairman, I've heard the testimony of Mr.

Quarles and Mr. Lloyd. As you can tell, we've had a high involve-

ment with both private landowners and Federal Government. I

think there is some value in trying to make things much more eq-
uitable in terms of process. I think we have to be careful when we
do that not to make it very difficult to in fact protect the species
itself. Some kind of balance has to be done that's fair and is not

going to lose sight of the reason for the Act.

Senator Kempthorne. All right. Mr. Chapman, let me ask you
a couple questions if I may. Did I understand you correctly, do you
feel that the National Marine Fisheries Service is threatening
Idaho water users?
Mr. Chapman. Well, I think very clearly they are. The meeting

that I attended, there were four of us in the room, and a high rank-

ing official of the National Marine Fisheries Service had asked for

the meeting in Boise. We discussed the Bureau of Reclamation
transfer applications that had been filed. The opening statement by
the NMFS representative was, how can the water users help us
and help the Bureau of Reclamation obtain this 427,000 acre feet.

When I explained first of all, we were one of the protestants, so

it was a difficult position, but talked about our concerns, about 15

minutes into the conversation, I was told very clearly that if the

Bureau was not able to obtain the 427,000 acre feet then NMFS
had no choice but to open consultation on all of the Upper Snake
River projects, and they would not allow water to be stored during
the spring freshet if the target flows they had established in the

State of Washington were not met. This in spite of the fact that

that's not critical habitat, they have never had consultation on
those projects before, is something brand new.
Senator Kempthorne. So what's the effect if the State of Idaho

is unable to store spring water in its reservoirs?

Mr. Chapman. If we have a low water year, which we've experi-
enced 8 out of the last 9 years, that would jeopardize the water
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supply for roughly a million and a half acres of irrigated land in

southern Idaho that gets water from reclamation projects. The net
result is, farmers would not know how low of a water supply that
would have. Lending institutions would not know whether to con-
tinue operating loans or long-term financing. It affects the entire

economy.
Senator Kempthorne. I can see, certainly, how that would im-

pact, as you say, the whole economy, certainly the agricultural base
of a State like Idaho. But you've also mentioned that the members
of the Idaho Water Users Association includes those who manage
and operate water distribution systems for municipal purposes.
What are the effects that, for example, the salmon water draw-
downs could have on city and small water supply distribution?
Mr. Chapman. In Idaho, well over 90 percent, in fact almost 99

percent, of our municipal water supplies are drawn from the

groundwater system. A large number of those, in fact, most of

them, obtain water from the Snake Plain Aquifer, which is one of
the largest groundwater aquifers in the Nation. One of the pro-
grams that had been developed in recent years was to conduct arti-

ficial recharge on the Snake River Plain because of declining water
levels due to drought, development and other factors.

The salmon water that is being demanded by the National Ma-
rine Fisheries Service is water that would have been used for artifi-

cial recharge. In fact, we have not been able to recharge this past
year, except for limited flood flows, because of the demand for

salmon water.
So what's happening is that cities are being required to deepen

their wells, to drill new wells, water levels are dropping, costs are

increasing. So it limits the availability of water for municipalities
and for development within those municipalities.
Senator Kempthorne. Sherl, these demands for these increased

flows that we've talked about are being made based on a recovery
plan that has been challenged even by NMFS own biological team.
So with that as a reality, why are Idaho water lawyers and irriga-
tion districts even considering complying with what some argue is

a biologically faulty opinion?
Mr. Chapman. It's one of those things where you have to try to

weigh your options and see what you can essentially come away
with. Looking at the 427,000 acre feet, if there is some possibility
for finality, for closure on this issue, escaping the lengthy and costly
litigation that some of us have looked at and projected to be be-

tween perhaps three quarters of a million and a million dollars cost
to Idaho water users, we're trying to assess what our options are,
and just try to get on with our lives. It's a very difficult proposition.
It's referred to in our State as an issue like a piece of antelope
jerky, the longer you chew on it, the tougher it gets and the bigger
it gets. You just can't get away from it. So we're trying to get some
closure, and without a great deal of cost.

Senator Kempthorne. Is it fair to say that predictability and sta-

bility is very difficult to determine?
Mr. Chapman. That's very true, but that's the bottom line. That's

what we're trying to get to.

Senator Kempthorne. All right, thank you very much.

92-528 96-26
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Mr. Quarles, last night I spent some time going over your chart.
I found it a pretty dramatic demonstration of comparison of the

process. You suggest that the Endangered Species Act ought to be
amended to streamline the incidental take permit process in sec-
tion 10, and to modify section 7 consultation. Would you just give
me your insight on that, and what specifically you're suggesting?
Mr. Quarles. Well, as to section 10, Senator, I think first there

are procedures that can be undertaken before a landowner feels

compelled to prepare a conservation plan for an incidental take

permit. One of them is—which would almost immediately rectify
the inequities there—is to provide to the landowner the same con-
sultation procedure that Federal agencies now have on a voluntary
basis, so the landowner could have the benefit of the 90-day dead-
line, preparation of the document by the Fish and Wildlife Service,
and the standards which are now applicable to Federal agencies.
I think that's one mechanism.

Certainly a general permit for low impacting landowner activi-

ties, similar to the general permits authorized by the Clean Water
Act. Perhaps a third one is, if we get better recovery plans, to take
the position that if a landowner's activity is consistent with the re-

covery plan, then he or she is therefore immune from incidental
take prosecution without having to undergo the rigors of the inci-

dental take permitting process.
For the permit itself, we certainly support the Administration's

multispecies and no surprises initiatives. We would also suggest
that there ought to be interim permits for the complicated permits,
such as was done in Riverside County, CA, for the kangaroo rat,
and in Clark County, NV, for the desert tortoise. We would suggest
deadlines, just as there are in consultation for Fish and Wildlife
Service review. Also, perhaps the incidental take permitting should
be excused from NEPA compliance and from the consultation re-

quirement. The Fish and Wildlife Service shouldn't consult with it-

self on whether to issue a permit. So that's section 10.

For section 7, we again believe that a Federal agency shouldn't
have to undergo the consultation process if we improve the recov-

ery planning process and the agency action is consistent with the

recovery plan. So again, we'd have one-stop decisionmaking. We
ought to make certain that the statutory standard for consulta-

tion—likely to jeopardize the continued existence of the species
—

is in fact the standard that's applied in the field. We find that field

biologists too often apply a take standard instead of a jeopardy
standard. We'd like to eliminate unnecessary consultation, cer-

tainly with Federal land management agencies that have their own
biologists, so that you wouldn't have to consult if it may affect,

even beneficially affect, but only if there is significant adverse ef-

fect. We'd like to take care of the Pacific Rivers Council situation,
which has been talked about. We'd like to make the statutory con-

sultation deadlines stick.

There are NMFS consultations that have gone on for 4 years,
when the deadline is 90 days. We would respectfully suggest that

the consultation process should be centered in the Fish and Wild-
life Service, and NFMS might be relieved of that responsibility.

Those, I think, are some of the principal ways we would change
it.
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Senator Kempthorne. OK. With regard to critical habitat des-

ignation process, should that be retained as it is now, or changed,
or eliminated?
Mr. QUARLES. We think it should be retained. But we suggest

that it occur at the time of recovery planning. That's another ele-

ment that we share with the administration. We also think that
the economic and social, the weighing of economic and social con-

sequences which the Act requires, that process ought to be im-

proved.
Senator Kempthorne. All right. Also, j'ou're on record as oppos-

ing a Fish and Wildlife Service regulation that applies all of the

prohibitions of the ESA for endangered species to threatened spe-
cies. Why are you opposed to this regulation?
Mr. QuARLES. I'm opposed to it—and I answered this partially in

my answer to Senator Chafee, because the Act clearly provides for

a distinction between endangered and threatened species. The Act

applies all the prohibitions to endangered species in section 9, but
in 4(d) provides that a rule may apply these prohibitions to threat-

ened species. It is my firm belief, but the courts have said other-

wise, that the Act was intended to say that when you list a threat-

ened species, you make an individual determination as to what pro-
hibitions should be applied to it. In what I regard as one of the

great examples of bureaucratic lassitude I've even seen, the Fish
and Wildlife Service promulgated a rule that said, we'll apply all

of the prohibitions against endangered species to all threatened

species heretofore or hereafter listed, thereby destroying the dis-

tinction.

I think that destruction of that distinction is important not only
within the confines of the Act, but it's the very thing that gives
landowners pause when talking about providing protections for un-
listed species. Because they are afraid the distinctions will be de-

stroyed again, and not only will endangered, not only will threat-

ened, but also unlisted species will all be regulated at the endan-

gered species level, which is obviously the most stringent.
Senator Kempthorne. All right, thank you very much.
Mr. Meyer, a few questions for you. I found it interesting, your

whole testimony on the Karner blue butterfly and having read
Noah's Choice, that's one of the species certainly highlighted and
discussed. Could individuals help recover the species by growing lu-

pine on their private lands, and are their any barriers or disincen-

tives that would prevent an individual from acting on this simple
solution?
Mr. Meyer. There are not disincentives, at least we haven't been

able find any so far in developing our habitat conservation plan. By
working with them and making available the knowledge of how to

manage, in fact, many property owners, once they know they have
this species, are interested in undertaking the various activities,

including fire and others, to in fact increase the habitat.

That in fact I think is the kind of solution we need, that kind
of cooperative educational process. There has to be a framework of

regulation there, ultimately, if you need to, to protect a species.
But we have found that to be very successful in terms of habitat.

Senator Kempthorne. I'm sorry, I missed your testimony that

you presented, so if I ask you a question that you've covered, you
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can say it's been covered, or if you get a question you don't like,

just say it's been covered.

[Laughter.]
Senator Kempthorne. What's the benefit to the State of Wiscon-

sin to signing up as the lead on the recovery of the Karner blue?
Mr. Meyer. We see our responsibility as being a facilitator under

the Act. The timber products industry, the agriculture industry in

the State of Wisconsin are very important industries. We didn't
want to have a train wreck. So we have put a lot of State dollars,
in addition to the Federal dollars we've been able to receive, up
front to avoid problems.
So it was to protect the species, but also to facilitate business

and work with our businesses to make their life easier. As I men-
tioned earlier, they have become very strong supporters of this

plan.
Senator Kempthorne. So you have major landowners that have

signed up for this?

Mr, Meyer. Georgia Pacific, Consolidated Paper, many large
industrial forests. I mentioned an example, a recalcitrant State

agency that didn't want to get involved. I was having difficulty get-

ting involved. A private, the industrial forester who was head of
the Governor's Council on Forest Productivity, called the secretary
of that agency and got them involved. That's the kind of coopera-
tion we have.
Senator Kempthorne. But what's the incentive for these major

businesses to sign up?
Mr. Meyer. Two. First, they know the Act exists, and the regu-

latory framework. So I think you need that kind of backbone, ulti-

mately. But second, it's an opportunity. They're good corporate citi-

zens. They want to take on an opportunity to make, as I say, lem-
onade out of lemons. And it's turning out pretty well.

Senator Kempthorne. If we had a panel of some of your major
landowners that are part of this partnership, would they be here
as advocates, or what would their attitude be?
Mr. Meyer. In fact, I had another meeting with those same indi-

viduals about a month ago, and they started out by saying how
good the process was working. They'd be advocates in terms of the
kinds of plans and cooperation and incentives and involvement.

They might have concerns about the Act, but they know that
there's a responsibility, and they're willing to work with us to do
it in a very cooperative way, I think.

Senator Kempthorne. What have been the major barriers or dis-

incentives to forming this sort of partnership?
Mr. Meyer. Initially, we've had a very good working relationship

with Region III of the Fish and Wildlife Service. Initially, this was
their first major HCP. There was a lot of startup problems, and
what's being done in other places. That educational process within
the agency had to be overcome. You folks have already solved one
of our problems, which was FACA, the Federal Advisory Committee
Act, and made that workable, so the State could become more in-

volved as a full partner, in fact taking a leadership role. So you've

already solved one of those problems.
Senator Kempthorne. All right, thank you.
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Mr. Lloyd, in your written testimony, let me read one paragraph
here, you said, we discovered that the primary cause of this habitat
loss was not as many assumed, timber harvesting practices, but
rather Government programs that encouraged the wholesale con-
version of the area to soybean fields. Would you just expand on
what that's about?
Mr. Lloyd. Well, because 80 percent of the hardwood bottom

lands had been cut down, all of those chain saw crazy, forest indus-

try folks were categorized, pointed out as the enemy. What we
found was, it was not the forest industry, it was the agricultural
programs which have since been changed that had caused most of
the destruction.

We also found that clear cutting is actually beneficial for the
bear in some instances, because that's where the berries grow. In

fact, on Kennesaw River National Wildlife Refuge, there are some
areas that are maintained in early succession habitat, or clear cut-

ting, for that very reason. This is again, one example of rather than

trying to stake out sides and start off by fighting each other, we
tried to find as much common ground, and we found that there was
a lot more out there than we had anticipated.
Senator Kempthorne. All right. Now, Mr. Smith from our first

panel had talked about disincentives. In your experience, have you
found disincentives, and could you identify those for us?
Mr. Lloyd. That question's already been asked.

[Laughter.]
Mr. Lloyd. Yes, sir, there are. There are a number of instances,

particularly in Louisiana, where there are Federal programs which
actually encourage landowners to destroy the very resources that
we're trying to protect in other programs. Federal flood insurance

programs that subsidize Federal flood insurance at 40 percent mar-
ket rate encourage the destruction of the very areas that we're try-

ing to pay people to restore under the wetlands reserve program.
Federal Government subsidizing low income housing projects in

wetlands areas.
Those types of programs create disincentives. We have been able

to work with a number of the projects, programs, to make them in-

centives.

Senator Kempthorne. How does your draft recovery plan com-

pare to the recovery plan of the Fish and Wildlife Service?
Mr. Lloyd. Well, when we first started. Fish and Wildlife Service

because of staff limitations and other reasons, informed them that
it would take them 3 to 4 years to begin work on the recovery plan.
We decided to do a preemptive strike, because we needed a plan
for habitat management, and developed a restoration plan which is

actually more comprehensive than a recovery plan can be, because
we're private sector and we can do things that the Federal Govern-
ment can't do.

Since that time, the Fish and Wildlife Service has essentially
lifted their recovery plan from our plan.
Senator Kempthorne. All right. Well, gentlemen, thank you very

much. Is there anything—Mr. Quarles, yes.
Mr. Quarles. One more comment, and I don't want to be the

grinch that stole Christmas. But I think it's important to note that
these plans that we've seen—in which the American Forest and
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Paper Association's members have participated actively and sup-
port tremendously—are not necessarily representative of the prob-
lems of endangered and threatened species management. That is

because they deal with species that are particularly susceptible to

active management. They are species that are mobile, that cover

large land areas. In the case of the red-cockaded woodpecker, spe-
cies that can be transplanted, species where habitat conditions can
be manufactured through cavity restrictors and cavity, artificial

cavities. In the case of the Karner blue butterfly and the black

bear, where timber management can actually assist the species be-
cause of their need for open space.
There are species that are not mobile, not transplantable, that

are not really susceptible to this kind of active management. I

think we need to be aware of the fact that those species create as

many or more problems, in fact, intractable problems, under the

Act, as those that have been amenable to these kinds of manage-
ment regimes.
Mr. Lloyd. I would like to respectfully disagree with that. Be-

cause the same process that we've been using for the black bear,
which we admit is a charismatic megafauna, and it's fairly easy to

get people to work toward saving the teddy bear, are being used
on other species that are not as exotic or basically, it gets down to

whether or not you want to make the Endangered Species Act work
or whether you want to try to make it not work. The same group
of folks who have been fighting over one aquatic species in the
south have not sat down together and decided that the^re going
to work together on a basin-wide recovery plan for several of the

species that are dependent underneath it.

I left out my other Leopold quotes, because I thought you'd used
them all, George. But Aldo Leopold said, there are two things that
interest me. One is the relationship of people to each other, and the
other is the relationship of people to the land. That's what we're

talking about. If you can bring the community together to do what
is required to protect the endangered species and the habitats that
we need in this country, then you will have a successful Endan-

gered Species Act.

Mr. Meyer. One second in regard to the mobility issue. One of

the species we've dealt with a lot in the State are mussels and
clams. They are not very mobile. The same types of processes have
worked very well. It's bringing people together to solve those prob-
lems.
Senator Kempthorne. All right. I appreciate that. In regard to

your last statement about Leopold, many Idahoans would agree
with that. They believe they are good stewards of the land. But

right now there's conflict with their Federal Government in how do

you truly help endangered species. That's what we're going to try
to figure out, because right now, the Act's not working as it's sup-

posed to.

Mr. Lloyd. Well, lucky for Idaho
Senator Kempthorne. Mr. Lloyd, I have to cut you off there, be-

cause I want to go to the third panel. Because it, too, will be very
interesting. But let me invite you, further comments, please, make
them available to me. Because it will be very helpful as we com-

plete this deliberation. Thank you all.
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All right, let me introduce the members of this panel, and again,
I look forward very much to your testimony and your insight.
Let me begin with Mr. Brian Loew, who is the executive director

of the Riverside County Habitat Conservation Agency in Riverside

County. Mr. Loew, welcome.

STATEMENT OF BRIAN LOEW, EXECUTIVE DIRECTOR,
RIVERSIDE COUNTY HABITAT CONSERVATION AGENCY

Mr. Loew. Thank you, Mr. Chairman, I appreciate the oppor-
tunity to be here today and address this subject.

I serve as the executive director of the Riverside County Habitat
Conservation Agency. This is a public entity that was formed in

1990 by nine local governments in western Riverside County, the

County of Riverside and seven cities. It was put together for the

specific purpose of planning for, acquiring and managing ecosys-
tems for endangered, threatened and sensitive species. I believe it's

the only public agency of its type in existence in the United States,
to the best of my knowledge, in any event.
We have through the past 5 years, since our inception, acquired

what I believe is probably the greatest level of actual in-depth im-

plementation type of experience in working with the Act of any
public agency that I'm aware of on the local level. We are admin-
istering right now two approved habitat conservation plans, and
when I say approved, since we have a State endangered species act
in California, approvals have to come not only from the Fish and
Wildlife Service but also from the California Department of Fish
and Game.
We actually, I am the guy that is riding herd over the Stephens

kangaroo rat habitat conservation plan, and I know that previous
committees have discussed this, and it's often been held up as a

particular egregious example of some peoples' perception of prob-
lems. I don't quite see it that way.
So we do administer that plan. It's 565,000 acres. It's a region-

ally sized plan. But in addition, we are also administering some
other plans, which fortunately are less controversial. We have an

approved multispecies plan, it's a habitat base that covers 31 spe-
cies that we do in cooperation with the Metropolitan Water District

of southern California. We're just about to receive approval for a
third habitat conservation plan that covers 65 species, both listed

and unlisted, also in conjunction with the Metropolitan Water Dis-
trict.

As a result of all this experience that we've had, it has come at

a price, and I would say that Riverside has spent more local money
than any county in the United States on habitat conservation. In
the last 5 years in our local congressional district, we've spent $123
million of local money on implementation and development of habi-
tat conservation plans. The interesting thing about this is that that
sum has not been matched with a single dollar of Federal money.
So what you're looking at is strictly local investment for what in

essence boils down to implementation of a Federal law. As you can

imagine, that's not a particularly happy scenario.

But all this does give us somewhat of a unique perspective on
habitat conservation planning. I come to you more as a practitioner
than I do as someone that's interested in engaging in polemics. My
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job basically is to implement the Act on the ground. I've been doing
that for the last 5 years.

I've been asked today to address three issues by your subcommit-
tee. The first is the role and the adequacy of current funding mech-
anisms in achieving goals of the Endangered Species Act. Second
is the methods by which those goals can be more equitably and cost

effectively achieved through the use of Federal funding and other
means. Last, I've been asked to share some thoughts on the rel-

ative roles of Federal, State and local governments in the efforts

to prevent species from becoming endangered and threatened.
So starting off with the first one, role and adequacy of current

funding mechanisms, well, when you read through the Act, you
don't really see enunciation of goals for the Act. But one could eas-

ily determine from the fundings of Congress that the goal of the
Act in essence is to conserve species and to prevent them from get-

ting to the point where they need to be listed as threatened and
endangered.
But if the goal is really to conserve those ecosystems upon which

those species depend, from our local perspective we would have to

say that current funding mechanisms absolutely are not working.
Why is that? Well, one is an objective measurement. Obviously, we
have more species being added to the endangered and threatened
list every day, and that in itself is by definition an indication that

the Act's goals are not being met. If they were being met, we would
have a slowdown, at the very least, in this.

Second of all, in terms of current funding mechanisms, since

we've received no local money, no Federal funding for this, obvi-

ously from our perspective, current funding mechanisms are not

adequate. We have attempted in the past to secure funding from
Land and Water Conservation Fund. We've been unsuccessful at

that, despite a paper fund balance in the billions, there's really

very little appropriated for that.

Frankly, it's hard to find and point to any other existing Federal

funding mechanisms that provide funds in this area. Section 5 al-

lows it under the Act, but it's never been used in our area by the

Federal Government or the Secretary to acquire habitat. We also

had a proposal from the Secretary to do some funding through
States under section 6. That did not survive the House. If a similar

fate awaits in the Senate, that will not be available, also.

So clearly the problem to me is that although there may be some

existing funding mechanisms, they don't really direct the money to

those conservation efforts that make the greatest contribution in

addressing the goals of the Act, and that is local habitat conserva-

tion plans. That's really the thrust of where conservation actually
occurs. The problem is that we're not providing money for that pur-

pose. The absence of Federal funding is really hampering our abil-

ity to move forward with these things. We have made extraor-

dinary commitments, but not everyone is able to do that.

Secondarily, methods by which the goals may be equitably
achieved. Now, you know, when you listen to folks from Riverside

County talk, one of their biggest problems is that when you read

the ESA, Congress finds that species and their conservation are of

value to the Nation and its people. Well, from our perspective, if

saving species is in the national interest, then it follows naturally
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that it's a national obligation to provide funding to achieve those

goals.

Now, in my mind, there are a variety of methods that we could
look to to achieve greater equity. But in terms of the Federal level,
I think we can do things in three areas. First, we can provide fi-

nancial assistance to locals for habitat conservation plan develop-
ment.

Second, and this is very important, we can make an important
contribution through management and exchange of Federal lands
in support of conservation efforts. Third, we can establish incen-
tives for conservation of habitat on private lands. We've discussed
that at length, so I won't really get into that too much.

In terms of financial assistance to local entities that are doing
conservation planning, obviously the thing that everyone wants
most is a check. So it would be much appreciated, of course, if we
could consider the idea of cash matching grants. We're not talking
about handouts, we're talking about matching grants that could be
used by locals to develop and implement habitat conservation

plans.
Next, we could expand a program that's just been started

through the National Fish and Wildlife Foundation, and that has
to do with leveraging Federal appropriations with private sector

conservation sources. That program has worked through the State
of California, through the Natural Community Conservation Plan-

ning Program, and we think it should be expanded.
Second, we would like Congress to investigate the idea of a re-

volving loan funding. Obviously, this would have to be tightly re-

stricted so that people would have to demonstrate an ability to

repay. But we think this is an idea where people that are willing
to put up the money themselves to do these conservation plans
could get, in effect, up front money to do timely land acquisition
from Congress on a revolving fund basis.

We also, in a similar fashion, we are working with our congres-
sional delegation on a bill which would establish authority for the

Secretary to basically pay the debt service on any loans that we
were to take out or bonds that we were to issue to acquire habitat

pursuant to an approved HCP.
These are the sorts of things I think we could do on the financial

end. In terms of—yes, sir?

Senator Kempthorne. Mr. Loew, your third part is on what?
State and local responsibilities?
Mr. Loew. No, I'm just talking about financial assistance to local

entities.

Senator Kempthorne. I know. At the outset, you had indicated
there were three points.
Mr. Loew. Right. The last is the relative roles of each level of

Government.
Senator Kempthorne. OK, would you hold that, let that be my

first question to you. Because I want to go into some detail on that.

Mr. Loew. OK. Then Federal lands, we are fortunate in our area,
we have a very cooperative Bureau of Land Management district

manager. We've had tremendous success there. It shows me what
the value of the contribution can be, just by using existing Federal
lands. First of all, we could ask Congress to direct Federal lands
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to the maximum extent practicable to be managed in concrete with
habitat conservation plans. We could also consider the idea of des-

ignating, as appropriate, surplus Federal properties and make
them available for sale or exchange for the purpose of acquiring
sensitive habitat.

Last, through the base realignment process, and we're a victim
of that, as you well know, in southern California, an amazing
degree of base closures, it frees up Federal land that's no longer
needed for military purposes. We broached the idea on our local air

force base of using some of this property as exchange property, so
that we can in effect use Federal resources to acquire habitat.

The last thing was the relative roles of Federal, State, and local

governments, and I'll hold that if you wish, and I'M just conclude
at that point. Thank you very much, Mr. Chairman.
Senator Kempthorne. Mr. Loew, thank you very much. I appre-

ciate it.

Our next witness is Dr. Charles Gilliland, associate research

economist. Real Estate Center, Texas A&M University, College Sta-

tion, TX. Welcome.

STATEMENT OF CHARLES E. GILLILAND, ASSOCIATE RE-
SEARCH ECONOMIST, REAL ESTATE CENTER, TEXAS A&M
UNIVERSITY

Mr. Gilliland. Good morning, thank you, Mr. Chairman.
Senator KEMPTHORNE. Good morning.
Mr. Gilliland. First of all, the Real Estate Center was created

by the Texas legislature and charged with the duty to conduct
studies in all areas that relate directly or indirectly to real estate

and/or urban economics and to assist in teaching programs in real

estate offered by colleges and universities. So that gives us a broad
mandate.
The Center has provided a lot of information that benefits all fac-

ets of the real estate industry, including real estate agents, attor-

neys, lenders, legislators, and last but definitely not least, the gen-
eral public. The Center has undertaken a wide variety of investiga-
tions and has provided information designed to enhance the effi-

ciency of the real estate market in Texas.
In my capacity at the Real Estate Center, I am a specialist in

rural land values. I've charted the progress of rural land markets
in Texas since 1983. Every year, I monitor about 3,000 to 4,000 re-

ported transactions and maintain contacts with about 250 observ-

ers that we sur\'ey twice a year in four southern States.

So my years of land market research have provided a unique per-

spective on land market developments. Perhaps as many as 12

years ago, the environmental regulations of one sort or another

began to emerge as major influences on the land market. Buyers
and sellers became aware of restrictions on human activity where

endangered species were concerned.
At the same time, some lenders began to question the security

of their collateral base in the face of possible restrictions on land

use where endangered species habitat occurred. Some legislators,
lenders and other real estate professionals have expressed concerns

as the question of possible diminution of value arose. Responding
to numerous inquiries, the Center has undertaken a study attempt-
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ing to gauge the influencing effects of the Endangered Species Act
in Texas on rural land values. The study was entirely funded by
the Real Estate Center and conducted at the university.
The study produced the following conclusions. This is probably

the most overriding conclusion that you can draw from what we
have been able to identify, and that is, uncertainty concerning the
current and prospective land uses affected by ESA is a very, very
important concern in the land market. Owners and potential buy-
ers may not know whether particular properties play host to an en-

dangered species.
Observers report that bureaucratic judgments appear to be in-

consistent from one property to another. Potential buyers foresee

possible bans on current land uses, and the likelihood of lengthy
delays in obtaining permits, plus the possibility of incurring con-

sulting fees and other mitigation expenses.
Exacting mitigation fees in return for issuing permits adds the

specter of an unanticipated and uncertain cost in particular man-
agement programs. The combination of mitigation fees and regu-
latory delay may cause large areas of land to be unattractive to

buyers. All of this adds to that uncertainty.
In typical markets, these factors often translate into reduced

numbers of offers and ultimately, value losses for the affected prop-
erties. At the Center we did a couple of projects. For the first one,
we surveyed a number of brokers in response to requests from
Texas legislators. The survey was designed to find out the consen-
sus judgment of these people who are on the cutting edge of the
transactions that occur in the market. We set out to see what their

perspective was.
The consensus among the Texas real estate brokers expressing

an opinion on value impact on vacant lots, urban fringe land, tran-
sitional rural land (40 to 45 percent of the panel expressed opin-
ions), pointed to value declines associated with ESA. These brokers
estimated a 40 percent median value decline for urban fringe land
in Texas, in the Texas hill country, and a 30 percent decline in

transitional land values associated directly with ESA.
We looked at what Travis County property tax authorities have

done. They have adjusted their tax rolls for a total of 897 prop-
erties that were affected by ESA. In other words, people came in

with proof that they had a problem and asked for property tax re-

ductions stemming from that problem. The property tax authorities
reduced their tax roll land values by 43 percent.

Agricultural land values were reduced about 22 percent. Transi-
tional land values were reduced by about 51 percent. Vacant plat-
ted lots were reduced by about 45 percent.
We looked at my aggregated land data and found that there is

too much noise going on in the land market to really draw any spe-
cific conclusions about trends relative to value declines or in-

creases. There is some discussion of value changes in the printed
material that I submitted. But these data were not useful in estab-

lishing what the effect really was.

Finally, the last thing that we noted was the Balcones

Canyonlands Conservation Plan that has been proposed in western
Travis County. On April 19, 1995, there was a proposal that in-

cluded a $5,500 per acre fee to mitigate incidental taking of acre-
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age when developing land with golden-cheeked warbler or black-

capped vireo habitat.

Additionally, vacant platted lots would incur a fee of $1,500 be-
fore a home could be built. Although routine farming and ranching
practices would be exempted, those farm and ranch management
activities that required some incidental taking for clearing would
also incur a $1,500 per acre mitigation fee.

Considering all of these aspects of this controversy, we were
asked if the lenders were overreacting to ESA, and if there was a

possibility of value decline. Our conclusion is that they do have a
definite concern, or a reason to be concerned. And that it appears
that there may be a sizable impact.
We're going to have to wait to be able to assemble some good,

solid microdata to be able to do an estimate of what the exact im-

pact is at this point. But our conclusion is that uncertainty is a real

problem that lenders have been taking into account and should

probably take into account in the future.

Thank you.
Senator Kempthorne. All right, that's very interesting. Thank

you, Dr. Gilliland.

Let's see, we now have Mr. Randy Scott, who is the planning
manager, San Bernardino County, CA. Mr. Scott, welcome.

STATEMENT OF RANDY SCOTT, PLANNING MANAGER, SAN
BERNARDINO COUNTY, CA

Mr. Scott. Thank you, Mr. Chairman.
I'm here representing San Bernardino county today, and San

Bernardino County is located in southern California, as many of

you know. In fact, we are just north of Riverside County, Mr.
Loew's home territory.

Among other duties, I am responsible for environmental impact
review of county projects and private development projects which

require county permits. I also serve as the county's representative
on an ongoing multiagency habitat conservation planning effort for

the West Mojave Desert region. I am the project manager for a

multispecies habitat conservation plan that is being initiated for

the San Bernardino Valley portion in southwestern area of the

county.
I was personally involved with the recent endangered species

issue that I would like to share with you this morning that illus-

trates some of the concerns of local government with regard to the
costs of complying with the ESA. A recent listing under the ESA
created a conflict with a major county public works project. On
September 22, 1993, the U.S. Fish and Wildlife Service emergency
listed the Delhi Sands flower loving fly.

In doing so, the Service significantly impacted the county medical
center replacement facility. Very little is known about the fly. It is

currently believed to be restricted to seven sites in southwestern
San Bernardino County and northwestern Riverside County. Noth-

ing is known about the habits of the fly in the larval stage. The
adult emerges only from late July through mid-September.
To resolve the resulting endangered species land development

conflict, the county prepared a habitat preservation enhancement
and impact avoidance plan for the San Bernardino County Medical
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Center replacement facility. The plan was completed in cooperation
with the U.S. Fish and Wildlife Service, and in order to obtain a
determination from the Service that the project would not con-

stitute a taking, under the provisions of section 9 of the ESA. This
determination meant that a section 10(a) permit and a formal habi-

tat conservation plan would not be required.
This effort was involved in an avoidance program, and the costs

associated with that is the purpose of my presentation today. The
facility is located on county property within the city of Colton in

San Bernardino County, and is located on a 76-acre parcel. The
study was conducted on the site during the summer of 1993 to de-

termine the presence or absence of the fly. A total of eight
sightings, representing seven or eight individuals, were made. All

sightings were made near the southern boundary of the site and
the amount of existing suitable habitat was estimated to be no
more than 2 acres.

The balance of the site proposed for the medical center develop-
ment was determined not to be suitable habitat. The county con-
cluded that its original medical center layout and design, prepared
prior to the listing, would have had an adverse impact on the Delhi
Sand fly, and would have required an incidental take authorization
under section 10(a), if the medical center design had not been
modified.
Because the medical center's financing and construction sched-

ules were well underway at the time of the sand fly listing, the

county concluded that the delay associated with obtaining a 10(a)

permit would effectively terminate the project. A delay and/or ter-

mination of medical center construction could cause serious con-

sequences for future public health care in the county.
The county's response to the conflict resulted in avoidance of the

entire Delhi sand area identified as occupied or suitable habitat.

That was accomplished by moving the medical center complex
north from the original design location, which involved acquiring
additional property that was adjacent to the site. The resulting
shift left an area of little more than 8 acres, approximately 8V2
acres in size, which encompasses the approximately one acre occu-

pied habitat. The long-term protection of the occupied habitat and
preserve area is ensured as part of the avoidance program.
As of June 8, 1994, the total costs for mitigation had reached

$3.3 million. Of the total, about 42 percent of that can be attrib-

uted to the acquisition of additional land, the habitat preservation
enhancement and avoidance plan accounts for about $900,000 of

that budget. The costs for redesign, engineering, construction and
direct costs per fly protected at that time was estimated to be
about $400,000 per fly.

Other species significantly affecting the county include an im-

pending listing of the San Bernardino kangaroo rat, which may
occur on about 39,000 acres of habitat within San Bernardino val-

ley. Currently, additional conservation eflbrts are underway that
the county is involved in regarding the desert tortoise in the north-
ern portion of the county.

In a more positive and proactive approach to reconciling endan-

gered species and land use conflicts, county supervisor Jerry Yews
has proposed the preparation of a multispecies habitat conservation
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plan for San Bernardino Valley. This plan is intended to preserve
and protect covered species and the ecosystems upon which they
depend.

Initially, this plan proposes to address some 41 animal species
and 32 plant species. Obviously, a very ambitious effort that will

be very expensive. We're currently projecting a cost of approxi-
mately $1.8 million to prepare the plan.

Funding for this program is extremely difficult. Currently eco-

nomic climate of the area and the inability of cash-strapped local

cities and the county to pay for the plan preparation is a major
hurdle in aggressively pursuing the plan.

In closing, I would like to indicate that San Bernardino County
has participated in developing and supports the National Associa-
tion of Counties, NACO recommendations on ESA reform. These
reform proposals represent, we believe, to be a moderate reform ap-
proach that strengthens the Act rather than proposing wholesale
revisions to the Act.

Thank you.
Senator Kempthorne. All right, Mr. Scott, thank you. That's

quite a situation that you've dealt with.

All right, let me now call upon Mr. Elliot Parks, who is the direc-

tor, Johnson and Johnson, San Diego, CA.

STATEMENT OF ELLIOT PARKS, DIRECTOR, JOHNSON & JOHN-
SON; DEPUTY MAYOR, CITY OF DEL MAR; VICE CHAIRMAN,
SAN DIEGO ASSOCIATION OF GOVERNMENTS
Mr. Parks. Good afternoon, Chairman Kempthorne.
I am Elliot Parks, deputy mayor of the city of Del Mar, CA, and

vice chair of SANDAG, the San Diego Association of Governments.

Professionally, I do direct one of San Diego's many biotechnology
concerns.
On behalf of SANDAG, and the nearly 3 million residents in the

San Diego region, I thank you for the opportunity to offer public
testimony today. The San Diego region is the area south of the
urban sprawl of southern California, with a unique sense of place,
bounded to the north by Camp Pendleton, to the south by the Mexi-
can border, to the east by the mountains and deserts and to the
west by the Pacific Ocean.
Of our 4,200 square miles, nearly the size of, actually the size

of the State of Connecticut, more than 90 percent of that land is

open space, agricultural lands, parks, water and undeveloped
lands. Open space and habitat are interwoven into our economic

well-being. Businesses and industries come to San Diego because

many view us as an important entrepreneurial center, but also to

enjoy our quality of life.

Let me focus on two needs pressuring the San Diego region, and
I believe much of this country. First is the need to protect the rap-

idly dwindling supply of natural resources. The San Diego region
has a vast array of habitats that can be literally experienced in a
1-hour drive. For that reason, the San Diego region has more rare,

threatened, and endangered species than any other county in the

continental United States.

The second pressure is the need to ensure our economic well-

being and to ensure its sustainability. Over the next 20 years, we
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project that we will have 1 million more residents in our region, re-

quire V2 million more homes and V2 million more jobs. That will

put substantially increasing pressure on our valuable habitats.

Can we preserve open space and still provide land to assure eco-

nomic growth? We do believe so in the San Diego region, and have
initiated plans for three habitat conservation programs within the

region. All of these programs are multihabitat, multispecies and

multijurisdictional, and the three of them together cover dunes and
beaches, chaparral grasslands, woodlands and forests, riparian and
wetlands, and incorporate and include all 19 governmental agen-
cies within the region and a host of Federal and State agencies as

well.

We envision these plans will cover over 90 of these rare, threat-

ened and endangered species. The plan covers both listed and un-
listed species, because we believe it's important to deal with threat-

ened resources before they are on the edge of extinction, when the

options are limited and when the solutions are much more expen-
sive.

Habitat conservation plans are being developed with extensive

advisory committee participation, including environmentalists,
builders, property owners, community groups, farmers, sportsmen,
local, State, and Federal agencies. One key objective of the plans
is to provide certainty, certainty for environmentalists, certainty
for the business community, and certainty for local government.
The plans are being built on scientifically and biologically sound

approaches that provide for the integration of land use and eco-

nomics.
The habitat plans are important to our region's economy. We are

attempting to treat habitat as another element in the region's in-

frastructure, joining water availability, waste disposal and trans-

portation. We need this habitat infrastructure to preserve our qual-

ity of life and to assure sustainable economic growth.
In concluding, I would like to focus on changes in the Endan-

gered Species Act that would improve the future of habitat con-

servation planning in our region and on funding of those plans. The
Act should encourage multihabitat, multispecies and

multijurisdictional. It should encourage plans that are built on

science, integrated with local economic and land use considerations.

We need more flexibility in the ESA to allow for phased implemen-
tation. Not all the funding should have to be assured before the
first permits are issued.

The Endangered Species Act should be revised to return land use
controls to local communities. It is time for a new partnership
where we implement these plans jointly, and eliminate costly and
adversarial approach to the current regulations and procedures.
Our funding strategies call for cooperation and creativity. As one

example, SANDAG recently committed nearly $5 million to acquire

key property in the reserve area using mitigation funds for needed

transportation improvements. Local governments have invested

over $5 million of their own funds in preparing these plans. A num-
ber of important issues need to be resolved, especially financing.
Local financing strategies need to match Federal, State, and pri-

vate funds.
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Our region is ready to assume our fair share of responsibility.
But we need your resolve and your collaboration, through changes
in the Act, and your continued commitment through all of the im-

plementation stages. Thank you very much.
Senator Kempthorne. All right, Mr. Parks, thank you. I appre-

ciate your comments.
Mr. Marsh is with Siemon, Larsen and Marsh, from Irvine, CA.

Welcome.

STATEMENT OF LINDELL L. MARSH, PARTNER, SIEMON,
LARSEN & MARSH

Mr. Marsh. Chairman Kempthorne, I appreciate the opportunity
to discuss with you today what we're learning from a unique na-
tional dialog process focused on exploring the development of a

funding framework for the conservation of biodiversity within the

urbanizing regions of the Nation under the Endangered Species Act
and to an extent, under the Clean Water Act.

The funding framework dialog is both different from and similar
to the dialog of the Keystone Center. It is a year-long facilitated

national discussion among the affected multiple stakeholders, co-

sponsored by the Growth Management Institute and the Environ-
mental Law Institute, and directed by three facilitators, each with
a different perspective, development, conservation and local and
State government. I generally represent the development interests;
Dr. John DeGrove of Florida represents the State and local govern-
ment interests, and Mike Bean the conservation interests. It in-

volves a broad constituency of various interests.

Bringing adversarial stakeholders together to dialog has a his-

tory, and is timely. There are now many more than 20 examples
in recent years where wildlife preservation has been worked out so

as to be compatible with economic development by bringing these
interests into a collaborative planning process. We are hearing
about a number of those kinds of cases today—the Louisiana black

bear, the Karner blue butterfly.
Over a decade ago, I represented Amfac and Foremost-McKesson,

the owners of San Bruno Mountain. On their behalf we requested
the first habitat conservation plan. It later became the model for

section 10(a) of the Endangered Species Act. The key to the success

of that plan was the underlying process
—a collaborative planning

process, bringing together all of the interests to solve the problem.
This is becoming the new paradigm for addressing problems be-

tween wildlife conservation and economic development under the

Act.

The funding framework dialog builds on these successes. Two
sessions of the dialog have occurred in Washington, DC, and San

Diego, CA. The remaining sessions are scheduled for Texas and

Florida, with the final session scheduled for the Smithsonian Insti-

tute in Washington, DC in October or early November.
The dialog is not to debate the level of wildlife protection or the

regulatory aspects of the program. It also does not address issues

related to timber, fisheries, or agriculture, except as they relate to

urbanisation. It is focused on the question of how do we fund con-

servation in urbanizing areas of the country—California, Texas,
Florida.
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What I'd like to do is talk just about two things. One is what
we're learning out of the dialog, and then some emerging prin-

ciples. So what are we learning?
First, we are learning that there's a broad and growing consen-

sus that a funding framework is the most critically needed step to-

ward resolving the perceived economic development/wildlife con-

servation conflict, at least with respect to urbanizing areas.

Second, the cost of wildlife conservation in urbanizing areas is

not large if shared by the broad constituency of interests. Several

years ago, based on a back of the envelope guess, a small group of

us concluded that the cost of conservation in urbanizing southern
California would be relatively modest over an extended period of

time, generally in the range of one or two B-2 bombers or the re-

building of the Woodrow Wilson bridge over the Potomac. Not a

great deal of money in the future of the region, which is the alev-

enth largest economy in the world, provided that the cost is shared

broadly by the entire constituency of interests.

On the other hand, if the entire cost is allocated to only one of

the constituent interests, such as new economic development or to

current local taxpayers, it becomes unbearable and in turn ad-

versely affects all of the interests.

As we have discussed today earlier, wildlife conservation is of

shared local. State, and national significance. If shared by these

broader interests, including new development, its cost is not large.

By analogy, if historically the costs of the national highway, flood

control, sewer or water supply systems, would have been allocated

only to the then-new local development or to the then-existing local

or regional populations, the costs would have appeared large and

unmanageable. In turn, failing to establish a funding framework
for such purposes would have adversely affected our local, State,
and national economic well-being.
From this perspective, it appears that the problem is not the

amount of money required, but our collective difficulty in designing
an efficient system for sharing the costs. We have argued about the

problem rather than simply setting about to solve it, as we heard
earlier with respect to the efforts addressing the black bear or the
Kamer blue.

Third, in the past, we have not adequately funded or provided for

the conservation of biodiversity within the urbanizing areas of the
Nation. Our national settlement programs for highways, flood con-

trol facilities, sewer and water systems and ports did not provide

adequate funding for the conservation of biodiversity as the direct

and indirect impacts of these programs occurred. It has created, in

effect, a growing shared conservation deficit or debt.

Fourth, the cost of failing to adequately anticipate and provide
for the conservation of biodiversity by the local. State, and Federal
communities has fallen, by default, on the shoulders of new devel-

opment projects, including, by the way, public infrastructure,

project-by-project.
There is a newly emerging consensus within the conservation as

well as the development communities that this is unfair, ineffi-

cient, unnecessarily conflict producing, and inflationary. At the

same time, conservation interests are unwilling, understandably, to

allow wildlife and biodiversity to be lost, with the result that new
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development has been the funding vehicle by default, notwith-

standing the results.

Fifth, the project-by-project system of development and wildlife
conservation has proven extremely inefficient within urbanizing
areas, and has contributed to a political backlash. Project-by-
project delays prevent us from taking advantage of economies of

scale, but the cost of habitat increases as development within the

region proceeds. There is broad agreement that addressing this

problem proactively, early and in a region-wide manner will result
in significant cost savings and better results. However, such a re-

gion wide approach will work and not collapse only if an adequate
funding framework can be established.

Finally, international competitiveness among urban regions will

increasingly pit region against region. Regional wildlife habitat is

a key determinant of the viability of the urban system. It assures
the quality of life demanded by a modern work force and urban
suburban population. In order to support regional competitiveness,
habitat should be incorporated into the regional system as effi-

ciently as possible and should be designed in conjunction with

transportation, housing, utility and other urban and development
components.
While there is a cost associated with conservation, by addressing

it in a strategic manner, together with other components of the sys-

tem, such as transportation and infrastructure, the resulting open
space can contribute to the efficiency and value of the other compo-
nents, in effect partially offsetting and lowering the cost of wildlife

habitat acquisition when viewed separately.
The economically most competitive regions are those which plan

for the interaction between people, economic development, and an-

ticipated environmental impacts synergistically and strategically.
There are four emerging principles. One, conservation should be

planned and funded as any other component of the regional urban

system. Conservation planning should take into consideration,

among other things, the efficiency, economic well-being and com-

petitiveness of the region as a whole. Second, lands required for

conservation pursuant to such plans should be designated as early
as possible, and in advance of urban encroachment. This estab-

lishes clear expectations
—the stability that you. Chairman

Kempthorne, mentioned earlier, and provides assurances and pre-

dictability to both economic development and conservation inter-

ests.

Third, early funding for acquisition is the most important ele-

ment of the funding framework. Without early funding, it is ex-

tremely difficult politically, if not legally, to designate for conserva-

tion of privately owned lands and wildlife habitat. Without the des-

ignation of such lands to be conserved, the entire process quick de-

generates into the costly and time-consuming, project-by-project ap-

proach that we are now trying to correct.

Finally, the provision of such early funding is beyond the capac-

ity of the existing populations of a region and as with other compo-
nents, the regional urban system should be a shared responsibility
of the local. State, and national communities.
For the reasons discussed^ above, the burden of conservation

should be shared, as any other element of the regional urban sys-
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tern is, such as highways, flood control, water and sewer faciHties,

among new development, ultimate users and the existing, future,

local, regional, national, and State communities. Of particular im-

portance is the need for State and Federal support to provide fund-

ing for the early acquisition of lands.

Case examples of successful collaborative planning among the

diverse stakeholders around issues of environment and economic

development have provided learning for the future creation of re-

gional funding frameworks. These successful cases indicate the im-

portance of careful facilitation and attention to the process design.
I appreciate the interest in the dialog, and would welcome your

continued interest in it, and would be available, of course, for ques-
tions.

Senator Kempthorne. All right, good, Mr. Marsh. Thank you
very much.

Let me begin with Mr. Loew. Mr. Loew, I understand that your
agency is the recipient of the $30 million collected so far as a habi-

tat mitigation fee from developers.
Mr. Loew. That's correct.

Senator Kempthorne. Have any studies been completed that

suggest how the $1,950 per acre fee affects the price of homes to

the buyer in the area?
Mr. Loew. That's a very good question. We've had some people

come in from the University of Texas at Austin who were examin-

ing the issue. I don't believe they ever did a definitive study.- 1 had

thought of this concept myself. We have not done one. The reason
is that it's very difficult to disaggregate the effect of the fee from
the overall downturn of our local economy. I can just give you an

example, a personal example. I sold my house recently after a 2-

year delay at a $50,000 loss. It's not affected in any way, shape or

form by the kangaroo rat issue, yet the property declined dramati-

cally in value. Why did that happen? It wasn't the kangaroo rat,

it was another reason.
So we have not done a formal economic study and I doubt that

a credible one could be prepared, simply because of the fact that

virtually at the same time that this fee went into effect, we had,

exogenous factors basically have a very depressive effect on our

property values. So it's difficult to ascertain exactly how much was
due to the kangaroo rat and how much was just due to the general
economic decline.

Senator Kempthorne. Dr. Gilliland, can you shed some light
from your perspective, I mean, is this something that can be cal-

culated?
Mr. Gilliland. It's going to be very difficult to do that. First of

all, you have to have some sort of an indication of properties that

are affected versus those that aren't. But if you're talking specifi-

cally about this impact fee approach to things, if you're in a down
market, you're not going to see much development going on in the

first place. If you're in an active market like we once again have
in Texas, the ability for the landowner to pass that fee on to the

homeowner is going to be related to the opportunities for competi-
tors in the market that are not subject to the fee.

In other words, if you have a lot of competition, then the land-

owners or the developers are probably going to incur all of the fee.
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If you don't have, if you have a unique asset, if you will, then a

good deal of the money is the cost and is probably going to be

passed through to the end user or the homeowner. I think, as sev-

eral of us have indicated here this morning, the important aspect
of this is that providing habitat through this kind of a mechanism
is not a free good. Someone is going to have to pay for it. It's just
a question now of who is incurring that cost.

Senator Kempthorne. OK. Then also, this report, Reconciling
Conflicts Under the Endangered Species Act, the Habitat Con-
servation Planning Experience, and Michael Bean is one of the au-
thors of this. But included in here, and Mr. Loew, this is for you,
but according to this report, the mitigation fee collected for the Ste-

phens kangaroo rate is expected to generate $10 million to $15 mil-

lion annually, and to ultimately permit $100 million in bonding ca-

pacity.
In your testimony, you state that $44.8 million will be used for

the rat. How will the rest of the money generated by the rat be
used? Will it be used to buy habitat for the rat or for other species
as well?

- Mr. Loew. Just to clarify the record, in terms of the revenue gen-
eration potential, it's extremely volatile. People basically pay the
fee at such time that they pull grading and building permits. So
the fee generation relates directly to the level of permit activity.
You can say that since we've instituted this fee in 1989, at the high
water mark we were collecting about $1 million a month or about

$12 million a year.
Last fiscal year we collected $600,000 for the entire year. As a

result of that volatility, you cannot bond against that revenue
source. So it really, in effect, has no bonding capacity. Because you
just simply cannot guarantee at any one point in time or for any
year exactly how much money would be available for debt service.

That's been our major problem we've faced.

In terms of where the money goes, to date, about 82 to 83 per-
cent of the money that we have collected and expended has gone
for land acquisition. We have also spent a considerable amount of

money defending lawsuits. We are defending an inverse condemna-
tion suit now. We've been sued six other times. We have also spent
about $1 million on biological research. The primary cost driver,

though, by far, is land acquisition. That is what we've spent most
of our money for.

Senator Kempthorne. Which would be habitat for the rat?

Mr. Loew. It's purchased primarily for the kangaroo rat. But the

underlying objective is to try to promote biodiversity. So to the ex-

tent we can, we'll try to select kangaroo rat habitat that's also in-

habited by a number of other sensitive species.
Senator Kempthorne. Like you might plant some lupin?
Mr. Loew. Well, sure. If we had those butterflies, we would be

pleased, I suppose.
Senator KEMPTHORNE. Now, by doing that, using this money to

purchase habitat that would be conducive for the kangaroo rat,

would that alleviate the problem that, we've had a witness some
months ago where they couldn't remove the habitat from around
their home, which when the fires came, they felt was a contributing
factor to the loss of the home.
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Mr. LOEW. Well, that issue was taken care of via a separate, co-

operative agreement. Landowners can now do those things that

they were previously prevented from doing. The real benefit of

spending the money in this context for the kangaroo rat really lies

not so much for the kangaroo rat but for the future. I would just
note that we've got 50,000 acres of reserve set aside already for the

kangaroo rat. Interestingly, there is more coastal sage scrub habi-

tat on those reserves than there is grassland.
So there is tremendous ancillary benefits to other species. In fact,

what we're doing now is negotiating with the Fish and Wildlife

Service, BLM and the Forest Service to do an ecosystem based plan
for the entire region which uses those kangaroo rat reserves as the
basis of a regional reserve system.
So in other words, at this point, all we need to do is identify the

additional increment of habitats that are not adequately conserved

now, focus on conserving those, and really, the amount of distance

we have to go to get to the goal line is really short because of the
investment that's been made in this process.
Senator Kempthorne. OK, thank you.
Dr. Gilliland, you have provided some very interesting testimony,

some good information, some numbers. In laymen's terms, what's
it all mean?
Mr. Gilliland. First of all, it means when you look at what we

were able to find, there are a lot of people out there that really
don't have a very good handle on what's happening to the really
affected properties. Not many of those are selling, beyond the ones
that are being purchased by environmentalists and other groups
that can be identified.

So once again, I keep returning to this theme that there is a

great deal of uncertainty out there, which has caused lenders to

think about what's going to happen next. One thing that puts a di-

mension on it is the proposed $5,500 per acre fee imposed on the

development process. As a lender holding potential development
land mortgages, that would certainly give me a great deal of heart-

bum. Looking at someone with a mortgage that I had funded on_
a property that suddenly was faced with that kind of potential ex-

pense would mxake me very nervous. It may be something that de-

serves some further examination with regard to the kind of threat

there is to the lender's collateral bases throughout the country.
Senator Kempthorne. That's a new assessment?
Mr. Gilliland. The mitigation fee assessment has not been put

in place yet. The way that the Balcones Canyonlands Conservation
Plan progressed was as follows: the city of Austin voted bonds to

purchase habitat, county voters then rejected a bond issue, and the

county looked for an alternative funding mechanism (mitigation
fee). The plan has not been met with a great deal of enthusiasm

throughout the county because it's on hold at this point.
Senator Kempthorne. If we just sketched this scenario out,

you're talking about there certainly could be an adverse impact
upon the loaning of capital or projects?
Mr. Gilliland. Yes.
Senator Kempthorne. Yet when we talk about the funding

mechanism, isn't it possible that the very taxpayers or the tax base
that would provide the funds for the mitigation is going to be ad-
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versely impacted by this whole problem, so that you will not have
the financial resources to accomplish what you're trying to do with
the restoration of the species?
Mr. GiLLlLAND. I would think that the Travis County experience

is a pure example of that happening. The county has adjusted 43

percent of the value off of those properties that were involved in

ESA problems. The tax base will begin to shrivel, and it will be-

come more and more difficult to get other property owners to pick
up a bigger burden.

In Texas, property tax burdens are painfully on everyone's mind.

They have grown substantially over the past 10 years. So it's not

surprising to me that bond issues are being turned down.
Senator Kempthorne. I think you touched on this, but let me

ask you the question. Are lenders overreacting when they avoid

making loans on properties that have listed species habitat?
Mr. GiLLlLAND. Our judgment is that they are not considering

the degree of uncertainty. Markets can deal with practically any-
thing but uncertainty. If you look at the level of uncertainty that's

out there, whether or not you have habitat, how much it's going to

cost or how much it might impact property values, you have a real

problem.
If some of the declines that were registered at Travis County ap-

praisal district come to pass in real market values, a loan that was
70 percent of value on rural land suddenly falls 20 percent and be-

comes a 56 percent loan. At some point, that loan will become non-

performing. We've been down that lane before with our banking
system. So it's something that could be a real problem.
Senator Kempthorne. OK, thank you very much. To continue

this same sort of discussion, Mr. Scott, I found very interesting

your insight with regard to the Delhi sands flower loving fly. In

fact, we had a story on it, well, this was from the wire service, but
in the Washington Times, where it says, they are only about an
inch long, live a couple of weeks at most, and you'd probably swat
one if you saw it. Be careful, the Delhi sands flower loving fly is

now on the Federal endangered species list, the first fly ever to

achieve that distinction.

There are how many flies?

Mr. Scott. Well, on this particular site, there were seven or

eight flies, individuals occurring there.

Senator Kempthorne. You calculate that the additional cost of

the project was what, $400,000 per fly?
Mr. Scott. Yes.
Senator Kempthorne. And this was for a hospital?
Mr. Scott. Yes, county hospital replacement facility. The intent

of that, the whole purpose of the replacement facility was to design
a seismically safe public hospital in the region, which doesn't exist

currently.
Senator Kempthorne. Did this additional cost in any way create

the concern that this project may not be able to go forward?
Mr. Scott. I don't think the cost was as great a concern there

as it was sort of the opportunity cost, if you will, rather than the

direct cost outlay to accomplish the avoidance and get the signoff

agreement by the Fish and Wildlife Service that it didn't constitute

a take and require a 10(a) permit and a habitat conservation plan.
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I think the delays associated with going through the 10(a) process
would have killed the project. So the avoidance determination and
the ability to move the facility and provide protection for the occu-

pied habitat was instrumental.
Senator Kempthorne. Is there any way to—no, I won't even ask

that question.

Why does the medical facility need to monitor dune forming ac-

tivity on the site?

Mr. Scott. Well, the exact characteristics of the habitat are not

well understood, as I indicated. However, it appears to be, the fl^s
existence appears to be related to a loose sand formation that oc-

curs in the vicinity. It's this loose sand environment that is of con-

cern in perpetuating the habitat and therefore presumably provid-

ing for the continued existence of the species. There is some ques-
tion about whether that would change by constructing immediately
adjacent to the site both from a structure standpoint and the pav-

ing and associated uses and so on.

Senator Kempthorne. How long will the monitoring go on, how
much does it cost, and who pays for it?

Mr. Scott. The monitoring was agreed to occur for a 5-year pe-
riod. The details of that monitoring effort are evolving based on

knowledge that we gain with each succeeding year. There is clearly
a limitation on the total period of time. The total cost is about

$500,000 for the monitoring effort.

Senator Kempthorne. Five hundred thousand dollars?

Mr. Scott. For the monitoring effort.

Senator Kempthorne. Per year?
Mr. Scott. Per year.
Senator Kempthorne. Who pays for it?

Mr. Scott. It's coming out of the costs associated with the medi-
cal facility development.
Senator Kempthorne. So the costs are passed on to the patients?
Mr. Scott. Ultimately, and to some extent to the taxpayer, to

the extent that the facility is being financed through bonding and
some Federal and State funding contributions.

Senator Kempthorne. OK. Now, you seem to have become pretty
well versed regarding this fly. So let me ask you this question. I

understand that the listed species is actually a sub-species of a

flower fly that has other, more abundant sub-species, and that sev-

eral other species are included in the genus to which it belongs. Do
you know if that's correct?

Mr. Scott. That's my understanding, yes, and that that broader

genera occurs, it's fairly wide ranging throughout the southwest.
But this particular sub-species is a so-called endemic that occurs

in a very specialized habitat. It is, as we understand, similar to an-

other species that occurred in the El Segunda Dunes area near the

Los Angeles airport that is now extinct.

Senator Kempthorne. OK, thank you very much.
Dr. Parks, what have been the costs of the habitat and species

conservation plans in your area, and does that include the oppor-

tunity costs that we just referenced?
Mr. Parks. Well, one of the first things that SANDAG did in our

efforts to coordinate the three habitat conservation programs was



816

to do an economic impact study. I would like to provide that in

writing to the committee, if I could.

Senator Kempthorne. Yes.
Mr. Parks. We have looked at long-term costs and we believe

that there is long-term economic advantage in these programs. As
I mentioned, there's a direct relationship, we believe, between pre-

serving these habitats, quality of life and our economic growth in

the region. As was mentioned before, certainty is a most important
and crucial issue. We believe we're, as it were, ahead of the curve
in identifying those areas for preservation and those areas for de-

velopment, so that certainty will be part of the program.
Senator Kempthorne. What kind of response has there been to

these proposed conservation plans? I ask this because I understand
that there have been some concerns voiced recently regarding the

plans and specifically, how have small landowners responded and
why?
Mr. Parks. As I mentioned in my testimony, we do have an ex-

tensive advisory committee network. We also have an active out-

reach program that's being spearheaded by the San Diego Zoologi-
cal Society and the Nature Conservancy as well, and are trying to

get as many property owners involved in the process as early as

possible.

Obviously, any property owner has a concern about their own
property and the economic well-being of that investment. It's im-

portant to bring those folks in early in the program and to use
their input throughout the program. But from a conceptual frame-
work standpoint, the desire is to establish those areas that are

unique habitat areas, if there are particular areas that are particu-

larly unique, those would have to be prioritized very early and we
would have to see in discussions with property owners whether

they would be willing to work with us on those.

But in general, because we have large areas, and we're saving
whole habitats, we have the opportunity to select areas that are of

the greatest biological impact and the least economic impact. That
economic impact would include individual property owners as well.

Senator Kempthorne. But I have read some of the articles, there

is a growing outcry against these plans?
Mr. Parks. Well, I think there is little outcry specifically against

the plans. There is growing concern about property rights. There
is a particular park, regional park, and there has been some sub-

stantial outcry about the goings on with respect to that regional

park. But these habitat conservation programs are broader pro-

grams. We're just building consensus now, and I would characterize

them that way.
Senator Kempthorne. You mentioned in your testimony that

habitat infrastructure is necessary to preserve the quality of life

that attracts a globally oriented work force to San Diego. Similar

arguments, I know, have been made in Idaho. While no one can

dispute the value of a healthy environment, it's difficult to find spe-
cific figures quantifying the result economic benefits. Do you have

any figures that support that?
Mr. Parks. Well, as I said, I will provide in writing to the com-

mittee those figures that we have. My personal experience, one of

my professional activities is to encourage high tech and biotech
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within southern California. I know some of the things that both do-
mestic and international companies look for in placing high tech
and biotech facilities, which basically can be placed anywhere.
They include a well-educated work force and ready access to aca-
demic mstitutions that have the knowledge they need to bring into

products.
Both of those, if you look at that mobile society, I think one can

identify very clearly the quality of life as one of those things that
motivates the mobility of that work force that's needed for those in-

dustries.

Senator Kempthorne. Final question for you, you provided us a
brochure called Info.

Mr. Parks. That's correct.

Senator Kempthorne. On page 5 of that brochure, it states that
"habitat programs are necessary to keep development from being
disrupted by future listings of endangered species." Under the cur-
rent law, how is it possible for conservation plans to provide the
kind of certainty implied by that?
Mr. Parks. Well, exactly. Senator. As I mentioned in my testi-

mony, we would like to see some modifications to the current En-
dangered Species Act that would allow us to move forward with
these habitat conservation programs. Much has been made about
safe harbors. In essence, we are, I view us looking at the region as

creating safe harbors for development.
Much has been made of no surprises. Again, this relates directly

to the statement on page 5 that we have to have certainty, we have
to have perpetuity as well. So we know that in perpetuity, we will
be able to maintain and sustain biological preserves and areas for
economic development elsewhere in the region.
Senator Kempthorne. All right, thank you very much.
Mr. Marsh, a few questions for you, if I may. In your written tes-

timony, and you referenced it in your remarks, you state that "the
cost of conservation in urbanizing southern California would be rel-

atively modest, generally in the range of rebuilding the Woodrow
Wilson bridge, provided the cost is shared." In a letter from the
California Building Industry Association, Ed Stahl states, "These
programs are incredibly expensive. The cost of the Stephens kan-
garoo rat and the multiple species conservation plan, which covers

only one-third of San Diego County, are in the hundreds of millions
of dollars." He says in his letter that Federal and State funding is

essential to these programs.
Is a cost in the hundreds of millions of dollars in your estimation

modest, even if it's shared?
Mr. Marsh. I think that it is hundreds of millions of dollars, and

taking into consideration the size of the economy, this is not a
large sum. In fact, I would say that something in the range of $1
to $2 billion would not be large, if it's viewed as a cost incurred
over a long period of time and also a cost that would be shared
broadly. When the cost is placed only on new development is when
it really then appears to the developers as being an extremely large
amount. That's the rub.

Senator Kempthorne. Would you find it more effective to use a
given dollar to try to recover a listed species in an urban area
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where habitat has already been greatly modified, or to use that
same dollar in a less urbanized area?
Mr. Marsh. That's one of those questions about which child do

you save—a so-called Sophie's Choice: I don't know how you decide
which species should be lost. It would be the kind of decision that
should be allocated to the God committee. More important, I'm not
sure that we have to make those choices.

Looking at the magnitude of costs, given that you can spread
them broadly, I believe that we generally will not have to choose.

I just concluded a habitat conservation plan for 2,000 acres for a

private landowner, the Fieldstone Company, whom you may have
read about. The cost were about $3.5 million over a 5-year period
to process that plan, and about $10 million to $12 million to the

project as a whole, spread over about 2,300 units.

From my perspective, that is a large cost. It was the product of

what I would call project-by-project permitting, even though it's a
habitat conservation plan. We need to promote planning at the
scale of the Riverside County Conservation Plan, which by the way
I helped put together on behalf of the Building Industry Associa-

tion. It's at that scale that I think you can allocate the costs

broadly and that everybody can then afford.

Senator Kempthorne. Your thoughts on the situation in San
Bernardino County with regard to the seven flies, just your per-

spective. For some, that's difficult to truly understand when you
have sub-species and other members of the family that are quite

prevalent.
Mr. Marsh. When we originally did San Bruno Mountain, we

were faced, in 1979, with the proposed listing of the Callipea Silver

Spot butterfly. I was representing Amfac and Foremost-McKesson.
It was clear that they could not develop portions of the Mountain
and comply with the Endangered Species Act.

The question was, how do you ever get through that thicket. We
proceeded ahead, and when we finally finished the plan, we amend-
ed the Endangered Species Act to permit the taking of an endan-

gered species and obtained our permits. We thought this was a

fluke—that it was something that was just the chance coming to-

gether of the right group of people and the right circumstances.

Over the following 12 years, I've come to the conclusion that

while these things appear difficult at the outset, that as the fellow

that was working on the Louisiana black bear said, when you get
the people together and begin collaborating, looking for a solution—
trying to find a solution—we find a way. I'm not convinced that we
can find a solution in every case. But I believe that we can find

them in most of the cases. As to the Delhi flower loving fruit fly,

I don't know whether should be saved or not.

But my guess is that when you see the efforts, the amount of

money spent, and I think it was something like $3.5 million on the

process, is what bothers me a great deal. However, like Fieldstone,
the problem was inefficiency in resolving the issues, not the ulti-

mate cost. Fieldstone had a $140 million land loan that it could not

renegotiate during the 5-year period that it took to obtain a section

10(a) permit. This created instability for the company, which then
in turn created instability for the region. It's these kinds of cumu-
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lative instabilities that I think are the real problems with the En-
dangered Species Act that need to be addressed.
We can address significant factors causing instability by estab-

lishing a funding framework, by providing a framework for dealing
with these issues in the normal course of things, as we do for high-
ways and bridges.

Senator Kempthorne. Mr. Scott, what was the public reaction to
the fly issue?
Mr. Scott. I think it was negative and unaccepting and ques-

tioning the costs and the value or the merits of attempting to save
a fly. It's the concept of the megafauna that are very appealing and
so on, and people see some value in aesthetically, as opposed to
this particular creature. I think that has some effect on just an in-

dividual's ability to accept the value of the effort, the costs associ-
ated with it. I think that's certainly a negative aspect of most in-

vertebrates. The butterfly is a little more appealing. The flower lov-

ing sand fly is not very appealing. That's a real problem, just in
terms of individuals' perceptions.
So you have to rely on, sort of approach it from a broader stand-

point in terms of the merits of overall endangered species conserva-
tion and so on. So I think it takes somewhat of a sales effort to
convince people that it's an appropriate expenditure of time and
money. This particular creature, it exemplifies a couple of problems
that we seg with the Act currently, and that's the single species
focus, and the unanticipated lack of warning of a listing very
quickly. Under these circumstances it was an emergency listing,
imposed the full provisions of the Act during, they considered the
permanent listing in their noticing process.

It was a combination of events, it occurred in an area that con-
flicted with this major public works project. It also is an area
where we have an industrial growth association development that
is attracting, attempting to attract industries into the area, provide
employment and so on. That's a major conflict also. It raises ques-
tions about, or continues the uncertainty about the use of one's
land and the delays that a developer might encounter in trying to

push forward with a project.
Senator Kempthorne. When we say developer, but in this case

it was a hospital.
Mr. Scott. Exactly. When I say developer, I'm alluding to the

Algamansa industrial area that is attracting industrial growth to
that region.
Senator Kempthorne. Mr. Marsh, if I may direct another ques-

tion to you, I agreed with you where you have stated that we need
to make this a collaborative process and a funding framework so
that it's not just on one entity but it's shared.
Mr. Marsh. Right.
Senator Kempthorne. How do we go about that? How do we es-

tablish that funding framework?
Mr. Marsh. Could I just make one comment on the issue?
Senator Kempthorne. Sure.
Mr. Marsh. It would be interesting to you that the Fieldstone

HCP covered 63 listed and unlisted species in one permit. These
are the assurances that we need for the development community
and for the private sector. Better that we put these assurances into
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the Act. However, whether they are incorporated into the Act or
are just a matter of interpretation, this aspect of the problem is

solved.

In deciding on that 63 species, there was one species that we ar-

gued with the Service over. It was the Pacific pocket mouse, which
has not been seen on the site. We worried that if it were to be
listed, and it turned out to be on the site after we had gotten all

these permits and done all this work, we might have our plans dis-

rupted.
However, based on the work that had been done pursuant to a

collaborative process with the conservation interests, local. State,
and Federal agencies were confident that we could figure out a way
to accommodate the mouse on the 700 acres that had been set

aside. I think that this was a good judgment. A total signoff for the
area would have been better.

What happens if that mouse shows up? Should we then be able
to say, we as a society are going to lose that species. On balance,
if we had the process to deal with the mouse in an equitable fash-

ion, so that my client will be treated fairly and expeditiously, then
we will be able to work the problem out. We believe that the
Fieldstone HCP implementation agreements provide for such a

process.
Now, the question then segues into your broader topic, that is,

collaboration. In following the lead of the private sector, a major
transformation is occurring. I think that is reflected in the changes
being discussed in the Federal Government. It's what Peter
Drucker and Tom Peters are talking about. We are moving to a less

command-and-control organizational structure and toward more
horizontal management. That is very productive

—management by
principle, values, and collaboration. It's really learning how to co-

operate to solve these problems in an expeditious manner.
A year ago, I testified before this committee, and I said that

there were three areas that needed to be addressed—one was as-

surances; second was to deal with the management structure in the

Department of Interior; and third was the creation of a funding
framework.

I have been very impressed by what Secretary Babbitt is doing
concerning the management of the Department of the Interior,

something that cannot be done by legislation. Increased collabora-

tion—so you get the efforts like the Louisiana black bear as a mat-
ter of common practice, and HCPs being more efficiently completed.
So I think the answer is, somehow, that we have to instill in the

Federal agencies, as a part of this redesign of governmental agen-
cies, is what we're learning in the private sector about horizontal

organization and management.
With respect to the funding framework dialog, we started out a

year ago or a year and a half ago, to bring the constituency to-

gether, to find an answer to the question of how much it will cost

and who should pay.
Obviously, the question about Federal funding is significant. I

come from Orange County, CA. While there were some people bet-

ting on the stocks out there, the county problem is as deep as dif-

ficult as the problem facing the Federal Government. We have to

be careful in figuring out how we efficiently deal with this problem.
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I think that what regional agencies such as SANDAG and River-
side have been doing in trying to reconcile proposed conservation
measures with the economic well-being of the region as a whole.
Let's do it efficiently.

There's a role for the Federal Government in the funding of wild-
life conservation. The most critical need is for up-front funding.
Brian was talking about the idea that you can't bond the kinds of
revenues that we're anticipating from regional impact fees. The im-

pact fees go over all development, so that there's a level playing
field. You can't bond those.

What would be very helpful would be the kind of funding role

that the Federal Government has played in connection with other
infrastructural development, providing up-front funding for habitat

acquisition that gets paid back. Non-interesting bearing loan struc-

ture would allow for us to draw lines as to what must be acquired,
so that it gives predictability to the private sector. Then we would
know. That would be extremely helpful.
The details of such a funding framework are very difficult to put

together. Accordingly we intend to continue the dialog with meet-

ings in California, Texas, and Florida, with an ending session at
the Smithsonian in Washington, DC. The focus is on how does one
deal with the funding framework for funding conservation in ur-

banizing areas, which are primarily in California, Texas, and Flor-
ida.

Senator Kempthorne. I appreciate it, again. This has been very
helpful, this discussion.

One point, we think of the San Diego area. Riverside, San
Bernardino, we also have some very rural areas. Certainly, coming
from Idaho, I'm very familiar. I'll tell you, you could tax the whole
community and you can put the whole community out of work and
you still will not have derived much income. So that's a dilemma.
But that's what we're going to have to deal with.
So again, if you have additional thoughts, please make them

available to us. I thank all of you. You've come a great distance to

be here today and it's been very helpful to us. So I thank you all.

This hearing is adjourned.
[Whereupon, at 1:13 p.m., the subcommittee was adjourned, to

reconvene at the call of the Chair.]

[Additional statements and material submitted for the record fol-

low:]

[The following questions were submitted by Senator Lieberman
for the record, but were not available for as this hearing record was
sent to the printers. The responses to the questions will be retained
in committee files.]

Questions by Senator Lieberman for Michael Bean

Your group examined a number of alternatives for incentives under ESA.
1. Are there others that should be considered? Can you give some examples?
2. In general, did you attempt to examine the full range of Federal programs, in-

cluding those outside ESA but under other Federal statutes?
3. Did you consider the full range of private alternatives and market-based incen-

tives?

4. Do you think voluntary incentives can effectively replace regulatory authority
under ESA? Will regulatory authority and incentives work best when combined
under ESA, or when implemented separately and in isolation?
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The Wildlife Management Institute (WMI) recently released a report entitled

"How much is enough: A regional wildlife needs assessment for the 1995 Farm Bill."

WMI contends that many declining species of wildlife could be helped by a properly
targeted Conservation Reserve Program (CRP) program.

5. What is your reaction to WMI's analysis—how much of an impact could a tar-

geted CRP program have on preventing the further decline of species on or near
farmland?

6. Would it help the Habitat Conservation Plan (HCP) process?

The U.S. Fish and Wildlife Service (FWS) reports that one-third of all endangered
and threatened species are wetlands dependent. The Center for Marine Conserva-
tion reports that this figure increases to 43 percent when candidate species are in-

cluded. Yet, incentives for wetlands and wildlife habitat may not be up to the task.

For example, enrollment requests for the Wetlands Reserve Program (WRP) out-

stripped appropriation by a factor of eight during the last 5 years.
7. How much of an impact could a targeted WRP program have on preventing the

further decline of species on or near wetlands? What impact would full funding
have?

8. Would it help the HCP process?
9. What effect would such a program have on helping financially needy wetland

owners, and reducing private property conflicts?

The Stewardship Incentives Program (SIP) of the U.S. Forest Service provides
cost sharing and technical assistance to private non industrial forest landowners
across the nation to encourage forest stewardship. A significant percent of declining

species of plants and animals occur on these lands. Unfortunately, SIP has been ze-

roed out under House and Senate (proposed) appropriations.
10. If SIP eligibility and targeting were to include eligibility for habitat protection

and restoration for declining plant and animal species, now much of an effect would
this have on ESA habitat needs?

11. Would it help the HCP process?
Please comment on the potential of grant programs under the Clean Water Act

for watershed protection, watershed restoration, and nonpoint source pollution con-

trol to help declining species of animals and plants.
12. Can these programs assist the HCP process?
13. Can they assist private landowners?
14. Can they help Federal, State and local agencies?

Questions for George Meyer and Murray Lloyd by Senator Lieberman

15. What effect would a rollback of ESA enforcement authority on
private

lands

have on Habitat Conservation Plans (HCP's)—would it eliminate the driving incen-

tive to get competing interests together at the same table?

16. What other incentive would exist to get these interests together if ESA en-

forcement is replaced by voluntary programs?
17. What effect would a takings law such as S. 605 have on the HCP program-

would it effectively eliminate ESA enforcement authority and the incentives it

brings to public/private partnerships?
The Resource Conservation and Development Program (RC&D) of USDA provides

a network of volunteers to help work out local alternatives to Federal, State and
local resource problems, including ESA protection.

18. To what extent can this program help agencies with field implementation, or

serve as a model for public/private partnership building? Can it leverage financial

resources significantly? Does it provide an effective way to implement alternative

local solutions? Do you think it should play an expanded role in ESA issues, or is

it involved at the right level now? How do we ensure that the ESA implementation
process can take advantage of this program?

19. Are there other "third ways" that you could suggest to assist local implemen-
tation of HCP's that build on existing mechanisms such as the RC&D program?

20. What about the Partners for Wildlife Program of the U.S. Fish and Wildlife

Service—what
potential

does it hold for ESA protection?
21. Do you think existing Federal programs mentioned above require legislative

changes to reach their full potential for ESA implementation, or can they be imple-
mented by purely administrative means under existing statutes? What additions or

deletions would you make to statutes to accomplish this?

Please comment on the extent to which the current HCP Process serves as a

model for the future of ESA recovery implementation.
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22. Do you think it requires legislative support to reach its full potential, or can
it be implemented by purely administrative means? What additions or deletions
would you make to it?

23. Can you provide examples of any State agency programs,
particularly by wildlife agencies, that provide a means for public/private partner-

ships,
or better agency coordination? Do these require Federal legislative changes

and, if so, what are they?

Statement of Carl I op. President, Florida Farm Bureau Federation and
Vice President, American Farm Bureau Federation

I thank you for the opportunity to speak to you regarding reauthorization of the
Endangered Species Act.

My name is Carl B. Loop, Jr., I serve as Vice President of the American Farm
Bureau Federation and President of the Florida Farm Bureau Federation. I own and
operate a wholesale nursery company in Jacksonville, Florida.
We in Florida are keenly aware of threatened and endangered species. Our State

ranks third in the number of affected species. Currently, we have 89 listed as en-
dangered or threatened, 12 species proposed for Federal listing and 288 considered
candidates for Federal listing.

Species locale in our State is probably in line with reports which indicate that na-
tionwide 78 percent of listed species are on private lands, with 34 percent exclu-

sively on private land. Most of this is farm and ranch land. Farmers take pride in

producing food while seeing wildlife on their property.
Unfortunately, the present Endangered Species Act, with its restrictions, makes

landowners wary rather than proud to have listed species on their property. Cur-
rently, having a listed species equates to restricted use and loss of value to property.
The American Farm Bureau believes the following changes must be made when

the Endangered Species Act is reauthorized:
1. Private landowners must be compensated for a loss of property value due to

regulations of the Endangered Species Act. Species preservation declared in the na-
tional interest should be a national expense.

2. Voluntary incentives must be given willing landowners who manage for species
protection. We propose a Critical Habitat Reserve Program outline in the material
submitted for the record.

3. Any determinations under the Act must be supported by sound scientific evi-
dence endorsed by scientific peer review.

4. Proposed listings should be accompanied by a species management plan. Listing
must be based on science, and the management plan must consider economic and
social factors.

5. Mere modification of habitat should not be considered a taking under section
9 of present law. Private landowners must not be prevented from making use of
their property.

6. Before any action is taken under the Act, the applicable Federal agency must
determine that the benefits of the proposed action outweigh its costs.

7. The listing of subspecies or distinct populations should be limited to only those
cases where listing is necessary for the survival of the species as a whole.

8. The Act must provide to people whose economic interests have been adversely
affected by any ESA action the same standing and access to administrative or judi-
cial review of ESA actions as is now provided to those seeking greater species pro-
tections.

9. The Act should prohibit the filing of citizen suits against private landowners
by private advocacy organizations.

10. Landowner actions or activities that have minimal or no adverse impacts on
listed species should be categorically excluded from section 7 consultation require-
ments and section 9 taking requirements.

11. Different protections should be afforded species that are listed as "threatened"
than for those listed as "endangered." Protections and prohibitions applicable to
threatened species should be published on a case-by-case basis as part of the final

listing rule.

12. Private applicants for Federal permits or licenses should be allowed to actively
participate in any consultation required by section 7 of the Act.

13. The purposes and provisions of the Endangered Species Act should have no
greater or lesser importance or priority than the duty or responsibility of any Fed-
eral agency. Under tne current administration of the Act, Federal agencies are often

prevented from
performing

their statutory duties and functions because of require-
ments imposed by the Endangered Species Act. Any conflict between the Endan-
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gered Species Act and the mission or statutory responsibility of any Federal agency
should be resolved by the President.

Enactment of these provisions will move the Act back toward accomplishing its

primary purpose, the recovery of species in danger of becoming extinct. Moreover,
it will accomplish this purpose without creating the bitterness that has marked the

listing of some species.
We believe the Act can be saved, and made to be more effective. Changing the

focus of the Endangered Species Act from a negative club to positive incentives is

a key element of this process. People have to respect and protect species because

they want to, not because they have to. A big part of this attitude transformation
is a recognition and respect of private property rights in the Act and by those ad-

ministering it.

American Farm Bureau Federation,
Washington, DC, August 15, 1995.

Senator Frank Lautenberg,
U.S. Senate, Washington, DC.

Dear Senator Lautenberg: Several weeks ago, during a hearing of the Senate
Environment and Public Works Committee, you asked me several questions regard-

ing the policy of the American Farm Bureau Federation on compensation to prop-

erty owners who have lost property values under the Endangered Species Act. As
part of our exchange on "takings", you asked if property owners did not, at times,
benefit from "givings." I believe you used the construction of a highway as an exam-

ple where a property owner could see an increase in the value of his land. I want
to take this opportunity to further explain our position on this issue.

We believe strongly that our Constitution protects the rights of Americans to own
and use their property. When that use is denied for the public good—whether it be
for a highway or to save an endangered species, there is a cost to the property
owner. We believe that in both cases, the property owner is due compensation for

loss. Unfortunately, only in the first case is that compensation recognized by our

government as reasonable. Obviously, this issue of "takings" will be much debated
in the months to come as the Congress addresses reauthorization of the Endangered
Species Act and the Clean Water Act. We hope that you will recognize the fact that

if endangered species protection is deemed a public benefit, the costs should be
borne by the public, and not a few private landowners on whose property the species
is found.

It is unfortunate that "takings" and "givings" are discussed as part of the same
issue. The government "givings" concept is not rooted in the Constitution.

Bruce Yandle, Alumni Professor of Economics and Legal Studies at Clemson Uni-

versity, puts it this way: "In contrast, if a highway is built near the owner's land,

and her land increases in value, the owner has received no property rights [empha-
sis added]. She has no legal right to stop a later decision to relocate the highway.
She has simply won a lottery. If a regulatory decision is made to close the highway
due to congestion or flooding, and the landowner's property values fall by 50 per-

cent, that is no taking and no compensation is due. Payment is required when rights
are transferred, not when luck of the draw affects values."

Senator Harkin raised the "givings" and "takings" issues at a Senate hearing con-

cerning the 1995 farm bill. He correctly observed that if payments to agricultural

producers were reduced, that would have an impact on land values because some

portion of the yearly payments has been capitalized into the value of land. That
would certainly cause hardship for those producers, but it is not a takings as de-

fined by the Constitution. There is no constitutional right to receive farm program
payments.
Farm Bureau believes that there are many cases where property owners gain

value in their land through the actions of the Federal Government. But nowhere
are those gains deemed to constitute "property rights." That is the crucial issue in

this debate.

Thank you.
Sincerely,

Carl B. Loop, Jr.

Vice President,
American Farm Bureau Federation.
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Statement of James M. Sweeney, Manager, Wildlife Issues Champion
International Corporation

introduction

Mr. Chairman, members of the Committee, thank you for the opportunity to tes-

tify today as you examine the role of incentives to private landowners in the imple-
mentation of the Endangered Species Act on private lands. I am Dr. James
Sweeney, Manager of Wildlife Issues for Champion International Corporation. I am
a Certified Wildlife Biologist with a Bachelors of Science in forestry, and a Masters
and Ph.D. degrees in wildlife management. Before coming to Champion, I was a pro-
fessor of Forestry and Wildlife at the University of Arkansas, Principle Wildlife Sci-

entist for the Forest Service's North Central Forest Experiment Station, Coordinator
of the Forest Service's international cooperative research program, and Director of
Wildlife and Fisheries Ecology at the American Forest & Paper Association.

Throughout my career, as a teacher, scientist, and research administrator, I have
focused on the relationship of forest practices to wildlife and their habitats. That
continues to be my focus with my current position at Champion.
Champion International Corporation is one of America's leading manufacturers of

paper and wood products. We employ over 18,000 people at facilities across the

country. Our paper is used for business communications, commercial printing, publi-
cations, and newspapers. We also manufacture pulp, as well as lumber, plywood,
studs, and specialty wood products. At the end of 1994, Champion owned or con-
trolled more than 5 million acres of forest lands in the United States, making us
one of the nation's largest private landowners.

I am also here as a member of the recent Keystone dialogue on Incentives for Pri-

vate Landowners to Protect Endangered Species. In my remarks I would like to

offer both a brief report on the Keystone dialogue, and a short statement on Cham-
pion's view that incentives, while important, are but one part of a much broader re-

form that needs to be undertaken during reauthorization of the Endangered Species
Act.

Attached to my statement are the full report from the Keystone dialogue, and
Champion's issue paper on "Reform of the Endangered Species Act."

KEYSTONE DIALOGUE REPORT

As a non-profit organization that facilitates national and international consensus-

building policy dialogues, The Keystone Center brought together over 30 key indi-

viduals from, among others: environmental, mining, ranching, and agriculture orga-
nizations; non-industrial private landowners groups; forest products companies; and
Federal and State agencies. The objective of this Dialogue was to develop a compen-
dium of proposals that might serve as incentives (or conversely remove disincen-
tives) to private landowners to voluntarily contribute to the conservation of threat-

ened and endangered species.

Dialogue participants agreed that conserving threatened and endangered species
is an important national goal, but that species protection is a public concern and
should not unfairly burden individual private landowners. The proposed incentives

address, in part, this fairness concern.
The dialogue process generated a package of 19 potential incentives ranging from

those that may be attractive to small non-industrial landowners, to those that might
appeal to State or local governments, or to large corporate landowners. Some of the
incentives are essentially revenue neutral, some have the potential to generate reve-

nue, while others will require that some mechanism be developed for additional

funding. The Final Report represents a compendium of ideas that range from pre-

listing to post-listing situations; from those that improve regulatory certainty to

those that address regulatory flexibility.
The proposed incentives have been grouped into three general topics:

1. Increasing voluntary participation in endangered species conservation

Examples in this category include:

• pre-listing conservation agreements,
• "no take" cooperative agreements,
• technical assistance and other guidance to landowners at the time of listing,
and

• the provision of some form of a regulatory safety net for landowners who vol-

untarily enhance or create favorable habitat (commonly referred to as Safe
Harbor).

92-528 96-27
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2. Habitat conservation planning

Examples here include:

• streamlining the habitat conservation planmn|; process by providing a short

form Habitat Conservation Plan (HCP) for low-impact situations;
• removing duplicative National Environmental Protection Act requirements;
• providing seed money for community HCPs; and
• implementing a "no-surprises" policy.

3. Financial Incentives and resources

Examples in this category include such things as:

• Delaying estate taxes when the estate is managed to provide beneficial

threatened or endangered species habitat;
• providing tax credits for habitat management practices beneficial to threat-

ened or endangered species; and
• creating a threatened or endangered species habitat trust fund.

The report is best viewed as a menu of potential incentives. Each incentive was

developed to stand alone. However, depending upon the needs of the landowner and
of the species, two or more of these incentives may be used together to customize

a cooperative package best suited for a given situation.

The dialogue group reached consensus on 18 of the 19 incentives discussed in de-

tail in the final report. Consensus in this case means that participants of the dia-

logue could live with the incentive being proposed. Individual participants therefore

might support some of the proposals more than others.

Even in the case of the one incentive offered for which consensus was not reached,

the disagreement centered on how the incentive should be offered, not on the basic

idea. One participant felt the Safe Harbor initiative—that private landowners be

given some form of regulatory protection if they maintsuned, enhanced, or created

habitat that might then attract listed species
—should be offered as a pilot effort in-

stead of a full scale initiative. All the rest of the participants supported the Safe

Harbor initiative without this constraint.

The Dialogue Group operated under a short timeframe, meeting on two separate

occasions, for 2 days each. Given the short timeframe, the Dialogue Group had to

remain focused on the incentives package. Items that were outside our specific

charge, or that were too complex or controversial to be handled succinctly, were dis-

missed. Unfortunately funding mechanisms fell into this category. The potential rev-

enue generating mecnanisms that were discussed, but for which no consensus could

be reached included:

• increased concessionaire fees at Federal parks and refuges;
• increased user fees at Federal parks and recreational facilities;

• a manufacturer's excise tax on certain recreational equipment; and
• a Federal real estate transfer tax of some type.

Members of the dialogue, while bringing the perspective of their employers to the

table, participated as individuals. Endorsement of this report by the participating

individiials does not necessarily imply support by the organizations with which they
are affiliated.

champion's view on incentives 1

The provision of incentives for private landowners to voluntarily enter into the

conservation of threatened and endangered species is an important topic. But, it is

a topic that needs to be addressed within the oroader discussions on reauthorization

of the Endangered Species Act. Incentives should help provide some level of cer-

tainty and some degree of flexibility on how, when, and where a private landowner

interacts with the ESA.
However, it is very important to understand that incentives are not the end-all

solution to conflicts arising from implementation of the Endangered Species Act on

private lands. They are only one element of a much needed review and revision of

the Act. Other topics that should be addressed by Congress under reauthorization

include:
j ,• • j •

• the need to improve the scientific base for listing, recovery, and delisting deci-

sions; by requiring the use of all applicable scientific data and the application of rig-

orous scientific standards to the data used; by requiring additional research be un-

dertaken when existing data are inadequate; and by requiring outside peer review

1 Champion's position on reauthorization of the Endangered Species Act is presented in the

"Champion Issue Paper" on "Reform of the Endangered Species Act" appended to this statement.
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as a standard part of the process in developing reports, drawing conclusions, and

reaching decisions;
• the need to have adequate flexibility (multiple management alternatives) in re-

covery plans to reflect economic and other realities, and to balance competing con-

cerns;
• the need to have specific goals in recovery plans, complete with specified steps

for delisting once recovery goals are met;
• the need to provide compensation to private landowners when the value of their

land is significantly diminished as a result of the ESA;
• the need to clarify the role of habitat modification on private lands as it relates

to "take." Habitat modification, absent clear evidence of actual injury, should not
be the basis for actions against private landowners; and

• the need to be fiscally responsible. Funding is not infinite and must be

prioritized. Some process must be developed that examines the relative biological

significance and ability/probability of the species in question to recover, and evalu-
ates that against the needs of other species and the economic costs associated with

recovery.
While incentives address some of these issues, they will provide at best only a

gartial

solution. For example, the full package of incentives could reduce the num-
er of times compensation might be requested, yet doesn't decrease the need for

compensation being an option.
A second example would be the concerns related to the scientific underpinnings

of the Act. The incentives offered do request that science be used to provide greater
clarity on what habitat modifications may or may not lead to a "take." And, they
also encourage increased specificity of recovery goals and delisting parameters.
However, they do not address such essential factors as peer review, the identifica-

tion of assumptions, and the scheduling of research to address those assumptions.
In summary, Congress must enact legislation that not only incorporates appro-

priate incentives for private landowners, but which also addresses the broader ESA
concerns. The proposed incentives are only meaningful when done in this larger con-

text. Only when the ESA works well on both public and private lands, will it be
able to achieve its important goals of conserving threatened and endangered species.

Responses by James M. Sweeney to Questions by Senator Lieberman

Question 1. Your group examined a number of alternatives for incentives under
ESA. Are there others that should be considered? Can you give some examples?
Answer. The Keystone group began its deliberations with an open brainstorming

session in which all ideas, no matter how seemingly wild, were listed for consider-

ation. Because of the short time available to complete our efforts, this list was
quickly reduced by removing items that were obviously beyond resources (much too

costly, too complex, demanding biological data not available, etc.), or were too con-
troversial (different participants at extreme odds). The report therefore presents a
collection of incentives the group as a whole could accept, and which we felt were
to some extent achievable. As new ideas are always being generated, it was/is not

an exhaustive list.

As a representative of a large landowner, I would also suggest that compensation
be considered as an incentive. I do not ask that it be offered in full, in all cases;

rather, that compensation be one part of a larger implementation package, much
like the program proposed by the Society of American Foresters' Task group on ESA
Reauthorization.

Question 2. In general, did you attempt to examine the full range of Federal pro-

grams, including those outside ESA but under other Federal statutes?

Answer. No we did not. While our discussions often briefly included other Federed

programs and regulations, we made every effort to quickly return our focus to the

ESA because of severe time constraints. Examining the ESA was enough of a chal-

lenge to complete in only 2 days!

Question 3. Did you consider the full range of private alternatives and market-
based incentives?
Answer. As noted above, we tried to be all inclusive at the start, but quickly re-

duced our discussions to those alternatives for which we had consensus. Given this

fact, and the fact that new ideas are being generated on a regular basis as we gain
experience from the cooperative agreements now being initiated between private
landowners and regulatory agencies, it would be incorrect to consider the Keystone
report as the "full range" of incentives.
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Question 4. Do you think voluntary incentives can effectively replace regulatory
authority under ESA? Will regulatory authority and incentives work best when com-
bined under ESA, or when implemented separately and in isolation?

Answer. All members of the Keystone dialogue believed voluntary incentives can
be effective (perhaps even more effective) than some regulations in meeting the con-
servation needs of listed species. I also believe that most of us held our discussions
under the assumption that these incentives would operate in combination with some
regulations, and as part of the ESA.
As a private corporate landowner we would like to emphasize the need for incen-

tives, and not because, as many critics say, "we want to be paid for everything."
Many incentives are really just the removal of disincentives (Safe Harbor is a good
example) and can be implemented with little or no cost particularly by larger land-
owners. Other incentives such as technical aid and financial assistance (even if lim-

ited or partial) would help the small non-industrial private landowner meet the

public's needs or objectives. Most private landowners enjoy and respect plants and
animals like everyone else, want to help conserve rare species, and will if given the

opportunity.

Question 5. The Wildlife Management Institute (WMI) recently released a report
entitled "How much is enough: A regional wildlife needs assessment for the 1995
Farm Bill" WMI contends that many declining species of wildlife could be helped
by a properly targeted Conservation Reserve Program (CRP).
What is your reaction to WMI's analysis—how much of an impact could a targeted

CRP program have on preventing the nirther decline of species on or near farmland?
Answer. The Keystone report does recognize the CRP as already having benefited

threatened and endangered species, even though it was not originally implemented
as an endangered species program. The Group's recommendation was to increase
the endangered species conservation benefits oi the existing program, and to estab-

lish a similarly structured new program that would be open to all private land-
owners (participation in the current CRP being limited).

Question 6. Would it help the Habitat Conservation Plan (HCP) process?
Answer. No. The HCP process is a distinct part of the ESA designed to provide

a voluntary avenue for the private landowner to seek incidental take protection. A
landowner would only do this if sufficient numbers of listed species were present
(as listed species are the only ones subject to "take") which posed a potential conflict

with the landowner's management practices. The CRP could include the develop-
ment or maintenance of unoccupied habitat, and should include a safe harbor. These
are two completely different devices, and should remain so.

Question 7. The U.S. Fish and Wildlife Service (FWS) reports that one third of
all threatened and endangered species are wetlands dependent. The Center for Ma-
rine Conservation reports that this figure increases to 43 percent when candidate

species are included. Yet, incentives for wetlands and wildlife habitat may not be

up to the task. For example, enrollment requests for the Wetlands Reserve program
(WRP) outstripped appropriation by a factor of 8 during the last 5 years.
How much of an impact could a targeted WRP program have on preventing the

further decline of species on or near wetlands? What impact would full funding
have?
Answer. This was not discussed by the Keystone group.
However, as a biologist and a representative of a private landowner, would recog-

nize that wetlands are often key habitats for wildlife species, including some that
are considered threatened or endangered. A targeted WRP would therefore likely

improve T&E species conservation. An example of an ongoing project with signifi-
cant beneficial implications for wildlife using WRP funds is a wetland reforestation

project in the Mississippi Delta. This effort involves reforesting marginal agricul-
tural land in the lower Delta with hardwood trees. Programs like the WRP will en-

courage nonindustrial landowners to maintain or in some cases create forested wet-
lands—thus benefiting many wildlife species. But, any change in the WRP should
look not only at the benefits that might accrue to listed species, but also at the cost

(including loss of benefits) of redirecting those funds from other activities. Further,
as a taxpayer, we stress that all endangered species conservation efforts must fall

within the same fiscal review and constraints as any other Federal program
if we

are to ever achieve a balanced budget and reduction of the Federal deficit. Endan-
gered species conservation is not without cost, and should not have an open ended

budget.

Question 8. Would it help the HCP process?
Answer. No. See response to question 6. Again these are two separate devices, and

should remain so.
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Question 9. What effect would such a program have on helping financially needy
wetland owners, and reducing private property conflicts.

Answer. This was not discussed by the Keystone group.
However, I believe it would provide additional incentives to landowners to main-

tain or even create forested wetland communities. But it must be recognized that
not all wetlands would provide habitat for listed species. There must be some con-
servation benefit gained before an incentive is extended. Further, funds will likely
be limited, and hopefully the objective would be species conservation not landowner
financial assistance! As for reducing conflicts, any program that is based on vol-

untary, incentive based efforts, rather than increasingly complex and numerous reg-
ulations, would go a long way in reducing private property conflicts. Most private
landowners want to do the right thing, and will if given the opportunity.

Question 10. The Stewardship Incentives Program (SIP) of the U.S. Forest Service

provides cost sharing and technical assistance to private non-industrial forest land-
owners across the nation to encourage forest stewardship. A significant percent of

declining species of plants and animals occur on these lands. Unfortunately, SIP has
been zeroed out under House and Senate (proposed) appropriations.

If SIP eligibility and targeting were to include eligibility for habitat protection
and restoration for declining plant and animal species, how much of an effect would
this have on ESA habitat needs?
Answer. Although the Keystone group did not mention SIP specifically, we did

recognize the need for "technical assistance" for private landowners, particularly the
small non-industrial landowner. This could take the form of information, materials,
on-site expertise, financial aid, etc.; and should be a coordinated effort between Fed-
eral and State agencies.
However, a private landowner and taxpayer, we must again argue for fiscal re-

sponsibility. Much can and should be done within current budgets. New programs,
requiring additional Federal funds, should be carefully evaluated as to there real

benefits and costs if we are to ever reach a balanced budget and reduce the Federal
deficit.

Question 11. Would it help the HCP process?
Answer. No. See response to questions 6 and 8. Again these are two separate de-

vices, and should remain so.

Question 12. Please comment on the potential of grant programs under the Clean
Water Act for watershed protection, watershed restoration, and non point source

pollution control to help declining species of animals and plants.
Can these programs assist the HCP process?
Answer. No. See response to question 6, 8, and 11. Again these are two separate

devices, and should remeiin so.

Question 13. Can they assist private landowners?
Answer. The Clean Water Act (CWA) was not discussed by the Keystone group.
The Clean Water Act and the Endangered Species Act are two distinctly different

laws, and should remain so. Both are highly complex and difficult to administer or

implement. Tying the two together will present an administrative nightmare.

Question 14. Can they help Federal, State and local agencies?
Answer. This was not discussed by the Keystone group.
There is one additional point that, although touched on in the answers to your

questions above, warrants specific mention. While incentives are a much needed ad-
dition to the ESA, they alone will not meet all the needed changes in the ESA. Dr.
Robert Lee, a sociologist in the forestry department at the University of Washing-
ton, points out that in our democracy, one of the essential elements for successfully
enlisting private landowners to work toward a common (public) goal of conservation
is regulatory certainty. Whatever is done in the way of incentives, therefore, must
have long-term staying power within our political system.
Some incentives do not have the long-term certainty that would encourage con-

servation, for example, financial incentives, whether they be tax credits, tax deduc-

tions, or direct funding at some level, are subject to political "adjustment" every 2

years. As such the long-term stability of such incentives is uncertain.
Some other incentives, such as those that address the removal of disincentives

(e.g.. No Surprises, and Safe Harbor), are more secure. In most cases these can be

implemented without significant additional funding; and greater separation from
the budget process provides greater long-term security.
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Statement of Michael J. Bean, Environmental Defense Fund

The Environmental Defense Fund strongly urges the Congress to create new and
effective incentive mechanisms to encourage and reward actions by private land-

owners and others that contribute to the conservation of endangered, threatened,
and candidate species. In particular, we urge the Congress to consider carefully, and
to support, the various recommendations recently put forward by the participants
in the Keystone Center dialogue on endangered species incentives. In the testimony
that follows, EDF seeks to do three things: first, to describe briefly the rationale and
need for incentives; second, to underscore the significance and importance of the

consensus reached by the Keystone participants; and third, to give a real-world ex-

ample of how several of the incentive ideas discussed in the Keystone report can
contribute dramatically to a more effective endangered species conservation effort.

THE NEED AND RATIONALE FOR INCENTIVES

In other areas of environmental policy, incentives are a commonly used tool to

achieve congressional goals. We have, for example, incentives to encourage farmers
to reduce soil erosion by planting trees or other perennial cover on highly erodible

soils (the Conservation Reserve Program), incentives to encourage utilities to reduce
their emissions of acid-rain precursors beyond the minimal levels required by law
(the tradeable emission reduction credit provisions of the Clean Air Act), incentives

to encourage communities in flood-prone areas to restrict development in areas of

high hazard (the national flood insurance program), incentives to encourage the res-

toration of former wetland sites (the Wetlands Reserve Program), and incentives for

owners of small forest tracts to improve the management of their forest resources

(the Forest Stewardship Incentive Program). It is striking, therefore, to observe that

we lack any clearly articulated incentives for private landowners or others to take

actions that would contribute positively to the conservation and recovery of endan-

gered species.
To achieve the goals of the Endangered Species Act, we have thus far relied al-

most exclusively on the "stick" of penalties and prohibitions to deter harmful con-

duct, and have generally neglected the "carrot" of incentives to reward beneficial

conduct. The shortcomings of this "all stick and no carrot" approach are evident.

The stick does not always work, and it is often resented. Moreover, even if it did

always work, at best it would only preserve the status quo. Thus, ultimately, the

most significant shortcoming of an all stick and no carrot approach is that it misses

the opportunities to improve upon the current situation by giving landowners an in-

centive to create or restore habitat that will aid in the recovery of imperiled species.

THE KEYSTONE CENTER DIALOGUE

The need for effective incentives to improve endangered species conservation has
been widely recognized. However, most who have proclaimed a need for incentives

have stopped there; few have taken the necessary next step of proposing specific and
detailed ideas that move the discussion from abstraction to reality. Furtner, no ef-

fort to garner consensus on a set of concrete incentive proposals has been made—
at least not until the Keystone Center convened a diverse group for that purpose.
Last week, the work of the Keystone Center dialogue group on incentives for en-

dangered species conservation on private lands was completed. The group was com-

prised of highly knowledgeable individuals with widely divergent views on the En-

dangered Species Act. Although they participated as individuals, they were drawn
from the ranks of mining, timber, small landowner, and environmental organiza-

tions, as well as State and Federal agencies. I am sure that this group coula never

agree on a comprehensive set of changes to the Endangered Species Act. It did

agree, however, on a detailed set of recommendations to create incentives for endan-

gered species conservation by private landowners. Significantly, it also was unani-

mous in its view that if the incentive recommendations it put forward were adopted
and aggressively implemented, the result would be to narrow the arena of conflict

over endangered species.
The logic behind this latter conclusion is compelling. The purposes of the Key-

stone recommendations are to encourage private landowners to restore or enhance

habitat, to manage their lands in ways that aid in the recovery of endangered spe-

cies, to take actions that avert the decline of species before they become endangered,
and generally to become active partners in conservation efforts. If these purposes
are achieved, the result will be the avoidance of conflict by heading off species de-

cline, the speedier recovery (and consequent reduction of conflict) for species already

endangereci, and generally the creation of more options and more flexible strategies
for meeting species conservation needs.
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There is another very important lesson embodied in the Keystone report. If the

Congress desires to continue its two decade old commitment to the conservation of

endangered species, and if the Congress is to provide the tools needed to fulfill that

commitment, then it must recognize the necessity of going beyond the four corners
of the Act to achieve those goals. Significantly, most of the recommendations of the

Keystone group do not involve amending the Endangered Species Act itself Rather,
they focus on changes in the tax code, farm programs, and restrictions applicable
to the exchange and disposal of Federal lands, among other things. The Keystone
group fully recognized that its recommendations cut across the jurisdictional bound-
aries of numerous congressional committees. If the balkanization of jurisdiction

among congressional committees becomes a barrier to pursuing a comprehensive set

of incentive recommendations, then the opportunity to achieve solid gains for both
landowners and species will have been missed.

INCENTIVES IN PRACTICE: THE NORTH CAROLINA SANDHILLS

The concluding part of this testimony is intended to illustrate the enormous po-
tential for real-world gains that many of the Keystone recommendations entail. That
potential is particularly evident in the Sandhills area of North Carolina. For the

past 2 years, EDF has worked extensively in this area, seeking an incentive-based

strategy for conserving the longleaf pine ecosystem that remains in the Sandhills
and the endangered species that is emblematic of that ecosystem, the red-cockaded

woodpecker. Our work gave us a far better appreciation of the enormous potential
of many incentive ideas, and it also served to inform the other Keystone participants
of the practical value of those ideas.

The North Carolina Sandhills occupy parts of six counties in the south-central

part of the State. The area is noteworthy because of its extensive remaining stands
of longleaf pine. The longleaf pine forest ecosystem is one of the most imperiled nat-
ural communities in North America. Historically, the natural range of the longleaf
pine stretched in a nearly continuous band along the Atlantic and Gulf coasts, cov-

ering an estimated 60 million acres of land. Today, fewer than four million acres
of longleaf remain, and much of that is highly fragmented and degraded. The North
Carolina Sandhills area is one of only a few areas where extensive stands of longleaf
pine remain.
Because of its extensive longleaf stands, the Sandhills area is also one of the few

remaining areas with a sizable population of red-cockaded woodpeckers, an endan-

gered species. Probably more than 400 active family groups, or "clusters," of this

species remain in the Sandhills. An unusual feature of this species is that it typi-

cally lives in small family groups and is highly territorial, continuously occupying
the same cluster site for years or even decades. A key requirement is that cavity
trees in the cluster site must be live, and they must be quite old, t5T)ically at least
80 yeeirs old in the Sandhills. In addition, the area occupied by the birds must be
dominated by pine and relatively free of oaks and other hardwoods, conditions that

naturedly existed because of frequent fires that suppressed hardwood growth and fa-

cilitated pine regeneration.
The red-cockaded woodpecker was among the species protected by the nation's

first bird conservation law, the Migratory Bird Treaty Act of 1918. That early law
sought to arrest the decline of many of our nation's native birds by controlling their

hunting. Thus, since 1918, it has been a Federal offense to shoot or capture a red-
cockaded woodpecker. More than half a century of such protection, however, did lit-

tle to stem the decline of this species, for it was not hunters who threatened the
bird's survival, but rather habitat loss.

By 1970, it was clear that the forces that were so radically altering the pine for-

ests of the Southeastern coastal plain imperiled the future of the red-cockaded

woodpecker. In that year, the red-cockaded woodpecker was designated an endan-
gered species. Despite a quarter century of protection as an endangered species,
however, the red-cockaded woodpecker continues to slip inexorably toward extinc-

tion. Estimates of red-cockaded woodpecker numbers all point to continued decline,

particularly on private land, where 75 percent of all suitable nesting habitat was
thought to occur as of the early 1980's. Ornithologist Frances James estimated that
from the early 1980's to 1990, the total population of red-cockaded woodpeckers de-

clined by at least 23 percent. On private lands, the decline was even more dramatic:
34 percent.
The reasons for the decline of the red-cockaded woodpecker on non-Federal land,

despite the nominal protection of the Endangered Species Act, are not difficult to

discern. In brief, while the Act prohibits activities that harm the woodpeckers that
exist today, and the habitat that they currently use, it does not compel action that
will provide for their needs in the future. As noted above, the bird requires very
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old pines in which to excavate its nest cavities. After the intensive logging early in

this century, few pines of sufficient age remain. As those few trees are lost to wind,

lightning, disease, or other causes, there is an ever-diminishing supply of suitably

aged trees to take their place, particularly when profit-maximizing timbering strate-

gies dictate cutting trees well before they reach sufficient age to be used as cavity
trees. If fire is excluded from the cluster site and no other form of understory control

is used, hardwoods will eventually encroach upon the pines, competitor species that

flourish in hardwoods will displace the red-cockaded woodpeckers from their cav-

ities, and the cluster site will be abandoned. Once abandoned, nothing in the law

protects the cluster site; if it is cut, the old trees within it will be gone, and the

future supply of potential cavity trees diminished still further.

Many of the same processes can lead to the loss of suitable foraging habitat,

which woodpecker groups require to supply their food needs. As the total amount
of suitable foraging and nesting habitat declines, that which remains becomes frag-
mented and the birds within those habitat fragments become isolated from each
other. Isolation sets in motion its own destabilizing forces. Small, isolated popu-
lations are vulnerable to severe storms, imbalance in the number of male and fe-

male offspring, and other chance events. If such a population is lost, the isolation

of the now empty habitat makes it unlikely to be reoccupied by other populations.
Even if small, isolated populations

beat the odds and persist for a long time, their

small size makes them vulnerable to a variety of genetic problems.
It is important to keep in mind that all of the factors described above can operate

even if the Endangered Species Act is assiduously enforced and landowners scru-

pulously adhere to its requirements. The reality, however, is that enforcement is dif-

ficult at best and compliance undoubtedly less than complete. To an unknown de-

gree, some lawful private land management practices may even be motivated by a

desire to preclude utilization of land by red-cockaded woodpeckers.
These difficulties explain the continuing decline of the red-cockaded woodpecker

on private land, despite a quarter century of nominal protection as an endangered
species and despite tJie seemingly stringent requirements of the Endangered Species
Act. They also explain why the U.S. Fish and Wildlife Service's official recovery plan
for the woodpecker proposes to achieve recovery almost entirely on public land and

"presumes alow prooability of concerted habitat management on private lands." The

irony of this approach is that the overwhelming majority
of the bird's original range

is in private ownership; most of the habitat tnat coula, with proper management,
support red-cockaded woodpeckers today is in private ownership; and the oppor-

tunity costs associated with red-cockaded woodpecker management on at least some

private lands may well be lower than those on some of the public lands where recov-

ery is to be pursued.
One further irony of this approach is evident in the Sandhills. For many years,

the Sandhills population of red-cockaded woodpeckers has been declining and the

area it occupies has been steadily shrinking inward. The core of that area is Fort

Bragg Army base, which now hosts about three-fourths of the remaining woodpecker
population. If current trends continue, the result will be that all the remaining red-

cockaded woodpeckers in the Sandhills population will live on Fort Bragg. Should
that occur, the already challenging task of protecting the bird while simultaneously

carrjdng out needed military training activities there will become vastly more dif-

ficult.

"SAFE HARBOR"

Because of EDF's work, there is now a real prospect that the long decline in the

population of red-cockaded woodpeckers on private land in the Sandhills may be re-

versed. For the first time in decades, the population of this endangered species on

private
lands in the Sandhills may be about to increase. This hopeful scenario has

been made possible by using the existing mechanisms of the Act to provide an as-

surance of ''safe harbor" from added regulatory burden to landowners who agree to

undertake habitat improvement activities.

Throughout the Sandhills, there are many formerly occupied cluster sites that are

now abandoned by the birds either because of hardwood encroachment on the site

or other problems. It has been clearly demonstrated that if these sites are "rehabili-

tated," red-cockaded woodpeckers will reoccupy them. "Rehabilitation" typically in-

cludes removal of the hardwood understory, and may also entail repairing the en-

trance hole to a nest cavity. Although these conservation techniques are neither

technologically challenging nor necessarily very expensive, very few landowners in

the Sandhills were willing to undertake them. Part of their reluctance was based
on the desire to avoid incurring an obligation to maintain habitat indefinitely if a

rehabilitated site were in fact reoccupied by red-cockaded woodpeckers.
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We recognized that in order for landowners to undertake the sort of habitat im-

provements that would provide benefits for this species, they needed an assurance
that would be able to "undo" those improvements in the future without serious re-

striction. How to give them that assurance within the framework of the existing law
was the question we tackled. The solution we identified and helped bring to fruition
was a creative use of Section 10 to provide participating landowners with future in-

cidental take authority on habitat they improved.
The response to this idea on the

part
of local landowners and allied interests has

been extremely positive. The Sandhills Area Chamber of Commerce has heaped
praise upon it. The North Carolina Pine Needle Producers Association, a local small
landowner organization, has worked closely with us to disseminate information
about the safe harbor agreement to interested landowners. And there are many in-

terested landowners. At present, according to the U.S. Fish and Wildhfe Service,
there are 12 agreements currently being negotiated encompassing over 15,000 acres
of private land. When the habitat improvements on these lands are carried out, they
are expected to result in more than 30 new woodpecker groups, a nearly 10 percent
increase in the entire Sandhills population. No other conservation strategy has ever
achieved comparable results in the Sandhills.

In situations like that of the Sandhills, safe harbor agreements offer si^ficant
conservation benefits. They are not, by themselves, a panacea. The habitat improve-
ments they bring about may be short-lived. There are also legitimate concerns about
their potential for attracting imperiled species away from existing habitat and to
new habitat that enjoys no legal protection. All of these concerns and others were
recognized and addressed in the Sandhills agreement. There may be circumstances,
involving other species with other needs, where on balance a safe harbor agreement
would not serve a useful conservation purpose. The Keystone report recognizes that
fact and therefore stops short of recommending that safe harbor agreements be pur-
sued for all species everywhere.

ESTATE TAX CHANGES

Two of the recommendations of the Keystone report focus on the pernicious effects
of Federal estate taxes for conserving endangered species habitat. Here again,
EDF's work in the Sandhills brought home vividly how our estate tax laws may be

working at cross purposes with the Endangered Species Act.
While our project was underway, the owner of one of the largest and most envi-

ronmentally significant forest tracts in the Sandhills died. The "McCormick" tract
is a several thousand acre parcel on the boundary of Fort Bragg Army base. It con-
tains significant acreage of old longleaf and loblolly pine forest and supports a num-
ber of active and formerly active red-cockaded woodpecker colonies. In addition to

its substantial longleaf stands, the tract in question also contains a number of un-
usual natural communities. A survey of longleaf pine tracts undertaken for the
North Carolina Natural Heritage Program several years ago identified the McCor-
mick tract as the second most important privately owned parcel in the Sandhills.
The parcel has long been managed with sensitivity to its unusual ecological value.
The death of the owner of the tract has placed its future in doubt. The tract has

been valued by the Internal Revenue Service according to its development potential.
The resulting estate tax liability has forced the heirs to consider liquidating most
of the land's timber assets, thereby destroying most of its ecological significance. A
representative of the estate has sought and received clearance from the U.S. Fish
and Wildlife Service to harvest essentially all the trees on the tract save for those
that must be maintained to provide nesting and foraging habitat for the active red-
cockaded woodpecker colonies currently on the property. Reportedly, were it not for

the need to pay the Federal estate tax bill, the heirs of the property would not be

considering the major logging plans described, but would instead continue the sen-
sitive management that has been in place heretofore.

Situations like this illustrate the need for estate tax changes like those rec-

ommended in the Keystone report. The Keystone participants recommended two
changes. One would allow the executor or heirs to make a gift of a conservation
easement after the decedent's death, and thereby exclude from the value of the es-

tate the value of the easement. The other would allow the heirs to defer the estate
taxes otherwise due on a parcel of land subject to an endangered species cooperative
agreement for as long as they honored the terms of that agreement. Thus, it would
be a means of securing significant endangered species conservation benefits without

requiring the heirs to convey a permanent property interest. The Keystone partici-

pants believed these recommendations would give a powerful incentive to farmers,
ranchers, non-industrial forest owners and others who may be "land rich and cash

poor" to look for ways to improve the conservation of endangered species on their
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land. A preliminary economic analysis, the results of which are included in the Key-
stone report, suggests the costs to the Treasury would be very smsdl.

CONSERVATION RESERVE PROGRAM ADJUSTMENTS

The Keystone group also recognized the potential to secure increased endangered
species conservation benefits from the Conservation Re&arve Program ("CRP") with-

out changing its basic purpose. The CRP was established by the 1985 Farm Bill.

The CRP was intended to
provide

incentives to farmers to "retire" highly erodible,

marginal cropland by establishing permanent cover. Cropland may be retired by
planting trees, establishing permanent wildlife habitat, introducing native grasses
and other plants, or some combination of activities.

The USDA reimburses up to 50 percent of the cost of establishing permanent
cover, and pays an annual 'Cental" fee to participating CRP landowners. To partici-

pate, landowners must agree not to use the retired land for grazing, harvesting, or

any other commercial purpose, other than hunting, during a 10-year enrollment pe-
riod.

The CRP has been a popular program among farmers throughout the nation. Na-
tionwide, more than 36 million acres have been enrolled in the program, roughly
twice the acreage of the entire National Wildlife Refuge System in the lower 48
States. In the six counties comprising the Sandhills, a total of 13,641 acres have
been enrolled in the CRP. More than 80 percent of this acreage (i.e., 11,193 acres)

has been planted in trees.

The eventual cost of existing CRP contracts in the six Sandhills counties will be

nearly $7 million. Annual payments to participating landowners have been as high
as $50 per acre. Despite the substantial public investment in the CRP in the

Sandhills, it may ultimately be of very little conservation benefit to the red-cockaded

woodpecker. One reason for this conclusion is the very small size of most of the par-

ticipating areas. Of 642 CRP contracts in the above six counties, only one is for an
area in excess of 300 acres, and only eight are for areas in excess of 100 acres. The

average contract in the Sandhills applies to only 21 acres. By themselves, areas of

that size are too small to serve as foraging or nesting habitat for the woodpecker;
only if they are contiguous to larger forested areas could they contribute to meeting
the bird's habitat needs.
Most of the Sandhills area lands in the CRP were enrolled during the period

198&-88, and the 10-year contracts for those lands will begin expiring in 1996, when
contracts covering some 1,170 acres will expire. In 1997, contracts covering some
3,438 acres are scheduled to expire. Whether these contracts will expire, be re-

newed, or be renegotiated will likely depend upon what Congress does this year.
In the Sandhills, targeting of the CRP to achieve the most potential value for the

red-cockaded woodpecker would put a priority on renewing contracts that entail

planting trees rather than grasses. Among contracts that entail tree planting, the

highest priority should be placed on the contracts encompassing the largest areas,

as well as contracts for smaller areas when those smaller areas are either contig-
uous to, or located between, Fort Bragg and the Sandhills Gamelands, or contiguous
to other large forested areas where red-cockaded woodpecker conservation efforts

are being carried out. Similar priorities should govern any new enrollments in the

program, if new enrollments are to be permitted. Finally, EDF's economic analysis

suggests that an annual payment of $50 per acre is substantially in excess of what
would be necessary to cover the opportunity cost of a forest landowner for managing
to meet the needs of the red-cockaded woodpecker. Hence, it may be possible to

achieve better targeted endangered species conservation results at substantially less

total and per-acre cost than has been the case to date.

Because the minimum age of pine stands that serve as foraging habitat for the

red-cockaded woodpecker is at least 30 years, lands enrolled in the CRP are still

more than two decades away from being able to contribute to the conservation of

this species. Thus, renewal of existing contracts for a further period of 10 years will

not, by itself, assure any endangered species conservation benefit. However, such re-

newal may provide an opportunity for the Fish and Wildlife Service or others to

"piggy-back" on the CRP renewal an easement or other agreement governing forest

management practices over a longer period. The incremental cost of such an agree-
ment to the government is likely to be very small.

CONCLUSION

The conservation of the red-cockaded woodpecker in the Sandhills of North Caro-

lina is an attainable goal. Achieving that goal will also help sustain much of the

remaining longleaf pine forest that has given the area its beauty and environmental

uniqueness. New and more effective conservation tools can be designed to achieve
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these noteworthy aims. The consensus recommendations of the Keystone dialogue
on incentives for endangered species conservation include many that would have a
dramatic, positive impact on conservation efforts in the Sandhills.

Statement of Mike White, Vice President and General Counsel of Hecla
Mining Company

introduction

Good morning. My name is Michael White. I am the vice president and general
counsel of Hecla Mining Company (HECLA), headquartered In Coeur D'Alene,
Idaho. HECLA is a 105-year-ola mining company that historically has been a base
and precious metal producer. Many of our mining operations are located in the west-
em United States where the Federal Government owns approximately one-half of
the lands. We have experienced the harsh consequences of the current Endangered
Species Act (ESA), and I hope you will find our observations and suggestions for
reform useful.

We support ESA reform to provide for the protection of endangered species in a
manner consistent with the needs of this Nation and the citizens who work and live
here. Currently, the law is being construed so broadly by courts and Federal agen-
cies that it has effectively preempted Congress' multiple-use management mandates
that were enacted to ensure that the Federal lands provide a wide variety of public
resources. Under these interpretations of the ESA, the Federal lands are increas-

ingly being closed to public uses in direct contradiction to the governing Federal
land management statutes.

Before addressing some of the specific portions of the ESA that we believe need
revision, I would like to briefly stress some unique and important aspects of the

mining industry
that are frequently overlooked when enacting and reforming laws

like the ESA. First, like most natural resources, the industry does not choose the
location of ore deposits. Geologic processes that occur over several millennia deter-
mine where ore deposits are situated. Sometimes these ore deposits occur in remote
environments on public lands. Second, a healthy and viable domestic mining indus-

try is essential to the continued vitality of this country's economy. I have enclosed

copies of industry data that show the significant volume of natural resources this

country consumes on a daily basis. Third, in the past, the United States has been
an attractive investment opportunity for the mining industry due to its stable politi-

cal, economic and legal structure. However, the unpredictable and burdensome im-

pacts of laws like the ESA create an unfavorable and unstable business climate and
make long term investments in domestic mineral exploration and development very
difficult. As a result, companies are increasingly turning their attention overseas
where protection of the environment is of paramount concern but, where the risks
of working within an international political climate are, in many cases, considered
more predictable than the risks of delay and litigation under certain U.S. environ-
mental laws, such as the ESA. The ESA, more than any other law, has been used
as a weapon by special interest groups not to protect truly endangered species, but
to deter, and in some cases, stop economic development on public and private lands
in this country.

COMMENTS ABOUT THE CURRENT ESA—SUGGESTIONS FOR REFORM

With that brief introduction, I would like to point out some specific difficulties our

industry has with the ESA. Because so much of the domestic mining activity centers
around the one-third of this Nation's lands that are owned by the Federal Govern-
ment, I will focus my comments on Section 7 of the ESA.

Section 7(A) of the ESA requires each Federal agency, in consultation with the
U.S. fish and Wildlife Service or the National Marine Fisheries Service, to insure
that its actions are not likely to jeopardize the continued existence of any threat-
ened or endangered species or result in the adverse modification of a listed species
critical habitat. Anytime a company seeks to pursue an activity requiring Federal

approval, it must await agency compliance with Section 7. The regulations imple-
menting Section 7 provide a complex procedural framework for Section 7 consulta-
tions that requires the preparation of various agency analyses, such as biological as-
sessments and biological opinions, and requires various inter-agency communica-
tions and determinations, agency compliance with these procedures often takes an
extensive amount of time and substantially delays project approval. In addition,
once the lengthy consultation process is complete, project opponents may legally
challenge the agencies' compliance with the Section 7 procedures, thereby further

delaying a proposed project for an indefinite time or causing a fully-permitted
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project to be stopped dead in its tracks after several years of planning and permit-
ting and significant financial investments. In short, any time someone proposes any
action requiring Federal approval, such as a mining-related activity on Federal

lands, they face a potentially long and uncertain bureaucratic process under the

ESA that may ultimately sink the proposed project, without any measurable bene-

fits to endangered species.
The adverse effects of Section 7 on this country's business climate have been exac-

erbated by broad judicial and administrative interpretations of the statute, which
have made the Section 7 process unworkable and bad policy. In the context of min-

ing activities on the Federal lands, three factors have contributed to the current di-

lemma.
First, The courts have held that agency adoption

of Federal land management
plans and other similar broad management guiaance documents requires Section 7

consultation, even though those documents do not actually authorize any on-the-

ground activities and the responsible agency has committed to pursue Section 7 con-

sultation before authorizing any actual activities. This interpretation has created a

redundant and multi-tiered consultation process, which serves only to delay pro-

posed activities, not to protect species.
Second, the entire Section 7 process may be repeatedly triggered anji;ime a new

species is listed, upgraded or critical habitat is identified in the vicinity of a project,

or merely because new information concerning a previously considered listed species
becomes available. Consequently, every time a new species is listed, new critical

habitat is designated, or other new information concerning a species is generated,
the responsible agencies must reinitiate consultation at all agency levels. The on-

the-ground results can range from an indefinite shut-down of an ongoing project into

which millions of dollars have been invested while the agencies attempt to complete
a new round of consultation, to the imposition of costly new design and operating
restrictions after project construction has been completed. With new species and
critical habitat being designated each week, these ongoing consultation require-
ments create a totally unpredictable environment for conducting business.

Third, some courts have enjoined fully approved and permitted projects based

upon assertions by project opponents that the responsible agencies failed to comply
with some technical aspect of the Section 7 consultation procedures, even though
there is no evidence whatsoever that the project will have any adverse effect on a

listed species or critical habitat.

Two recent Federal court cases from the pacific northwest illustrate these points.
Certain species of salmon that inhabit the Snake River and some of its tributaries

were listed as threatened and endangered in 1992 and 1993. In October 1993, sev-

eral environmental groups sued in Oregon to enjoin proposed and ongoing projects

(principallv logging and road building activities) within two national forests in Or-

egon, until the Forest Service and National Marine Fisheries Service completed new
Section 7 consultations on the previously-adopted forest plans. Ultimately, The Or-

egon district court and the Ninth Circuit Court of Appeal enjoined all proposed and
numerous ongoing activities until the agencies completed new consultations on the

forest plans.

Having succeeded in Oregon, some of the same environmental groups sued in

Idaho to enjoin all proposed and ongoing activities, including mining, in six national

forests in Idaho until the Forest Service and NMFS completed new consultations on

those forest plans. The district court, following the Oregon cases, granted the plain-

tiffs' requested injunction without requiring the plaintiffs to show that any of the

enjoined projects within the six national forests were causing or were likely to cause

any harm to the salmon. Instead, the court concluded that a mere "potential for

harm to endangered species" was sufficient to warrant the injunction. In addition,

the Idaho court's injunction applied even to projects for which the Forest Service

had individually conducted Section 7 consultations with NMFS and found that the

projects would not likely adversely affect the salmon.
The Idaho Pacific Rivers Council case was particularly disturbing to HECLA and

residents of Idaho. In our State, approximately 70 percent of the economy is depend-
ent on public land use, and the Idaho injunction, if not stayed by stipulation of the

parties, would have shut down a significant portion of that activity. Our company
operates the grouse creek mine in the Challis National Forest near Challis, Idaho,

and was subject to this injunction. The Grouse Creek Mine employs approximately
140 employees in Custer County, Idaho, and supports a significant number of jobs
that support the mine. The Grouse Creek Mine is a state-of-the-art facility and has

been constructed not only to meet, but to exceed, existing environmental require-
ments. For example, read improvements that included sediment catch basins actu-

ally reduced sediment impacts to Jordan Creek compared to preexisting conditions.

After investment of $120 million and over six (6^ years of planning, permitting, and
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construction, the mine operated for about 4 months before the injunction issued. The
Grouse Creek Mine was subject to this injunction even though it had all appropriate
State and Federal permits, had gone through individual Section 7 consultation, and
had Section 7(d) determinations by the Forest Service concluding that operations
could continue pending reinitiation and completion of the forest plan consultation.
Most importantly, the case had nothing to do with eliminating actual harm to
threatened or endangered salmon species. In fact, the biological assessment pre-
pared during Section 7 consultation for the Grouse Creek project concluded that the

project was not likely to adversely affect listed salmon and would actually provide
some benefits by reducing stream sedimentation. It was only after severe public
pressure that the parties stipulated to stay the Idaho injunction for sixty (60) days
to allow the agencies to complete the new forest plan consultation, thereby avoiding
tremendous adverse economic consequences.

CONCLUSION

Currently, litigation brought under ESA is moving Federal land management
away from Federal agencies and into the Federal courthouse. Federal judges, guided
by narrow

special
interest

groups,
are becoming the public land managers of the

1990's. HECLA believes that ESA reform is essential to provide for the protection
of threatened and endangered species while permitting responsible resource develop-
ment.
Due to time constraints, I only had time to briefly mention our concerns and rea-

sons for requesting changes to the ESA. I am enclosing a letter with attachments
that we sent to U.S. House Committee on Resources that discusses these matters
in greater detail and proposes actual statutory changes to the ESA.
Thank you for the opportunity to present these comments. If you have any ques-

tions, I would be happy to try to answer them at this time.

RELEVANT PACIFIC RIVERS CASES

Pacific Rivers Council v. Robertson, 854 F. Supp. 713 (D. Ore. 1993), Affd in Part
Sub. Norn., Pacific Rivers Council v. Thomas, 30 F.3d 1050 (9th Cir. 1994), Cert.

Denied, 115 S. Ct. 1793 (1995).

Pacific Rivers Council v. Thomas, No. CIV-94-0159-S-DAE, Order Granting In-

junctive Relief (D. Idaho Jan. 9, 1994).

Statement of Sherl L. Chapman, Executive Director, Idaho Water Users
Association, Inc.

Thank you for allowing me to present this brief testimony before you today on the

Endangered Species Act. For the record, my name is Sherl Chapman, I am Execu-
tive Director of the Idaho Water Users Association, an organization representing
over 170 irrigation districts and canal companies and over 100 agribusinesses in the
State of Idaho. Our members are those who operate and manage water distribution
systems for agricultural and municipal purposes in the State of Idaho. Obviously,
tne revision of the Endangered Species Act carries a great deal of importance to us
since present Federal interpretation of the existing Act has created a great deal of

uncertainty and concern for all of us. My testimony today will focus on two areas
we feel needing major revision in the new Endangered Species Act. These two areas
are that of State primacy and water allocation and Section 7 Consultation.
Water allocation in the western States is governed by the Appropriation Doctrine

which has established a first in time, first in right doctrine for distribution and use
of scarce water resources. Early settlers in the west found very quickly that without
some sort of orderly mechanism for water distribution and priority, chaos evolved
often resulting in major water wars. This doctrine has seen us through many hard
times and provided both social and economic stability in the west. Over the last sev-
eral years, we have seen an ever increasing emphasis by Federal bureaucrats to set
aside the Appropriation Doctrine, especially where endangered species are involved,
by making statements that would suggest that: (1) the Endangered Species Act is

the supreme law of the land usurping even Congressional authorizations; (2) that

existing contracts between water users and the Federal Government can be abro-

gated in the name of endangered species; and (3) that water may be "taken" for en-

dangered species when the Secretary of Interior has decided it is necessary. Such
pronouncements have created wide spread paranoia and lent credence to the often

repeated statement that there is a War on the West by the current administration.

We, in Idaho, are deeply involved in the water allocation issue because of the list-

ing of several salmon stocks and mollusks in the Snake River and Columbia River
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systems. The National Marine Fisheries Service has asserted that major quantities
of water must be taken from the State of Idaho in order to provide flow augmenta-
tion which is purported to be necessary for recovery of the listed stocks. Because
of this demand for water and the uncertainties in the existing ESA, Idaho's water

community is deeply concerned about the viability of our water resource in the fu-

ture. In order to eliminate such uncertainty, it is our recommendation that clear

language be inserted in a revised Endangered Species Act to provide for an orderly

process in the determination of recovery measures necessary and then a definitive

procedure outlined in the Act prescribing the procedures required for acquisition of

water if found to be necessary. A critical element of the revision must be a require-
ment that the Federal Government is required to support proposed actions with ver-

ifiable, scientific information subject to public and peer review. Too often, as evi-

denced in the Pacific Northwest salmon debate, biological opinions, recovery plans
and proposed actions are based on pseudo-science with little or no public and peer
review leading to suspicion of the validity of studies performed. Additionally, in the

Pacific Northwest, wide differences exist in studies, particularly as they relate to re-

covery measures which leads us to believe that many of the recovery options in both

the NMFS Biological Opinions and Recovery Plan are based on political expediency
as opposed to scientific truth.

The second component of this process must be the recognition that the States

have primacy in water appropriation, allocation and reallocation. To do otherwise

will perpetuate lengthy ana costly litigation and conflict with no clear winners. Both
substantive and procedural State law must be followed if the Federal Government
believes it must reauire water for recovery of a listed species. The government
should be directed also to make a significant effort to acquire such water through
a willing lessor/willing lessee or willing buyer/wiling seller mechanism prior to mak-

ing any effort to acquire water through a new appropriation or to take water from

existing appropriators. Individual States should also be allowed to participate in the

development of reasonable and prudent alternatives as well as recovery plans in an
effort to minimize socioeconomic impacts and conflicts between resource users and
needs. Unless the Federal Ck)vernment recognizes State primacy in this arena, the

entire history of the Appropriation Doctrine will be upset and water user invest-

ments will be destroyed. Water rights in the west are considered property rights and
to allow the Federaf Government to interfere with these rights will impact the en-

tire economy of the western United States. Additionally, the millions of dollars in

investment made on the land and in the definition of water rights through inter-

state compacts and decrees recognized by all courts in the Nation will be jeopard-
ized.

The second issue I'd like to discuss today relates to Section 7 Consultation. While

there has not been significant Section 7 Consultation at this point in time in Idaho,

the specter of such consultation looms on the horizon As you may be aware, the Na-
tional Marine Fisheries Service has issued a Biological Opinion for the period 1995-

98 that calls for 427,000 acre feet of water to be taken from the upper Snake River

basin for flow augmentation from Reclamation reservoirs in Idaho. The Bureau of

Reclamation, to it s credit, has filed Applications for Transfer and Change in the Na-

ture of Use of their water rights in this amount in accordance with State law. We
believe that because of the conflicting science I mentioned earlier that the Biological

Opinion is in error and the water user community has protested the change in na-

ture of use application since it appears relatively certain that the use of such water

will not truly benefit salmon or affect their recovery. It is conservatively estimated

that in order to effectively oppose the transfers it will cost Idaho water users be-

tween $500,000 and $730,000 by the time we finish the administrative process.

There is no way of estimating legal costs if the matter goes beyond the State admin-

istrative agency. The relationship of these applications to Section 7 Consultation is

not well understood. However, representatives of the National Marine Fisheries

Service have met with water users around our State and very clearly warned the

water users that if they do not "cooperate" with the Bureau of Reclamation in ob-

taining the 427,000 acre feet, that NMFS will require consultation on all dams and

reservoirs under Reclamation control in Idaho each year prior to the storage of

water for irrigation. In essence, what this means is that unless we work to help the

Bureau get the water demanded by NMFS, that they may not let us store water

for irrigation each year which places the irrigation water supply for about 1.5 mil-

lion acres of irrigated land in Idaho at risk each year. This not only will create a

great deal of uncertainty with individual farmers throughout the Snake River basin

but has also lead to concern by lending institutions in our State regarding continued

operating loans and long term financing of farms and facilities that may be subject

to such constraints should NMFS make good on its threat. We would suggest that

in the new ESA that clear and concise language be included which would clarify
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that the scope of Section 7 Consultation should not be required for continuation of

existing water diversions and Federal irrigation project operations. Consultation
should only be required and limited to additional impacts which are the direct result
of proposed new actions or major modifications in operational activities. Federal

agencies should not be allowed to use Section 7 as a tool for blackmail of water
users.

There are many other areas of the Endangered Species Act needing revision.

IWUA is extremely pleased that you are taking a careful and reasoned approach to

revision of the Act. IWUA does not encourage wholesale repeal of the Act in its en-

tirety but does feel that it has been abused in the past. Westerners are not plunder-
ers of the environment. We recognize the value of a healthy environment and diver-

sity of species. Most of our ranching and farming operations derive their strength
from such diversity. However, in the past, the Endangered Species Act has been
used as a tool to obstruct and control use of our natural resources. One only has
to look at the spotted owl and salmon in the Northwest, the kangaroo rat in Califor-

nia, pup fish in Arizona and Nevada and other species that have been used in the

past in an effort to. restrict natural resource use. Additionally, it seems nearly im-

possible to achieve closure when dealing with endangered species. Once an agree-
ment is reached on one segment of a recovery plan it seems that the Federal Gov-
ernment then moves to require more and more until the resource user is over-
whelmed and just simply gives up. Idaho water users and other western interests
are willing to do what we can to assist in recovery of endangered species. We are

willing to make sacrifices, proportionate with other interests, in the implementation
of a new ESA In return, we ask for fairness, protection of our property rights and
upon completion of agreements finality and closure of the issue. I wish you well in

your endeavor and I look forward to seeing the product of this sub-committee.

Statement of Steven P. Quarles, Counsel to the Endangered Species
Coordinating Council and American Forest and Paper Association

Mr. Chairman and members of the Subcommittee, thank you for the opportunity
to testify about habitat protection on nonFederal lands under the Endangered Spe-
cies Act.

I am Steven Quarles. I appear today on behalf of the Endangered Species Coordi-

nating Council, for which I serve as counsel. The ESCC is a coalition of more than
200 companies, associations, and individuals and nine labor unions involved in

ranching, mining, forestry, wildlife management, manufacturing, construction, fish-

ing, and agriculture. A current list of members is attached. We seek workable proce-
dures and positive incentives to achieve the fundamental wildlife conservation pur-
pose of the Endangered Species Act. We believe these procedures and incentives
must consider economic factors and respect the rights of private property owners
without impairing the Act's fundamental commitment to protection of species at

risk.

I am also representing the American Forest & Paper Association. AF&PA is the
national trade association of the forest, pulp, paper, paperboard, and wood products
industry. The association represents approximately 450 member companies which
grow, harvest and process wood and wood fiber; manufacture pulp, paper and paper-
board products from both virgin and recovered fiber; and produce solid wood prod-
ucts. AF&PA is also the umbrella for more than 60 affiliate member associations
that reach out to more than 10,000 companies. AF&PA represents an industry
which accounts for 8 percent of the total U.S. manufacturing output, employs about
1.6 million people, and ranks among the top 10 manufacturing employers in 46
States.

Both ESCC members and the forest products industry recognize the importance
of natural systems and natural diversity, upon which all of us depend not just for

aesthetic enjoyment but also for the most fundamental necessities of life. Many of
the industries which participate in the ESCC derive their livelihoods from these
natural systems; the health and integrity of these systems and the diversity they
support must be maintained if the ESCC industries are to secure the resources to

make the products they then provide to meet the needs of society.

Recently, I served as counsel to a group of civic organizations, small landowners,
and contract loggers in the Pacific Northwest and purchasers of timber from na-
tional forests in the Southeast which brought Sweet Home Chapter Of Communities
For A Great Oregon, et al. v. Babbitt. And, it is with this case that I would like

to begin my discussion of habitat conservation on private lands. Contrary to the

widespread but erroneous perception fostered by opponents of that lawsuit, the

plaintiffs challenged neither the concept that protection of habitat is a critical ele-
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ment in the strategy to conserve endangered and threatened species nor the author-

ity in the Endangered Species Act to provide habitat protection. The lawsuit op-

posed a single relation of the Fish and Wildlife Service. In that rule, the agency
enlisted and defined the word "harm" in the section 3 definition of "take" to grant
itself a sweeping mandate to compel habitat protection on private lands. Our view

was, and is, that the section 9 "take" prohibition may have been a highly conven-

ient, but not an available, statutory authority for the Federal Government to use

to zone, in effect, millions of acres of land.

Unquestionably, the Endangered Species Act provides for the protection of habitat

of listed species. But that protection arises from three other sections of the Act, not

section 9 Under section 7(a)(1), Federal agencies have the duty to protect habitat

necessary to ensure the conservation of listed species. Section 7(a)(2) requires Fed-

eral agencies and all private landowners who seek Federal permits or funding to

undergo consultations with the Fish and Wildlife Service to ensure that their activi-

ties will not adversely modify or destroy habitat that has been designated as critical

habitat by the Service through rulemaking. Finally, section 5 authorizes the Federal

Government to acquire habitat on private land with Land and Water Conservation

Fund monies. Let me emphasize that 2 out of 3 of these authorities provide for pro-
tection of habitat on private land—but with landowner protections missing in the

section 9 "take" prohibition. These protections make certain that, when Federal per-
mits or funding is sought, the habitat to be protected has been formally designated

by rulemaking under the Administrative Procedure Act, and, when no Federal as-

sistance or permission of any kind is needed, the landowner is compensated for the

loss or restriction of the use of his or her land. Despite the Supreme Court's ruling
in Sweet Home, we believe Congress will not countenance this blatant elevation by
a zealous agency of a single word in a 30 page statute—a word added on the floor

of the Senate in a block of technical amendments—to authorize and enforce Federal

zoning of millions of acres of private land under threats of civil and criminal sanc-

tions. We urge that the Act be amended to define "harm" to include the critical ele-

ment of actual physical injury to a member of a listed species. If agreement cannot

be reached on an appropriately limiting definition, we suggest that the mutating
word "harm" be deleted from the section 3 definition of "take.

'

The Sweet Home lawsuit attacked the validity of a single regulation under the En-

dangered Species Act, not the statute itself or any of its provisions. Yet, the Act does

contain provisions that are truly ineauitable for private landowners. Sweet Home
was simply symptomatic of the rapidly accumulating frustrations of private land-

owners over tne profoundly unfair treatment they receive under the Act. Few land-

owners would disparage the purpose of the Endangered Species Act—to protect spe-
cies at risk and their habitat. It is a noble purpose, and an obligation humaniW
should assume. However, that obligation belongs to the society at large, not individ-

ual landowners. And the costs of tnat obligation should be assumed oy society, not

the landowner. The first and most important step to ensure that the burden of spe-

cies protection is properly assigned would be to provide compensation to landowners

who must forego or alter the use of their land to benefit listed species. We strongly

support inclusion of a property owner compensation provision in the Act.

But even more fundamental surgery on the Act is needed to provide relief to pri-

vate landowners. As presently written, the Act is so profoundly unfair to landowners

because it shifts the harden of protecting listed species and their habitat away ft-om

the Federal agencies and onto private landowners. In order for landowners to obtain

immunity from the section 9 "take"
prohibition, they must meet standards that are

far more stringent, submit to procedures that are far more complex and time-con-

suming, and assume costs that are far greater than those applicable to Federal

agencies pursuing the same immunity. This reverse of what should be the proper
order of responsibilities for listed species

—Federal agencies first, landowners sec-

ond—may be inadvertent and not what Congress intended, but it is nonetheless the

reality of Endangered Species Act implementation. Even before the proper obliga-

tion of landowners under the Act can be addressed, the first step in the reform effort

must be the elimination of the statute's favoritism to Federal agencies and inequi-

table treatment of private landowners.
I would like to refer anyone who doubts that the Endangered Species Act is biased

toward Federal agencies and against private landowners to the chart on page 7.

"This chart displays the disparate standards and procedures applicable to Federal

agencies and private landowners seeking immunity from violation of the Act's sec-

tion 9 "take" prohibition. Both wish to receive permission to take members of listed

species as the incidental result of otherwise lawful activities. That permission is re-

ceived by Federal agencies when the Fish and Wildlife Service provides an inciden-

tal take statement for a Federal project at the end of the consultation process under

section 7(a) (2) of the Act, and by private landowners when an incidental take per-
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mit is issued by the Fish and Wildlife Service after approval of a landowner-pre-
pared conservation plan under section 10(a)(1) of the Act. The inequities in the two
processes are so significant that the Federal agencies receive immunity hundreds
to thounsands times each year, while landowners (even with the greater emphasis
placed on the incidental take permit by Secretary Babbitt) have obtained immunity
only 40 to 50 times in the last 13 years. The chart displays the reasons for this un-
fortunate record:
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INEQUITIES IN PROCEDURES AND STANDARDS FOR
FEDERAL AGENCIES AND NONFEDERAL LANDOWNERS TO OBTAIN

DETERMINATIONS BY FISH AND WILDUFE SERVICE
OF ENDANGERED SPECIES ACT COMPUANCE C'TAKE' IMMUNITY)

FEDERALAGENCIES

Projects receive Incidental Take Statements after review

by FWS under consultation procedures of ESA § 7

PRIVATE. STATE & LOCAL LANDOWNERS

Projects receive Incidental Take Permits after submission

of conservation plans for review by F^'S under ESA § 10

STANDARDS

Granted "take" immunity if project is not likely to

jeopardize continued existence of entire species

Granted "take" immunity if project is not likely to

adversely modify critical habitat which FWS has

designated bv rule

No additional procedures necessary

to receive "take" immunity

FWS must decide in 90 days

Little cost since FWS prepares biological opinion

Immunity is granted through consultations which

occur 7.600+ times each year

Review process is closed:

No hearing;

No pubUc participation

Anti-trust laws do not apply

Compelled to seek "take" immunity if project is likely to

harm or harass a single member of the species

Compelled to seek "take" immunity if project adversely

modifies any habitat which FWS identifies without

rulemaking

PROCEDURES

Costly and time-consuming procedures required

to obtain "take" immunity

DURATION

FWS has no time limit to decide -•
typically, 1-5 years

COST

Steep costs , typically in $100,000's, since landowner

prepares and implements the conservation plan

FREQUENCY

Immunity is granted through the issuance

of 40-50 permits in 13 years

VISIBIUTY

Exemption procedure is available to federal agency

through application to Endangered Species Committee

Review process is open ;

Public hearing must be held;

Activists and public officials may be invited to join a

steering committee to consider and revise the

landowner's plan

ANTI-TRUST

Anti-trust laws do apply , no immunity even with

issuance of the permit

EXEMPTION

Exemption procedure is not available to landowner

PROPERTY RIGHTS

Property rights are not affected when FWS fails to issue

Incidental Take Statement for federal project

Property rights may be lost when FWS denies or heavily

conditions Incidental Take Permit for a landowner's

activities
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STANDARDS

To obtain incidental take immunity:
• A private landowner must seek an incidental take permit if his or her activity

will harm or harass a single member of a
species,

whereas a Federal agency
can obtain an incidental take statement if its activity is merely found not

likely to jeopardize the continued existence of the entire species.
• A private landowner must seek an incidental take permit if his or her activity

will modify any habitat which the Fish and Wildlife Service might identify,
whereas a Federal agency can obtain an incidental take statement if its activ-

ity is merely found not likely to adversely modify only (critical habitat which
the Service must designate by rulemaking.

PROCEDURES

• As the chart shows, a Federal agency has the benefit of a procedure that is

secret, has a mandatory 90-day deadline, and features a document (biological

opinion) which the Fish and Wildlife Service, not the agency, prepares, where-
as the private landowner is burdened with a procedure that is public, has no

statutory deadline, and features a document (conservation plan) which the

landowner, not the Service, must prepare.
• Accordingly, while the Federal agency is not subjected to a hearing, can de-

mand a Fish and Wildlife Service decision in 90 days, and does not have to

incur any significant additional costs in order to obtain an incidental take

statement, the landowner must submit to a hearing and perhaps a steering
committee of activists and local officials, undergo an application process with
a duration of anywhere from one to 5 years, and suffer costs as high as hun-
dreds of thousands of dollars to prepare a conservation plan in order to obtain

an incidental take permit.

There are other inequities displayed in the chart, but one that is not: even afler

all of the procedures imposed on a landowner are conducted, before an incidental

take permit may be issued the decision to issue still must undergo the very same
consultation procedures that Federal agencies must follow. Therefore, thp land-

owners not only must run the gauntlet of procedures applied solely to them (as dis-

Elayed
in the second column of the chart), but then must turn around and sprint

ack through a second gauntlet of the procedures applied to Federal agencies (as

displayed in the first column).

Unfortunately, the inequities visited on private landowners by the Endangered
Species Act are not limited to the procedures and standards for obtaining immunity
from the "take" prohibition. There are other structural problems that are not found
in any other environmental law. For example, unlike the Clean Air Act, Clean
Water Act, CERCLA, and RCRA, the Endangered Species Act is devoid of such

phrases as "insofar as practicable," "to the extent feasible," "best available tech-

nology," and "in the public interest." The absence of these phrases produces an abso-

lutist statute—a statute with virtually no flexibility. When you add to this inflexibil-

ity, first, the paucity of data about species, particularly species that are threatened
or endangered, as compared to the information available for air, water, or waste,

and, second, a scientific discipline—conservation biology
—that is much less mature,

and relies on many more untested theories and assumptions, than the scientific and

engineering disciplines employed in addressing other environmental issues, the re-

sult is a legal regime that typically does not allow for a decisionmaking, common
in the implementation of other environmental laws, that balances environmental

protection and development needs and engineers a solution which benefits both. In

the face of this statutory inflexibility, lack of data, and scientific uncertainties, few
scientists or public decisionmakers will risk their professional reputations by sug-

gesting generic or site-specific alternatives for any species' protection that are less

stringent or burdensome for private landowners. In fact, this inflexibility in the Act
is so severe that there remain real questions as to whether several of the very wel-

come administrative reforms which Secretary Babbitt has proposed—for example
the "no surprises" and "safe harbor" policies

—could withstand judicial challenge
without amendments incorporating them into the Act.

Second, the Endangered Species Act somehow missed the due process revolution

of the 1970's and 1980's which is reflected in so many of the procedural provisions
of the other environmental laws. It is as though Congress somehow determined that

the protection of endangered and threatened species is so noble a purpose, all due

process guarantees could be dispensed with. Unlike the other environmental laws,
the Endangered Species Act provides no administrative appeal rights, permits the

Fish and Wildlife Service to avoid addressing any of the impacts of or alternatives
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to its decisions in the National Environmental Policy Act documents, requires few
hearings, and does not mandate any agency response to whatever public comment
is permitted. Worse, recently the Fish and Wildlife Service and the Federal agencies
with which it consults have discovered the joy of guidelines. Indeed, many of the
admirable reforms Secretary Babbitt has proposed to institute administratively are
to be issued in guidelines form. These guidelines not only lack all of the due process
protections I have mentioned, but also t)T)ically are not enforceable by a landowner
against the government and are no defense for a landowner who is sued in a citizen
suit.

These inequities for private landowners must be remedied. The GAO reports that
over 90 percent of the listed species have some or all of their habitat on nonFederal
lands, two-thirds have over 60 percent of their total habitat on nonFederal lands,
and one-third are entirely dependent on nonFederal lands for their habitat. If and
when more species are listed, more private lands will be subjected to the Act. The
explosive rise in landowner frustrations over the Act's inequities threatens its integ-
rity, if not its very existence, unless the inequities are remedied.
How can these numerous inequities be remedied? First, by providing a landowner

compensation provision. Second, by adding language which provides greater meas-
ures of flexibility to the decisionmaker ana due process to the landowner. Third, by
incorporating procedures that eliminate the bias in favor of Federal agencies and
against landowners, such as: providing to landowners the opportunity to avail them-
selves voluntarily of the same consultation process (with its easier standards and
less costly and time consuming procedures) used by Federal agencies, instituting a

general permit program for low-impacting landowner activities similar to that pro-
-vided in the Clean Water Act, and streamlining the incidental take permit process;
And, finally, by providing a definition of "take" that ensures landowners are not

subject to criminal and civil sanctions for habitat modification activities where there
is no evidence whatsoever of any actual physical injury to or death of any member
of a listed species.
Thank you for the opportunity to present the views of the Endangered Species Co-

ordinating Council and the American Forest & Paper Association. I would be de-

lighted to answer any questions you might have.



845

Endangered Species Coordinating Council Members

(248)

American Forest & Paper Assn
American Sheep Industry Assn
American Soybean Association

National Assn of Manufacturers

National Assn of Wheat Growers

National Cattlemen's Assn
National Com Growers A$sn
National Cotton Council

National Fisheries Institute

National Mining Council

Coalition of Oil & Gas Associations

Intemational Assn of Bridge, Structural and
Ornamental Iron Workers

Intemational Brotherhood of Painters and Allied

Trades

Intemational Longshoremen's Assn
Intemational Union of Operating Engineers
Intemational Woodworkers of America
United Paperworkers Intemational Union

Utifrty Workers Union of America
United Brotherhood of Carpenters and Joiners

of America

Assn of Westem Pulp and Paper Workers

ACCORD (Arizona Citizens Coalition Resource

on Decisions)

Addoco, Inc.

Alabama Forestry Assn
Alabama Lamb, Wool & Mohair Assn
Alaska Forestry Assn
Alaska Mining Assn
Alaska Wool Producers Assn

Allegheny Hardwood Utilization Group
Alpine Engineered Products

American Iron Ore Assn - Cleveland, Ohio

American Plywood Assn
American Pulpwood Assn
American Sheep Industry Women
American Wood Preservers Institute

Amos-Hill Associates

Appalachian Hardwood Manufacturers

Aristokrafl, Inc. - Jasper, In., Crossville, Tn.

Arkansas Forestry Assn
Arizona Cotton Growers Assn
Arizona Wool Producers Assn
Arizona Cattlegrowers Assn
Associated Oregon Loggers, Inc.

Atlas Pallet Corp.

Backcountry Horsemen of Washington, Inc.

BA. Mullican Lumber & Manufacturing
B.L Cuny & Sons, Inc.

Balfour Land Co.

Bell Fibre Products

Bit>ler Brothers, Inc.

Black Hill Regional Multiple Use Coalition

Black Hills Forest Resource Assn
Brownlee Lumber, Inc.

California Cattlemen's Assn
Califomia Forestry Assn

California/Oregon Miners Assn

Califomia Wool Growers Assn
Cardaco - An Alcoa Co.

Challenger Pallet and Supply, Inc. - Id.

Cherry Hill Wood Products, Inc.

Clinton Pallet Co.

Coastal Lumt>er Ca
Coast Range Conifers

Colorado Cattlemen's Assn
Colorado Mining Assn
Colorado Timber Industry Assn
Colorado Wool Growers Assn
Conex Forest Products

Continental Lime Inc.

Culhane, John

Delaware Sheep & Wool Producers

DenPak Building Products, Inc.

Denver Reel & Pallet Co.

Dixon Lumt>er Co.

Douglas Timt)er Operators
Duo-Fast Corp.
East Perry Lumber Co.

Econotool

Export Corporation
Farm Credit Bank of Texas
Florida Cattlemen's Assn
Florida Forestry Assn
Florida Sheep Industry

Forest Farmers Association

Gamett Co.

Georgia Cattlemen's Assn

Georgia Forestry Assn, Inc.

Georgia Mining Assn

Georgia Sheep & Wool Producers

Granite Hardwoods, Inc.

Groves Pallet Co.

Haag, WilGam S. - Kodiak, Alaska
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Hallwood Ent
Hardwood Manufacturers Assn

Hurder, Paul

Idaho Cattle Association

Idaho Mining Assn

Idaho Wool Growers Assn

Ihio Sales and Imports

Illinois Lamb & Wool Producers

Independence Mining Co.,- CO
Indiana Sheep Industry Assn

Industrial Pallet & Packaging Co.

Intermountain Forestry Industry Assn

Intemational Association of DrilDng Contractors

Interstate Pallet Exchange, Inc.

Iowa Cattlemen's Assn
Isaacson Lumtier Company
Jay Dee Transport Co.

Johnson Industries

Kentucky Beef Cattle Assn

Kentucky Forest Industries Assn

Kentucky Sheep & Wool Producers

Kitchen Cabinet Manufacturing Assn

Kingsberry, Dennis

Lake States Women in Timt>er

Lavelle BuikJIng Materials

Lewis, L.G. and Bette - Richmond, VA
Utco IntI

Louisiana Forestry Assn
Louisiana Sheep Producers Assn
Love Box Co.

Mr. & Mrs. Gerakl Lucas

Lumberman's Assn of Texas
Manufacturers Wholesale Lumber

Mason, Tad - Redding, CA
Marriott's Incorporated - Canyonville, Or.

Massaghusetts Federation of Sheep Assn

MerillafSndustries, Inc.

Mezquite Maderas Procesados (NWPCA)
Michigan Assn of Timt>erman

Michigan Cattlemen's Assn

Michigan Forestry Assn

Michigan Resource Alliance

Michigan Sheep Breeders Assn
Mid-America Lumt>ermen Assn
Mid-Ohio Wood Products

Mississippi Cattlemen's Assn

Mississippi Forestry Assn

Mississippi Sheep Breeders Assn
Missouri Cattlemen's Association

Missouri Forest Products Assn
Missouri Sheep Producers

Mitchell Veneers

Montana Stockgrowers Assn
Montana Wool Growers Assn r

Melvin Morris, Hawthome, Cal.

Mulfican Jr., Mr. and Mrs. Bill A.

National Lamb Feeders

Nat'l Lumber & Buikling Material Dealers Assn
National Particleboard Assn
National Wood, Window & Door
National Wooden Pallet & Container Assn
Nebraska Cattlemen's Assn
Nebraska Sheep Council

Nevada Cattlemen's Assn
Nevada Wool Growers
New Hampshire Sheep & Wool Growers
New Jersey Wool Growers Assn
New Mexico Cattle Growers
New York Empire Sheep Producers Assn
Nor-Cal MouMing Co.

Noranda Exploration
North American Wholesale Lumber Assn
North Carolina Forestry Assn
North Carolina Sheep Producers

North Dakota Lamb & Wool Producers

North Dakota Stockmen's Assn
North Star Lumber, Inc.

Northeastem Loggers' Assn
Northem Michigan Veneers, Inc.

Northwest Forestry Assn
Northwest Reforestation

Northwestem PubGc Service Co.

OeIze, Kim
Oklahoma Sheep & Wool

Oregon Forest Industries Coundl

Oregon Forest Products Transportation Assn

Oregon Sheep Growers
Pallets Inc.

Pallox, Inc.

Paragon Corporation
Paul Bunyan Products

PFS/TECO

Pennsylvania Sheep & Wool
Porter's Wood Products, Inc.

Powell Industries, Inc.

Premdor
Professional Reforestation of Oregon, Inc. -

Coos Bay, OR
PubGc Lands Coundl

Putting People First

Ranier Pallet Corporation
Reel Lumber Service

Rhode Island Sheep Cooperative
Richardson Brothers Co.

Richins, Robert and Victoria

John Rock & Co.

Savanna Pallets, Inc.

Scott Pallets, Inc.

Sheep Producers Assn of Hawaii

Shipshwewana Hardwoods

Sierra Care

Simplot Co.
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Sonoma Padfic Co.

South Carolina Forestry Assn

Soutti Carofina Sheep Industry Assn

South Dakota Cattlemen's Assn

Southeastern Lumber Manufacturers Assn

Southern Cypress Manufacturers Assn ^
Southem Forest Products Assn

Southem Oregon Timber Industries Assn J
Southem Pallet, Inc.

Southem Timtwr Purchasers Council

StarMark Inc.

Stewards of Family Farms, Ranches & Forest

Tennessee Sheep Producers Assn

Texas Cattle Feeders

Texas Forestry Assn
Texas Sheep and Goat Raisers

Texas & Southwestem Cattle Raisers Assn

Texas WiklOfe Assn
Thomasson Lumber Co.

Timtier Producers Assn of Mich, and Wise.

Tumac Lumt>er Co.

Tuolumne Chapter of Western Mining Council

United Forest FamiDes

Upham & Walsh Lumber
Utah Cattlemen's Assn
Utah Mining Assn
Utah Wool Growers Assn

Virginia Sheep Federation

Washington Cattlemen's Assn

Washington Forest Protection Assn

Washington Wool Growers Assn

Westem Forest Industries Assoc.

Western Mining Council

Westem Wood Products Assn
Westem Pistachio Assn
Westem Utah Mining Coundl
Westem Wholesale MoukJing, inc.

Westem Wood Products Assn

West Virginia Cattlemen's Assn
West Virginia Shepherds Federation

Wisconsin Box Co.

Wisconsin Sheep Breeders Assn
The Wood Company of Oxford, Inc.

Wood-Mizer Products, Inc.

Woodgrain Millworlc, Inc.

Wyoming Timber Industry Assn
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Statement of George E. Meyer, Secretary, Wisconsin Department of
Natural Resources

Mr. Chairman and members of the subcommittee, I appreciate the opportunity to
address you today at this hearing, and to submit to you additional material pertain-
ing to the Wisconsin Department of Natural Resources's views on reauthorization
of the Endangered Species Act.

The Federal Endangered Species Act is one of the mist comprehensive pieces of
environmental legislation in-the world. The Wisconsin Department of Natural Re-
sources strongly supports reauthorization of the existing act and encourages adop-
tion of legislative and Code of Federal Regulation changes to further improve its ef-

fectiveness and efficiency, its sensitivity to impacted groups and individuals and its

ability to work with cooperating agencies.
Within my Department I had a Team of staff from many environmental and re-

source functions analyze the existing Act and provide me with recommendations on
how to improve it. These are detailed in a position paper which is attached to these
written comments. As you or your staff read over this paper, I'm sure you will find
a number of significant recommendations that will improve implementation of the
Act while maintaining its scientific integrity.
The Department is an active member of the International Association of Fish and

Wildlife Agencies and we are actively involved with them in their work pertaining
the principles of reauthorization and proposed statutory language. I'm sure you will

find my comments complementary of the discussions this Subcommittee and its staff
are having with the Association.

Today I want to direct my comments to two aspects of endangered species man-
agement that we in Wisconsin have found to be very productive and enjoy strong
public support. The two projects I want to highlight are: first—our voluntary land-
owner protection project for endangered plants, and second—our Habitat Conserva-
tion Planning effort for the endangered Karner blue butterfly.

WORKING cooperatively WITH PRIVATE LANDOWNERS

In Wisconsin we have 6 federally threatened plants with most of the populations
of these plants occurring on private lands. As you know, the Federal Endangered
Species Act does not extend regulatory protection to plants located on private lands.
You also know, some private land owners are apprenensive, often based on misin-

formation, about Federal regulation of their land due to the presence of endangered
species.

In response to this we obtained Fish and Wildlife Service (FWS) funding to hire
a part time biologist, Mr. David Kopitzke, who makes personal contacts with land-
owners who potentially had the listed plants on their lands. When we started this

in 1991, we were unsure what to expect. Of the several hundred contacts we've

made, we have found nearly all landowners are pleased to find out their land con-
tained these species and what they might to do help protect them. The success of
this effort is due to the approach used in contacting the landowners and Mr.

Koptizke's patient, friendly manner of dealing with people.
Based upon known historical records, past survey work by university or State bi-

ologists allowed by the current or previous landowners and knowledge of the habitat

requirements of the listed species, we are able to determine the general locations

where these listed species might be found. Mr. Koptizke then contacts a landowner
in the genersil area and explain to him/her what he is doing and why a listed species
might be on their land.
He asks permission to look for the listed species and involves the landowner in

the search. The time spent in the field with the landowner is an opportunitv to dis-

cuss past and current management of the land and talk to the landowner about the

biology of the their land and the plant and animal communities.
When a listed species is found, landowners are congratulated for caretaking the

land to permit continued existence of the species. They are informed of the Federal
and State laws relating to the rare species and are given technical information on

management practices. Most landowners are thrilled to learn their property harbors
a rare species. Many landowners readily sign a voluntary memorandum of agree-
ment in which they agree to manage the land in a way that will conserve the rare

species and to notify us if there is an impending threat' to the plants or if they sell

the property. Once the agreements are signed, the landowners receive a personal-
ized and colored plaque with a drawing of the species on their land.

Our landowner contact program has also worked with non-Federal public lands
to an equal success such as county forests and parks. We have also had success in

expanding the program to rare animal such as the Karner blue butterfly, the

massasagua rattlesnake and the ornate box turtle and candidates plants.
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It is apparent to me and my Department, that private landowners are an essen-

tial component of protecting endangered and threatened species. Thus, we must in-

stitute programs and policies that nelp and reward them for caretaking these rare

species. I'm sure you will be receiving many comments and suggestions to this ef-

fect. One such group that is exploring the issue of incentives to private landowners

is the Keystone Center. I understand you will be hearing a report from them later

today. I believe you will find a number of well thought out proposals on this issue.

Wisconsin will most likely be supportive of suggestions which offer clear, practical
and understandable remedies to tne problems which now cause confusion and dis-

trust. In my role as Secretary for the agency responsible for all environmental and
resource management and regulation in Wisconsin, I assure you that cooperative ef-

forts with private landowners and businesses are the preferred means of achieving
conservation goals.

I strongly encourage you to provide State agencies, like mine, as well as the Fed-

eral agencies, with additional tools—legal, policy and funding—to work coopera-
tively with private landowners. I am confident by doing so you will see significant

gains in resource protection and restoration. For example, we have had a number
of our cooperating landowners inform us when utility or road right-of-way projects
would affect species on their land. We are then able to work with utility and high-
way departments early in the project to workout acceptable solutions for protecting
the plants.
Our highly successful landowner contact program is just an example of what may

be accomplished with additional Federal support and flexibility on the State level

for this type of work. In most cases, the States are in the best position to work with

private landowners. There is often less apprehension from landowners working with

State employees than Federal. State employees generally have longstanding rela-

tionships with landowners creating trust, confidence and respect, and are more often

likely to reside in the local community.
In conclusion, let me emphasize the aspects of Wisconsin's landowner contact pro-

gram which are critical to successful acceptance and stewardship of rare species by
landowners:

• personal and repeated contact by a consistent person with biological knowledge,
• basic information about the species on their land and their management needs,
• accurate information about their legal rights and responsibilities (Federal and

State) specific to the species on their land,
• a positive approach, explaining the uniqueness of their land and congratulating
landowners for their past stewardship,

• a voluntary memorandum of Agreement between the State and landowner, and
a small token of recognition.

AVOIDING A MAJOR TRAIN WRECK IN WISCONSIN

The issue of working with private landowners, an endangered species and its

habitat, and the constraints of the law itself came to a rapid forefront in Wisconsin
in December 1992, when the Karner blue butterfly was listed as endangered.
The Karner Blue butterfly is one of many species that has declined dramatically

over the past several decades. The primary cause of the Karner blue's decline is the

loss and fragmentation of its habitat due to development, agriculture, woody plant
succession in the absence of natural disturbances and tree plantations. The Karner
blue butterfly occurs only on lands supporting wild blue lupine, the only plant which
the larval stage of the butterfly eats. Karner blues are found on areas with sandy
soils, primarily throughout central and northwestern Wisconsin, and similar scat-

tered habitat in New York, Michigan, Illinois and Minnesota.
Our potential "Train Wreck" is due to the fact that Karner blue habitat exists

interspersed over a range of 6 million acres of landscape in Wisconsin. This land

area produces major amounts of forest products for Wisconsin industries, large
amounts of agricultural commodities (cranberries, potatoes, vegetables) and contains

several rapidly growing small cities.

After observing the spotted owl situation in the Pacific Northwest, we did not

want a similar situation to occur in Wisconsin. Fortunately, unlike the spotted owl

situation, the Karner blue and its habitat are dependent upon periodic disturbance

such as fire and normal timber cutting to stimulate the growth of lupine. The
Karner blue is a disturbance dependent species and thus perpetuating the species,

by integrating its needs into land uses which cause periodic disturbance (e.g. log-

ging) should be considerably easier than when working with species that are dis-

turbance sensitive.

Because of the large number of discrete occurrences of Karners, the Department
is taking the lead to develop a single Habitat Conservation Plan (HCP) for the State
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of Wisconsin, involving dozens of businesses, agencies, organizations and individ-
uals. The key to making this highly complex and sizable undertaking feasible is the

support and encouragement we originally received from the forest products industry
in our State. Most notably, the Georgia Pacific Corporation, International Paper,
Inc., Consolidated Papers, Inc and the ANR Pipeline Company urged us to under-
take an HCP of this type. They specifically wanted to avoid the problems which
have occurred in the Pacific Northwest.

I have attached an issue brief prepared in June 1994 that describes the plan for

this effort in more detail and a list of the partners who are working on this HCP
with us. As you'll see, our partners are a diverse group of industry, counties, con-
servation groups and private landowners. One of the major challenges facing this

froup
is to mesh their differing perspectives and interests over the entire Karner

lue range in Wisconsin. The Department has taken on this challenge because we
see the potential this project has for creating productive and cooperative working
relationsnips.

In mv remaining testimony, I want to emphasize what we have learned thus far

about developing an HCP of this magnitude and how revision of the ESA can help
improve the HCP process.
This is Wisconsin's first HCP, the first for the Fish and Wildlife Service staff in

our State and the largest HCP the FWS Region 3 Office has been involved with.
This naturally resulted in problems when the FWS were unsure on how to proceed
or what advice to provide. This caused confusion among the parties involved in the
HCP and at times the perception of inflexibility on the part of the FWS. However,
as we continue to work as a partnership, we are finding solutions to these problems
and the FWS has shown increased flexibility. The FWS has been a good partner and
is committed to making this unique HCP successful.

We recommend the following improvements in the HCP process:
Conservation Efforts: Amend Section 10 to allow for the unavoidable incidental

taking of endangered species if done as part of a conservation effort outlined in ei-

ther a recovery plan or in a cooperative agreement with the State. For example, pre-
scribed burning perpetuates vigorous Karner blue habitat but some Karner blue lar-

vae and eggs will be killed during a fire. However, burning plans can be developed
to not burn all potential habitat at one time thus allowing for rapid colonization of

newly enhanced habitat.

Revise and Simplify Permitting Requirements: The ESA or its administrative poli-
cies should be amended to great local populations as the unit of protection rather
than individuals for certain species (e.g. disturbance-dependent species). An alter-

native recommendation would be to require an incidental take permit for individual

organisms, but not require the development of an HCP unless there will be harm
to the population. This is especially important when dealing with invertebrates

given their life history characteristics. The ESA could also be revised to provide for

a minimum level of unintentional take for animals as is provided for plants under
Section 9(a)(2)(B).

The HCP and associated environmental assessment or environmental impact
statement should be combined such that only one document need be written and
submitted for pubic review.
The standards for approving or denjang an HCP must be clarified before the proc-

ess begins.
The ESA or the implementing regulations should establish timeframes for review

and approval of HCP's and issuance of permits.
Clarify Potential Take Activities: Incidental take is difficult to determine with

small organisms that are hard to detect in all of their life stages such as insects.

This is further compounded with species like the Karner blue butterfly that are de-

pendent upon fire, timber harvest, mowing or other disturbance to maintain their

habitat.

Identify activities that may result in take before listing so that the States and
the FWS can be working with landowners to mitigate take by the time the species
is listed. Consequently, landowners would know now they may be impacted by a

listing and have the opportunity to express their concerns during the public com-
ment period. The FWS should also clarify terms such as "reasonable", "limited" and

"permissible" on a species by species basis.

Issuing Permits: Authorize States with approved HCP's to issue scientific and inci-

dental take permits. This should generally expedite the permitting process for indi-

viduals and businesses and the FWS can monitor the process for consistency and

compliance with HCP implementation agreements.
Funding for Habitat Conservation Plans: Congress should provide funding for de-

veloping HCP's. This funding could be on a match grant basis, revolving fund or

some other mechanism. HCP's can be very expensive, and because they are a Fed-
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eral requirement Congress should assure that some funding is available. Delays in

completing an HCP due to funding constraints can cause unnecessary complications
for public agencies and private individuals.

Scope of Habitat Conservation Planning: Congress should include language in the

ESA which encourages landscape level planning for multiple species.

FEDERAL-STATE-PRIVATE PARTNERSHIPS

Mr. Chairman, I want to close my testimony with a few comments emphasizing
that revisions in the ESA must meet the critical to encourage Federal-State and-

Private partnerships, not discourage them.
Current data indicate that around 50 percent of all endangered species exist

solely on private lands. This percentage is even higher if nonFederal public lands

are included. Thus, it is clear that the States and private landowners must feel like

they are important partners in conserving these species. In Wisconsin we are work-

ing hard to make the current law work. But, there are a number of improvements,
some I discussed here today, that will make our job more effective and easier.

Perhaps the major thrust of any revision to the ESA needs to be an increase in

the involvement of the States in policy decisions, prelisting, surveys, research,
HCP's and recovery. Currently the level at which FWS involves States as well as

tribes and local governments in all aspects of the ESA seems to vary from region
to region and from species to species. There do not appear to be clear guidelines for

standardizing such involvement.
The States generally have the expertise, staff and/or contacts to best conduct

many aspects of endangered species work. States are generally closer to landowners
and do not carry with them the current, but unfortunate and often unwarranted,

stigma of Federal agencies. Congress needs to provide the funding and policy direc-

tion for this to occur.

In Wisconsin, we firmly believe in keeping sound science as the backbone of the

Endangered Species Act and the policies which implement it. However, when using
this science, we also firmly believe we need to construct energized working relations

with private landowners tnat will help them, along with State and Federal agencies,
be willing stewards of these special species.
For my final comment, Mr. Chairman, I want to call on this Subcommittee and

all of Congress to use this opportunity in revising the Endangered Species Act to

break the cycle of reactive species by species planning and management. State and
Federal agencies need to be proactive and perform the necessary surveys and man-

agement work with rare species before they become listed as threatened or endan-

gered. In a revised ESA, Congress can promote this approach by emphasizing—
using funding and policy guidance—-prelisting activities focused on caretaking spe-
cies before they are listed. The benefit to the Nation will be more effective steward-

ship of our plants and animal resources, and much reduced conflict between Federal
and State agencies and private landowners.
Mr. Chairman, members of the committee, thank you again for this opportunity.

I look forward to continuing to working with you and others in helping make the

Federal endangered species laws and policies fully effective and acceptable through-
out this great Nation.

Attached Materials:

Wisconsin Department of Natural Resources Position Paper: 'Reauthorization and
Amendment of the Endangered Species Act", June 6, 1995.

Memo dated June 22, 1994, from George Meyer to the Natural Resources Board
on the Karner Blue Butterfly Habitat Conservation Planning process.

List of Partners in the Karner Blue HCP, dated June 14, 1995.
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EXECUTIVE SUMMARY

The Federal Endangered Species Act is one of the most comprehensive pieces of environmental

legislation in the world. The Wisconsin Department of Natural Resources strongly supports the

reauthorization of the existing Act and encourages the adoption of legislative and Code of Federal

Regulations changes to further improve its effectiveness, efficiency, sensitivity to impacted groups and

individuals, and ability to work with cooperating agencies.

The Wisconsin Department of Natural Resources recommends that the Endangered Species Act be

reauthorized and amended in the following ways. Note that all recommendations are listed in the

same order as the pertinent section in the Endangered Species Act. High priority issues are

highlighted.

Prelisling Conserratforn
* Focus on prelisting surveys and conservation actions that would prevent the need for listing.

Listing/Delisting
* Set priorities for listing based on protection needs regardless of taxa.

* List solely on a scientific basis rather than accounting for socio-economic impacts of listing.

*
Expand "distinct population segment" listing optioh to invertetjrates and pl«i^:

*
Identify potential "take" prohibitions at th.. time of listing.

* E.vamine the listing process for ways to improve efficiency.

* Establish consistent and efficient delisting procedures, allowing for public input.

Recover)' Planning
* Assess recovery potential at the time of listing and initiate recovery planning within one year from

the date of listing.

* Involve biologists from all states within a species range in recovery planning. Amend the Federal

Advisory Committee Act to allow for this.

* Whenever possible, develop joint listing and recovery packages for two or more rare specie^

inhabiting the same habitat.

*
Strengthen the socio-economic portions of recovery plans.

* Make recovery and delisting a priority by allocating funding to implementing recovery efforts.
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Critical Habitat Designation
*
Clarify the impact of designation on non-federal landowners and the public at the time of proposed

designation. Identify potential prohibitions.

*
Develop incentives to encourage conservation by private landowners within designated habitat.

facreami R<^ <tfthe Biatts
* Increase emphasis on having the states conduct prelisting surveys, research and recovery work.

* Provide sufficient fiinds to the states to conduct necessary survey, planning and conservation

work.

* Involve state agencies in policy decisions impacting their states.

Funding and StafTing
*
Dramatically increase funding and raise allocations to Section 6 and Section 15 grants to the states.

* Establish a fiind for each of the following critical programs that have been consistently under-

funded:

- Implementing approved recovery plans and conducting long-term monitoring,
- Public education re: rare species and habitats,

- Cooperative efforts with and incentives for landowners.

*
Develop new funding sources.

Section 7 Consultation
* Involve appropriate state conservation agencies in any formal consultations. Federal agencies must

consider state recovery plans and consult with them.

*
Expand Section 7 to allow for consultation with cooperating non-federal agencies.

Endangered Species Committee
*
Expand this committee to include scientific representation.

Plant Conservation
* Revise the Act to provide protection for listed plants on all non-federal public lands.

*
Encourage voluntary conservation on private lands.

*
Expand trespass language regarding plant protection on private lands to include civil as well as

criminal trespass.

* Provide controls for captive bred plants.

Permits for the Possession of Endangered and Threatened Species
*
Require valid permits for the possession of specimens of all listed species, including carcasses and

offspring of grandfathered individuals.
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Scientific Take Permitting
*
Simplify the scicmific take permit process and allow renewals with minimal paperwork.

* Provide for an exemption from the incidental take permit process for cooperating agencies who
"take" as a part of a conservation or recovery process.

* For incidental take permits, allow for treating local populations as the unit of protection rather than

individual organisms. Allow for a mir imum level of incidental take for animals as is currently done

with plants under Section 9(aX2XB).

*
Clarify potential "take" activities at the time of listing.

*
Clarify if "take" includes habitat destruction or significant alteration.

* Authorize states to issue incidental take permits.

* Provide f\inds for development of Habitat Conservation Plans as part of the Section 7 consultation

process for any "jeopardy opinions."

Landowner Assbtance and Incentive
* Inform landowners of key populations prior to listing and seek their cooperation wherever possible

via incentives, assistance, etc.

* Involve all impacted non-federal landowners early in listing, recovery plan development, designation

of critical habitat, and when appropriate. Section 7 consultations.

*
Develop written agreements with cooperating landowners, outlining their rights and the

responsibilities of all parties involved.

* Purchase conservation easements from private landowners to conserve listed species.

* Provide management assistance in the form of written materials, consultation, equipment and

supplies and on-site labor for cooperating landowners.

* Provide federal cost-sharing for species conservation efforts.

* Provide tax breaks and/or other fmancial incentives for persons willing to conserve rare species on

their property.

* Include listed species protection as a factor in all federal land-use assistance or cost-share programs.

* Provide recognition to cooperating landowners and managers for their conservation efforts.
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CURRENT STATUS OF THE ENDANGERED SPECIES ACT IN WISCONSIN

Conservation and Recovery Successes

The Endangered Species Act (ESA) has been effective in protecting globally rare species in Wisconsin

and throughout the country. Currently, nine federally endangered animals and seven federally

threatened plants and animals reside in Wisconsin, as well fifty-six candidates. State, university, and

private biologists have participated in research, inventories, recovery planning, management, and

landowner contact efforts for the sixteer. listed species and many other candidate species. Through

cooperative agreements with the U.S. Fish and Wildlife Service (FWS), efforts to conserve and

recover some of these species have been very successfiil in Wisconsin:

•
Prelisting fiinds have allowed surveys and management efforts to be successfully conducted

such that several candidate species are now secure and are no longer candidates for listing.

• Wisconsin has far exceeded its recovery goal of 360 nesting pairs of bald eagles.

• As of the winter of 1994-95, it had 18 wolf packs with a total of at least 83 animals.

• Peregrine falcons released as young birds from Wisconsin's metropolitan areas are now

returning to the upper Midwest to raise their own young.

• Hundreds of property owners whose land harbors listed plants have been personally contacted

and informed of the occurrences. The majority have voluntarily agreed to protect and manage

the plants and their essential habitats.

• Dozens of public land managers and private landowners have learned of and begun

implementing methods for perpetuating the habitat for the Kamer blue butterfly (e.g., adjusting

prescribed bum and mowing practices to protect this and other rare species).

Section 7 consultations have encouraged proactive discussions on development projects allowing

cooperators to mutually revise the plans to accommodate rare plants or animals. Early communication

and the voluntary involvement of thousands of citizens in the ESA process has allowed many of the

federally listed species to not only survive, but to expand their populations in Wisconsin.

Opportunities for Improving the ESA

The ESA, along with public involvement, has greatly improved the prognosis for many U.S. species,

and trade restrictions through the ESA and the Convention on International Trade in Endangered

Species have helped slow the decline of species being exploited from the wild. Yet, due to the rapidly

increasing rates of population growth and consumption of natural resources, the global rate of

biological extinction continues to increase. Nationally, plants and animals are endangered due to

combination of factors, with the primary concerns being habitat destruction, degradation and

fragmentation. These habitat losses are contributed to by industrial, commercial, residential and

agricultural development, exotic species invasions, grazing, logging, road building, poaching,

hydrological changes and at times from natural catastrophic events such as hurricanes. In the face of
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continued habitat loss, there are many ways in which the ESA could be improved to be more effective

and compatible with the diversity of land uses and public needs.

Cooperative conservation and federal recovery efforts in Wisconsin have been limited primarily by

insufficient funding and staff, both for the FWS and for cooperating state agencies and researchers.

Increased funding would allow more biological surveys and life history studies of rare species, more

effective conservation, management and recovery efforts and would provide incentives to increase

involvement by private, universitj' and agency biologists, as well as by landowners. Efficiency could

be improved and conservation increased by conducting listing aiid/or recovery efforts concurrently for

several species that share the same habitats, and by conducting multiple-state projects. Increased

proactive habitat protection would help prevent species from declining to the point where extensive

and costly recovery efforts are necessary.

The following document outlines recommendations for various aspects of the ESA that the WDhfR has

determined would improve the efficiency and effectiveness of the Act, as well as allowing increased

flexibility and assistance to the public.

Highest Prjority Issues for the Wisconsin Department of Natural Resources

* Shift the focus of surveys and conservation actions to those prelisting AcnvmES that

WOULD prevent THE NEED FOR LISTING.

* Increase the involvement of the States in poucy deosions, preusting surveys, research

and recovery work.

* Develop f nak.ial and technical incentives to landowners to encourage conservation

efforts.

* Expand the usl of joint listing and recovery packages for two or more rare species

inhabiting thc same habitat.

* Revise the incidental take and habitat conservation plan provisions to increase

flexibility and assurances for the public and cooperating agencies.

* Expand listing options to include distinct population segments of invertebrates and

PLANTS.

ISSUES AND RECOMMENDATIONS

Prelisting

Current Status

Past efforts have shown that prelisting activities such as extensive status surveys, research on limiting

factors and conservation measures have been an efficient use of funds. Prelisting work often results in

92-528 96-28
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maintaining or recovering species to a level such that federal listing is unnecessary. Concurrent work

on the conservation of multiple species can be an ecologically and economically sound method of

protection.

Recommendations

Prelisting
- The focus and funding fo<- prelisting surveys and conservation work to prevent the need

for listing should be increased. The states should be given the lead on such work due to their

obligation to protect and manage resident species. The degree of success of these initial conservation

efforts should be taken into account when making listing decisions.

Listing/Delisting

Current Status

As of April 1, 1995, there were a total of 1516 species on the federal list, 956 of which are resident in

the U.S., 560 of which are foreign only. An additional several thousand candidate species (Category 1

or 2) are awaiting listing or further study. Since 1980, it has been estimated that at least 275 species

have gone extinct while awaiting listing. It appears the primary limiting factors are insufficient

funding, staffmg and excessive bureaucracy.

Despite the vastly greater numbers of invertebrates and plants in danger of extinction, past listing

priorities have been with vertebrates, primarily birds and mammals. These species have also received

disproportionately larger amounts of funding. Recent efforts to give greater emphasis to plants has

been successful, with the majority of new listings in recent years being plants. There are also debates

about geographical priorities for lis' ng. Many scientists argue that funding should be focused on core

areas of biodiversity and endemism (distinct geographic areas which harbor the only known

populations of a given species) which are highly threatened due to rapid land use changes (e.g.,

Hawaii, California, Florida).

The decision to list a species as endangered or threatened is currently based solely on scientific

evidence of its rarity and the threat to its survival. Economic and social factors are not taken into

account at the time of listing although they are considered to varying degrees in the development of

recovery plans and biological assessments, and in critical habitat designations.

Recommendations

Listing Priorities - The listing of multiple-species which rely on the same habitat should be done

whenever possible. Areas of high endemism or diversity which still have the potential for long-term

protection should receive the highest priority. Taxa which have been a low priority in the past, such

as invertebrates and plants should be given higher priority for prelisting work, as there generally much

less scientific data available and ftinding available for these species. Recovery potential of species

should be realistically assessed at the time of listing.

Basis for Listing
-
Listing should continue to be based purely on a scientific basis rather than

including socio-economic impacts as the scientific data best provides a subjective view of the species

true status. The FWS should seriously consider recommendations from the appropriate state agencies
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and tribes regarding how a species is listed, if it should be listed differentially in different parts of its

range and when it should be delisted. Failure of the FWS to follow such recommendations should

result in peer review. For species whose populations fluctuate greatly from year to year, known

populations should be monitored for several years prior to listing if there is any question as to their

status.

Listing Distinct Population Segments - Currently the law allows for listing of geographically distinct

populations only for vertebrates. It is even more important to have such a listing for invertebrates and

plants, as they are less mobile and less likely to migrate from one population center to another.

Invertebrates also generally require less area in order to maintain population viability. Split listing

would allow for greater flexibility in those regions where the listed species is more abundant, such as

Kamer blue butterflies in central Wisconsin.

Identify Applicable Prohibitions - At the time of listing the specific Section 9 "take" prohibitions

which may relate to a newly listed species should be clearly defined. Actions which constitute

"avoidance" should also be clarified at this time. This will allow non-federal landowTiers to be

prepared for changes that may be necessary in their current or planned land use activities. Prohibition

changes should also be outlined when moving a species from the threatened list to endangered.

Efficiency in Listing Procedures - The listing process should be examined for areas in which efficiency

could be increased (e.g., multiple-species listing, reduced paperwork and delays, timeliness in decision-

making).

Delisting
- As with listing, delisting should be based solely on a scientific basis. Clearly defined

procedures are needed for delisting and down-listing. This should include a public review period.

Decisions regarding delisting do not n< -d to go through the extensi.,; review and bureaucratic hurdles

as required for listing, but the decision should be subject to a public review period and appeals.

Delisting should not be implemented until sufficient time has passed since a species has reached its

target recovery goal and monitored to ensure a stable or increasing population as outlined in the

recovery plan. Many species, (e.g., most insects and many plants) are subject to extreme population

fluctuations from year to year, often due to climatological changes.

Recovery Planning

Current Status

In order to be done correctly, recovery planning involves experts and representatives from a wide

range of perspectives. Ecological, social and economic data must be gathered and analyzed.

Decisions must be made on the importance of various subpopulations on the survival and recovery of

the species. Agreements must be reached amongst recovery team members as to where to focus

conservation efforts and funding. This entire process may take several years and a significant amount

of funding and commitment by all participants.

The ESA currently calls for recovery planning for all listed species, but does not give clear deadlines

for plan development or guaranteed funding for implementation. Approximately 20% of all listed US

species do not have recovery plans. The primary limiting factors are the lack of funding and regional
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FWS staff. Representation on recovery planning teams seems to be inconsistent from plan to plan and

between regions. Currently the Federal Advisory Committee Act requires that any representatives to

federal committees (i.e., recovery teams) must be appointed directly by the Secretary of the agency

and only after a notice has been published in the federal register and nominations to the committee are

submitted. This causes tremendous delays and unnecessary paperwork by all parties involved.

Recovery plans typically take into account the costs of recovery efforts and direct economic and social

impacts of plfjined recovery (e.g., river conservation needs to protect rare mussels). However, they do

not currently require an estimate of indirect costs of protection or recovery (e.g.,the time and costs of

redesigning development projects to minimize the disturbance to the mussels). It is especially difficult

to predict ftiture potential projects and their impacts at the time of recovery plan development.

Recovery plans are not currently updated on a regular basis due to insufficient staff and funding.

Recommendations

Scheduling
- Recovery planning should begin with a realistic assessment of recovery potential at the

time of listing, with formal recovery planning initiated within a year after listing. Funding should be

allocated each year to develop recovery plans for all species anticipated to be listed that year, as well

as any currently listed species without recovery plans. Recovery plans should be updated as needed. If

unanticipated projects or significant impacts involving the listed species evolve, recovery plans should

be amended prior to the scheduled revisions.

State Representation
- Because a sound and realistic recovery process requires financial support and

technical expertise, the funding should primarily be directed to the state(s) where the expertise (and

often the core of the population) resides.. If the state(s) can demonstrate competency and expertise,

that state should take the lead on plan development. Represe tatives of each state where the species

resides should be involved in the recovery planning process. In order to facilitate efficient

appointment of state and other representatives to recovery teams, the Federal Advisory Committee Act

should be amended. Appropriate representatives from Canada or Mexico should be involved with

species which range across international boundaries.

Conduct Habitat-based Recovery Plans for Multiple Species
- The planning and implementation of

recovery actions should combine the needs of all known rare species within a given habitat type

where-ever possible.

Socio-economic impacts
-
Strengthen the socio-economic portions of recovery plans to include a

realistic assessment of known economic and social costs and benefits. Minimization and mitigation

alternatives of potential impacts should also be dealt with during the recovery planning process. The

plan should be released to the impacted public for a comment period prior to being finalized.

Implementing Recovery - Emphasis should be placed on attempting to recover species before they are

listed, and to ultimately delist most species by allocating funding and other resources to priority

recovery methods. During the recovery process there needs to be a clear demonstration of progress to

encourage continued cooperation and conservation. As some species are clearly beyond the point at

which recovery is likely or economically feasible, and the money that could be put into these species

would be much better spent on others. For species which are not in immediate danger of extinction, a

base level of funding should be appropriated to conduct relatively inexpensive conservation efforts

10



861

such as basic management, education and landowner contact. For those species that we cannot expect

to recover, conservation efforts should be focus on protection of viable populations via acquisitions,

easements and cooperative agreements with landowners. Continued monitoring should be conducted

even after delisting as per the recovery plan.

Critical Habitat Designation

Current Status

The ESA allows for the designation of the core parts of a species range which are critical to its

survival. Economic and social impacts are taken into account for designation. Although such

designation only affects those projects that federal agencies are involved with, there are many

perceived (and sometimes real) limits whereby this designation can be placed on land use. Therefore,

critical habitat designation can be quite controversial. Such designation is to be proposed concurrently

with the listing proposal, however this does not always occur. The FWS Secretary may choose to not

designate critical habitat due to it being "not determinable" or "not prudent". About 20% of listed

species now have critical habitats designated. There is no critical habitat designated in Wisconsin.

The WDNR petitioned the FWS in the late 1970's for such designation for the Higgin's Eye pearly

mussel in the east channel of the Mississippi River at Prairie du Chien, but controversy over harbor

development and use has prevented such a designation.

Recommendations

Clarify Prohibitions - Clarify that prohibitions relating to critica' habitat are only in regards to federal

actions or federal lands. Incidental take permits for private lam -. within the boundaries of a

designated critical habitat should not be categorically denied due to the location.

Private Lands Incentives - Incentives should be developed to encourage voluntary protection by non-

federal landowners whose lands are within the designated geographic boundaries.

Increased Role of State Involvement

Current Status

The level at which the FWS involves states, tribes, local governments and species specialists in all

aspects of the ESA seems to vary from region to region, and fh)m species to species. There do not

appear to be clear guidelines for standardizing such involvement.

Except for the regions of extremely high endemism (Hawaii, Florida, California, Texas, Puerto Rico

and the Virgin Islands), most listed species range across two or more states. Coordination between

these states is generally limited until they are all brought together for the recovery planning process.

Recovery implementation is generally done on a state by state basis, depending heavily on the

availability of federal funds.

The states generally have the expertise, staff and/or contacts to best conduct most of the prelisting and

recovery work involved with listed species. Section 6 and 15 funding has been essential in conducting

11
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status surveys and recovery eiforts for candidate species, allowing numerous species to be removed

from the candidate list as new populations were found and protected. State led habitat management
for threatened plants and recovery work for wolves, eagles, peregrine falcons and other species has

generally resulted in successful efforts in Wisconsin and other states.

Recommendations

Prelisting Work - Greater emphasis on prelisting surveys, research and recovery should be placed with

state agencies. The FWS must provide standardized guidelines, coordination and oversight especially

for migratory species and those species found in multiple states. They should assess the competency
and expertise available in state programs to conduct conservation efforts.

Allocating Funds - All responsibilities transferred from the FWS to state or local governments must be

accompanied by sufficient up-front funds to allow the state to plan and conduct the work. Annual

section 6 grants should be approved and allocated to the states in sufficient time for the states to plan

for the necessary field work. Section 6 funding should not be contingent on a cooperating state listing

a species of concern at the equal or more protected level than the federal listing.

Policy Decisions - Involve appropriate states, counties and tribes in decisions regarding listing,

delisting, critical habitat designation, biological opinions on formal Section 7 consultations and all

aspects of recovery plan development. Empower cooperating state agencies to issue scientific and

incidental take permits.

Funding

Current Status

The State of Wisconsin has received an average of $47,900 per year since 1973 from Section 6 and

additional support from Section 15 for endangered species work for 1989 through 1994. This funding

has been used for inventories, research on life history, ecological limitations and management

techniques, land acquisition, recovery planning and implementation, and landowner contact and

education efforts. A minimal amount of ESA fiinding has been provided to the state for only twenty

of these plants and animals. Due to lack of research and status information, they remain as candidate

species, in some cases up to nineteen years, even though some may be as rare, or rarer, than the listed

species. In addition, the funding shortage has prevented the implementation of recovery strategies and

permitted continued decline of listed species throughout the country. Conserving species before their

populations decline to near extinction levels is much more cost effective and ecologically sound than

attempting to recover species whose habitat or population size may no longer be viable.

Due to insufficient FWS funding, to conduct recovery efforts for listed species, the Department of

Natural Resources has been forced to utilize its limited contributions to the tax check-off and

Endangered Resources license plates, and to develop additional f\inding sources such as "Adopt an

Eagle Nest," and solicit private contributions. These limited state fiinds have provided only a fraction

of the need. Appropriations to the states need to be increased several fold to begin to meet the needs

for basic research and status assessment for candidate and listed species, and for the recovery of listed

species. Due to cooperative agreements between the FWS and the states, the states are bound to

12
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conducting recovery efforts and would be burdened with the responsibilities and costs of

implementation.

The General Accounting Office (GAO) extensively studied the Act and documented that ESA

appropriations have averaged $40 million/year. This level of appropriation for the ESA is estimated to

meet only 1% of the needs for the approximately 2286 critically rare species. This is in sharp contrast

to the $300 million/year spent for mostly game mammals and birds through the Pittman-Robertson

fund (funds obtained from a tax on sporting goods).

Lack of staff in FWS headquarters, regional and area offices also causes extreme delays in all aspects

of listing, permitting, developing habitat conservation plans and associated environmental impact

statements, recovery planning and appropriations.

Recommendations

Increase Appropriations
-
Appropriations to ftind the Act should be dramatically increased, with

minimum funding levels mandated. The percentage of funding allocated to Section 6 and Section 15

grants to the states should be expanded to conduct status inventories, research, planning, recovery,

management, long-term monitoring and land-owner contact.

Recovery Plan Implementation Fund - Establish a fiind dedicated to implementing approved recovery

plans and conducting long-term monitoring of listed species.

Education Fund - Establish a fiind dedicated to public education in regards to rare species protection

in general and to meet the education needs outlined in recovery plans.

Landowner Incentive Fund - Establish a fund specifically to working cooperatively with landowners

and providing incentives to enhance and protect rare species habitat.

New Funding Sources - Develop and implement new funding sources similar to the Pittman-Robertson

or Dingle-Johnson fees. Potential sources include:

• For prelisting efforts, the proposed "Wildlife Diversity Initiative," a user fee put on the sale of

outdoor recreational equipment not subject to Pittman-Robertson of Dingle-Johnson taxes for

hunting and fishing equipment);
• Taxes on the importation and/or propagation of potentially invasive non-native species of

plants and animals;

Section 7 Consultation

Current Status

Section 7 of the Act requires agency consultation with the FWS for all projects which are on federal

lands, utilizing federal funds or requiring federal approval if there is any potential for impacting a

listed species. The FWS works with project sponsors to develop alternative plans or methods which

do not harm the species in question. According to the 1992 GAO report on the ESA, out of 16,161

informal consultations done nationwide between 1987 and 1991, 2050 (13%) were taken to the level

13
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of formal consultations. Of these, the FWS provided 181 "Jeopardy Opinions" which state that the

proposed action could jeopardize the species and ask for revisions to the project (1.1% of

consultations). The majority of these projects (158) were resolved by developing alternatives to allow

the project to continue. Therefore, only l/7th of 1% (23) of all consultations on federal lands or

federally approved or funded projects resulted in conflicts which did not allow the project to proceed.

Section 7 allows federal agencies an alternative to the incidental take permit/habitat conservation plan

process required for non-federal projects. Several Section 7 consultations in Wisconsin have been

successfully resolved.

Recommendations

State Involvement - State conservation agencies should be involved in the development of biological

opinions and the resolution of any projects requiring mitigation. In those states which have developed

approved state level recovery plans, all federal agencies must consider these plans and coordinate

actions with the appropriate state agencies.

Consultation with Non-federal Agencies
- Section 7 consultation should be expanded to cover other

non-federal cooperating agencies, such as states, tribes, counties, municipalities or other agencies

subject to cooperative agreements. Such an agreement should release cooperating agencies from the

need to obtain scientific and incidental take permits. Funding may need to be provided to the

cooperating agencies to develop assessments to conduct consultations. Section 6 will need to be

expanded to allow for additional public agencies to develop federal cooperative agreements. Such

agreements should include state involvement.

Endangered Species Committee

Current Status

Section 7 of the ESA sets up the Endangered Species Committee to make final decisions on

implementation of the Act in cases of extreme public dissention. The committee currently is

composed of six agency heads plus one representative of the affected state.

Recommendations

Scientific Representation
- A more balanced committee should be developed by adding a few members

representing scientific organizations (e.g.. National Academy of Science, Smithsonian Institute,

National Science Foundation).

Plant Conservation

Current Status

The ESA affords far less protection to plants than for animals. Federally listed plants are protected

only on lands under federal jurisdiction, when jeopardized by a federally funded project, or when

taken in violation of a state law. They are not otherwise protected on state, county and other public

14
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lands not under federal jurisdiction, nor are they protected on private lands. The endangered species

laws in many states have limited or no protection for rare plants. Wisconsin's endangered species law,

for example, does not allow protection of federally listed plants on non-federal public lands with

respect to forestry, agriculture or utility projects.

On private lands, enforcement may only be done as part of the affected state's criminal trespass law.

In Wisconsin and other states, trespass is enforced only by a civil trespass law and not a criminal law.

The portion of tfie Act covering endatigered and threatened species held in captivity or controlled

environments covers animals only. Permitting for plants held outside of their natural environment is

not covered. This results in difficulties with enforcement and with preventing the illegal removal and

planting of listed species.

Recommendations

Plant Protection on Public Lands - Revise the language in Section 9 of the Act to expand protection

and conservation of federally listed plants on all public lands outside of federal jurisdiction, noting the

need to protect species in a manner that does not cause undue economic or social disruption. This

should be linked to cooperative agreements with any cooperating non-federal landowners. Inform

property managers of known or suspected occurrences of listed species on their property as early as

possible, and clarify their rights and responsibilities in regards to conserving these species and their

habitats.

Voluntary Protection on Non-federatLands - Land owners/managers of key populations of federally

listed plants (as identified in the recovery plans) should be contacted and informed of the oc-urrences

and encouraged to cooperate in their protection. Funds should be made available to the stat.j to fulfill

this responsibility. Financial and other incentives should be available to cooperating landotvners (see

Landowner Assistance section). This approach has been very successful in Wisconsin with a high

level of voluntary participation.

Trespass Laws: Civil vs. Criminal - Expand landowners rights and the plant protection by revising the

language in Section 9(a)(2)(B) to include plants taken from private lands in violation of both criminal

and civil state trespass laws.

Plants in Captivity
- Provide for coverage under the ESA for federally listed plants held in controlled

environments (i.e., propagated or wild-dug plants).

Permits for the Possession of Endangered and Threatened Species

Current Status

Federal permits are required for the import, export and interstate transport of all endangered and

threatened species. However, permits are not necessarily required for possession of these species.

Enforcement is limited by these rules as conservation officers must intercept the specimens as they are

crossing state or international boundaries. The grandfathering of the progeny of exempt specimens
also makes enforcement extremely difTicult.

15
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Recommendations

Permitsfor mounted specimens -Require valid federal pennits for the possession of all listed animals

(United States and Foreign), including mounted specimens and other carcasses. All specimens in a

persons' possession at the time of the 1973 passage of this Act should be grandfathered, with the

owners being given written verification of their legal possession of the grandfathered specimens.

Revise the Act such that permits are required for all offspring of any listed animals which are exempt

fix)m permitting due to their being in possession prior to their listing.

Scientific Take Permitting

Current Status

Activities resulting in an incidental take which are done primarily to manage for a listed species may
be allowed with a scientific permit. The subpermit plan which must be submitted to obtain such a

permit is required to be very detailed and extensive, and must be rewritten and submitted every year.

In Wisconsin there are landowners who are ideal cooperators; conducting habitat restoration, research

and extensive surveys. However, requiring that subpermits be rewritten each year is too much

paperwork, and discourages application and subsequent conservation research. Also, monitoring

requirements are often too stringent, deterring management due to the time and funding restraints.

Recommendations

Simplify the Process -
Simplify the application process for obtaining scientific take permits. Allow

renewals t' be done quickly and easily with a minimum amount of paperwork. Allow for multi-year

permits and give states and other cooperating agencies broader discretion. Where a conservation plan

is in placp, allow states to issue scientific take permits. Keep monitoring requirements to a level that

is reasonable. When habitat conservation plans (HCP's) are in place, allow for scientific take to be

covered in addition to incidental take for the duration of the HCP.

Incidental Take Permitting/Habitat Conservation Plans

Current Status

Section 10 of the Act allows for the "taking" of any individuals of an endangered or threatened species

when that taking is incidental to an otherwise lawfiil activity. This is provided for by an incidental

take permit, which is provided by the FWS only after the submission of an extensive Habitat

Conservation Plan (HCP).

Incidental take is difTicult to determine with small organisms that are hard to detect in all of their life

stages, such as insects. This is ftirther compounded with species like the Kamer blue butterfly that are

dependant upon fire, timber harvest, mowing or other disturbance to maintain their habitat. Listing of

this species has forced the cessation of logging, mowing and brushing until a habitat conservation plan

can be developed, a process that will take several years. Because of the large number of discrete

occurrences of Kamers, there is one HCP that is being developed for all sites in Wisconsin, involving

dozens of businesses, agencies, organizations and individuals.
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Recommendations

Conservation Efforts
- Amend Section 10 to allow for the unavoidable incidental taking of endangered

species if done as part of a conservation effort outlined in either a recovery plan or in a cooperative

agreement with a state.

Revise and Simplify Permitting Requirements
- The ESA or its administrative policies should be

amended to treat local populations as the unit of protection rather than individuals for certain species

(e.g., disturbance-dependent insects). An alternative recommendation would be to require an

incidental take permit for individual organisms, but not require the development of an HCP unless

there will be harm to the population. This is especially important when dealing with invertebrates

given their life history characteristics. The ESA could also be revised to provide for a minimum level

of unintentional take for animals, as is provided for plants under Section 9(aX2XB). The HCP and

associated environmental assessment or environmental impact statement should be combined such that

only one document need be written and submitted for public review.

Clarify Potential "Take" Activities -Identify activities that may result in "take" before listing so that the

states and USFWS can be working with landowners to mitigate take by the time the species is listed.

Consequently, landowners would know how they may be impacted by a listing and have the

opportunity to express their concerns during the public comment period. The FWS should also clarify

terms such as "reasonable," "limited," and "permissible" on a species-by-species basis.

Clarify "Takings" in Regards to Habitat Destruction - As of this writing the courts are examining the

issue of habitat destruction and significant alteration as an aspect of takings, in the Sweet Home
decision which ir in appeal. Once it has been determined if.take is to include habitat loss, this should

be clarified i th^ Act.

Issuing Permits - Authorize states with approved HCPs issue scientific and incidental take permits.

Funding for habitat Conservation Plans -
Strengthen Congressional support and funding for

developing HCP for situations involving incidental take, thereby supporting studies, management plans

and recovery efforts to prevent land use conflicts. Through Section 7 consultations, any "Jeopardy

Opinion" reached by the FWS or the National Marine Fisheries Service (NMFS) should automatically

trigger funding and the development of an HCP. This plan should address the status of the species

throughout its range and focus on activities in the area of concern.

Landowner Assistance and Incentives

Current Status

As the majority of occurrences of federally endangered and threatened species are found on non-

federal lands, implementation of the ESA should put much greater emphasis on working cooperatively

with landowners. This includes tribal lands, other public lands (states, counties, local jurisdictions),

and private landowners (industries, organizations and individuals). Federal, state and local regulations

relating to listed species vary depending on land ownership and the species involved (i.e., plants vs.

animals). As the stewards of land held in the public trust, public land managers have a responsibility
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to manage their property for the public good. In many cases this may involve the protection and

management of rare species and habitats. Many private landowners are also quite willing to cooperate

in the protection and management of t! are species on their property, especially if it can be done in

a manner that does not cause them undue hardship. Landowner cooperation has been very successful

in Wisconsin and other states which have conducted programs to alert landowners to the presence of

the rare species, and jointly determine the management needs for the site. The following aspects have

been critical to successfiil acceptance and stewardship of rare species by landowners: -

-
personal and repeated contact by a consistent person with biological knowledge,

- basic information about the species on their land and their management needs,

- accurate information about their legal rights and responsibilities (federal and state) specific to the

species on their land,

- a positive approach, explaining the uniqueness of their land and congratulating landowners for

their past stewardship.

Cooperating landowners in Wisconsin were polled regarding what they would want out of a

cooperative effort on rare species conservation. They expressed a strong interest in cooperation

providing that they were dealt with on a individual basis by agency staff, and provided technical

assistance, both in terms of informational materials and on the ground management assistance. Some

level of recognition for their efforts was desired, however, financial support was of lesser importance

to this group of landowners.

Recommendations

Contacting Key Landowners - Land owners/managers of key populations of federally listed species

should be contacted early and infom '.d of the occurrence and informed of their rights and

responsibilities in regards to conservation. All efforts should be made to encourage the landowners to

cooperate in protection and management. Funds should be made available to the states to fulfill this

responsibility. Financial and other incentives should be available to cooperating landowners.

Involvement in Policy Formation - Landowners and public property managers should take a much

more active role in rare species and community protection if they have input into the development of

the policies which affect their lands. There should be opportunities for early involvement at all stages;

including listing, development of recovery plans and habitat conservation plans, designation of critical

habitat, and, when appropriate, in Section 7 consultations.

Management Agreements/Memoranda of Understanding - Written agreements should outline the

responsibilities of both the landowner and the agency to give the landowners a clear idea of what is

expected of them. Voluntary agreements are especially applicable for protecting listed plants and

candidate species which are otherwise unprotected on private lands. Legally binding agreements may
be necessary for certain situations. The FWS should provide funding to the states to coordinate

landowner contact for all candidate and listed species.

Conservation Easements - Easements to protect rare species could be a very cost effective and

politically expedient means of protection.
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Management Assistance - Written materials, hands-on training workshops, management assistance, and

equipment and supplies to conduct the necessary protection, management and recovery activities

should be provided to landowners willing to manage for rare species on their land. The FWS could

supply this directly or provide funding to state or local agencies or non-profit groups. It is critical that

the agency contact person{s) be consistent over the years and readily available.

Cost-sharingfor Conservation Work - Similar to the Forest Stewardship Incentive Program,

landowners who agree to a specific management plan would be eligible for federal cost-sharing for

protection, habitat management and restoration, species recovery, and possibly inventory and

monitoring work.

Tax Incentives - Federal income tax breaks for persons willing to sign agreements to protect rare

species on their property provide an excellent balance between private land rights and species

protection. These should be available to all landowners with federally listed and/or candidate species

on their lands, not only those covered by a Habitat Conservation Plan or recovery plan. Such

incentives are especially important for plants, since typically plants receive less attention and this

would strengthen and reward voluntary protection. Minnesota has a well established and successful

wetland and prairie tax credit program that could be used for a prototype.

Federal Assistance/Cost-sharing Programs - Management planning and habitat conservation practices

that are cost-shared or provide tax relief through federal programs such as Conservation Reserve

Program, Wetland Reserve Program and Forest Stewardship Incentive Program, should mandate

consideration of the conservation needs for listed species.

Recognition System - Cooperating landowners should be recognized in ways that are appropriate for

them. Wisconsin has had success witf providing a matted print of Jie species on their land, along

with a letter of recognition and follow-up mailings of our program newsletter. Other methods might

include plaques, photos, and a Landowner Appreciation Gathering (picnic, reception, etc.). Publicity

should be used cautiously as many landowners do not want their name and address listed in a local

paper, identifying them as having rare species on their lands.
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CORRESPONDENCE/MEMORANDUM State of Wisconsir

DATE: June 22, 1994 FILE REF:

TO: Natural Resources Board Members

FROM: Jim Addis
j/>t/'*~^ y^>->j

SUBJECT: Karner Blue Butterfly - Habitat Conservation Plan

*

I want to inform you of a significant project we are undertaking to deal with
the Karner Blue Butterfly as a federally listed endangered species.

The Department will be leading a highly integrated effort involving the forest

products industry, utilities, public landowners, the U.S. Fish and Wildlife
Service and others to develop a plan for the protection and management of this

species and its habitat in the state.

The attached issue brief describes the project which, due to its complexity,
will take 2 - 4 years to accomplish.

Through this project, we expect to prevent the many problems that can arise
due to the Karner Blue's status as a federally endangered species.

I am also very hopeful that the processes we develop will serve as a model for
future complex projects of this type.

If you have any questions please contact me or Chuck Pils
,
Director of the

Bureau of Endangered Resources .
''

cc : George E. Meyer - AD/5
Chuck Pils - ER/4



871

Issue Briering: Proposed Development of a Statewide Habitat Conservation Plan

for the Karner Blue Butterfly

Date: June 3, 1994

Prepared by: Cathy Bleser, Bureau of Endangered Resources

Contact Persons: Cathy Bleser, Bureau of Endangered Resources. 608/266-8736

Randy Jurewicz, Bureau of Endangered Resources, 608/267-7507

Background

Since federal listing of the Kamer blue, no incidental taking of this butterfly is permitted without a federal

incidental take permit. For non-federal projects, a Habitat Conservation Plan (HCP) is required under the

Endangered Species Act before any incidental take permit may be granted. The traditional HCP has promoted

no net loss of listed species through development of measures to avoid, minimize, or mitigate incidental taking

expected through development, forestry, etc

Because Ihe Kamer blue and its lupine barrens habitat are quite widespread in Wisconsin, affecting so many

interests and landowners, the Wisconsin DNR has proposed to the U.S. Fish & Wildlife Service that DNR lead

the development of an HCP to cover the entire stale. Representatives of Wisconsin's forest products industry

have expressed to DNR their strong interest in this approach.

The DNRs draft Proposed Strategy to this statewide HCP has received preliminary approval by the U.S. Fish &
Wildlife Service, and has been circulated to the Forest Products Industry and the County Forest Administration-

two vep. ke\ parmers in this effort. On May 24, 1994, representatives of all these panies, together with a

represeniaii\ e ft-om Wisconsin Power & Light, met with DNR to beg' i formulating a common approach to the

cooperative development of a statewide HCP. DNR's draft strategy identifies a large number of additional key

panners and affected parties, who must next be invited to panicipate.

Summary of Proposed Approach

The 2oal of this statewide HCP would go beyond the traditional "no net loss" for given species approach. Given

the imperatives (as described in the DNR's Biodiversity Report) and opportunities for protecting the threatened

barrens ecosvstem in our state, the goal of this HCP would be to actually begin recovery of this ecosystem, and

the many rare or listed species it supports. The approach would emphasize protection of the dynamic processes

that maintain shifting barrens areas and species populations across a landscape (such as appropriate fire, cutting,

mowing, etc.), rather than relying solely on permanent protection of fixed parcels of land.

This approach has many benefits: By looking be> ond just maximizing numbers of the Kamer blue to recovering

the impenled habitat supporting an entire suite of rare organisms (some proposed for federal listing), we can

begin taking the more proactive, coherent and cost-effective approach to endangered species protection. By

forming a parmership of all affected landowners and interests to develop a conservation plan that is statewide in

scope, we allow all panies to focus on the best opportunities in the state for barrens protection. This allows

development to proceed via permitted take of Kamer blue on other areas that are determined to be more suitable

for timber production or other economic land use, as long as such taking does not jeopardize overall statewide

recovery Finally, by striving to coordinate patterns of disturbance and succession, and modifying some forestry

practices, we can enhance the overall extent and quality of our barrens ecosystem while avoiding the burden to

many private landowners resulting from traditional "lock-ups" of private lands in perpetuity.
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Key Components in DNR's Proposal to U.S. Fish & Wildlife Service

to Lead in Development of Statewide Habitat Conservation Plan
J.

for the Karner Blue Butterfly i

Goal : To begin recovery of Wisconsin's oak and pine barrens ecosystem, habitat for the federally Endangered

Kamer blue bunerfly and a suite of associated rare organisms, through the establishment of a statewide Habitat

Conservation Plan (HCP). An HCP is required for issuance of a federal incidental take permit.

Kev Components

* Wisconsin DNR will serve as lead applicant in development and administration of the HCS

Wisconsin's statewide HCP would surpass the traditional "no net loss" approach and aim

Kamer blue as well as the entire barrens ecosystem, which itself is imperiled globally.

"net gain of

Key affected partners targeted as co-applicants include the County Forest Administration, the Forest

Products Industry, several utility and railroad companies, Wisconsin Department of Transpcwation,

Wisconsin Department of Agriculture, Trade and Consumer Protection, U.S. Forest Service,WJ.S.

Environmental Protection Agency, and several other private landowners.

I.Wisconsin DNR and the U.S. Fish & Wildlife Service would function as full partners in
thi|^process

Wisconsin DNR will ensure that sufficient staff time and resources are allocated to the devefesment and

permanent administraion of the HCP.

Wisconsin DNR will work with other co-applicants to secure fiinding necessary to develop i id

impl-ment the HCP.
| ^

A broad coalition of affected parties and stakeholders will be involved, and then represented sy a

smaller steering committee that will draft the plan. _j £.

The HCP process will include inventory and protection planning for key associated rare spe«s, in

addition to the Kamer blue (e.g., the phlox moth, a federal category for listing and Endangexd in

Wisconsin; the prairie fameflower, fed. categ. for listing, and the frosted elfin butterfly, Thr^tened
in

Wisconsin, lupine-obligate like the Kamer blue).

The HCP will be dynamic enough to allow adaptations to new survey and research findin

landowner contacts, or catastrophic events (e.g., wildfire).

gs; fi

The HCP will be coordinated with Kamer blue Federal Recovery Planning to ensure
compat^lity.

This process will approach recovery through protection of ecological processes (e.g., disturb: ice

regimes) necessary to maintain the bartens community; in many cases this approach is prefei gd to

permanent protection of fixed parcels of land. z.

Recovery efforts will focus on Wisconsin's excellent opportunities on public lands in Centra ^Wisconsin

and Northwestem Wisconsin. . ••

An Interim HCP will be developed to secure an incidental take permit for the Kamer blue t( pllow

needed flexibility to focus our resources on recovery of populations. j-

WDNR will develop necessary statutory and administrative iilc changes to establish an
mci^^fi-iaiie.

permit p.ocess for state- listed species. (At present, no incidental take is allowed for such stfe-listed

species as the phlox moth and the frosted elfin bunerfly, both of which occur on barrens habitat.)
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6/14/95

KARNEF BLUE BUTTERFLY HCP PARTNERS and PARTICIPANTS

PARTNEJ S ORGANIZATION KEY CONTACT (alternate)

ANR PIPE
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Statement of Murray Lloyd, Black Bear Conservation Committee (BBCC)

Chairman Kempthome, Ranking Minority Member Reid, Members of the Sub-

committee, thank you for this opportunity.
I am speaking today on behalf of the Black Bear Conservation Committee (BBCC),

a coalition of landowners. State and Federal agencies, private conservation groups,
forest industries, agricultural interests, and the academic community that have
been working together for the past 5 years to protect and restore the Louisiana

Black Bear and its habitat in Texas, Louisiana and Mississippi.
When the Louisiana Black Bear was proposed for listing as threatened on the

Federal Endangered Species Act (Act) in June 1990, I was chairman of the Louisi-

ana Forestry Association's Wildlife and Recreation Committee while at the same
time serving as Conservation Chair of Louisiana Chapter of the Sierra Club. I no-

ticed that national groups from the timber
industry

and the environmental commu-

nity began to focus their attention on the bear ana seemed intent on importing the

conflict in the Pacific Northwest into our region.
We chose instead to form a group with representation from all stakeholders who

agreed to leave their organizational biases at the door and work together to identify

the most expansive common ground that was least intrusive on private landowners.

The primary threat to the bear was habitat loss and fragmentation. This was

something that none disputed. Hardwood bottomlands in the bear's historic range
had been reduced from 24 million acres in 1883 to only 5 million in 1989, an 80

percent reduction in habitat.

We discovered that the primary cause of this habitat loss was not, as many as-

sumed, timber harvesting practices, but rather government programs that encour-

aged the wholesale conversion of the area to soybean fields.

Additionally, we found that 90 percent of the remaining black bears in the South

are on private land, which makes sense because 90 percent of the land is in private

ownership. This fact told us two things
—one, that private landowners were not the

problem, and two, that we were not going to be successful in restoring the bear and
its habitat without the full cooperation of these landowners.

The U.S. Fish & Wildlife Service (Service) realized and acknowledged that timber

harvesting, so long as it is done on a sustainable basis, is not a threat to the bear.

Contemporaneously with the listing of the bear as threatened, the Service issued

a specied rule exempting normal forest management activities from the take provi-

sions in Section 9 of the Act.

Utilizing the inherent flexibility of the Act, this rule functions essentially as a re-

gional HCP and incidental take permit. An important part of the rule is a caveat

in the last paragraph which states that the "rule is subject to modification or with-

drawal if the Service determines that this provision fails to further the conservation

of the Louisiana black bear." This served effectively as a cocked 2x4 to keep every-

one at the table.

Our goal in habitat restoration has not been preservation. By encouraging recon-

version, we have promoted turning land that has been a headache to the farmer and

a continuing expense to taxpayers into income-producing forest land which has the

added benefit of purifying our water, reducing siltation in our streams and enhanc-

ing wildlife.

The BBCC's successes have been many.
We have funded and coordinated over $900,000 of research projects in the region.

We have provided information and education to the general public, landowners

and management professionals.
We have published the "Black Bear Habitat Management Guidelines".

We have developed a comprehensive restoration plan.
We have leveraged incentives by coordinating with existing programs such as the

Wetlands Reserve Program.
The reasons for our success have also been many.
We were lucky enough to have the Endangered Species Act. It alerted us to the

situation early enough for us to still have alternatives and management flexibility

in addressing the problem. It also served as an "encouragement" for some to come
to the table.

We used a regional approach that was based on science rather than emotions

being driven by national agendas.
I Qiink that it is worth noting that we began the Black Bear Conservation Com-

mittee with a Republican Administration and a Democratic Congress. We now have

a Democratic Administration and a Republican Congress. To the bears and to us

this has not made one bit of difference.

The Black Bear Conservation Committee is a model for natural resource conflict

resolution. We will continue to strive in this effort because we know that we have
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The Black Bear Conservation Committee (BBCC) is a broad-based coalition of con-

cerned individuals and organizations working in a spirit of cooperation to manage and

restore the Louisiana black bear to suitable habitats within its historic range. Tne informa-

tion included in this newsletter is designed to keep those interested in this unique effort up
to date with Committee progress and hopefully encourage participation from other inter-

ested parties.
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Vicksburg, MS
(601)636-3876
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Jackson, MS

Dr. Jim Dyer, Information and Education Louisiana Tech University

Ruston, LA

Dr. Michael Pelton, Research Subcommittee University of Tennessee

Knoxville, TN

Murray Lloyd, Funding Subcommittee Attorney,

Slireveport, LA

Dr. David Pashley, Administrative Subcommittee The Nature Conservancy
Baton Rouge, LA

WendeU A. Neal, USFWS U.S. Fish and WUdUfc Service

Jackson, MS

For More Infomution, Contact Paul Davidson, Coordinator

P.O. Box 4125

Baton Rouge, LA 70821

(504) 338-1040

Published by the Black Bear Conservation Committee

Edited by Paul Davidson
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International Paper Company
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Chairman's Comments
byJimmy Bullock, BBCC Chairman

In

October of 1990, a group of

professional resource managers

representing state and federal

agencies, forest industry, conservation

organizations, the agricultural commu-

nity, and academia met in Alexandria,

Louisiana, to organize the Black Bear

Conservation Committee (BBCC).
Their purpose was to formulate a strat-

egy for the management and restora-

tion of black bear in the tri-state region
of Louisiana, Mississippi, and east

Texas. Working together, this innova-

tive public and private seaor alliance

has made tremendous progress since

that initial meeting.

Highlights of the progress achieved

by the BBCC to date include:

• The BBCC has raised the pubhc's
awareness of the need to actively
address management and restoration

of black bear. There are now over 50

member organizations in the BBCC
working together to develop a man-

agement strategy that considers the

needs of the bear as well as those

interests that will be affected by a

larger bear population.

• A BBCC Coordinator position has

been created and staffed. Mr. Paul

Davidson, BBCC Coordinator, is

ably serving in an administrative and

extension capacity, working with

agencies, landowners, and resource

managers to include black bear man-

agement in land use decisions.

• Research objectives have been iden-

tified, and the BBCC serves to coor-

dinate regional research efforts

among federal, state, private and

corporate stakeholders, thereby

avoiding unnecessary duplication of

effort. To date, over 5600,000 has

been committed to black bear

research in the region.

• The BBCC has developed and pub-
hshed a "Black Bear Management
Handbook" to assist landowners and

resource managers who wish to

incorporate practices that promote
the black bear and its habitat into

the overall management of their

land.

• The BBCC has initiated develop-
ment of a comprehensive restoration

plan for black bear in the three state

region. This plan, the initial draft of

which has been completed, identifies

actions that benefit the bear and its

habitat, and promotes the philoso-

phy that bear are an asset to the

landouTier rather than a liability.

I would like to take this opportunity
to thank each of you who support,
either actively or passively, the efforts

of the BBCC. Though there remams
much to be done, there are mdications

the past downward trend in bear num-
bers and bear habitat can be reversed.

Current U.S. Forest Service survey
data for Louisiana and Mississippi indi-

cate a leveling off and /or reversal of

the decline in forested habitat within

the bear's historic range. The decline

of forested habitat in the South Delta

Parishes of Louisiana (i.e. Atchafalaya

Basin) slowed appreciably during the

last survey period, and forested acreage

actually increased in the North Delta

Parishes (Tensas Basin). In Mississippi,

total rimberland acreage increased

within the historic range of the bear.

Other data fi-om both states indicate

the quality of potential bear habitat is

improving as (1) hardwood forests are

replacing pine forests on many upland
sites, (2) sawtimber acreages are

increasing and (3) hardwood growing
stock is increasing.

Since 1986, over 350,000 acres in

the range of the bear in Mississippi and

Louisiana have been reforested through
the Conservation Reserve Program
(CRP). Additional acres have and will

be reforested through other conserva-

tion initiatives such as the Wetlands

Reserve Program.
Attitudes of landowners and the

public in general are changing and

there is growing acceptance of the

black bear. The bear should be viewed

as an asset, a unique and treasured

wildlife heritage. People are learning
that with responsible planning and

management, the bear can coexist with

many land uses, including forestry,

agriculture and outdoor recreation.

Mississippi and Louisiana

Congressional delegations have strong-

ly supported black bear management
and restoration efforts.

The public has developed a lack of

tolerance for the illegal poaching of

black bear. In one instance in

Mississippi, hunting clubs raised a

reward of several thousand dollars for

the arrest and convicuon of the per-

son(s) responsible for illegally killing a

black bear. Defenders of Wildlife, in

cooperation with the Louisiana

Department of Wildlife and Fisheries

through Operation Game Thief, has

initiated a major reward program for

information leading to the arrest and

conviction of anyone who illegally kills

a Louisiana black bear. The civil penal-

ty for killing a bear in Louisiana has

been raised to $10,000 and efforts are

underway to do likewise in Mississippi.
The black bear is now the official state

mammal in Louisiana.

Perhaps the best hope for black bear

restoration in Louisiana, Mississippi
and east Texas rests with the conDnued
efforts of the Black Bear Conservanon

Committee. As stated in a letter from

the BBCC to the U.S. Fish and

Wildlife Service:
"

If restoration of the

black bear is to be successful, we
believe it will be through this new
alUance of pubhc and private interests

working together solely for the sake of

the resource and nothing else. The
Black Bear Conservation Committee

pledges to continue its role to that

end".

More important are the attitudes of

those who read this publication. The
BBCC asks that you support the goal of

maintaining a healthy black bear

resource, and restoring a truly unique
and magnificent wildUfe heritage.

Working together, the BBCC will

result in a positive situation for all

stakeholders, and most importantly, for

the black bear.
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U.S. Fish and Wildlife Service Lists Louisiana Bear
Final Rule Exempts Normal Forestry Management Practices

As
of February 6, 1992, the

Louisiana black bear (Urms
americanus luteolus)h»s been

listed as a threatened species under

the authority of the Endangered

Species Act of 1973. The Service also

designated all free-living bears within

Louisiana, southern Mississippi and

eastern Texas as threatened due to

similarity of appearance. The ruling
includes a special rule allowing nor-

mal forestry management practices in

occupied bear habitat with certain

limitations.

The Service determined that the

Louisiana black bear should be listed

as a threatened species based on sev-

eral factors, the most significant being
habitat loss. The suitable habitat in

the region had been reduced by 80

percent by 1980 and through the early

1980's another 165,000 acres were

cleared annually. It was felt that the

traumatic losses of bottomland hard-

wood forests and forested wetlands

show that existing regulatory mecha-

nisms for protection of such habitats

are inadequate. If illegal killing is also

proven to be a threat to the bear, the

possibility of stiff penalties associated

with the Act in addition to state laws

and regulations may serve as a deter-

rent.

In its final rule, the Service stated

that it had assessed the best scientific

and commercial information available

regarding the past, present and future

threats faced by the Louisiana bear

and believed that the animal meets

the criteria for protection under the

ESA. Endangered status was not cho-

sen because the threats were not

believed to be such that the bear was

in imminent danger of extinction.

To avoid unnecessary permitting

requirements the Service promulgated
a special rule exempting normal

forestry management activities. Based

on recent studies in the Tensas River

Basin in Louisiana, the Service takes

the position that habitat needs of the

Louisiana black bear are compatible
with normal forestry management as

practiced in this animal's range. Some
restrictions pertaining to den trees are

included in the special rule. Because

of their importance, actual den trees

or candidate den trees in occupied
Louisiana black bear habitat are to be

maintained.

More or fewer restrictions in the

special rule may become appropriate
as results of ongoing research and

recovery planning are assessed.

For further information contact:

Mr. Wendell A. Neal

U.S. Fish and Wildlife Service

6578 Dogwood View Parkway,
Suite A

Jackson, MS 39213

(601)965-4900

Defenders Announce
Anti-Poaching Fund for

Louisiana Bear

A 525,000 reward fund to com-
bat poaching of the

Louisiana black bear has

been aniiounced by the national group
Defenders of Wildlife.

Defenders will provide up to a

$5,000 reward to any individual or

group of individuals providing informa-

tion leading to the conviction or plea

bargain resulting fi'om the illegal take

of a Louisiana black bear.

The reward fund is being sponsored
in cooperation with the U.S. Fish and

Wildlife Service, the Louisiana

Department of Wildlife and Fisheries

through Louisiana Operation Game
Thief, and the Mississippi Department
of Wildlife, Fisheries and Parks. The

project has been endorsed by the

BBCC.
"Defenders' reward program should

help provide an insurance policy to dis-

courage, and ultimately halt, the

poaching of the Louisiana bear

throughout its entire range" said Roger
Schlickeisen, President of Defenders of

Wildlife.

A press conference was held at the

Audubon Zoo in New Orleans to

announce the reward fund. With
Defenders of Wildlife at the press con-

ference were representatives from the

Louisiana Department of Wildlife and

Fisheries, Louisiana Operation Game
Thief, U.S. Fish and Wildlife Service,

the BBCC, and special guest Theodore
Roosevelt IV.

Also present were staff from the

offices of U.S. Senators J. Bennett

Johnston and John Breaux. Both

Senators have been enthusiastic sup-

porters of efforts to restore the

Louisiana bear.

BBCC Produces
Poster to Educate
Hunters

With
a grant from the

Louisiana Chapter of

Safari Club International

the BBCC produced, printed and is

distributing posters to educate the

hunting communit)' about the status of

the Louisiana black bear and the legal

ramifications involved in harming one

of these animals. Included in the infor-

mation on the poster are the phone
numbers of the state and federal

wildlife agencies as well as Operation
Game Thief and the BBCC
Coordinator. The $5,000 reward for

information leading to a conviction or

plea bargain in bear poaching cases is

also highlighted.

Just over half of the $3,000 grant
was used in the producuon of the 2500

posters. The remainder will be used to

produce an educational brochure that

will include the same information with

some additional general information

about bears in our region. |
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BBCC Receives Conservation Awards

Chairman Jhrnny Bullock rscewes LWF Conservation Organization ofthe Year Award
from Secretary Joe Herring ofthe Louisiana Department of Wildlife and Fisheries.

The
Black Bear Conservation

Committee has received

two very prestigious conser-

vation awards. Ac the Louisiana

Wildlife Federation's annual meeting
in February of 1992, the BBCC
received the award for Conservation

Organization of the Year for 1991. The
award, part of the Governor's Awards

Program for Conservation

Achievement, was presented to Jimmy
Bullock, chairman of die BBCC. The

group had been nominated by

Anderson-Tully Co., the Louisiana

Forestry Association, and The Nature

Conservanc)' of Louisiana.

The BBCC was selected as

Conservation Organization of the Year
for 1992 by the Mississippi Wildlife

Federation. Chairman Bullock received

the award at MWT's 33 rd Annual
Conservation Achievement Awards

Banquet in Jackson, Mississippi, on

February 6,1993.

These awards represent the efforts

of many individuals and organizations
who have given their time and energies
to make the Black Bear Conservation

Committee a success. KEEP UP THE
goodwork::ii>

Funding Approved For Land
Acquisition at Tensas River

NWR
A $1 .98 million addition to the U.S. Department of Interior budget was

approved by Congress in Fiscal Year 1993 for purchase of land for additions to
the Tensas River NWR.

U.S.Senator J. BennettJohnston (D-LA) initially requested $9 million to

complete the aquisidon of land at the Tensas Refuge. The U.S. Senate approved
the entire request, but the amount was pared down in Conference Committee.
The U. S. Fish and Wildlife Service and The Nature Conservancy are nego-

tiating with landowners on a cooperative purchase and hope to buy as much as

5,000 acres."

Support
for BBCC

Without
the support of all

of its members the

BBCC would not have

succeeded in accomplishing what it has.

The commitment and cooperauon
exhibited by the BBCC is unprecedent-
ed in dealing with controversial

resource management issues, especiallv
those concerning a federally listed

species. The day to day operations of

the organization also require significant
financial and manpower resources. The
BBCC would like to thank the numer-
ous organizations that have donated

money and /or significant manpower to

make our efforts fruitful. "

A very special thanks goes out
to:

American Forest Council,
.American Forest Resource

Alliance, Anderson-Tully Co.,

Champion International,

Crawford and Bourland, Inc.,

Delta Council of Mississippi,
Delta Wildlife Foundation,

Georgia-Pacific Corp.,
International Paper Co., James
River Corp., Louisiana

Department of Wildlife and

Fisheries, Louisiana Forestry
Association, Louisiana Wildlife

Federation, Mississippi

Department of Wildlife,
Fisheries and Parks, Mississippi

Forestry Commission,

Mississippi Forestry Association,

Mississippi Museum of Natural

Science, Mississippi Wildlife

Federation, Safari Club
International-Louisiana Chapter,
Safari Club International-

Central Louisiana Chapter,
Sierra Club-Delta Chapter,
Texas Forest Service, The
Nature Conservancy, U.S. Fish

and Wlldhfe Service, the U.S.

Forest Service and Wildlife

Technical Services, Inc.
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BBCC Presents Awards

Jimmy Bullock presents "Chairman's Award" to Dr. Bill Wall.

Over
the past year the BBCC

has presented two awards

for outstanding efforts and

achievements toward the goal of restor-

ing the Louisiana black bear.

Vice-Chairman Tom Bourland pre-

sented the "BBCC Stewardship Award"

to Deltic Farm and Timber, Inc..

Bourland presented the award to the

Board of Directors of Murphy Oil

Company, the owner of Deltic Farm

and Timber, Inc.. Deltic consists of

about 8,000 acres of bottomland hard-

wood forest in Madison and East

Carroll Parishes, Louisiana. Deltic

properties contain one of the highest

densities of black bears in the

Southeast. Management of Deltic's

lands through responsible timber har-

vest, rigid protection, and a tolerant

attitude toward occasional depredation

of agricultural crops has significantly

enhanced the survival chances of the

species. In addition, Deltic has cooper-

ated extensively with research person-

nel from Tensas River NWR, the

University of Tennessee, and others in

telemetry and other habitat-related

studies. Deltic is planting marginal

farmland back to bottomland hard-

woods and has in place a cooperative

agreement to manage some of its wet-

lands for waterfowl. An agncultural

leader, Deluc has been mcorporating

minimum ullage, grassed waterways,

and other farm-related conservanon

practices. Deltic Farm and Timber,

Inc. was presented a signed limited edi-

tion black bear print drawn by

Louisiana artist Albino Hinojosa.

At the May 1992 meeting of the

BBCC Chairman Jimmy Bullock pre-

sented the BBCC Chairman's Award to

Dr. Bill Wall. Dr. Wall, (formerly

Region Wildlife Manager with

International Paper in Shreveport, LA,

and now Wildlife Biologist with

Potlach, Inc. in Lewiston, ID) served as

Chair of the BBCC

Habitat/Management Subcommittee

and was instrumental in the initial

development of both the "Black Bear

Management Handbook" and the

BBCC Restoration Plan.

The BBCC
Needs Your

Support

The continued success of the

BBCC will be dependent on the

continued suppon of those

interested in restoring the

Louisiana black bear. The

BBCC has without doubt

accomplished a lot, but a lot

remains to be done. To imple-

ment the restoration plan will

require continued support and

cooperation, but will also require

significant financial resources.

If you would like to play a role in

the effort to restore the

Louisiana black bear please con-

sider making a contribution.

Those making contributions of

$25 or more will receive a Hmit-

ed edition black bear poster by

Louisiana artist Albino

Hinojosa.

Please send your contribution to:

Black Bear Conservation

Committee

P.O. Box 52477

Shreveport, LA 71135

(or for tax-deductable contribution)

The Nature Conservancy

(Black Bear Fund)

P.O. Box 4125

Baton Rouge, LA 70821
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Ongoing Research on the Louisiana Black Bear

Researcben weigh a bear at Tensas River NWR.

Successful

recovery of the

Louisiana black bear will be

dependent on adequate knowl-

edge of these animals, their movement
behavior, choices of foraging areas,

denning sites, denning chronology, and
the extent of their annual ranges.

Recognizing the need for this knowl-

edge, researchers have secured funding
to study black bears in the region and

approximately 24 scientists are involved

in these projects. Over S600,000 of the

estimated 1.3 million dollars needed to

fully fund these projects have been
secured.

Most existing data on the Louisiana

black bear are from research done m
the Tensas River Basin in Louisiana

from 1988-90. The efforts to document
the habits and characteristics of the

bear in this area are continuing.

Supervised by Dr. Michael Pelton of

the University of Tennessee, graduate
student Forrest Marchinton spent the

summer of 1992 trapping, collaring,
and monitoring bears on a fragmented
forest tract in Madison Parish. The
tract, known as the Blue Cat tract, is

owned by Deltic Farm and Timber,
Inc.

Duringjune and July, eight different

bears were captured. Of these, six had
been previously collared. The captured
bears were tranquilized, lip-tattooed,

ear-tagged, and radio-collared. Weight
and body measurements were taken,

blood and tissue samples collected, and
a premolar extracted from previously-

uncaptured animals to determine age.
The Blue Cat tract, which has the

highest apparent density of bears in the

Tensas River Basin, has also been the

most heavily trapped. Some bears seem
to recognize conventional snare sets,

and avoid or dig up the areas.

Expenments with alternate types of

trap-sets are ongoing.

Monitoring was done daily, and
when practical, attempts were made
rwice daily. For a three week period,
movements in 6 to 12 hour blocks were

recorded on selected bears with the aim
of obtaining a 24-hour movement-

activity record. The animals are still

being monitored by staff from the

University of Tennessee.

One of the more interesting events

ef 1992 was the April capture of a large
male bear on the Tensas River

National Wildlife Refuge that wore

eartags identifying it as a bear previous-

ly captured in the White River region

of Arkansas in October of 1990. The
bear had been relocated to the Seven
Devils Wildlife Management Area near

Monticello, Arkansas, over 100 miles

north of the Tensas River NWR. The
bear was radio-collared upon capture at

Tensas River i<!WR and has been mon-
itored since. He seems to like his new
found home and has remained in the

area.

Research in the Atchafalaya region
in Louisiana is led by Dr. Richard Pace

of the Louisiana Cooperative Fish and

Wildlife Unit at Louisiana State

University with the assistance of gradu-
ate students Philip Nyland and Robert

Wagner.

Trapping activities in the

Atchafalaya region, beginning in

September of 1991 and continuing
unul mid-December, resulted in the

capture and radio-collaring of eight
bears. Trapping resumed in the sum-
mer of 1992 and resulted in the capture
of an additional 26 bears of which 19

were radio-collared. An additional bear

was captured in northern Point Coupee
Pansh in a three square mile forested

fragment surrounded by agricultural
fields. Through September 1992, 306

aenal homing locations were accumu-
lated between the 28 collared bears.

Among these, one was hit and killed by
an automobile, two have been killed by

gunshots, four have dropped their col-

lars and another has disappeared either

because of a faulty collar or some other

cause.

Mississippi State University staff

have initiated bear trapping operations
and have collared three bears, two adult

males and one adult female. The study,

coordinated by Dr. Harry Jacobson, is

taking place in western Coahoma

County, Mississippi, near the Arkansas

border. This is the beginning of a

major study on bear use of forested

habitats and the relationship between

black bear ecology and forest manage-
ment.

Cathy Shropshire, a PhD candidate

at MSU, is conducting a series of sur-

Continued on page 8
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Management Handbook
Available to Landowners

The first edition of a "Black Bear Management Handbook" has been

published by the BBCC and is available to landowners and land managers
interested in black bear ecology and management of habitat for black bear.

The publication provides recommendations on management of differ-

ent habitat types, from bottomland hardwood to upland pine. It discusses

agricultural considerations, the positives and negatives associated with

certain crops in bear habitat and the state and federal programs affecting

habitat. It contains sections on resolution of human/bear conflicts and

an introduction to the concept of landscape management, a coordinated

approach in which various user groups work together to promote bear

management over a large area. A long-range goal of the BBCC, the

objectives of this approach in management for black bears include:

1) preventing further habitat destruction,

2) establishing corridors between existing fragmented
habitat,

3) integrating management among tracts to effectively use

fragmented resources,

and

4) focusing efforts of a diverse user group toward common

management objectives that benefit the bear.

With input from the membership of the BBCC the publication was edited by Everard Baker and

Patti Henson of the Mississippi Forestry Commission. Funding was provided by the American Forest Resource Alliance

and American Forest Council and printing was done at cost by Davis and Associates of Ruston, Louisiana.

Copies of the "Black Bear Management Handbook" are available for those interested in the future of the black bear in

the region. Call or write the BBCC Chairman or Coordinator for more information.

BLACK BEAR RESE.\RCH

Continued from page 7

veys to assess public attitudes and toler-

ance for black bear in Mississippi. A
landowner survey has been mailed to

1,200 Mississippi landowners, a timber

company survey has been mailed to

eight companies with holdings in

Mississippi, and 172 surveys have been

mailed to beekeepers in the state.

Scientists from Virginia Tech

University have secured funding for a

three year study of bear taxonomy that

will take a comprehensive look at both

genetics and morphometries. Eighteen
bear populations throughout the

Southeast (including samples from the

subspecies luttolus, floridanus and amcri-

canus) as well as populations outside the

Southeast will be sampled.
A Geographic Information System

(GIS) mapping of occupied and poten-

tial black bear habitat on public and

private lands in the Southeast Coastal

Plain is progressing. John Wooding
and Jim Cox of the Florida Game and

Freshwater Fish Commission have

completed the first draft, now being
reviewed by researchers from each

state.

The ongoing research on the

Louisiana bear wouU not be possible if

notfor the support ofthe

U.S. Fish and WildUfe

Service, the Louisiana

Department of WildUfe and

Fisheries, the Mississippi

Department of Wildhfe,
Fisheries and Parks, the U.S.

Forest Service, the USFS
Southern Forest Experiment
Station, Louisiana State

University Agriculture Center,

the Louisiana Cooperative Fish

and Wildlife Unit, the

University of Tennessee,

Mississippi State University,

Virginia Tech University,

Anderson-Tully Co., James
River Corp., Gulf States Utilities

Co., and the National Council of

the Paper Industry for Air and

Stream Improvement, Inc.

Numerous other wildlife profes-

sionals as well as industrial and

private landowners, hunting

clubs and farmers have made this

work possible by providing assis-

tance and cooperation and by

allowing access to lands occupied

by bears.

8
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Procedure Needed for Handling Displaced Bears

Last

spring, a bear cub taken

illegally from a den near the

Alabama/Mississippi state line

was confiscated by enforcement agents
from the Mississippi Department of

Wildlife, Fisheries, and Parks and the

U.S. Fish and Wildlife Service. Because

there was not a procedure in place for

handling displaced bears, the cub was

cared for by various "bear-sitters", and

ejcperienced close human contact for

about three months before a permanent
home was found. Named

"Honeysuckle", the female cub went on

to win over the hearts of everyone who
met her. But with all the handling.

Honeysuckle became too attached to

humans which caused problems with

reintroducing the cub back into the

wild.

This experience brought to the

attention of the BBCC and others

involved in bear restoration efforts the

need for a set of guideUnes on how to

deal with displaced bears. As efforts

continue to restore bear populations in

the region, the possibility of wayward
bears increases. Placing them back in

the wild as efficiently, economically,
and with the least amount of trauma to

the animal is a goal of the Committee.

Scientists and researchers from

throughout the country have been

observing how to best care for and

reintroduce orphaned bear cubs. .Much

of this depends on the age of the cub. If

a very small cub is found, it will need to

be fed from a bottle to replace the milk

it usually receives from its mother. A
bear cub can easily become attached to

the humans who feed it and while this

warms the hearts of humans, it is not in

the best interest of the bear. Once
released back into the wild, a bear that

is too accustomed to humans does not

have a good chance of survival. It may
encounter other humans and consider

them as friendly as its earher bear sit-

ters. If they consider the bear a threat

or a nuisance, they may try to kill it.

To help solve the problem of attach-

ment to humans, some researchers have

recommended "using a disguise" when

feeding captive bears. With small cubs,

it might be good to wear a puppet, so

that the cub can not see or smell the

human hand. If the bear is older and

can be fed solid food, it should be

placed in the enclosure without the ani-

mal seeing the person who delivers it.

After captive bears are healthy

enough, researchers can locate the best

possible places to reintroduce them.

Black bears roam for miles, so a site

that is far from human inhabitants and

provides the appropriate habitat is what

researchers look for. If a cub is small

and needs a "foster" mother,
researchers who monitor the bear pop-
ulations in the region should know
where to find the best candidate. A sow
will not usually adopt a cub unless she

is tricked into it. Sometimes a sub-

stance like Vick's VapoRub is placed
over her nostrils so that she can not

smell the new cub's different scent.

Researchers can also give the mother
bear a mild drug, remove all of her

cubs and replace them, together with

their new sibling, after a couple of

hours. Black bears are usually self-suffi-

cient enough to be released into the

wild at about 6 months of age. If large

enough, they should be radio-collared

so that researchers can monitor how-

well they adapt after release.

As efforts continue to restore black

bear populations in our area, the

chances of bears finding their way into

unnatural situations increase. These

may be orphaned cubs like

Honeysuckle or perhaps animals that

have been hit by cars or injured in

some other way. While not normally

threatening to man, the bears will

encounter problems if diey are not

handled properly. For this reason, the

BBCC is working to determine the best

ways to deal with these animals.

Locations need to be identified to

properly house and care for them.

These will likely be zoos in the areas of

occupied habitat. Each location would

need to have adequate staff in place,

including veterinarians, and have a

good working relationship with state

by Maggie Heyn and Dr. Chen Jones

and federal law enforcement officers,

biologists, and bear rehabilitation

experts. These people will be able to

provide food for the bear, medical

attention if necessary, and handle plac-

ing them back into their natural habi-

tat. Ideally, there should be regional
rehabilitation centers. The Audubon
Institutes's Species Survival Center

near New Orleans may be the ideal

place to try to accommodate the needs

of this region. However, until the

details are worked out, arrangements
need to be made with other zoos or

suitable facilities.

Black bears that stumble out of their

habitat and into ours provide great

hope for the future of the entire

species. Researchers are allowed a clos-

er look at them as they are cared for in

captivity and returned to the wild.

However, this must be handled in the

best way possible for them to survive.

That is why the BBCC is hard at work

establishing specific protocol on dis-

placed bears. Successful black bear

reintroductions will merit nothing but

good results for bear and human
alike.I

The Louisiana black bear (Ursus ameri-

canus luteolus)
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Use ofManaged Forests by Black Bears

Forest

management can affect

black bears through impacts
on their food supply, escape

cover, bedding and denning sites, and

human access. Forest management
activities often require road building or

the opening of roads previously closed.

Many experts believe that access man-

agement is the single most important
forest management activity affecting

black bear. Access management does

not mean a prohibition of road build-

ing, but their subsequent management,
be it closure or regulated access. Open
roads in bear habitat gready increase

human activities that may have a nega-
tive impact on bears. The relationship

between road and human densities can

be weakened by closing permanent
roads or using gates to control access.

Regulated, well managed roads and

roadsides will improve bear habitat,

minimizing the chances of bears being
hit by vehicles or harrassed by people.

Forest management also can affect

the capability of habitats to produce
foods for bear. Although activities

other than feeding are important to

bears, food availability can greatly

influence habiut use. A carefully

implemented timber harvest regime
should ensure a steady supply of bear

food above that of an unmanaged for-

est. Bear foods are often more abun-

dant in logged areas than in unlogged
forests, due in part to increased sun-

light at the shrub-level.

A variety of foods such as hard mast

(acorns, pecans, etc.), soft mast ( fruits

and berries), and insects are used by
bears. Hardwood forests often provide

a large amount of hard mast, and bears

use these areas heavily in the fall.

Although hard mast is often an impor-
tant food item, it is not a reliable food

in some areas. Acorn production is

often low, and even in high production

years the mast is often gone from the

ground by February. Since hard mast

yields vary dramatically, foods other

than hard mast, and a variety of habi-

tats, are necessary to support healthy
bear populations.

Soft mast is very important as bear

food. Openings created by timber har-

vesting provide increased sunlight to

ground and shrub-level vegetation,

thus increasing soft mast production. In

research done in the Tensas River

Basin in Louisiana, bear were found to

feed heavily on plants that grow in

canopy openings created by timber

harvest. Regenerating clearcuts, road

margins and bums are good sources of

soft mast and therefore are important
to bears.

Forest management activities can

affect the availability of escape and

daybed cover and large trees for den-

ning. Bears in the Tensas River Basin

use thick cover, often logged in the past
1 to 5 years, for daybed sites and as

escape cover. The logging slash and

vegetative regrowth of briars, vines,

and saplings, resulting from timber cut-

ting in bottomland hardwood areas

enhances the quality of escape cover.

Escape cover is an important compo-
nent of good bear habitat, particularly

as forests become smaller and more

fragmented, and as human encroach-

ment and disturbance increases. In

addition, rotting wood from logging
slash harbors beetles, grubs, and other

invertebrates that are protein-rich food

sources for bears.

A critical component of bear habitat

is availability of denning sites, includ-

ing cavity trees. Present and potential

cavity trees should be identified and

maintained regardless of other sund

management practices. Of 20 radio-

collared bears in the Tensas River

Basin in Louisiana, 38 percent used

by T. Bmtly Wigley

brushpile or groundnests for winter

dens and 68 percent utihzed den trees.

While den trees may not be necessary
for successful denning and reproduc-
tion in certain southeastern wetlands,

in areas subject to seasonal flooding
where dens located on the ground
would become inundated, the availabil-

ity of den trees enhances the quaUty of

the habiut for bears. Where feasible,

deadfall trees, logging slash and tops
should be left for bedding and denning
sites.

Prescribed fire is sometimes used in

managed forests to control unwanted

woody competitors to crop trees,

reduce fuel loads, and to prepare sites

for regeneration. Fire in the pine

ecosystem is a natural occurance. To
enhance the quality of habitat for bear,

burning in pine stands should be con-

ducted on a 3 to 5 year rotation,

depending on conditions. Dry sites and

those planted on poor soils should be

burned less frequently. Streamside

Management Zones, forested corridors

along streams and drainages, should

always be protected from fire.

Management of forests can definite-

ly affea the quality of the habitat for

bears. One of the objectives of forest

management is to maintain a produc-
tive, highly vigorous forest. From a

bear habitat standpoint, a productive
forest stimulates yield from hard mast-

producing trees and maintains a diver-

sity of foods. Rotation length for crop
trees and thinning should be designed
to improve species composition,
remove indiWdual trees of poor quality

or vigor, promote regeneration of

desirable timber species, encourage
food production and create escape and

nesting cover for bear and a variety of

other wildlife species.While bears may
initially avoid cutover areas, their use of

these areas increases as vegetation

grows and as seed and fruit production
increases. Timber harvest and pre-

scribed burning are ways to increase

diversity and quality of vegetation,

leading to greater habitat diversity and

more sources of food for bears.

10
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Black Bear Conservation Conunittee Members
American Forest Resource Alliance

Anderson-TuUy Co.

Arkansas Game and Fish Commission

Audubon Insrirute

Boise Cascade

Champion Intemabonal

Crawford and BourUnd, Inc.

Delta Environmental Land . ast Association

Delta Wildlife Foundation

Deldc Farm and Timber, Inc.

Georgia Pacific Corporation

International Paper Company
James River Corporation

Louisiana Cooperative Fish and Wildlife Research Unit (LSU)
Louisiana Department of Wildlife and Fisheries

Louisiana Farm Bureau

Louisiana Forestry Association

Louisiana Landowner Association

Louisiana Office of Forestry

Louisiana Operation Game Thief

Louisiana State University; School Of Forestry, Wildhfe and Fisheries

Louisiana Tech University; School of Forestry

Louisiana Wildlife Federation

Mississippi Beekeepers Assodabon

Mississippi Delu Council

Mississippi Department of Wildlife, Fisheries and Parks

Mississippi Forestry Association

Mississippi Forestry Commission

Mississippi Museum of Natural Science

Mississippi State University; Department of Wildlife and Fisheries

Mississippi Wildlife Federation

National Council for Air and Stream Improvement, Inc.

The Nature Conservancy of Louisiana

The Nature Conservancy of Mississippi

Safari Club, Central Louisiana Chapter
Safari Club, Louisiana Chapter

Sierra Club, Louisiana Delta Chapter

Temple-Inland Corporation
Texas A & I University

Texas Forest Service

Texas Forestry Association

Texas Parks and Wildlife

United States Anny Corps of Engineers, Lower Mississippi Valley Division

USDA/APHIS Animal Damage Control

United States Fish and WildUfe Service

United States Forest Service

United States Forest Service, Southern Hardwoods Laboratory
United States Soil Conservation Service

University of Teiuiessee; Department of Forestry, Wildlife and Fisheries

Virginia Tech University;Department of Fisheries and Wildlife Sciences

Virginia Cooperative Fish and Wildlife Research Unit

Wildlife Technical Services, Inc.

Willamette Industries

11
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LOUISIANA BLACK BEAR FACTS

The Louisiana biaclc bear (Ursus americantts luteolus) was once common

throughout all of Louisiana, eastern Texas, southern Arkansas, and southern

Mississippi. Presently, it is estimated that there are 200-300 bears remaining in

Louisiana, 25 to 50 in Mississippi, and none in eastern Texas.

The decline in Louisiana bear populations is attributed primarily to habitat

destruction. Bottomland hardwood forests, the bears favored habitat, once cov-

ered 24 miUion acres of the Lower Mississippi Valley. Today less than 5 mil-

lion acres remain. Human disturbances, illegal killing, and fragmentation of

the remaining woodlands have contributed to the bear's decline.

Louisiana black bear are black, some with a distinct white "blaze" on their

chest. Adult males generally weigh from 300 to over 400 pounds and adult

females range from 120 to over 275 pounds. Body length, nose to tail, ranges
from 3 to 6 feet.

Female black bear become sexually mature at 3 to 5 years of age and have cubs

(I to 5) every other year. As with most wildlife, the young are very vulnerable

and juvenile mortaUty can be significant. The young remain with their mother

the first year, den with her the following winter, and find their own territory in

their second summer.

Bear tend to range over large areas in search of basic needs such as food, escape

cover, den sites, and mates. Males have been known to range up to 40,000

acres and females about half that area.

Classified as carnivores, black bear are not active predators. They are oppor-
tunistic feeders and will eat almost anything that is available. Berries in sum-

mer and acorns in fall are central staples. Bear also feed on agricultural crops

such as com, wheat, oats, and love sugarcane in the fall when its sugar content

is high.

Black bear are very intelligent, shy and secretive animals, and generally work

hard at avoiding contact with humans. Dangerous situabons may occur when-

ever close human activity is perceived as threatening to cubs or otherwise

aggressive. The best advice is for humans to avoid close conuct with bears.

BLACK BEAR CONSERVATION COMMITTEE

P.O. Box 4125

Baton Rouge, La 70821

'

Printed on recycled paper
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STATEMENT OF BRIAN LOEW, EXECUTIVE DIRECTOR
OF THE RIVERSIDE COUNTY HABITAT CONSERVATION AGENCY,
BEFORE THE SENATE SUBCOMMITTEE ON DRINKING WATER,

FISHERIES AND WILDLIFE

AUGUSTS, 1995

Mr. Chairman, thank you for the opportunity to address your Subcommittee today

concerning financing mechanisms for the development and implementation of habitat

conservation plans. I serve as Executive Director of the Riverside County Habitat

Conservation Agency ("RCHCA"). a public entity formed by nine local governments in

western Riverside County, California for the purpose of planning for, acquiring, and

managing ecosystems for endangered, threatened, and candidate species. To my
knowledge we are the only local governmental agency in the United States formed for

the specific purpose of developing and implementing regional habitat conservation

plans ("HCP").

The RCHCA is also perhaps the most experienced local agency in the nation in the

actual implementation of HCP's. We presently administer two HCP's approved by the

US. Fish and Wildlife Service ("USFWS") and the California Department of Fish and

Game, these include a highly controversial 555,000 acre single species HCP covering
the endangered Stephens' kangaroo rat, and a 12,000 acre habitat based HCP
covering 31 listed and sensitive species. Additionally, the RCHCA and Metropolitan
Water District expect approval from the USFWS within the next few months for another

habitat based HCP covering 65 species in a 13,000 acre area.

The development and implementation of these HCP's has consumed an extraordinary

amount of our local financial resources. In the last five years, over $123 million in local

funds has been expended on habitat conservation in western Riverside County. This

$123 million has not been matched with even a single dollar of federal funds. I believe

Riverside has invested more local money than any county in the nation in the

development and implementation of HCP's, and for that reason we offer your
Subcommittee a unique perspective on the subject of HCP financing.

Your Subcommittee has asked me to address three broad issues today: 1) the role and

adequacy of current funding mechanisms in achieving the goals of the Endangered

Species Act ("ESA"); 2) methods by which those goals may be more equitably and cost-

effectively achieved through the use of federal funding and other means, and; 3) the

relative roles of federal, state, and local efforts to prevent species from becoming
endangered or threatened.
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Role and Adequacy of Current Funding Mechanisms in Achieving Goals of the ESA

Although no goals are enunciated in the legislation, the stated purposes of the ESA are

"...to provide a means v^/hereby the ecosystems upon which endangered species and

threatened species depend may be conserved, (and) to provide a program for the

conservation of such endangered and threatened species..." If these are in fact the

goals of the ESA, then from the perspective of western Riverside County we must

conclude that existing funding mechanisms at the federal level are woefully inadequate
to achieve them. I say this for two reasons: 1

) the list of endangered and threatened

species continues to grow, providing ample evidence that ESA goals are not being met.

and, 2) since absolutely no federal funding has been provided to assist in the

implementation of western Riverside County HCP activities, "existing funding

mechanisms" have made no contribution whatsoever to ESA goal achievement in our

region.

The RCHCA has pursued a variety of avenues to secure funding from existing federal

funding sources. We first tried the Land and Water Conservation Fund ("LWCF"), only

to be told that despite a paper fund balance in the billions, only a minuscule portion of

those assets are appropriated in any year. For example, the FY 96 House Interior

Appropriations Bill includes $51.5 million from LWCF, but all of that money is intended

for distribution to four federal agencies. If the Senate passes a similar appropriations

bill no LWCF monies would be made available to local governments for HCP
implementation. Indeed that has been our experience every year in western Riverside

County

Beyond LWCF it is difficult to identify any other existing federal funding mechanisms for

HCP's. Although Section 5 of the ESA authorizes the Secretary of Interior to acquire

land for conservation of fish and wildlife, no such acquisitions have ever been made in

western Riverside County to support local HCP efforts. In the Administration's FY 96

Interior budget the Secretary sought to use Section 6 of the ESA to provide

approximately $28 million to state and local governments for land acquisitions intended

to support HCP's. However, those funds were not included in the House

Appropriations bill, and unless reinstated by the Senate, no federal funding will be

made available to local governments under the Section 6 program for HCP related land

acquisition.

Thus, it is clear that although the few existing funding mechanisms may provide modest

sums to specific federal agencies for land acquisition, they direct virtually no assistance

to the programs most capable of achieving the conservation goals of the ESA, i.e.,

locally administered HCP's.

In the absence of federal funding the citizens of western Riverside County have been

forced to bear the entire cost of conserving species protected under the ESA. Nine
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local governments in our area have adopted ordinances which impose a habitat

mitigation fee of $1 ,950 per acre on all new development within a 565,000 acre area
This program, constituting the largest habitat mitigation fee in the nation, has raised

more than $30 million in the five years of its existence. In addition to the fee, local

governments in western Riverside County have issued $35 million in bond financing for

habitat acquisition, and have also tentatively established landfill deposit surcharges for

the same purpose. Finally, rate payers for the Metropolitan Water District have borne
the $63 million expended by that agency for the implementation of HCP's in western

Riverside County.

The conclusion to be drawn from this explanation is that existing federal funding
mechanisms have provided no assistance to HCP activities in western Riverside

County, and in their absence even our extraordinary local financial commitments are

proving inadequate to ensure achievement of ESA goals.

Methods by Which ESA Goals May Be Equitably Achieved

At the beginning of the ESA Congress finds that species "...are of esthetic, ecological,

educational, historical, recreational, and scientific value to the Nation and its people." ;

To the citizens of western Riverside County that finding raises a fundamental issue of

equity; if it is in the national interest to prevent species from becoming extinct, then it is

a national obligation to pay a reasonable portion of the cost of achieving that goal.

Equity in the achievement of ESA goals may be achieved through actions taken in

three areas: 1) provision of financial assistance to local agencies for HCP preparation

and implementation; 2) management and exchange of federal lands in support of local

HCP's, and; 3) establishment of incentives for conservation of pnvate property used by
listed and candidate species.

Of course, from the local perspective the most effective method of ensuring equity in

the HCP process would be to provide direct federal financial assistance through

matching giants to local agencies. This would involve federal grant programs for the

preparation and implementation of HCP's. Another method of increasing the federal

equity share could involve the leveraging of federal appropriations with private sector

conservation sources. Such a situation exists today through the National Fish and

Wildlife Foundation, and that program can and should be expanded to involve other

large nonprofit conservation organizations as well.

As another component of federal support for achievement of ESA goals, the RCHCA
believes that Congress should consider the establishment of a revolving loan program
for implementation of local HCP's. Under such a program local entities could qualify for

loans only upon demonstrating that sufficient local funds dedicated to habitat

conservation are available for repayment. Through the establishment of a loan fund

92-528 96-29
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the federal government could address the most critical need of most HCP's by

providing up front cash to allow timely and cost-effective acquisition of necessary
habitat.

Although direct financial assistance to local HCP's would be the most effective method
of achieving ESA goals, 'he land resources of the federal government also constitute

an extremely valuable tool. Such resources may be used to support local HCP's in

three ways: 1 ) to the maximum extent practicable, Congress should direct that federal

lands be managed as wildlife habitat in a fashion which supports the provisions of local

HCP's or, in the absence of such plans, contributes to the preservation of listed,

candidate, and and sensitive species; 2) Congress should direct federal land

management agencies to designate appropriate surplus properties as available for

exchange for the purpose of acquiring habitat for endangered, threatened, and
candidate species, and; 3) through the base realignment and closure process a portion
of surplus military land should be made available for sale or trade for the purpose of

acquiring habitat in support of local HCP's.

Finally, the federal government can indirectly assume a more equitable portion of

species preservation obligations by using its powers to establish incentives which

encourage private property owners to conserve sensitive habitat. This could involve

agreements between land owners and the USFWS wherein the owner voluntary agrees
to undertake certain conservation activities on his/her property, and the USFWS
provides assurances that appropriate incidental lake authorization will be granted. The

Department of Interior recently endorsed these types of "safe harbor" agreements, and

our experience suggests that for private properties such voluntary arrangements may
prove to be the best method of accommodating the needs of both wildlife species and
their human hosts.

Other incentives for conservation of privately owned land also may be established by
the federal government Special tax incentives may be granted for donations of

property for habitat conservation purposes by individuals and corporations. Other

incentives having no direct federal financial implications are possible as well. For

example, a simple decriminalization of existing ESA incidental take penalties would go
a long way toward reducing the wanton habitat destruction which now takes place prior

to species listing decisions.

Relative Roles of Federal, State, and Local Efforts to Prevent Species from Becoming

Endangered or Threatened

As previously noted, the federal government has both the responsibility and the

resources to play a vital role in a combined effort to prevent species from requiring

protection under the ESA. In light of its vast property holdings, among the most

important functions this level of government could perform is to ensure that federal

lands are managed in a manner which supports the conservation of sensitive species.
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Such a policy would be particularly effective throughout the west, where the majority of

land in several states is under federal control It is important to note that this type of

policy would not only assist in species conservation, but would also serve to reduce the

burden of the ESA on private property owners.

The federal government also could play an influential role in encouraging conservation

by local governments and individual land owners Through the establishment of

matching grant and revolving loan programs, federal assistance could stimulate local

governments to develop HCP's which seek to conserve species before they reach the

point of near extinction The expanded use by USFWS of pre-listing agreements, safe

harbor agreements, and other legal assurances also would provide powerful incentives

to land owners to participate in conservation plans for non-listed species.

Since the State of California has adopted its own Endangered Species Act, local

citizens in our area feel that level of government has a responsibility for species
conservation equal to that of the federal government. Accordingly, the slate should

play a similar role in the combined effort to prevent species from requiring protection.
The vast inventory of lands under state control can and should be managed with the

intent of conserving resident species The California ESA could provide significant
incentives for conservation by local governments and property owners by greatly

expanding the use of pre-listing agreements and other voluntary arrangements which

provide certainty to such entities and individuals Of course another powerful incentive
for participation in conservation plans could be provided by states through financial

assistance programs for HCP preparation and implementation.

The State of California already has taken an important step toward early species
conservation through its adoption of the Natural Communities Conservation Planning
("NCCP") program. By focusing on conservation of entire ecosystems, this program
facilitates approaches through which species may be preserved well before they near
the point of extinction Although Riverside County has experienced problems with

administrative regulations developed for the NCCP, we feel the program's emphasis on

early conservation of ecosystems is far superior to the ESA which provides protection

only when species are in danger of becoming extinct.

Finally, Riverside County has amply demonstrated its belief that local government can
and should play a strong role in the effort to prevent species from requiring ESA
protection. The most visible approach we have taken consists of the implementation of

ecosystem based multi-species HCP's. As part of that effort we have instituted the

aforementioned habitat mitigation fee program to establish an ongoing revenue source
for conservation activities.

In addition, local governments in California play an active role in species conservation

through the California Environmental Quality Act ("CEQA"). Under CEQA, local

projects resulting in impacts to sensitive species are subject to appropriate mitigation
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measures Local governments are responsible for evaluating project impacts to

sensitive species and determining actions necessary to mitigate and ameliorate such
effects. Mitigation identified through the CEQA process has made significant
contributions to regional conservation plans in western Riverside County, and similar

results can be expected in other states having environmental impact analysis

requirements.

As a final measure, local governments can play an influential role in species
conservation through land use planning. Through the use of tools such as density

bonuses, transfer of development rights, and planned unit development standards, it is

possible in many cases to successfully integrate development with conserved wildlife

habitat. As the financial resources of local governments grow tighter in the coming
years, this strategy will prove to be an increasingly popular approach for ensuring
habitat conservation without the need for acquisition of private property

Mr. Chairman, I thank you for the opportunity to appear before you today and I would
be pleased to respond to any questions the Subcommittee may have
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LAND DEDICATIONS AND HABITAT MITIGATION COSTS
FOR COMPLIANCE WITH THE ENDANGERED SPECIES ACT

WESTERN RIVERSIDE COUNTY, CALIFORNIA

(as of January 1995)

\. Land Dedications

RCHCA Stephens' Kangaroo Rat Long-Term Habitat Conservation Plan

Lake Skinner-Domenigoni Valley Reserve^

Lake Mathews Reserve
San Jacinto-Lake Pern's Reserve^

Sycamore Canyon-March AFB Reserve'

Steele Peak Reserve (BLM federal lands)

Potrero ACEC Reserve (BLM federal lands)

Motte Rimrock Reserve

13,303 acres

12,094 acres

1 1 ,674 acres

2,502 acres

1 ,753 aaes
995 acres

618 acres

Subtotal SKR HCP Reserve Lands

Santa Rosa Plateau Ecological Reserve
^

County Park Lands Dedicated to Wildlife Habitat

TOTAL LAND DEDICATIONS

II. HABITAT MITIGATION COSTS

RCHCA Stephens' Kangaroo Rat Habitat Conservation Plan

A. Amount Expended to Date Under Short-Term HCP $28,737,549

B. Projected Expenses Under Long-Term HCP 16,100,000

42.939 acres

6,925 acres

900 aaes

50.764 acres

Subtotal SKR HCP Expenses

Metropolitan Water District SW Riverside County Multi-Soecies HCP

Habitat Acquisition $28,500,000

Habitat Management Fund $13,886,000

Santa Rosa Plateau Ecological Reserve

County of Riverside $1 5,000,000

Metropolitan Water District 15,400,000

State of California 5,000,000

Subtotal Santa Rosa Plateau Expenses

Pacific Gateway Homes SKR Mitigation Payment^

$44,837,549

$42,386,000

$35,400,000

$ 256,025
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Cresta Verde Ridoe SKR Mitigation Payment^
$ 42,120

John Laing Homes SKR Mitigation Payment
'

$ 100,100

MWD Inland Feeder Pipeline SKR Mitigation Payment $ 196,500

The Gas Company Pipeline 6900 SKR Mitigation Payment $ 100,000

TOTAL HABITAT ACQUISITION AND MITIGATION COSTS $123,268,294

NOTES

^The Lake Skinner-Domenigoni Valley reserve defined in the RCHCA's Stephens'

Kangaroo Rat Long-Term Habitat Conservation Plan includes a 9,000 acre multi-

species wildlife reserve established under the approved MWD/RCHCA Southwestern
Riverside County Multi-Species Habitat Conservation Plan.

^The San Jacinto-Lake Perris Reserve includes most of the 8,200 acre Lake Perris

State Recreation Area (owned by the California Department of Parks and Recreation)
and the entire 5,000 acre San Jacinto Wildlife Area (managed by the California

Department of Fish and Game).

^The Sycamore Canyon-March Air Force Base Reserve includes the 1,500 acre

Sycamore Canyon Park (owned and operated by the City of Riverside) and the 1 ,000
acre SKR Management Area on March Air Force Base.

""The Santa Rosa Plateau Ecological Reserve was acquired in two stages The Nature

Conservancy originally purchased 3,100 acres for wildlife conservation purposes; this

was not in any way a product of endangered species mitigation requirements. An
additional 3,825 acres was jointly purchased in 1991 by the County of Riverside,

Metropolitan Water District, and the State of California. Both the County and MWD
were motivated to participate by mitigation considerations

^This payment was required by the US. Fish and Wildlife Service as a condition of their

issuance of an Incidental Take Permit for a residential development project in a portion
of the City of Corona not covered by the RCHCA's SKR Habitat Conservation Plan.

®
This payment was required by the U.S. Fish and Wildlife Service as a condition of

their issuance of an incidental Take Permit for a residential development project in a

portion of the City of Corona not covered by the RCHCA's SKR Habitat Conservation

Plan.

'This payment was required by the U.S. Fish and Wildlife Service as a condition of their

issuance of an Incidental Take Permit for a residential development project in a portion

of the City of Corona not covered by the RCHCA's SKR Habitat Conservation Plan.
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Riverside County Habitat Conservation Agency

City of Corona City of Hemet City of Lake Elsinore City of Moreno Valley City of Perris

City of Riverside City of Tomecula County of Riverside

STATUS OF HABITAT CONSERVATION ACTIVITIES

IN WESTERN RIVERSIDE COUNTY, CALIFORNIA

JULY 1995

I. STEPHENS' KANGAROO RAT HABITAT CONSERVATION PLAN

A. Background

In October 1988 the Stephens' kangaroo rat ("SKR") was listed as an endangered species

by the U.S. Fish and Wildlife Service ("USFWS"). Under the Endangered Species Act

("ESA"), both the SKR and its habitat were protected from any type of disturbance resulting

in "take" of the species. The net effect was to freeze new development on more than

22,000 acres throughout western Riverside County At the time of listing very little was
known about the animal, its geographic distribution, or its habitat needs.

The Riverside County Habitat Consen/ation Agency ("RCHCA") was formed in 1 990 for the

purpose of planning, acquiring, and managing habitat for the SKR and other endangered,

threatened, and candidate species. The RCHCA is a Joint Powers Agreement agency

presently comprised of the Cities of Corona, Hemet, Lake Elsinore, Moreno Valley, Perris,

Riverside, Temecula, and the County of Riverside; the City of Murrieta has petitioned for

membership and will become a member upon the execution of agreements by the

Riverside County Board of Supervisors and all affected city councils. The RCHCA has an

Advisory Committee including representatives of the Building Industry Association,

Audubon Society, Sierra Club, Riverside County Farm Bureau, Riverside County Properly

Owners Association, Endangered Habitats League, Metropolitan Water District, Southern

California Edison, University of California at Riverside, USFWS, California Department of

Fish and Game ("CDFG"), and others.

In order to address severe economic impacts of the SKR listing, the RCHCA prepared a

Short-Term Habitat Conservation Plan ("HCP"). This HCP evolved into a four year

document designed to afford intehm protection to the SKR while developing a plan to

establish permanent preserves. Key elements of the Short-Term HCP include:

* Nine "Study Areas" encompassing 78,000 aaes were designated throughout

western Riverside County. Within these areas "take" of the SKR is

prohibited, and development approvals must be based upon a formal finding

by local governments that the project will have no adverse effects on the

functioning of a Study Area as an eventual preserve.

4080 Lemon Street, 12th Floor Riverside. CA 92501

Teiephyiic. (909) 275-1100 Fax: (909) 275-1105
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* Land owners may petition to have their property removed from a Study Area.
Such requests are evaluated by the RCHCA Board of Directors, and if

approved are forwarded to the USFWS and CDFG for action. The USFWS
and CDFG have sole authority to approve land owner petitions.

• RCHCA members established and maintain a SKR mitigation fee of no less

than $1,950 per acre. The mitigation fee is assessed on all new
development within an area covering over 565,000 acres. Fee revenues are

expended by the RCHCA for land acquisition, biological research, and other

activities necessary to implement the HOP. To date approximately $30
million has been collected by RCHCA members, making this the largest local

mitigation fee program in the nation dedicated to habitat conservation.

' RCHCA members are permitted to "incidentally take" (e.g., develop) up to

4,400 acres of SKR habitat outside of Study Areas. For each acre taken, the

RCHCA must acquire a replacement acre of SKR habitat within a Study
Area. This is designed to assemble land for dedication as permanent wildlife

preserves To date, the RCHCA has acquired over 8,800 acres of land

which has been permanently dedicated to the preservation of SKR and other

wildlife As of July 1995 approximately $30 million has been expended by

the RCHCA to implement the Short-Term HCP; no federal funds have been

made available to supplement this effort.

The RCHCA has financed extensive SKR biological studies to fill the vacuum

of scientific knowledge existing at the time of listing. Such studies are

intended to produce sufficient infonmation to develop a plan which will

ensure long-term sun/ival of the species within the HCP area.

B. Cunrent Status

Following an extensive series of public meetings the RCHCA submitted a Long-Term HCP

to USFWS and CDFG in February 1995. This document prescribes SKR habitat

conservation activities to be conducted by the RCHCA over a 30 year period. Salient

features of the SKR Long-Term HCP include the following;

• Seven core preserves permanently dedicated to conservation of SKR and

other species will be established throughout western Riverside County. In

total these preserves encompass over 43,000 acres, including over 12,500

acres of SKR occupied habitat

The core reserves will be expanded through land trades performed by the

U.S. Bureau of Land Management ("BLM") involving over 10,000 acres of

federal property. These land trades will seek to secure an additional 2,500

acres of SKR occupied habitat for inclusion in the core reserve system.
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• The RCHCA will provide for ongoing management of the core reserves In

this effort the RCHCA will be assisted by a Reserve Managers Coordinating

Committee consisting of the RCHCA, USFWS, CDFG, BLM, U C. Riverside,

Riverside County Regional Open Space and Parks District, The Nature

Conservancy, Metropolitan Water District, and others.

Within the HCP area incidental take of SKR may occur anywtiere outside of

core reserves upon payment of the applicable SKR mitigation fee Incidental

take in core reserves may occur for purposes related to public health, safety,

and v^elfare, e.g., fire prevention, emergency response, and operation and

maintenance of public facilities.

Bona fide agricultural activities will not be subject to SKR biological surveys
or payment of SKR mitigation fees.

•
Implementation of the Long-Term HCP is expected to cost approximately $30

million, including $15 million from the RCHCA and $15 million in BLM land

trades. Combined with the $30 million already expended on the Short-Term

HCP, a total of approximately $60 million will be spent on the SKR habitat

conservation effort. Of that amount approximately $45 million will be

expended by the RCHCA

II. MULTI-SPECIES HABITAT CONSERVATION EFFORTS

A. Background

In 1989 the County of Riverside sponsored the preparation of a Multi-Species Habitat

Conservation Strategy ("MSHCS"). The MSHCS contains an inventory of sensitive species
and habitat types existing throughout the County. The location of such species and
habitats is evaluated in terms of existing areas of resource protection, e.g.. National

Forests, parks, etc A "gap analysis" v^as conducted to identify sensitive areas not

currently under local, state, or federal resource protection. Such areas then become
possible candidates for eventual protection.

The MSHCS departs from the usual habitat conservation planning approach in two ways:
1) it focuses on multiple species rather than a single variety of animal or plant, and; 2) it

emphasizes conservation of sensitive habitat types as a method of preserving the species

residing therein. The MSHCS promotes a pro-active and cost-effective solution to the

endangered species issue by preserving habitat before its resident species become
threatened. In so doing the dire consequences of endangered species listings can be
avoided.

The MSHCS also acknowledges that sufficient funding to purchase all sensitive habitats
will never exist. Accordingly, it emphasizes methods whereby habitat may be protected
without acquisition. This includes land use controls (e.g., zoning) site design (e.g., cluster

development), development density transfers, and such mechanisms as life estates and
conservation easements.
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In July 1991 the County Parks Department (now the Riverside County Regional Park and

Open Space District) issued a draft of the MSHCS. Although the MSHCS has not been

formally adopted by the Board of Supervisors, it is viewed as a basis for development of

an actual multi-species HCP.

B. Current Status

In 1994 a Memorandum of Understanding was executed among the RCHCA, USFWS,
CDFG, and the U.S. Bureau of Land Management (BLM) concerning the development of

an ecosystem based conservation plan for western Riverside County. The MOU provides
that following approval of the SKR Long-Term HCP, the RCHCA will expand the document
into a comprehensive ecosystem based HCP which meets the requirements of the federal

and California Endangered Species Acts as well as the State of California Natural

Communities Conservation Planning Act. The BLM has committed 25,000 acres under

federal ownership in western Riverside County to support this habitat based multi-species
HCP. This will occur through management of BLM lands consistent with HCP provisions,

and potential trading of excess BLM lands to secure habitat necessary for the regional
HCP preserve system.

Negotiations are now underway among representatives of the RCHCA, USFWS, CDFG
and BLM to draft a more detailed agreement concerning the salient features of a

comprehensive habitat conservation plan for RCHCA member agencies. Participation will

be solicited from the U.S. Forest Service as well to ensure that affected portions of the

Cleveland and San Bernardino National Forests can be included in the conservation plan.

The proposed agreement will; 1
) identify terms and conditions of the HCP, and; 2) define

respective roles and responsibilities of all parties, including the financial commitments to

be made by RCHCA member agencies.

III. CALIFORNIA GNATGATCHER/COASTAL SAGE SCRUB

A. Background

On March 25, 1993, the USFWS declared the California gnatcatcher a Threatened

Species under the ESA. Under Section 4(d) of the ESA the USFWS may establish "such

regulations deemed necessary and advisable" to provide for the conservation of a

threatened species. The Section 4(d) Special Rule allows for incidental take of the

species or its habitat only in areas enrolled in the Stale Natural Communities Conservation

Planning program ("NCCP").

Approximately 166,400 acres within western Riverside County are covered by the sage
scrub habitat favored by the California gnatcatcher; thus, its listing as a Threatened

Species may have extensive local impacts

B. Current Status

Under the joint sponsorship of the RCHCA, Western Riverside Council of Governments,

and Riverside County Regional Park and Open Space District ("RCRPOSD"), updated

vegetation mapping for western Riverside County was recently completed. Also included

in that effort was a limited biological field survey program for sage scrub habitat. These
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products will be incorporated into the larger ecosystem based conservation plan to be

prepared by the RCHCA.

The aforementioned MOD among the RCHCA, USFWS, CDFG, and BLM provides that the

RCHCA ecosystem based HCP will be consistent with the NCCP Act.

N. ADDITIONAL HABITAT CONSERVATION ACTIVITIES IN WESTERN RIVERSIDE

COUNTY

Metropolitan Water District/RCHCA Southwestern Riverside County Multiple Species

Conservation Plan

In 1991 the Metropolitan Water District ("MWD"), in association with the RCHCA and

RCRPOSD, established the Roy E. Shipley Reserve on land around and northeast of the

MWD Lake Skinner reservoir. This 3,674 acre preserve was dedicated to the preservation

and enhancement of multiple sensitive habitats and animal and plant species. The

Preserve is managed jointly by the RPOSD, MWD, RCHCA, CDFG, and USFWS.

In 1992 MWD and RCHCA received approval from the USFWS and CDFG for their joint

Southwestern Riverside County Multiple Species Habitat Conservation Plan This

document formed the basis of one of the nation's first Pre-Listing Agreements with USFWS
and CDFG covering numerous habitat types and 31 sensitive species, including the

Stephens' kangaroo rat, Bald eagle and California gnatcatcher. This 20,000 acre multiple

species presen/e encompasses two reservoirs and 9,000 acres of contiguous conserved

wildlife habitat.

As a partner in this effort the RCHCA has acquired over 3,000 acres for expansion of the

multi-species reserve Additional RCHCA land purchases are anticipated in the future.

Santa Rosa Plateau Preserve

The Nature Conservancy currently manages a 6,900 acre multiple habitat preserve in

southwestern Riverside County. This area recently experienced a major expansion as a

result of a $35.4 million land purchase jointly financed by the MWD, County of Riverside,

and the State of California. The Plateau management plan is intended to conserve several

sensitive habitat types, including vernal pools, oak woodlands, sycamore/oak riparian

woodlands, native grasslands, and coastal sage scrub.

As part of the expansion of the Plateau reserve a multi-species mitigation bank was
established for use by MWD.

MWD/RCHCA Lake Mathews Multi-Species Habitat Conservation Plan

The MWD and RCHCA are now completing a multiple species habitat conservation plan

covering 35 sensitive species on over 12,000 acres owned by the RCHCA and MWD in

the Lake Mathews/Estelle Mountain areas of western Riverside County. Modeled after the

Southwestern Riverside County MSHCP, the HCP will support Pre-Listing Agreements and

the establishment of a mitigation bank. The RCHCA will provide a $5 million endowonent

to finance ongoing management, monitoring and biological research expenses.
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Approval of the Lake Mathews MSHCP by the USFWS and CDFG is expected by August
1995.

San Jacinto River Corridor Plan

That portion of the San Jacinto River between the Ramona Expressway and Canyon Lake
is the subject of a conservation plan currently under development. Through a MOD
between the County of Riverside, Riverside County Flood Control District, City of Ferris,

CDFG, and USFWS, actions will be undertaken to preserve a riparian corridor and habitat

for the San Jacinto Valley saltbush. This plan is being developed in response to planned
flood control improvements which will allow limited development in a flood plain area. The
San Jacinto River Corridor Plan has been completed and is presently under review by
USFWS.

Santa Margarita River Corridor

The Counties of Riverside and San Diego have adopted a Joint Resolution through which

The two entities mutually conduct planning activities for parks and open space along their

common border. Under this arrangement The San Diego County Parks Department and
RCRPOSD intend to prepare a comprehensive management study for The Santa Margarita
River watershed. These parties are now developing a scope of work and identifying

potential funding sources for The study.

Additionally, The U.S. Environmental Protection Agency is sponsoring an Advanced
Identification Study of The Santa Margarita River. This effort, intended to identify wetland

areas within The watershed meriting protection, is expected to be completed in the fall of

1995.
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Statement of Charles E. Gilliland, Ph.D., Real Estate Center at Texas A&M
University

Mr. Chairman, members of the Committee, thank you for the opportunity to place
the information and insights gained during our inquiry into the effect of the Endan-

gered Species Act on land values in Texas before the committee. My name is

Charles Gilliland and I am an Associate Research Economist with the Texas Real
Estate Research Center at Texas A&M University specializing in research in rural

land values and property tax issues.

The Real Estate Center was created by the Texas Legislature and charged with
the duty to "conduct studies in all areas that relate directly or indirectly to real es-

tate and/or urban economics * * * and to assist the teaching program in real estate

offered by colleges and universities." With that broad mandate, the Center provides
information that benefits all facets of the real estate industry, including: real estate

agents, attorneys, lenders, legislators and the general public. The Center has under-
taken a wide variety of investigations that have provided information designed to

enhance the efficient functioning of real estate markets in Texas.
In my capacity as a specialist in rural land values, I have charted the progress

of Texas rural land markets since 1983. To monitor land market developments, I

analyze a data base of approximately 3,500 to 4,000 reported transactions each year
and maintain contacts with more than 250 observers of land markets in four States.

The latter project began as a short-term cooperative agreement with USDA/ERS and
the Center has continued the project.

My years of land market research have provided a unique perspective on land
market developments. Perhaps as many as 12 years ago, environmental regulations
emerged as major influences on land market participants. Buyers and sellers gradu-
ally became aware of restrictions on human activity where endangered species were
concerned. At the same time, lenders began to question the security of their collat-

eral base in the face of possible restrictions on land uses where endangered species
habitat occurred. Some legislators, lenders and other real estate professionals ex-

pressed concerns as the question a possible diminution of value arose. Responding
to numerous inquiries, the Center undertook a study attempting to gauge the value

influencing effects of ESA in Texas. This study was
entirely

funded by the Real Es-
tate Center at Texas A&M University with no external funds.

That study produced the following conclusions:

Uncertainty concerning current and prospective land uses affected by the Endan-

gered Species Act (ESA) remains an important concern in land markets.

• Owners and potential buyers may not know whether particular properties play
host to endangered species. Observers report that bureaucratic judgments ap-

pear to be inconsistent from one property to another.
• Potential buyers foresee possible bans on current land uses and the likelihood

of lengthy delays in obtaining permits plus the possibility of incurring consult-

ing fees and mitigation expenses.
• Exacting mitigation fees in return for issuing permits adds the specter of an un-

anticipated and uncertain cost to management plans.
• The combination of mitigation fees and regulatory delay may cause large areas

of land to become unattractive to buyers.
• In typical markets, these factors often translate into reduced offers and ulti-

mately value losses for owners of affected properties.

Surveyed brokers reflect this uncertainty.
• The consensus among Texas real estate brokers expressing an opinion on value

impact on vacant lots, urban fringe land and transitional rural land (40 to 45

percent) points to value declines resulting from ESA.
• Brokers estimated a 40 percent median value decline for urban fringe land in

the Texas Hill Country and a 30 percent decline in transitional land values re-

sulting from ESA.
• Median estimated declines for farmland and rangeland values varied from 10

to 20 percent depending on location.

Travis County property tax authorities have registered estimated value losses on af-

fected properties on their county tax rolls.

• A total of 897 properties were affected by ESA and other environmental pro-
-ams in the county in 1994.

•
Property value was reduced by 43 percent for all land categories.

• Agncultviral land values were reduced by 22 percent.
• Transitional land values were reduced by 51 percent.
• Vacant platted lots were reduced by 45 percent.
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Aggregated sales data indications were inconclusive, although regional medians in-

creased in affected areas. Market dynamics in these areas underscore the difficulty
of directly documenting market-wide value declines stemming from ESA.

• Travis County and Williamson County area (Austin/Georgetown region) values
increased 15 percent from 1992 to 1994, but sales volume declined by 21 per-
cent, possibly indicating that buyers were avoiding potential habitat properties.

• The Edwards Plateau—South area (west of San Antonio) saw prices climb by
41 percent from 1992 to 1994. This remarkable increase appears to indicate the

presence of numbers of speculative buyers anticipating that current problems
will be resolved and values will increase. This kind of price support could evapo-
rate as rapidly as it appeared.

• In the heavily timbered North—East area of Texas, (south of Texarkana) land
values declined 9 percent from 1992 to 1994 despite strong timber prices. Sales
volume dropped 17 percent during that period. These statistics are consistent
with the potential ESA impact associated with the red-cockaded woodpecker,
however other influences may have affected the market.

The Balcones Canyonlands Conservation Plan (BCCP), often touted as a model for

the future, proposes to accommodate development in affected areas by easing permit
availability in return for fees imposed on landowners.

• The April 19, 1995, version of this proposed plan includes a $5,500-per-acre fee

to mitigate incidental taking of acreage when developing land with golden-
cheeked warbler or black-capped vireo habitat.

• Additionally, vacant platted lots would incur a fee of $1,500 before a home could
be built.

• Although routine farming and ranching practices would be exempted, those
farm and ranch management activities requiring clearing would incur a $1,500
mitigation fee for each acre cleared.

• Furthermore, the fees approximate an assumed average land cost of $5,500 per
acre. If land prices rise, the fees could also increase.

• Because of regulatory lag and time-related capital costs, owners of undeveloped
acreage would likely see the market value of their property fall by more than
the amount of the fee, when the time value of money is considered.

Considering all of these aspects of the ESA controversy being played out in mar-
ket prices suggests that evidence is sketchy and uncertainty is rampant. Neverthe-

less, the information gleaned from examining Texas markets does indicate a cause
for lenders' concerns For example, market observers in the Travis County area indi-

cate a likelihood that a substantial acreage has already been adversely affected by
ESA. Therefore, lenders appear to have a justified concern about the impact of this

act on their collateral base.

Analysis of Travis County assessments indicate that the most heavily affected

properties, in dollar terms, are likely to be urban fringe properties and vacant lots.

The degree of risk associated with investment in those properties has unquestion-
ably increased, and lending policies may need to reflect that fact. However, the re-

duction registered on purely agricultural properties indicates a sizable decline as

well, especially if the effect were to persist over a broad expanse of territory.

Questions for Dr. Charles Gilliland by Senator Lieberman

Question. When was your survey conducted? When did Secretary Babbitt make a
final decision on critical habitat designation for the golden-cheeked warbler? Were
any corrections made to address policy announcements or changes occurring after

the survey was conducted?
Answer. The survey Senator Lieberman refers to was actually conducted by Dr.

Ted C. Jones, Chief Economist at the Real Estate Center in 1994, 3 years after the

f;olden-cheeked
warbler was listed as an endangered species by U.S. Fish and Wild-

ife Service. To my knowledge, critical habitat designation was indefinitely placed
on hold after the public reaction in central Texas. No adjustments were made to re-

flect the policy changes occurring after the survey was conducted. Given the nature
of the survey, no adjustments were deemed to be appropriate nor were they judged
to be necessary since ESA restrictions apply even in the absence of critical habitat

designation.

Question. Is your analysis based on actual results of transactions data, or is it an

opinion survey? If it is based on transactions data, can you provide this data and

explain how was is it analyzed, with an analysis of sources of error and variation?

Answer. My analysis was based on the aforementioned survey plus a broad sam-

ple of transactions, approximately 4,000 sales per year throughout Texas for several
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years. In addition, the actions of the Travis County Appraisal District with respect
to appraisal of affected land was also analyzed. The summary data are readily avail-

able from the analysis of sales on an annual basis from 1966 through 1995. Vari-

ation is indicated; however, the individual sales profiles necessary for a hedonic

modeling of the sources of variation are not available in the data. Attempts were
made to assemble that kind of detailed data. However, because owners are not re-

3uired
to disclose the terms of real estate transactions in Texas, no source of such

etailed and comprehensive information exists in here. The analysis is based on dis-

tribution free statistical testing that identifies marketwide trends.

Question. How much turnover has occurred in developed and undeveloped residen-

tial and commercial property in the last 5 years in the affected area? What do your
records show regardmg the factors that affected the sale value of this real estate?

Have you kept comprdbensive records that include all relevant factors? Have they
been peer reviewed?
Answer. No records of transactions in Texas are reported or cataloged in Texas.

Determining changes in total turnover in a specific region would require some ex-

tensive search of courthouse records in various counties. Such an undertaking would

require dedication of time and other resources not available to the Center. All of

the analyses and reports prepared by the Center have been extensively reviewed by
both peers and an Advisory (Jommittee appointed' by the Governor of Texas.

Question. Do you have records of gains to land values associated with ESA regula-
tions as well as losses? If so, what do they show, particularly at the county level?

If you did not, why not?
Answer. We have no records of gains or losses associated with ESA as my report

explains. Data on sales of affected properties simply do not exist for a variety of rea-

sons. The only analysis involving transactions that is available is at a market level

and only reveals overall movement of prices. Upward movements could result from
a variety of causes, including a restriction in the supply of developable land as EPA
restrictions remove acreage from that category of property. The first consequence of

ESA listing appears to be a reluctance among buyers to even consider purchase of

affected properties. Until identifiable transactions have occurred on these affected

acreages, analysis of market reactions in a quantifiable dimension will remain im-

possible. Such micro-focused studies ordinarily are outside the scope of Center inves-

tigations.

Question. What factors affect Central Texas real estate transactions both volume
and prices? Can you provide a list of all of these factors? Would they include: inter-

est rate changes; actions by the Resolution Trust Corporation on buying and dispos-

ing of distressed properties; effects of changes in Federal tax policy (such as the

1986 Tax Act) on depreciation and other items; regional employment rates; regional
economic performance; local zoning actions; other Federal regulations; personal cir-

cumstances tiiat require rapid sale of property (such as divorce or bankruptcy); and
other factors relating to demand and supply? What effect would each of these factors

have on real estate values? Did you survey real estate brokers or tax assessors on
these other factors—and, if so, what were tne results?

Answer. My specialization in Texas real estate is rural land. Therefore, response
will reflect those influences that are most important for that type of asset. From
a macroeconomic perspective, the most important influence on rural land prices in

Texas has been nonfarm income. That variable explains approximately 85 percent
of the variation in median land values in Texas over the past 30 years. Because
Texas land is desired by nonfarmers with recreation in mind and investors hoping
to reap capital gains, the fortunes of farming and ranching exert less influence on
values than conventional wisdom would assume. Thus, farmers and ranchers must

compete with urban-based buyers for land and nonfarm income greatly influences

the price of land in Texas.
Economic changes that affect nonfarm income also affect demand for Texas land.

Thus, as you have observed, the 1986 tax act and the acquired property bubble im-

pacted the market for Texas land. However, the overriding concern following 1986

was the oil price decline and associated recession that gripped the Texas economy.
Texas nonfarm incomes faltered and acquired properties flowed to FDIC, RTC and
the Farm Credit Bank. This increase in supply devastated the land market in 1986

and 1987. However, most of the decline following the sobering events of 1986 had
been registered in the market by 1988 and the following several years reflected a

"mopping up" of the expanded supply held by lenders. Much of the remaining inven-

tory of unwanted property appears to have moved through the market in 1993 with

both 1994 and 1995 reflecting rising prices as supplies of good quality land on the

market have become tight Much of the span between 1987 and 1993 reflected an
unnatural market as "would be" sellers withheld land from the market while lend-
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ers cleared their shelves. By 1993 lenders were left with lesser quality properties
which sold at relatively low prices. Markets in 1994 involved more good quality
properties, however, many brokers found their inventories of listings well below nor-

mal. That situation has persisted to the present. The drought may affect that situa-

tion as summer fades into fall.

The micro-level influences on real estate value are legion and your list barely be-

gins to scratch the surface. Analysis of these influences requires appraisal analyses
of the individual properties involved. Ordinarily that level of detail would be beyond
the scope of a broad market analysis, however, the information provided by the
Travis County Appraisal District did include an analysis of all of the localized influ-

ences on market values of individual parcels of real estate. The decline reflected on
their records represents their trained appraisers? best estimate of the specific effect

of ESA on those values. Other appraisers surveyed informally indicated that they
had never before kept track of ESA habitat and, further, could not identity which
tracts had habitat and which did not. Therefore, they have been unable to assess
the effect of ESA from their files of sales data.

Question. What effect did the S&L bailout have on Central Texas real estate? Are
these effects still in progress?
Answer. The S&L bailout probably limited the devastation that the real estate

bust of 1986 visited on property owners in Texas. The S&L problems, the 1986 Tax
Reform Act and the oil price decline hit Texas income all at the same time. Reac-
tions were quick and decisively downward. The median price of an acre of Texas
rural land, climbing until 1985, dropped almost 40 percent from 1985 to 1988. After

that time, land prices seemed to bump along a bottom with the median moving very
little until 1994. Similar patterns appear in average and median housing prices in

the Austin area. The big decline was over by 1989-90 and a recovery has ensued
since that time with the current market booming in response to the active Austin

economy. $or virtually all sectors of the Texas real estate industry, the steep decline

of the mid-1980s remains-a disturbing memory. Specific data on these phenomena
can be viewed on the Internet at http: I recenter.tamu.edu in the "Data" pages.

If you would like copies of specific information, we will gladly provide them.

Question. The Wall Street Journal reported the results of your survey, including
a response by MIT professor Dr. Stephen Meyer criticizing the methods of your sur-

vey. His criticisms include the contention that fluctuations in Central Texas real es-

tate are not unique for fringe real estate areas, and that they are potentially attrib-

utable to many factors that you did not analyze. What is your response?
Answer. I assume the "survey" mentioned in this question was the study con-

ducted by Dr. Jones and have not seen the Wall Street Journal article. Fringe area
real estate prices do indeed fluctuate because of many factors. For that reason. Dr.

Jones asked the real estate brokers to focus specifically on the effect of ESA regula-
tion. Responses should reflect the isolated effect of ESA as front-line market partici-

pants encountered it Respondents were not "guided" to a desired answer but were

provided with a full range of possibilities including "ESA increased value." All of

these factors are explained in the report of the investigation. As I mentioned before,
the information required to estimate a hedonic model of real estate prices did not
exist at the time of the study, nor does it now exist. We would gladly have explored
the issues mentioned in your Question. The information needed for a comprehensive
study does not exist.

Our efforts here were aimed at identifying the best information available to ascer-

tain if a potential threat to the integrity of the collateral base of lending institutions

did exist. We concluded that the existing market participants and observers did

judge ESA to be a negative influence on the market.

Question. Please describe the appropriate economic methodology that should be
used for analyzing the effects of several factors on real estate values? Does your
analysis do this? If not, how can you make any inferences regarding the effect of

any one factor (such as ESA regulations) on land values?
Answer. The survey conducted by Dr. Jones is a time-honored method of analyz-

ing market actions. The process consists of designing an unbiased instrument, test-

ing that instrument and drawing a random sample from the target population. The

f)opulation
should be contacted and invited to complete the instrument with two fol-

ow-up contacts made to encourage response.
An analysis of the factors affecting real estate value should ideally result from

a statistical analysis of prices paid in arm's-length transactions regressed on data

representing the important price determining factors. We made various attempts to

obtain these kinds of data to no avail. The analysis provided by the Travis County
Appraisal District is the closest approximation of this technique available.



905

Neither of these studies can purport to prove anything conclusive about prices

paid for affected lands. Because they reveal the thinking of current market partici-

pants, these studies do permit inferences about the effects of ESA. Real estate prices
are the summary of thinking about land and land uses in a market Therefore, the

thought processes leading to those prices do provide insight into the effects on

prices.

Question. Have you submitted your analysis for peer review and. if so, what were
the results?
Answer. Yes. We have a published report.

Question. Your study indicates that 84 percent of all real estate brokers surveyed
did not provide a response. Have you evaluated the effect of non response bias on

your results?

Answer. My study did not involve a survey of brokers. Dr. Jones conducted the

survey to which you make reference. He is not available to discuss methodology at

present.

Question. Does any systematic, comprehensive and peer reviewed study of the ef-

fects of ESA on real estate in Central Texas or anjrwhere else exist? Do you think

this is important research to conduct and provide as part of the ESA policy debates?

Answer. The only systematic peer-reviewed study of the effects of ESA that do

exist are summarized in my report. It is an important topic to research and report.
The basic axioms of economics would indicate that ESA regulation will reduce desir-

ability of affected land. However, verification of that deduction and measurement of

its impact would be most beneficial for decision makers. However, the expense re-

3uired
to compile the data needed would likely make this kind of study a costly un-

ertaking. Perhaps the best solution would be to identify typical properties and com-
mission several appraisals by competent real estate appraisers on a before and after

basis. This is the crux of the traditional biggest and best use analysis in any well

done appraisal

National Cattlemen's Assocliltion,

Washington, DC, August 2, 1995.

Hon. Dirk Kempthorne,
U.S. Senate, Washington, DC.

Dear Senator Kempthorne: The National Cattlemen's Association (NCA) re-

cently participated in an Endangered Species Act dialogue initiated and facilitated

by the Keystone Center, a non-profit organization. The purpose of the dialogue was
to bring together individuals from diverse interests to discuss recommendations for

providing incentives to private landowners to protect endangered species. The NCA
has long recognized the need to reform the Endangered Species Act to provide incen-

tives for private landowners. We therefore welcomed the opportunity to meet with
other interest groups to discuss ways that might be accomplished. While we sup-

ported the exercise and felt that many good recommendations were made, we did

not "sign on" to the final report.
In order to sign-on to the report, entitled "Keystone Dialogue on Incentives to Pro-

tect Endangered Species on Private Lands," it was stipulated that the group agree
to all proposeds by consensus. Because the NCA is a grassroots, policy-driven organi-

zation, there were several proposals that the NCA could not support. We therefore

could not sign off on the document.
The NCA recognizes that the final report contains a wide range of options for

pri-
vate landowners which will work in some situations. However, we do not feel that

incentives alone will solve the current problems with the Endangered Species Act.

The Act must be amended to address other fundamental problems, such as the list-

ing and recovery processes, the scientific requirements, and a balancing of social

and economic impacts. These issues will continue to minimize the effectiveness of

endangered species protection efforts until the ESA is reformed to address them. We
urge you to consider these fundamental changes, as well as landowners incentives,
when drafting legislation to reauthorize the ESA. Please contact Myra Hyde or Greg
Ruehle with any questions.

Sincerely,
Jim Little,

Chairman, Private Lands and Environmental Committee.
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Here 's what others are saying about this important TPPF report:

The Hon. Barry Williamsoa, Chairman, Texas Railroad Commission:

"The authors provide compelling data to support their idea of a market-based

implementation of the Endangered Species Act. Finally we see a truly creative way to encourage

economic development in this country and protect its natural resources too!
'

The Hon. Rict-Perry, Commissioner, Texas Department of Agriculture:

"As written, the Endangered Species Act is inherently flawed because it provides

economic disincentives for people to maintain habitat. Texans have had their bands tied by the

ESA because, as implemented, the presence of rare wildlife takes away landowners' management

options and devalues their land. The market-based plan offered up by Texas Public Policy

Foundation cuts the ropes off the landowners^, wrists by balancing the environment and the

economy and giving lawmakers another option.
"

U.S. Rep. Lamar Smith, San Antonio, Texas:

"The Texas Public Policy Foimdation has done good work. You've identified precisely

the kind of innovative approach that balances environmental protection with the rights of

landowners. A system of private property rights and environmental protection are not

incompatible; in fact, they're mutually reinforcing. This report describes how."

U.S. Rep. Henry Bonilla, San Antonio, Texas:

"The Texas Public Policy Foundation has come up with a market-based solution that will

allow development asd protect endangered species. This is the type of constructive approach we

need to take if we want to bring an end to the ongoing battle between environmentalists and

private property owners." -

V
U.S. Rep. Mac Thomberry, Clarendon, Texas: -*

"As Congress looks for ways to put common sense back into environmental regulation,

we must give special attention to market-based approaches. Our nation's economic system is one

of the world's marvels because it has created strong mcentives for individuals to protect the

thmgs they value, such as property and patents. The market-based approach outlined by the

Texas Public Policy Foundation builds on the premise that people will preserve our aatural

habitat when it is economically advantageous for them to do so.

As a member of the House Resource Committee's Task Force on Endangered Species,

I believe we must move away from the failed policies of the past, which have needlessly

antagonized hardworking Americans and set groups of people against each other. We all want

to preserve our natural habitat, but the current system doesn't do that. I commend the TPPF for

its forward-thinking proposal."
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Executive Summary

The Endangered Species Act (ESA) is widely perceived as one of the worst examples
of governing against the people, even though most Americans truly want a positive role in

protecting our nation's wildlife heritage. Despite its stated goal of maintaining biological

diversity, the ESA has two major flaws that have discouraged landowners from cooperating in

species preservation efforts. First, the law gives government officials near-arbitrary power to

list species and Ijmit the use of private property they designate as habitat; second, the law has

no provisions for reimbursing affected landowners for direct or indirect costs they incur as a

result of species listings and habitat designations.

Correcting these flaws requires a shift from the current law's command-and-control

strategy to a philosophy based on negotiated rulemaking, voluntarism, and markets. The

authors propose to require government officials to involve the public in the listing process and

to give citizens expanded due process rights to challenge the soundness of the science

supporting listings and habitat designations. They also propose an irmovative, market-based

system that encourages landowners to voluntarily provide habitat while simultaneously freeing

up land for development much more quickly and at far less cost than under both the current

law and all other proposals for revising the ESA.

For the past two years. Congress has been sifting through a series of reform proposals;

in March, 1995, President Clinton came forward with his own ESA reforms. Sadly, none of

these efforts has simultaneously addressed the two major problems with the law (arbitrary

listing and no compensation). Sadly, the 1994 proposals for revising the ESA, which remain

on the table in 1995, are almost as bad as the current law itself Some of them would further

encumber the U.S. Fish and Wildlife Service's (FWS) decision-making process, keeping

landowners in limbo even longer. Proposals to beef up the FWS budget and enforcement

authority would likely increase landowner incentives to conceal or destroy habitat. Most

proposals to compensate landowners would result in either high costs or a further weakening
of species protection. The recently aimounced initiative from the Clinton Administration also

fails to solve the problems inherent in the current scheme.

Fatal Flaws in the Current ESA

The first fatal flaw in the ESA is that it makes adversanes, rather than panners, out of

landowners. By giving sweeping, arbitrary power to the FWS (and to a lesser degree, the

National Marine Fisheries Service) over species listings and habitat designation, the ESA

places landowners constantly on the defensive to protect themselves from incurring

significant, even devastating, costs implicit in existing species protection schemes. The

powerlessness of landowners is magnified by the lack of objective, scientific standards for

listing species and designating habitat and by the lack of appropriate procedures for protesting

listings and habitat designations.

The FWS is nominally required to justify its listings based on a "best available data"

standard, but all too often "best available data" means little if any data. The standards are

often peer reviewed, but the FWS chooses its own peer reviewers and may disallow evidence

presented by protestants that contradicts its claims. Because of the weak public notice

Hi
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requirements in the current FWS procedures, landowners sometimes fmd out very late in the

game that their enjoyment of theu own property is being threatened, often too late to request
a public meeting, which might not be nearby even if held.

The weak "science" reqturements for listings omit the science of economics; as a

result, FWS listing decisions commonly fail to produce the results they mtend. This is not

surprising, given that Ustings declare certain species "scarce" but make mere proximity to

those scarce resources costly, rather than profitable, to landowners who might otherwise be

(and are best simated to be) their protectors. The controversy inherent in the failure to

consider economic (and social) costs of listings very likely has a role in the fact that many
species are not being protected at all.

The second major flaw m the current ESA is that it fails to provide economically
feasible means by which land may be set aside voluntarily rather than taken by fiat. Some
would argue that the FWS should have unlimited power to seize property or restrict land use

to preserve threatened or endangered species, so long as affected landowners are compensated
for the loss of their property or its use - that isr powers akin to eminent domain as used in

compensated takings for highway or dam construction.

The flaw in this reasoning is that it offers linle if any protecticsi from the outright
indiscriminate seizure of individual property. The current law is written such that threatened

and endangered plants and animals are effectively "entitled" to land for habitat. This suggests
that supporters of these species could go to court to force the government to purchase

property or at least rights in property with no cap on costs, though Congress might assert

some cost controls. While stricter guidelines on listing of species would surely lower the

potential cost of habitat acquisition, the individual landowner would still be subject to

unilateral forfeiture (even with compensation) of rights in property. The end result would still

be increased federal ownership of land at a very significant cost to taxpayers.

How To Fix the Fatal Flaws

Two major steps are needed to encourage landowners to participate in species

protection. First, the FWS must be required to establish objectively based scientific standards

for species listing and habitat designation, to delineate the projected econormc costs to

affected communities (which the government may be required to reimburse), and to provide

appropriate opportunities for protestants to contest agency decisions on scientific and other

grounds (perhaps through admimstrative hearings, and certainly through civil procedures). To
ward off lawsuits, the FWS should also involve the affected public in the listing process early

on (under schemes similar to negotiated rulemaking) and keep affected communities aware of

ongoing changes in available information about the species of concern.

The second major step is to create a scheme that compensates landowners for their role

in creating and preservmg habitat and that does not penalize other landowners who seek to

exercise development rights. Such a scheme should not merely provide just compensation for

eminent domain-style regulatory takings, because landowners ought to have the final say as to

whether they should give up rights in their own property for controversial purposes.

.Allowing the FWS to take any property it wants, so long as it pays a fair price, opens the

door to political dickering and deal-making over whose land is to be seized for habitat.

IV
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Nor should such a scheme involve the intensive negotiations needed for the creation of

regional habitat conservation plans (such as the Balcones Canyonlands Conservation Plan for

central Texas), in which the future allowable uses of all the land within a designated area are

determined simultaneously by committee. This type of scheme both freezes landowner

options based on current knowledge (though revisions could presumably be renegotiated) and

delays the exercismg of any remaining property nghts for as long as the negotiation process

requires, which could be several years.

It is far preferable to allow individual landowners to decide, within a framework that

assures that enoQgh land withm an ecosystem is set aside for habitat, whether or not to

develop their property for purposes incompatible with habitat. This can be done by first

determining how many acres within an ecosystem must be set aside as habitat to assure

species preservation per acre that can be developed, then letting the market take over.

As part of the listing process, the FWS would be charged to determine the total

acreage within the ecosystem that is or could be managed as habitat as well as the minimum

acreage needed as habitat to assure species preservation. All land within the ecosystem would

be restricted for development, but those desiring to develop property could rent or purchase a

Habitat Preservation Credit (HPC) for each acre. These HPCs would be generated by
landowners who enter into FWS-approved agreements, probably administered by state officials

under delegated authority, to set aside land for habitat. These agreements might involve deed

restrictions or management practices to be conducted by the landowner or the state agency.

Generators could sell or lease HPCs, probably through brokers, to other landowners or

apply them to other land they owned. While the amount of land needed to create one HPC
would vary according to the ecosystem's total habitat acreage need, one HPC would free up
one acre of land to development. The value of the HPC to the seller would largely depend on

his cost to comply with the management agreement (both maintenance costs and lost use costs

weighed against lowered future property taxes); normally, this amount would be less than the

full value of the affected acreage. Usiially, those with the lowest costs for HPC generation

would be the first to offer HPCs on the market. Since the seller's action would be voltmtary

in all cases, there would be no taking of the seller's property. Because buyers would be

paying for the use of property not previously encumbered, the purchase (or lease) price of the

HPC cSuld be equated with a "regulatory taking" if Congress (or the state government) acts to

provide, for compensation in such cases.

A simple example shows how the HPC process would work; Suppose a landowner in

Bexar Coimty wanted to purchase HPCs to develop 10 acres of land currently valued at

S5,000 per acre. Under a law like HR 925, his maximum out-of-pocket cost for HPCs for the

10 acres would be 20% of the property value (or $1,000 per acre); the government would be

obligated to expend compensation funds to the extent that the market price for those HPCs
exceeded that amount. After calling his broker, the Bexar County landowner leams that a

landowner in nearby Medina County, but within the same ecosystem, is selling HPCs for

51,200. To close the deal, the broker calls up the local Texas Parks and Wildlife Department
office and asks for a check for S2,000 ($200 each for the 10 acres) to match the $10,000 from

the Bexar County landowner. Although the Bexar County landowner is out 510,000, he is

now free to subdivide his property into five 2-acre lots that will sell for 58,000 per acre. The
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Medina County landowner has had to set aside 15 acres which was lying fallow for species

habitat, but he has $12,000 in cash with which to buy the new pickup truck he needs.

While the market price of HPCs would depend on development pressures in the

ecosystem and the costs to landowners of creating HPCs, local governments could stimulate

development in a number of ways, including setting a lower takings threshold and paying any

amount over the federal threshold from local funds. Alternatively, governments could

selectively lower the takings threshold for highly desired land uses needing HPCs, or provide

additional habitat maintenance services to lower the selling price of HPCs.

Summary

Some might criticize the HPC scheme on grounds that landowners would have to pay

for the right to use their own property. Under the present scheme, however, their property

right has already been abridged without compensation, while under current proposals, they

would be compensated but still lose the right to-develop their property. Landowners already

pay fees for exercising various development rights that generate income. In any case, the

costs of HPCs would likely be far lower than the costs they are paying for Section 7 and 10

consultations under the current ESA.

The HPC scheme allows the market, and personal interests of landowners, to determine

the cost to the public of species preservation and the direction that future development will

take in areas in which threatened and endangered species compete with human interests for

land uses. Among the advantages of the HPC market process:

* individual landowners will retain their property rights or be compensated for setting

aside their property as habitat;

* the cost for development rights in habitat areas will be lower in the fu-st place and

possibly mitigated through compensation payments;

* the time frame for securing development rights in habitat areas will be greatly

reduced;

*
species can be assured of enough land before any further diminishment of their

numbers;

* the total cost to the public of species protection will be far lower than it is now or

would be under other ESA reform proposals;

* the public will have greater certainty that species protection plans are based on

sound science and economic realities.

VI
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Key Concepts and Acronyms

.APH =
Already protected habitat, including park and wildlife refuge acreage.

ASH = Safe minimum additional secure habitat in units of land area.

ESA = Tlie Endangered Species Act of 1973 as amended.

FWS = U.S. Fish and Wildlife Service.

HPC = Habitat Preservation Credit. Each HPC allows its buyer to eliminate one acre's

worth of habitat.

MA = Management Agreement. An MA would combine some mix of deed restrictions,

mandated owner activities, and permission for other people to perform^

certain activities on affected land.

NH = Land area that is not habitat, and could not be made suitable habitat at a

reasonable cost.

PH = Potential habitat in units of land area.

PP =
Physical price, expressed as newly protected units of habitat per eliminated unit

of habitat.

PPg
= PP for species on the brink of extinction.

UH =
Unprotected habitat in units of land area.

via
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A MARKET-BASED APPROACH TO PROTECTING
HABITAT FOR ENDANGERED SPECIES

By John Merrifield and Duggan Flanakin

"Thousands of small businesses, landowners, and

threatened species are endangered by faulty regulation."

Mark Suwyn, Wall Street Journal

Introduction

During the past two years Texas has been the center of a national firestorm over the

Endangered Species Act (ESA) and other federal environmental laws. The controversy over a

1994 Richards Administration proposal to classify five Texas water bodies as "outstanding

national resource waters" and the uproar over the proposed listing by the U.S. Fish and

Wildlife Service (FWS) of 33 central Texas counties as critical habitat for the golden-cheeked
warbler played major roles in last November's statewide elections, which ended in the

resounding defeat of an otherwise popular Governor.

The problem for Governor Richards was not so much that Texans opposed species

protection but that they resented federal encroachments on their Constitutional liberties. The

most recent Texas Environmental Survey,' conducted by Rice University sociology professor

Stephen L. KJineberg, found that 56 percent of Texans favored spending more tax dollars to

set aside and protect wilderness areas for endangered species in Texas, and that 64 percent

agreed that some restrictions on property rights are justified to protect endangered species and

wetlands. But a whopping 73 percent believed that the federal government interferes too

much in our daily lives.

The ESA was enacted in response to public demands that the federal government

protect threatened and endangered species and their habitat. The 1973 law has been credited

with saving the American bald eagle
- our very national symbol -

though many suggest the

ban on DDT played a greater role in the bird's recovery. Despite the hoopla, only a handful

of endangered and threatened species have been helped by the ESA. This sad result is largely

due to the cumbersome, even coimter-productive procedures that the FWS has promulgated to

implement the law. (The National Marine Fisheries Service has a smaller role, limited more

to over-harvest prevention than habitat protection.) The ESA's record on maintaining the

widely shared goal of biological diversity (or biodiversity) is not nearly good enough.

The debate over ESA reauthorization was placed on hold during 1994 while Congress

went to war over health care but has returned with a vengeance to center stage in Washington
- and in Austin as well. Widespread disillusionment with the ESA, both in Texas and aroimd

'Rice University, Department of Sociology, "The Texas Environmental Survey (1990, 1992, 1994)" (Rice

University, Houston), March 1995.

1
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the nation, has led to the filing of a host of bills in Congress, along with a brand-new White

House initiative, each of which would change the way the federal government administers the

22-year-old law. A task force empowered by the U.S. House Committee on Resources has

conducted nationwide hearings, including one on March 20, 1995, in Boeme, Te.xas, to obtain

public testimony about how to rewrite the law to the nation's profit.

The chief reason for the continued debate is that current habitat protection policies are

a disaster for everyone. Not only do they do a poor job of protecting and preserving

threatened and endangered species, they also have the potential to do great economic harm to

landowners and developers. The imbalances in the current law have fomented a backlash that

could lead to a weakening, or even abandonment, of species protection efforts if hard-liners

win the day.

Many environmentalists have been frustrated with the slow pace of species protection,

while others have used the ESA as a political tool to stop or force changes in some

controversial projects. The snail darter, the spotted owl, the Kangaroo rat, the Banon Springs

salamander, and the golden-cheeked warbler have become symbols of the seeming war

between environmentalists and the American people, especially rural property owners.

Rural landowners have been especially angered by the inherently clumsy, costly, and

uncertain procedures that underlie the ESA's dismal environmental record. Faced with the"

prospect of an expensive, time-consuming permitting process that could tie up their land for

years (if not permanently), landowners are tempted to destroy potential endangered species

habitat. If they can prevent discovery, they will avoid regulation and the property

devaluation, even forfeiture, that goes with it.

For example, Marj Krueger told a Texas legislative panel' in 1994 (and a federal

paneP in 1995) how she and her husband were denied the right to build a house on a lot in a

Travis County subdivision for which they had paid $40,000 (and spent thousands more in

expenses) 2ifter golden-cheeked warblers were found nearby; they still have to pay taxes on

the lot, which FWS says retains "recreational value." Fellow Texan Margaret Rector, who

also testified before both panels, told how she had bought a 15-acre tract of land in 1973 that

was appraised at $900,000 in 1984; by 1992, after FWS had declared the property to be

warbler habitat, the property value had collapsed to just $30,000. Urban areas have been hit,

too. as evidenced by a report that the listing of the Delhi sands flower-loving fly cost the San

Bemadino County (California) medical center more than $3.3 million to mitigate for the

presence of eight of the flies as part of a construction project.''

"State of Texas, House Committee on Natural Resources, "Interim Report to the 74th Texas Legislature,"

(November 1994), pp. 6-27.

'Marj Krueger, Testimony before the Task Force on Endangered Species, U.S House Resources Committee.

Boeme. Texas. March 20, 1995.

^California Chamber of Commerce, "Congressional Task Force Seeks Suggestions on How To Reform

Endangered Species Act," The Small Business Advocate. Apnl 1995, p. 2.
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Indeed, on the basis of the counter-productive incentives, increasingly common "shoot,

shovel, and shut-up" tales,' and the ESA's impact on the public's attitude toward

environmental protection, a case could be made that the ESA has done more environmental

harm than good. As noted by Douglas Chadwick,* "America's biological heritage is at nsk,

and one of the chief culprits is the ESA."' Sadly, the ESA may also be contributing to social

disarray, as evidenced by a recent article in the JVall Street Journal. Staff reporter Timothy
Noah writes that outgoing Texas state FWS admimstrator Sam Hamilton had for some time

been accompanied by at least one armed plainclothes law enforcement official when he

traveled through the state to meet with community groups. The state office has also removed

the FWS emblem from all the agency's vehicles, and employees all have unlisted telephone

numbers and rarely wear the traditional khaki uniform. Hamilton and at least one aide have

received death threats which he attributes to public anger over the ESA.' Less than two

decades ago, when Mr. Hamilton was in college, "It seemed at the time that everybody liked

Fish and Wildlife," Hamilton muses.'

As currently administered, the ESA greatly exaggerates the trade-offs between free

enterprise, individual liberties, and biodiversity. Rather than the administrative tinkering

promised by most current ESA reform proposals, this increasingly controversial law is in need

of a major overhaul before it can truly protect species, habitat, and landowners on a broad
*

scale. This revamping of the law requires major changes in the listing process and in the way
in which habitat is secured.

The shortcomings of the existing ESA, as administered by the FWS, and of other

current ESA reform proposals
-
including the brand-new Clinton Administration initiative -

are discussed in Chapter 1 . Chapter 2 summarizes our views on how to revise the listing

process to assure that sufficient land is set aside for habitat for species deemed worthy of

'Wendy E. Hudson, editor. Building Economic Incentives into the Endangered Species Act (Defenders of

Wildlife. Portland, Oregon), 2nd. ed., 1993. The authors of two chapters report that many landowners are inclined

to "shoot, shovel, and shut-up" to avoid problems with the FWS.

'Charles C. Mann and Mark L. Plummer, "Showdown on Endangered Species," New York Times, May 1 1, 1992,

p. A15.

"Tom Arrandale, "Endangered Species," CO ^ejearc^er(June 21, 1991), pp. 395-415; Michael Bean, "Economic

Incentives for Endangered Species Recovery," Environmental Defense Fund Memo. October 14, 1992; Timothy

Egan, "Courts' Role as Land Manager Grows," iVew York Times, May 1, 1991; Peter M. Emerson, "Sponed Owl:

Bellwether or Climax to the Endangered Species Debate?", presented at the TAPPI Environmental Conference, San

.Antonio, Texas, April 8, 1991; Reed F Noss, "From Endangered Species to Biodiversity," chapter in Balancing on

the Brink of Extinction, Kathryn A. Kohn, editor (Island Press, Washmgton, DC), 1991; Michael J. Scott, Blair

Csuti, Kent Smith, J. E. Estes, and Steve Caicco, "Gap Analysis of Species Richness and Vegetative Cover: .An

Integrated Biodiversity Conservation Strategy," chapter in Kohn, op. cit.; Scott Thurm and Bert Robinson, "Species

Act Endangering Life in the West," San Antonio Light, May 1, 1992, pp. Al, A 13.

'Timothy Noah. "Angry Threats Targeting Federal Employees Aren't Limited to the Gun-Toting Law Enforcers,"

Wall Street Journal, May 3, 1995, p. A16.

'Op. cit.
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protection. Chapter 3 outlines our proposal for voluntary, market-driven decisions by

landowners to provide habitat for threatened and endangered species. Chapter 4 discusses

several issues related to implementing a habitat preservation credits program. The technical

aspects of the HPC concept are outlined in more detail in an appendix.

Chapter 1. Today's ESA and Current Reform Proposals

There is a growing consensus that the key to more effective species protection is to

change the incentives underlying land use. Nowhere was the breadth of agreement on this

point made more evident than during testimony provided during 1994 before the Committee

on Natural Resources, Texas House of Representatives,'" as that body sought input on how
to mitigate conflicts between landowners" property- rights and land use with federal and state

policies for species protection. Among those supporting an incentives approach were Judy

Carter and Ken Kiamer of the Sierra Club's Lone Star Chapter; Sandra Skrei and Susan K.

Hughes from the National Audubon Society; Larry McKinney, Director of Resource

Protection for the Texas Parks and Wildlife Department; Bill TuUos representing the Texas-

Farm Bureau; and Mike Bradford of the Natural Resources Foundation of Texas.

The Endangered Species Act was enacted in 1973 because the public saw species

habitat as a valuable land use, but the command-and-control process that Congress chose for

its implementation has ignored the fundamental economic problem, the problem of scarcity."

Instead of encouraging the use of markets and private property incentives, command-and-

control measures implemented by the U.S. Fish and Wildlife Service (FWS) have tended to

oppose and erode them. As economist Richard Stroup says, government agents implementing
the ESA have often acted as though there are no limits to the amount of land they can set

aside as species habitat, as though they are exempt from the problem of scarcity of land

resources for saving species. Their actions, he notes, have had perverse results.'^

As stated earlier, the chief reason for the ESA's ineffectiveness is that the FWS'

implementation procedures fail to incorporate any effort to make habitat a valuable land use

for individual landowners. Instead, the FWS procedures have turned the presence of such

habitat on private lands into a major liability. In addition, under today's FWS procedures,

species stabilization and recovery often begin too late, because habitat has usually become

scarce long before species are endangered, or even threatened. Detractors have even

suggested that the ESA has been used as a clandestine zoning tool to prevent development.

Current FWS procedures are also based on a species-by-species approach to protection,

although federal agencies have been trying to gradually shift to an ecosystem approach. As

Sara Vickerman and other experts have pointed out, "they'll never have enough people, or

"Op. cit.

"Richard L. Stroup, "The Endangered Species Act: Making Innocent Species the Enemy," (PERC. Bozeman,

Montana) PERC Policy Senes, No. PS-3, Apnl 1995, p. 3.

'=0p. cit.
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enough money to deal with species one at a time."'"" Land use changes usually affect several

species, and ein ecosystem approach would render the ESA's lengthy, cumbersome listing

process obsolete. [For a discussion of why a legislative fix is better than merely revising the

FWS regulations, see Chapter 4.]

The Existing ESA Implementation Scheme

Despite the ESA's well-documented defects, many environmentalists have wondered

what all the fuss- is about. For example, Hamilton reported that only one project cancellation

had resulted from the current FWS administrative procedures.''* A year later, Reid claimed

that the FWS procedures had killed only 19 projects out of 2,000 formal and 71,560 informal

consultations."

Unfortimately, project cancellation data mask many significant negative effects,

including what the FWS procedures fail to do. Projects have had to be modified and delayed,

or taken off the drawing board altogether, with.the first hint that an ESA consultation would

be required. Also, the statistics do not include impacts on private land, such as the effects of

uncertainty on property values and eligibility for equity loans. Currently, over 50 percent of

endangered species occur only on private lands.'* The consultation and conservation

planning process is especially burdensome to small landowners."

Perhaps the most serious flaw in today's species protection scheme is that, by

cooperating with the FWS, landowners only subject themselves to potentially serious

liabilities. Another concern is due to the fact that, while only those landowners who must

consult with the FWS will be directly affected by the procedural prohibitions, all landowners

in an area proposed for listing have to wait indefinitely to fmd out whether their land will be

demanded as habitat. Interior Secretary Bruce Babbitt admits that, "when a species is listed,

there is a freeze across all of its habitat for 2 or 3 years."" Moreover, by the time a species

is listed as threatened or endangered, species recovery costs may be dramatically increased, or

"Arrandale, op. cit.

'Joan Hamilton, "The Species Axe: A Prized Conservation Law Lies on Congress' Chopping Block." Sierra

(January/Pebruary 1992), pp. 29-31.

"Hudson, op. cit., pp. 68-74.

"National Hentage Data Center Network, Perspectives on Species Impenlment (The Nature Conservancy,

Arlington, Virginia), 1993.

"Mark Suwyn, "We Saved the Salamander- But It Wasn't Easy," Wall Sireet Journal, November 29, 1993. p.

A12.

"Bruce Babbitt. "The Triumph of the Blind Te.xas Salamander and Other Tales trom the Endangered Species

Act," £ \lagazine. 54 (March/ April 1994); quoted in "Defining Harm to Wildlife," by Ike C. Sugg, The National

Law Journal, June 20, 1994, p. C3.
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it may even be too late to save the species. There are also no incentives for landowners not

forced to consult with the FWS to upgrade or create habitat.

The costs, in time and money, of the required incidental take permit are large and

uncertain. For example, in 1992 the cost for a permit in spotted owl habitat was about

5250,000," while the average cost for a permit in the Hill Country of central Texas was

about $9,000 per acre."° Despite the high procedural expenses, there is no guarantee that a

sought-after permit will ultimately be granted. Even the proposed listing of a species can

cause major delays and lower land values by creating uncertainty about allowable land

uses."' Langford'^ and Klintberg^'' have asserted that environmental organizations have

used the costly nature of FWS permitting system to acquire land at fire sale prices.

Other, more subtle, but still sigmficant. flaws come into play in regions where

landowners are well aware of the FWS procedures. The uncertainties regarding futiire land

use and the costs of complying with FWS procedures create incentives to hide the habitat of

threatened species. A personal experience of the senior author's provides a good example of

some of the resulting bizarre and regrettable behavior.

While he was on an outing that required permission to go on private land, the

landowner, before giving permission, reviewed a list of the outing participants' names and

occupations. The outing leader said that if Mr. Merrifield had listed himself as an

environmental economist, the landowner would have been very likely to deny him permission

to enter. The landowner, explained the outing leader, did not want his property rights limited

by someone discovering an endangered species on his land, and "environmental economist"

might sound too close to "biologist"
- someone certain to be denied access.

The ESA says that every species is priceless, but the FWS procedures give landowners

a strong incentive to prevent the discovery of endangered species or their habitat. The high

stakes described by Langford,"** Maim and Plummer,^ and Suwyn'* make it likely that

many do more than conceal them; Mann and Plummer state that landowners may destroy

species or allow natural forces to do the job. For such reasons, at least one state wildlife

"Mann and Plummer, "Showdown on Endangered Species."

""George W. Gau and James E. Jarren, "Economic Impact Saidy: Balcones Canyonlands Conservation Plan,"

Bureau of Busmess Research, University of Texas at Austin, 1992.

'Suwyn, op. cit.; David K. Langford, "Along the Back Sendero," Texas Wildlife (August 1991), p. 19.

"Op. cit.

-^Patncia P. KJintberg, "Dances with Land Part 2; How Land Trusts Acquire Property," Beef Today

(November/December 1991), pp. 10-12.

-'Op. cit.

-'Charles C. .Mann and Mark L. Plummer, "The Butterfly Problem,
'

The Atlantic Monthly (January 1992), pp.

47-70.

-'Op. cit.
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agency will not readily disclose where rare and endangered species are located.^' With the

perverse incentives created by the current FWS procedures, it is no wonder, as reponed by
Michael Bean,"' a leading expert on the FWS procedures, that "increasingly, recovery

strategies are effectively writing off private lands."

According to many environmentalists, including Bean, the FWS's poor performance
can be mostly attributed to Congress' refusal to provide sufficient funds.'' This claim is

common even though, as the fVall Street Journal reported,"" die number of FWS regulators
has doubled since 1985 and the agency's annual appropriation has increased from $426
million in 1988 to $764 million in 1992. No amount of additional money, though, would

change the disincentives created by the FWS procedures - disincentives which make
landowners try to keep anything that sounds close to a biologist off their land or which cause

landowners to eliminate habitat before it is discovered.

Other problems stem from the fact that the FWS procedures can be manipulated such

that regulators and their political bosses can work behind the scenes to frustrate species

protection efforts while publicly avowing theii^importance. One tool has been to delay the

listing of species until a project that threatened the species was completed.^' Through such

selective enforcement practices, bureaucrats can appease key lawmakers who could be hurt if

projects in their districts were canceled or delayed.

Budgetary decisions and the leveraging of administrative options are the routes by
which politics distorts what should be strictly scientific determinations." .According to

Mann and Plummer,"' FWS decision making has become highly politicized: "The agency,

formerly a haven for guys who liked to work outdoors, is now a hot spot of sophisticated

partisan arm-twisting."

It may be that the law and its implementing regulations were deliberately written to

foster an environment conducive to influence-peddling. Alternatively, the extent of influence-

peddling over ESA decisions may provide evidence that implementation is the weakest link in

'Klintberg, op. cit.

"'Op. cit.

-'Tom Honon, "The Endangered Species Act: Too Tough, Too Weak, or Too Late?", Audubon (March/April

1992), pp. 68-74; Nancy K. Kubasek and M. Neil Browne, "The Endangered Species Act: An Evaluation of

.Mtemative Approaches," Dickinson Environmental Law Journal (forthcoming).

'°Wall Street Journal, "Go Fish," November 8, 1993. p. All.

"Michael Bean. "Looking Back over the First Fifteen Years." chapter in Kohn, op. cit.

'"Peter Montgomery, "Science Friction: Playing Politics with Scientific Research" Common Cause Magazine

(November/December 1990), pp. 24-29.

"Mann and Plummer, "The Butterfly Problem."

7
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public policy making and its analysis.'"* Influence-peddling pressures may also explain why
the FWS persistently ignores its own priority system and changes it so often.

Current ESA Reform Proposals

As Kubasek and Browne"' report, the 1994 congressional ESA reauthorization debate

(and its counterpart in 1995) has not offered a basis for much optmiism about the likely

nature of ESA reauthorization legislation. None of the published proposals would maintain

biodiversity with, minimum costs to landowners (either monetarily or in loss of freedoms).

Instead, each would further reduce the ESA's effectiveness, or increase landowners' burdens,

or both. Unless, as some hope, the high costs of these proposals would termmate the public

effort to maintain biodiversity, their implementation would also significantly increase the

scope of government.

One set of proposals would further encumber the FWS with extra due process and

decision-making criteria. These schemes wouW reduce the ESA's environmental effectiveness

without assuring landowners any relief. By lengthening the decision-making process, these

proposals could actually leave landowners in limbo even longer.

Another set of proposals, put forth by ESA supporters, would increase the FWS' *

enforcement powers and increase funding levels for listing and recovery efforts. This might

shorten permitting tunetables, but it would also strengthen the hand of the FWS, adding to

landowners' burdens. The end result would likely magnify perverse incentives to conceal and

destroy habitat.

A third set of proposals sought to require compensation for any landowner losses

incurred as a result of the prohibition of activities that reduce biodiversity. Such proposals

raise several issues: one is cost. Land acquisition, tax incentive, and fee approaches would

create significant, permanent budgetary obligations and possibly lead to a major increase in

federal land holdings. Administrative and philosophical issues might be even more

troublesome. Should people be paid to reftain from socially harmful actions? We do not, for

example, pay people not to emit pollutants on their property. It would be difficuh to ascertain

appropriate compensation, which would require a determination of what someone would

otherwise have done, and a measure of what benefit their decisions would have nened them.

The Clinton ESA Initiative

On March 7, 1995, Clinton Administration officials announced a plan to make the

ESA more palatable to landowners.'* Interior Secretary Bruce Babbitt and Dr. D. James

"Charles Wolf, Jr., Markets or Governments: Choosing Between Imperfect Alternatives (MIT Press, London),

1993.

"Op. cit.

"U.S. Fish and Wildlife Service, "Administration Proposes Endangered Species Act Exemptions for Small

Landowners: 'Guideposts for Reform' Would Give More Authonty to States," March 7, 1995, 21 pp.

92-528 96-30
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Baker, Undersecretary of Commerce for Oceans and Atmosphere, explained that the Clinton

plan would exempt small residential tracts of property (under 5 acres) from ESA Lestrictions

for threatened species, increase participation by state regulatory bodies in ESA decision

making, and mandate greater scrutiny of the scientific analysis supporting endangered species

decisions.

According to Babbitt,^^ the Clinton plan demonstrates that the Administration is

"serious in its efforts to balance the rights of individual landowners with the community's

right to a healthy environment." The 10-point package includes promises to provide quick,

responsive answers and certainty to landowners; create incentives for landowners to conserve

species; focus on groups of species dependent upon the same habitat; and prevent species
from becoming endangered or threatened.

The Clinton plan does address most of the major complaints that citizens have lodged

against the ESA. Unfortimaiely, the incentives package, as outlined, would apply only to

those situations in which it is possible to measure a conservation benefit to a species from

habitat improvements; the "carrot" is that landewners would not be penalized for making such

improvements. Moreover, the proposal relies on regional habitat conservation plans, which

lack a statutory foundation and are thus on shaky legal ground, as its primary tool in

preventing species from becoming threatened or endangered. Since RHCPs also require long

leadlimes and the cooperation of large numbers of landowners, the Clinton plan may be

irrelevant in many places.

Summary

In summary, neither the existing ESA, nor the proposals put forth in 1994 as ESA
reauthorization options (which are still on the table), nor the Clinton Administration's just-

released 10-point plan provide adequate solutions to the problem of protecting threatened and

endangered species and their habitat without endangering rural landowners and fueling the

growing backlash against all federal species protection programs.
R. J. Smith, semor economist for the Competitive Enterprise Institute, has argued that

the only appropriate fix for the problems with the ESA is a solution that provides incentives

for landowners to house rare species."' Like many others. Smith says that the current ESA
"harms people and private property as well as harming wildlife and wildlife habitat. It

penalizes them for being good stewards and makes wildlife and wildlife habitat a liability

instead of an asset." Much more testimony on the negative impacts of the current law is

provided by the Texas House Committee on Nattiral Resources."'

"Op. cit.

''Valerie Richardson, "Add Species Act to Endangered List," The Washtngton Times. Nationat Weekly Edition.

February 13-19, 1995, p. 11.

''Op. cit.
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Chapter 2. Reforming the ESA Listing Process

As noted in Chapter 1, the Endangered Species Act as now constituted is bad law for

several reasons. First off, species can be proposed for listing, and even listed, based only on

the "best available data"; there are no concrete standards which proposed listings must meet to

justify the stoppage of commerce in real property in the supposed habitat areas of the species.

Second, the law does not provide for compensating those whose property values are

negatively impacted from the listing of a species. Third, those most impacted by the listing

process are virtually powerless to protest on either scientific or economic grounds. .A.s a

result, the law allows the FWS near-dictatorial powers to wreak havoc with landowners and

destabilize long-range economic planning for entire ecosystems.

Basing Listings on Sound Science

Almost every critic of the ESA agrees~that-the quality of the science xindergirding the

listing of species and the allocation of habitat needs considerable improvement, especially in

the area of consistency. Yet in a world in which so many scientists and their institutions ^

depend on government grants, and in which questioning the "official wisdom" may have

severe consequences, it would not be too difficult to expand the official scrutiny of proposed

listings without providing affected landowners any more real protection from abuses of the

listing process than they have today. After all, it takes a brave person to suggest that the

emperor has no clothes.

In the words of West Texas water district manager A. Wayne Wyatt, the FWS' listing

procedures constitute a "carefully crafted process, which avoids any serious opposition to the

listing of a species as endangered until they have woven their net so carefully and tightly that

those who will be affected have in essence been ambushed. It certainly is not a process of

fair and equitable treatment to those who will be affected by the process."'"' Basing his

comments on three case studies of FWS actions in Texas, environmental consultant Steven D.

Paulson argues that, when species are listed on opinions based on little or no data, the FWS
will not respond to data that nm contrary to those opinions, and that, when FWS contractors

provide information that is contrary to its own opinions, that information will not be released

to the public.'"

According to Wyatt, in drafting the rule to generate a listing, the FWS is required by
law only to assess the best available scientific and commercial information on a species and

the threats faced by the species. This evidence could be hearsay or from a one-day survey.

Moreover, Wyatt says, the same FWS employee who drafts a proposed listing rule commonly

"'A. Wayne Wyatt, manager. High Plains Underground Water Conservation Distnct No. 1. Testimony before the

Task Force on Endangered Species, U.S. House Resources Committee, Boeme, Texas, March 20, 1995.

"Steven D. Paulson, SWCA Inc. Environmental Consultants, Testimony before the Task Force on Endangered

Species, U.S. House Resources Committee, Boeme, Texas, March 20, 1995.

10
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serves as the principal reviewer of public comments/" Bob Stallman, President of Texas

Farm Bureau, expressed concern that anyone can petition the Secretary of the Interior for the

listing of a species without presenting any evidence to substantiate their demands. In a recent

study, Stallman noted, the Natural Resources Foundation of Texas found this to be true of a

large group of petitions submitted by student groups/'

One proposal to improve the listing process is to require "peer review" of the science

supporting the listing. But Langford warns that, since the FWS can choose its own peer

reviewers from among recipients of its own or other federal research grants, the peer review

process is not likely to be objective.^ Wyatt suggests that the review process be conducted

by a non-biased peer review group comprised of trained scientists with expertise in all areas

addressed in the proposed listing rule, including zoologists, biologists, geologists, hydrologists,

and engineers, and selected from a list of willing scientists at random by computer.^'

What most supporters and critics of the ESA's listing process commonly ignore is that

the soundness of the science used to justify a.species listing needs to be subjected to greater

public scrutiny. Paulson cites one example of how the FWS skews the playing field in the

listing process. After five environmental organizations petitioned the FWS for the listing of

nine invertebrates in Bexar County, Texas, in 1992, the FWS admitted that there was

insufficient data to warrant the listings, but then awarded a research grant to the same

individuals who had done the consulting work for the environmental groups to conduct

research to develop data to support their claims. Not only would this grant appear to create a

conflict of interest, added Paulson, the money was doled out without any competitive bidding

and without informing the affected landowners, who found out when the researchers began to

seek access to their property.''*

Wallace Klussmaim, a fish and wildlife specialist who recently retired as Professor

Emeritus from Texas A & M University, suggests that peer review be done by the National

Academy of Science outside the realm of the regulating agency; that persons petitioning for a

listing not be eligible for research funds relative to that listing; and that there be a minimum

standard for the scientific information base supporting any listing. He also recommends that

economic and social impact analyses be conducted along with the biological research during

the listing process." Whether it is the National Academy of Science or other outside peer

reviewers chosen randomly from lists of qualified individuals with no stake in the listing

"Wyatt, op. cit.

"Bob Stallman, President, Texas Farm Bureau, Testimony before the Task Force on Endangered Species, U.S.

House Resources Committee, Boeme, Texas. March 20, 1995.

"Langford, op. cit.

"Wyan, op. cit.

"Paulson, op. cit.

"Wallace G. Klussmann, Testimony before the Task Force on Endangered Species. U.S. House Resources

Committee, Boeme, Texas, March 20, 1995.
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outcome, it should be clear that the process of scientific review conducted by FWS employees

or their direct contractors must be scotched in favor of a truly open review process.

Local Participation and Due Process

Regardless of the level of scrutiny to which the scientific evidence for species listings

is subjected, there will always be lingering doubts by affected citizens as to the honesty of the

analysis or the need for the specific proposed species restoration plan. Wyatt notes that under

the current scheme, the FWS is only required to publish any proposed rule to list a species in

the Federal Register, which is not widely read by rural landowners. Because no local

publication notice is required, the average citizen is unlikely to know of a proposed listing.

Nor are local hearings required unless a request is made under specific guidelines. Even if a

hearing is granted in the area to be affected by the listing, no local notice of when or where

the hearing is to be conducted is required, nor is the FWS obligated to notify the person or

party who requested the local hearing, or even, the state or federal elected representatives who

serve the affected area.""

All of this avoidance of the affected public seems strange to Texans, who for the past

several years have watched their environmental regulatory agencies greatly expand the

public's role in rulemaking that may affect their lives and livelihoods. At the Texas Natural

Resource Conservation Commission (TNRCC), for example, task forces comprised equally of

citizen and industry representatives work together with agency staffers in the drafting of new

regulations, providing comments and seeking consensus on as many points of discussion as

can be achieved. Once staffers determine the language they are comfortable with, the

proposed rule is published in the Texas Register for public comment; for most controversial

rules (and all air quality rules), the agency also conducts a public hearing. Even after a fmal

rule is published, TNRCC accepts petitions for rulemaking to alter rule language.

Similarly, envirorunental permits that may affect citizens can be challenged through a

contested case hearing process overseen by administrative law judges, or hearing examiners.

As evidence of the concern the agency has for informing the public of actions that may

impact their lives, written notice of these hearings is commonly required to be published in

multiple langiiages in newspapers serving the populations to be impacted. Final actions on

regulations and permits are made by the agency's Commissioners in yet another public

meeting. If protestants are not satisfied, they can file legal challenges in state district court.

While there are provisions for lawsuits challenging species listings and the FWS'

compliance with its own habitat preservation requirements, the vagueness of the scientific

requirements for listing a species and the difficulties of presenting contrary evidence during

die rulemaking for the listing mitigate against successful challenges by landowners or even

local governments. Given the fact that an expansive listing process strengthens the power of

the FWS and the overall federal role in land management, it is not surprising that many legal

challenges to FWS species protection activities are initiated by friendly parties.

"Wyan, op. cit.
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Wyatt contends that the current listing process invites lawsuits to force enforcement by

providing "a wonderful opportunity to earn large legal and technical witness fees by filing

against a party (FWS) who wants to be given the power to enforce rules to control the habitat

of a listed species/' According to David K. Langford of Texas Wildlife Association, the

"citizen suit" provisions in the ESA afford the FWS the opportunity to be a defendant in a

"friendly" lawsuit brought by environmental organizations. As evidence, Langford cites a

lawsuit brought by Fund For Animals which the FWS settled out of court, giving the plaintiff

"virtually everything" they had asked for, that is, the accelerated listing of the species.^"

If the Texas critics are right. Congress needs to amend the ESA to provide better

public notice of proposed listings as much as it needs to change the law to assure that the peer
review of listing proposals is done by independent, unbiased parties. Both proponents and

opponents of any listing should have ample time and opportunity to prepare briefs,

incorporating the testimony of other qualified reviewers, that can be presented at a hearing on

the listing conducted by an administrative or civil law judge who is not an employee of the

FWS or its parent agency. -

In cases where the findings of the peer review panel, as presented to affected citizens

at a public meeting in the areas affected by the proposed listing, are acceptable to all parties,

there would be no need for such a legal contest. As in Texas, the best way to minimize such

conflicts is to broaden the listing effort to include at the table those who will be affected by
the proposed listing (or their representatives) and those who support the restriction of human

activity to protect wildlife.

Chapter 3. Using the Market To Set Aside Habitat

Once the listing of a species as threatened or endangered and in need of safe habitat

within one or more given ecosystems has been established under the scheme. outlined in

Chapter 2, the next step in species preservation is habitat allocation through the Habitat

Preservation Credit (HPC) process. The philosophy behind the HPC system is that it

transforms habitat for threatened and endangered species from a liability to property owners

(under the present law and regulations) into a valuable commodity that landowners "produce"

or "consume." The goal of the listing process is to set a maximum amount of habitat that can

be eliminated through the use of HPCs while still providing sufficient habitat, or in cases

where there is an insufficient amount of existing habitat, to win agreements to create new
habitat from land that is "potential habitat" until the amount of habitat reaches or exceeds a

biologically relevant safe minimum.

Under an appropriate scheme, as in any market, habitat consumers would pay habitat

producers (usually through a broker) a price per unit determined by the scarcity of habitat (as

"Wyan, op. cit.

'"David K. Langford, Texas Wildlife Association, Testimony before the Task Force on Endangered Species, U.S.

House Resources Committee, Boeme, Texas, March 20, 1995.
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determined by the forces of supply and demand). The proper scheme would also maximize

the opportunity for economic activity to coexist with flora and fauna. As noted in Chapter 1 ,

the best way to enhance the likelihood of species protection is through an ecosystem approach

that begins long before species are proposed for listing as threatened or endangered and that

facilitates coexistence with economic activity to the maximum extent possible.

The Habitat Preservation Credit

Many federal laws enacted in the past work through a command-and-control strategy

that has proven to be inflexible, has ignored scarcity, and has opposed and eroded the use of

markets and private property incentives. More recently, lawmakers and regulators (including

Texas Natural Resource Conservation Commission Chairman John L. Hall) have begim

touting a new paradigm for environmental regulation that involves schemes that set

compliance thresholds and allow flexibility toNvard achievement of those thresholds. The

1 977 and 1 990 amendments to the federal Clean Air Act incorporated a variety of incentives,

in particular "emission reduction credits" (ERCs), which enable public or private entities to

buy or sell credits earned for reducing air pollution in return for the right to open up new

facilities or expand existing activities.

Our proposal for establishing habitat as a valuable commodity, and thereby ensuring

landowner cooperation in species protection, operates through a device that can be called a

"habitat preservation credit" (HPC). One HPC would allow its buyer to adopt land use

practices on one acre that would be inconsistent with preserving that acre as habitat. The

physical price of each HPC would be set on an ecosystem basis by the FWS or a state agency

with delegated authority to operate the HPC program as acres permanently maintained as

habitat per habitat acre eliminated. The physical price would be set such that the amount of

suitable habitat (existing habitat plus newly created habitat) could not fall below a level that is

sufficient from the standpoint of one or more species' biological requirements. The monetary

price of a HPC would be set by market forces.

The HPC strategy would operate through management agreements (see below) that are

similar to tradable development rights and marketable air emission reduction credits (ERCs).

Under both schemes, an environmentally positive activity in one location (reducing emissions,

creating or preserving habitat) generates rights that can be applied to an environmentally

negative activity (new or continued emissions, habitat destruction) elsewhere.

The HPC market process also has similarities to the conservation plans that are a

required element in the FWS procedures. Those plans include mitigation measures such as

land acquisition and rehabilitation.^' HPC management agreements would also involve

property right transfers and habitat restoration.

Despite these similarities, the HPC market process differs significantly from ERCs as

well as from current FWS procedures. First, within a given ecosystem, the ratio of habitat,

acres preserved as (or restored to) habitat per HPC is a known factor that is the same for

everyone at any given time. Second, the purchase of a HPC would confer a right that could

^'Carter, op. cit.
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only be exercised once. Unlike ERCs, HPCs could not be resold after the right conferred was

exercised (because development is permanent, whereas emissions are recurring). While ERCs
have a shelf life of several years, there is no e.xpectation oi future value (or price) of a HPC.

Advantages of the HPC .\pproach

Even where HPC markets are not active enough to be competiti\e, the HPC market

approach would still have at least six advantages over the current FU'S procedures and most

published reform proposals."" First, because all HPC transactions will be voluntary and will

only happen when the price is right, the scheme fosters the common interest in biodiversity

with a much smaller infiringement on personal libemes. In areas where additional acreage

must be convened from potential to actual habitat, conservation groups could purchase HPCs
without following through with any development activity.

Second, as explained in detail in the appendix, the HPC approach fosters species

preservation by preventing the violation of ap-eed-upon safe biological minimum levels of

habitat. The number of acres within an ecosystem that must be set aside as habitat, as well as

the number of acres that must be protected in return for each acre available for HPC

purchases, would be roughly determined in advance. .As each of n HPCs is purchased, an

equivalent portion (1/nth) of the desired habitat maintenance outcome is assured. This feature

may help the HPC approach satisfy' die U.S. Supreme Court's new "rough proportionality"

test, outlined in the Tigard decision of June 24, 1994." The Court, by a 5-4 vote, ruled that

restrictions on developers amount to imconstitutional takings unless the government can show

a "rough profXJrtionality" between the restriction and the impact of the development.

Third, the HPC approach minirmzes arguments over listmgs and habitat designations

by compellmg the FWS, for each species or ecosystem, to make public and support with

scientific documentation its definition of habitat and its determination of how many acres

meeting that definiuon would constitute a safe biological minimum habitat level (through the

processes outlined in Chapter 2). That would make it easier for Congress and the public to

monitor the FWS' performance and much more difficult for anyone to selectively enforce the

law for political gam. Politics would be confmed to the broad issues where it belongs, and

where the political process can work reasonably well, and kept out of the details, where it can

only generate mischief and undercut public trust.

Fourth, while the current scheme lowers all affected property values, the HPC process

will raise land prices where the non-habitat use values are lowest. This will spread the

economic benetlts of development pressures such that a large traction of landowners should

cheer an imminent listing and eagerly reveal the presence of endangered species and the

habitat or potential habitat on their land.

Fifth, though the value of property with high non-habitat use values could still be

reduced in value by a listing, the decline would be smaller than under the current scheme,

largely due to reduced delays (.less uncertainty) and reduced procedural requirements (plans,

'"Hudsoa, op. cit.; Kubasek and Browne, op. cit.

"Wall Street Journal, op. cit.
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surveys, etc.)- Payment of the HPC's readily observable price would assure the right to

proceed expeditiously with non-habitat uses. Moreover. HPC purchases could be subsidized

(perhaps through tax credits or deductions) to the extent that the public is willing to share the

cost of habitat protection and restoration (more on this later).

Sixth, most landowners who enter into management agreements that generate HPCs

would retam title to the affected acreage, but the assessable value of that property (hence the

landowner's property tax load) could fall significantly in some areas. The sale of

development nghts would be especially beneficial to landowners who desire to remam on

their homesteadi' despite development pressures ('including ever-increasing property taxes).

Cost estimates m proposed regional habitat conservation plans (RHCPs), such as the

Balcones Canyonlands Conservation Plan'"* (BCCP) for central Texas, support the assertion

that the HPC approach would be much less costly to developers. Under the BCCP, habitat

eliminators would help pay for refuge land (through development fees) in lieu of compliance

with the ESA's Section 10(a) perminmg process. Gau and Jarretr'' found that the proposed

per-acre development fee could be set at a fraction of the per-acre cost to each landowner of

complying with Section 10 (even without the big government and environmental group

subsidies), and still generate enough funds for outright purchase of the targeted amount of

refuge lands (habitat). In areas where the FWS procedtires are being aggressively

implemented, a switch to the HPC market would increase all property values, even where

landowners were seekmg permission to eliminate habitat. The HPC process has the added

benefit of being quicker; for example, the BCCP is still not an operative plan after several

years of negotiation.

HPC Management Agreements

To create a HPC market within an ecosystem (or for a single species), the FWS or a

state agency would devise regionally standardized management agreements (similar to

easements) aimed at protecting the habitat values of existmg or newly created habitat on an

ecosystem basis. Landowners would produce HPCs by acceptmg these agreements, which

would enable HPC purchasers to remove one acre per HPC from consideration as habitat.

An appropriate management agreement would include a mixture of required and

banned activities, ranging from minimal land use constraints to active management, or even to

outnght purchase by the government for some extra-sensitive species. Through such

agreements, many developers would be able to avoid out-of-pocket expenditures by producing

the required HPCs on some of their own acreage, thereby allowing them to eliminate habitat

(consume HPCs) elsewhere on their own property. In this case, they would still be entitled to

compensation if there was a net loss in their property value of more than a govenunentally

determined threshold (20% under HR 925).

"J. B Ruhl. 'Regional Habiat Conservation Planning under the ESA: Pushing the Legal and Practical Limits

of Species Protection," Southwestern Lo-m Journal. 44:4. I99I, pp. 1393-1425. See also Gau and Jarrett, op. cit.

"Op. cit.
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There might be a few isolated cases in which a species could be saved only through a

total restriction of activity on a given property, but in most cases deed restrictions would be

sufTicient to provide habitat for listed species. As already demonstrated under the current law,

confiscation (even with compensation) is usually undesirable from both an economic and an

efficiency perspective. Mandating outright purchase would actually be counter-productive,

largely because the ability to maintain pristine ecosystems that way is minimal.'* The

challenge, then, is to defme the terms under which humans and natursil systems can coexist.

The determination of physical price for HPCs within an ecosystem would be largely,

but not entirely, a scientific judgment. Biological requirements, while paramount, are not all-

or-nothing. While it is true that the more stringent the requirements, the higher the

probability of species survival, survival probabilities will always be less than 100 percent.

Many extinctions occur without any human culpability, and attaining the last few percentage

points toward greater certainty of species survival (through adding or upgrading habitat) could

be prohibitively costly. The process of determining how much suitable habitat is enough

requires a prior decision as to what constitutes-acceptable probability for given species.

Like the determination of how much habitat is enough, both the selection of a

definition for "habitat" and the determination of exactly which acres meet that definition are

partly political questions. The correct definition of the property rights and the right physical

price of HPCs would depend on how habitat is defined and on three parameters, each

expressed in units of land area: (1) Unprotected habitat (UH); (2) Safe minimum additional

secure habitat (ASH); and (3) Potential habitat (PH). For details of how to calculate the

minimum additional secure habitat (ASH) required for species preservation, see the appendix.

Management agreements can be updated to incorporate new information, such as

biological discoveries or technical innovations. For example, say the standardized agreement

for an ecosystem is finalized in 1996, then a relevant discovery is made in 1998. The

management agreement necessary to create a HPC for sale after the discovery date could be

revised to incorporate that new information. The new information could also be used to

change the terms of management agreements that were part of a pre- 1998 HPC transaction,

but only if there is a willing buyer (the government) and a v»dlling seller (a landowner bound

to comply with the pre- 1998 terms).

The use of property rights and markets to retain biodiversity need not be limited to

terrestrial plants and ammals. Where air or water pollution threatens vulnerable species,

effluent fees or tradable discharge permits could be used to fund mitigation measures or

provide a safe level of minimum habitat. Where surface water or groundwater withdrawals

during low flow periods threaten species habitat, water users could be required to share the

expense of sustaining sufficient flows in the habitat areas, and or preserving the species in an

artificial habitat until normal flows resume.

Such a problem now exists in South Central Texas. Spring flows from the Edwards

Aquifer sustain several endangered species. During a severe drought, pumpage could

eliminate several species by temporarily destroying their habitat. Depending upon relative

cost effectiveness, the right response is for aquifer users to pay for some combination of

"Jan Ziegler, "Congress Seeks Action To Save Species," Sew Scientist (November 26, 1988), p. 21.
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pumpage reduction through tradable firm and interruptible pumpage rights," spring flow

augmentation, and artificial habitat creation and maintenance.

How HPC Markets Would Work

Market forces would determine the dollar price of a HPC (see Figure 1), with P = the

price of a HPC. For the buyer, P is the amount paid for permission to eliminate habitat on
one acre. For the seller, P is the amount received for accepting a management agreement on

the amount of acreage specified by the physical price. Q = the number of HPCs produced
and sold per time period (probably a year). The downward-sloping demand (D) line reflects

the relative profitability of land use changes that eliminate habitat. In other words, as HPCs
become scarcer and more expensive, fewer habitat-eliminated land uses will be profitable, so

fewer HPCs would be purchased. Point A indicates each time period's highest return to

habitat-eliminating land uses. Point B indicates how many acres of habitat would be

eliminated per time period if HPCs were free-(if there were no endangered species policy).

The upward-sloping supply curve (S) reflects the physical price, expected losses from

forgoing land uses prohibited by the HPC management agreement, and the costs of

management practices imposed by HPC agreements. The smaller the number of HPCs sold

per year (smaller Q*), the longer it will take to increase the amount of protected habitat to the

safe minimum level.

Figure 1. Determining the Dollar Price of HPCs.

"John Merrifield, "Groundwater Resources: The Transition from Capture to Allocation." working paper.
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For a better understanding of the HPC market, and the kinds of factors underlying

supply and demand, see the appendix or consider the following scenarios:

(1) If a region's population begins to rise more rapidly, urban land uses would

increase in value, increasing the demand for HPCs (D shifts to the right). The opportunity

cost of agreeing to forgo habitat-eliminating land uses would also increase for some

landowners, slightly reducing the supply of HPCs (leftward shift of S). The combined effect

of the S and D shifts would be an increase in P*, and a smaller increase in Q*.

(2) If the "takings" threshold (assuming there was one to begin with) was significantly

lowered, HPC purchases would have to be subsidized to a greater extent. As in scenano 1 ,

that would also increase demand, P*, and Q*.

(3) If the physical price (acres protected per acre of habitat eliminated) were raised,

the supply of HPCs would decline. That would increase P* and reduce Q*.

(4) Making management agreements more demanding would have the same effect as

scenario 3.

A simple example shows how the HPC process would work: Suppose a landowner in

Bexar County wanted to purchase HPCs to develop 10 acres of land currently valued at

S5,000 per acre. Under a law like HR 925, his maximum out-of-pocket cost for HPCs for the

10 acres would be 20% of the property value (or SI,000 per acre); the government would be

obligated to expend compensation funds to the extent that the market price for those HPCs
exceeded that amount. After calling his broker, the Bexar County landowner learns that a

landowner in nearby Medina County, but within the same ecosystem, is selling HPCs for

$1,200. To close the deal, the broker calls up the local Texas Parks and Wildlife Department
office and asks for a check for S2,000 ($200 each for the 10 acres) to match the $10,000 from

the Bexar County landowner. Although the Bexar County landowner is out $10,000, he is

now free to subdivide his property into tlve 2-acre lots that will sell for $8,000 per acre. The

Medina County landowner has had to set aside 1 5 acres which was lying fallow for species

habitat, but he has $12,000 in cash with which to buy the new pickup truck he needs.

By allowing a rental market for HPCs, permanent habitat providers would not be the

only landowners with an incentive to reveal and protect habitat. Landowners who expected to

someday eliminate some of the habitat on their property could gain in the meantime. That

would reduce their incentive to conceal or destroy species or their habitat, and it would also

lower the probability that they would ultimately follow through with their habitat destruction

plans. Once a rented HPC is taken from the market (by habitat elimination), the renter would

have to replace it with another rental, or a purchase.

The HPC market process might also be more appropriate for government land than the

current FWS procedures. Officials might frequently prefer the HPC process to the ESA
Section 7 process that is available to virtually all government projects. Isolated examples

-

such as the Army buying red-cockaded woodpecker habitat to minimize the restrictions on
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their use of Fort Bragg^*
- hint that implementation of the HPC process could help

government officials perform their tasks more efficiently. Though agency directors might not

react to market pressures in the same way as landowners, habitat-elimination practices,

through HPC purchase requirements, would still drive the acquisition of enough additional

suitable habitat to protect a species.

Since no two tracts of land are identical, the elirmnated acre may be better or worse

habitat than the acreage that will be protected to supply the HPC. Factors other than an

area's physical features, including proximity to other habitat, are often important. Although
instances in which the HPC process might result in harm to a species, ,the scheme should

include an opportunity for agency review of HPC purchases challenged by a third party

(government agency or citizen's group) on biological grounds. If it were necessary to

interfere with the market by modifying or halting the HPC transaction, compensation might (if

another HPC is not available at the same price) be required (tmder current statutory proposals)

for affected landosvners. Such a government role is like a watermaster's power to modify or

stop proposed water rights transfers challenged-by another water user.

Since administrative procedures can be slow, costly, and vulnerable to being biased by

special interest lobbying, review and modification powers should be statutorily limited to

cases with clear, compelling scientific merit. The possible harm caused by not reviewing

marginal cases could be expected to be offset by HPC transactions that have an above average

species protection benefit. Such especially beneficial transactions are likely, because many
activities that would require a HPC would not always render the impacted area entirely

unsuitable for species use.

Chapter 4. Bringing the HPC to Reality

Given the premise that habitat preservation credits would provide appropriate

incentives for landowners to cooperate with federal and state regulatory officials in protecting

and creating habitat for threatened and endangered species, there are still several questions to

be answered regarding the best way to implement the concept of HPC markets.

Why a Legislative Change Is Needed

One question involves whether it is necessary to change the law at all (to instimte

HPCs; revamping the listing process, as outlined in Chapter 2, will surely require a statutory

change). The ESA as currently written does not prohibit the use of market mechanisms and

incentives to reduce the elimination and increase the production of habitat. Regional habitat

conservation plans, like that proposed for the Balcones Canyonlands in Texas, have not

required any statutory changes, and the F'WS could promulgate procedures to establish HPC
markets without any statutory changes, either.

"Bean, Environmental Defense Fund Memo, 1992.
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On the other hand, Ruhl" has pointed out that these regional habitat conservation

plans stand on shaky legal ground, and by the same logic administratively created HPC
markets would likely be a bad economic risk. The reason is that regulations not backed up by
the force of law can be amended or even rescinded with changing political tides. Property

rights granted administratively are therefore far less certain than rights undergirded by

legislation. Moreover, Brandes has provided evidence that the Balcones Canyonlands
Conservation Plan has "from day one been a special interest plan""" in which saving

endangered species "has become a debatable byproduct."*'

Of equal ^importance, the current ESA comes into play only after a species has been

proposed for listing as threatened or endangered. By amending the ESA so as to specifically

authorize the creation of HPC markets, species could be protected within ecosystems prior to

any proposed listing.

The HPC structure, which would vary widely depending on the extent and distnbution

of habitat, land ownership patterns, and development pressures, might not be fully competitive
in some ecosystems. While (see Chapter 3) even an imperfectly competitive HPC market

would be preferable to the existing FWS procedures, the Section 7 and Section 10 permitting

procedures in the current law could be retained as options in case a government agency or

landowner preferred them.

Implementation Steps for the FWS

While the HPC process would reduce the paperwork needed for habitat protection

(largely be eliminating case-by-case review), there would still be plenty of work for federal or

state officials. To implement HPC markets. The FWS and perhaps various state governmental

agencies would have the job of defining appropriate management agreement (MA) terms;

estimatmg the amount of unprotected habitat (UH) and safe minimum additional secure habitat

(ASH); ruling on contested HPC purchases; and enforcing HPC purchase requirements and the

management agreements.

The FWS already does, or at least is required to do. the equivalent of detlning and

enforcing management agreements through its review of species recovery plans. With the

recently begtm National Biological Survey,"" the FWS should soon be able to detenmne die

values of UH and ASH for affected ecosystems. (Such a specific use of data obtained from

the National Biological Survey m the HPC process should minimize fears that exist in some

circles that the survey will be used as a land confiscation tool.) .As noted in Chapter 3, the

-'Op. cit.

""Brandes, op. cit.

"Robert Brandes, "Voters Can't .\fford To Gamble on BCCP." Austin American-Statesman. October 16, 1993,

p. MZ.

''-Wall Street Journal, op. cit.
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FWS could get by with a rough estimate of potential habitat (PH), which would require

physical data and a restoration cost judgment.
The preferred ecosystem approach for HPC markets would eliminate the costly,

lengthy, and politicdly sensitive listing process for thousands of potentially threatened or

endangered species. Since the HPC process would relieve the FWS and landowners of the

cost and uncertamty of case-by-case rulemakmg, its implementation would not place greater

demands on taxpayers. Indeed, the reverse is more likely.

Should Habitat Consumers Pay?

Two issues stand out in the debate over whether habitat preservation should be a

burden on landowners. The first is the cost to the government of admimstering species

protection programs; the second is the cost to the landowner of forfeiture of property rights in

order to provide habitat.

.A. strong case can be made that the current FWS procedures are overly costly. After

all, FWS appropriations increased nearly 80 percent from 1988 to 1992,"^ a time during

which both landowners and environmentalists were becommg increasingly dissatisfied with the

agency's performance. .A.s explained in Chapter 3, the HPC market approach would be much

less expensive to implement, especially if it is based on ecosystem management. In addition,

the government's role in all but the most severely habitat-deficient areas would be limited to

defining habitat, determining the amount of land within each ecosystem needed as habitat,

defining appropriate management agreements for landowners considering producing HPCs,

and occasionally adjudicating disputes.

The HPC approach would also be far less expensive than forcing the government to

reimburse landowners for taking their land for habitat through the current FWS procedures.

That would greatly increase federal land holdings and associated land management costs while

only aiding landowners who suffer a minimum 20% value loss, should HR 925, a bill

approved in February 1995 by the U.S. House of Representatives, become law. The issue of

"just compensation" for landowners whose property rights are compromised or forfeited under

the current FWS procedures remains the chief focus of today's Congressional debate over

ESA reauthorization.

On one side are landowners, who consider the habitat values of private land as a

costless byproduct of land use practices that have left the values intact (or even created the

habitat values), not as an unused right m the public domain.*** They believe the public

should pay for the benefits once there is an opportunity cost.

On the other side are those who believe general natural environmental attributes like

clean air, clean, water, and biodiversity belong to the public. They argue that, if landowners

are responsible for their share of impact on shared air and water, they should be responsible

"'ffa// Street Journal, op. cit.

*^Yoram Barzel, Economic Analysis of Property Rights (Cambridge University Press. New York), 1989; Mark

L. Poliot. Grand Theft and Petit Larceny: Property Rights m America (Pacific Research Institute for Public Policy,

San Francisco), 1993.
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for their share of impact on biological diversity. According to that view, any restrictions on

land to provide habitat do not entitle affected parties to compensation because they only

represent a public claim of rights that landowners have left in the public domain.

Public ownership of biodiversity is rejected by some people because habitat

elimination does not produce observable physical impaument of third-party property rights

like pollution does. The existence of public rights to protect species was asserted in the ESA,

yet the laws failure to propose equitable means for allocating public costs for the assertion of

those rights remains a chief obstacle to ending the range war between regulators and rural

landowners. ••

The HPC approach actually provides a mechanism for resolving this dilemma. First,

landowners will be able to capture the economic value in already-fallow land they agree to set

aside as habitat without m most cases ceding all their rights to the land. Second, HPC
consumers would in most cases see the value of their own property rise as weU, especially in

areas where development pressures are highest.

The cost to the public for asserting its-claimed public rights in these properties can be

measured as the combined net loss (if any) in property value to HPC producers and HPC
consumers. The government could compensate counties and other political subdivisions for

the loss in tax revenues due to the lowered property values of land set aside as habitat.

Another way to pay for this assertion of public rights would be to provide tax concessions to

HPC purchasers who suffered a net loss (which should, of course, be automatic under the

current tax code).

Summary and Conclusioos

The current FWS procedures for implementing the ESA do too little to protect species;

they also threaten an unnecessarily high toll on some regional economies. The HPC market

approach would create incentives to maintain and restore habitat and to avoid habitat

elimination, and it would do so in a way that safe biological minimums could not be violated.

It would also serve to minimize the fiscal impact of takings legislation by limiting regulatory

takings to a percentage of the value of the HPC purchaser's property (which in most cases

would not be exceeded in HPC transactions).

For landowners, the HPC approach would also represent an enormous improvement
over the current system. Landowners with low-value non-habitat uses would be able to

increase their incomes by supplying HPCs. Landowners with valuable non-habitat uses would

benefit by avoiding the costly, time-consuming, uncertain ESA Section 10(a) permitting

process.

The HPC approach asserts public ownership of biodiversity, in that habitat eliminators

(HPC consumers) would (when they do not produce HPCs themselves) have to pay for certain

uses of their own property, while HPC providers would be rewarded for protecting habitat on

their property. While some property rights advocates may not be wholly appeased by this

approach, it is far better than the current scheme in which all property rights in an area being

considered for listing are in jeopardy and in limbo indefinitely. Moreover, by setting

economic values on the rights being forfeited (the price of each HPC), the HPC approach also
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sets definable critena for compensation of negatively affected HPC purchasers should

Congress opt to provide for such reimbursement.

As noted earlier, the HPC approach has at least six advantages over the FWS' current

procedures and most existing proposals (including the Clinton initiative). In addition, the

proposed ESA revision could help avoid another unpleasant potential outcome of species

protection efforts. Many natural scientists, including Reed F. Noss," have concluded that

"land use and human settlement patterns must be regulated, much more so than today."

Measured in dollars or freedoms lost, what Noss suggests would be a much more costly

approach than just specifying general outcomes, such as reducing the need for additional

secure habitat to zero over time, and achieving them through economic incentives.

The greatest enemy of any reform proposal is inertia. Transition issues are always

thorny, and people have proven willing to pay a high price to avoid the imcertainty that

comes with change. They stick with the devil they know. A successful defense of the current

FWS procedures against the proposed market-based reform, or replacement of the ESA with

another command-and-control approach, would-be a great tragedy.

"Op. cit.
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Appendix: Technical Details

The correct definition of propem' rights and the right physical price of an HPC
depends on how habitat is defined and on tliree parameters:

(1) Unprotected habitat (UH);

(2) Safe minimum additional secure habitat (ASH); and

(3) Potential habitat (PH).

Each of these parameters is expressed in units of land area. Note that for any region:

Total .\rea = PH + APH + UH + NH (A-1)
Minimum Suitable Habitat = APH + ASH (A-2)

where APH =
already protected habitat, including park and wildlife refuge acreage.

. and NH = land area that is not habitat, and that could not be made suitable habitat

at a reasonable cost. -

PH is the land area that cannot support the species now, but that could be made (at a

reasonable cost) into habitat. PH > in most areas with a significant human population; for

cost reasons, existing habitat (UH + APH) plus potential habitat (PH) is likely to be less than

the amount of habitat that existed prior to human settlement.

A land use inventory would be needed to determine the values of UH and PH; a

conservative estimate of PH would be sufficient. ASH depends on a species' behavioral

characteristics and how much of its habitat is already protected, such as in parks or refuges.
The objective of any species protection strategy should be to assure that enough land will

remain as suitable habitat, or to make ASH = 0.

Species Not Yet on the Brink of Extinction

By definition, a species is not on the brink of extinction (threatened or endangered)
whenever UH > ASH. For expositional purposes, if UH =

1 ,200 acres, ASH = 800 acres, and

PH = 200 acres, another 800 acres must be assured of remaining suitable habitat to provide

enough for the species to have a satisfactory chance to survive (or to protect a specified

ecosystem). Those 800 acres would have to come through management agreements (MAs) for

some combination of the 1 ,200 acres of existing, but unprotected habitat (UH) and restoration

of some of the 200 acres of potential habitat (PH). To link habitat elimination and protection
in a market, the 400 acres [(LFH

- ASH) = 1,200 -
800] that can still be eliminated without

threatening the species must be used to bring about the protection of ASH of 800 more acres

(equation A-3):

ASH = PP X (UH - ASH) (A-3)
where PP =

physical price, expressed as newly protected units of habitat

per eliminated unit of habitat.
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In this case, the physical price (PP) equates to 2 acres that must be protected per acre

eliminated (Option A):

PP = ASH/(UH - ASH) (A-4)

Alternatively, one non-habitat acre must be restored with an MA per acre eliminated

(Option B).

There are v^o versions of pre-endangerment Option A. With the first version,

appropriate MAs would be set up for 2.0 acres per acre of habitat eliminated. With the

second, a total of 400 transferable HPCs would be issued to landowners (public and private)

in proportion to their share of unprotected habitat (UH), and an MA would be imposed on the

remaining ASH acres. HPC sales would concentrate the habitat on the property where

non-habitat land uses were the least valuable. The two versions of Option A would differ to

the extent that MAs required active management.
With pre-endangerment Option B, landowners would obtain one HPC by purchasing a

.MA for one restored acre. Restoration would be more attractive as UH approaches ASH; that

is, as the physical price increases [since PP = ASH/(UH - ASH)]. If Option B were

exercised, the physical price (PP) of Option A would decline because the conversion of an

acre of potential habitat (PH) to habitat protected with a MA reduces ASH, but not UH.
To see how the physical price (PP) could change, use the numbers to examine the

effect of purchasing 200 HPCs, 100 each through Options A and B. The HPC purchases with

Option A would shrink ASH by 200 acres and UH by 300 acres (100 eliminated, plus 200

protected), which by itself would leave ASH/(UH - ASH) unchanged at 2. But the use of

Option B would further reduce ASH to 500, thereby changing PP to 1.25. Restoration of the

other 100 acres of PH would lower the PP to 0.8. For administrative purposes, an annual

update of the PP is sufficient. In cases where ASH and UH reach zero together, Optioff B
would be the only remjiining way to acquire a HPC. v

Species on the Brink of Extinction

The best time for government intervention to create and define property nghts is

before a species is endangered or threatened, or when UH > ASH (although a species could"

still be classed as "threatened" while UH > ASH based on the rate of decline of UH).

Unfortunately, for many species, ASH already exceeds UH (though UH + PH may still be

greater than ASH).
If ASH is roughly equal to (UH + PH), there is nothing for market forces to allocate.

The best approach in those instances, especially as PH's share of (UH + PH) increases, would

be for the government to restore all of the PH acres, then to purchase a MA for all of the

habitat. Short of that level of pro-active involvement, the current scheme is reasonably

well-suited to such situations, which would be most likely to occur on small islands, isolated

mountain summits, perunsulas, or other small, isolated habitats.

So long as (PH + UH) > ASH, it is possible to allocate up to [(PH + UH) - ASH]
acres, and markets do that better than bureaus. To illustrate, let UH = 800, ASH = 1,000, and

PH = 400 acres. Then the 200 acres [(PH + UH) - ASH] which can still be elinunated
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without threatening the species must be used to bring about the protection of 1 ,000 acres

(ASH)- (Timing is important; the restoration of new habitat must be completed before

existing habitat is eliminated.) In other words, PPg (the physical price when a species is on

the brink of extinction) acres must be protected with a management agreement per acre

eliminated.

(PH + UH - ASH) X PPb
= ASH (A-5)

or PPb
= ASH/(PH + UH - ASH) (A-6)

In this case,

PPb = 5 [ASH/(PH + UH - ASH) =
1,000/(400 + 800 -

1,000)
=

1,000/200].

Since it may be difficult to get a precise measure of PH, a conservative estimate of PH should

be used in equations A-5 and A-6. The ratio

PH/(PH + UH), or [200/(200 + 400)
=

(1/3)]

defines the share of PPg that must be restored habitat. The remainder,

UH/(PH + UH), or [400/(200 + 400) =
2/3],

of the acres to be covered by MAs could be existing habitat. If PH were large enough so that

PPb X [PH/(PH + UH)] < 1,

HPC transactions would produce a net habitat loss. To avoid that, the ratio of restored habitat

to eliminated habitat should be no less than ASH/UH (or 1 ,25). In other words, when the

amount of actual habitat is already too small, habitat elimination must be more than offset by

restoration. Again, the eventual outcome of HPC purchases would be ASH = 0. Since

habitat elimination would be more than offset by restoration, the policy would be analogous to

the U.S. Environmental Protection Agency's (EPA) policy for areas with substandard air

quality. EPA requires new polluters to more than offset their impact on air quality.

Using the numbers introduced already, suppose a developer wants to build homes on a

10-acre property. To acquire 10 HPCs, he must pay the market value of a MA for at least

16.67 acres, or

10 X PPb X PH/(UH + PH) =
(10 x 5 x 1/3 = 50/3 acres,

of restored habitat, and MAs for up to the other 33.33 acres, or

10 x PPb X [UH/(UH + PH)]
= 10x5x2/3 = 100/3 acres.
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for existing habitat. The net effect is a 43.33-acre decrease in UH (33.33 protected -i- 10

eliminated), and a 50-acre decrease in ASH, including 6.67 net new acres of habitat.

What if PH had been equal to 4.000, rather than 400? Then ASH/UH (1.25) is larger

than

PPb X PH/(UH + PH) = 0.263 x 0.833 = 0.219.

The 10-acre development would require a MA for 12.5 restored acres, and a MA for 0.44

acre, or
""

v

10 X PPb X UH/(UH ^ PH) = 10 x 0.263 x 0.167,

of existing habitat. The net effect is a 10.44-acre decrease in UH, and a 12.94-acre decrease

in ASH, including 2.5 net new acres of habitat.

Since ti.e species was already endangered, a gradual decrease in the difference between

the amount of secure habitat and the safe minimum amount could be an unaffordable luxiuy.

There would be at least three ways to speed up the process. One way would be for the

government to pay to quickly restore enough habitat to make up the initial difference between

UH and ASH. Then, with UH = ASH, the subsequent demands for habitat elimination could

be accommodated with Option B described previously, that is, by paying for an MA for one

restored acre per acre eliminated.

A second way for the government to speed up the restoration and deed restriction

process (MA sale) would be by offering habitat producers an incentive bonus. This method

would be analogous to Bean's (1992) proposal to "jumpstart" a proposed incentive program to

protect and restore red-cockaded woodpecker habitat. The bonus would be set high enough to

restore the additional desired habitat faster than habitat eliminators' HPC purchases would

have done the job. This method should cost less than directly funding restoration, because on

top of their incentive bonuses, the habitat producers would receive a partial HPC (missing the

MA for the existing habitat share of PPg) which they could sell per ASH/UH or [PPg x

PH/(PH + UH)] acres restored. Subsequent habitat eliminators could acquire a full HPC by

purchasing a partial HPC, plus a MA for PPg x [UH/(LTi + PH)] acres from UH.

A third possibility would be to set the restoration component of PPg above ASH/UH
or [PPg X PH/(PH + UH)]. That would decrease ASH more quickly if habitat eliminators'

demand is strong and price inelastic. That is likely to be the case when PH is very large. If

their demand is very price-sensitive (elastic), such a price increase would slow the decrease in

ASH.
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Endangered Species Act

Brokers' Viewpoint

Impact
of Habitat
Protection

on Property
Values

By Ted C. Jones, Brittany A. Bumam,
Clinton H. Harrington and Roger J. Pelton

Since its inception, the

Endangered Species Act (ESA)
has been fiercely and

emotionally debated by
landowners and

environmentalists, with
each side emphasizing

" extreme positions. The hiU

state-wide impact on
Mature Texas cedar trees are the battleground as both sides debate the

value of the golden-cheeked warbler's habitat.

Texas is not yet known because many species are

still under consideration for the endangered designa-
tion. For example, battle Lines are now forming over
the potential listing of the Arkansas River shiner in

the T^cas Panhandle.
The most direct method to measure ESA impact

on Texas real estate markets would be a paired
sales comparison approach used in the appraisal

process. Such data, however, are limited and only
give msight into historical transactions that may or

may not contain the most current information.
The Real Estate Center surveyed 6,000 Texas real

estate brokers in the fall of 1994 in an attempt to

gauge the impact, if any, of the ESA on Texas real

estate in the previous decade and in the next hve

years. Brokers were randomly selected who, at their

last license renewal, indicated spending at least 50

percent of their time in some real estate activity.
Even in markets with designated habitat, not all

property uses would be affected, nor would the

impact on properties necessarily be equal. Six prop-

erty types were analyzed: built-up urban real estate,

developed but not-yet-built-on urban land, urban/
suburban fringe land, transitional rural land, farm-
land and rangeland. Because habitat is not uniformly
distributed across the state, any impact from the

ESA was anticipated not to be equally distributed.

R
The survey included a map on which respondents
shaded or colored the market area(sl on which
their responses were based (Figure 1).

Impact on Total Sales

isk is defined as uncertainty. To ascertain

whether Texas real estate markets had an
increased level of risk, respondents were

^ asked if the ESA had changed the num-
ber of property sales across the entire market.

Almost one-half of the respondents indicated that

the impact of the ESA on the number of sales was
unknown (Table 1|. When these unknown responses
are excluded, more than 70 percent of remaining
respondents indicated a negative value impact on
urban/suburban fringe land, transitional rural land,
farmland and rangeland.
The two property types with greatest risk (buying

and then not being able to develop] are urban/

suburban fringe land and transitional rural land.

For these higher-risk properties, most respondents
mdicated that the number of sales had declined as

a result of the ESA. The level of uncertainty within

the brokers, however, can not be overstated.

In the framework of modem finance, the conclu-
sion is that significant risk has been added to
Texas real estate markets by the ESA. In a

SUMMER I99S
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Texas Regions

risk-return decision frame-

work, the added r:sk can

be compensated by an
associated return that

should be measurable m
declining land values, or

(as in the two higher-risk

properties] reduced hquidit>',

or both.

Aggregate

responses
to changes in

value, if any,
m the past

decade caused by the

ESA in property having
or suspected of having
habitat for endangered
species are listed in

Table 2. If respondents
indicated either positive
or negative change in

the first response, they
were asked how much
the property value had

changed, on average, as

a result of the ESA
Again, the ma|ority of

respondents indicated

that values declined for

urban-suburban fringe

land and transitional

rural land, with median
declines of 20 and 25

y-h ^ Si'-'^M" , ft^.-

Biiiit up urban rcai estate

Developed but tir^i-yct-btuh-on urbari land

Urhan'siiburban fringe land

Transitional riiia! bnd

farmland

Rangeland

ijlCTCJSt

Sales
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The serenity of this scene
on Ijlte Austin belies the

tension created by the

land-use debate.

Built-up urban real estate

Developed but not-yet-built-on urban land

Urban/suburban fringe land

Transitional rural land

Farmland

Rangeland

Positive

Value

Impact

No
Impact

Negative
Value Impact
Impact Unknown

Response Percentage

5.7

4.7

2.8

3.4

2.9

3.2

44.5

25.5

13.5

9.5

13.8

11.5

17.9

38.8

54.1

56.7

45.7

46.8

31.8

30.9

29.6

30.5

37.6

38.4

ulting frorri,the ESA ';'" :'

Decrease
No

Change

Response Percentage

Built-up urban real estate

Developed but not-yet-built-on urban land

Urban/suburban fringe land

Transitional rural land

Farmland

Rangeland

Travis County
Data Support

Survey

Regional analysis
of the brokers'

opinions indicated

that the greatest
value decline of

transitional/suburban

fringe land occurred

in Central Texas
with an estimated
40 percent drop in

value (top half,

Table 3). Separate
from this survey
are dau collected and analyzed by Charles E.

Gilliland, associate research economist at the Center.

Gilliland's results coincide with the brokers' opin-
ions. Gilliland's results are based on adjustments made
by the Travis County Central Appraisal District to

the assessed values of 727 properties. The land-
owners furnished evidence of endangered or threat-

ened species' habitat to the Central Appraisal Distnct
The adjusted properties were predominantly urban/

suburban fringe land, for which the Central Appraisal

fllMMEK /W5

District reduced assessed values by 40 percent The
total reduced assessed value was $50 million, or an

average of $68,775 per property. This separate

approach, which used Travis County data and

yielded identical results, supports the credibility of

broker opinions.

Future Declines Anticipated

When the Texas brokers were queried about the

impact of the ESA in the next five years, they

'V
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Texas has designated some 69 species as

endangered or threatened (as of November

1994). A jaguarundi, proleaed under the E5A,

peers warily at the world.

10 TI^RRA GRANDE
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estimated a further 20 percent decline in

all but urban properties. In every in-

stance, the confidence intervals imply

declinmg values for all property types

(Table 4). Regionalized breakdowns as

projected for the next hve years are in

Table 3.

Uncertainties and restrictions estabhshed

by the ESA are creating greater risk in

Texas real estate markets, particularly for

parcels that, wfiile poised for a change in

highest and best use, may be unchange-
able. Opinion summaries of Texas real

estate brokers indicate that this higher
level of risk is being compensated by
reduced property values and reduced

liquidity in an already relatively illiquid

commodity.
Estimated median value declines in the

past decade resulting from property being
or suspected of being endangered species
habitat ranged from -20 to -25 percent for

all types of property other than built-up
urban real estate. Confidence intervals of

estimated median value declines based on
a 95 percent level ranged from -15 to -25

percent. Corresponding estimated average

price declines for those same nonurban

parcels ranged from -23.2 to -29 percent.

Safety Net

Endangered Species Act

The
federal Endangered Species Act (ESA) was originally enacted in 1973 and has been

reauthorized five times. Among other things, it provides a mechanism to protect the

habitat of plants and animals that are classified as endangered or threatened with

extinction.

Individual violators of the ESA are subject to a $100,000 fine and one year in a federal prison.

Organizations caught in violation may be fined $200,000. A violation occurs when an individual or

organization means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect an

endangered species. It is a violation even to attempt such conduct. Property used in violations is

subject to forfeiture Individuals who provide information that leads to a civil penalty or crinunal

conviction may be eligible for cash awards.

Nationwide, the number of plants and ammals designated as endangered or threatened has

grown from 109 in 1973 to more than 1,400 today. An additional 3,700 are being considered.

Two federal agencies, the U.S. Fish and Wildlife Service and the National Marine Fisheries Service,

are responsible for assigning either the endangered or threatened status.

An endangered species is defined as "any species which is in danger of extmction throughout all

or a significant portion of its range." Threatened species are those likely to become an endangered

species within the foreseeable future throughout all or a significant portion of its range." Such

designations are to be assigned exclusively on a scientific basis, ignoring both politics and econom-

ics. Once such an assignment is made, no development of any parcel that is considered to be

habitat of designated plants or animals is allowed without the consent of these federal agencies.

Texas had 69 species designated as either endangered or tlireatened as of November 1994.

Beyond the highly publicized golden cheeked warbler, whooping crane, Houston toad and Rio

Grande silvery minnow, others include the Mexican long-nose bat, Louisiana black bear, Mexican

spotted owl, brown pelican, San Marcos and Texas bbnd salamanders and numerous sea turtles.

Other animal species include the fountain darter. Tooth Cave ground beetle, Attwater's greater

prairie-chicken, Leon Springs pupfish, Concho water snake and the least tern.

Plants represented 27 of the designated Texas species. Examples include the black lace cactus,

slender rush pea, star cactus, Texas wild rice, Navasota ladies'-tresses and Texas snowbells. The

diversity of plants and animals covers a wide range of the state.

SlIMMiR /IW 11
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Analysis of reduced property tax assessments of 40

percent on land known to contain habitat for endan-

gered or threatened species in Travis County were

identical to the brokers' estimates for the region.

Proiected property declines for the next five years,

while not as great as those for the past ten years,

are estimated to be negative.
Time will reveal the extent of aggregate property

value impact from the ESA. Texas brokers who are

active in the market believe that the impact has

been negative and will continue. While a few re-

spondents indicate that property values have nsen,
the majority either do not know the impact or

believe that values have declined. Much more uncer-

tainty exists in Texas markets today-uncertaimty
attributable to the Endangered Species Act. 131

Di. Jones is chief economist, Bumam a graduate research

assistantandHarrington and Pelton formergraduate research

assistants at the Center.

,Ziid:

Built-up urban real estate

Developed but not-yet-built-on urban land

Urban/suburban fringe land

Transitional rural land

Farmland

Rangeland

Response Percentage on Value Change Result!

Built-up urban real estate

Developed but not-yet-built-on urban land

Urban/suburban fringe land

Transitional rural land

Farmland

Rangeland

Built-up urban real estate

Developed but not-yet-built-on urban land

Urban/suburban fringe land

Transitional rural land

Farmland

Rangeland

SouiceReilT
'

artei ttTotu A&M Univenity

Estimated Value Chang6^erceni
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Tax Valuation

Inlanolbto Asssls
Owners, Assessors Face Off

By Charles E. Gilliland

A new and potentially potent issue is emerging as an
arena of confrontation between property taxpayers
and assessment officials. The controversy centers on

real estate valuation and the intangible personal

property exemption.

Specifically,

some business owners have real-

ized that a portion of their apparent real

estate value may result from intangible
assets like goodwill. In Texas, these intan-

gible assets should be excluded from tax assess-

ments. Faced with the prospect of a dwindUng tax

base and consequently higher tax burdens on the

remaimng taxpayers, assessment officials have dis-

puted some of these claimed exemptions. Reviewing
the concepts of value and the property tax system's

exemption provisions sheds light on this controversy.

Property taxes exact a proportion of taxable prop-

erty value for government each year. At its incep-
tion in an agrarian age, values changed slowly, and
most property was held as real estate. Personal

property included livestock, household furniture,

some equipment and valuable personal effects, such
as watches. Assessors and property owners paid httle

attention to noncorporeal property because few

mtangible assets existed.

As society and the economy evolved, more wealth

became invested in nonphysical assets and intan-

gibles assumed greater importance. In addition to

the usual tangible items, individuals began to ac-

quire stocks, bonds, bank accounts and other non-

physical properties. However, discovering and listing

such wealth was extremely difficult, if not impos-
sible Furthermore, estabhshing the market-tested

value for many of those items was a nettlesome

problem. As a result, much of this kind of taxable

property went untaxed. This dilemma led many
states, including Texas, to formally exempt intan-

gibles from the annual property tax levy.

Because property tax rates had been relatively low,
Texas taxpayers imtially took httle note of the

intangibles exemption. As effective tax rates have

risen, however, owners of unique and complex
properties have begun to search for ways to limit

overall tax liability. Identifying and eliminating taxes

on intangible assets may provide a legal and effec-

tive method of cutting property taxes. Attempts to

identify intangible value promises to emerge as an

SUMMER I9VS

area of controversy in property taxation for some
time to come.

Intangibles In Property Taxation

The Texas Property Tax Code defines intangible

personal property as

... a claim, interest (other than an interest in

tangible property), right, or other thing that has

value but cannot be seen, felt, weighed, mea-

sured, or otherwise perceived by the senses,

although its existence may be evidenced by a

document. It includes a stock, bond, note or

account receivable, franchise, hcense or permit,
demand or time deposit, certificate of deposit,

share account, share certificate account, share

deposit accoimt, insurance poUcy, aimuity, pen-

sion, cause of action, contract, and goodwill.
At first, this catalog of exempted items appears to

be clear-cut, but reflection reveals potential gray
areas. For example, when an operating business

sells, how much of the purchase price results from

the physical real estate and how much accrues to

"goodwill?" Once the question of business operation
becomes an issue, the seemingly clear-cut distinction

between intangible assets and real estate and tan-

gible assets blurs.

Consider

the example of bare farmland The
foimder of a well-known agricultural

service was fond of saying tliat "there is

more in the man than there is in the

land." This assertion recognizes that a superior
farmer achieves exceptional results tlirough manage-
ment skills. The capitalized value of income from

such an individual's fanning operation would exceed

the market value of ungible assets used m the

operation. However, an active market for these

assets limits land and equipment values. The "ex-

tra" value in the farming enterprise accrues to the

farmer. That extra value reflects the skill of the

farmer and is an intangible asset. Because a com-

petitive market provides independent evidence of

value of the tangible assets, this kind of intangible

13
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asset is rarely the subject of controversy in property
taxauon.

Complications proliferate when the subject enter-

prise has a unique characteristic. For example, a

franchisee) hamburger restaurant has exclusive use of

the brand name for product plus the advantages
conferred by the management system, national

advertising campaign and purchasing power of the

franchising organization. Clearly, these advantages
confer value on the restaurant enterprise m excess

of the value of the building, land and equipment.

Basing value on the income stream to such a

property risks attributing some of that exempt
intangible value to the tangible assets.

Intangibles encompass a wide variety of the busi-

ness facets that permit recogmtion of the enterprise

as a functioning entity. Prominent among the intan-

gible items are franchises that create an idenuty for

a business and provide instant credibility. Affihation

writh a nationally franchised hotel commumcates an

expected set of goods and services enticing the

pubhc to patronize those estabhshments authorized

to use that name to the neglect of locally oviTied

hostelnes of equal quaUty. Payments made by the

hotel to the franchiser provide one indicator of the

value implied by the franchise; however, the value of

the franchise to the enterprise must exceed the dis-

counted value of these payments in all but the

marginal hotel. Otherwise, the hotel owner would be

indifferent between maintaining the franchise or letting

it lapse. Thus, the capitalized value of franchise

payments represents a minimum value for that

franchise. However, attempting to establish a defen-

sible estimate of the value of the franchise to the

operating enterprise leads to compUcated and legally

unresolved issues m Texas. The picture becomes even

more murky when such nebulous items as goodwill,
an assembled workforce and other such assets exert

a substantive influence on business value.

Accountmg concepts provide some guidance in

dealing with these difficult issues by classifying

mtangibles according to their attributes. Accountants

differentiate between intangibles that can be identi-

fied or separated and sold independently from the

business and those inextricably joined to the going
concern. Franchises, patents, copynghts, licenses and
even trademarks have the potential of being sepa-
rated from the business and sold. In essence, these

items have achieved status as a distinct asset.

An assembled workforce, established sources of

supply and goodwill, however, are examples of assets

that carmot be disposed separately from liie business.

This kind of asset is nomdentifiable and the subiect

of much dispute in the debate on taxation of intan-

gible assets. In fact, some theonsts and property tax

administrators dispute the idea that nomdentifiable

mtangibles deserve recognition as separate assets.

They argue that any value generated by those assets

is similar to the influence of a spectacular view on
land values. It has become an intrinsic part of the

operating property and should not be separated. Like

the specucular view, the nomdentifiable inungibles
have essentially become part of the real estate.

Texas courts have not ruled on these issues.

14

Adding complexity to this situation, valuation of

intangibles is a vexing problem in itself. To the

extent that they could be purchased and sold,

identifiable assets present the possibility of direct

market valuation. However, the character of

nonidentihable assets preclude the possibility of

direct market valuation and require allocation of the

value of the entire enterprise to its various assets.

Identifiable intangible assets with clearly recognized
influences on business income can be valued using
traditional cost, sales comparison or income ap-

proach techniques For example, a patent promising
to provide measurable returns to a business for a

specified period could be sold to another business.

An appraiser could estimate the value of that patent

by totaling the cost of developing the technology

plus legal costs incurred in enforcing the patent less

the portion of patent costs already realized.

Cost does not always equal value Therefore, if similar

patents are routmely exchanged m the market, apphcation
of the sales comparison approach strongly mdicate market

value. Such sales are frequently private, however, limiting

the information available to appraisers and making sales

companson apphcations unUkely for estimating the value

of intangibles. Finally, the patent's effect on income to the

enterprise could be identified and capitalized. Although

comphcated m the details of application, valuation of

identifiable intangible assets can be a straightforward
extension of fartuhar appraisal techmques.

Nomdentifiable

intangibles present an en-

tirely different and much more difficult

appraisal problem. By defmition, these

assets have no value apart fiom the ongo-

ing busmess. They are inextricably wrapped in going
concern value, and valuation must be accomphshed
mduectly. In essence, the value must be extracted

from the busmess enterprise value. In other words, the

enterprise is appraised and values of tangible and

identifiable intangible assets are then removed from

that umt value. Presumably, the remaimng value

represents value accruing to nomdentifiable intangible

assets. As a practical matter, valuation questions

involving intangibles and property taxes probably will

involve the income approach to the exclusion of the

cost and sales companson approaches.

J *"^,T*W EXBrtWrt^
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Texas

property tax laws that dealt with the

appraisal of intangibles had conformed to a

similar process For example, before Texas
law exempted intangibles of transportation

companies, the comptroller appraised those properties

by estimating an intangibles residual value. The
appraisal formula began with an estimate of the

market value of the operating property that could be

reasonably assigned to Texas. Next, the comptroller
obtained an appraisal of the tangible operating

properties. The tangible value was then deducted
from the business value to leave the residual intan-

gible value.

Although the issues surrounding claims of intan-

gible exemptions have not proceeded through Texas

courts, California taxpayers and assessors have

fought a series of legal battles over similar provi-
sions in California's tax laws. The expenence of

California taxpayers indicates that exemption of

intangibles may not excuse as much value from
taxation as suggested by the statutes. California

taxpayers expected to escape taxation of mtangible
values when the exemption was adopted. However,
in 1948 the courts ruled that although the value of

a hcense was exempt from taxation, the assessor

could take the effect that the presence of that

license had on the value of the real property into

account when appraising the real estate.

Through the years, California assessors have

sought to access such values for their tax base.

These efforts resulted in a number of notable court-

room confrontations including the case of Service

America Corp v. County of San Diego. The courts

ruled that the assessor erred when he included the

entire income stream from a firm holding conces-

sion rights at a publicly ovmed stadium. Obviously,
the court ruled, the part of the income resulting
from exempt intangibles should be excluded from
Service America's taxable value But the court

further declared that the exclusive nature of the

concession agreement obviously contributed to profit-

ability and that the county could not overlook that

fact in estimating a value. The decision gives pre-
cious little guidance about how to take the influence

of intangibles into account but states that the

Prominent

among
intangibles are

franchise names
that create an

identity for a

business and

provide instant

credibility.

.
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Executive Summary

Uncertainty concerning current and prospective land uses affected by the Endangered

Species Act (ESA) is an important element of the confrontation between owners and

environmental advocates.

• Owners and potential buyers may not know whether particular properties host an

endangered specie. Observers report that bureaucratic judgments appeia to be

inconsistent from one property to another.

• Potential buyers foresee possible bans on current land uses and the likelihood of

lengthy delays in obtaining permits plus the possibility of incurring consulting fees

and mitigation expenses.

• Exacting mitigation fees in return for issuing permits adds the specter of an

unanticipated and incalculable cost to management plans.

• The combination of mitigation fees and regulatory delay may cause large areas of

land to become unattractive to buyers.

• In typical markets, these factors often translate into reduced offers and ultimately

value losses for ownen of affected properties.

Surveyed brokers reflect this uncertainty.

• Most (84 percent) ofTexas real estate brokers responding to a survey ( 1 ,227 total

responses) either indicated no impact or did not know what impact the ESA has had

on built-up urban Texas real estate values.

• The consensus among Texas real estate brokers expressing an opinion on value

impact on vacant lots, urban fringe land and transitional rural land (40 to 45 percent)

points to value declines resulting bom ESA.

• Brokers estimated a 40 percent median value decline for urban fringe land in the

Texas Hill Country and a 30 percent decline in transitional land values resulting from

ESA.

• Median estimated declines for farmland and rangeland values varied from 1 to 20

percent depending on location.

1
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Travis County property tax authorities have estimated value losses on affected properties.

• A total of 897 properties were affected by ESA and other environmental programs in

the county in Ifv-:-.

• Property value was reduced by 43 percent for all land categories.

• Agricultural land values were reduced by 22 percent.

• Transitional land values were reduced by 5 1 percent

• Vacant platted lots were reduced by 45 percent

Aggregated sales data indications were inconclusive, although regional medians increased in

affected areas.

- • Travis County and Williamson County area values increased 1 5 percent from 1 992 to

1994, but sales volume declined by 21 percent possibly indicating that buyers were

avoiding potential habitat properties.

• The Edwards Plateau - South area saw prices climb by 4 1 percent from 1992 to 1 994.

This remarkable increase appears to indicate the presence ofnumbers of speculative

buyers anticipating that current problems will be resolved and values will increase.

This kind of price support could ev^wrate as n4>idly as it appeared.

• In the heavily timbered North - East area, land values declined 9 percent from 1992 to

1994 despite strong timber prices. Sales volume dropped 17 percent during that

period. These statistics are consistent with the potential ESA impact associated with

the led-cockaded woodpecker, however other influences may have affected the

market

The Balcones Canyonlands Conservation Plan (BCCP) proposes to accommodate development

in affected areas by easing permit availability in return for fees imposed on landowners.

• The April 19, 1995, version of this proposed plan includes a $5,500-per-acre fee to

mitigate incidental taking of acreage when developing land with golden-cheeked

waibler or black-capped vireo habitat

• Additionally, vacant platted lots would incur a fee of $ 1 ,500 before a home could be

built
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• Aldiough routine fanning and ranching practices would be exempted, tfiose farm and

ranch management acti\ities requiring clearing would incur a SI,300 mitigation fee for

each acre cleared.

• Furthermore, the fees approximate an assumed average land cost of S5,500 per acre.

Ifland prices rise, the fees could also increase.

• Because of regulatory lag and time-related capital costs, owners of undeveloped

acreage would likely see the market value of their property fall by more than the

amount of the fee, vvlien the time value of mone>- is considered.

Available maiket-derived e\'idence of the effect ofESA on land prices is sketchy,

precluding an outright conclusion about the value-related effects of ESA. Nevertheless,

information gleaned from e?camining the ESA controversy in Central Texas does indicate a cause

for lender concern. For example, market observers in the Travis Count>' area indicate a likelihood

that a substantial acreage has alread>' been adversely affected by ESA. Therefore, lenders appear

to have a justified concern about the impact of this act on their collateral base.

Analysis of Travis County assessments indicate diat the most heavily affected properties,

in dollar terms, are likely to be urban fringe properties and \'acant lots. The degree of risk

associated with investment in those properties has unquestionabl>' increased, and lending policies

may need to reflect that fact. However, the reduction registered on purely agricultural properties

indicates a sizable decline as well, especially if tiie effect were to persist over a broad expanse of

territory.
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Statement of the Problem

Lenders provide funds for purchase of land, homes and businesses. In return, borrowers

have pledged their holdings as collateral for these outstanding loans. Collateral value is a critical

element in the lending process, providing security for capital advanced in purchase money loans.

Actions that threaten the integrity of the value of pledged collateral also threaten the capital

solvency of lenders' investment portfolios. Restrictions on land usage that threaten the \'alue of

borrowers' land could represent a substantial increase in risk for the capital position of those

lenders. Some lenders have expressed concern about the significance of this potential threat.

This study examines Ae issue ofvalue loss associated with implementation of

environmental restrictions on land management procedures. The study addresses this issue in two

specific dimensions as follows:

1 . Identification of conditions that threaten value reductions on affected properties

2. Analysis of market indicators suggesting \-alue losses associated uilh specific

environmental regulations.
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General Comments

The potential effects of environmental regulation on the market value of affected

properties has caused concern for lenders. Highly publicized incidents, such as the Lucas case,'

demonstrated the potential for complete value loss for properties adversely affected by

governmental regulations. Because of regulations resulting from the ES.\ and Clean Water Act,

Section 404, tfie wetlands protection pro\ision can impose severe limits on management practices

relative to affected or potentially affected properties. Scnne lenders see inventories of loans on

such properties as vulnerable securities that face tfie possibility of sizable losses. Concerns cento-

on e)q>ected declines in value resulting from current and potential restrictions. In fact, some

agricultural lenders fear that collateral base value declines have already occurred in specific

affected areas ofTexas.

For example, landowners in tfie western reaches ofTra\is and Williamson counties have

seen restrictions applied to properties providing critical habitat for the endangered golden cheeked

warbler. Similarly, landowners in the Edw-ards Aquifer region of southern Texas have seen

access to underground water substantially altered in respcmse to competing demands for the

waters of the aquifer. The difficulties initia]l>- surfaced as a struggle between agricultural users

and urban users. Now the ESA has become the focus of tiw controvers>- as envircmmental groups

filed suit to block any water usage that threatens to deplete Ute flow supporting endangered

aquatic life in Comal Springs.

Because ofthese environmental concerns, landowners in these areas have been prdiibited

fix>m pursuing fcxmerly noncontroversial land management regimens wiAout obtaining a pennit

fixnn the U.S. Fish and Wildlife Service (USFW). Owners in fte warbler habitat area can no
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longer dispose of unwanted cedar, or develop property where such cedar exists, without USFW

approval. Edwards Aquifer landowners can no longer develop untapped underground water.

Furthermore, owners of existing wells face possible limits on water usage as the Texas water

laws have moved from the traditional capture doctrine toward a regulated adjudication system.

Variations of this kind of controversy have raged in selected areas as endangered

organisms have been identified. In many cases, landowners and lenders have anticipated lower

values that reflect restricted potential uses and an intensified degree of uncertainty. Theorists

argue that restrictions inevitably lead to a lower value for affected properties when they are

compared with comparable unaffected properties. Some environmentalists initially acceded to

that proposition as Samuel Hamilton ofUSFW declared, "The incentives are all wrong here. If I

have a rare metal on my property, its value goes up. But if a rare bird occupies the land its value

disappears".' Later, Hamilton implied that environmental regulations actually may have

enhanced land values.* This dispute about the effect of environmental regulation involves

market-determining influences at the most fundamental level and has prompted the emergence of

the property rights movement

Propert}' Rights, Highest and Best Use and Market Value

A strong property rights system within a well-functioning free market creates powerfiil

incentives for owners to manage their resources so as to maximize the market value of their

property.' Free market forces lead owners to enhance market value by increasing the potential

long-term contribution of their resources to the ends envisioned by prospective purchasers.

These contributions derive firom both the production of commodity-based and amenity-based

benefit flows. Because owners can gain the fruits of wise management under a strong property

rights system, rational individuals administer their property to maximize current returns and to

preserve future marketability.' These tendencies provide the foundation for the principle of

highest and best use, which serves as the most elementary standard of real estate valuation.

Market value derives from the array of current and potential uses open to property

owners. The developer purchases a pasture with the vision of a completed subdivision populated

by families demanding new homes. The rancher acquires a pasture to provide forage for the herd

that he or she envisions grazing contentedly in the afternoon sun. The fugitive from urban

N "tJ* -•'
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pressures sees a quiet retreat away from the city with a multitude of recreational possibilities and

perhaps an investment gain. A dispassionate investor views an asset that promises not only to

preserve his or her capital but also may return breath-taking gains.

To achieve ownership, the buyer must outbid all competing potential users of the land.

The owners with the most valuable uses set the price for land. Individuals are handed the reins

and allowed to guide their dreams into reality, secure in the knowledge that society, through its

property rights system, will ultimately judge the results by conferring vast gains or inflicting

punishing losses when the property is transferred. By mixing capital with land and

entrepreneurship, the prevailing owner may increase personal wealth and leave purchasers of this

improved land better off than before. This property owner either will be enriched for wise

stewardship or punished for foolish management practices.

Summarizing these possibilities, market value derives from the importance that potential

users attach to their visions of effective management For the market to efficiently guide users to

fulfill socially desirable goals, potential owners' expectations ofmanagement plans must be

secured by a reliable degree of certainty. If the outcome and rewards of prudent land

management and development remain in question, owners and potential owners have little

motive to press fonvard with improvements. By securing rewards for prudent management to

owners, property rights commimicate societal expectations and social values to both owners and

potential owners through market prices. Threatening the security of property owners' rights to

future benefits reduces the value that owners place on their vision for property use and,

consequently, reduces effective management effort.

To illustrate how uncertainty affects behavior, a hypothetical program designed to

provide benefits for indigent persons provides an example. The program seeks to ensure quality

transportation for indigent persons by requiring owners ofnew automobiles to provide rides for

homeless, unemployed persons at no cost Compared to the imemployed indigents, the car

buyers are wealthy and can afford to give a lift to a less fortunate individual. This seems just and

desirable, but such a policy would discourage new car purchases by making ownership less

desirable, especially if used cars were exempted.
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This policy imparts an underlying societal judgment that rights to a new automobile

ought not to be exclusively assigned to those who can and do buy the cars. Rather, it implies that

the disenfranchised should share in the wealth that society has bestowed on the owner and that

this policy quickly redresses the inequalities fostered by a market-oriented system. Implicitly,

the policy suggests that purchase of a new automobile is somehow less 'N'aluable" than driving

that old one. In the end, this policy would reduce the attraction ofnew car ownership, along with

the quality of total private transportation available to the economy. Changing potential owners'

expectations regarding future enjoyment of the object of their projjerty rights in this manner

would produce far reaching economic effects.

Property owners in the path ofESA enforcement efforts feel as though they face a similar

situation. The same lesson is communicated to the East Texas landowner when neighbors find

timber companies not interested in their marketable stimipage because red-cockaded

woodpeckers have taken up residence. What long-term message do owners of rugged Hill

Country properties receive when neighbors are prohibited from altering their acreage because

their land "may" be habitat for an endangered songbird? Furthermore, w^t impact has

imposition of a development fee to "mitigate" habitat destruction had on future investment?

Potential investors, those who have consistently provided products that are eagerly purchased by

the public, see each of these actions as moves that threaten to diminish or extinguish the reward

for risk-taking required to bring desired assets to the market.

Those pursuing the salvation of the environment view land-use decisions from the

perspective of a nonmarket participant They believe landowners are likely to use land in a

manner that will harm or destroy critical habitat for endangered creatures. Landowners also may

seek to drain swamps, fill lakes or attack the public welfare in numerous ways. From this

vantage point, these kinds of activity are so harmful that owners must be compelled, imder the

threat of imprisonment and fine, to refrain from such activities. Like raising marijuana, habitat

destruction is viewed as an attack on society's values and the government must apply police

power to forbid possible perverse activities. From this viewpoint, the market appears to have

failed to produce the socially desired ends and an invasive solution is needed to correct this

deficiency.

8
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These two vastly difTerent views of ESA and similar environmental regulations lead to

differing views of the impact on value resulting from regulation. Property rights advocates see

the regulations as poisonous intrusions in a well-functioning market Environmental advocates

regard the regulations as belated steps taken to protect the health of a beleaguered planet. From

these two conceptions, two opposite judgments of impacts on property value arise.

Anticipated Value Effects

As demonstrated above, environmental regulations affect property values by altering the

perceptions of typical market participants concerning the expected benefits of land ownership.

Suggestions that value has been enhanced conflict with assertions that values have declined in

the wake of regtilations imposed by the ESA. Both possibilities deserve to be examined.

Value Enhancement

ESA regulation could enhance the value of specific properties in two dimensions. First,

nonaffected property values could rise because of decreased competition from properties

identified as ESA habitat Second, values of affected properties could rise if critical habitat

designation makes properties more desirable to potential land buyers. These suggested market

developments are mutually exclusive as the following discussion makes clear.

The first case for value enhancement relies on the simple laws of supply and demand.

For a given level of demand for property, a marketable supply fixes the price. In the case of

land, the effective supply depends both on the physical quantity of land available and the portion

of the total that owners offer for sale.

For example, the amount of land within an hour's drive of Austin is fixed by the

geographic features of the region and the infitistructure available for the journey. Each acre is

potentially in the supply of developable properties and competes with all other acres having

comparable potential. In a normal market period, a proportion of that land will be offered for

sale. ESA regulation will result in a quantity of that acreage being removed from the total supply

of land available for that market because it will no longer be available for development For a

constant level ofdemand, a reduction in supply will produce an increase in price.
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The reduced aqjply scenario produces windfalls for non-habitat property owners, but

property containing habitat would likely decline in market appeal as a result of its presumably

reduced utility. For prices to rise across the entire market, values for these nondevelopable tracts

also must increase. ESA sharply curtails any activity in areas with habitat; even grazing and

fence building could be limited. Thus, the land would appeal to fewer buyers as potential

investors and agricultural producers would find the acreage less desirable.

To engender a price rise for affected properties, ESA restrictions must appeal to a pool of

potential buyers that gains satisfaction from owning habitat properties. Such purchasers likely

would be committed environmentalists who draw satisfaction from the understanding that

surrounding properties with habitat also would remain undisturbed. To offset potentially reduced

demand inspired by ESA restrictions, these buyers would be needed in sufRcient numbers to

offset defections by potential buyers who were discouraged by ESA.

If this two-pronged rising market were to develop, maricet participants would note an

increased presence of the new buyer and push by developers to acquire non-affected acreage.

Furthermore, in aggregated statistics, overall prices should rise with sales volume remaining

steady or increasing.

Value Diminution

ESA regulations reduce the appeal of affected properties for many potential users. By

prohibiting the 'taking" of endangered species and defming "take" to broadly include nearly all

contemplated activities on the land, ESA severely influences land-use decisions.^ Cattle raisers

are prohibited from making improvements that will enhance their profit. Developers are

enjoined from realizing the vision of a new community rising fix>m the soil, or they are faced

with increased costs due to mitigation fees that result in a competitive disadvantage and increase

the overall risk of their project

Supporters ofESA point out that "more than 99 percent of all projects do go forward,"

after USFW offered "reasonable and prudent alternatives" to allow projects to proceed (Facts

About the Endangered Species Act). However, this document, distributed by the Department of

the Interior but not listing an author or publisher, does not address another troublesome aspect of

10
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the ESA process. The phenomenon of regulatory lag and the attendant capital costs incurred as

owners await official action are completely ignored by this unidentified document. Furthermore,

costs of surveys and consulting fees paid by landowners are not mentioned as important faaors.

Property owners judged to have ESA habitat will also likely be required to pay mitigation fees or

acquire habitat to be set aside to replace habitat that is destroyed by their management plans.

These items add to the expense of operating a successful property even, when the envisioned

development is a simple fence.

Furthermore, the time required to obtain permission for particular management activities

is unknown, and observers have suggested that decisions handed down by USFW appear to be

inconsistent from one property to another.* Regulatory lag, coupled with inconsistent patterns of

judgment, creates considerable imcertainty, expanding the risk of owning and managing land.

Investors could perceive a greater level of risk associated with land ownership for all kinds of

land. These negative factors discourage potential buyers and thereby decrease demand for land.

When pools of potential bidders abandon the market, demand pressures ease and prices

tend to soften. Those buyers who are committed to purchase continue to buy, but new entrants

hesitate, waiting for resolution of this uncertain state. Reduced competition on the demand side,

with a constant level of stipply on the seller's side, leads to reduced prices and a falling level of

activity. At first, prices tend to hold or even increase wWle volume drops. The market is

faltering and the marginal trades fail, while transactions on quality properties move to

completion. The bottom of the distribution vanishes, and the median or average price moves up.

Later, maricetwide weakness reduces median prices. The falling price scenario conforms to this

kind of market dynamic.

11
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Indications of Value Impact
Evidence of the impact of value transfonning events emerges in a market after the event.

Individual decisions of market participants proceed under a cloud of uncertainty surrounding the

event Outcomes of those decisions merge in the flow ofcommerce and reflect myriad potential

value-altering influences. Only the passage of time provides an accumulation of evidence to

measure the effect of the shock to the market system.

Analysis of sales ofcomparable properties provides a revealed market valuation ofthe

influence in question. The ideal measure ofthe impact ofESA could be reached by analyzing

sales of properties subject to restriction against properties free of the restrictions over a

sufficiently long period. Multivariate analysis could conflrm the existence of an effect and even

provide a measure of its magnitude. Unfortunately, no pool of data with sufficiently detailed

information about property characteristics could be located within the time frame of this study.

Therefore, it was necessary to seek secondary indicators of value influences.

Brokers' Opinions

Opinions of informed market participants and observers provide an initial clue to maiket

trends when a potentially market-altering event shocks an area. The Real Estate Center at Texas

A&M University conducted a survey of 6,000 real estate brokers who were chosen at random

from a pool of agents who devote more than 50 percent of their time to some real estate activity.

This state-wide survey included areas afTected by the listing of the golden-cheeked warbler and

red-cockaded woodpecker as well as 67 other endangered species listed in Texas and produced

1 ,227 usable responses. Respondents were asked to provide their opinions regarding the effect

ofESA on land values of affected properties. The stirvey allowed respondents to indicate

whether ESA effects had increased property values, left them unchanged, decreased them or

remained unknown. Furthermore, respondents were asked to indicate the percentage change that

had occurred, during the past ten years, in volume of sales and property values directly associated

with ESA. Finally, they were asked to forecast ESA price-related impact expected in the next

five years.

12
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State-wide results indicate that brokers are split on their judgment of the ESA's effect on

sales volume. Most respondents (84 percent) either indicated no change or unknown for the

effect on built-up urban real estate. However, sizable minorities (40 to 45 percent) indicated a

perceived dip in volume as a result of the ESA during the past five years for develop>ed vacant

land, urban fringe land and transitional rural land. Few respondents had observed increases in

sales volume (0.6 to 3.0 percent). These results lead to the conclusion that as a group, brokers

appear to be largely uncertain about the effect of the ESA on sales volume. However, sizable

minorities have discerned declines in value associated with ESA. Furthennore, those minorities

are located in areas where the act has attracted the greatest attention, leading to the conclusion

that the effect is uneven across Texas.

Most of the value loss indicated in the survey concentrated on the urban fringe and

transitional land groups. The largest median value change estimates for these groups centered in

the Texas Hill Country (40 percent overall decline for urban fringe and 30 percent decline for

transitional lands) and the northeast comer ofTexas (35 percent for urban fringe). These areas

are noteworthy as areas with habitat for the golden-cheeked warbler and red-cockaded

woodpecker, respectively. Additionally, panelists indicated estimated declines ranging between

10 and 20 percent for farmland and rangeland statewide. Finally, respondents forecast state-wide

median declines (12.5 to 25 percent) in value for affected properties during the next five years.

The report concludes:

Time will reveal the extent of aggregate property value impact from the ESA.

Texas brokers who are active in the maricet believe that the impact has been negative and

will continue. While a few respondents indicate that property values have risen, the

majority either do not know the impact or believe that values have declined.

Although this reported evidence does not demonstrate a verifiable effect associated with ESA, it

does indicate that a consensus among brokers foresees vtilues falling because of the act

Property Tax Evaluation Adjustments

Property value serves as the primary index of local taxation in Texas, and landowners

typically seek to keep the assessed values of their properties at the lowest possible level.

13
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Although many tax bills for agricultural land are based on productivity values in agricultural use

rather than the taxable market value, even owners of land taxed on agricultural use values have

an incentive to keep market value estimates for these properties low to limit the potential

rollback tax." For much of the land impacted by ESA, agreements between assessment

authorities and the landowners are the first point where negotiated valuation adjustments j^jpear.

In 1994 owners requested valuation reductions for properties affected by a variety of

endangered species including: golden-cheeked warbler, cave invertebrates, the black-capped

vireo, miscellaneous other restrictions and the restrictions associated with the "Save Our

Springs" program. According to the Travis County Central Appraisal District (CAD), 1994

adjustments were applied to 897 properties totaling a 43 percent reduction from the initial market

values. By this estimate, these environmental restrictions resulted in a $74 million reduction in

taxable market value as shown in the following table.

Effects of Endangered Species Habitat

on Travis County Taxable Market Land Values
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EfTects of Endangered Species Act on Taxable Market Values

For AfTected Properties in Travis County Texas - 1994

Property Type
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This official state study of appraisal records indicates that Travis County appraised values

tend to approach mariet value, on average, and that those appraisals have an acceptable level of

accuracy that exceeds others in the remainder of the state. Thus, the Travis County CAD staff

has demonstrated a high degree ofknowledge and skill in estimating property values for taxation.

While this evidence does not conclusively demonstrate a substantive negative impact from ESA.

it does contribute to the mounting numbers of informed real estate market participants

anticipating value declines for some properties in the wake of ESA designations.

Land Value Studies Information

Analysis of land price data maintained by the Real Estate Center'^ could provide

information in either of the two dimensions expected to reveal ESA's impact on value.

Specifically, the data could evidence land value impact if either unexplained sales volume or

price changes occuned while ESA was an issue in land markets. However, information in rural

land sales studies conducted by the Center neither conclusively confums nor denies ESA effects.

Land prices in the most likely affected areas (Austin, Waco and the Edwards Plateau-

South) increased from 1992 to 1994, but the sales volume may have decreased in the Austin-

Waco areas. The price increases appear to contradict foreseen negative effects. However, the

expected negative efiFects may have occurred on affected properties with the declines being

swamped in market-wide data where disproportionate numbers of unaffected properties sold.

Although the recorded price increases do not confirm expected price declines, neither do

they effectively refute the forecast of substantial negative effects for ESA. The anticipated

negative effect simply may not have appeared as a market-wide, price depressing influence for a

variety of possible reasons. First, observers indicate that the most visible influence arising from

ESA on affected properties appears as buyer avoidance. If buyers are indeed shying away from

properties that they deem at risk for curtailed use, transactions moving through the maricet would

contain fewer sales of affected properties. Furthermore, strong demand for land in areas that

contain affected properties would be concentrated on fewer remaining unaffected acres, driving

16
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Trends in Texas Rural Land Prices 1992-94
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up prices for those tracts. Second, buyers might anticipate that the markets will overreact to any

stigma associated with environmental conditions. Such buyers would purchase, believing that

future prices for such lands are likely to be much higher than today's prices after the public and

the markets have adjusted to restrictions. Finally, buyers may not have been fully informed of

the effects ofESA during this period.

Inspecting the total numbers of sales for land market areas (LMAs) 10, 25 and 26 indicate

a steady volume in LMA 10, the Edwards Plateau-South (see Appendix for a map of LMAs).

Observers in that market suggest that some current buyers are indeed speculating that the raging

controversy over water rights in the area will provide them with a legally proven and possibly

marketable water right Given that potential motivation, a steady or even rising sales volume

could be expected.

However, sales volume in LMAs 25 and 26, Waco and Austin respectively, increased

from 1992 to 1993 but have fallen in 1994. The preliminary 1994 volume statistics for the

Austin area (Blacklands-South LMA 26) indicate a substantial lag behind the volume posted in

1992 and 1993. Although the high level of sales in 1993 probably occurred because of several

extraneous factors, the apparent decline in 1994 volume may partly be the result of buyers

avoiding land that they believe may be subject to ESA regulation.

This analysis indicates that aggregated data do not represent land prices or values of

particular classes of properties but, rather, the statistics provide a general guide to land market

developments. Only further studies of individual data for specifically affected properties will

confirm or deny the expected ESA effect on rural land values. .

Balcones Canyonlands Conservation Plan (BCCP)

Travis County has proposed to cooperate with the City of Austin and USFW to obtain a

regional Section 1 0(a) permit, the permit required to develop land where warbler habitat could be

incidentally taken. Participants in this plan could develop their land under the regional permit by

paying a fee to mitigate habitat destruction. Presumably, opting into this voluntary plan would

cut short the regulatory delay required to obtain an individual permit and reduce the overall cost

18
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to the landowner. Proceeds gained from the imposed fee would be used to acquire additional

habitat as part of a permanent preserve.

Mitigation fees became necessary when Travis County voters balked at publicly fiinding

land acquisition required for the preserve. The amount of the fees causes out-of-pocket expenses

to current owners and indicates the effect such fees may have on their overall wealth. The April

19, 1995, version of this proposed plan imposes a fee of $5,500 per acre for development of

acreage with golden-cheeked warbler or black-capp)ed vireo habitat. Additionally, owners of

vacant platted lots would be required to pay $1,500 before building a home on the property.

Although routine farming and ranching practices would be exempted, activities requiring

clearing would incur a $1,500 per-acre clearing fee for each improvement. For example,

building a bam would require a fee payment. Furthermore, the fees are based on an assumed

average land cost of $5,500 per acre. If land prices rise, the fees also could increase.

If this plan is put into effect, owners of undeveloped acreage would see their market value

fall by the amount of the fee." The downward adjustment may be even larger than the fee itself

when the time value of money is considered. Because the fee is an expense incurred before

development begins, it requires capital outlays at the beginning of development activity. Thus,

developers would incur the cost of capital invested in the fee as an expense during the

development period until sales had recouped that investment. Thus, the process is fraught v^th

uncertainty both relating to dollar cost and to the opportunity cost of time delays.

The final incidence of the fee would depend on an owner's ability to pass the fee along to

final users. The ability to shift the fee to final users is directly related to the supply of competing

lots that are not subject to the added expense of the fee. If a development is unique and there is

effective demand for the lots, developers could recoup all of the fees paid. However,

developments lacking some compelling unique feature will be forced to compete with similar

properties. Owners of non-unique properties in highly competitive markets will incur all or

nearly all of the mitigation expense. The degree of shifting depends directly on the degree of

competition in the market.

Although the area west of Austin in Travis County is uniquely attractive, homeowners

can choose from alternative developments. Owners of properties in this area may be able to
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shift some of the mitigation costs to others. Because of competing properties in the market, most

owners of nontransitional, agricultural land likely will absorb all of the expenses resulting from

mitigation fees. The degree of this potential shifting remains unknown. Future studies should

explore the impact of these mitigation fees in an analysis of the fmancial attributes of the

development process.

Conclusion

Although direct evidence of prices paid in areas substantially affected by ESA in Texas

remains inconclusive, the consensus among Texas real estate brokers expressing an opinion

points to some value declines associated with restrictions accompanying the act. Reacting to a

perceived reduction in potential use, these brokers estimated that substantial declines in value

ftt>m ESA impacts already have occurred.

The uncertainty surrounding land impacted by the ESA is perhaps the most troublesome

element of the ESA controversy. Owners and potential buyers simply cannot know whether

particular properties host an endangered specie or possibly could support such a creature at a

ftiture date. Furthermore, restrictions on use or the prospect of restrictions contributes to this

disturbing climate of uncertainty. Potential buyers foresee possible bans on currently typical

land uses and the likelihood of lengthy delays in obtaining permits to pursue their plans for the

property, plus the possibility of consulting fees and mitigation expenses. Finally, the practice of

exacting mitigation fees in return for issuing permits adds the specter of an imanticipated and

unknown cost to management plans. The combination of mitigation fees and regulatory delay

could cause expanses of market areas to become imattractive to buyers, hi typical maricets, these

kinds of factors routinely translate into reduced offers and, ultimately, value losses for owners of

affected properties."

In sonae areas, buyers appear to be speculating that current problems will be resolved and

values will increase, especially in the Edwards Aquifer area west of San Antonio. This

speculation appears to have boosted market-wide value indicators. This kind of price support

could evaporate as rapidly as it has appeared should the market development path envisioned by
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the speculators fail to appear. Prices would likely plummet as demand atrophied and values

lagged.

The evidence presented here is sketchy, precluding an outright conclusion about the

magnitude of the value-related effects of ESA. Nevertheless, information gleaned in examining

the ESA controversy in Texas does justify cause for concern about the integrity of lenders'

collateral base. For example, market obseners in the Travis Count>- area cite the likelihood that a

substantial acreage already has been adversely affected by ESA. Therefore, lenders should be

concerned about this impact of the act on their collateral base.

Analysis of the Travis County assessments reveals that the most heavily affected

properties, in dollar terms, are likely to be urban fringe properties and vacant lots. The degree of

risk associated with investment in those properties has unquestionably increased and lending

policies may need to reflect that fact. However, the reduction registered on purely agricultural

properties points to a sizable decline as well. This lesser proportionate decline may prove to be

especially troubling for lenders' collateral, particularly if the effect persists over a broad e^qunse

ofteiritory.

The BCCP program, ostensibly designed to facilitate development west of Austin,

provides an indication of the costs associated with ESA in that region. Ifthe assumed land vahie

cited in the plan is correct, landowners will incur mitigation fee expenses equal to the value of

their propert>'. Any subsequent purchaser surely will consider that potential cost before making an

offer. Such a fee structure probably will have a substantial negative effect on land values in the

region.

To systematically gauge the extent of the ESA problem, lenders should undertake a

broadly based, intensive study to identify affected and nonaffected properties. This analysis

would allow lenders to establish the indicators ofESA habitat and identify its value-related

effects. This kindof study would require extensive data sets ofcomparable sales but would

provide the best indication ESA value effects. The study should be geografdiically diverse to

include areas with few problems as well as the highly contested regions. In addition, lenders

could examine the impact of specified BCCP mitigaticm fees on land values for various classes of

property and property owners. By systematically evaluating the potential impact, lenders can

obtain a more accurate measure of flie possible threat to fteir collateral base.

21



974

Notes

'Lucas V. South Carolina Coastal Council, 1 12 S. Ct (1992)

^Guidry, Krisandra A. and A. Quang Do. "Appraisal Assignments Involving Endangered

Species." AppraisalJournal. 62(January 1994): 98-102.

^Carpenter, Betsy. "The Best-laid Plans: Habitat Conservation is not Nearly as Simple or

Rational as it Sounds." U.S. News & World Report, Oct 4, 1993: 89-93

Hamilton, Samuel. Remarks Delivered to Faculty Al TexasA&M University. August 30, 1994.

Randall, Alan. Resource Economics: An Economic Approach to Natural Resource and

Environmental Policy. Grid. Columbus, Ohio. 1981.

*Demsetz,H. "TowardaTheory of Property Rights." i4mmcon£conoOT/c/?ev/ew. 57(May
1967: 347-359

^Meltz, Robert. The Property Rights Issue. Congressional Research Service The Library of

Congress Report CRS 95-200 A. Washington D.C. January 20, 1995.

*The Nature Conservancy. The Workings ofthe Endangered Species Act: A Summary ofOur

Findings, from a Report to Board of Governors. Arlington, VA. Fcbriiary 8, 1995.

'jones, Ted C. et al. "Impact of the Endangered Species Act on Texas Real Estate". Tierra

Grande. Real Estate Center, Texas A&M University. Summer 1995.

'"Jon^ Ted C. et al. "Impact of the Endangered Species Act on Texas Real Estate". Tierra

Grande. Real Estate Center, Texas A&M University, Summer 1995.

"Gilliland, Charles E. Guide to the Texas Property Tax System. Real Estate Center Pub. No.

678. Revised 1992.

'^Travis County Central Appraisal District. Environmentally Impacted Land Taxable Values

Data. Supplied from 1994 tax roll.

'^Comptroller of Public Accounts. School & Appraisal Districts
'

Property Value Study 1994

Preliminary Report. Austin, TX. Tax Publications #96-305. February 1995.

'^Gilliland, Charles E. Texas Rural Land Prices 1993. Real Estote Center. Texas A&M
University. College Station, TX. Forthcoming.

22



975

'^Travis County Commissioners Court. Balcones Canyonlands Conservation Plan (BCCP)

Shared Vision. Draft version. Austin, TX. April 19, 1995.

'*Blake, Daniel R. "Property Tax Incidence: An Alternative View." Land Economics. 55(Nov

1979): 521-531.

'^Guidry, Krisandra A. and A. Quang Do. "Appraisal Ar'.ignments Involving Endangered

Species." AppraisalJournal. 62(January 1994): 98-102.

23



976

Appendix

ZA



977

Texas Land Market Areas

SoBfce Rett EsttU Ccnttr at TtaatA&M Unhrenity
25



978

Statement of Eluot Parks, Vice Chairman, San Diego Association
OF Governments

Good morning, Chairman Kempthorne and Committee Members. I am Elliot

Parks, Deputy Mayor of the
city

of Del Mar and Vice Chairman of the San Diego
Association of Governments (SANDAG). I work as the Director of one of San Diego's
many biotechnology centers in San Diego.
On behalf of SANDAG and the nearly three million residents of the San Diego

region, I thank you for the opportunity to offer public testimony before this pres-
tigious panel.

I will:

(1) Briefly describe the San Diego region, emphasizing its habitat characteristics;
(2) Summarize the habitat conservation planning activities in the region; and
(3) Identify for your consideration modifications to the Endangered Species Act

that would improve the future of habitat conservation planning.
First, the San Diego region is the area south of the urban sprawl of southern Cali-

fornia.

Open space and habitat are important to the residents of our region. We are es-

sentially geographically isolated. On our northern boundary is the Camp Pendleton
Marine Corps Base. We have mountains and desert to the east. The Pacific Ocean
is our temperature control to the west. And we share an international boundary
with our neighbors to the south in Mexico.
Of our 4,200-square-miles (equivalent to the entire State of Connecticut), more

than 90 percent are open pace, agriculturtil, parks, water, or undeveloped land. We
have a lot of open space! A vast majority of our residents and our one million hous-

ing units are concentrated in the western one-third of the region along the coastal

plain. The eastern two-thirds is largely undeveloped and primarily owned by the

Federal, State and local government.
Open space and habitat are interwoven into our economic well being. Businesses

and industries come to San Diego because many view us as an important entre-

preneurial center, but also to enjoy our quality of life. The dry, mediterranean cli-

mate and the abundance of open space make it a nice
place

to be "outdoors." I would
be remiss as the Deputy Mayor of a coastal city, Del Mar, if I didn't emphasize the

importance of our wonderful shoreline and beaches to the economy, especially the
visitor industry.

First let me focus on two needs that are pressuring the San Diego region.
The first is a need to protect a rapidly dwindling supply of natural resources. The

San Diego region has a vast array of habitats that you literally can experience in

one hour's drive time—from lagoons and estuaries along the shoreline, to coastal

plains and mesas, to the foothills and mountains, to the deserts in the eastern por-
tion of our county. It always seems to come as a surprise to people, but the San
Diego region has more rare, threatened, and endangered species than any other

county in the continental United States.
The second is a need to insure our economic well-being. The San Diego region will

grow by over a million people and a half million houses and jobs during the next
20 years. This growth will consume over 200,000 acres of open space, much of it

on our urban fringes, where our valuable habitat is most abundant.
Are these two needs irreconcilable? Can we preserve open space, yet still provide

land to assure our economic growth. The San Diego region says—^yes! The way we
have chosen to resolve these issues is through large scale, multiple-habitat, mul-

tiple-species, multiple-jurisdiction conservation planning. However, we need your
counsel and assistance to give us the edge that will increase our chances for success.

The entire 4,200-square-mile San Diego region is covered by three habitat con-
servation

plans,
which are divided into north, south and eastern subareas.

Although each planning program reflects its own unique and special conditions,
thev share a number of common attributes that I want to emphasize.
Each plan encompasses multiple-habitats, multiple-species, and multiple-jurisdic-

tions—dunes and beaches, chaparral, grasslands, woodlands and forests, riparian
and wetlands, 19 local governments, and a host of Federal and State agencies are
all covered by these plans. The final plans could protect over 90 species and include
all our residents.

The plans cover both listed and unlisted species. It is important to deal with
threatened resources before they are at the edge of extinction, when the options are
limited and when the solutions are much more expensive.
We need to avoid the current approach of listing on a species-by-species basis.

The plans have included all 19 local jurisdictions and Federal and State agency
participation from beginning to end. It is not acceptable to have a last-minute "hit"

from Federal and State agencies. We have completely integrated our efforts with the
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State of California's Natural Communities Conservation Program. However, our

plans will cover more than the coastal sage communities that are the focus of the

State's efforts.

The habitat conservation plans are being developed with extensive advisory com-

mittee participation. The committees consist of representatives from virtually every

possible interest group—environmentalists, builders and property owners, commu-

nity groups, farmers, and local, State and Federal agencies. Political leadership has

come from the Mayor of the city of San Diego, Susan Gk)lding, for the southern plan
and from SANDAG for the northern plan.
One key objective of the plans is to provide "certainty." Certainty means different

things to different people. To the environmentalists, it means the certainty associ-

ated with preserve systems that will protect a biologically sound ecosystem. To the

business community, it means the certainty associated with knowing what areas can

proceed with development, knowing where the mitigation can be provided, and

knowing what species are covered so they won't be "surprised" with future listings.

To local government, it means the certainty associated with being able to proceed
with public infrastructure improvements in a more responsive and timely manner.

The plans are being built on scientific and biologically sound approaches that pro-

vide for the integration of land use and economics. It is important that the preserve

system works as an integral part of the region's land use and economy. It also must
be based on sound biology. Our habitat conservation programs are widely viewed

as models for how the Endangered Species Act could be more rationally structured

and implemented.
The habitat plans are important to the region's economy. Water availability,

waste disposal, and transportation are traditional examples of elements critical to

the region's economic prosperity. However, we are, in effect, attempting to treat

habitat as another significant element of the region's infrastructure. We need this

habitat infrastructure to ensure sustainable development and to preserve our qual-

ity of life which attracts the work force necessary for us to continue to compete in

global markets.
The last part of my testimony focuses on changes in the Endangered Species Act

that would improve the future of habitat conservation planning in our region.

1. The Act should encourage multiple-habitat, multiple-species, and multiple-juris-

diction-based conservation planning. Protection of extensive habitat systems
should be made sufficient under the law to preclude additional single species

requirements. These changes should promote the ability to deal with both pre-

listed and listed species based on habitat coverage, and provide greater flexibil-

ity to add additional covered habitats/species as warranted. This step would

provide greater certainty to the private sector and local governments. It would

also avoid the uncertainty and costs directly associated with the current spe-

cies-by-species approach.
2. The Endangered Species Act should encourage plans that are built on science,

integrated with local economic and land use considerations. The plans in the

San Diego region contain such an integration. These objectives are not irrecon-

cilable.

3. We need more flexibility in the ESA to allow for phased implementation, not

all the funding should have to be assured before permits are issued.

4. The Endangered Species Act should be revised to return land use controls to

the local communities. Commitments to protection of natural resources and im-

plementation of the habitat conservation plans at the local level should be en-

couraged.
5. It is time for a new partnership, where we implement these plans jointly and

eliminate costly and adversarial approaches of the current regulations and

processes.
6. The Federal and State government should provide a commitment to regional

conservation planning and implementation. Our efforts, after all, is a signifi-

cant contribution to the preservation of our national heritage. The local/State/

Federal partnerships that our plans have developed should be used as a guide
for cooperation from the earliest planning stages through implementation,

management, and operation.
Our funding strategy calls for collaboration at two levels: (1) local, State and Fed-

eral, and (2) public and private. Although the programs will be implemented incre-

mentally, SANDAG recently committed nearly $5 million to acquire the key prop-

erty in the preserve area from mitigation funds for needed transportation improve-
ments. Local governments especially the city of San Diego have invested over $5

miUion of their own funds to prepare these plans and recognize the need to continue

this commitment through implementation.
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The road ahead won't be easy. A number of important issues need to be resolved,
especially financing. Eventually, it appears that a local funding strategy to match
Federal, State and private funds will be needed. It also appears probable that this

financing step may require a vote of the
public.

Our region is ready to assume our
fair share of responsibility, but we need your resolve and collaboration through
changes in the Act, and your continuing commitment through all the implementa-
tion stages. These plans are important to me as a representative of all the cities

and County in the San Diego region but also to me as a business representative who
wants both economic prosperity and quality of life.

Again, thank you for this opportunity.

Attachments:

1. MSCP Executive Summary
2. HCP Status Report
3. SANDAG Information Bulletin
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A Habitat Plan for
Greater San Diego
Tne Multiple Species Conservation Program (MSCP) is preparing a plan to protect

sensitive plant and wildlife habitats in a way that can accommodate development

necessary for the economic health of the region. A draft of this plan is now available

for pubPic leview'and comment.

M SCP is a cooperative eflfbn between the City ofSan Diego, the County of San

Diego, the cities of Santee, Poway, and Chula Vista and other jurisdictions in the

southwestern portion of the greater Sari Diego region, state and federal wildlife

agencies, other special purpose public agencies, and representatives of the land

development industry and environmental organizations.

1 he program is evaluating the quantity and quality of remaining habitat in a 900

square-mile area from the San Dicguito River Valley south to the U.S./Mexico

border and fi-om the Pacific Ocean east to the community of Alpine. The Draft

MSCP Plan proposes to establish a 197,106 acre habitat planning area. When the

draft plan is finalized and approved, some land in that area will be set aside for

preservation.

Why a Habitat Conservation Plan?

The current process of coordinating land development and resource protection is fragmented

and frustrating for all parties. The Draft Multiple Species Conservation Plan would improve the

process of habitat conservation while simplifying regulations governing land development.

1. The habitat conservation plan would protect exisdng natural habitats and endangered species while accommo-

dating development necessary for the economic health of the region.

2. EflForts to protect San Diego's natural habitats in our open spaces would also help protect quality of life and

property values.

3. The plan is a proactive and cooperative planning effort at the local lev?1 that overall would reduce the need for

endangered species aa regularion by federal and state goverrunents on individual property owners in the region

studied by MSCP.

4. Developers and individual property owners would benefit from an orderly system of dealing with habitat issues.

Currendy each property in open habitat areas must undergo individual review by state and federal agencies to

determine impacts on sensitive habitat and endangered species. The preserve system would assure sensitive

habitats and endangered species would be protected in the region and orderly development could proceed.

3. Endangered species and sensitive habiuts would be preserved.



Who Developed
the Draft Plan?
Two separate comminccs provided

input to the consultant team that

developed the Draft MSCP Plan:

MSCP Working Group-consist-

ing of representatives of the Cities

ofSan Diego, Qiula Vista, Poway,

andSantee; the County of San

Diego; state and federal wildlife

agencies; other special purpose

public agencies; and representatives

of the land development industry;

and environmental organizations.

MSCP Policy Conuninee-a

representative group of elected

officials from the City of San Diego,

County ofSan Diego, and other

affixted local cities.

Your Comments Are
Sncoureged!
Year itircKst in itvicwiag the Draft

MSCP Piatt is gttady appreciated.

T^K puUic review period will end

on May 3fO, 1995- Your cotaxoxats .

on tb; draft plan mxf he sent to:

Cft(nm«no

Draft MSCP Pbn
<Si!6 Cky ofSott tHego
tiOO B Street, Suite 500

&wDk^,CA 92I(
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Summary of the Draft Multiple
Species Conservation Program Plan
1 he Multiple Species Conservation Program is studying approximately 900-

square- miles in southwestern San Diego County, including the City ofSan

Diego, 10 additional city jurisdictions and portions of the imincorporated

County. Approximately 41 percent of the study area is developed and five

percent is agricultural land. The remaining 54 percent is vegetated with 18

types of native habiut. Most of these habitats are considered by federal or

state regulatory agencies to be sensitive or rare.

oan Diego County has nearly 100 plant and animal species that are either

listed or proposed for listing as threatened or endangered. This is more than

any other county in the continental United States. Ifadopted, the Draft

MSCP Plan would preserve a majority of these species, reduce the likelihood

that any future
listings would be necessary, and, by doing so, significantly

reduce the potential adverse effeas that future listings could have on our

region's economy. Here's what's in the djaft plan:

1. An aiudysis of the natural habitats in the 900-square-mile area studied by

the Multiple Species Conservation Program.

2. A plan to create a preserve within a defined Multi-Habitat Planning Area

through a partnership between £cderal, sure, and local agencies and

private property owners. Local jurisdictions would review and approve

projects that are consistent with the plan while federal, state, and local

governments would commit land and/or money for acquisition of land.

3. Proposed guideUnes on land use regulations and project mitigadon to

assist local jurisdiaions in guiding development of lands within the area

studied by MSCP

4. An affordable financing and acquisiuon strat^ which equitably spreads

costs among all beneficiaries.

J, Recoiimiendarions for long-term management and monitoring of the

preserve system and guidelines for which land uses in and near the

preserve arc compatible.

O. An economic impaa analysis of the proposed conservation plan.

How to Obtain More Information
1. Send for a copy of die MSCP Plan Executive Summary (21 pages).

The executive summary will give you a broad overview of the draft plan and may be received at no cost by

mailing the atuched post card or writing to: Draft MSCP Plan, Executive Summary, 600 B St., Suite 500, San

Diego. CA 92101.

2. Review a copy of the Draft MSCP Plan (230 pages).

Ifyou need more details after reading the executive sununary, read the Draft MSCP Plan in its entirety. Copies

of the draft plan can be reviewed at libraries ih the greater San Diego region. The Draft MSCP Plan is also

available for the cost of printing and shippit^. To obtain your copy, send a check in the amount of $35.00

payable to "City Treasurer" c/o Draft MSCP Plan, 600 B St., Suite 500, San Diego, CA 92101.

D. Call 570-1099 to reach a 24-hour MSCP Information Line for current information about the Draft MSCP
Plan approval process and how to obtain more information.

4. Information about MSCP is accessible on the Iiitemet at URL http://www.sainiet.gov for individuals with

browsers capable of accessing the Woridwide Web.

7M( information is avmlaUa in attematlve formats upon request
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MULTIPLE HABITAT/SPECIES CONSERVATION PLANNING
IN THE SAN DIEGO REGION

The San Diego region contains rich and diverse biological resources, many of which cannot be

found anywhere else in the United States. These resources are important to the region's quality

of life from economic and environmental perspectives.

The federal government has identified over 300 plant and animal candidates for endangered

species listing within the region. However, San Diego continues to grow. The land needed to

accommodate this growth creates competition for these resources. The haLiiat conservation

programs are designed to resolve these conflicts and prevent them from occurring in the future

by planning for the region's economic and habitat conservation needs at the same time.

Habitat conservation planning in the San Diego region has become an accepted way to resolve

conflicts through consensus building with environmental groups, public agencies, private

landowners, and developers. While some planning efforts in the rest of Southern California

focus on the California gnatcatcher and its coastal sage scrub habitat, the efforts in the

San Diego region are designed to meet multiple habitat and biological diversity objectives by

providing plans for a range of habitats and species both listed and unlisted.

Natural Communities Conservation Planning (NCCP>

The State of California has initiated a habitat conservation planning process that concentrates on

the conservation of larger units of land and emphasizes planning for environmental systems. The

pilot effort focuses on the coastal sage scrub habitat of the coastal California gnatcatcher in

Southern California. The program is designed to address a habitat type of several species, rather

than focusing on the one species at a time.

The State of California signed an agreement with SANDAG, the City of San Diego, and the

County of San Diego. Through this agreement the State recognizes the programs sponsored by
these agencies as on-going multi-species plans under the Natural Communities Conservation

Planning (NCCP) guidelines.

Multiple Habitat/Species Conservation Planning in the San Diepo Region

The San Diego Region has three major multiple habitat/species conservation efforts underway.
These programs are designed to protect key habitat areas and wildlife corridors and meet the

requirements of the federal and state Endangered Species Acts in a manner that addresses land

use and economic objectives of the region. Lands which contain critical biological resources are

being identified, and plans are being developed for conservation areas and wildlife corridors.

Each effort is individually tailored to its specific area; yet, they are being coordinated to avoid

duplication and will be linked to create a regional habitat conservation system. These three

programs are summarized on the following pages.
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1. The Multiple Species Conservation Program (MSCP) is a comprehensive habitat

conservation planning program which addresses muUiple species habitat needs and the

preservation of natural communities for a 900 square mile area in southwestern San Diego

County. The MSCP addresses the potential impacts of urban growth and loss of natural

habitats, and develops a plan to mitigate for the loss of plant and wildlife species and

habiut due to the direct and indirect impacts of fiinire development of both private and

public lands.

The MSCP creates a new process for the issuance of federal and state permits and other

authorizations under the state and federal Endangered Species Acts and the Natural

Communities Conservation Planning Act of 1991. The MSCP will allow the twelve

participating local jurisdictions to maintain development flexibility by proactively planning

a regional preserve system which can meet future public and private project mitigation

needs.

The Draft MSCP Plan was circulated March 2, 1995. The Plan is currently being

reviewed and considered by the public and elected officials. The Draft MSCP Plan

proposes a 164,000-acre preserve, including 93,000 acres of private habitat lands, and

would protect 87 species from extinction if adopted.

2. The Multiple Habitat Conservation Program (MHCP), similar to the MSCP, is a

comprehensive program designed to meet the habiut needs of some 90 target species

within natural areas of northern San Diego County. The program is being undertaken by

a consortium of local, regional, and special purpose agencies formed in 1991 to exchange

information on land planning issues and coordinate the preparation of local conservation

plans. The program is being managed by the San Diego Association of Governments

(SANDAG).

Funding comes from the ten north county local jurisdictions, public facility providers and

the federal government. The goal of the MHCP is to develop a plan providing for the

conservation of state and federally listed threatened and endangered species and other key

species and their habitats within the MHCP study area. The smdy area covers

approximately 1,029 square miles, including Camp Pendleton which is a 134,000 acre

Marine base.

A Biological Core and Linkage Area (BCLA) map has been prepared to identify key

biological areas and show how they can be linked. Currently, a focused planning area is

being developed. This area takes into consideration land use plans and ownership patterns

as key components of the preserve system. When the biological and fiscal analysis is

complete, a Draft Plan for Public Review will be circulated. The plan adoption process

will begin in early 1996. Additional steps have been taken to develop a public outreach

program in coordination with the MSCP and MHCOS.

3. The Multiple Habitat Conservation and Open Space Program (MHCOS) is a

comprehensive planning program created for the unincorporated area of eastern San Diego

County. The unincorporated portion of the County covered by the three programs contains
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3,580 square miles, with 2,300 of that in the MHCOS and the remaining 1,280 square

miles divided between the MSCP and the MHCP.

The goal of the MHCOS is similar to that of the MSCP and MHCP, which is to develop

a plan providing for the conservation of state and federally listed threatened and

endangered species and other key species and their habitats. One other goal of the

MHCOS is to interface with the federal and state landholdings in the Cleveland National

Forest, Bureau of Land Management and the Cuyamaca Rancho and Anza Borrego Desert

State Parks. As a coordinated program, all of these public holdings can be utilized as

building blocks with rural private holdings for a framework plan. The creation of an open

space system for the eastern San Diego County will guide the development to the less

sensitive areas and assist in the protection of regional corridors.

The first phase of the MHCOS has been completed with the creation of vegetation maps
for the eastern portion of the County. The vegetation data will be utilized along with

sensitive species data to create a habitat evaluation model and habitat quality maps. Once

biological analysis is complete, the program will follow the schedule of the MHCP and

MSCP by approximately one year.

The Habitat Conservation Plans are designed to develop and implement a program for the

conservation and management of habitats of federally endangered, threatened, or key candidate

species, and to implement the State of California's Natural Communities Conservation Planning

program. The programs call for the establishment of a preserve system which will replace the

currently fragmented, project-by-project biological mitigation areas, which by themselves do not

contribute to certainty necessary for economic recovery or to the continued existence of sensitive

species or to the maintenance of the natural biodiversity. The programs are designed to provide

long-term conservation and economic benefits to the participating jurisdictions.

The objectives of the HCPs are to:

1 . Establish and maintain a workable balance between preservation of natural resources and

regional growth and economic prosperity.

2. Contribute to future economic viability by providing a component of an open space system.

This amenity is important in attracting new employment to the region.

3. Develop a program for the maintenance of biological resources and the conservation/

protection of self-sustaining viable populations of federally listed endangered, threatened,

and key candidate species ^d their habitats.

4. Define a planning area within which preserve creation is focused, or within which a

preserve is defined, and implement a preserve system which conserves viable habitat and

provides for wildlife use and movement.

5. Reduce the human-related causes of species extirpation.

92-5?ft Qfi-qo
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6. Establish a partnership among state, federal, and local agencies of government to facilitate

mitigation and approval of public and private sector land development and construction

projects by expediting acquisition of federal and state permits. This action provides both

an immediate and long term economic benefit to the region.

7. Meet the applicable requirements of the federal and state Endangered Species Acts and the

California NCCP Act of 1991.

8. Describe a fmance and acquisition strategy which spreads implementation costs equitably

among all beneficiaries and which is affordable to the region.

9. Provide a framework for development of subarea and project plans which directly

implement the HCPs through local actions.

10. Provide a plan for general public benefit through open space conservation and access to

natural preserves for passive recreation and an improved quality of life. Three large scale

multiple habitat/species conservation plans are being prepared in the San Diego region.
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These habitat conservation

programs are aimed at

protecting multiple species

and their habitats rather

than the single species

protection approaches of

the past.

INTRODUCTION

The San Diego region has one of the most biologically diverse

environments in the continental United States, supporting a

variety of species and habitat types. This is partially due to the

region's varied topography, climate and soils. The region's

ecosystems range from dry, hot, sparsely vegetated deserts, to

coniferous-dominated mountain areas, to maritime-influenced

chaparral and scrub communities, to the coastal scrub domi-

nated coastal areas to coastal lagoons and estuaries. Each of

these areas supports a unique assemblage of plant and animal

species. There are roughly 1,700 plants, 80 mammals, 435

birds, 75 reptiles and amphibians, 125 butterflies and over

10,000 terrestrial and aquatic invertebrates in the region.

The San Diego region is also one of the most desirable places

to live and v^fork. The region's population in 1970 was 1.3

million and has since doubled to 2.7 million. By 2015, San

Diego's population is forecasted to grow to 3.8 million. This

growth has had tremendous effects on the environment. In

addition to destruction and loss of habitat and species, the

region's remaining habitats have been fragmented, particu-

larly in the coastal areas. Currently, over 200 plants and

animals are listed or proposed to be listed by federal or state

governments as endangered, threatened or rare. In addition,

a number of plants and animals are of local concern due to

declining populations. Some of the more commonly recog-

nized species in the region which are endangered or threat-

ened include the California least tern, the brown pelican, the

least Bell's vireo, the coastal cactus wren, the Stephens'

kangaroo rat and the California gnatcatcher.

The region's opportunity for economic growth hinges on new

public and private investment in capital and technology.

Having habitats set aside in a preserve system is an asset to the

region because it will facilitate and allow economic develop
ment to proceed in areas outside of the preserve.

In an attempt to resolve conflicts between economic develop
ment and preservation of the natural environment, local

governments, community organizations and private sector

interests are working together to develop habitat conserva-

tion plans. These habitat conservation programs are aimed at

protecting multiple species and their habitats rather than the

single species protection approaches of the past. The goal is

to create an interconnected habitat preserve system for the

entire region. The preserve will be designed to meet biologi-

cal needs, but also will encompass economic considerations.

BHPO SANDAC / SountPoint January
- Fclmuuy 1995
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Geographic Information Systems (GIS) are being used to

prepare and analyze extensive biological and land manage-
ment data bases to support these objectives. This ISFO

provides an overview of the region's habitat conservation

planning programs, how they are integrated with state and
national efforts, and how GIS is being used within these

programs. This INFO also provides a profile of the natural

resources in the western portion of the region and a general
idea of how these resources are being protected by current

planning practices and policies.

HABITAT CONSERVATION PLANNING

Because of its natural biodiversity and desirability as a place
to live, the region is faced with the challenges ofbalancing the

need to protect natural resources and providing land re-

quired for future economic growth. Three subregional habi-

tat conservation programs have been initiated to help pro-
mote ecologically sustainable development. They are the City
of San Diego's Multiple Species Conservation Program
(MSCP), the North County Multiple Habitat Conservation

Program (MHCP), and the County of San Diego Multiple
Habitat Conservation and Open Space Program (MHCOS).
The MSCP study area covers the southwestern quadrant of

the San Diego region, the MHCP covers the northwestern

quadrant, and the MHCOS covers the eastern half of the

region. In addition to administering the habitat conservation

plan for the eastern half of the region, the County also is

involved in the MSCP and MHCP due to the large amount of

unincorporated land within each ofthese program areas. Map
1 illustrates the coverage of these programs.

Within these larger programs there are various subarea

habitat conservation planning programs. They include the

City ofCarlsbad Habitat Management Plan (HMP), the City of

Poway Subarea Habitat Conservation Planning Program, the

City of San Marcos Biological Resource Management Plan

(BRMP), and the San Diego River and Sweetwater River

Habitat Plans (which focus specifically on ripari<m habitats to

protect the endangered least Bell's vireo). Multi-species habi-

tat management plans are also underway on Miramar Naval

Air Station, Camp Pendleton Marine Corps Base, and the

Fallbrook Naval Weapons Annex.

All ofthe programs involve local, state and federal agencies as

well as special purpose agencies, environmental agencies,

developers, environmental groups and private individuals

working cooperatively to prepare habitat conservation pro-

The least Bell's vireo.

January February 1995 SANDAC / SourcePoml INFO
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grams. Since the habitat preserves will straddle political

boundaries, these plans also require that the local jurisdic-

tions work together to design, implement and manage the

habitat preserve system.

These habitat conservation plans are designed to protect

multiple habitats and the species vyrhich live in these habitats.

They are not reactive, single species recovery plans which

have typically been prepared in the past under the Endan-

gered Species Act. These multiple habitat/species conserva-

tion plans are proactive approaches designed to avoid eco-

nomic and environmental conflicts and to prevent, or at least

minimize, future listings ofplant and animal species. They are

intended to accommodate future growth in the regjion and at

the same time preserve habitats and species. The environmen-
tal goal of all the programs is to develop a system of intercon-

nected multiple habitat preserves to protect species and their

habitats in perpetuity. They are designed to maintain the full

range ofvegetation communities which currently exist, as well

as focus on preserving rare or declining habitats. Ifthe habitat

preserve is to meet the biological goals, it must contain large

blocks of interconnected habitats. If the biological objectives

are met and there are adequate habitats set aside to maintain

viable populations, the preserve system and programs will

Map 1

HABITAT CO^Sl:H VA TION
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avoid the past species-by-species listings which have occurred

under the Endangered Species Act.

The preserve system also will benefit economic recovery
efforts in the region. The habitat programs are necessary to

keep development from being disrupted by fijture listings of

endangered species. Unless a regional plan for habitat conser-

vation is agreed to by all levels ofgovernment, businesses and
investment companies throughout the nation and world

could view San Diego as a risky destination for investment

dollars. Environmental conflicts would remain unresolved

and government regulators could block or restrict develop-
ment each time a conflict arises.

A habitat preserve system also provides the development
community assurances ofwhere they can and cannot develop
and the preserves will provide areas for off-site mitigation to

compensate for habitats lost elsewhere in the region. The

preserve system will replace the current practice of setting
aside small, fragmented patches of habitat in a haphazard
fashion on a project-by-project basis. The plans and policies

developed under these habitat conservation programs will

provide both the environmental and development communi-
ties a degree of assurance on which to base decisions.

The habitat conservation planning efforts are being coordi-

nated by a committee ofstaffand consultants from each of the

programs. The committee operates under the auspices of

SANDAG and works with representatives from federal and
state resources agencies on issues that may affect these

programs. The programs receive authority from the federal

and state Endangered Species Acts and are recognized subre-

gions of the State Natural Communities Conservation Pro-

gram (NCCP). The programs are coordinated with the South-

west Ecoregion Planning Group and are represented on the

State ofCalifornia Executive Committee on Biodiversity. This

coordination ensures that the efforts of the San Diego region
are integrated into the southern California area and the state

respectively.

This cooperative effort at multiple species and multiple
habitat conservation planning has attracted national atten-

tion. "The experiment ... is breathtaking in its magnitude,"
said Interior Secretary Bruce Babbitt in an interview that

appeared in RollingStone magazine lastjuly. "The question is,

can we invoke the land-use planning power of local commu-
nities, the enforcement powers of the Endangered Species
Act, and the framework of state government to pull this off?

... I think it's going to work." The nation is looking to the San

Diego region to see if these plans can succeed.

A habitat preserve system

also provides the

development community

assurances of where they

can and cannot develop . . .

January February 1993 SANDAG/ SouraPoirU INFO
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GEOGRAPHIC INFORMATION SYSTEM
OVERVIEW

Geographic Information Systems (CIS) are used extensively
to support the habitat conservation programs. A CIS is a

computer system capable of creating, storing, processing,

analyzing, and displaying all forms of geographically refer-

enced (mappable) information. Components ofa GIS include

hardware, software, geographic data, and skilled personnel.

GISs are used in all four phases of the habitat conservation

planning programs: data base development, data modeling.

Gap Analysis, and habitat preserve design. As part of the data

development phase, two types of data bases are developed:

biological and land management. Biological data layers in-

clude vegetation, locations of sensitive plant and animal

species, soils which support sensitive plants, vernal pool
locations, and animal micro-habitat features such as cliffs,

mines, ponds and other small wetlands. Land management
layers include planned land use (from local agency General

and Community Plan Land Use Elements), land ownership,
an inventory of existing open space parks and habitat pre-

serves, land values and local policy constraints to develop-
ment.

Land management layers are used to evaluate how well

natural habitats are protected under current ownership and

planning policies, to assist in identifying opportunities and
conflicts in the design of a multiple habitat preserve system,
and to help determine the costs associated with preserve
alternatives.

Since there is not sufficient time or funding to conduct a

detailed biological inventory of species locations and habitat

quality indicators throughout the region, predictive models
are developed and used to rank lands according to their

habitat resources. The GIS Habitat Evaluation Model' helps
determine habitat value in a subrcgional context rather than

the fragmentary site level analysis typically done on a project-

by-project basis. This model is biologically based and exam-

ines a number of habitat quality parameters such as habitat

patch size and shape, elevation and slope factors, habitat

diversity, edge effects (proximity to development), the num-
ber of sensitive species supported by each habitat, and the

rarity ofeach habitat type. The model is used as a quantitative

way to rate biological resources within each of the habitat

> The CIS Habitat Evaluation Model, described in detail on page 27. was developed by a

team of local biologists and CIS slalT in conjunction with slate and Federal resource

agencies.

INFO SANDAC / SouTuFmnI January Febuiar) 1995
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conservation program's planning area. (Note: habitat model-

ing to date is complete for the MSCP and MHCP study areas

only.)

In addition to identifying habitat value based on biological

criteria, land management layers (described above) are used

in conjunction with biological information to evaluate land

use policies and to see how well they protect habitats. Tradi-

tionally, this type of analysis. Gap Analysis, has only looked at

ownership criteria to identify gaps in biological resource

protection. The habitat conservation programs in the San

Diego region expand the Gap Analysis to not only look at land

ownership but £ilso to evaluate future land use plans. Evalua-

tion of planning policies can assist in determining critical

areas in need of immediate protection, as well as identify

existing opportunities.

Information from the Habitat Evaluation Models and the

subsequent Gap Analysis assists in the design of a multiple

species and multiple habitat preserve. These GIS tools are

helping to determine how publicly owned lands and the land

use planning process can be used to establish cornerstones for

the habitat preserve. Land value information is used to help
determine the potential costs of acquisition associated with

land which may be necessary for a viable habitat preserve

system.

BIOLOGICAL DATA BASES

Note: The information contained in this INFO is confined to the MSCP
and MHCP planning areas only (see Map I). The biological and land

management layers requiredfor the Habitat Evaluation Model and Gap
Analysis are completefor these two programs. Data contained in this INFO

represent a snapshot in time and will be subject to change as the programs

progress. Since theMSCPandMHCPplanningareas overlap, todatethere

has not been a regional picture or evaluation ofthe natural habitats in San

Diego. This INFO attempts to provide some assessment of biological

resourcesfor the western portion ofthe San Diego region, as well as provide

a picture ofhow well resources may or may not be protected by current land

use policies. The western portion ofthe region, as defined by the MSCPand
MHCP study areas shown on Map I, has the most intense pressure for

development. While the eastern half of the region also has pressures to

develop, large public land holdings by the California Department of

Forestry (Cleveland National Forest), Bureau ofLand Management, and

the State of California Department of Parks and Recreation (Cuyamaca
State Park and AnzaBorrego Desert State Park) afford a high degree of

protection for the natural resources.

As shown in Table 1, the western region encompasses roughly 1.2 million

acres, or approximately 1,835 square miles. The study area covers roughly

44 percent of the entire San Diego region.

January Febmar) 199i SANDAG / SourctPoml INFO
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Natural Vegetation

Non-Natural Vegetation

Table 1

VEGETATION COMMUNITIES
Western San Diego Region

(in acres)
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Information on vegetation is one of the key elements required
for the habitat conservation planning efforts. The classifica-

tion system used to categorize vegetation for the San Diego

region is based on the Holland scheme. The current vegeta-

tion layer identifies over 30 types of vegetation communities.

This data base will be expanded, both categorically and

spatially, to include additional vegetation types which occur in

the mountains and deserts. This information will be mapped
as part of the County's habitat program in the eastern half of

the region.

Other important biological data bases developed as part of

the habitat planning programs include known locations of

sensitive plants and animals, locations and extent of vernal

pool complexes, animal micro-habitats features (such as cliffs,

mines, ponds, rocky outcrops), elevation, slope, and the

identification of soils which support sensitive plant species.

Table 1, Figure 1, and Map 2 all portray information on

vegetation for the western region. Table 1 shows the informa-

tion contained in the data set, as well as the proportion of the

vegetation types within the entire study area and within

naturally vegetated areas only. Vegetation categories con-

tained in Figure 1 and Map 2 are aggregations of the detailed

vegetation types shown in Table 1 .

Almost 41 percent of the area within the western region is

already devoid of natural habitats. Twenty-eight percent is

already developed, ten percent is in agricultural production,
and an additional two and one-half percent of the area is so

disturbed that the original habitat cannot be identified (pri-

marily due to clearing for development or agricultural use).

Fifty-nine percent of the western region remains covered by
natural habitats. Of the naturally vegetated areas, 33 percent
is covered by chaparral vegetation, 30 percent by coastal sage

scrub, 16 percent by grasslands, and 21 percent by all others.

Some of the very rare vegetation communities with limited

distribution include southern foredunes, southern coastal

bluff scrub, maritime succulent scrub, alluvial fan scrub,

southern maritime chaparral, southern interior cypress for-

est, marshes, oak woodlands, and all the riparian habitat

types.

Building the Vegetation Data Base

Information on vegetation for the western region
was obtainedfrom a variety ofsources. Vegetation
data for the MSCP study area was developed

primarily from the interpretation of false color

infrared aerial photographs. Limitedfield checks

were conducted, but secondary sources were used as

verification where possible. Using a set ofcriteria

and guidelines, biologists delineated boundaries

between vegetation communities directly onto the

air photos. Information was entered directly into

the GIS using a procedure known as 'heads up
'

digitizing. Geocoded (has real world coordinates)

and terrain corrected (corrected for elevationat

distortions) satellite images were used as backdrops
to trartsfer the boundaries shown on thephotos into

the computer. The satellite imagery was processed
to look like thefalse color infrared air photos. The

boundaries identified on the photos were easily

recognizable on the satellite images by the GIS staff

and could be easily transferred into the GIS.

Vegetation informationfor the MHCP camefrom
a number of existing digital sources. These in-

cluded the City of Carlsbad HMP, the City ofSan

Marcos BRMP, the County ofSan Diego as part of
the MHCP and their habitat conservation plan-

ning for the unincorporated area of the region.

Camp Pendleton Marine Corps Base, and the

Metropolitan Water District as part of their Pipe-
line 6 Corridor study. In areas where no digital

informationfor vegetation existed, the photo inter-

pretation and "heads up
"

digitizing procedures
used in the MSCP were implemented tofill in the

gaps.

Figure 1 illustrates the proportion of vegetation types within

the natural areas of the western region. Open water, marshes

and all riparian vegetation types together comprise only seven

percent of the remaining natural areas in the western region.
These types of habitats are very productive ecosystems upon
which all species are dependent at some time in their lives.

January Felmiary 199} SANDAG / SourctPoinl INFO
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Oak woodlands cover roughly five percent of the natural

areas. Two percent of the natural area in the western region

is water - San Diego and Mission Bays. Although the conifer-

ous forests account for slighUy under two percent of the study

area, they are abundant in areas outside of the study area.

Map 2 depicts the spatial distribution of the vegetation types.

The remaining large blocks of habitats occur east of the

urbanized area along the eastern fringe ofthe study area. This

is largely dominated by chaparral with some large areas of

coastal sage scrub. The northwest corner ofthe study area also

has significant natural areas but these are located on the

military lands of the Camp Pendleton Marine Corps Base and

the Fallbrook Naval Weapons Annex. In general, the natural

areas west of Interstate 5 and Interstate 805 are highly

fragmented and are generally of small size. Habitats in the

northern portion of the study area also are highly fragmented
due to interspersed agricultural activity and low density

residential land uses. The larger habitats in the center of the

western portion of the study area are surrounded by develof)-

ment and are under intense development pressure. The

riparian corridors are highly fragmented and are very narrow.

Linkages between large blocks of natural habitats are weak.

Figure 1
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HABITAT EVALUATION MODEL

Time juid financial resources in the habitat conservation

planning programs limited detailed biological surveys and
inventories of natural resources. Therefore, predictive habi-

tat evaluation models were used to gauge relative habitat

value and evaluate biodiversity within the study areas. A team

of local biologists developed a set of criteria on which to

model and assess habitat quality. A team of GIS experts

developed the Habitat Evaluation Model (HEM) based on the

specified biological criteria. The Habitat Evaluation Model
was evaluated for its validity and soundness by local biologjists,

U. S. Fish and Wildlife Service, California Department of Fish
and Game, the Scientific Review Panel (representing the

State's NCCP), other qualified scientists and the academic

community. (See page 27 for a more detailed description of

the HEM.)

The mode! is habitat-based. The vegetation layer acts as a

predictor or indicator of relative habitat quality and as an

indicator of species presence or absence. This data bjise and
the other natural resource data bases are used to rate poten-
tial habitat quality and biodiversity of the remaining natural

areas in the region. Area.s rated with the higher levels of

habitat value will be assumed to contain the suite of species
which depend upon that habitat for their survival. Figure 2

provides a simple flow chart of the Habitat Evaluation Model,
its components, and parameters.

Figure 2
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Map 2
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Map 4

LAND OWNERSHIP AND PRESERVES
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Map 6
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Figure 3 and Map 3 illustrate the habitat value of natural areas

in the western region as determined by the Habitat Evaluation

Model. Of the remaining natural habitats in the western

region, almost two-thirds are shown to be of very high or high

quality (43 percent very high and 22 percent high).

As shown in Map 3, there are still some very valuable habitat

areas left in the western half of the study area (i.e., the area

west of Interstate 15 and Interstate 805). It will be critical to

maintain and preserve these remaining coastal vegetation

tyjses or they will be lost forever. Creating and maintaining

linkages between these areas and larger blocks of habitat to

the east is crucial. North-south corridor development will be
more challenging as there is not much opportunity due to

extensive existing development. The eastern halfof the study
area provides larger, contiguous blocks of habitats, or core

areas, as opportunities for inclusion in a habitat preserve

system. Many of these areas contain highly valuable habitats.

It is not necessary for all the highly valued habitats to be

protected in order to create a viable habitat preserve. Indeed,
some of the moderate and low valued habitats will need to be

preserved in order to get an interconnected preserve. The
natural areas in the northern half of the study area (MHCP)
tend not to be rated as very high because of their fragmenta-
tion.

Figure 3

HABITAT EVALUATIONMODEL RESULTS (HABITAT VALUE)
Western San Diego Region
(Natural Habitat Areas)
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Table 2 shows the habitat value ofthe vegetation communities
for the western portion of the San Diego region. As would be

expected, each of the habitat value categories are dominated

by the three most common vegetation types that occur in the

study area: chaparral, coastal sage scrub, and grasslands.
Over 75 percent of the rare habitats (dunes and beaches,
southern maritime chaparral, water and marshes, oak wood-
lands, and riparian) are included in the very high and high
categories of habitat value. All of the riparian habitats fall into

the very high category. Eighty percent of the coastal sage
scrub and 72 percent of grassland vegetation are in the very

high and high habitat value categories. Because chaparral is a

widespread vegetation community in the western region, only
40 percent was rated as very high and high valued. Because

eucalyptus woodlands are a non-native natural vegetation

community, the model ranked 85 percent of the eucalyptus

TabU2
HABITAT EVALUATIONMODEL RESULTS BYAGGREGATED VEGETATION TYPES

Western San Diego Region
(Natural Habitat Areas)
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woodlands as moderate or low in habitat value. The habitat

values associated with San Diego and Mission Bays may be

artificially low because data collection efforts and the Habitat

Evaluation Model focused primarily on terrestrial habitats.

But these aquatic areas, particularly the shallow water and

intertidal areas, do provide important habitats for many
species such as shorebirds, fish, and invertebrates.

LAND MANAGEMENTDATA BASES

In addition to biological information, land management
layers are also developed in order to evaluate how well the

biological resources are protected by current land use plan-

ning polices. Land management layers include; future land

use plans (from local General and Community Plan Land Use

Elements), land owTiership, existing preserves, local policy
constraints to development and average land value.

As part of the MSCP and MHCP studies, information on land

ownership (particularly open space or habitat preserves) is

obtained from local jurisdictions. The generalized data base

contains land ownership information for various local, state

and federal agencies, as well as the identification of lands

which are in private ownership.

SANDAG maintains data bases on each community's General
or Community Plan. The land use designations depict how
land is planned for the future. Since each Plan's land use

element has its own classificauon system for future land use

designations, they have been consolidated into a common
classification scheme. Information on local policy constraints

to development also are collected from each jurisdiction.

Tyf>es of policy constraints which can prohibit or limit devel-

opment ^n include floodplains, wetlands, riparian habitats,

and stee^ slopes.

Figure 4

LAND OWNERSHIPAND PRESER VES
Western San Diego Region
(Natural Habitat Areas)
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Land value information is being used in conjunction with the

plsoined land use layer to help estimate potential acquisition
costs.

Figure 4 and Map 4 illustrate land ownership and preserve

patterns for the remaining natural habitats in the western San

Diego region. Fifty-six percent of habitat areas are privately

owned and only a very small proportion ofprivately held lands

are currently set aside as habitat preserves.

Almost 32 percent of the remaining natural habitats are

owned by federal agencies such as the Department of De-

fense, various Native American tribal councils, Cleveland

National Forest (CNF) and the Bureau of Land Management
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Figure S
LEVEL OFPROTECTION AND LAND

OWNERSHIP
Wettem San Diego Region
(Natural Habitat Areas)
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(BLM). The military alone owns slightly over 20 percent of

habitat areas, with Camp Pendleton, Fallbrook Weapons
Annex and Miramar Naval Air Station comprising significant

proportions of the undeveloped land in the study area. Ten

percent of habitat areas are owned by local public agencies,
and slighdy over one percent are owned by state agencies.
Almost all of the CNF lands in the study area are currendy

designated as open space or habitat preserves. About one-

third of BLM land and roughly half of the state and locally

owned lands are dedicated to open space or habitat preserves.
As part of the federal commitment and cooperation in the

local habitat planning efforts, the BLM has entered into an

agreement with the local programs which states that they will

contribute their land holdings to the habitat preserve system
where necessary. This will be of great significance to the

County's habitat conservation program in the eastern half of

the San Diego region where large tracts of BLM lands are

located.

Map 4 displays land ownership information for the natural

areas in the western region. As shown, public lands alone are

not sufficient to produce a viable habitat preserve system. In

addition to not providing enough acreage, the public lands in

the western region are typically smaller in size and are not well

interconnected. The existing preserves are also very isolated.

Since it is apparent that public lands alone are not going to

build a viable habitat preserve, private land contributions

have been evaluated. Land ownership, planned land use and
constraints to development are combined to create a relative

measure ofland use protection. The protection categories are

hierarchical, ranging from the highest protection type (exist-

ing preserves) to categories which offer the least assurances

for habitat protection (planned for urban development).

Figure 5 shows, for the natural habitat areas only, the propor-
tion of the natural resources within each type of land use

protection. The first two categories, preserves and planned

open space, offer the most assurance for habitat protection.
If current planning policies remain, the constrained land

category can provide some protection to natural resources.

The last three categories are incompatible with a preserve

system because they represent lands which are planned for

future uses (agriculture, low density residential and urban

development). Figure 5 also indicates the public and private

ownership components of each level of land use protection.
In general, public lands provide a higher assurance of protec-
tion of resources than do private lands.

The preserve status affords the highest level of protection to

natural resources. These provide the greatest opportunities

INFO SANDAG / SouraPotnt January February 1 99i
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for inclusion in a habitat preserve and should become comer-

stones. Even privately owned preserves can be considered a

high level of resource protection. Unfortunately, only eight

percent of the natural resources within the western region are

designated as preserves, and the bulk of these are provided by

public lands.

An additional 16 percent of the natural areas in the western

region are planned for open space uses. Almost equal propor-
tions of the open space designations are on public and private

lands. General and Community Plan future land use designa-

tions of open space may offer some degree of protection to

natural resources but not as much as that provided by pre-

serves. Long term assurances cannot be assumed since these

land use designations are subject to change. .\lso, open space

designations in some plans allow uses such as golf courses,

landscaped greenbelts, tennis courts and parking lots which

are not conducive to preserve systems. Depending upon their

location, some of these uses may be suitable for wildlife

corridors and as buffers between developed and natural

areas, but they have little value as wildlife habitats.

Lands constrained from development by local planning poli-

cies could be considered as affording some measure of

natural resource protection. But, as with the planned land use

category of open space, these constraints could be removed

and the land allowed to develop. Almost 27 percent of the

natural resources in the western region currendy have poli-

cies which constrain them from development. The majority of

constraints are on public lands.

Almost 50 percent of the natural areas in the western region
are planned for development or agricultural uses, the bulk of

which are planned for low density residential development.

Thirty-eight percent of the remaining natural habitats are

planned for low density residential uses, six percent are

planned for agricultural uses, and another six percent are

planned for urban uses. These types of land use plans are

incompatible with a preserve system. Depending upon their

location and habitat value, some areas planned for develop-
ment could be critical in terms of protecting habitats and in

designing habitat preserves and corridors. The bulk of the

lands planned for development are privately owned.

GAP ANALYSIS

Combining biological information \\ith land management
information helps to identify opportunities and conflicts in

designing a habitat preserve system. Gap Analysis highlights
arests of high biological diversity or habitat value that are

Unfortunately, only eight

percent of the natural

resources within the

western region are

designated as preserves . . .
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currently being protected, and identifies "gaps" where con-

servation efforts should be focused to prevent habitat frag-

mentation. To minimize the cost of a habitat preserve, it

would be beneficial to build upon current opportunities, i.e.

public lands, areas which are already protected, or areas

planned for protection. Typical Gap Analyses used in other

areas have only looked at land ownership data in determining

gaps in natural resource protection. The region's habitat

conservation programs have expanded this tool to include

additional land management information such as future land

use plans, local policy constraints to development, and exist-

ing habitat preserves, to not only identify gaps in preservation

but also to highlight opportunities as well.

Tables 3 and 4 show the level of land use protection related

to habitat value (as determined from the Habitat Evaluation

Model) and to vegetation types. This information, along with

maps showing the distribution of protected and non-pro-

tected natural areas, helps to evaluate how well current

planning policies are protecting natural resources and to

assist in designing a habitat preserve system.

Table 3 shows the level of land use protection related to

habitat value. About 70 percent of the existing preserves are

comprised ofvery high or high valued habitats indicating that

the existing preserves are doing a good job of protecting

valuable resources. Slightly over 70 percent of land planned

for open space has very high or high habitat value. About half

of the land planned for open space is in private ownership and

may not be assured protection into the future. Over two-

thirds of lands constrained from development have very high

or high biological value. Most of these are publicly owned,

thereby providing better assurances of preservation into the

future. If these policies can be maintained into the future,

these areas could provide contributions to a habitat preserve.

Indeed, of the very high and high habitat valued areas, almost

55 percent are protected to some degree; although almost

half of these are afforded limited protection within the

constrained category. Only nine percent of the very high and

high biological resources are in the preserve status, the

highest level of protection. An additional 18 percent are

planned for open space.

Forty-five percent of the very high and high valued natural

areas are planned for some sort of development and are

therefore afforded no habitat protection. The bulk of these

areas are planned for low density residential developments.

This conflict could pose the greatest concern for localjurisdic-

tions in designing, adopting and implementing a habitat

preserve.

22 INFO SANDAC / SoumPoml Januarf Fibruary 199i
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Table 4 displays the vegetation communities and their level of

protection for the western portion of the San Diego region.

About halfof coastal sage scrub and chaparral and nearly two

thirds of grasslands are planned for development. Just 1

percent or less of these vegetation communities have the

highest level of protection, preserve status. Roughly 10 per-

cent are currenUy planned as open space and about one-

quarter of these vegetation types are constrained from devel-

opment under current planning policies.

Ofthe rarer vegetation communities in the western region, 34

percent ofsouthern maritime chaparral, ten percent ofwater

and marshes, 25 percent of riparian and 61 percent of oak

woodlands have no protection. Just under 10 percent of

riparian and oak woodlands are protected by preserves,

compared to 19 percent of southern maritime chaparral and

31 percent of the water and marshes. Only five percent ofoak

Table 3

LEVEL OF PROTECTION AND HABITAT EVALUATION MODEL RESULTS
Western San Diego Region

(Natural Habitat Areas)

Habitat Value

Type of Protection
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woodlands are planned to remain in open space, while 20

percent of riparian habitats and over 30 percent of water,

marshes, and southern maritime chaparral habitats are planned
for open space under current plans.

Using CIS and the Gap Analysis tools, the natural areas in the

western region can be split apart to show the distributions and

habitat value of natural areas at risk and those which are

afforded some protection. Map 5 shows the habitat value for

habitats considered at risk, and Map 6 illustrates the habitat

value of natural areas which are afforded some degree of

protection. For these maps, the land use protection categories

Table 4

LEVEL OF PROTECTIONAND AGGREGATED VEGETATION
Western San Diego Region

(Natural Habitat Areas, in Acres)

^^

Type of
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of preserve and planned land use are considered to provide

protection to natural resources. The remaining categories,

constrained lands, planned agriculture, planned low density

residential and planned urban, identify the habitats at risk. As

these maps illustrate, the current opportunities for a habitat

preserve based solely on natural resources protected to date

would not provide all the areas needed for the preserve

system. In addition to not having enough acreage, the pro-

tected habitats are highly fragmented and are not intercon-

nected to allow for wildlife movements. Efforts to construct a

habitat preserve system will have to include private lands

which are currenUy planned for development.

HABITAT PRESERVE DESIGN

Information from the biological, land management, and

economic data bases and the Gap Analysis tools are used to

assist in the design and evaluation of a habitat preserve

system. Designing a habitat preserve is an iterative process

and involves the cooperation of, and interaction between,

local jurisdictions and the resources agencies. Biological

evaluations of preserve alternatives include both tabular and

spatial analysis. Information evaluated includes the total

number of acres within the preserve as well as the percent of

the habitats and species protected. Spatial evaluations include

the sizes and shapes of habitats protected and how well they

are interconnected or linked. The proportion of the preserve

configuration represented by public and private lands is also

evaluated as part of the economic analysis. Once a biologically

viable habitat preserve is developed, the economic analysis

becomes critical to help determine the fiscal feasibility of the

preserve. Using the planned land use and land value informa-

tion, costs associated vnth preserve alternatives can be esti-

mated.

In addition to the technical work involved in designing habitat

preserves, there are also various committees devoted to

defining policies, implementation strategies, and mainte-

nance procedures associated with habitat preserves. It is

recognized that the habitat preserve will be built over a

number of years. Therefore, these policy committees also

must define interim strategies for protecting habitats within

the preserve boundaries. Since the preserve will cross politi-

cal boundaries, it is important to have all agencies in agree-

ment on the issues related to preserving and maintaining the

habitat preserve into the future. Ultimately the state and

federal resource agencies will have to approve the preserve

system. They vtrill need assurances that the system is biologi-

cally sound and will work institutionally.

Janu/iTy Ftlmmry I99S SANDAG / SouraPoinl INFO 25
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STATUS OF HABITAT CONSERVATION
PROGRAMS

Work efforts in the habitat conservation programs are phased.
Phase I involves the mapping of all biological resources and

land management layers and evaluating habitat quality. Phase

II involves the delineation of the habitat preserve, and design-

ing implementation, acquisition, and funding strategies for

the preserve.

The MSCP began inJuly 1991 and the MHCP began approxi-

mately one year later. Both the MSCP and MHCP are in Phase

II work programs. Local jurisdictions are defining habitat

preserves. These preserves viiW be evaluated for each of the

program's study areas and in conjunction with one another in

order to evaluate a preserve for the western region. The

County's MHCOS is still in the Phase I data development

stage.

The State of California Natural Communities Conservation

Program (NCCP) is intended to be a state level multiple

habitat conservation program. Currendy, it is a pilot program
with coastal sage scrub as its focus. The state has signed

agreements with the MSCP, MHCP and MHCOS which

declare that these programs follow the NCCP guidelines and

are recognized and accepted as NCCP subareas.

RELATED DOCUMENTS

MSCP Volume 1, MSCP Plan.

Volume 2, Biological Resources.

Volume 3, Land Use and Implementation.

MHCP Draft Executive Summary.

MHCP Draft Habitat Evaluation Model documentation.

SANDAGs INFO Series

SANDAG's Published Map Series (Existing Land Use, Planned

Land Use and Land Ownership).
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Habitat Evaluation Model

The Habitat Evaluation Model (HEM) is comprised offour components or sub-models. Each sub-model has a different and

separatefocus. The model is raster-based (pixel or cell-based) which allows more complex situations, such as evaluatingadjacent

en' neighboring habitats or landscapes, to be modeled. In the HEM, the study area is represented by a matrix of 100' by 100'

cells, eeuh representing roughly .23 acres. Each cell contains biological and land management information necessary for

modeling and analysis.

One component oftheHEM is the California Gnatcatcher Habitat Evaluation Model It evaluates habitat quality parameters

ofcoastal sage scrub vegetation, the habitat ofthe California gnatcatcher. Coastal sage scrub patches that are large in size and

circular in shape are betterfor long term carrying capacity than are long skinny, linear patches (even though they may be

ofsignificant size). Also, the coastal sage scrub habitats preferred by the gnatcatcher are on slopes less than 40 percent and

behw 950feet in elevation. Therefore, slope, elevation, and the size and shape of coastal sage scrub habitats were examined

in this model In addition, core gnatcatcher population areas were delineated by local biologists who are familiar with

gnatcatcher populations and their distributions. These core areas are defined as large coastal sage scrub habitats which are

knoum to support more than 20 pairs ofgnatcatchers. Preserving these core areas into thefuture is deemed to be essential in

maintaining viable gnatcatcher populations into thefuture. High scores were assigned to coastal sage scrub patches meeting

all of the habitat quality criteria, and very high scores were assigned to high areas which were also inside a core gnatcatcher

population zone.

The second sub-model is called the Habitat Value Index It evaluates general habitat quality criteria for all habitat types,

including coastal sage scrub. This model looks at habitat parameters such as the amount ofedge within a specified radius (the

amount ofhabitat that borders developed, disturbed or agricultural land, which is a negative indicator of habitat quality),

the amount of inter-habitat interface (ecotone) within a half mile radius, the diversity of habitats (number ofhabitats) within

a halfmile radius, the rarity ofthe habitat in the study area, and the habitat 's potential to support species ofconcern (threatened

and endangered keystone species). In addition, the presence of soils that support sensitive plant species and the presence of

animal micro-habitatfeatures were considered to be positive indicators ofhabitat quality. Higher scores were awarded habitats

with the greatest number of desirable habitat traits.

The last two sub-models are the High Priority Target Species and Vernal Pool Habitat Model and the Potential Wildlife

Corridor Analysis Model Thefirst of the two models uses the vernal pool and sensitive species location layers. High priority

target species include allfederal and state listed species. Category 1 species and species proposedfor listing. The gnatcatcher

is excludedfrom this sub-model because its habitat was evaluated in its own model. In addition, since the golden eagle is an

indicator ofhabitat stability, eagle nest sites were also used in the model. Individual species sightings were buffered to account

for potential inaccuracies in the geographic positioning ofsighting location. The preserue ofa target species, vernal pool err

eagle nest sites yielded positiw habitat values and the preserue of all three yielded the highest possible scores.

The Potential Wildlife Corridor sub-model simply used all riparian vegetation types (Riparian Woodland, Riparian Scrub,

Riparian Forest, and Oak Riparian Forest) as preliminary indicators ofpotential wildlife corridors. This model is the tueakest

component ofthe Habitat Evaluation Model because the study ofwildlife corridors and theirdesign requirements is a relatively

newfield in biology. There is not a lot ofinformation on criteria necessaryfor wildlife corridors and these criteria can be species

dependent. Therefore, it should be noted that this model is limited in scope to movement corridors only and as such does not

address the issue of dispersal and movement of all species. Very high habitat values were assigned areas with riparian

vegetation.

The resultant scores fi^om thefour sub-models were combined to yield composite habitat values. For the purposes ofplanning
and analysis, the distribution ofscores were divided into quartiles and assigned the relative habitat quality values ofvery h igh,

AigA, moderate, and low.
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Association of Governments' overall planning

program. The series, published every other
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and other planning data as well as occasional
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Future Issues ofINFO

Profiling the Region 's Major
Statistical Areas

Prior to the 1 970 Census, geographic areas

called Major Statistical Areas (MSAs) were

identified locally. These seven areas are groups of census tracts

that distinguish major communities in the region. While the

boundaries of many other geographic areas, such as cities, have

changed over time, those of MSAs have not. This makes it

possible to analyze changes within each MSA as well as to

compare changes among all MSAs. This INFO will discuss the

current and historic demographic, economic, and physical make-

up of each MSA and the region.

Census Transportation Planning Package

1990 Census tabulations include this file that pro-
vides commute characteristics ofthe region's work-

ers. This INFOv/'M highlight information from the

CTPP, including work trip origin-destination information, demo-

graphic characteristics about people at their place of work, and

comparisons to 1980.
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Oft Ae Cover

The rover map contrasts the patterns of developed land-

scapes with those areas which are covered by natural vegeta-
tion. The San Diego region is prepariog coordinated rau^

tipie speci(» and multiple habitat conservation plan*. They
are designed to balance the need for ccouomic growth and

developmentin the region withthe needto protect the area's

biodiversity of species anti their babitatj.
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Statement of Lindell L. Marsh

introduction

Chairman Kempthorne, Senator Reid and other members of the Subcommittee, I

am Lindell Marsh, a partner in the law firm of Siemon, Larsen & Marsh. I appre-
ciate the opportunity to discuss with you what we are learning from a unique na-
tional dialogue process focused on exploring the development of a "funding frame-
work" for the conservation of biodiversity in urbanizing regions of the Nation under
the Endangered Species Act ("ESA") and, to an extent, under the Clean Water Act.

("CWA")i

The Funding Framework Dialogue
The "Wildlife Conservation/Economic Development Dialogue Process" (the "Dia-

logue") is a year long facilitated national discussion among the affected multiple
stakeholders, co-sponsored by "GMI" and the Environmental Law Institute ("ELI"),
and directed by tnree facilitators, each with a different perspective: development,
conservation and local/state government. In my law practice, I have primarily rep-
resented landowners and developers (although I have increasingly been involved in

neutral facilitated processes).
2 Tne other two facilitators are Dr. John DeGrove, the

Director of the FAU/FSU Joint Center for Environmental and Urban Problems in

Fort Lauderdale, Florida and Michael Bean, legal counsel for the Environmental De-
fense Fund in Washington, D.C.

Bringing adversarial stakeholders together to dialogue has a history, and is time-

ly. There are now more than 20 examples in recent years where wildlife preserva-
tion has been worked out so as to be compatible with economic development by

bringing these interests into a collaborative planning process. The funding frame-
work Dialogue builds on these successes. Two sessions of the Dialogue have occurred
in: Washington, D.C. and San Diego, California (in April). The remaining sessions
are scheduled for Texas (September 15) and Florida (September 18, tentative), with
a final session scheduled for the Smithsonian Institute, Washington, D.C, in Octo-
ber.

V/hat the Dialogue is and is not about

The objective of the Dialogue is to explore within the national constituency of af-

fected interests the questions of how we should allocate the burden and pay for the
conservation of biodiversity within urbanizing areas of the nation. It is not to debate
the level of wildlife protection or the regulatory aspects of the program. The ques-
tions of how we pay tor conservation woiud continue even if the ESA and CWA were
to be repealed, and, ar^ably, would become even more important to answer. Ac-

cordingly, within the Dialogue, there is a great deal of commonground underlying
this issue. It also does not address issues relating to fisheries, timber or agriculture
(except as they relate to urbanization), although it is acknowledged that these are

important topics.

* In brief time available for preparation of this testimony, I provided an early draft to the
more than 150 persons (economic development and conservation interests and local, State and
Federal agencies) on the Dialogue list. Tne revised draft reflects discussions with respondents.
The following have provided letters of comment, which are enclosed, or have otherwise indicated

support for the general tenets of this testimony: the Growth Management Institute, the Environ-
mental Law Institute, the Defenders of Wildlife, the Environmental Defense Fund, National Au-
dubon Society, the Southern California Building Industry Association, California Building In-

dustry Association, the San Diego Building Industry Association, the City Manager's office of
the city of Austin, Texas, 1000 Friends of Florida, the Newhall Land and Farming Company,
the Fieldstone Company, the Endangered Habitants League, the San Diego Association of^ Gov-
ernments, the Riverside County Habitat Conservation Agency, and the Resources Agency of
California. We anticipate further indications of support prior to the hearing. Further, I believe
and trust that this testimony is a fair representation of the broad constituency of interests in-

volved in the Dialogue, as well as a detailed point-by-point consensus with both Dr. DeGrove
and Michael Bean, tne other facilitators of the Dialogue process.

2 In my practice, and in this facilitation role, I have generally represented the landowner/de-

velopment viewpoint (although increasingly, I have been involveci in facilitated collaborative

planning processes). In 1983, I was special counsel for a joint venture of Amfac and Foremost
McKesson with respect to the San Bruno Mountain Habitat Conservation Plan process that re-

sulted in Section 10(a) of the Endangered Species Act ("ESA"). More recently, I have acted as

special counsel for Union Oil Company of California with respect to the first habitat conserva-
tion plan for the threatened California Gnatcatcher and The Fieldstone Company in connection
with the Fieldstone/Carlsbad Habitat Conservation Plan, the most recently approved Habitat
Conservation Plan (HCP) and the first component of the California Natural Community Con-
servation Pl£m ("NCCP") for the California Gnatcatcher and coastal sage scrub habitat. I have
represented landowners and developers with respect to a number of other habitat conservation

planning efforts in California and other regions of the country.
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So, what we are learning?

We are learning that:
• There is a broad and growing consensus that a "funding framework" is the most

critically needed step toward resolving the perceived economic development/
wildlife conservation conflict, at least with respect to urbanizing areas. Those
who would argue for less regulation suggest that the existence of a funding
framework will make regulation unnecessary. On the other hand, those who
argue for more regulation suggest that a funding framework will ameliorate the

adverse effects of the regulation. Designing and establishing an adequate fund-

ing framework will speak to both perspectives and, in fact, will resolve much
of the underlying conflict.

• The cost of wildlife conservation in urbanizing areas is not large if shared by
the broad constituency of interests. Several years ago, based on a "back of the

envelope" guess, a small group of us concluded that the cost of conservation in

urbanizing Southern California ^ would be relatively modest over an extended

period of time—generally in the range of one or two B-2 bombers or the rebuild-

ing of the Woodrow Wilson bridge over the Potomac, not a great deal of money
in the future of the region (the 11th largest economy in the world)—proyided
that the cost is shared broadly by the constituency of interests. On the other

hand, if the entire cost is allocated to only one of the constituent interests, such
as new economic development or to current local tax payers, it becomes unbear-

able and in turn adversely afliects all of the involved interests. Wildlife con-

servation is of shared local. State and national significance and, if shared by
these broader interests (including new economic development), its cost is not

large. By analogy, if historically the cost of the national highway, flood control,

sewer, or water supply systems would have been allocated only to then new
local development or then existing local or regional populations, the costs would
have appeared large and unmanageable. In turn, failing to establish a funding
framework for such purposes would have adversely affected our local. State and
national economic well-being. From this perspective, it appears that the prob-
lem is not the amount of money required but our collective inability to design
an efficient system for sharing the cost. We have argued about the problem
rather than simply setting about to solve it.^

• The urbanization of the Nation pursuant to national settlement programs has
been accompanied by a growing conservation deficit or debt. In the past, we
have not adequately funded or provided for the conservation of biodiversity
within the urbanizing areas of the nation. Our national settlement programs for

highways, flood control facilities, sewer and water systems and ports, simply did

not provide funding for the conservation of biodiversity as the direct and indi-

rect impacts of these programs occurred. It has created, in effect, a growing
shared conservation deficit or debt.

• By default the cost of conserving wildlife and biodiversity has been placed,

project-by-project, on new development. The cost of failing to adequately antici-

pate and provide for the conservation of biodiversity by the local. State and Fed-
eral communities has fallen, by default, on the shoulders of new development
projects (including public sector infrastructure), project by project. There is a

newly emerging consensus (within the conservation as well as the development
communities)^ that this is unfair, inefiicient, unnecessarily conflict producing,
and inflationary. At the same time, conservation interests are unwilling, under-

standably, to allow wildlife and biodiversity to be lost—with the result that new

8
Generally, the coastal terrace south of Los Angeles to the U.S./Mexico border and inland to

western Riverside County.
* It is our hope that the cost of conservation with respect to Southern California, Texas afid

South Florida can be refined as part of the Dialogue project. There is currently, for example,
a great deal of conflict regarding the specific amounts required and economic impacts with re-

spect
to the Multiple Species Conservation Program ("MSCP") for the southern half of San Diego

County. However, my sense is that much of this controversy can be attributed to the poUtics
of the debate and that if there is sufficient sharing of the costs among the constituency of inter-

ests and communities (local, State and Federal) involved, there is a broad consensus that the

cost of conservation is manageable. It becomes large only when borne by a single interest or

several interests such as new development or current local taxpayers.
^This consensus may be overstated. Within the conservation community, there is significant

sentiment that the entire marginal cost of conservation should be borne by new development,
even where past urbanization has failed to bear its share of conservation. See the accompanying
letter from the Environmental Law Institute. This point will be further discussed in the Dia-

logue and refined.

92-528 96-33
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development has been the funding vehicle by default, notwithstanding the re-

sults.
• The conservation of

biodiversity
within urbanizing regions is inefficiently

addressed project-by-project and most efficiently and effectively addressed

proactively, early and in an area-wide manner. Further to the last point, the

Sroject-by-project
system of reconciling development and wildlife conservation

as proven extremely inefficient within urbanizing areas and has contributed
to a political backlash.^ Not only are there project-by-project delays and a loss

of economies of scale, but the cost of habitat increases as development within
the region proceeds. There is broad agreement that addressing this problem
proactively, early, and in a region-wide manner will result in significant cost

savings and better results. However, such a region-wide approach will work and
not collapse, only if an adequate funding framework can be established.'^

• Wildlife conservation and biodiversity must be addressed in the context of the

regional vu-ban system, as a component of the infrastructure, with a view to-

ward the efficiency of the region and growing regional economic competition.
International competitiveness will increasingly pit region against region. Re-
gional wildlife habitat is a key determinant of the viabuity of the urban system.
It assures the quality of life demanded by a modem workforce and urban/subur-
ban population. In order to support regional competitiveness, habitat should be

incorporated into the regional setting as efficiently as possible and should be

designed in conjunction with transportation, housing, utility and other urban or

development components. While there is a cost associated with conservation, by
addressing it in a strategic manner, together with other components of the sys-
tem such as transportation and infrastructure, the resulting open space can
contribute to the efficiency and value of the other components (in effect, par-
tially offsetting and lowering the cost of wildlife habitat acquisition when
viewed separately). The economically most competitive regions are those which
pliin for the interaction between people, economic development and anticipated
environmental impacts synergistically and

strategically.
• Finally, complex issues such as this can be addressed most effectivelv through

collaborative planning processes that bring together all of the stakeholders.
From the transformation that is taking place in the private sector away from
command and control and toward more horizontal management structures, we
are learning that complex issues (such as the reconciliation of economic develop-
ment and conservation) and the competitiveness of our regions can be most ef-

fectively addressed by the learning of the stakeholders through collaborative

processes. It provides a way to sdlow those affected by public policy to have a
direct voice in making that policy and to cooperate with other affected interests
in efficiently sorting out the complexity involved.

Emerging Principles

Based on this learning, there are several key principles that appear to be emerg-
ing from the Dialogue.

• Conservation should be planned and funded as any other component of the re-

gional urban system. Conservation planning should take into consideration,

among other things: the efficiency, economic well-being and competitiveness of
the region as a whole.

• Lands required for conservation pursuant to such plans should be designated as

early as possible and in advance of urban encroachment. This establishes clear

expectations and provides assurances and predictability to both economic devel-

opment and conservation interests.

*The recently completed Fieldstone/Carlsbad Habitat Conservation Plan covering 2,000 acres
cost approximately $3.5 million to develop over a 5-year period. While it is difficult to estimate
with precision, with a regional conservation plan in place, the processing costs to the landowner/

developer would have been one-tenth of that amount, or less. The project cost of the HCP was
estimated to be $12 to $15 million which may be passed on to the 2,200 expected homeowners.
A m£yor cost, however, not included in these figures was the inabiUty of the Company, for sev-
eral years, to renegotiate its land loan covering the property, and the extraordinary amount of

high level executive time that was required to address the issue at the project level. In turn,
the cumulative impacts of such delay are reflected in a deterioration in the economic well-being
and competitiveness of the region as a whole.
'The Stephens' Kangaroo Rat Habitat Conservation Plan program is a case where there has

been growing conflict generated primarily from the delays and frustration resulting from the
lack of a funding framework, notwithstanding that economic development projects provided over
$120 million toweird conservation in the region. It is my understanding that another panelist
will specifically address the cost savings resulting from such early regional conservation plan-
ning.
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• Early funding for acquisition^ is the most important element of the funding

framework. Without early funding, it is extremely difficult to politically, if not

legally, designate the conservation of privately owned lands as wildlife habitat.

And without the designation of lands to be conserved, the entire process quickly

degenerates into the costly and time consuming project-by-project approach that

we are now trying to correct.^

• The provision of such early funding is beyond the capacity of the existing popu-
lations of a region and, as with other elements of the regional urban system,
should be a shared responsibility of the State and national communities. For the

reasons discussed above, the burden of conservation should be shared as any
other element of the regional urban system of infrastructure (such as, for exam-

ple, major highway, flood control, water and sewer facilities) among: new eco-

nomic development; ultimate users; and, the existing and future local, regional.

State and national communities. Of particular importance is t;he need for State

and Federal support to provide funding for the early acquisitioh of lands. ^°

• Case examples of successful collaborative planning among diverse stakeholders,

around issues of the environment and economic development have provided

learning for the future creation of regional funding frameworks. These successful

cases indicate the importance of careful facilitation and attention to process de-

sign.

While the detailed components of a specific "funding framework" for a particular
area may vary, these general principles appear to be emerging from the early ses-

sions of the Dialogue. It anticipated that the elements of a workable framework will

be further evolved as the Dialogue progresses, with a final set of principles emerg-

ing in October from the final session at the Smithsonian Institute.

A Personal Note

A year ago, I testified before your predecessor Subcommittee suggesting that there

were primarily three elements of the ESA that needed attention: assurances to eco-

nomic development interests; better management of the program within the Depart-
ment of Interior; and, most significantly, a funding framework. This testimony ad-

dresses the third element. Underlying all of these elements, however, is the need

for processes that reflect the transformation that Peter Drucker and Tom Peters are

documenting in the private sector. These new processes would allow us to address

complex policy issues such as biodiversity in a less command and control and more

"horizontal", collaborative manner. The San Bruno Mountain HCP provided us with

a model of such a process with respect to the perceived economic development/

biodiversity conflict. At the time, we thought its success was a fluke. It was not.

The Dialogue process is based on this successful model: allowing multiple stakehold-

ers to learn together and crafl their own solutions: bottom-up/top-down, all together.
It offers an evolving paradigm for a national polic)anaking process that is in keeping
with the foundational principles of our nation regarding the paramount role of the

individual. Yet it comprehends the need for a national policy regarding the con-

servation of our biodiversity. I welcome your continued interest in the Dialogue and
what we are learning.

^Acquisition may be of fee title, a conservation easement, long-term lease or restrictions, as

appropriate. The key is that the early designation of lands would fix expectations. It could also

contemplate that the existing landowner could choose to continue to own the land and would

not be required to sell, provided that the support for wildlife from the lands would remain un-

changed. Any such acquisition should take into consideration the impacts on value of historic

customary constraints and exactions.

^The distinction between an early once-and-for-all designation of lands to be conserved, as op-

posed to the project-by-project process, is similar to the difference between sorting your socks

once, when they first come out of the dryer, and waiting to sort them pair-by-pair each morning
as you prepare to put them on. Doing the job up-front avoids the repetitive sorting process.

Something we all learned in kindergarten.
10 It is my understanding that another panelist will address the funding issues relating to the

Riverside County Habitat Conservation Plan. That HCP contemplated that the State or Federal

Governments would assist in its funding. Economic development contributed over $120 million

(through impact fees and project mitigation requirements). No funding was forthcoming from the

State and Federal Governments (which was particularly important in the early phases of the

program before development fee revenues were received). The economic development fees and

revenues were insufficient to address the issue. The implementation of the plan was slowed dra-

matically. Local poUtical antipathy mounted, creating significant resistance to any further con-

servation planning. The economic burden was simply too great for immediately available local

funding.
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Endangered Habitats League
Dedicated to the Protection of Coastal Sage Scrub and Other Threatened Ecosystems

Dan Silver • Coordinator

8424A Santa Monica Blvd. #592

Los Angeles, CA 90069-4210

TEL/FAX 213-654 -1456

July 22, 1995

Senate Committee on Environment and Public Works
Senate Office Bldg.

Washington, DC 20510

RE: Wildlife Conservation/Economic Envelopment Ehalogue Process

Honorable Senators:

Our organization is writing in support of the "Funding Framework" being developed by the

Wildlife Conservation/Economic Development Dialogue Process. We have reviewed the testimony
on this subject to be presented before your Committee, and find its case for proceeding with

reliable financing strategies compelling.

Especially in regard to endangered species, the inadequacy of current funding mechanisms
has been the limiting factor in resolving economic-environmental conflicts. The Dialogue Process

is providing consensus-based solutions to these issues. Only with an effective funding framework
in place, will it be possible to protect biodiversity, maintain rural economies, respect property

rights, and ensure an orderly development process. These are goals central to our nation's future.

We urge your careful consideration of the recommendations which will arise from the

Wildlife Conservation/Economic Development Dialogue Process.

Thank you for considering our views.

Sincerely,

Dan Silver,

Coordinator

©low
JUL 2 5 1995
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Newhall Land

JutySl. 1995

Mr. Undell L. Marsh
Slemon. Laraen & Marsh
Suite 350
19800 MacArtbur Boulevard
Irvine CA 92715

VIA FAX: (71 I) 752-6804

Re: Testimoiijr of Undell L. Marsh
Funding Framework for WUdllfe Conservation
In Connection With the Elndangered Spedea Act

Dear Mr. Marsh:

The Newhall Land and Farming Company is a 1 12 year old compan;
approximately 100.000 acres in California and Arizona. We are dev^lopc;

major planned conununitles (in Valencia, California and Scottsdale,

one of the major agricultural companies in California.

with
rs of two

j\rlzona) and are

It is our experience that property owners have increasingly had to b' air

wildlife conservation both in urban cmd agricultural regions. Yet, wi
is a benefit to the population at-large.

We would support a "funding framework" for urban wildlife

lines proposed in your testimony, which equltabty distributes the

and preservation of wildlife resources and which gives due

equsdly Important urban system elements.

Sincerely,

conserv: tlon

CO ts

consider .tlon

James M. Harter
Senior Vice President

Newhall Ranch Division

JMH:mn

Tm Nl«M«M.k Lamo 'NO F*»wi*,e CflM#M«* 33623 V&,i*<ik Bouiffv*«o. VtLIKu. Cfci'OB^-fc 913S9

the expense of

dlife conservation

I along the
I of planning

1 to other

^^^, ^S^ <2^

iOS) JSS-JOOO
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B̂IH
buildins industry association
of soutitcrn California, inc.

August 1, 1995

Mr. Linden Manh
SLemon, L&nca & Marsh
19800 MacArthur Boulevard, Suite 360

Irvine, CA 92715

Dear Mi. Marsh:

Thli letter provides comments to your testimony to the Senate Environment

Committee on August 3, 1995 based upon my position as Chair of the California Building

lodustiy Association Environmental Task Force and Chair of the Building Industry
Association of Southern California's Endangered Species Taslc Force.

Federal funding (s critical to the success of wildlife conservation programt such

as the SoDtbera California Natural Communities Conservation Plan (NCCP) pilot

program. While our industry b supportive of the NCCP program in concept, and is actively

worldng to implement the program as a means to better address endangered species conflicts,

we believe It stands to fall because of the lack of funding.

For example, the cost of tlie Riverside County Stephen's Kangaroo Rat Habitat

Conservation Plan (SKRHCP) and the Multiple Species Conservation Plan (MSCP) covering

only one-third of San Diego County exceeds hundreds of millions of dollars. These are only

two of the ongoing multispccies planning efforts in Southern California.

The Riverside County SKRHCP -wzs prepared on the basis of commitments for equal

financial contributions by local, state and federal levels. To date, only monies paid by
landowners and new home buyers (the "local" component) has fUnded this program. State

and Federal funding has failed to materialize. The program has exhausted the local ability to

pay for wildlife conservation and yet more species are being listed by the federal

government The County's proposed multiple species plan, designed to meet the

requirements of the Endangered Species Act, is impaired for the laclc of funding.

Similarly, San Diego County's MSCP is in the planning process and is estimated to

cost more than four hundred million dollars. Today, no feasible mechanism exists to ftind

this program.

The Funding Framework Dialogue highlights the critical need for federal funding.

Without such commitment by the federal government, the Endangered Species Act will

1330 S. Vdlloy Vi»« Driv«

Diamond Bat, CA 91785

(908) 396-9993
Fax (906) 3S6 8B46 An AKIIIats ol NAMB and CBIA
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Mr. Uaita Marsh

August 1, 1995

Page 2

oontlnuc on iu "train wreck" course of proJect-by-project, spccles-by-species crijii

management. Congressioaal action to reliably fund multlspecies planning program* such
OS NCCP, particularly by providing early funds for habitat acquisition, b essential Co a
workable Rndangered Spcdes Act.

Sincerely,

Edwin G. SauU
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The Resources Agency

Fete WiUoii
Governor

Unu^ai p. Wlieeler

Secretary

of California

CallDM*nla CiMtunvMiluit C^tf|ni • llftfunmnt^ tif lV>allii({ A. V\'i4U:nva,w • tJc|iiuiiiipnt of C'.Ai)gMT^'«tk>n

neMnmnnl of nsli It UJine • l)r|i«nimntl uf PunaMrv A. rirv PiuUiTliun « tViwrtinrnt nf Par1» « Hrcrcalion • Uu|Mr1iniuu <tf WatAr H(i<our>xj>

July 31. 1995

Lindell L. Marsh, Esq.

Siemon. Larsen & Marsh
19800 MacArthur Ulvd., Suite 350

Irvine. CA 92715

Dear Undell,

Thank you for sharing with us the draft of your testimony to the Senate
Environment Subcommittee on the critically important issue of funding of wildlife

conservation in urbanizing areas. As you know, the State of California has made
substantial progress in the development and implementation of ecosystem plans to

manage habitat, with particular emphasis on the Natural Communities Conservation

Planning process in Orange and San Diego Counties.

Most appropriately, your testimony identifies the importance of adequately

funding the acquisition of habitat for this purpose. Although we will continue to utilize

publicly-owned land whenever possible, it will of course be necessary to compensate
private landowners in those instances when adequate habitat protection can be
achieved only through outright acquisition of privately-owned land. I also agree with

your assessment that such expendKures are analogous to public expenditures for

other kinds of infrastructure; for this reason, Governor Wilson recently signed

legislation which a-Jthorizes the establishment of local habitat assessment districts.

I am pleased that you will be able to share with the Senate Subcommittee a

report on the progress to date of the Funding Framework Dialogue. It is an important

project, and I look forward to worlting with you and other dialogue participants in

identifying and expanding the means by which to achieve our goals for habitat

conservation.

llw KMMHin^iiK lliill(llit(( S.-icrnmoiitu, c:r\ UfiHj i lOIRi (v'S3-.''.(kV; F.Ow I'.lini GS3-At02

(taliffHYwi (:ua>4.ll (UjiMiiilviikMi • CaUfiHiiU MIumi t4u\mm-arH-^- • ritUimiki lliM?r nuanl ofC^lirnnlia

Sialic ('iwiMljt (:i)i\WJV;itU^ • Sl.ilo I .lllita t JMnjtURaiit*! • SUtC H4^ lailtaliiMi lUiuxl

^n I'riHIrH it« iTiiy^*«l |u|irr

.*
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FRIENBSWOOD OEVELOPMZNT COMPANY
P.O. nox tier

HOO.'ilX)N. ItJXAS 7Il.i|.il87

July 31, 1995

Testimony to Senate Envimnmrnt Comniittee,

August 3, 1995

Mr. LindeU L. Maish, Esq.

Siemon, Larsen & Marsh

19800 MacArthur Blvd. Suite 350

IrviDc. CA 92715

Dear Mr. Mush:

Fricadswooci Development Gxnpany hai reviewed your proposed testiniony bt presentation to the Seoate

Enviroonciil Committee on August 3, 1995 and would IBce to voice our support for your efforti. The Wildli&

Cooscrvalioa/Ecoaomic Development Dialogue Process seons to be growing into an e£Ba:tive vehicle to

encourage meaningful discuision among a variety business, conservation and govemnient/regulatory mterest

groups.

We feel that the Houston area would benefit greatly &am a regional plan that would provide for conservatioD of

wildlifc and habitat and for ecooomic growtib and development Aixy effort to develop such a plan would be

meaningless without establishing an efiective program fiir fl'nHing the cooservation e£G3lt3 as an integral part of

the plan. Your eSbtta in brining the groups together for discussion and the observatiDos inr.lurfpd in your

testimony indicate fliat the Dialogue is a prodactive "bridge building" fbnnn. We look fijfward to participating in

the process. We stixmgly agree with the basic concept that a regional conservation plan will benefit existing

communities as well as fimire growth. We also agree that the burden of developing and implementing such apian

shotdd be shared by the many beneficiaries, not placed solely on new growth.

Sincerely,

Stephen D. Bost

Manager, Environmental Services

SDB/winword/env/sentstUm

a PceydMPKtv
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National"^Audubon Society wes,ern Regional ome
555 Audubon Place

Sacramento, CA 95825

(916) 481-5332

(916) 481-6228 fax

27 July 1995

Mr. Lindell Marsh

Siemon, Larson & Marsh
19800 MacArthur Boulevard, Suite 350

Irvine, California 92715

Dear Lindell:

I am pleased to respond to your request for my comments, concerns, and

support regarding your testimony on the "Funding Framework for Wildlife

Conservation in connection with the Endangered Species Act." (I have read

your draft of 7/17/95.) I support the effort and direction of your dialogue.

If we are to preserve America's biological diversity, it will, no doubt, take an

investment of similar magnitude to our country's investment in developing _

the Interstate Highway System to implement a national transportation policy

in the 1960's. Those were big doUars then, and they are even bigger dollars

now. But it's a well-developed system that has served our country well.

Your testimony, in my opinion, correctly suggests that wildlife habitat be

identified and conserved as a infrastructure cost within the urban system.

Unfortunately, not many people are thinking with a big vision. For this

reason alone, your dialogue can serve a catalytic function in building

awareness and support for the pro-active approach to the conservation of

biodiversity you are pursuing.

In the context of both preserving biological diversity and the Endangered

Species Act, I believe we have a lose-lose situation-both for wildlife and for

economic development interests. The current situation emphasizes single

spedes, not multi-species nor habitats; redundacy not streamlining;

regulatory versus collaborative, solution-oriented approaches; too much

money spent on lawyers and consultants; and not enough on wildlife and

habitat. The current situation is ripe for a new vision, which your dialogue

can help create.

For the foreseeable future, federal funding is decreasing and the regulatory

pendulum has swung as far as it will. A new vision needs to acknowledge
this and offer durable solutions based on good science, collaborative buy-in by

stakeholders, and incentives that encourage good planning and wise
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Mr. Lindell Marsh
27 July 1995

Page 2

stewardship, as well as public servants who can facilitate solutions. At the

same time we must go beyond the "emergency room treatment" of the ESA fo

the next level "preventive healthcare"--restoring and sustaining all

biodiversity for the benefit of humanity and our planet's life support systems.

To do this is a huge task. We will have to create a culture of conservation

throughout the communities of America. Your dialogue is a constructive

step in the right direction. My best wishes to your group and my thanks for

the effort invested.

Sincerely,

GLENN OLSON
Vice President

GO/co

cc/enc: John Ricker
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THE IblACCOBY GROUP
p.c.

Richard Margolles, Ph.D.
Vice President

Consultantsfor Strategic Development

July 28, 1995

Re: National Funding Framework Dialogue

Senate Environment Committee
United States Senate

Washington, DC

To Whom It May Concern:

I came to know Lindell Marsh, and the National Funding
Framework Dialogue process that he has created, when he sought to
discuss how best to facilitate and develop his ideas. His clarity, devotion,
and innovative thinking was immediately evident, and I have worked
with him since then developing the strategy for his Ideas.

There are several features of this dialogue pnDcess which make it

worthy of greater national attention, and of potential usefulness to your
committee. Hrst, this process brings together adversaries, including
environmentalists, developers and other economic Interests, and the
various levels of government, and encourages them to move beyond
their usual reflexive self-interest to an enlightened view of self
interest. The dialogue process brings them into a shared planning
reiadonship.

Second, this dialogue process builds on about thirty examples
from around the country where these stakeholders have collaborated in

resolving difficult endangered species Issues so that economic
development could proceed, while preserving the spedcs in question
without contentious litigation and delay.

Third, this dialogue process goes beyond those Important
successes. It ejqslores how to create a funding mechanism model, that
can be adopted regionally, to expand collaborative planning for the
preservation of biodiversity, sustainable development, and livable
environments.

Fourth, the resolution of the environment vs. economic
development false contradiction makes good business sense, for

everyone. Regions which can preserve their biodiversity and
environments create a friendlier, less cosUy, and more attractive place
for businesses to locate auid grow, along with the employees who
Increasingly are the capital of our modem economy.

1700 KStreet.NW, Suite 306 • Waflhlngton, DC 20006 • Tel; C202) 659-0402 • Fax: t202) 296-6640
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Fifth, the reflnemeni of the regional funding mechanism Is

timely in the heated climate of national debate that has arisen since the

last election. It facilitates devolution of power from Washington to the

statet and regions. What is so interesting about Lindell Marsh's ideas is

that they are supported by the various previously-contending sides, as

they each seek a way out of their traditional adversarial approaches.

I recommend lindell's work and testimony for your attention. I

believe you will find It very relevant as you work on these Important
issues of how to sustain our growing national economy and a livable

earth, both of which make up our shared patrimony.

Sncerely,
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^^IHQNWXM'^

Environmental Law Institute
1616PSt. NW
Washington. DC 200J6

Telephone 202/328-5150

FAX 202/328-5002

July 28, 1995

Lindell Marsh
S lemon, Larsen & Kareh
19800 MacArthur Boulevard
Suite 350
Irvine, California 92715

Dear Lindell,

On behalf of the Environmental Law Institute, 1 am pleased to
offer our support for the Fxinding Framework Dialogue for Wildlife
Conseirvation and your testimony on behalf of the project. As you
know, ELI is an independent educational institution located in
Washington, DC whose mission is to advance environmental protection
by improving law, management, and policy through research,
publications, and dialogue. While we do not lobby, ELI policy
research often plays a role in informing debates over key
environmental issues .

Recent ELI research has focused in significant part on
biodiversity protection in the United States and abroad. This
research into the protection of sensitive ecosystems and wildlife
habitat has revealed limitations in permit-by-permit regulatory
programs and the need for broader landscape- or ecosystem-based
protection approaches and a more flexible array of protection
"tools". One key issue involved with multisectoral, regional
planning processes is funding. Funding is needed for the planning
process itself, participation by affected parties with meaningful
opportunity for all sectors to be represented, and for acquisition
of property, among other things. Determining how the burden ought
to be shared among levels of government and between public, private
and voluntary sources deserves concentrated dialogue.

The Institute has been pleased to co-convene the discussions
of the Wildlife Conservation/ Economic Development Dialogue Process
with the Growth Management Institute. We believe its focus on
successful regional efforts to reconcile wildlife conservation and
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economic development objectives will help provide a more
substantial analytical basis from which to extrapolate principles
of potential general appliceibility. In light of recent discussions
about alternative approaches to the protection of endangered
species and biodiversity generally, this dialogue is particularly
timely. Your leadership on this issue id-w«l^come and needed.

Erik J. Ke
General 0ouTlsel
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Environmental Law Institute
1616PSt. NW
Washington, DC 20036

Telephone 202/328-5150

FAX 202/328-5002

July 31, 1995

Lindell Marsh
Siemon, Larsen & Marsh
19800 MacArthur Boulevard
Suite 350
Irvine, CA 92715

Via fax 714-752-6804
tel 714-752-1538

Dear Lindell,

I assume you received my letter by now regarding ELI's support
for the Funding Framework Dialogue. As I indicated, EU is not be
design or operation an institution advocates for particular
solutions. It point out advantages and disadvantages but, almost
without exception, stops short of advocating one view over another.

Personally, I agree much of what you say except for a couple
of points. However, because they may be critical points, our
difference of opinion may be significant. On page 4, you make
several points with which I am not completely in accord. I agree
that it is unfair to place all of the burden for protecting
biodiversity on new development but, in fact, it seems to make
sense to bxirden new development more than existing development as
a brake on the rate of "greenfield" conversions. That new public
infrastructure (I assume you mean new roads, sewer capacity and the
like) is burdened heavily certainly fair because that cost is
spread widely over all taxpayers and discourages endless expansion
of these systems while older portions deteriorate.

I recognize that you have called for improved planning to
accoiint for the lands needed for conservation purposes at the
front-end of the land development process and agree that this would
be an improvement. But reality and politics interfere too often
with the functioning of good theory. I am all for improving the
sharing of the burden for land planning and protection more
equitably but fear that politicians would hear the first part of
the message (unfair to have new development pay) and fail to hear
the second part (have conservation costs paid as part of what all
residents/ taxpayers pay for.) The Land and Water conservation
Fund is not being used now for new public land conservation/
acquisition despite revenues from off-shore oil production. Why
would we believe this Congress will be different?

I realize you didn't ask for a speech but though you deserved
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a more complete explanation for ELI's "position". EH is happy to
endorse wholeheartedly the project. The exploration of how best to
get funding for the process of conservation^^i^'^ vital element of
what can actually happen.

E»rk Meyers
General Counsel
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City of Austin
Founded bv Congress. Republic o( Texas. i830
Municipal Building. Eighth iit Colorado. P.O. Hox lOiVi. Austin. Tncas 78767 Telephone 5l2M9e-2uoc

July 31. 1995

Undell L March, Esq.

Siemon, Larsen, Marsh
1 9800 MacArthur Blvd.

Suite 350
Irvine, CA 92715

Dear Lindell,

I am pleased that staff from tiie City of Austin is partidpating witfi you in the *Fun<£ng
Framework Dialog* which Is attempting to d«valop vlabla funding approaches for the

conservation of wildlife. I understand that tfiis effort is focused on developing a

oonsertsus on furxSng options to Implement tfie Endangered Species Act from the

perspective of those of us in the country who have been woridng to comply with the

current AcL The following points reflect insigin gained as a result of our own experience
in dealing with tie Issues of preserving wildlifa in a rapidly uibanizing area:

• A regional multi-spedes approach to the habitat planning provision of the Act [10(b}]
is the preferred putiOc poScy over the development by development approach. A
regional planning approacii is more efficient in tl^t K achieves economies of scale,

broadens the ecorvsmic base, and provides for a more biologically complete

ecosystem approach.

• FurxJIng for endangered spedas protection should allocate costs tietween new and

existing development Existing development has impacted wildlife without stiartng

the costs of conservation. This has left new development to face the full cost of

protecting wildlife. Local regiorts should have flexibility to determine which furKiir^
mechanisms to use and flow to equitably cflstribute the costs to all the beneficiariea

of wildlife conservatioit.

• Initial appHcaHons of the Endangered Species Act were relatively simple tiecause

they dean with single species in remote wilderness areas. Over time ttie appOcallon
of the Act has become more complex as economic development expands irtto more
sensitive rtatural areas. The development marketplace Is Just now IseginnJng to

adapt to Die economics of conservation. A consistent emphasis on habitat

conservation wfll allow a market response to emerge In each area of the Country
where ttie Act applies and sfKXikl provrida each comrrKinity the opportunity to

develop its own unique economic soluiion.

Sincerely,

UesusClarzaQ
Ctty Manager
City of Austin, TX



1035

THE FAU/FRI JOINT CENTER FOR
ENVIRONMENTAL AND URBAN PROBLEMS

FLORIDA ATLANTIC UNIVERSITY

July 31. 1995

Lindell L. Marsh, Esq.

Siemon, Larsen & Marsh

19800 MacArthur Blvd., Suite 350

Irvine, CA 92715

Re: Testimony to Senate EnviroDment Committee,
Thuisdav. Auflust 3. 1995

Dear Lindell:

Finding new ways to reconcile the need to protect natural systems and thus

conserve wildlife in urbanizing areas has never been greater or so urgent. I have become

convinced through the work of our "Wildlife Conservation/Economic Development Dialogue

process" to dale that finding a sufficient and adequate funding frameworic to allow pro-active

watershed and substantial habitat area protection must be accomplished.

In such an approach, the development community can be assiued of timely and

certain development approvals, which is the only way to resolve what is now an inefficient and

ine^ective case by case approach that is costly to the developer and does not achieve wildlife

conservation goals. v

One of your most important points is that we have not inchided wildlife

conservation as an infrastructure cost in planning and developing urbanizing areas across the

Nation. The resulting conservation deficit has been shifted largely to new development, and the

result is ccHistant conflict as we move forward with a project-by-project "system" of reconciliog

development and wildlife conservation. Neither environmentalists nor developers will achieve

their goals imless we fuodamentally alter our way of doing business.

I especially want to support your summary of emerging principles of a 'funding

framework" that can set the Nation on a new road in this matter. I believe that a collaborative

dialogue among all the key stakdiolders can and will allow the identification of lands to be

conserved for wildlife protection, and establish a fair allocation of costs among the regional

existing and future populadons. Planning ahead instead of reacting in a deeply adversarial

process is the key.

Please include my letter of support when you testify before the Senate

Subcommittee.

Sincerely,

^Dr. John DeGrove

Director
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Augusta, 1985

Mr. Undeii Marsh
Slomen, Lanon & Marsh
19800 MacArthur Blvd.. Suite 360
Irvine. CA 92715

D«ar Mr. Marsh:

The purposa of this letter is to provide comments to your testimony to the
Senate Erwlronmant and Public Worlcs Committee en August 3. 1996.
These convnente are based on my position as Ciialrman of the
Environmental Issues Task Force of the California Building Industry
Association and the ErKlangered Species Tasli Force of the Building
Industry Association of Southern Catifomia.

Federal funding is erKaai to tho success of wildlife conservation programs
such as the Southern California Natural Communities Conservation Plan
(NCCP) pilot program. While the building industry Jias been supportive of
the NCCP cwicept and is actively working to implement this pilot program
as means to batter resolve endangered species conflicts, we betieve t^ie

prcgram Is due to fail because of the lack of adequate funding.

These pfOiyams are incredibly axpenaive. The costs, for example, of the

Stephens ICangaroo Rat Habitat Conoen^ation Plan (SKRHCP) in

Riverside County and the Multiple Species Consen/atlon Plan (MSCPX
which covers only one-tliird of San Diego County, are in the hundreds of
milllor^s of dollars. Even thou(^ the SKRHCP was prepared otJ the basis
of equal financial contributions from local, state and federal sources,
funds from state and federal governments failed to materialize. Only local

funding, paid by landowners and new home buyers, has been available to

finance this program. And despite the Isci the program has now
exhausted local resources available for wildlife conservation, more
speciee are t>eing listed.

The San Otego MSCP is still in the planning process, but its

Implementation is estimated to cost over four hundred million dollars. No
feasible nrteans exists to generate that amount locally. Both the San Diego
program and the SKRHCP were designed to meet /edsral endangered
species requirements, but both far exceed the capability of the local

convnunitles to finance them.

^Hi^llHiliHl,



1037

The Funding Freinework Dialogue highlights the cntleal naod for federal

funding. Without such funding, we will have no choice but to resort to the

historical prajeet-by-projeet, species-by-species crieas managsmant
approach to protecting andangersd ispecies. Congress must act to fund

programs such »a those discussed aisove if the Endangered Species Act

is to worU as Congress intended.

Sincerely,

Ed Sauls, Chairman
CBIA Environmental Issues Tasl< Force
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Fly's spot
on list of

protected
defended
LOS ANGELES (AP) — They're

only about an inch long and live a

couple of weeks at most, and you'd

probably swat one if you saw it.

Be careful. The Delhi Sands

flower-loving fly is now on the fed-

eral endangered species list ^ the

first fly ever to achieve that distinc-

tion.

Shrinking habitat is the reason—
and those womed about commercial

enterprise ui suburban Colton are

left scratching their heads.

"They talk about the fly becoming
extinct, but so are jobs." said Mayor
Frank Gonzales. "Next are they go-

ing to be designating ants?"

Maybe, said Greg Ballmer. The

agricultural entomologist proposed

putting the fly on the endangered
list, a designation it won last month.

"If we allow these things to go ex-

tmct, it's kind of like taking library

booka^out of the librai-y and bummg
them without even reading them,"

said ^4r- Ballmer of the University of

California at Riverside.

Environmentalists say the Delhi

Sands fly, spotted with dabs of

orange and brown, shouldn't be held

up for ridicule just because it's not

as imposing as a gnzzly or a national

The Delhi Sands fly may hold up an enterpnse zone in Colton. Calif.

symbol like the bald eagle.
'The point isn't that any pretty

little msect needs to be saved," said

Jon Golinger of California Public In-

terest Research Group. 'These spe-
cies are part of a healthy ecosystem,
and when species start dying, it's a

clear sign that something's wrong."
For Mr. Gonzales, the battle-

ground is Colton's 300-acre enter-

pnse zone, where San Bernardino

County has been plannmg to build a

SLx-story hospital.

Puttmg the fly on the endangered
species List has not shut down any
construction or directly threatened

any jobs, unlike the northern spotted
owl. No work has started on the pro-

posed hospital.
And just three acres of the fly's

habitat is inside the enterprise zone.

But that might be cnacaL Of the

original 25,600-acre patchwork habi-

tat, little more than 2 percent, orS12

acres, remains.

About 600 plants and animals are

listed as endangered nationwide.

People who kill or harm them may
be fined up to- $200,000 and sen-

tenced to a year in jaiL

Mr. Gonzales said the town needs

the enterprise zone jobs, consider-

ing that as many as 400 families are

losing work because of the shutdown
of nearby Nonon Air Force Base

and unemployment is pushing 13

percent.

"Good-paying jobs, manufactur-

ing jobs . . . now that the fly came up,

they're kind of concerned. They're

having second thoughts," the mayor
said of developers.
No numbers are available on how

many of the flies survive, but Mr.

Ballmer said some were sighted in

August and early September.
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Amekican Zoo and

Aui ARit'M Association

03 August 1995

The Honorable Dirk Kempthorne
Chairman
Subcommittee on Drinking Water, Fisheries and Wildlife
415 Senate Hart Office Building
Washington, DC 20510

h«cuiivt Office jnd Dear Chairman Kempthorne,
lioiiMrrvjliim (Icnltr

-i-,.|)oM('.<-nri.ji.)wnKd. Thank you for the opportunity to provide testimony before
Btrhc*d,i. Mjrvbnj :oiii> ^^he Senate Subcommittee regarding the reauthorization of
M;.ioi-w-7777 the Endangered Species Act. In this correspondence, which
'"-""'""-''"" v/e request be made part of the record, we would like to

briefly follow up on several issues raised during the
question and answer period that may be useful to you and
other Subcommittee members.

The American Zoo and Aquarium Association (AZA) believes
the most prudent and cost effective way to preserve
species is to protect their habitat. As a result of this
belief, we also believe captive breeding for
reintroduction should be used as a last resort. However,
captive breeding for developing husbandry methods,
conducting research, and retaining genetic variation
should begin well in advance. It is important that early
efforts at captive breeding are encouraged so the captive
breeding community can respond quickly and with the proper
expertise if requested. In the past the AZA has had the
good fortune of having experience with similar species
vjhich has allowed us to assist endangered species such as
the California ccr.dor and the black-footed ferret. If we
dc r.^t plan ahead, this may not always be true.

Th-r AZA also supports the creation of incentives and
regulations that encourage private-public partnerships in
the protection of endangered species. The evolving
recovery program for the black-footed ferret is an
excellent example of success in this area. This program
is a cooperative effort led by the USFWS and involving
several federal and state wildlife agencies, nongovernment
organizations, private businesses, and private landowners.
It is also important that recovery allow multiple use when
possible. At this time there appears to be no reason why
release sites for black- footed ferrets cannot also support
hiking, back-packing, cattle grazing and other
nondestructive uses. It is our hope that this excellent
program which is moving forward in a cooperative, multiple
use effort will not be hampered by proposed cuts in the
USFWS budget.

Founded m I92d as tfw flmefcin AssociJiron o' Zoological "atks and Aquariums lo suppon membetsrxp eicelience m constr^/aiion •Oucation science and rec'oiion

^''fSt
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We would also encourage the Subcommittee to examine the

system being implemented for the endangered Wyoming toad

regarding the need to search private lands for toads and

curtailing the use of pesticides on private lands. This
innovative program, developed with the cooperation of

public and private partners, sets a given number of
searches for the toad on private lands within a given t'-"=

period. If no toads are discovered, the land use
restrictions are eased with respect to insecticide

application. There is also an effort to assist landowners
in using alternative control agents rather than
insecticides. As an added note the toad's captive
breeding program has recently shown great success with

Wyoming Game and Fish and several AZA zoos.

Thank you for this opportunity to provide additional
information to the Subcommittee. If you have any further

questions or need additional information, please do not
hesitate to call upon us at the AZA.

Sincerely,

"^crC^^ ^ Wu2^«_

Robert J. Wiese, Ph.C.
.-.ssistant Director for Conservation and Science

^. -^^
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James R. Irvine

199SPnsideHt

National Association of Home Builders
1201 15th Street, N.W., Washington. D.C. 20005-2800

(202) 822-0200 (800) 368-5242 Fax (202) 822-0374

August 3, 1995

The Honorable Dirk Kempthorne
Chairman

Subcommittee on Drinking Water, Fisheries and Wildlife

Senate Committee on Environment and Public Works
415 Hart Senate Office Building

Washington DC 20510

Dear Mr. Chairman:

It is my understanding that in your upcoming hearing on the Endangered Species Act,

you will hear from participants in a recent dialogue addressing incentives for landowners to

preserve endangered species, sponsored by the Keystone Center.

I want to make it clear that while the National Association of Home Builders (NAHB)
name does not appear on the final report, a representative of NAHB participated in the dialogue,
and NAHB supports this effort. However, internal process at NAHB requires in-house review

before we can endorse the final product.

I congratulate you on holding these hearings on this important topic. NAHB looks

forward to continuing to work with you to reform the Endangered Species Act so that it balances

the necessary goals of environmental protection and economic growth.

Best regards,

james R. Irvine
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SANDY SHUPTBINE Charr

MICHAEL F GIERAU Vice Ctiatr

ANN STEPHENSON Commissjonet

ROBERT L SHERVIN Commissioner

THOMAS L SCHELL CoiTimissioner

State of Wyoming

Teton County
PO Box 1727 Jackson, Wyoming 83001 (307)733-4430

Fax No. (307) 733-4451

August 21, 1995

Senator John Chafee, Chairman
Committee on Environment and Public Works
505 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Senator Chafee and Members of the Committee on Environment and
Public Works:

The Teton County Wyoming Commissioners are privileged to be
decision makers for a county which is exceptional in the richness
of wildlife and wildlands within its borders. Our citizens
repeatedly acknowledge the importance of these resources, in a
variety of surveys from the Chamber of Commerce to the University
of Wyoming to county planning. We recognize the value of wildlands
and wildlife to our economy and guality of life. We believe the
Endangered Species Act has contributed positively to the lives of
Teton County's citizens and millions of visitors by offering a
chance for survival to trumpeter swans, bald eagles, peregrine
falcons, grizzly bears and their natural habitats. As a result,
much information regarding biological relationships is obtained,
not to mention the inspiration and enjoyment gained from the
presence of these
species.

While recovery of threatened and endangered species includes big
challenges and some short term inconvenience to man, it is also a
measure of our ability to understand that the health and welfare of
mankind is influenced by the overall health of the biochemical
world. If habitat quality, air quality, and water quality are such
that there is a richness and variety of flora and fauna, human life
also improves.



1043

We acknowledge that some inconvenience and abuse has occurred toindividuals because of the Endangered Species Act, but we strongly
urge you to fine tune it rather than departing from its currentintent and parameters. Our own experience has shovm a great dealof effort on the part of federal agencies to carefully consider andresolve situations involving private interests. Some bills
currently being considered appear to add to the paperwork, judicialand financial burden while diminishing opportunity for public
input. This appears to be negative in terms of regulatory
efficiency and results desired. Instead, we encourage revisionswhich speed up review and analysis, enabling landowners and the
general public reassurance about fair process and positive results.

Finally, we note with dismay, the procedure followed for the
Congressional hearing held in Casper. We believe the health of our
biological systems is everyone's interest. Certainly, there seemedto be a lack of opportunity for those who were not representing a
singular interest to testify. We do, however, thank you for the
opportunity to submit our thoughts to you in writing

Respectfully submitted on behalf of the Board,

Sandy Shupti-ine, Chair
Teton County Board of Commissioners

SS: jw
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CHAMPION
ISSUE PAPER

February 1995

Reform of the Endangered Species Act

Champion's Position on the Endangered Species Act: Champion, as well as the

entire forest products industry, supports the goals of the Endangered Species Act (ESA)

as important and necessary. However, we view the law as needing change in order to

achieve those objectives. Currently, the law is not working as intended -- its impact on

society is more negative than positive. This negative impact has grown in direct

proportion to the efforts of some environmental groups to achieve goals unrelated to the

preservation of threatened and endangered species.

Overall, Champion believes that the ESA must be amended to ensure that:

The rights and livelihoods of people affected by the ESA
are carefully considered as an integral part of species

protection and recovery efforts.

Background: The Endangered Species Act, enacted in 1973, is one of the nation's

most important and far-reaching environmental laws. The ESA protects both plant and
animal species that are classified as:

• endangered: any species which is in danger of extinction throughout all or a

significant portion of its habitat range; or

• threatened: any species which is likely to become an endangered species within the

foreseeable future throughout all or a significant portion of its habitat range.

Currently, more than 900 U.S. species of plants and animals are listed as endangered or

threatened, while another 4,000 species are considered candidates for listing
- and the list

of protected species is growing at the rate of approximately 50 per year. Species are listed

as endangered or threatened based solely on biological and scientific data, without regard
to potential economic or other effects on society.

Not only government agencies, but private individuals and businesses are required by the

Act to avoid "taking" a listed species and a violation of the Act carries stringent criminal

and civil penalties. "Taking" is defined as: "... harass, harm, pursue, hunt, shoot,

wound, kill, trap, capture, or collect." "Harass" and "harm" have in particular been

broadly construed, to the point where public or private activities which change a species'

ChompkMi
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habitat (like clearing brush, building homes, nnining minerals or logging trees) can be

considered a "take." Federal agencies are prohibited from authorizing, funding or carrying

out any action (including the granting of permits) that would jeopardize, destroy or harm

(which the government defines to include "modify") the habitat of an endangered species.

There is little flexibility provided in the law.

The goal of protecting and conserving endangered species is extremely important.

Recently, however, the original purpose of the ESA has been overshadowed as a result of

Its misuse by some environmental groups. More and more, it is being used by such groups
as a tool to prevent otherwise lawful activities on public and private lands in order to

achieve unrelated goals such as blocking development projects, creating unofficial

"wilderness" areas, or halting activities which they find undesirable, such as cutting

timber.

As the list of species has grown, the lack of flexibility inherent in the ESA and its

increasing misuse have become more significant problems. The ESA has the potential to

affect more individuals and property than perhaps any other single environmental statute.

What's Wrong With The ESA and How Can It Be Fixed?

The ESA Lacks FlexibiHty: The ESA contains none of the qualifiers found in virtually every
other environmental statute to ensure that costs bear some relation to benefits, such as

"best available technology," "to the extent feasible," "insofar as practicable," and so on.

When a species is listed, the Fish and Wildlife Service (FWS), the agency responsible for

administering the law, has few options to minimize economic impact - leading to

occurrences like the spotted owl controversy, which has put thousands of people out of

work in the Pacific Northwest. Since the FWS and some courts have broadly interpreted

habitat modification to be a "taking," any land use that may harm even one member of a

species, subspecies or their habitat can be a violation of the ESA. In addition to not being
able to consider the social and economic implications of listing, the FWS cannot even
exercise discretion in determining whether listing will save a species - no matter how high
the cost.

Solution: The FWS should have adequate flexibility to adapt recovery plans to reflect

economic and other realities and to balance competing concerns. This would include

taking into consideration the biological significance of a particular species and the harm to

human beings that might result from a strict recovery plan.

The Scientific Base for Listing Decisions Needs to be Improved: The ESA requires a listing

to be determined on the basis of "the best scientific and commercial evidence available."

Unfortunately, for many species, there is little good scientific data and, in most cases, the
FWS is unable to conduct original, independent research to evaluate the status of the

species.
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Solution: The ESA should require use of all applicable scientific data, apply rigorous
scientific standards to the data used, undertake additional research when existing date is

inadequate and require peer review to ensure that decisions are based on sound science.

Definitions of Species and Subspecies Are Overly Broad: The ESA uses a broad definition

of species that includes: "... any species or subspecies of fish, wildlife, or plant; any
variety of plant; and any distinct population segment of any vertebrate species that

interbreeds when mature." A species may be listed as endangered in one area while it is

plentiful in another - like the California Gnatcatcher. A researcher in 1 988 arbitrarily

divided the species into northern and southern subspecies, and then in 1 990 moved the

dividing line 30 degrees of latitude north -- which decreased the population of the northern

subspecies of gnatcatchers from 2.5 million to 4,000, small enough to qualify for

threatened status.

Solution: The ESA should provide a scientifically accepted standard for determining what
qualifies as a separate species or subspecies.

Spending Should Be Prioritized: The FWS has limited resources at Its disposal, but the

pattern of spending is often related more to politics than to scientific considerations or

potential for recovery. Over half of the funds allocated to the FWS in 1 990 were spent on

just a dozen species, while the next dozen species received another twenty-five percent,

leaving all the remaining species to share just a quarter of the funding. The overly broad
definition of species and subspecies complicates the matter. For example, the FWS spent
over $500,000 on the recovery of each warty-back pearly mussel. Would that money
have been better spent on some other species altogether?

Solution: Biological significance, ability to recover, and economic impact are all factors

which should be used to prioritize activities and expenditures.

The ESA Does Not Require Specific Recovery Goals or Provide a Meaningful De-listing
Process: The FWS is required to develop a recovery plan for each listed species, but few
of these plans have specified recovery goals. Also, while the ESA does contain a process
for de-listing species after they have recovered, in practice the process is politically

charged and rarely used. The irony is that Congress established de-listing as the measure
of success for the ESA - the recovery of a species beyond the point of threatened or

endangered status.

Solution: Recovery goals should be specified in each recovery plan and de-listing should
be a viable option when a listed species exceeds the FWS-mandated recovery goal.

Enforcement is Based on Theory Rather Than facts: Even compliance with a recovery plan
is no guarantee that a landowner will not face liability for a "taking" of a species. Because
habitat modification is included in the definition of harm - even without any indication that
a species has actually suffered any harm - individual landowners can face fines and even
criminal prosecution under the ESA based on a theoretical concept of harm.
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Solution: Habitat modification, absent evidence of actual injury, should not be the basis

for fines or criminal liability. v

Status of the Legislation: Since the ESA was signed into law in 1 973, it has beeA
amended and/or reauthorized seven times -- in 1 976, 1 977, 1 978, 1 979, 1 980, 1 982 and
1 988. Numerous proposals to amend the ESA were introduced in 1 994, but none were
enacted into law. As the issue has become increasingly controversial, it is harder to find

acceptable political compromises. The following are the key provisions which the

advocates for reform would like to see enacted:

require field testing and peer review of scientific data

require analysis and consideration of economic impacts

provide more public and interagency involvement in crafting recovery plans

require consideration of alternative recovery options

clarify the term "take" to exclude habitat modification

provide compensation to property owners for loss of property use

require the setting of measurable recovery goals

Reauthorization of the ESA is expected to be one of the priority issues being advocated by
the Republican-controlled Congress in 1 995.

For more Information contact:

Carlton Owen , Forest Resources, Greenville, SC (803) 370-7206
David Frankil, Government Affairs, Washington, DC (202) 785-9888
Jim Sweeney, Forest Resources, Washington, DC (202) 785-9888



/ L
Working Paper No. 4

/ %

1048

Vsa-fo**^

ENDANGERED SPECIES

LISTINGS

and

STATE

ECONOMIC PERFORMANCE

Stephen M. Meyer

March 1995

Massachusetts Institute ofTechnology
Pfoject on Entrironmentcd Politics and Pohcy

Bldg/Room E38-628

Cambridge. Massachusetts 02139

(617) 253-8078



1049

Working Paper No. 4

ENDANGERED SPECIES LISTINGS and
STATE ECONOMIC PERFORMANCE

by
Stephen M. Meyer*

IWTRODUCTION
For most Americans mention of the Endangered Species Act conjures up

images of a triumphant Spotted Owl perched atop an enormous Douglas Fir,
while below a group of unemployed loggers idly drink beer and pitch- stones!
The Endangered Species Act, some argue> is impeding American economic
growth and prosperity - trashing the economy". Indeed, anecdotes abound of
butterflies halting shopping mall projects, mosses scuttling highway
extensions, and fish blocking resort development.

With the number of listed endangered species presently hovering around
800 and thousands of candidate listings waiting in the wings it is certainly
prudent to question whether we can pay the alleged price for protecting
endangered plants and animals In the manner presently defined by the
Endangered Species AcL And it is in this context that a number of
amendments to the Endangered Species Act have been proposed, all aspiring to
balance the needs of biodiversity against those of the economy.

In order to assess the potential economic value of these proposed
amendments we need to have some sense of the actual economic impact of

endangered species listings. To what degree do such listings depress economic
growth and development? Those who favor giving economic interests more
weight in the endangered species process are convinced that the negative
economic effects of endangered species listings are readily observable and
substantial. This should be easy to verify, and if true would prove valuable in

estimating the economic return from an "economically balanced' Endangered
Species Act.

Accordingly, this paper estimates the impact of endangered species
listings on state economic development for the period 1975-1990, the entire
lifetime of the Endangered Species Act for which complete data are available.
The data show that endangered species listings have not depressed state
economic development activity as measured by growth in construction
employment and gross state product. These findings hold even after taking
into account state area, population, population density, size of economy,
structure of economy, population growth, and time. In fact a state by state
comparative analysis across three consecutive five year periods reveals the
converse to be true: higher numbers of listed endangered species are

' The author is Professor in Political Science and Director of the Project on Environmental
Politics and Policy.

92-528 96-34
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associated with higher rates of economic growth and corresponding popiUation

pressures.

2STIMATING THS SCONOmC WtPAGt OP EHOASG&ROD 8PSCIBS
LlSTHfGS AT THE STATE LEVEL

Before launching into any foiin of statistical estimation it is useful to

examine visually the basic trends in the two key variables — ra.tes of economic

development and endangered species "burden"— to see how they move in time.

This study uses two standard indicators of state economic performance that
reflect development activity: growth in construction employment and growth in

gross state product.^ The choice of construction employment is obvious. If the

weigjit of endangered species listings is systematically hindering development
activity, for example forcing delays and cancellation of public works projects
and spawning permit denials for residential and commercial construction, tjien
construction employment opportunities should be limited if not actual^
depressed.

Endangered species burden is measured in terms of the number of

listings per state - a relative measure of endangered species burden. In fact

the political debate over the Endangered Species Act is itself waged in terms of
the number of listings, current and prospective. Opponents worry that the

impending avalanche of listings will shut down important segments of the U.S.

economy, especially the natural resource sectors. A larger number of

individual species listed, they argue, means a larger amount of land likely to be
'

affected. It also implies a larger assortment of restrictions put in place, all else

being equal. Therefore, Alabama with 61 listed species in 1990 would in theory
labor under more onerous burdens than neighboring Georgia with 31 listed

species. And both would be worse off than Louisiana with just 19 listed

spedes.s

If the impact of the Endangered Species Act is reaDy as pervasive and
perverting as the anecdotal evidence implies then the overall economic climate
in states with high numbers of endangered species listings should suffer in a

2 Data were abtajn«d from the U.S. Department of Commerce and Department ofLabor.

Of course the number of listed species is oot % perfect msasure , Some listed species
range over veiy small habitats. Habitat for the TecopaPup6sh was under an acre. Others,
such as grizzly bears require hundreds of thousands of acres. Thus, two states with a am^^e
listing each may experience veiy different impacts.

Then too many listed species have overlapping territories, For example, the area
designated as habitat for the California Gnaxcatcher contains some 37 other endangered
^>ecies. Thus, it is likefy that the cumulative impact of these 38 hstings may be substantially
less than the sum oftheir parts. It would be desirable, thereibre, to use this alternative
measure of species burden. Unfortunately, data axe not yet available to allow us to measure
endangered species "burden" directly by land restrictioils.
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measurable way.* This negative effect should ripple back through state

economies and be detectable in changes in the gross state product. For

example, traditional assumptions about multiplier effects assert that every

timber job lost in Oregon causes three additional jobs in services, retailing, etc.

to disappear.

Construction Employment Growth: FIGURE 1 consists of three graphs

representing the periods 1975-1980, 1980-1985, and 1985-1990. Forty-eight

states, omitting Alaska and Hawaii, are plotted according to (the vertical axis)

their average annual growth in construction employment during the five year

period and (the horizontal axis) their corresponding number of listed

endangered species as of the beginning of that period.' In other words, each

graph is a snapshot in time comparing the states in terms of the number of

listed endangered species and subsequent economic performance for the five

year period. The line running through the graph attempts to trace the general

trend using simple regression.

None of the patterns in any of the time periods support the assertion that

endangered species protection results in measurable reductions in state

economic performance. In fact there seems to be a modest increasing (positive)

trend during the first two periods in construction employment growth as the

number of listed species rises, and no trend in the last period If endangered

species listings are "trashing* state economies there is no sign of that impact
on construction employment

Gross State Product Growth: The next set of graphs arrayed in FIGURE 2

examine the trend for growth in gross state product as a function of

endangered species listings. Here again the pattern predicted by critics of the

Endangered Species Act fails to appear. There is no trend of declining

economic performance as species listings increase. Instead all three periods

show a modest increasing rate of gross state product growth associated witii

increasing numbers of species listings.

* State by stale nwminl data, for endangered species listings were obtained from the U.S. Fish

& Wildlife Service.

c Both Alaska aood Hawaii sit as distant outliers in these gr^ihs - that is, th«y lall otrtside the

pattein set by the other states. Indeed it is quite common to exdude these states from, cross-

sectional analyses because of their a^pical characteiistics. In the context of this study there

are strong substtoitive reasons to explaiii their "outlier" status. In Alaska's case its

extraordinarib^ low population density, large wildemess areas, and natural resource

(oil)economy separate it from the other states. Hawaii's island bio-geography and island

econoniy uniquely distmguish it from the states of the continental U.S..

The statistical analyses for this study were run inrhidmg and excluding Alaska and Hawaii.

There were virtually xu> substantive difierences in the results, albeit fca larger standard errors

around coafEciants and statistics. Thus, only the results exchiding these two states are

reported.
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Single Bivariats Assaeiattons

The patterns in the graphs are indeed suggestive, but do they hold up to

more serious scrutiny? Or, is it possible that that eqjparent positive

relationship could arise from chance occurrence? Using simple bivariate

r^ressions we can test if the visual impressions from the graphs of a positive
association could stand on their own as being statistically significant, or

whether they just might be random fluctuations that give the appearance of a
systematic relationship.

^ -

Beginning with a simple bivariate r^;ression is justified in this case by
the fact that those who ai:gue that the Endangered Species Act is trashing the

economy are quite vocal in their view that the effects are clear and obvious.

Certainly their anecdotes make it seem so. Therefore we should be able to

detect the harmful economic effects of endangered species listings without
more complex econometric or statistical controls.

Construction Emplovment Growth: The bivariate regression results for

construction employment growth are shown in TABLE 1. What do we find?

Look at the row corresponding to the predictor variable: ottuber of

EHDAROEKBD SPECIES. Each column corresponds to a given period and the first

TABLE 1: Regression Analysis of tli« Impact of Budangered 8p«cio6
Lictiags on Constniotlon Employxn«xit G^rovth
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The number in parentheses directly below the regression coefficient is the

t-statistic testing the statistical significance of the regression coefficient. An

asterisk (*)
indicates that based on the t-statistic there is less than a 5%

chance that the coefficient is actually "O" or negative. That is, the coefficient is

significant at the 5% leveL A double asterisk indicates statistical significance

at or below 0.01 ; a triple asterisk indicates statistical significance at or below

O.OQl. The choice of a threshold for statistical significance depends on your
attitude toward risk. In general, probability values of 0.05 or 0.01 are

considered to be appropriate dividing lines., indicating that for the purposes of

analysis it is reasonable to assume that a systematic relationship does exist

between the variables.

The lower section of the table reports some basic information about the

regression. The most important number is the Adjusted R-SQR, which

measures the relative amount of variation in the economic indicator that is

accounted for by endangered species listings. A small adjusted R-SQR -
say

below 10% - says that the relationship is basically uninteresting because the

vast amount of variation in the economic indicator is not explained.

Looking at TABLE 1 we see that the coefficients for all three time periods

arc positive, but only the 1975-1980 data produce a statistically significant

coefficient. The simple regression for 1975-1980 seems to account for about a

quarter of the variation in state construction employment growth (Adj. R-SQR).
Given the mill results for 1980-1985 and 1985-1990 (statistically insignificant

coefficients and zero adjusted R-SQR) we can safely conclude that there is no
clear or obvious systematic bivariate relationship between endangered species

listings and development growth as measured t^ construction employment
growth. This is not what opponents of the Endangered Species Act expect to

see.

Gross State Product Growth: TABLE 2 looks at the relationship between

endangered species listing and growth in gross state product. Once again the

simple bivariate regression coieffidents for RmiBER of EiretAseCRBD species are

positive. While the 1975-1980 coefficient is statistically significant the others

are not We might be better off ignoring the positive trends seen in the graphs.
Nevertheless these results strongly contradict the argument that endangered
species listings impede state economic growth and development.

Cottfcttttding Iriftuences

Of course all this begs the question: What happens when you take into

accoiuit some of the obvious characteristic differences among the states?

Perhaps the opponents of endangered species protection are fundamentally
correct - endangered species protection does lender economic growth - but
their rhetoric exaggerates the case. Could the effect be more subtle than they
believe? Controlling for certain state characteristics, therefore, might reveal the

negative economic effects they predict. While a more subtle negative effect
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TABLE 2: Regressioa Analysis of tlie Impact of Endanjg^ed Species
Ustingc on Gross State Product Growth
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TABLE 3 presents the results for a multiple regression that examines

how growth in construction employment varies with the number of species

TABLE 3: Multiple Regr«ssion Analysis of tha Impaet of Endangered
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employment growth over consecutive periods suggest that the positive
association dissipates over time. In contrast the negative relationship between
construction employment growth and extractive industry grew stronger over
time. This is consistent with the fact that states with large energy producing

TABLS 4: Multiple Regression Aaalycis of tlie Impact of Endangered
Speckles Listings on Gross State Product Growth

PREDICTOR 197S-1980 i98019as 1983.1990

NUMBER ofENDANGERED SPECIES 0.21*** 0.07** 0.07—
(4.05) (3.19) (5.05)

Land Area 0.3S -0.32 -0.27

(1.51) (-1.30) (-1.49)

Size of Economy -0.96*" -0.28 -0.59**

(-4.58) (-1.19) (-3.29)

Percent Extractive Industiy 0.19 -1.24** -2.28***

(042) (-2.7S) (-6.56)

JV 48 48 48
R-SQR 0.50 0.36 0.67

Adj. R.SQR 0.45 0.30 0.63

*p<0.05 **p<0.01 *'*p<0.001

sectors enjoyed good economic times the 1970s as a result of oil price shocks.
This produced an expanding construction market (notice the positive, though
statistically insignificant coefficient for pbrcert bxtractivb nrouSTRY}. The
economic fortunes of these states changed in the 1980s and that is reflected in
the negative coefficients for 1980-1985 and 1985-1990.

Regardless ofwhat one thinks of this persistent counter-intuitive positive
to null association between species listings and construction employment
growth, state ejcperiences during the period 1975-1990 do not conform to the
notion that the Endangered Species Act has hurt economic performance, even
after controlling for the nuisance variables.

Gross State Product Growth: TABLE 4 reexamines the relationship between
gross state product growth and species listings with controls for state
characteristics. Here again the relationship between species listings and gross
state product growth is marginally stronger (compare with TABLE 2)

- the
coefficients are larger and the associated si^iificance levels get smaller — when
characteristic differences among the states are "controlled."

Indeed, all three time periods now show a statistically significant
relationship between species listings and growth in gross state product. As we
saw for construction employment, this relationship appears to have been

8
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strongest during the earlier period. Similarly, the negative relationship between

extractive industry dependence and economic performance grows over time.

Anecdotes notwithstanding, the data compel us to reject the argument
that higher numbers of endangered species listings are associated with poorer

economic performance. •

ANALYZING A MORE SUBTLE FORM OF NSGATIVB ECOMOBaC IMPACT
FROM ENDANGERED SPECIES USTINGS

Perhaps it is true, as the above results suggest, that states with higher
numbers of listed species also tend to have stronger economies. Nevertheless,

species listings could still exert a more subtle drag effect - a sort of n^ative
feedback - that gradually and incrementally retards the rate of growth of state

economies. You could argue that, regardless ofwhat did happen in the 1970s
and 1980s, states with higher numbers of species listings might have /urther

economically outpaced the other states had they not had higher species

listings.

The effect would be evident by comparing each state's growth rate in a

given period against its prior and subsequent economic performance. If larger

numbers of species listings decelerate economic growth, then when comparing
the periods 1975-1980, 1980-1985, and 1985-1990 states with cumulatively

higher numbers of species listings would show a tendency toward slower

growth in subsequent periods relative to states with fewer listings.

This hypothesis is tested in TABLE 5 for growth in Gross State Product.^

As the first row shows the coefficients are positive, not negative as Endangered
Species Act detractors would expect. As states accumulate species listings

their economic growth rates do not decelerate; in fact they seem to accelerate.

The best predictor of a slowing economy is dependence on extractive industries.

TABLE 6 performs the same analysis for growth in construction

employment and produces fundament^y the same results. The accumulation
of endangered species listings over time is not associated with decelerating

growth rates in construction employment. There is either a slight positive
association or no association at all.

The data fail to fmd any basis for prestiming that states that
accumulated higher numbers of listed species over time would have enjoyed
even stronger growth had the Endangered Species Act not been implemented.

Defining 'DiB" as the difference in economic indicator growth races between two consecutive
five year periods, then the equation i«:

r>ifi(p,p-si
- constant + Speciesoi) + Nuisance Variables(pi + Error.
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TABLS 5: Multiple Regiressioii Analysis of Impact of Acenmnlated
lCndaiiKer«4 BpadAE Uctings on Intoor-Perlod Changes in

Gross State Product Growth Rates
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ESTIMATING THE IMPACT OF ECONOMIC GROWTH ON ENDANGERED
SPECIES LISTINGS AT THE STATE LEVEL

Of course the above resvilts do not mean that we can stimulate state

economic growth by intentionally increasing the number of listed endangered

species. Then how can we e3q>lain these paradoxical results? Reverse cause

and effect strong economic growth is an engine for increases in species listings

and subsequent economic growth. Therefore, the data series produce

correlations,between species listings and subsequent economic growth even

though the causal relationship runs the other way.

The appropriate step is to reverse the causal direction in the analysis and

reexamine the data predicting endangered species listings based on prior

economic performance. The analysis here is conceptually straightforward. The

pace of economic growth for each state during a given period is measured and

then we ask how it is related to the subsequeirt rate of endangered species

listings in that state. For instance, did states with higher rates of growth in

gross state product between 1975-1980 experience larger increases in

endangered species listings in subsequent years?

While this is a simple question conceptually some analytic gjrmnastics

are required to answer it. First, case studies show that pressures on a pven
species develop slowly and are often unrecognized for a considerable period of

time. The development activity that poses a threat to either the creature or its

habital may persist for many years before the threat is recognized. Second,
studies of the listings process itself show that there is a substantial delay

between the time authorities become aware that an animal or plant may be in

danger and its eventual placement on the endangered species list. Indeed,

many species in trouble never make it to the list at all. Several dozen have

disappeared while in the waiting queue. Thus, we cannot not expect an

instantaneous cause and effect.

Moderating that delay, however, are the efforts by U.S. Fish & Wildlife

and many national arid local environmental organizations supporting
enforcement of and compliance with the Endangered Species Act, as well as the

activities of local (NIMBY) interests wishing to block specific projects. Whatever
the lattcr's motivation they nonetheless help to identify potential candidates for

listing prior to development work. In short, there may be some lag between
economic growth (cause) and consequent listing of species (effect) but it should

not be extreme.

The multiple regression analysis in TABLE 7 attempts to predict the pace
and distribution of new endangered species listings based on economic growth

11
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rates. ' It assumes a two-3rear delay between economic "cause" and species

listing "effect". Economic activities between 1980 and 1985 are presumed to

affect species listing rates between 1982 to 1987. Other lag values (0 to 5

years) do not substantially alter the results either wajr. For this analysis both
indicators of economic development, the five-year average annual growth in

gross state product and the five-year average annual growth in construction

employment, appear as independent variables in the model together.

The results in TABLE 7 support our suspicions about the real links

between state economic performance and endangered species listings. Gross
state product growth is systematically and positittely associated with

subsequoit growth in the number of listed species, after controlling for state

TABLE 7: Multiple Regression AnalTsls of the Impact
of Development Pace on Endangered Species Listings
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purposes "0*, as indicated by their small values and failure to attain statistical

significance. ^^Iiile at first glance this result might seem odd, it actually makes

good sense. A zero coelEcient means that when you hold growth in gross state

product constant (as well as the other predictor variables) changes in growth in

construction employment do not affect endangered species listings. This is

entirely reasonable since growth in construction employment a direct result of

an expanding economy. Therefore "controlling" the latter has the effect of

controlling the former, and so no independent effect is registered."

The table also shows that states with larger economies also tend to have

larger numbers of listed species. This may be partially the result of greater
economic dynamism: big economies expand more. It may also be related to

the fact that big economies have big populations, implying significant

population pressures on wildlife habits.

We can carry this exploration one step further ifwe consider the link

between economic performance, development, and population trends. As noted
earlier state population was not explicitly used in the analysis because it was
effectively captured by several of the other variables.". But, as shown in

TABLE 8 when change in state population (population growth) during periods is

added This occurs because of the dynamic interaction among these two
variables. People are attracted to states with expanding economies, and an
influx of new workers and consumers further stimulates development and
economic growth." Therefore when both gross state product growth and
population growth are included together in the analysis the former effect is

minified.

The Adjusted R-SQR values shown in TABLE 6 caution that we should
not, however, push this argument too far. Only about 40% of the variation in

new listings is accounted for the by the two statistically significant predictor
variables: population change and size of economy. Thusmost of the

explanation for differences in species listings among the states continues to

elude us. Studies by other researchers point to a host of bureaucratic,
organizational, ecological, political, and economic influences that may account
for much of the missing variation."

'" The correlation between gross state product groxoth and constznction enipIo3ment growth is

0.82, 0.83. and 0.56, respectively for the three periods. The constxainins effect on
construction employment growth 'vrtien gross stale product grovth is held constant is clearly
seen in partial regreenum plots.

11 In feet cohmearity was so severe that it prevented model estimatian.

'2 Th« cottelation between population growth and growth in gross state product is 0.91, 0.45,
and 0.78 £ar each ofthe three periods, reflectively.
"
See, for estample; Stephen L. Yafic (1982) Prohibitive Policy: Implemeivting the Federal

Endangered Species Act (Cambridge. MA: MIT Pres^; Richard J. Tobin (1990) The Expendable
Future: PoStiea and Ihe PrvteeHon qfPMogioal LHver^tjf (Duzfaam, N.C.: Duke University Press);
(oDDttaracd)

13
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TABLE 8: Multiple Regression Analysis of the Impmot
of Development Psee on Sndanj^ered Species Listings
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toward the top rear comer of the graph cleariy suggests that endangered

species listings are a consequence of strong economic perfonnance over the 15

year period.

We must now return to the source of this inquiry and reconcile these

findings with the anecdotes that find their way to the media. How can it be,

given the well-publicized horror stories, that the Endangered Species Act does

not leave a trace on state economies? The answer is simple: the economic

efTects of endangered spedes listings are so highly localized, of such small

scale, and short duration that they are do not substantially affect state

economic peribrmance in the aggregate. They are lost in the ncdse of

background economic fluctuations. A rare toad may indeed impede
construction of an ocean resort: or golf course but such events do not ripple

back through state economies.

Although detractors of the Endangered Species Act often describe it as
blind to the needs of people and the economy, every government and academic
examination of the endangered species process has reached the opposite
conclusion: political, economic, and social considerations permeate the listings

process." In fact, for every tale about a project, business, or property owner

allegedly harmed by eHorts to protect some plant or animal spedes there are

over one-thousand stories of virtual "non-interference." In reviewing the record

of 18,2 1 1 endangered species consultations by the Fish and Wildlife

Service/National Manne Fisheries covering the period 1987-1991 the General

Accounting Office found that only 11% (2050) resulted in the issuance of

formed biological opinions." The other 89% were handled informally — that is

to say the projects proceeded on schedule and without interference. - Of the

2050 formal opinions issued a mere 181 - less than 10% - conduded that the

proposed projects were likely to pose a threat to an endangered plant or

animal. And most of these l&l projects were completed, albeit with some
modification in design and construction. In short, more than 99% of the

projects reviewed under the Endangered Spedes Act eventually proceeded
unhindered or with marginal additional time and economic costs. Given the

political and ecoriormc screening that occurs in listings cases it is not

surprising that no measurable negative economic effects are detectable.

It is not my intention to trivialize the economic or social effects at the
sub-state level that may result from some individual species listing or habitat

designation." Counties, cities, and towns are much more sensitive to single

"See the previous footnote.

''
United States General Accountmg Office (1992) Bt)dangersd Spedes Act Types and Ihimbers

ofImplementing Actions (GAO/RECD-92-13 IBR),

^Available case studies alao suggest that local comsnuuties suffer far greater economic and
social harm from over-dependencs on extractive industries. The boom to bust story continues
to be played out in coal covmtiy, bard-rock Tnirnrnr communities, oil towns, and timber
(coDtinueci)

15
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employer or single industry effects. Endangered spedes critical habitat listings

may, under certain conditions, have demonstrable negative economic impacts

at the local level. The evidence, however, remains to be colleaed and

analyzed.
1' But even conceding the possibiliQ-' of systematic local effects, in

terms of scale and scope they are a far cry from the national economic crisis

that the Endangered Species Act's detractors depict.

Economic assistance, job training grants, and other localized programs
can make a difference in such cases at modest cost. The revitalization of

county economies in the Pacific Northwest following the listing of the Northern

Spotted Owl is one example."

Furthermore local economic effects must be considered in context.

Hundreds of state and federal policies have far more injurious impacts on local

economies than wildlife protection. For example, the recent series of military

base closings have had economic effects hundreds of times greater than all the

listings during the 20-year life of the Endangered Species Act. Even greater

economic and social harm resulted from the Ill-conceived deregulation of the

livings and loan industry during the 1980s. The number ofjobs lost to

leveraged buy-outs in the 1980s exceeds by many times the wildest estimates

ofjobs lost to endangered species; and no social good was accomplished in any
of these cases.

The evidence is clear: Based on the actual economic experience under the

Endangered Species Act weakening the Act will not spur job creation and
economic growth. It will not launch poor rural or western communities on the

road to prosperity. It will not save overextended developers from bankruptcy.
If "growing the economy" is the top priority of government then we should focus

on policy options that can make a difference.

regions. Bven the Spotted Owl case reveals that at worst the listing merely brought forward
the date of collapse of segments of the Pacific Northwest timber industry. See, for example;
WiUiam R. Freudenburg (1992) "Addictive Ek:oaomies: Extractive Industries and Vulnerable
Localities in a rVianging World Economy," Rural Sociology, Vol. 57, No. 3, pp. 305-332.

^ One such study, by the Texas and Southwestern Cattle Raisers Association, attempted a

regional analysis of this sort in which they did find endangered species listings depressed
local property values Unfortunately, several errors in their statistical methodology produced
this result. When these errors were corrected the analysis produced the opposite findings:
counties with endangered species listings enjoyed higher than average property value growth.
See: Comparison ofPair Market Value ofRural Land and Vacant Lots/ Tracts in 33 Central Texas
ajidUm Country Counties J 989-1993 (October 1994) and the authors review of tiiat report
"*

See: Jessica Maxwell ( 199S) "Bade to the Woods," Audubon VoL 97, No. l(JanXiaiy-

February), pp. 88-91; Timothy Egan (1994) "Oregon, Foiling Forecasters, Thrives as FT Protects

Owls" The Neuj York Times (October 5), p.Al.

16
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The Keystone Dialogue
on Incentives for Private Landowners

to Protect Endangered Species

Introduction

This Report presents a wide range of incentives for private landowners to conserve

threatened and endangered species. These incentive options, if adopted, should help reduce

the controversy surrounding the Endangered Species Act (ESA) and improve the status of

threatened and endangered species. The Report was developed by participants in The

Keystone Dialogue on Incentives for Private Landowners to Protect Endangered Species,

which included over 30 key individuals from: environmental, mining, ranching, and

agriculture organizations; non-industrial private landowner groups, forest product companies;

real estate interests; Congressional staff; federal and state agencies; and others. The

Dialogue Group was convened by The Keystone Center, a neutral, nonprofit organization

that facilitates national and international consensus-building policy dialogues involving

diverse interests.

The Dialogue Group presents the recommendations here as a set of ideas that it believes

deserve further, more careful consideration in the course of reauthorizing the ESA. The

Group recognizes that an assessment of the merits of the ideas presented here, including their

costs and likely benefits to conservation, will require more analysis than the Group could

undertake in the short time frame available for its work.

Members of the Group participated as individuals and not as representatives of any

organization. Endorsement of this report by the participating individuals does not necessarily

imply support of its contents by the organizations with which they are affiliated.

The Issue

The current debate in Congress over reauthorization of the ESA is polarized on many issues,

with the issue of "take"' being particularly contentious. Controversy exists about how this

provision of the law does and should apply to private landowners. However, all sides agree

'To "take" is defined as "[t)o harass, harm, pursue, hunt, shoot, wound, kill, trap,

capmre, or collect, or to attempt to engage in any such conduct." 16 U.S.C. Sec. 1532.

The Supreme Court, in the recent Babbitt v. Sweet Home Chapter decision, upheld a Fish

and Wildlife Service (FWS) regulatory definition of "harm" which could apply to significant

adverse modification that result in actual death or injury to listed species.

iii
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conceptually on one point: that it would be highly desirable to further the goal of conserving

endangered species through greater voluntary participation and involvement of the private

sector and by providing positive incentives that reward landowners for taking action to

protect or conserve endangered or threatened species and their habitat.

Incentives for private landowners may take a variety of forms, including tax benefits,

alternative regulatory and management approaches, direct payments, greater participation in

decision-making, and technical assistance, among others. There has been agreement at the

theoretical level that such incentives are desirable; however, their actual design, cost, and

implementation have been given only modest attention to date. In addition, there have been

limited opportunities for the various stakeholders and interested parties to explore areas of

agreement on the nature of effective incentives. The Keystone Dialogue on Incentives for

Private Landowners to Protect Endangered Species sought to address this need by providing
a forum for discussion and consensus-building on the development of incentives and the

removal of disincentives.

The Dialogue Group agreed that conserving endangered species is an important national goal,

but that endangered species protection is a public concern and should not unfairly burden

individual private property holders. While Dialogue participants could not reach consensus

on the issue of compensation to private landowners, all participants agreed that enactment of

incentive programs, such as those contained in this Report, would help address fairness to

landowners as well as endangered species protection.

Dialogue participants also acknowledged that many of the proposals contained in this Report
will require additional fiinding. However, the Dialogue Group feels that such expenditures

will increase species protection, reduce animosities and litigation associated with the ESA,
and create significant long-term cost savings. Given the current political climate to reduce

spending. Dialogue participants have proposed ways to generate the money needed through
mechanisms such as revolving funds.

The issue of incentives for private landowners appears to provide the best opportunity for a

diverse group of interests to reach some agreement. It is hoped that the recommendations in

this Report, and the discussions in which they were reached, will positively impact the ESA
debate and help provide solutions to very difficult issues.

Scope of the Recommendations and Discussions

Dialogue participants discussed a wide range of ideas for creating incentives and removing
disincentives. The Dialogue Group developed 18 proposals on which there was general

consensus. Consensus was defined by the Dialogue Group to mean that participants could

live with a proposal. Individual participants therefore might support some proposals more

than others. There were three areas of proposals:

IV
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Increasing Participation in Voluntary Endangered Species Conservation

Pre-Listing Conservation Agreements

Safe Harbors

"No Take" Cooperative Agreements

Guidance to Landowners and Agencies at Time of Listing

Technical Assistance

Recognition/Award Program
Conservation Reserve Program Approach for Endangered Species

Recovery Plan Incentives

Increased Regulatory Flexibility

Habitat Conservation Planning

Streamlining the HCP Process

Seed Money for Community-based HCPs

"No Surprises" Policy

Financial Incentives and Resources

Estate Tax Reform

Estate Tax Concepts for Land Conservation

Federal Tax Credits for Endangered Species Management Practices

Tax Credit for Property Taxes

Deducting Costs Associated with Endangered Species Habitat

Federal Land Resource and Assessment Team

Endangered Species Habitat Trust Fund

In order to jointly evaluate these ideas and help determine which held the most promise for

potential consensus proposals, participants developed a list of characteristics they would like

to see in any program to create incentives or remove disincentives. Specifically, Dialogue

participants felt that any incentive program should:

be voluntary;

be financially feasible (for the landowner, relevant government agencies, etc.);

have a positive ecological impact;

be appealing and useful to landowners;

encourage parmerships;

be politically feasible;

be simple and clear;

achieve a balance between consistency and flexibility;

provide certainty for the landowner;

be based on precedent and previous experience;
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• be implemented at the management level (local, state, or federal) appropriate
to achieving the desired result;

• consider anti-trust implications;
• consider different regulatory scenarios; and
• consider the relationship of the incentive to other statutes.

The Dialogue Group made no assumption about whether the existing regulatory requirements
will be continued as they currently are, changed, or eliminated altogether. To the extent

possible, the Group's proposal should have merit regardless of what Congress chooses to do
with respect to the existing regulatory requirements. Some of the tax proposals are clearly of
this type. Other proposals necessarily assume that some form of regulatory requirement will

continue, though the nature of those requirements could be altered. For example, all the

proposals related to Habitat Conservation Plans (HCPs), and the various proposals

incorpHJrating some notion of "safe harbor," necessarily assume some form of regulatory

requirement, since without any regulatory requirements there will obviously be neither HCPs
nor any need for safe harbors.

It was recognized that issues beyond the scope of the ESA hamper the overall ability of

stakeholders to engage in innovative approaches to protecting endangered species. Provisions

under the Federal Advisory Committee Act (FACA) and various anti-trust laws have

constrained the use of cooperative approaches to implement the ESA. While the Dialogue

Group recognized the fundamental intent of FACA to promote open decision making and the

importance of anti-trust laws, participants agreed that these overriding issues need to be

addressed but were beyond the scope of this Dialogue.

The Dialogue Process

The goal of this Dialogue was to outline strategies to eliminate disincentives and promote
incentives for endangered species conservation on private lands. In order to achieve this

goal. Dialogue participants adhered to three ground rules:

1) People participated as individuals, not as formal representatives of their

interest group or organization.

2) All conversations were off-the-record and not for attribution.

3) The Final Report was not released to the public until agreed to by the entire

Group.

Another informal ground rule was that docimients produced in meetings or by a Dialogue
member could be circulated to others outside the Group for comment, with the explanation
that they were draft discussion pieces only and did not represent the consensus of the Group.
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The dialogue process, driven by these ground rules, provided an opportunity for people to

develop a common understanding of complex and controversial issues, explore respective

interests, and develop consensus proposals that might help shape public policy. The value of

this Report lies not only in the proposals per se, but also in the exchange of information and

discussion that took place in developing them. This process facilitated give-and-take between

parties and enabled them to jointly develop proposals. The resulting document is designed to

be an accurate portrayal of the Dialogue Group's discussions. In some areas, this included

consensus proposals, and in other areas an elucidation of where differences of perspective

still exist.

Due to current and expected Congressional action on these issues, the Dialogue Group

operated within a very short time frame. They met twice in two-day meetings (June 5-6,

1995 and July 24-25, 1995). At the first meeting, the Group identified a number of

incentives which were categorized in two groups: financial incentives and regulatory and

administrative incentives. The Dialogue Group was divided into two work groups organized

to address these two categories. Each participant was involved primarily with one work

group. Between meetings, Dialogue participants wrote, distributed, reviewed, and rewrote

draft documents describing potential incentive programs. These documents were compiled

into a draft Final Report, which was discussed, revised, and finalized at the second meeting.

By signing on to this Final Report, participants indicate that the document is an accurate

reflection of the Dialogue Group's discussions, and that they can live with the consensus

proposals contained within it.

The Dialogue Group recognized that implementation of several of the incentive proposals will

require additional funding. To address this issue, the Dialogue Group considered several

potential revenue generating mechanisms, including:

• increased concessionaire fees at federal parks and reftiges;

• increased user fees at federal parks and recreational facilities;

• manufacturer's excise tax on certain recreational equipment; and

• a federal real estate transfer tax of some type.

Although there was consensus on the need for additional funding, no consensus could be

reached on any of the above mechanisms.

About The Keystone Center

The Keystone Center is a nonprofit public policy, science, and education organization,

founded in 1975 and headquartered in Keystone, Colorado. The primary mission of the

Center's Science and Public Policy Program is to resolve conflicts and facilitate mutual

understanding and education among diverse parties. Through the use of neutral,

professionally managed processes of dialogue, mediation, and negotiation, the Program

enables people with different perspectives to come together to clarify issues in dispute,

explore productive ways of dealing with them, and develop and document consensus

proposals for creative action by federal, state, and local government and other decision

makers. The Keystone Science and Public Policy Program works at the local, national, and

international levels and concentrates in seven substantive areas: Agriculture, Food, and

Nutrition; Environmental Quality; Natural Resources; Biotechnology and Genetic Resources;

Energy; Health; and Science and Technology. Funding for Keystone Dialogues, including

this one, is provided by private foundations, corporations, and government agencies.

vii
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In 1936, in an essay titled "Threatened Species," Aldo Leopold essentially described the

essence of conservation agreements when he called for the formation of a joint committee of

stakeholders to inventory and define the management needs of the "threatened members of

our fauna and flora.
"

Once identified, each species was to be assigned a custodian. Public

and private sector cooperation was essential, and Leopold's belief in the inherent nature of

humans to be responsible stewards of the land and its associated natural resources gave rise

to his optimism for the success of this approach: "I am satisfied that thousands of

enthusiastic conservationists would be proud of such a public trust, and many would execute

it with fidelity and intelligence. I can see, in this set-up, more conservation than could be

bought with millions of new dollars, more coordination of bureaus than Congress can get by
new organization charts, more genuine contacts between factions than will ever occur in the

war of the inkpots, more research than would accrue from many gifts, and more public

education than would accrue from an army of orators and organizers."

With regard to the conservation of threatened and endangered species, if the private

landowner had the option to be a voluntary participant empowered with flexible management

options, or a coerced and reluctant participant who did the bare minimimi as dictated by a

regulatory process, it is not difficult to predict which approach he or she would choose. If

the voluntary, flexible approach focused on species before they were listed, both the species

and stakeholders would undoubtedly benefit. The conservation agreement process described

below is an innovative, solution-oriented strategy very similar to Leopold's proposal in

1936: put the responsibility in the hands of those that own or have management

responsibility for the resource, oversee the process, and encourage creative management

strategies. It is a strategy whose time is long overdue.

Proposal

The intent of conservation agreements is to build formalized, voluntary support for the

conservation of candidate species through innovative partnerships. The ESA should be

amended to encourage these creative partnerships between the public and private sectors;

partnerships that result in a win-win for the affected species, its habitat, and all affected

stakeholders. A stable and available funding mechanism for the development of pre-listing

conservation agreements should also be secured through codification. A discussion of the

pre-listing conservation agreement process follows.

Discussion

Emphasis on early conservation efforts for candidate species allows all stakeholders, public

and private, to work together to stabilize and recover these species and their habitats before

listing becomes necessary. By addressing the conservation of candidate species, all

stakeholders can retain management flexibility, reduce conflict with development, minimize

the costs of recovery if listing is pursued, and alleviate the potential for future restrictive

land use policies.
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Chapter 1

Increasing Voluntary Participation in Endangered Species
Conservation

Introduction

A number of changes would create incentives for better endangered species conservation on

private land by promoting and encouraging the more effective participation of private

landowners in conservation efforts. Issues considered by the Dialogue Group under this

heading include: the more effective provision of technical assistance to private landowners;

the expanded use of agreements regarding species in advance of their listing; "safe harbor";

and other similar conservation agreements. The Dialogue Group also concluded that farm

conservation programs such as the Conservation Reserve Program (CRP) could, with minor

changes, yield significant additional endangered species benefits, and that other, entirely new

programs modeled on those existing programs could also be valuable.

Pre-Listing Conservation Agreements

Problem

The majority of land in the United States is in private ownership; therefore, any effort to

conserve an endangered or threatened species or implement an ecosystem or landscape

management strategy is more likely to succeed if the private sector is a willing participant.

This is particularly salient in the Northeast and South where approximately 90% of all lands

are in private ownership. With regard to regulatory issues in general, and the ESA

specifically, many private landowners are reluctant to willingly and voluntarily participate in

management practices that would encourage the proliferation of threatened or endangered

species on their lands. This reluctance stems from concerns (real and perceived) that the

presence of a listed species would adversely limit the management options for their lands or

diminish the value of their property, rather than arising because of either the lack of a

personal resource stewardship ethic or desire to benefit the resource. Another perception

of some segments of the private sector is that government agencies or advocacy groups use

the regulatory authority of ESA to impose their values for land management rather than

seeking solutions which benefit both the affected species and the landowners who own or

control its habitat.
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The conservation agreement process is appropriate for candidate species for which
conservation actions are needed. If the majority of stakeholders who control the habitat for

a particular species are involved in the process, the likelihood of success greatly increases.

One important point in the development of the conservation agreement process is that all

parties involved must believe that the conservation agreement will significantly improve the

chances the species will not be listed in the future.

The conservation agreement should be a three-step process that brings all major stakeholders

voluntarily to the table throughout. The first step in the process would be the conservation

assessment, which should clearly state current demonstrated knowledge about the species,

identify all assumptions relative to the species, and document specific research needs.

Clearly stating the difference between knowledge and assumption is important because this

will alleviate much of the fear that bias for specific land management strategies will drive the

process, rather than specific needs of the species. Second, the conservation strategy would

focus on threats to the well-being of the species, goals for removing those threats, and

adaptive management strategies to achieve those goals. Federal, state, and private

stakeholder responsibilities for development and implementation should be delineated. Such

an agreement would, in essence, be a recovery plan for the species developed and

implemented on a voluntary basis without regulatory restraint. It is important to recognize
that the conservation strategy should not be prescriptive in nature; rather, specifics of

prescriptions should be left to the conservation agreement itself. Third, the conservation

agreement then becomes a collaborative process with the public and private land management
entities and other affected parties. Specific approaches for conservation would reflect

differences in land management objectives and responsibilities for both public and private

lands. There may not be just one "right" or "cookbook" management strategy; rather,

multiple management strategies or options may be the species' best hope for recovery.

In order to achieve maximum support from the private sector, nearly all participants believe

there must also be some certainty or "safe harbor" guarantees made through the pre-listing

conservation agreement should the species warrant future listing. If a participant follows the

conservation agreement faithfully, and the species still becomes listed at some point in the

future, then provisions agreed to in the conservation agreement should carry through to the

recovery plan, habitat conservation planning, or "no-take" agreement. Present and

anticipated threats to the species should be addressed in the agreement, and its terms should

satisfy the standards of Section 10 of the ESA (i.e., management practices outlined in the

agreement should not contribute to the further decline of the species.)

The advantages of such an approach include: (1) more flexibility in management options; (2)

removal of an immediate regulatory burden; (3) removal of the threat of prosecution for

incidental take for private landowners; (4) restoration efforts move from the bottom up,
rather than the top down; (5) cost effectiveness; (6) all willing stakeholders are equal

partners; (7) species protection becomes more likely; (8) participation by the private sector

promoted; (9) certainty; and (10) possible application to address multiple species or issues on

a landscape basis. Although more complicated, pre-listing agreements would be particularly
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effective for wide-ranging species or for species groups tied to specific ecosystems that cross

multiple ownerships and wide geographic boundaries. Proactive partnerships also should

encourage voluntary management at the landscape scale, and serve as the key to avoiding

intensive, crisis-driven efforts to fmd workable solutions after a species has been listed.

A few points to keep in mind to ensure the success of conservation agreements:

• All parties must believe the conservation agreement will improve the chances a

species will not be listed.

• Sound science should drive the process.
• Participation is voluntary.
• Prescriptive language is not a part of the conservation strategy, and any

specifics should be left to the conservation agreement itself.

• Management flexibility should be encouraged; adaptive management strategies

are more appropriate than rigid "cookbook" approaches.
• Certainty—some guarantees must be made in the pre-listing agreement should

the species be listed in the future (i.e., the conservation agreement would roll

over to a HCP should the species be listed). Review of the agreement at the

time of listing will be needed to ensure compliance.
• The listing process would continue to be triggered should the species continue

to decline to the point its existence would be threatened.

• Adequate funding, administrative support and consistent application of the

conservation agreement process throughout the Fish and Wildlife Service

(FWS) and National Marine Fisheries Service (NMFS) is essential.

Safe Harbors

Problem

Under existing law and regulations, it is a disincentive for landowners to maintain or create

habitat that might be favorable to the conservation and/or recovery of a listed species. That

disincentive is the attraction of a listed species into the habitat, and the associated land use

restrictions that may result from the ESA's Section 9 "take" prohibition. Only recently have

means of overcoming that disincentive within the existing framework of the law been

identified. The 1995 North Carolina Sandhills Habitat Conservation Plan was the first to use

the authority of Section 10 to give assurances of "safe harbor" against any added legal

responsibility to landowners willing to engage in habitat improvements for endangered

species. Landowner response to that plan has been very positive and other similar "safe

harbor" agreements are being developed.
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Proposal

Most members of the Dialogue Group believe that the ESA should be amended to give

explicit Congressional endorsement to, and encouragement of, the expanded use of "safe

harbor" agreements with landowners who agree to maintain or enhance suitable but currently

unoccupied endangered species habitat or to enhance currently occupied habitat so as to

increase its utilization by endangered species. This "safe harbor" would protect the

landowner from any restrictions on land use that might otherwise occur as a result of the

immigration of listed species (either new individuals or new species) into the maintained,

enhanced, or created habitat. Thus, the landowner would be able to modify the habitat at

any time in the future based solely upon his/her objectives. The "safe harbor" option is not

necessarily appropriate for all species in all situations but should be encouraged where it will

yield a net benefit for the resource. This provision would not relieve the landowner of any

obligations to listed species already present at the time of the development of the "safe

harbor" agreement. That is, the unoccupied habitat that is being maintained, or the new
habitat being created, must be recognized as providing potential habitat for listed species in

the area.

The FWS, or NMFS, must be notified before the landowner takes an action that would

modify or eliminate the critical elements of the habitat for the listed species in the area. This

is a notification requirement only, to give the respective agency the opportunity to purchase
the habitat, trap and remove some or all of the listed animals from the area, or reach some

other agreement with the landowner to protect the habitat, if it is deemed essential for the

species.

Discussion

Benefits:

• Removal of a disincentive (fear of future regulation) to conserve habitat on

private lands.

• Voluntary maintenance or development of favorable habitat for listed species

on private lands.

•
Participation by private landowners in the conservation of listed species.

Limited cost to the federal government.•

Concerns:

• Habitat may be temporary.
• Temporary habitat may form a biological sink.

• Take may occur with future habitat modification.

Sixty-six percent of all forest land in the U.S. is nonfederal. Therefore, involvement of

many private landowners in the conservation of federally listed species would provide
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significantly greater opportunities for recovery. However, many private landowners are not

going to voluntarily engage in management activities beneficial to listed species if doing so

results in federal restrictions on their land use activities. On the contrary, under existing

law, landowners will most often strive to avoid such restrictions by harvesting or modifying

existing unoccupied habitat; or by refraining from management prescriptions which would

otherwise be acceptable or even preferred that might create habitat used by listed species.

This disincentive could be removed by offering a "safe harbor" option under the ESA.

Authority to enter into safe harbor agreements should be expressly provided for within the

ESA so as to encourage their greater use across the country and for additional species.

To be attractive to the landowner, the "safe harbor" agreement must be voluntary, and must

exempt the landowner from all fumre land use restrictions that might otherwise be incurred

because of any listed species moving into the habitat covered by the agreement. Further,

subject to the terms of the agreement, the landowner must have complete control over when
and how the habitat might be used, modified, or liquidated.

To be attractive to the regulatory agencies charged with protection and conservation of listed

species, the agreement reached must have some net benefit for listed species. This will be

readily apparent in most cases, since such an agreement would provide habitat not otherwise

available for listed species (even if only temporarily). The habitat being maintained or

created also is likely to be of benefit to listed species in the area; otherwise, there would be

little risk of attracting listed species to the site, and, therefore, no need for such an

agreement.

Further, subject to the terms of the agreement, in many cases, the habitat being maintained

or created will not likely function as a population sink as it will be "extra" habitat for the

species in the area. In those cases where the private-land habitat becomes successfully

occupied, and represents a significant part of very limited habitat for listed species, the

agencies would have the opportunity to purchase the land or develop some other voluntary

agreement with the landowner to ensure long-term protection.

Alternative Proposal

One member of the Dialogue Group believes that, although the "safe harbor" concept appears

promising, it should not be implemented nationwide until its potential effects on the recovery

prospects of listed species are better understood. Proponents of the "safe harbor" concept

are appropriately concerned that landowners may be managing land to avoid creating habitat

that might attract listed species. However, the proposed response to this problem—granting
an ESA exemption for any species attracted to the land after the inception of the "safe

harbor" agreement—could create more problems than it solves. Species attracted to the

unregulated "safe harbor" land could leave habitat that had enjoyed the full protection of the

ESA. As a result of the animal's departure, this habitat could lose its ESA protection and be

left vulnerable to development pressures. Thus, application of the "safe harbor" concept on

92-528 96-35
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a broad scale could result in listed species becoming increasingly dependent upon habitat that

does not benefit from the protection of the Act. Although acquisition of this habitat may be

an option in some circiunstances, sufficient funding may not be available to address the

potentially substantial need for protection. Further study of the potential "biological sink"

effect described here should be done before a nationwide "safe harbors" policy is adopted, so

that the policy can be designed in a maimer that maximizes positive conservation incentives

for landowners without contributing to the further decline of listed species.

"No Take" Cooperative Agreements

Prcblem

Landowners who might take voluntary steps to maintain, enhance, sei aside habitat, or create

habitat now are sometimes reluctant to do so because of land use restrictions resulting from

the "take" prohibition. If landowners could have some assurance that activities they conduct

now would not lead to prosecution under the ESA, they would be more willing to participate

in activities to preserve habitat.

Proposal

The ESA should be amended to clearly permit and encourage the FWS to enter into

voluntary agreements with landowners and state and local governments to develop

management plans for listed species that could be recognized as "no take" agreements. Such

agreements would give the landowner and state or local agency the assurance that the land

management practices described would not lead to a take, thereby providing a level of

management certainty.

Disc*ission

There will need to be a mechanism to monitor the landowner's compliance with the terms of

the agreement. However, private landowners are concerned that the ESA will intrude on

their lives. For that reason, there must he some provision to ensure that review of the

agreement is conducted as infrequently as necessary yet still accomplishes its goals.

Additionally, a rapport would likely develop between landowners and government, if the

review were conducted by local officials, who would play a critical role in the development

of the agreement.

The program should be voluntary in/voluntary out in order to gain the support of

landowners. However, without some sort of mechanism (through incentives and binding

agreement) to ensure continued participation, the program would not be effective.

With few exceptions, this type of cooperative agreement would easily meet the parameters of

a successful incentive program. It should elicit a favorable response from landowners and
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could be tailored to fit specific landowner and species needs. Because these types of

programs have already met with some success, they would fit the political feasibility

requirement of the Dialogue Group as well. Preservation and/or enhancement of habitat

would obviously be ecologically beneficial and could elicit favorable results in a relatively

short period of time. Potential long-term results would include more habitat to sustain

sp>ecies populations, thereby avoiding listings altogether.

Guidance to Landowners and Agencies at Time of Listing

Problem

Section 9 of the ESA prohibits the "take" (defined as "to harass, harm, pursue, hunt, shoot,

wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct") of

federally listed endangered species. Federal regulation defines the term "harm" in the take

definition to mean "...an act which actually kills or injures wildlife. Such an act may
include significant habitat modification or degradation where it actually kills or injures

wildlife by significantly impairing essential behavioral patterns, including breeding, feeding,

or sheltering."

The problem is that it is not always clear to private landowners what is and is not a legal

"taking." This is especially true where the "harm" definition comes into play (i.e., where

habitat modifying activities are involved—or where the regulatory "harass" definition (not

given above) is involved.) Exactly where the "harm" threshold is (i.e., where a habitat

modification results in death or injury of wildlife and is thus a taking) is not always clear;

the same can be said of the "harass" threshold. This can leave landowners in the position of

not knowing what is or is not a take. Secretary Babbitt addressed precisely this issue in one

of the six Department of Interior policy statements published in the Federal Register July 1,

1994.

Regulatory disincentives for private landowners to manage their lands in a manner that

maintains, enhances, or creates endangered species habitat is also addressed in this section.

For example, a landowner may find that the Section 9 take prohibition restricts present or

future land uses because a listed species is present on the property, and removal of the

habitat and prevention of potential land use restrictions may result.

Proposal

The ESA should be amended to require that the following information be published in the

Federal Register as part of the final listing package at the time any new species is listed:

1 . A description of activities—to the extent known at the time and in as specific a

manner as possible—that would not be considered likely to result in a prohibited

8
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taking of the species under Section 9 of the ESA, as well as a description of activities

that would be considered likely to result in a prohibited taking. Publication, as

necessary, of subsequent descriptions after the initial species listing to clarify changes
or additions to the original description should also be required. In addition, the

geographic range of the species would be identified. For those activities which are

uncertain as to whether they would result in a prohibited taking, or which are not

mentioned in the published descriptions, a contact should be identified in the final

listing document or subsequent notifications to assist the public to determine whether

a particular activity would constitute a prohibited taking under Section 9. Sound
science should drive the process. This requirement essentially would codify Secretary
Babbitt's July 1, 1994, policy into the law.

2. A description of any regulatory disincentives to conservation of the species by private

landowners known to exist at the time the species is listed, together with

recommendations or suggestions for eliminating or correcting such disincentives (e.g.,

through the Section 4(d) process).

Discussion

This requirement would assist private landowners who engage in a wide variety of land use

activities to determine whether their activities conform to ESA legal standards; to enjoy

greater regulatory certainty; and to conduct more accurate and predictive land use planning

activities. It would also encourage the government to better define its take standards where

those standards require interpretation of the "harm" and "harass" definitions.

This requirement would also result in explicit identification of private landowner

disincentives where they are known and recommendations for their correction. It would

encourage federal and state agencies and private landowners to work cooperatively to

eliminate, reduce, or otherwise correct such problems, which in turn would result in the

development of working partnerships and recognition of mutual goals and objectives. The

Section 4(d) process and the new "safe harbor" program are possible mechanisms to correct

disincentives to private landowner participation in endangered species management programs.

Technical Assistance

Problem

Congress stated that its fundamental purpose in enacting the ESA was to provide a means

whereby the habitats upon which endangered species and threatened species def)end may be

conserved, and to provide a program for the conservation of those species. As currently

implemented, these purposes are accomplished by threat of application of the penalty

provisions of Section 9. Rather than relying entirely on regulation, incentives are a

preferable way to achieve species and habitat conservation that requires either the assistance
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or active participation of private landowners. Consequently, the ESA sometimes is perceived
to result in unnecessary federal restriction upon land and water use practices.

Current ESA provisions and recent Department of Interior actions have provided some

flexibility and certainty through the HCP process. Those involved with suburban

development and timber activities have been the primary cooperators to date. A simpler

approach is needed to assist rural landowners who are often involved with more "traditional"

and/or solely residential activities.

The way private landowners are approached and worked with at the local level will be

critical to the success of technical assistaiKe programs. It should be recognized that

preventing certain actions through prohibition will not, in and of itself, protect species. The
assistance and active involvement of landowners will also be a critical component of

conserving species.

Proposal

Technical assistance should be provided to private landowners. This can take the form of

information, material and fmancial assistance, on-site expertise regarding the needs of the

species coupled with the objectives of the landowner, analysis of the consequences of certain

land and water use practices, and an outline of the benefits to species and landowners of

measures that would enhance conservation of the species and meet landowners' needs.

Technical assistance is appropriate for both pre- and post-listing efforts.

Technical assistance also must include the coordination of the multiple agencies with which

the landowner deals (e.g., bankers. Natural Resources Conservation Service (NRCS)
personnel, FWS staff, state fish and wildlife biologists, land management specialists, etc.)

and that would be integral to her or his successful implementation of new land management
practices or, even, cessation of current practices Such coordination would encourage "one

stop shopping" for information about permits, knowledge, expertise, and the provision of

technical assistance.

Fundamental to the success of technical assistance to private landowners is the need to

provide such assistance based on voluntary requests whenever applicable. Even when there

is a necessity for formal application of the ESA, technical assistance that recognizes the

importance of relationships and capitalizes on opportunities for preventative, pre-listing

activities that may preclude the need to list under the Act, will benefit the species. It is also

important for Congress to provide adequate funding in support of technical assistance

programs since the degree to which the FWS and other federal agencies will be able to

participate will be directly related to the availability of such funding.

10
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Discussion

This proposal envisions a voluntary technical assistance program. It necessarily must include

information, provision of material and money where necessary, and the availability of in-

community individuals who have the biological expertise, comprehensive understanding of

local land and water use practices and limitations, community relationships, and an

employment mission statement that places top priority on working with landowners to

develop voluntary habitat and species conservation and enhancement measures. At a

minimum, information must be provided that specifies the implications of either potential or

actual listing of a species upon an individual's current land use practices. It should be

elaborated in conmion sense terms and everyday language.

The Dialogue Group also proposes that needs as varied as riparian fencing, seed for planting
of alternative crop covers, off-stream water storage, fish screens, and equipment required for

alternate land management practices be addressed through such a technical assistance

program. In other words, there must be exceptional flexibility to meet the needs of a

particular landowner and a particular habitat.

This proposal would stimulate significant opportunities to engage in pre-listing and listed

species efforts by landowners. The current inclination of landowners is to prevent the

application of the Act to their property, or to namrally incorporate appropriate land

management practices, species conservation measures, or other techniques into their overall

land management ethic in order to "do the right thing."

Technical assistance also could be provided through a toll-free telephone number for

landowners to call without onus or fear of intrusive inquiries. This service would offer

information about the interrelationship between a particular species, the owners' land, and

the land management practices in which the owner is engaged.

In addition, information could be provided to private landowners to allow them to design
mechanisms whereby endangered species become assets rather than liabilities. In southwest

Missouri, private landowners who have greater prairie chicken booming grounds on their

land are promoting the watchability of this natural event. A bed and breakfast centered on
the prairie chicken is rapidly becoming a successful seasonal venture. Another example
involves river communities that have promoted eagle watching, creating a major source of

income.

Technical assistance must, by necessity, include opportunities for landowners to engage in

reciprocal exchange of knowledge and information, to learn, to ask questions, receive

information, and make decisions regarding use of their own land. To be successful,

landowner technical assistance programs should be flexible and adaptable to local conditions

and should be administered by the appropriate state and federal agencies in cooperation with

the FWS. These programs should include some type of evaluation system to track utilization

and provide information so that they can be further refined.

11
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Recognition/Award Program

Problem

The current ESA regulatory framework does not recognize voluntary actions taken by private

landowners to preserve local populations or critical habitats of threatened and endangered

species. Numerous landowners, across the country, are maintaining and creating wildlife

habitat and protecting natural areas through voluntary agreements. They are willing, but

rarely recognized cooperators with state agencies and nongovernmental organizations (e.g.,

The Nature Conservancy.) In the case of threatened and endangered species, many
landowners would be quite willing to preserve habitats and populations if they were simply

recognized for their contributions.

Proposal

Provide an award or recognition mechanism in the landowners incentive and assistance

programs that are included in amendments to ESA. The Secretary of Interior could be

directed to establish regional and national awards and recognition programs for private

landowners who manage their land to enhance, improve, establish, and maintain threatened

and endangered species habitats. Promotion of the awards, nominations, and documentation

would be provided by state agencies. Recognition could be in the form of plaques,

certificates, and additional technical or financial assistance regarding populations and

habitats.

Discussion

Landowners have repeatedly shown that they are willing to assist in conservation measures if

they are aware of the need and of the importance of their particular tract of land, and if they

are simply asked to be participants. Landowners are quite proud of their involvement in

conservation and their accomplishments. The establishment of regional and national awards

by the Department of Interior would be an effective but inexpensive program to recognize the

invaluable, volimtary contributions by landowners to the purposes of the ESA.

Conservation Reserve Program Approach for Endangered Species

Problem

Landowners lack a volimtary, incentive-based program for restoring or conserving

endangered species habitat. Such a program, if it included contractual commitments of fixed

duration, and offered assurances that landowners would not be obligated to endangered

species habitat protection beyond the term of the contract, could lead to greater acceptance of

endangered species conservation and adoption of long-term management practices beneficial

to their habitat.

U



1088

The existing Conservation Reserve Program (CRP) could provide a model for developing a

private land endangered species conservation program. CRP pays farmers to retire highly
erodible croplands and other environmentally sensitive lands from commodity production for

ten years and to establish it to protective vegetative cover. CRP is administered by USDA
under authority of the 1985 Food Security Act (Farm Bill). More than 36 million acres have
been enrolled in CRP at an average cost of $50 per acre per year.

While CRP was not originally implemented as an endangered species program, it

nevertheless has had a positive impact on several federal and state listed species. Eighty-
seven percent of CRP lands are established to grass and two-thirds are located in the Great

Plains. Two well-documented CRP success stories are the greater prairie chicken and

Columbian sharp-tailed grouse—state—listed endangered species that have responded to large

acreages of grassland habitat created by CRP in the Great Plains. CRP is also credited wiUi

reversing declining populations of numerous endemic grassland birds and helping to prevent
them from becoming endangered. Discontinuation of the program or significant changes to

its distribution would result in the loss of these recent gains for wildlife.

Proposal

The Dialogue Group recommends increasing the endangered species conservation benefits of

the existing CRP program. Threatened and endangered species could benefit from the

establishment of improved cover and management practices on CRP lands without

significantly changing the primary purpose of the program or its distribution. Use of locally

adapted native grasses and implementation of controlled burning, mowing, or other approved

practices intended to mimic natural periodic disturbances to native prairie could improve
CRP habitat conditions for endangered species. Additional administrative incentives also

could be offered for limited enrollment of highly erodible cropland within the range of

known endangered species. However, expansion of program participation criteria beyond the

original scope of CRP likely would be met with political opposition, based on both fiscal and

regional considerations.

The Dialogue Group also recommends that a program modelled after CRP should be enacted

by Congress to provide incentives for all private landowners to restore endangered species
habitat. To repeat the success of CRP and its popularity with landowners, such a program
should include the following key components:

1) Voluntary—Landowners should not be forced into the program through the possibility

that use restrictions would be placed on the land if they did not participate.

2) Limited duration—Five to ten years, with the right to renew. Perpetual easements are

a possibility; however, a program based entirely on easement would limit

participation.
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3) No jeopardy—Landowners would need assurances that at the end of the program term

the land could be placed in another use.

4) Assurance of funding—Funding for annual contract payments must be assured for the

length of the contract period. Ideally such a program should have a dedicated funding
source not dependent upon annual appropriations.

5) Competitive bidding—Competitive bids should be used to maintain cost-effectiveness.

Compensation should be commensurate with level of land use restriction and/or

amount of habitat restoration not to exceed local prevailing rental rates for

comparable lands.

Discussion

Possible hurdles may include:

1) Eligibility—Clear criteria are needed for determining eligibility. Enrollment must be

targeted to result in measurable gains for listed species.

2) Administration—The US Department of Agriculture (USDA) has established a

reputation and gained experience in working with private landowners. However,

jurisdiction and expertise on other endangered species issues is within the Department
of Interior.

3) Funding—With proposed cuts to existing farm programs, obtaining funding for a new

CRP-type endangered species program within the agriculture budget is remote.

Recovery Plan Incentives

Problem

It is a disincentive for private landowners to actively participate in ESA measures when they

are not included in recovery plan development, when those plans do not provide clear

indications of the precise measures that need to be undertaken or the goals to be

accomplished, and when those plans do not outline clearly what activities may or may not

lead to a take. ESA has not been structured to invite broad participation in the recovery

planning and implementation process.

The recovery plan process is not designed to drive recovery responsibilities toward private

lands. However, increased participation by private landowners encourages conservation and

recovery of species and habitat.

14
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Proposal

The Dialogue Group proposes that Congress amend the Act to create an energized recovery

planning process. Such a process must actively involve private landowners and other

stakeholders in its development and provide the incentive that certainty of knowledge about

the species' recovery needs can bring.

Discussion

An energized recovery planning process must:

• articulate certainty and definitiveness as to recovery objectives for populations

(including levels that would initiate the process to down or de-list) and habitat

(including critical habitat where appropriate);

•
identify specific and budgeted tasks for the respective agencies to achieve species

recovery;

• ensure that jurisdictional entities, private landowners, industry, conservation

organizations, and others have an opportunity for participation and ownership in the

plan and its implementation;

• facilitate identification and integration of natural resources and land management

programs at diverse jurisdictional levels, including regulatory, incentive (including tax

and farm conservation), and educational (including technical assistance);

• address requirements in other federal land management statutes, such as the Federal

Land Planning and Management Act (FLPMA) and National Forest Management Act

(NFMA), vis-a-vis the ESA; and

•
expedite, where possible and to the maximum extent practicable, the satisfaction of

other mandatory consequences of listing under the Act, such as Section 7 consultation,

application of Section 9 "take" and HCP/iitcidental take process.

A recovery plan that meets these goals will provide certainty to all parties involved in the

recovery effort as to their responsibilities and liabilities, and how the ESA regulatory

agencies (federal and state) will treat land use and laiKl management activities—habitat

impacts—under the Act. Activities by nonfederal landowners determined to have de minimis

impacts on the recovery of the species, should be exempted from the Act through an "escape

chute."

If nonfederal landowner actions of certain types are determined to have significant impacts on

species recovery and could be minimized or mitigated, the recovery plan should identify

those conservation actions which would mitigate the Section 9 "take" application, and
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provide endorsement of those conservation measures to help expedite HCP/incidental take

process.

Finally, an energized recovery planning process should identify, where possible, those

nonfederal habitats that are so essential to the recovery of the species that no conservation

measures can mitigate impacts to that habitat, and acquisition of that habitat from willing

sellers (or "purchase" of the value of that activity through easements or other means) thus

becomes a high priority.

Increased Regulatory Flexibility

Problem

Despite recent efforts by the Secretary of the Interior to develop flexible Section 4(d) rules,

there still remains little regulatory distinction between a species listed as threatened and a

species listed as endangered. Thus, no incentive exists for a private landowner to work to

prevent a species from being up-listed or to recover a species to the point where it is

down—listed. A Congressionally reaffirmed distinction between a threatened and an

endangered species would increase flexibility in permitted land use practices for threatened

species and, thus, present an incentive to landowners to conserve species and the habitat

upon which they depend.

Proposal

Although legislation may not be needed in this area, Congress should reaffirm a regulatory

distinction between a threatened and an endangered species. This reaffirmation should
ijjso

encourage the Secretary to utilize 4(d) rules to allow regulated take by private landowners

when a species is listed as threatened versus when it is listed as endangered. Landowners

will thus be encouraged to maintain land use practices and habitat in a way that encourages

down-listing or, eventually, de-listing.

Discussion

Increased regulatory flexibility in a recovery plan for a threatened versus an endangered

species promotes greater use of regulated take under Section 9 of the Act. This is a direct

incentive for a private landowner.

In addition, there is an incentive to be gained from the entire process of down-listing of

species if this regulatory distinction is restored. Down-listing could be seen as a positive

step encouraging private landowners to continue their efforts and communicating that such

efforts on behalf of species conservation are rewarded with greater land management
flexibility.
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Chapter 2

Habitat Conservation Planning

Introduction

Habitat Conservation Plans (HCPs) under Section 10 of the ESA are an important mechanism

for reconciling endangered species conservation needs with private property concerns. To

improve the effectiveness of HCPs in achieving this important objective, the Dialogue Group

identified several needed changes. Many of these relate to improving and expediting the

process for developing and approving HCPs. Also proposed is a means of providing

flnancial assistance to aid in the development of HCPs. If implemented, these proposal

would provide significant incentives to expand the use of HCPs to reconcile conservation and

private land use objectives.

Streamlining the HCP Process

-Problem

The HCP program under Section 10 of the ESA has been growing rapidly in recent years.

There were 62 permits issued between January 1993 and May 1995, compared to just 14

permits issued from 1983 to 1992. Increasingly, the HCP process is seen as a means of

addressing the issue of endangered species conflicts on private lands. More and more

landowners are turning to the process to resolve these types of problems. However, critics

of the HCP process have suggested that it can be time-consuming, procedurally burdensome,

and, as a resuh, more expensive than necessary. Obtaining an incidental take permit requires

an HCP, associated documents, and public notification under Section 10 of the ESA; ESA
Section 7 review; and National Environmental Policy Act (NEPA) compliance—or three

separate tiers of review. This is in addition to the time it takes to negotiate and prepare the

HCP. Small landowners with relatively minor projects and modest resources can be

especially hard hit by the complexities of the HCP process.

One challenge is how to minimiie or avoid duplicative NEPA and ESA Section 7

documentation. The ESA strictly mandates the contents of an HCP, as well as criteria for

issuance of permits. Similarly, NEPA, like the HCP process, requires analysis of project

effects, an alternatives analysis, and public notifications. Even when duplication is reduced

through cross referencing and joint notifications, document preparation and procedural time

and costs under NEPA remain significant, especially when environmental impact statements

(EISs) are prepared. Section 7 review of an HCP permit application also duplicates the HCP
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in its effects analysis, incidental take statement, and required assurances that the action will

not jeopardize the survival and recovery of the species in the wild. Other problems cited are

the lack of mandatory deadlines for permit review and processing and uncertain standards for

HCP adequacy.

If the HCP program is to meet the increasing demands being placed upon it, and realize its

full potential as a planning and conservation tool, it must be streamlined and better

standardized. FWS is currently considering various HCP administrative reforms in light of

these goals. For example, the agency is finalizing a Section 10 policy handbook that

establishes HCP categories based on scope and impact of the project; ties document and

processing requirements directly to those categories; and significantly streamlines the process

for small-scale projects with minor effects. However, these improvements need to be further

codified and expanded.

Proposal

1. The ESA, or its implementing regulations, should establish an expedited HCP process

for small-scale projects with minor impacts. Such "low-effect" HCPs could be

characterized as those involving minor effects on federally listed or candidate species

or on other environmental values or resources whose consideration is required by

NEPA and other federal sUtutes. Examples of "low-effect" activities include those

that:

(i) impact a minor percentage of the species' population or range;

(ii) impact ecologically minor portions of the species' range;

(iii) create adverse conditions for the species that are highly transitory or of minor

invasiveness or duration;

(iv) involve species with a high reproductive capacity, population numbers that are

stable or rising locally or rangewide, or specific animals that are ecologically

nonessential to the species; or,

(v) involve a planning area that is of small size or simple ownership pattern.

2. Such "low-effect" projects could be:

(i) Addressed under a "short-form" HCP. A short-form HCP would be similar to

a standard HCP except that analysis of alternatives not selected and unforeseen

circumstances would not be required. The rationale for this is that low-effect

projects typically have few reasonable alternatives (i.e., the landowner is

committed to a specific parcel of land or course of action), or are so small in

scope or brief in time that significant unforeseen circumstances are unlikely.
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(ii) Addressed under informal Section 7 consultation procedures rather than formal

consultation. The advantage of this is that informal consultation is faster and

procedurally simpler than formal consultation. However, to do this it must be

assumed that if an HCP meets the standards of the "low-effect" category, its

effects will not be adverse to the species as a whole (see discussion).

(iii) Categorically excluded from NEPA requirements.

3. NEPA requirements for HCPs that are not "low-effect" could also be relaxed. This

can be accomplished in one of the following ways:

(i) Eliminating NEPA requirements for HCPs entirely;

(ii) Allowing preparation of environmental assessments (EAs) for all HCPs not

categorized as "low-effect" and require no EISs for HCP efforts; or

(iii) Including a NEPA-style alternatives analysis within the HCP as a substitute for

fiill NEPA analysis.

4. Each of the options discussed in numbers I through 3 above will need to address the

issue of ciunulative effects that may result from approval of numerous individual low-

effect HCPs. This problem should be addressed by requiring that the HCP be

consistent with an overall species conservation strategy, typically in the form of a

recovery plan, that considers the species' habitat requirements as a whole. Expedited

or "short-form" HCPs should also include a brief cumulative effects analysis or

should document the specific conservation strategy on which the HCP is based.

5. FWS should be required to more clearly define (i) what constitutes "take"—especially

under the "harm" definition—for species addressed under HCPs; and (ii) the standards

under which HCPs are approved or denied.

Discussi6n

Each of the five proposals are discussed separately:

1. An expedited process for small landowner and other "low-effect" HCPs is critically

needed. Presently, the time and costs required to obtain an incidental take permit for

these HCPs are well out of proportion to the severity of their effects, resulting in

tremendous frustration on the parts of affected landowners. The proposals outlined

above would create an HCP system specifically tailored to the needs of these types of

projects and landowners.

2. A short-form HCP for low-effect projects, together with a categorical exclusion from

NEPA, would substantially streamline the HCP process for small landowners. FWS
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already uses "template" HCPs in some areas to assist small landowners, but

eliminating unnecessary HCP sections would aid small landowners still more. It

would also increase support for the HCP program, since procedural requirements with

little practical value tends to generate public skepticism. FWS is already revising its

NEPA regulations to categorically exclude low-effect HCPs.

Section 7 of the ESA requires federal agencies to consult with the FWS whenever any

action they authorize, fund, or carry out may affect a listed species. Under the

Section 7 regulations, such consultation can conclude informally if the federal agency

determines—with written FWS concurrence—that the proposed action "is not likely to

adversely affect" the species or its critical habitat (formal consultation requires

prepaiation of a full biological opinion). In the case of an HCP, FWS is the federal

agency and the action being consulted on is issuance of the permit. In the case of a

"low-effect" HCP, since take is authorized by the incidental take permit (not the

incidental take statement in a biological opinion, as in most federal actions) and the

effects of the take are by definition minor (i.e., not likely to adversely affect the

species), informal consultation might be possible and could help streamline the permit

review process.

This leaves open the question whether Section 7 consultation should be required for

larger-scale HCPs, and the relationship generally between the Section 7 and Section

10 programs. Congress should clarify its intent about the level of Section 7 review

required for HCPs in light of current practice and existing duplication between the

two programs.

The above changes could be accomplished by policy revisions, federal regulation, or

legislation. At a minimum. Congress should explicitly recognize the need for a

streamlined HCP process for small landowners and other low-effect HCPs and should

mandate development of specific, integrated procedures for addressing this problem.

3. Eliminating or relaxing NEPA requirements from the HCP process would obviously

save both time and money. However, such savings would ultimately have to be

balanced against a reduced scope of analysis of environmental effects.

One alternative to the NEPA problem would be to prepare EAs for all categories of

HCPs. Currently, an HCP requires an EIS if the activities it addresses are expected

to have major environmental effects significantly affecting the quality of the human

environment. However, dociunent preparation and public notification requirements

for EAs are considerably simpler and more flexible than for EISs. Another

alternative would be to include a NEPA-style alternatives analysis within the HCP.

This would expand the alternatives analysis currently required by Section 10 from a

consideration of endangered species effects only to consideration of all environmental

effects. These options could achieve a balance between the need to make informed

environmental decisions and doing so in an expedited and cost-efficient manner.
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4. The primary risk of an expedited HCP process and "short-form" HCP is that the

impacts of multiple low-effect projects might become cumulatively significant. This

might happen, for example, if excessive habitat, important habitat elements, or

genetically important individuals were lost because of uncoordinated or inadequately

considered permit issuance. The methods suggested in the proposal are intended to

prevent this result.

5. What constitutes a "taking" is not always clear, particularly where the "harm" and

"harass" definitions are involved. Private landowners consequently may be uncertain

whether specific activities are likely to result in a prohibited taking and therefore

require a Section 10 permit. FWS staffs may also be uncertain about where,

precisely, an action triggers a "harm" or "harassment." FWS would assist

landowners and their own staffs by more clearly defining such take thresholds (see

Guidance at the Time of Listing for further discussion of this topic).

Section 10(a)(2)(B) provides statutory criteria for issuing Section 10 permits. These

are necessarily broadly defined, first, because they are not biological standards per se,

and, second, because they must address numerous species, which may differ

extensively in biology and status. FWS could clarify significantly how it determines

HCP adequacy by developing a set of general biological standards applicable to all

HCPs and species (similar to those described in the "No Surprises" policy), and more

specific standards for individual species where appropriate.

Seed Money for Community-Based HCPs

Problem

In 1982, Congress recognized that the ESA's ban on the take of threatened and endangered

species could substantially restrict the use of private lands and thus created a process in

Section 10 of the Act by which the Secretary of the Interior or Commerce could issue a

permit to a private or other nonfederal person to allow the incidental take of a listed species

in the course of otherwise lawful activity and, thus, avoid the take prohibitions of Section 9.

The permit applicant must present an HCP that, among other things, demonstrates the steps

the applicant will take to minimize and mitigate the impacts of its proposed activities on

listed species and the funding that will be available to carry out those steps.

The primary benefit of HCPs is the regulatory certainty they provide to private landowners in

long-term land use planning activities and the flexibility they offer in designing integrated

conservation and land use programs. This is especially true of large-scale, regional, or

multiple-species HCPs of the type often undertaken by local communities or large

corporations.
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The problem is that developing HCPs of this type can be very expensive—particularly with

HCPs pursued by local jurisdictions or other entities (e.g., special districts, land trusts) that

affect large planning areas and numerous landowners and land use activities. Local

government permittees in effect act as an agent for all their citizens in the HCP process,

must balance diverse community interests, and often must support the process without a lot

of cash reserves.

Initiating and completing a community-level or region- wide HCP usually requires advance

biological studies, administrative support, and full-time consultants to collect data, facilitate

negotiations, and prepare the HCP and associated documents. All this can take years and

cost thousands of dollars.

Community-level HCP applicants often must struggle to financially support their HCP
development programs. The situation often improves once the HCP is approved and being

implemented because funding mechanisms by then are in operation. It is the initial

investment—the start-up capital—that can be particularly difficult to obtain, and a shortage of

such funds may act as a disincentive for some communities to embark on the process.

Conversely, availability of funding assistance or "seed money" for initiating HCP programs
would encourage communities to pursue HCPs, facilitate the process once begun, and send a

message that the government values their efforts.

Proposal

Congress and the FWS could significantly assist the conservation of endangered species on

private lands by establishing an HCP development assistance program. This could be done

by establishing a program that provides "seed money" to local communities, other

government jurisdictions, or other multi-landowner entities that commit to the HCP process.

These funds could be provided through special appropriations, grant or matching grant funds,

a revolving loan fund (RLF), or other mechanisms. The approach suggested here is the

creation of an RLF. Such funds should go first to a public entity, then, where appropriate,

be funneled to other organizations, coalitions, etc. To the maximum extent possible, the

money should be loaned to the parties responsible for the development of the HCP.

Discussion

Congress should explicitly recognize the benefit of partnerships between the public and

private sector, and the advantages to communities, landowners, and species represented by
multi-landowner HCPs of appropriate biological and jurisdictional scales.

While there are benefits to HCP applicants of grant funds, the advantage of an RLF is that

these loans would be repaid by the recipient and the fund would become self-financing and

"revolve," thus removing any need for continued federal funding. Under this proposal,

federal funds would be provided to state and local governments to be used as loans to help

defray the costs of the development of HCPs. This could possibly be accomplished through
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a limited number of appropriations, perhaps even a one-time appropriation of approximately
$25 million.

Because this source of funding could comprehensively address the costs associated with HCP
development for an ecosystem, it would greatly reduce transaction costs. It would further

facilitate multi-party regional planning and the development of habitat-specific or multi-

species HCPs involving one or more local governments, as opposed to providing funding for

a single landowner.

RLFs have proven successful in other contexts. This approach has been proposed by the

Administration and supported by states and local governments as a funding source for

activities under the Safe Drinking Water Act, including both infrastructure and operating
costs. It makes maximum use of federal grant funds by requiring the use of loans that are

intended to ultimately replace the need for continued federal funding. This would be even

more true if state matching funds were required. The proposal would limit the use of the

funds to activities for which a revenue stream would be created, thus ensuring repayment of

the loan.

Seed money could take other forms as well, such as grants, matching grants, or

Congressional appropriations. Precedent for Congressional appropriation assistance was

established when, between 1992 and 1994, Congress appropriated $298,000 to support

development of the Brevard County HCP in Florida.

Considering the diverse benefits, an HCP assistance program that helps commimities develop

regional- or community-level HCPs would be money well spent.

"No Surprises" Policy

Problem

A major mechanism for reconciling private land use with listed species conservation under

the ESA is habitat conservation planning authorized under Section 10(a)(1)(B) of the Act.

The primary incentive for obtain'ng an HCP permit is the regulatory certainty it is supposed
to provide landowners during the life of the HCP. It is, therefore, essential for participating

landowners that the original HCP "deal remain a deal." In particular, landowners have

indicated that greater assurances are needed to ensure that HCP agreements, implemented in

good faith by the affected landowner, will not be reopened at a later time with greater

mitigation demands for more money or more land. The issue thus becomes how to provide
such assurances, even if the needs of the affected species changed over the life of the HCP
permit.
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Proposal

On August 11, 1994, Secretary Babbitt announced the Administration's new HCP "No

Surprises" policy designed to provide the additional assurance of certainty sought by
landowners considering HCPs. The "No Surprises" policy stated that the FWS would not

require additional land or financial compensation beyond the level of mitigation initially

agreed to under the terms of a properly functioning HCP.

The policy also stated the general principle that if additional mitigation measures which had

otherwise been adequately covered under the terms of an HCP, were subsequently deemed

necessary for the conservation of a species, the obligation for such mitigation would be

carried by the FWS and others, not the HCP permittee. The policy stated that if

extraordinary circumstances nevertheless warranted a review of the mitigation package for a

given HCP, any such reconsideration would be limited to potential modifications within any
conserved habitat areas or to the HCPs operating conservation program, and, that no

additional changes could be required that would involve the payment of additional money or

restrictions on additional land without the consent of the HCP permittee.

While the "No Surprises" policy has received wide support from landowners considering

HCPs, the Dialogue Group agreed that the policy should be converted from an administrative

policy statement into permanent language within the ESA.

Discussion

Reforms of the HCP process occur within the context of a broader debate about the

appropriateness of ESA regulatory controls on the use of private lands. Recognizing that this

broader issue will be extensively debated by Congress, this proposal regarding the "No

Surprises" policy assumes for purposes of discussion only the continued existence of some

form of land use restrictions under the ESA.

The ESA presently relies upon HCPs as a major vehicle for reconciling the use of private

lands with endangered species conservation. As previously noted, regulatory certainty is

perhaps the primary incentive associated with an HCP. To the extent that the "No Surprises"

policy provides such certainty for species that are adequately provided for under an HCP,

statutory ratification of the policy ensures permanency of the policy.

The risk associated with the policy is that a given species covered by an HCP incidental take

permit could still experience a decline in its population despite the mitigation plan imder the

HCP. Because of the "No Surprises" assurances provided to HCP permittees, however, the

range of remedial options available to the FWS may be constrained or limited. Thus, the

policy represents a trade-off between certainty and conservation flexibility in the face of

unforeseen circumstances.
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One must also not forget that HCPs represent an exchange of commitments, and that

individual HCP permittees should be expected to live up to their conservation commitments if

they expect to be the beneficiaries of the "No Surprises" policy. Thus, any legislative

language on "No Surprises" should limit the application of the policy to those HCP
permittees who are living up to their HCP commitments in good faith. Anything less would

fall short of ensiu'ing that a deal truly remain a deal for all parties involved. Moreover, the

scope of the "No Surprises" policy is inevitably tied to the scope of the original HCP,
species not adequately provided for under the terms of a properly functioning HCP should

not be covered by the "No Surprises" policy. Again, flexibility is needed to broadly assess

the range of "benefits" under habitat-based HCPs.

A final issue is whether the "No Surprises" policy should be applied to unlisted species as

well as to listed species. The August Uth "No Surprises" policy did include unlisted species

that might otherwise be adequately covered in an HCP (that is, which could otherwise satisfy

the HCP permit issuance criteria presently applied to listed species). Contrary to the August
1 1 aimouncement, some Dialogue participants have expressed concern about the application

of the "No Surprises" policy to unlisted species if there is no later oppormnity to review

whether the HCP has contributed to the decline of the species if the species subsequently

needs to be listed.
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Chapter 3

Financial Incentives and Resources

Introduction

The Dialogue Group reconunends a number of changes in federal laws to create tax

incentives and additional resources for endangered species conservation. Taxes, including
income taxes, estate taxes, and property taxes, affect all landowners and sometimes

significantly affect their land use decisions. Changes in tax laws, including some that have a

relatively small cost to the Treasury, could yield important conservation benefits. The

Dialogue Group sought to identify a small number of key changes to create tax incentives

and increase resources to produce the greatest endangered species benefits.

Estate Tax Reform

Problem

Federal estate tax requirements are a major obstacle for private landowners whose land

stewardship has been sensitive to its environmental value and who would like to be able to

pass on their land to their heirs without destroying that value. The imposition of federal

estate taxes often forces large parcels of environmentally valuable land to be broken up into

smaller, less environmentally valuable parcels. Some of the best remaining habitat for

endangered species is put at risk in this manner.

Federal law imposes a tax on the amount of a decedent's estate in excess of $600,000. The

tax begins at a rate of 37 percent, and climbs to 55 percent for estates in excess of $3

million. For estates in which undeveloped land represents a significant portion of the estate's

total value, the need to pay the federal tax creates powerful pressure to develop or sell off

part or all of the land or to liquidate the timber resources of the land. Because land is

appraised by the Internal Revenue Service according to its "highest and best use," and such

use is often its development value, the effect of the tax is to make retention of undeveloped
land in forest or other undeveloped condition difficult at best. For farmers, ranchers, forest

land owners, and others who are "land rich and cash poor," the federal estate tax is a widely

perceived threat to the ability to pass on the family's property to the next generation.

The pernicious environmental effects of the federal estate tax laws have been widely

recognized. The recent recommendations of the Northern Forest Lands Council with respect

to maintaining the privately owned forest land of the Northeast prominently feature estate tax
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reform. In addition, the recently completed multi-agency habitat preservation plan for the

highly endangered Florida panther outlined a number of needed incentives to encourage the

retention of high-priority, privately-owned habitat in compatible agricultural land uses. Near
the top of the list, once again, was estate tax reform. Problems like those to which these

proposals were addressed are commonplace. At the same time that state and federal

governments are pursuing the conservation of environmentally important lands, federal tax

laws are forcing the destruction of many of the last best examples of such lands in private

ownership.

Proposal

Landowners should be given the opportunity to reduce the estate tax burden in remm for

voluntarily entering into revocable agreements to manage their lands in ways that benefit

endangered species. To qualify, the owner (prior to death) or the executor (after the owner's

death) would have to enter into a written agreement with the Secretary of the Interior (or a

state fish and game agency if a suitable agreement between the Secretary and the state agency
existed) to manage an identifiable parcel of land in a way that provided significant benefits to

endangered species. Such management could include measures not otherwise required by
law or an agreement to refrain from activities not prohibited by law.

In cases where landowners are practicing beneficial habitat management, they may need only
to agree to continue existing uses and to forgo other legally permissible uses. If the heirs

subsequently cease to honor the conservation agreement or dispose of the property without

securing the agreement of the new owners to: (1) continue the conservation agreement; and

(2) assume the tax liability in the event of a breach, the heirs will then be liable to pay the

tax that would originally have been due with respect to the property but for the agreement.
The amount of the tax then due should be adjusted to reflect any intervening changes in the

land's value not due to improvements thereon. In this manner, heirs can effectively defer for

as long as they wish the estate tax otherwise due on a parcel of land at the time of death of

the person from which the property was inherited. By maintaining the conservation

agreement indefinitely, they escape the estate tax on the property altogether.

Discussion

Some of the questions commonly asked about this proposal, and the answers to them, are as

follows:

Q. Does the conservation agreement require the landowner to give up all economic use of

the property?

A. No. The only requirement is that the Secretary (or perhaps a state fish and game
agency) conclude that the activities the landowner agrees to undertake (or to forego)
will provide significant benefits for an endangered species. Such agreements might
include longer forest rotation cycles, management of cattle around certain riparian
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areas, installation and maintenance of protective gates at significant bat caves,

fallowing of crop land according to an agreed schedule, protection of areas supporting

endangered plants, etc. In some situations, the landowner may need only to agree to

continue existing uses and to forgo other legally permissible uses. There may also be

unique situations in which the only way that endangered species can benefit on a

particular parcel is if all or nearly all economic uses are foregone. In such simations,

however, the landowner is free not to enter into the agreement that would produce the

estate tax benefits and the heirs are free to discontinue it whenever they wish (subject

to the obligation to pay the tax that has been deferred).

Q. Does the proposal require some form of monitoring to ascertain that the conservation

agreement is being carried out?

A. Yes. Since the obligation to repay the deferred tax is triggered by a failure to honor

the terms of the agreement, some means of monitoring compliance must be built into

the agreement. That monitoring, however, need not be a task for the IRS. Rather,

certification from the Secretary (or from a state fish and game agency pursuant to

delegation from the Secretary) that the agreement remains in effect and is being

honored should suffice to establish the heir's right to continue to defer the tax.

Alternatively, the IRS could conduct random audits on its own.

Q. Is there any precedent in the tax code for deferring estate taxes?

A. Yes. If half or more of the value of an estate is comprised of property used as a

farm, and if the decedent "materially participated" in the operation of the farm (i.e.,

the decedent he did not simply own the farm as an investment, renting it to someone

else to work), then the heirs may be able to take advantage of certain preferential tax

treatment under Section 2032A of the Code. That provision permits farm property to

be valued at its "use value" (i.e., its value for farming purposes) rather than

according to its "highest and best use" (typically its development value). To take

advantage of this benefit, however, the executor must elect to do so when filing the

tax return for the estate and the heirs must consent in writing thereto. By so

consenting, the heirs effectively agree to continue to use the property as a farm for at

least ten years and to materially participate in its operation during that period. If the

heirs dispose of the property (other than as a result of the heirs' own death) or ceases

to use it for farming purposes within that ten year period, they are personally liable

for an additional tax generally equal to the amount by which the original estate tax

had been reduced.

Q. Why should a landowner fmd this option attractive if the tax is merely deferred rather

than forgiven?

A. First, the tax will be forgiven if the conservation agreement is never discontinued.

Moreover, even if the heirs ultimately elect to discontinue the agreement, this
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proposal offers significant benefits to landowners. It gives them a greater likelihood

of being able to keep their land in the family. It also gives the heirs control over the

timing of when to pay the estate tax; rather than being forced to pay at death, when
few liquid assets may be available, or when family intentions with respect to the

property are in doubt, it provides a means of postponing the tax burden to a later time

when liquid assets may be more readily available or when family consensus about the

future of the property is achieved.

Q. What will this proposal cost the Treasury?

A. Surprisingly little. According to the most recent data available from die Internal

Revenue Service (for 1993), the total income to the U.S. Treasury from the federal

estate tax was only $10.3 billion. Of this total, an estimated $1.7 billion of income is

derived from the value of real estate in decedents' estates. This $1.7 billion includes

residences and many other types of property that could not possibly have any utility

for endangered species. A generous assumption is that one percent of properties in

any given year may have the potential to be managed so as to benefit endangered

species. If this assumption is correct, the cost to the Treasury drops to only $17
million annually, but even this figure assumes that heirs to all of the eligible

properties would elect to enter into an agreement to secure the tax deferral. In fact,

however, only about 8 percent of estates with farm assets take advantage of the tax

benefits offered by existing Section 2032A of the Code. Assuming a participation

rate triple this amount (i.e., 24%), the cost to the Treasury of the measure proposed
here is only $4 million annually.

Q. Are there any alternative ways of structuring the benefits of this proposal?

A. There are many possible permutations of this proposal, including some that are less

generous to the taxpayer and others that are more generous. For example, rather than

allowing land subject to a conservation agreement to escape the estate tax altogether at

the time of death, one could instead value that land at its "actual use value" (treating

the obligations of the agreement as part of the actual use). The difference between

the tax on this value and the highest and best use value would then be deferred for as

long as the agreement was honored. This approach would have the least cost to the

Treasury, but would also offer the least powerful incentive to the landowner (since the

estate tax varies from 37% to 55%, this approach would leave the landowner bearing
from 45% to 63% of the cost of conservation). An alternative approach would be to

treat the reduction in value as a credit against the estate tax otherwise due (i.e., if the

agreement reduced the value of the property by $100,000, the estate tax due would be

reduced by that amount, thus shifting the entire cost of conservation to the

government). Still more generous would be to allow the heirs to escape the tax

altogether by honoring the agreement for some period of years short of permanency.
This would clearly create the strongest incentive for landowner participation, but it

would have other drawbacks. After the specified period of years, the landowner
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would have no economic reason to continue to manage his property to benefit

endangered species; thus, the potential to secure permanent conservation benefits

would be sacrificed. This is especially so since this approach would destroy any tax

incentive for a landowner to convey a permanent conservation easement. The
landowner could secure a more favorable estate tax benefit for making a revocable

agreement than for conveying a permanent conservation easement.

In summary:

1) The cost of this proposal to the Treasury is very low.

2) The proposal is likely to appeal most to the very groups who are now most concerned

about ESA regulation—ranchers, nonindustrial forest owners, and farmers.

3) Elements of the proposal are modeled on an existing provision of the tax code

(pertaining to family farms).

4) The proposal responds to a very widely perceived problem (i.e., that federal estate

taxes force many large, environmentally important land parcels into smaller, less

environmentally important parcels.)

5) For landowners without endangered species on their property, this proposal creates a

strong incentive to create the habitat that would support endangered species or to

introduce the species where that is permissible. Coupled with a clear "safe harbor"

agreement, many landowners might actively seek to conserve endangered species on

their land as part of intelligent tax planning.

However:

1) The proposal may be perceived as a boon to the rich, since it is only the relatively

affluent who pay federal estate taxes.

2) The tax benefit is "off in the future" and may not provide a strong incentive for some

landowners to enter into conservation agreements now.

3) Some members of the Dialogue Group are already supporting other estate tax reform

measures (e.g., the "Family Enterprise Preservation Act") that are targeted not at

endangered species conservation narrowly, but at estate tax relief generally. Those

supporting these broader relief measures may believe that a more narrowly focused

proposal could send a mixed message about what they want.

There may be ways of overcoming at least the first two shortcomings with other tax

incentives that complement the estate tax idea described here. For example, if the federal tax

code allowed a partial tax credit (e.g., 50%) for local property taxes paid on property subject

30



1106

to an endangered species conservation agreement, this would create an immediate incentive

to consider entering into such an agreement now. The estate tax idea would provide an
incentive to continue the agreement after the original landowner died. Alternatively,

expenses incurred by a landowner in carrying out an endangered species conservation

agreement could be made deductible for federal income tax purposes even if such expenses
were not otherwise considered an "ordinary business expense" (e.g., the cost to a farmer of

installing a protective gate across the entrance to a bat cave). Either of these ideas would
create an immediate tax incentive to consider entering into conservation agreements now; for

those landowners subject to federal estate taxes, the estate tax proposal would provide an

added incentive.

Estate Tax Concepts for Land Conservation

Problem

Although some have emphasized the importance of federal lands in maintaining endangered

species and biodiversity, about 50% of listed species do not occur on federal lands, and most
known occurrences of endangered and threatened species are not on federal lands. While
federal lands should and do play an important role in conservation efforts, privately owned
lands will continue to play an essential role in the conservation of endangered species and

overall biodiversity.

To date, the ESA has relied primarily on a regulatory approach to balance public and private
interests. Unfortunately, because the Act does not come into play until a species is in serious

trouble and a listing occurs, in many cases, all remaining habitat for a listed species is

essential to species survival. The costs and constraints for maintaining the species are

concentrated on those who happen to own the land that supports the required habitat. Thus,
the burden falls disproportionately on a few private landowners. This inequity is at the heart

of much of the conflict associated with the ESA.

In addition to bearing a disproportionate burden under the Act for protecting species habitat,

private landowners are also faced with an estate tax system that discourages—rather than

promotes—species preservation. Under the current estate tax system, many heirs are forced

to sell environmentally valuable land in order to pay estate taxes. The current estate system
often causes the heirs to break large parcels of land into smaller, less environmentally
valuable parcels or, in the case of land with timber, results in the timber being cut to pay
taxes.

Efforts to reform estate tax law as it pertains to endangered species protection should have

two goals: first, to keep large parcels of environmentally sensitive land intact and, second,
to ensure that this land is managed to maximize its environmental attributes and potential.
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One method is outlined in the previous proposal, namely, to ensure that the land is left intact

by forgiving the estate tax liability for as long as the heirs continue to manage the land in an

environmentally sensitive manner. In some cases, however, the heirs do not have the ability

(or the desire) to continue management of environmentally sensitive lands. How can the

estate tax system provide incentives to keep these lands intact and still provide for

conservation management?

One solution is to provide additional incentives for private landowners to place their land (or

an interest in their land) in conservation ownership. Currently, to qualify as a tax-deductible

gift, a donor must give a qualified real property interest (which includes conservation

easements) to a qualified organization (a governmental unit or publicly supported charitable

organization), and the property or easement must be donated exclusively for conservation

purposes. In addition, the donor must make the gift of land or easement prior to his or her

death. The estate (or heirs) may not make the gift unless the will specifically gives them the

authority to do so.

Many groups throughout the country acquire land and/or interest in land for the proposes of

conservation. These range from major national groups to a large and rapidly growing
number of local land trusts. Collectively, these organizations have already made a significant

contribution to land conservation. The land trust movement has now grown to over a

thousand organizations nationwide, and they continue to form at the rate of one per week.

Proposal

To bolster donation incentives, Uie estate tax law should be changed to explicitly allow the

estate (or heirs) to do what the decedent could have done before death: namely, to allow the

estate to make a tax-deductible gift of land or an interest in land to a qualified organization.

This change would not only allow the estate to reduce the value of the taxable estate and

thereby decrease the amount of taxes payable by the estate, but would also ensure that the

land ended up in conservation ownership or with conservation restrictions.

A second, more attractive proposal, would be to go one step further and provide that any

gifts of land (or interest therein) with endangered species habitat from an estate to a qualified

conservation organization would give the estate a tax credit rather than a simple deduction.

Not only would this reduce the amount of the taxable estate, but would also provide a credit

against the tax owed.

Discussion

Either of these ideas—but particularly the tax credit idea— is attractive because it reduces the

tax burden on the heirs, keeps the land from being broken up, and provides for stewardship

of the land. This proposal is also appealing because of its voluntary nature. The heirs can

decide if they want to keep the land and restrict it with a conservation easement, or give it in

its entirety to a conservation organization. In addition, to the extent the heirs wish to keep
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the land (rather than donating it entirely), this provision allows them to donate a conservation

easement and continue to hold and use the land consistent with that easement.

Finally, to the extent that the estate donates the land, the conservation entity—not the private
landowner— is responsible for the management costs associated with the endangered species.

A potential problem with this proposal is the cost to the U.S. Treasury. Especially in the

case of a tax credit, the costs will be high, a dollar-for-dollar loss to the federal government.
On the other hand, the amount of income to the U.S. Treasury from the federal estate tax

was $10.3 billion in 1993 and, of that amount, roughly $1.7 billion was derived from the

value of real estate in decedent's estates.

Federal Tax Credits for Endangered Species Management Practices on
Private Lands

Problem

Federal land ownership is concentrated mostly in the Western United States. State and other

governmental entities own and manage land in varying concentrations around the country.
These governmental lands are managed with a variety of objectives and, very often,

providing endangered species habitat is an important element in management considerations

on such properties. However, since the distribution of these public lands is highly varied

around the country, such sites are often inadequate to provide habitat to protect and,

especially, to recover endangered species. The importance of private lands to provide habitat

for endangered species is therefore an important consideration.

Although some private landowners are interested in providing endangered species habitat on
their properties, many are concerned about potential legal burdens. In order to successfully

encourage private landowners to implement management measures to support endangered

species, landowners first need assurances that they will be protected from undue legal

obligations. "Safe harbor" type provisions are a critical element required to allow private

landowners and/or land managers to use such habitat-improving practices.

Once landowners are offered the necessary assurances related to their efforts to provide
habitat for endangered species, government and society should provide some financial

incentive for the landowners to implement these practices. One way of providing such an

incentive would be to provide a federal tax credit.

Proposal

An "Endangered Species Habitat Tax Credit" would work like the existing Reforestation Tax

Credit. Since management activities associated with providing endangered species habitat
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needs are often not cost-effective from the landowner's perspective, a federal tax credit

would provide the landowner with a direct and fairly immediate financial benefit. Similar to

efforts under the Agricultural Conservation Program (ACP) or Forestry Incentive Program
(FIP), a list of such activities could be developed by the NRCS, U.S. Forest Service, state

foresu7 agencies, or extension service in each given state. For example, prescribed burning
in pine timber types of the Southern Coastal Plain states would be expected to appear on such

lists for these states because of the potential benefits to species such as the red-cockaded

woodpecker and others. It should be emphasized that landowners would not need to have a

documented presence of endangered species on their properties to qualify for the tax credits.

The federal government currently offers landowners financial incentives to implement certain

management activities on their properties. Such assistance may occur in direct forms, such

as financial support to retire erodible crop lands through the CRP, or other financial support
to effectively manage commercial crops of timber through the Stewardship Incentive Program
(SIP), ACP, or FIP. Although most of these types of programs are currently under review

in the Farm Bill reauthorization, they clearly represent federal efforts to encourage some type
of specific management practice on private lands. In addition, the Federal Tax Code allows

for a 10% Reforestation Tax Credit, which is directly tied to management activities related to

establishing commercial stands of timber. A combination of the provisions under these

programs may encourage private landowners to provide more endangered species habitat.

There are a number of management activities that could support endangered species habitat in

specific circumstances. Some of these activities may only have the potential to benefit

endangered species habitat under certain conditions. Such activities might not appear on state

authorized activity lists but could qualify for a tax credit if they are approved as such in a

government authorized agreement or management plan such as a cooperative agreement with

the FWS or a Stewardship Incentive Plan.

Confirmation that the management activity actually occurred on the landowner's property

could be established either through a management plan and/or letter provided by the local

forester representing the state forestry organization.

Discussion

The ESA has committed the United States to the protection and recovery of endangered and

threatened species. Public lands play a key but limited role in this process, and should be

supplemented by the efforts of private landowners. Landowners should be offered assurances

of legal protection as they participate in such efforts in addition to financial support through
federal tax credits.

An "Endangered Species Habitat Tax Credit" program would provide a mechanism for

society to share the financial burden of individual private landowners in providing

endangered species habitat, and fairly direct financial support for these efforts to the

landowner.
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Possible problems associated with such a program include debate over which management
practices should appear on the authorized state-level "lists" and verification of the

implementation of such practices. The fact that many species are currently listed without

existing recovery plans would make the development of these lists a more difficult task.

Human resource needs for the verification process could also be an issue of concern. A
basic approach to both of these issues has been suggested in the program description above,

however, and is based on elements of similar management assistance/support programs.
There would also be a direct cost in federal tax revenues, but this could be tempered by
varying levels for the proposed tax credit and the fact that ultimately, implementation of

these habitat-encouraging measures should lead to the recovery of species. This would

ultimately provide some government cost-savings benefits.

Tax Credit for Property Taxes Paid on Land Subject to an Endangered
Species Conservation Agreement

Problem

The burden of local property taxes serves as a disincentive for many landowners to use their

land in ways that benefit endangered species. For local property tax purposes, land is

typically assessed according to its "highest and best use" value. Thus, the landowner who
voluntarily forgoes the use that would maximize profits faces a double economic burden: the

opportunity cost associated with foregoing that use and the property taxes incurred as if the

land were put to a more profitable use. Many jurisdictions have differential assessment

schemes, whereby certain types of land (typically farmland and forest land) are assessed at

their actual use value rather than their highest and best use value. Even under these schemes,

however, the farmer or forest land owner who accommodates endangered species is treated

no differently from those who do not. While property tax rates vary from jurisdiction to

jurisdiction, they function as a deterrent to the maintenance of natural habitat on which many
species depend.

Proposal

For land subject to an endangered species cooperative agreement, the tax code should allow a

tax credit (rather than the deduction allowed under current law) against the federal income
tax for local property taxes paid on such land.

Discussion

The values of the credit would offset, at least in part, the costs (including opportunity costs)

associated with managing land to meet the needs of endangered species. Thus, it would
create an economic incentive for more landowners to manage land in that manner.

Landowners are highly sensitive to property tax concerns. In jurisdictions that allow

35



nil

assessments based on actual use, a high percentage of eligible landowners often agree to the

requirements necessary to receive the tax preference.

Like any form of tax relief, this proposal would reduce federal revenues. The amount by
which such revenues would be reduced cannot be determined at present, however. There is

also the potential that the "cost" to the Treasury of securing endangered species conservation

benefits from two otherwise identical landowners would vary because of the differing tax

rates in the two jurisdictions. If this is a problem, however, it is not one that is unique to

this proposal. Because local property taxes are deductible under present law, the same

potential "discrepancy" already exists.

Deducting Costs Associated with Endangered Species Habitat

Problem

As a result of the 1986 Tax Reform Act, most nonindustrial private forest landowners are

unable to deduct costs inherent in the establishment and long-term maintenance of private

forests. Examples of these costs include the following: erosion reduction activities;

intermediate treatments (i.e., prescribed burning; wildlife habitat creation and modification);

and more. Landowners may deduct these costs if they can show they meet certain passive

loss rules. However, most landowners do not qualify and must capitalize these expenses to

the year income is realized from the investment, often twenty to eighty years into the future.

Landowners have the option of investing their money in the stock market, certificates of

deposit, individual retirement accounts or other areas where they can expect a return of some

significance. Because of this, most landowners fmd spending money on endangered species,

let alone forest management, prohibitive because of little or no economic return.

Proposal

Private landowners should be able to deduct annual management expenses including the costs

for enhancing endangered species habitat.

Discussion

If given the right incentive, landowners would provide benefits to the environment, the

public, and endangered species, if it were economically feasible. One type of an incentive is

the ability to deduct from their total income expenses related to endangered species habitat

management. Landowners would have the satisfaction of knowing they are providing

society, the environment, and endangered species major benefits while simultaneously

reducing their overall tax burden.
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Federal Land Resource and Assessment Team

Problem

Federal lands managed by the Department of Interior, Department of Agriculture,

Department of Defense and other agencies play a key role in providing endangered and

threatened species protection and recovery. These properties vary, however, in terms of

their relative importance in providing endangered species habitat. Some of these federal

properties are valuable lands from the standpoint of economic productivity and could be

managed more intensively for resources such as timber, mining, range, or other agricultural

purposes without significant negative impacts with regard to biological diversity, or

endangered species habitat in general.

Many private lands around the country provide critical endangered species habitat for an

assortment of endangered species. In many cases, the habitat needs of these endangered

species directly conflict with the management goals and objectives of the private landowner

or land manager. In some cases, restrictions associated with the legal requirements of the

ESA could create a crippling financial burden to the private landowner.

These two circumstances provide the basis of a potential opportunity for the federal

government to redeploy real estate assets in a way to help meet goals of endangered species

protection and recovery. Such a program could occur through the effective trading, sale and

purchase of the properties outlined above.

Proposal

A multiagency "Federal Land Resource and Assessment Team", including participation from

the private sector, should be formed to coordinate an integrated effort to identify federal

properties which have limited endangered species habitat value or potential. The Federal

Land Resource and Assessment Team should also consider other non-habitat values but use

them in a lower priority formula in making the overall assessment. These properties should

also ideally have some special potential for their values in terms of real estate, timber,

mining, grazing or other agricultural purposes.

Tracts of privately-held property which have special functions or potential in terms of

providing endangered species habitat should be identified. First priority should be to attempt

to trade low value federal properties, from the standpoint of endangered species habitat

potential, for private lands with high quality endangered species habitat. The result should

be to reduce the disproportionate burden and pressure placed on private property owners to

conserve endangered species. The mechanism around such exchanges should be closely

scrutinized for effective, timely, and mutually beneficial transactions. Private landowners

should be allowed to participate on a willing seller basis.
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Failing to achieve a local exchange with such low priority federal properties, the next step
would be to put such tracts up in a competitive bidding process. Minimum acceptable bids

should be developed and funds generated from such sales should be placed in state level

"pools" based on the amount of funding generated from such sales in each state. Funds
would then be redeployed by actively purchasing key private tracts from an endangered

species habitat standpoint by using that state's "pool."

An additional provision of this program would be that up to twenty-five percent of the dollars

generated from the federal land sales could also be used to enter into permanent restrictive

covenants with willing private landowners to help ensure that their properties, while

remaining in their ownership, will continue to provide endangered species habitat. These

covenants would be specific to each ownership and might include restrictions related to land

use changes, management regimes, or other negotiated specifics as appropriate for the

circumstances.

Discussion

The "Federal Land Resource and Assessment Team" should effectively be used to redeploy
our limited federal land assets in the most effective way possible to support endangered

species habitat needs. The proposal should be revenue neutral, with the exception of costs

associated with an assessment and manage exchanges/sales/purchases. There are likely to be

some federal revenue enhancing benefits, in fact, because of certain federal properties with

tax generating income potential will pass to the private sector.

A potential political problem will be encountered with the possibilities of moving federal land

assets from location to location around the country. However, by first attempting to

emphasize the local trades, and then pooling funds raised on a state-by-state basis, transfers

of federal assets from states with large amounts of federal land to those with small federal

land bases will not occur under this concept. This has the downside of limiting

opportunities in states with limited federal land bases.

Endangered Species Habitat Trust Fund: An Alternative to Traditional

Land Exchanges

Problem

Faced with growing deficit problems and budgetary constraints. Congress is making large

cuts—and even eliminating—traditional programs that fund acquisition of endangered species

habitat. At the same time, there is a growing feeling that if endangered species habitat is to

be preserved and protected, the brunt (or at least a more equitable share) of the costs should

be borne by the federal government rather than individual landowners. A third reality, and

one that is diametrically opposed to the need to address the deficit and preserve habitat, is

the desire by the current Congress to keep level—or even decrease—taxes.
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Creating additional funding sources to purchase high-quality endangered species habitat

would not only provide additional protection for endangered species but would also help
relieve the burden and pressure placed on landowners to conserve endangered species on
their private property.

Proposal

The Dialogue Group recommends the creation of an Endangered Species Habitat Trust Fund

(Habitat Trust) as a pilot program to generate new funds to be used exclusively for

endangered species habitat protection. Also, it could address on a small-scale, pilot basis

some of the institutional barriers and problems that currently exist within the current land

exchange system.

Although there is a system in place to handle land exchanges, there are a number of

problems that keep it from being as efficient and useful for endangered species habitat

protection as it could be. A pilot program should address (as much as possible) the problems
of the current land exchange system that make it ill-suited to produce more resources for

habitat protection, including:

the length of time needed to complete a land exchange;

the reluctance of agencies to transfer land outside of the agency (especially to other

agencies with different missions);

the difficulty in timing an exchange;

county revenue issues (such as payments in lieu of taxes);

the amount of time needed to complete the public review process;

the difficulty in maximizing the value of the government land;

the difficulty in determining a fair market value on the land to be acquired and land to

be exchanged;

the prohibition on interstate transfers absent legislation;

the lack of trained persotinel needed to complete an exchange and the associated high
cost of the transaction; and

the difficulty of identifying public land with low ecological value and private land

with high ecological value.
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The five main objectives of the Habitat Trust would be to:

• work with the Department of Interior, to target potentially developable, high-value

lands within the Department of Interior's surplus land portfolio, to enhance their

value, prior to sale, and to aggressively market these properties in order to generate

significant funds for habitat protection;

• minimize valuation and timing issues existing under the current exchange system;

• reduce problems associated with interagency and interstate transfers of property;

•
provide a new source of funding for endangered species habitat protection; and

•
identify and purchase inholdings and other properties with high habitat value for

acquisition.

Discussion

The Habitat Trust would operate as a separate, innovative complement to the current Interior

land exchange system. The Habitat Trust would be set up as a nonprofit corporation whose

Board of Directors would be appointed by the Secretary of the Interior.^ The Board of

Directors, in turn, would be responsible for hiring the staff of the corporation.

The mission of the corporation would be to maximize return on the disposition of Interior

Department assets identified as surplus lands with little or no ecological value and where

there is no other compelling public purpose to be served by retaining federal ownership of

the land. The return on each property could be maximized by aggressive marketing methpds

combined with planning activities such as master planning, zoning, and limited development.

The key function of the Habitat Trust would be to sell assets in a commercially prudent

manner. The Habitat Trust's objective would be to bring market forces to bear on the

transaction rather than being tied on to the current noncompetitive land exchange system.

Ideally, the surplus land to be handled by the Habitat Trust would be extremely low in

ecological value and extremely high in potential development value (i.e., isolated parcels

surrounded by commercial development).

^For example, the corporate status and appointment procedure could be similar to that of

the National Fish and Wildlife Foundation. Although a separate legal entity from the

Department, the Secretary would have the ultimate authority to appoint and replace the Board

of Directors for the corporation. The day-to-day operation of the corporation would be

performed by the President of the Corporation and its employees.
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Acronyms

ACP Agricultural Conservation Program
CRP Conservation Reserve Program
EA Environmental Assessment

EIS Environmental Impact Statement

ESA Endangered Species Act

FACA Federal Advisory Committee Act

FIP Forestry Incentive Program
FLPMA Federal Land Planning and Management Act
FWS Fish and Wildlife Service, U.S. Department of Interior

HCP Habitat Conservation Plan

NEPA National Environmental Policy Act

NFMA National Forest Management Act

NMFS National Marine Fisheries Service, U.S. Department of Commerce
NRCS Natural Resources Conservation Service, U.S. Department of Agriculture
RLF revolving loan fund

USDA U.S. Department of Agriculture

339\09\011.sed
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Because this would be a pilot program, the scale should be kept small—perhaps 10 to 15

projects per year generating up to $300 to $400 million per year in land sales. During this

pilot phase, careful review and analysis should be performed to test whether the pilot

program is meeting its stated objectives.

Decisions about which high value endangered species habitat to purchase with the funds

generated by the Habitat Trust would be solely within the purview of the Department of

Interior with some provision made for public input and review.
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Statement of Randy Scott, Plaiwing Manager, San Bernardino County
(CALIFORNIA) Planning Department

introduction

My name is Randy Scott; I am the Planning Manager for the San Bernardino

County Planning Department. My office is located in the County Government Cen-

ter, 385 North Arrowhead Avenue, San Bernardino, California. Among other duties,

I am responsible for environmental impact review of County projects and private de-

velopment projects which require County permits. In this capacity, I review on a

regular basis situations that involve development and endangered species conflicts.

I was personally involved with the endangered species issue that is described In

more detail below and I would like to take this opportunity to share some of my
experiences with you relative to the ESA so you will be aware of the local concerns.

the DELHI sands FLOWER-LOVING FLY

• On September 22, 1993, the U.S. Fish and Wildlife Service emergency listed the

Delhi Sands Flower-loving Fly. In doing so, the Service significantly impacted
San Bernardino County with a number of projects, with the greatest impact af-

fecting the County Medical Center Replacement Facility.
• VeiT Tittle is known about the fly. It is currently believed to be restricted to

7 sites in southwestern San Bernardino County and northwestern Riverside

County. All known colonies occur on private land within a 10-mile radius. Noth-

ing is known about the habits of the fly in the larval stage. The adult emerges
orQy from late July through mid-September and is thought to have a life span
of up to one week.

• The listing of the fly created an endangered species-land development conflict

that resulted in the preparation of a habitat preservation, enhancement and im-

pact avoidance plan for the San Bernardino County Medical Center Replace-
ment Facility. The plan was completed in cooperation with the U.S. Fish and
Wildlife Service in order to obtain a determination from the Service that the

project would not constitute a taking under Section 9 of the ESA. This deter-

mination meant that a Section 10(a) permit and a formal Habitat Conservation
Plan would not be required.

THE SAN BERNARDINO COUNTY MEDICAL CENTER REPLACEMENT FACILITY

• San Bernardino County is in the
process

of replacing its existing Medical Cen-
ter with a new facility

that woula provide better medical care for the citizens

of the county in a seismically safer facility. Work on the project has been in

progress for manv years with final site selection occurring In 1990. The County
Medical Center Replacement Facility is located in the city of Colton within San
Bernardino County on a 76-acre parcel. A study was conducted on the site dur-

ing the summer of 1993 to determine the presence or absence of the fly. A total

of eight sightings, representing seven or eight individuals of both sexes, of the

fly
were made. All sightings were made near the southern boundary of the site.

The amount of existing suitable habitat on the site was estimated to be no more
than two acres. The balance of the site proposed for Medical Center develop-
ment was not suitable habitat. It was not verified that each sighting rep-
resented a separate individual fly.

• The County concluded that its original Medical Center layout and design pro-

posal, prepared prior to the September 22, 1993 listing, would have had an ad-

verse impact on the Delhi Sands Fly and would have required incidental take

authorization under Section 10(a) of the ESA if the Medical Center design were
not modified. Because the Medical Center's financing and construction sched-

ules were well underway at the time the Delhi Sands Fly was listed endangered
on September 22, 1993, the County concluded that the delay associated with ob-

taining a Section 10(a) permit would effectively terminate the project. A delay
in, or termination of. Medical Center construction could cause a public health

crisis in the County.

IMPACTS TO THE PROJECT

• As a result of the field studies and recommendations of County staff consult-

ants, a resolution for habitat preservation acceptable to USFWS was developed
for the site. It included:

• Avoidance of the entire Delhi sands area identified as occupied or suitable

habitat by moving the Medical Center complex footprint 250 feet north from

the original design location and moving parking out of the occupied area. The
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resulting Medical Center footprint leaves a rectangular area 8.35 acres in size

which encompasses the 1.92 acre occupied Delhi Fly habitat as a preserve.
• Long-term protection of occupied habitat and the preserve area will be as-

sisted by the installation of fencing, vegetative barriers and erosion and run-
off control structures. These measures are designed to prevent human activi-

ties and encroachment within the habitat preserve area. Regular policing of

the preserved habitat area for litter and other human disturbances will be

provided.
• The Medical Center will have no effect on dune-forming activity onsite. Ero-

sion and sand migration, if any, of the occupied habitat area will be studied

annually to determine whether steps are needed (e.g., wind barriers, and
sand stabilizing structures) to maintain geologic integrity of the occupied
habitat. This mil be part of an ongoing site monitoring program developed
as part of the mitigation plan and paid for by the County.

COST OF MITIGATION

• A total of eight individual flies may have been sighted on the project site during
the field surveys. As of June 8, 1994, the total cost for mitigation had reached

$3,310,199. Of the total, 41.8 percent can be attributed to land cost. The Habi-
tat Preservation, Enhancement, and Impact Avoidance Plan accounts for

$910,000 of the budgeted amount. The cost for redesign, engineering, construc-

tion, and direct cost per fly protected at that time was $413,774.25 ($3,310,199
+ 8). Delays to the construction project totaled 3 months.

CONCLUSION

• The fly has been listed as endangered based on a very limited amount of

untested data. The author of the listing package indicates that life cycle charac-

teristics of the species is uncertain. The site specific data is inconclusive and
cannot ascertain the total number of specimens on the site, or if in fact, the

flies identified are separate individuals. The proposed mitigation affords limited

protection to a small number of insects, protects a limited amount of habitat,
and provides for ongoing research into the species itself.

• The existing County Medical Center admitted 15,500 inpatients per year (1993
Fiscal year) at an average cost of $6,695 per patient. Outpatients number
190,000 at an average cost of $140 per patient. A total of 494 inpatients or

23,644 outpatients could have been treated for the amount of money expended
on the mitigation for the Delhi Sands Flower-loving Fly.

• The County's experience with the Delhi Sands Fly is just one example of the

impact of the ESA on our financial resources. This was further emphasized by
our efforts to provide mitigation for the fly within our Aqua Mansa Industrial
Park. Cost to date for that project have exceeded $100,000.

OTHER SPECIES AFFECTING THE COUNTY

• A pending emergency listing of the San Bernardino kangaroo rat for which
39,000 acres of habitat has been requested could severely affect plans to rede-

velop Norton AFB and halt construction of the Seven Oaks Dam, which is part
of the Santa Ana River flood control project, the largest federally funded public
works project in the western U.S. including parts of San Bernardino, Riverside
and Orange Counties.

• San Bernardino County is also participating in a multi-species conservation

plan focused on the desert tortoise, a Federal- and State-listed threatened spe-
cies which has had a profound effect on activities in the desert portion of San
Bernardino County. The listing of that species in 1989, and the subsequently
adopted designations of critical habitat and the recovery plan, together with the

case-by-case Section 7 consultations have resulted in severe constraints on land
use both on private and public lands.

San Bernardino Valley Multi-Species Habitat Conservation Plan
• As a result of the Impacts that various listings and proposed listings have made
on projects within the San Bernardino Valley, Jerry Eaves, County Supervisor
for the Fifth Supervisorial District has proposed the preparation of Multi-Spe-
cies Habitat Conservation Plan (MSHCP) for the San Bernardino Valley. This

plan is intended to preserve and protect covered species and the ecosystems on
which then depend and to provide a comprehensive means to coordinate and
standardize mitigation and compensation requirements so that public and pri-
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vate actions will be regulated equally and consistently, reducing delays, ex-

fienses,

and regulatory duplication,

nitially, this plan proposes to address some 41 animal species and 32 plant

species
—a very ambitious effort that will also be very expensive. We currently

expect our cost of preparation of the plan to be $1,815,000. This is very conserv-

ative in light of tJie dollars expended in Orange and Riverside Counties on simi-

lar-efforts. Funding this program is extremely difficult. The current economic
climate of the area and the inability of cash-strapped local cities and the County
to pay for plan preparation is a major hurdle in aggressively pursuing the plan.

Recommended Changes to the Endangered Species Act

• The National Association of Counties (NACO) has presented a comprehen-
sive package of recommendations of changes to the ESA to Congress. San
Bernardino County strongly endorses these recommendations. Our own experi-

ences in the county have also produced some specific recommendations to

change the ESA, some of which are covered in the NACO recommendations. The

following suggestions would provide solutions to the difficulties created by a bill

that inadequately provides sound environmental policy.

• Require a study of the economic impact, determine the cost of recovery of listed

species and develop a recovery plan before a species is listed.

During the 1-year period of review for proposed listings, the Federal Govern-

ment should prepare a detailed economic study that outlines the total impact
on local government, jobs, housing availability and cost, essential public serv-

ices, and the overall impact on the quality of life in the communities affected

by the proposed listing. This study should be incorporated with an accurate,

species-wide recovery plan that is completed and ready for implementation at

the time of the listing. Along with accurately estimating biological factors and
a definite time-line of milestones to recoverv, the recovery plan should address

the number of species required to sustain the population, allowable take, habi-

tat required to support the population, total cost of acquisition of habitat and
all other costs, direct and indirect, of preservation of the species. If it is subse-

quently determined that it is either biologically or financially impossible to re-

cover the species to sustaining levels, then this should be recognized in the pro-

tection the species receives under the Act.

• The Endangered Species Act must uphold all private property provisions of the

5th and 14th Amendments.

The Endangered Species Act must recognize and fairly compensate land-

owners for all takings, even in the interim, of private property for endangered

species protection. In current form, the Act places the burden of protection dis-

proportionately upon the private landowners who have endangered species, or

their habitat, on their land. Not only are the costs of
protection placed unduly

upon landowners, but often the value and use of their land is also denied with-

out proper compensation or due process.

• The benefits of protecting species are shared by all citizens, therefore all citi-

zens should share the costs.

The Federal Government should provide the funding for the protection it

mandates under the Federal Endangered Species Act. The Endangered Species
Act is a Federal law, with the goal of protecting the country's diversity of spe-

cies. However, the financial burden of
protecting

these species where they occur

on private land is now borne primarily by private landowners. In its current

form, the Act serves as a disincentive for landowners to conserve threatened

and endangered species or their habitat.

• Improve the public notice process for proposed listings.

The current practice of notifying the public about proposed listings in the

Federal Register is inadequate. Few members of the public ever read the Fed-

eral Register. A better svstem would include public notices with maps of affected

lands in general circulation newspapers in affected communities, automatic

public hearings in areas affected by the listing, and mailing of
specific

notices

to landowners identified as having the species or its habitat on tneir property.

An Improved public notice process will foster greater understanding and co-

operation in endangered species conservation.

• Improve the requirement for "best scientific evidence available" in listings.

There needs to be a check-list" of necessary studies completed before listing.

The check-list should Include accurate estimates of the number of individuals
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and the amount of habitat thought to exist. There should edso be accurate infor-

mation required showing the population trend of the species. Greater emphasis
should be placed on surveys of all possible habitat in public ownership before

determining the degree of threat to species.

• Require independent "blind scientific review" of listing and delisting requests.

A panel of private citizens and scientists should review all proposals. In cur-

rent form, the Act does not require anonymous, critical review oi scientific evi-

dence presented for listings. Without anonymity, objectivity suffers within the
close knit scientific community.

• The Endangered Species Act should recognize that many species that occur in

the U.S. occur on the fringe of their range and have always been rare within
our boarders.

Consideration needs to be given to the status of species in the entirety of

their range, even if that includes Canada or Mexico. Political boundaries also

should not be a factor in determining regional listings within the United States,
nor should political boundaries factor in the taxonomic classification of species.

• Responsibilities of enforcing the Endangered Species Act should be deferred to

States.

In States where their ESA laws are compatible with the Federal require-
ments, the Federal Government should defer enforcement responsibilities to the
States. This would eliminate dual processing and enforcement as well as
redundancies in permit compliance. This is particularly useful where Federal

listings extend to private lands.

• When differences arise involving the listings under the Endangered Species
Act, provide a dispute resolution provision with specific timelines / milestones for
a speedy remedy.

Often environmental disputes end up in lengthy and costly legal battles

where neither party is well served. Provide provisions under the act where both

parties can have their disputes arbitrated/mediated in a timely manner. This
will discourage individuals who are today using the court system not to protect

species, but seeking any available legal means to discourage or delay develop-
ment through lengthy and costly litigation. Bonding for plaintiff suits would
also be encouraged.

I wish to thank you for the opportunity to share our concerns about the Endan-
gered Species Act and its reauthorization. Hopefully, these thoughts will enable you
to adopt a bill that will protect and preserve endangered species without creating
the many problems that the current act has created. I have included a copy a de-

tailed study prepared on the costs of mitigation for the County Hospital Replace-
ment Project along with my written testimony.

o





BOSTON PUBLIC LIBRARN

3 9999 05705 8883

ISBN 0-16-052890-9

9 780 60"528903

90000



'^O^OOS «!0t5t




