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PREFACE

No complete work on the subject of Evidence in Athenian courts has
appeared since the admirable treatise of Meier and Schoemann, Der
altische Pryocess. Monographs, dissertations, and articles have been
written on special points, such as oaths, slaves’ evidence, perjury, and
arbitrators; but these for the most part have been considered by Lipsius
in his careful revision of Meier and Schoemann’s work. Aristotle’s Con-

~ stitution of Athens has added something to our knowledge of the subject.*
But neither the new material found in Aristotle nor that furnished by
recently discovered epigraphical sources would be sufficient justification
for a new discussion of a subject on which the labors of such competent
scholars as Heffter, Platner, Meier, Schoemann, and Lipsius have been
lavished. A few years ago, M. Beauchet,” while expressing admiration
for Der attische Process, signified his intention of treating in a future work
the subject of procedure, including evidence, and the constitution of the
courts. Beauchet’s reason for wishing to undertake the work appears to
be his desire to round out his history of Athenian private law. And doubt-
less his method of treatment and his thorough knowledge of the science of
law would enable him to do for these branches of Attic law what his own
labors and those of Thonissen have already done for civil and criminal
law.3 -

It was with no thought of attempting to anticipate M. Beauchet4 that
I undertook this work, for I doubt not that my point of view will be as
fundamentally different from his as it is from that.of the German writers
on the subject. I have endeavored in the following pages to deal with the
whole subject of evidence from the standpoint of English law, which,
though it differs so widely at almost every point from the Athenian system,
is yet admirably suited for the purpose, as it is the most perfectly rational
system of rules ever devised for ascertaining the truth about matters in
dispute. By the use of its divisions and categories I have been able to
observe and classify considerable evidentiary matter in the speeches of the

1 This material has, with one trifling exception (p. 44), already been noticed in
its proper connection in these special treatises.

* Beauchet, Histoire du droit privé des Athéwiens p. L.

3 Cf. Dareste, Nowvelles éiudes & histoire du drost, pp. 58 f.

4 It was not until I had almost completed my work that I became aware of M.
Beauchet’s intention.
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Attic Orators which has been passed over in the purely philological works.
I am well aware that many of the classifications employed were entirely
unknown to the Athenian Orators, who concerned themselves but little
about the real character of the evidence they produced. I need mention
only Real and Expert Evidence, and the several subdivisions under Hearsay
Evidence, as examples in point. ’

This plan has naturally involved the use of English legal terminology
to translate the technical terms of Attic law—a practice which has the
sanction of Charles R. Kennedy, a competent English lawyer, and of Dr.
Sandys, an equally competent philologist. It is true that these equivalents
are not always exact. Indeed, exact parallels are extremely rare. But
the gain in vividness of conception seems to outweigh any possible loss of
accuracy. A demurrer is not the same as a wapaypad, but it occupies
practically the same place in our legal system as mapaypad} occupied in
the Athenian. And, in the same way, a prosecution for perjury differs as
widely as possible from a 8{xy yevdopaprupidv, but both are intended
to achieve the same object, the prevention of false evidence. Frequent
comparisons with the provisions of English law have been introduced for
the purposes of illustration. It is hoped, too, that this feature will help
the reader to appreciate more clearly both the excellencies and the short-
comings of the Athenian system.

The subject suggested itself in a course on the Attic Orators given by
Professor Paul Shorey, head of the Greek Department of the University
of Chicago; and throughout the preparation of the work I have constantly
availed myself of his guidance and assistance, which, owing to his practical
knowledge of Anglo-American law, have proved extremely valuable in
ways too numerous to mention. To Professor Whittier, of the Law School
of the University of Chicago, I am indebted for a number of suggestions.
I wish to express my appreciation of the assistance rendered me by Pro-
fessor Edward Capps, of the Greek Department of the University of
Chicago. I subjoin a list of the books and monographs from which I
have derived assistance. But to no single work do I owe so much as to
Lipsius’ revised edition of Meier and Schoemann’s A#tische Process, of
which I have made constant use. And my debt has perhaps been great-
est in those instances in which I have been unable to accept their
conclusions.

R. J. BoNNER.

Tae UNIVERSITY OF CHICAGO,
April, 1905.
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CHAPTER 1
INTRODUCTION

The experience of Athens has shown that law may be administered /
satisfactorily without a professional class either of judges or of lawyers.}
Magistrates chosen by lot were constantly required to exercise important
judicial functions for which they had no special training; nor were they
able to gain a fund of knowledge by experience, as they held office for one
year only. In all probability, the general efficiency of the magistrates
was largely due to the practice which permitted them to choose their own
assessors. This enabled a weak magistrate to secure the assistance of a
competent man to aid him in his official duties. There is, however, no
indication that these assessors were reappointed by succeeding magistrates,
as is the case in the British system of government, where deputies may
continue to hold office under different ministers of the crown.

With the object of making each citizen take his full share in public life,
and of preserving equality (loomuia) in the citizen body, litigants, if
citizens, were required to take their own cases in court. But this was an
ideal beyond the possibility of achievement even in the Athens of Pericles.
And so there arose a class of men whose business it was to write speeches L/
for those who were unequal to the task of pleading their own cases. These
Aoyoypddoc did to a certain degree constitute a professional class, but v
they were not lawyers in our sense of the word. A knowledge of rhetoric
was quite as important for their success as a knowledge of law. Moreover,
the necessity of fitting the speech to the character of his client tended to ¥/
keep the speech-writer in the background. Indeed, every artifice was
resorted to in order to keep up the delusion that the litigant had prepared
his own speech.

Perhaps a nearer parallel to the modern lawyer is found in the advocate
(oviyopos), who was permitted to address the jury on behalf of a litigant.
The fourth oration of Iseus, which is said to have been delivered by him-
self as an advocate, is extremely effective and strikingly similar in some
respects to the address of a modern counsel; and indications are not wanting
that certain individuals did make it a practice to render services of this
kind in a professional way. The excuses, based on friendship to one
party or hostility to the other, that are offered as a reason for appearing
before the court as an advocate were in many cases designed to veil the

Ix



12 EVIDENCE IN ATHENIAN COURTS

professional character of the service; and the very fact that remuneration
was forbidden by law is a tacit recognition of the natural tendency of these
services to become professional. Another avenue to professionalism was
closed by the law which prevented a man’s being selected more than once
as public advocate to defend a law before the Thesmothete.* The
&qynrai, who expounded the traditional rules and forms concerning
religious observances, resemble the priest rather than the jurist. The
£ speech-writer in the course of his experience no doubt acquired a consider-
able fund of legal knowledge. But the conditions of his art forbade a dis-
play of an intimate knowledge of law, which would not be in keeping with
‘the character of his client as a layman.? This applies particularly to
matters of practice and procedure. When technicalities were relied upon,
they were always accompanied by a full discussion of the facts of the case.
Opponents were ever ready to appeal to the jury’s suspicion of all pleas
that to the lay mind seemed to be evasions. Nothing was so prejudicial
to a litigant’s chances of success as an unwillingness to rest his case on its
merits.3 The natural result of this was to subordinate law to fact. Hence
pleading remained simple. The tendency toward intricacy, so well known
in all modern systems, was effectually checked. Under these circum-
stances, the rules of evidence are comparatively few in number and simple
in form. Elaborate exceptions and fine distinctions are entirely wanting.

Our materials for constructing the history of the law of evidence are
comparatively limited. The evidentiary oath constitutes the sole excep-
tion, for its history can be traced with considerable certainty. But even
here there are serious gaps. We are at a loss to know how the evidentiary
oath degenerated into the formal and almost meaningless party oath
sworn by both parties to a suit when the pleadings were filed, or how it
came to be extended to witnesses.4# But the reason for the provision
requiring evidence to be written, the origin of arbitration, and the nature
of the original jurisdiction of magistrates which survived in the dvdxpaes .
present questions that can be answered only by conjecture. And there
are many other cases where the ‘practice of the Orators can be thor-
oughly understood only in the light of history, which unfortunately we are
not able to reconstruct.

The object of all rules of evidence is to secure the best evidence. Herein
lies the weakness of the Athenian system of popular courts, which deter-
mined questions both of law and of fact. For example, the provisions for
the exclusion of irrelevant matter are very inadequate, and the superiority

1 D. 20:152. 3D. 35:2; 37:21; 44:57; Ise. 7:3.

2 D. 54:17, with Sandys’ note. 4 Cf. p. 75.




INTRODUCTION 13

of documentary evidence over parole evidence, or of originals over copies,
was never fully appreciated. Without a judge, questions of practice and
procedure could not be decided apart from questions of fact; and rules of
evidence could not be adequately enforced, nor could improper evidence
be effectually excluded. The only course open to a pleader was to raise
objections in court, in the hope that the jury in reaching a decision might
be prejudiced against the other side; or the party who introduced improper
evidence could in certain cases be prosecuted by a 8ikn Yevdopaprupidy.
Arbitrators may very well have been empowered to determine questions
regarding the admissibility of evidence and the competency of witnesses,
but there are no instances of the exercise of such powers. The Areopagus
was better provided with machinery for securing obedience to its rules
than were the Heliastic courts, but, in comparison with the provisions of
modern legal systems, it seems to have been far from adequate.

The Orators frequently address the jury as if they were addressing the
whole Athenian people; and, indeed, the law courts are conceived of as
being, along with the assembly, a medium through which the sovereign
people expressed its will. The judicial functions which the assembly
assumed in case of eloayyedir, pirvors, and wpofolsj helped to obscure
the distinction between a judicial and a deliberative body. This
political character of the jury encouraged speakers to resort to the methods
of the assembly. Hence we find appeals to the gratitude of the jury for
the public services of a litigant or his ancestors. The financial benefits
that would accrue to the state are also dwelt upon, in perfect confidence
that the selfishness of the citizens would prove a shield against any possible
objections from an opponent. Appeals to prejudices of all sorts find a
readier response in a large body than in a small, where the sense of responsi-
bility is greater than where it is shared with a numerous body. The
almost invariable plea of litigants for a fair hearing is suggestive of a political
meeting rather than of a judicial body; and the fate of Apollodorus, to whom
a jury refused to listen at all, shows that it was not an unnecessary plea.*
The speech-writer, in the character of a layman pleading his case as best
he could, did not feel his responsibility to the same extent as he would
had he appeared in person, nor was due weight given by the jury to his
opinions as to the meaning and application of the law.

The practice of deciding each case on its merits, according to the whims
and prejudices of the moment, without regard to precedents, deprives us
of an important source of information. The citation of cases would not
only largely increase our materials, but would give us an insight into the

t D. 45:6.
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history of the various rules. Only on rare occasions do we know how a
case was decided; and even then the knowledge is of little or no assistance,
as there is no indication of the reasons for the decisions. Even the speeches
of the Orators, which censtitute by far thé most important sources of infor-
mation, are often mere ex parte statements. In matters of law they ate,
on the whole, reliable, but in not a few instances a different complexion
was perhaps given to a rule by the reply of an opponent. For example,
it would be very helpful to know why Aphobus gave evidence against his
uncle, or what Beeotus said in answer to the contention of Mantitheus that
Crito by reason of his interest in the case was not a competent witness.?

Owing to the entire subordination of legal to rhetorical training, legal
education was never developed to any great extent. Such exercises as
Antiphon’s tetralogies were never as important or as popular at Athens
as were the comtroversiae at Rome. The meager treatment of law in
works on rhetoric falls far short of a science of law. Plato’s work came
too late materially to influence lawmaking and the scientific study of law.
The responsa of the Roman jurisconsults show us what Athenian jurists
might under different circumstances have done for Attic law.

CHAPTER 1I
IRRELEVANT EVIDENCE

Following the practice of the Orators, I use the term ‘irrelevant” to
include everything that does not bear directly upon the issue.? This is
the meaning which laymen usually attach to the word. As to the meaning
of the term in English legal phraseology, several different theories have
been advanced;3 but the niceties and refinements of these discussions are
entirely foreign to Attic law, which simply forbade the introduction of
evidence that did not bear on the case.

There are in the speeches of the Orators a number of protests against
the prevailing practice4 of introducing irrelevant matters into the discus-
sion of a case. Sometimes it is urged that it is impossible within the time

* Cf. pp. 45, 28.

2 Such expressions as els 78 wpiyua, xpds Td xaTyyopnuéra, wepl Tob wpdyuaros, els
adrdr Tdr Ppbroy, are used to characterize relevant evidence, while irrelevant evidence
is that which is ¥w 700 wpdyuaros, 8w rfs xaryyoplas, ¥{w s ypagfs.

3Sir James Stephens, A Digest of the Law o} Evidence, Introduction, p. xvi;
Thayer, pp. 263 ff.; Wigmore, § 12.

4 Cf. Lys. 12:38.
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allowed to discuss adequately the main issue, if one’s attention is dis-
tracted by all sorts of irrelevant charges.* At other times it is said that
irrelevant charges and excuses are the resort of those who are unable to
prove their cases. They hope thus to divert the mind of the jurors from
the real issue,” though jurors who were influenced by anything that did .
not bear directly on the matter in hand could not be free from blame.s
Moreover, the success of those who relied on winning their cases by argu-
ments and evidence which were not pertinent to the case before the court
could not fail to encourage sycophants.# These objections have reference
to the speeches rather than to the evidence; but they undoubtedly were
intended to include the depositions which corroborated the speeches. In
this respect the rule against irrelevancy differed from the hearsay rule,
which applied to evidence alone. The chief check upon the introduction
of extraneous and irrelevant matter before the court applied only to the
Areopagus.5 Here the prosecutor had to take an especially solemn oath
to confine himself to the charge on the record. The witnesses, too, were
obliged to swear to the guilt or innocence of the accused.$

The language of Pollux includes both prosecutor and defendant in
restrictions upon the nature of the speeches before the Areopagus. It
was the purpose of these restrictions to confine the parties closely to the
charge;” and Philippij is unquestionably right in concluding that the defend-
ant took the same oath as the prosecutor.® There are some indications
that these restrictions were attended with a certain degree of success,
for the defendant in the Herodes murder trial maintained that his accusers
chose to indict him as an evildoer (xaxofpyos) rather than as a murderer,
because they were well aware that no witness would appear against him
if the solemn oath were required.® The danger of prejudicing his case
with the jury would naturally make a man cautious about going beyond
the charge on the record; and we find a defendant before the Areopagus
not only expressing confidence that the jurors will not allow themselves
to be misled by attacks on his record as a citizen, but actually refraining
from answering them.*° And, further, it is significant of the temper of the
Areopagus in this connection to find extraneous matters introduced with

' D. 41:13; 45:47. *D. 58:23; 59:5.
3 Ant. 6:10. Cf. the juror’s oath in D. 24:150 which bound him to vote only on
the matter at issue.

4Lyc. 1:13. s Cf. Arist., Rhet., 1, 1:5 fi.; Lucian, Anacharsis, 19.
6 Ant. 6:9; s5:11 f.; cf. Jebb, Vol. I, p. 26.
7 Pollux 8:117. 8 Philippi, p. go. 9 Ant. §:15.

10 Ant. 6:9 ff.; Blass, Vol. I, p. 199.
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an apology.? But at a later period Lycurgus, after reminding the Areop-
agus of the respect and esteem which the court enjoyed, insists that they
ought not to allow the introduction of matter not pertinent to the issue.?

The means that the Areopagus, in common with other courts, had at
its disposal for enforcing obedience were clumsy and inadequate when
compared with the machinery of a modern court presided over by a judge
charged with the duty of enforcing rules of procedure. Apart from its
power to give an adverse verdict, a jury could and did freely express its
disapproval of the argument used by a speaker, or bade him stick to the
main issue.’ In case a speaker before the Areopagus introduced extraneous
matter, he was promptly silenced by the herald.4# In other courts, too,
except in cases of Soxiuacia, it was well understood that speeches and
evidence ought to be relevant,s and complaints against speakers who do
not confine themselves to the issue are common.¢ In view of the extreme
frequency of irrelevant evidence, one wonders that protests are not more
common; but the apologies that sometimes usher in or conclude digres-
sions are indications that the rule could not be disregarded with impunity.?

It is. reasonable to suppose, however, that there were some virtual
exceptions to the rule, even though no express mention of them is made.
On no other supposition can we account for the amount of extraneous
matter found in the speeches of the Orators. A practice that calls forth
no objections cannot be altogether irregular.

In criminal cases we find constant endeavors to prove that the defend-
ant had on previous occasions either committed or attempted to commit a
similar crime. Probably the most striking instance of this occurs in the
trial of a woman charged with poisoning her husband. These are the
facts of the case, in brief: The favorite slave of one Philoneus had adminis-
tered what she supposed to be a love-potion to her master and a
friend who was dining with him. The drug was a poison, and both men
succumbed to its effects. The son of the friend of Philoneus, on reaching
his majority, accused his stepmother of the crime. He claimed that she
had induced the girl to administer to the two men what she thought was a
harmless philter. His father, according to his dying declaration, had on
several occasions caught the accused in the act of administering drugs to
him. As corroboration of the statement of the deceased, the plaintiff
challenged the production of slaves who, he claimed, knew of these attempts.

1 Lys. 3:44. 2 Lyc. 1:13.
3 Ant. 5:90; 6:8ff.; D. 57:66; Hyper. 3:10, 31; Isee. 6:62.
4 Lucian, Anachar., 19. s Lys. 16:9.

6 Lys. g:1 ff.; 12:36. 7 D. 29:50; 38:26; 57:59, 63.
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Without such evidence it was hopeless to try to connect the woman with
the crime.* On the plea of telling the whole story, the plaintiff in Ariston
v. Conon, a case of assault and battery in which Conon’s sons were the real
offenders, produces evidence to prove that two years before he had heen
assaulted, though not seriously, by the sons alone.? This was important,
as it must have gone a long way to disprove the claim of Conon that it was
a trifling affair, such as voung men about town often engaged in as a result
of disputes arising out of affaires de ceur.3 The previous assault shows
the animus at the bottom of the second. If evidence of the first were
excluded, the real character of the second would be difficult to establish.
Apollodorus, in a civil suit against Polycles for failure to relieve him of his
trierarchy at the time appointed, proves by witnesses a similar failure of
the defendant to relieve Euripides.4

The vital importance in criminal matters of establishing a motive for
the crime was clearly recognized by prosecutors, and often led to the intro-
duction of matter that was apparently irrelevant. An attempt was made
to establish a motive for the murder of Herodes by alleging that the crime
was committed as a favor to Lucinus. It was claimed that a letter
was found, which announced the murder to Lucinus. The prosecution
evidently attempted to show, also, that Lucinus had an interest in the death
of Herodes. And the defendant, without protest on his part, undertook
the task of explaining that Lucinus had no possible reason for desiring
the death of Herodes.5 On the other hand, it might often be neces-
sary to introduce evidence which, strictly speaking, had nothing to do
with the issue on hand, in order to show that there was no motive for the
crime. A case in Lysias, involving the charge of wounding with intent,
shows the unfairness of the rule requiring witnesses to swear to the truth
or falsity of the charge. The defendant desired quite properly to show
that there was no malice aforethought. To do this it was desirable to
establish a certain fact, which bore no direct relation to the assault, and as
it turned out to be impossible to procure witnesses who were aware both
of the assault and of the fact in question, he was unable to prove the point.§

It was the common practice, on the trial of a special plea (vapaypad),
to go over the entire case and introduce all the evidence,? for it was well
known that jurors always looked to the main issue as well as to the special
plea.? Indeed, the only reason for raising a special plea, if we may trust

t Ant. 1:9, 14 ff., 29. English practice allows proof of previous attempts to estab-
lish malice or intent.

2D. 54:3 1. s Ant. 5:53, 6o. 7D. 36:3.

sD. 54:14. 6 Lys. 4:2ff. 8D. 45:51.

4D. 50:68; cf. 21:23.
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the opinion of a discomfited litigant,* was the advantage of having the first
speech. It was customary, too, in prosecutions for perjury to bring for-
ward again the main issue in the original case.? But the practice is not
unchallenged. The objection of the plaintiff in Apollodorus v. Stephanus,
however, comes with poor grace from a man who himself toward the end
of the same speech indulges in a fierce tirade against Phormio, who was
not a party to the suit.3 Demosthenes, in his speech in behalf of Phanus,
who was prosecuted by Aphobus for false evidence in Demosthenes v.
Aphobus, apologizes for a long digression in which he discusses the main
issue of the original suit. The apology, however, does not imply a recog-
nition of the impropriety of introducing irrelevant matter, but is rather
intended to anticipate any criticism for his apparent neglect of the interests
of his client, who was in grave danger.4
Another instance of what is apparently irrelevant evidence is testi-
mony to show that the speaker is not a sycophant; for the Athenian prejudice
against these professional litigants made it highly desirable to avoid any
suspicion on that score.s This might be done by proof that the speaker
was not litigious,% or that he had made an effort to settle the case amicably,
or that he had good cause for hostility against his opponent and was
prompted to take action against him by a desire for revenge.? On the other
hand, it was to a speaker’s interest to expose his opponent to the odium
attaching to sycophancy, or to lay bare his corrupt or ulterior motive for
bringing the suit.?2 The plaintiff in Apollodorus v. Phormio claims that no
evidence is more to the point than proof that his opponent is a sycophant.?
What may conveniently be designated character evidence will be found
to include the bulk of the remaining cases of irrelevant evidence.*® Allega-
tions regarding character are found in some cases even before the Areopagus.**
In others they are conspicuously absent.’? The recital of the services of
a man or of his ancestors is especially frequent. Antiphon has put the
objection to these recitals rather effectively: ‘Neither should a man’s
f good deeds save him from condemnation if guilty, nor his evil deeds, apart
from the charge against him, condemn him if innocent.”*3 But when once

1 D. 45:6. 2 D. 29:9, 27 ff. 3D. 45:47 f., 71.

4D. 29:50; cf. Ise. 5:5. Suit for performarice of suretyship introduces the
whole matter.

s Arist., Acharn., 559, 818 ff.; Ant. 5:80.

6 D. 48:3. 7D. 21:77; 59:1 ff. . 8Ant. 6:36. - o D. 36:54.

10 Arist., Rhet., 1:15, 18: xal at udv [uaprvplai] wepl Toi wpdyuaros at 8¢ wepl rod
#6ovs.

1t Lys. 3:47; 7:31. 12 Ant. 6; Lys. 4. 13 Ant. §:11.
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a man was allowed freely to parade his own and his ancestors’ public
services, it was an easy step to the conclusion of Lysias that, if the jury
listened to a recital of a man’s good deeds, his opponents ought to be
allowed to prove his evil deeds.* This is precisely the ground upon which
alone English law permits a prosecutor to show that the accused does not
bear a good reputation among his neighbors; but character evidence in
this sense has, generally speaking, no place in English civil suits. Aristotle
distinguishes character evidence from other evidence. If regular evidence
fails a litigant, he can always bring testimony regarding his own and his
adversary’s character.? It was not considered bad taste to descend to
vulgar personalities. Demosthenes’ abuse of Aschines or Meidias will

at once occur to every reader in this connection. A man’s moral failings,

his disposition, and his physical peculiarities were made the subject of
ridicule and invective. 'The speeches in the suits between Apollodorus
and Phormio show both parties indulging in personalities.3 Nor did a
man’s relatives escape.4 The Greeks were peculiarly sensitive to physical
defects or improper conduct in public; and speakers occasionally work
on this prejudice.5 The injustice of such a prejudice is well voiced by
Lysias.6

It was not felt by the Greeks that supernatural signs, omens, portents,
and oracles were irrelevant. These things were regarded as the judgments
of heaven and were respected as such. A somewhat similar feeling under-
lay the trial by “ordeal,” which in old English law was an appeal to judi-
cium dei. Antiphon justifies the introduction of evidence relating to omens
by referring to the attention given them by those in charge of the public
affairs. ‘Then evidence is produced to show that the fellow-voyagers of
the defendant always enjoyed most favorable weather, and his presence
never affected sacrifices unfavorably.” Andocides’ opponents attempt to
anticipate evidence of this kind by saying that the gods preserved him
through all his dangers that he might perish at the hands of his accusers
in Athens.? Demosthenes, too, quotes an oracle to show that Meidias
in injuring a choregus was guilty of impiety;® and Aristotle discusses and

t Lys. 14:24. . 3D. 36:51 ff.; 45:71 ff.

3 Arist., Rhet., 1:15, 18. 4 Lys. 13:67 ff.

sD. 37:52; 45:68 fI., and Sandys’ note.

6 Gore odx Atioy dx’ Bfews, & PovNy, ofre Pilely ofire wioety 003éva, dAAN’ éx TO» ¥pywr
oxowely. ToANol udy ydp pikpdr Biakeybueror xal xooulws wepiepxbueror peydAwr xaxdy alriot
yeybraaiy, Erepor 3¢ Ty Towlrwy duelolyres woANd xdyadd duds elotr elpyasuévor.  Lys.
16:19.

7 Ant. 5:81 ff. 8 And. 1:137. 9D. ar:51 ff.; cf. 43:66.

|
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recommends the use of proverbs as evidence.? A curious instance of the
use of dreams as evidence occurs in Polyeuctus v. Euxenippus. A piece of
land, which was the subject of a dispute between two tribes, was said to
be sacred to Amphiaraus. Three men were ordered by the assembly to
sleep in the temple of the divinity to see if their dreams would throw light
on the matter.?

CHAPTER III
HEARSAY EVIDENCE

Hearsay evidence (dxoyv paprvpelv) was expressly forbidden by law,
on the ground of the general untrustworthiness of reported statements as
compared with the evidence of eyewitnesses.3 The chief reason for the
modern prohibition of hearsay evidence is the impossibility of testing the
credibility of the original withess and of ascertaining ‘‘what were his powers
of perception, his opportunities for observation, his attentiveness in observ-
ing, the strength of his recollection, and his disposition to speak the truth.”4

/ As cross-examination of witnesses was unknown in Athenian courts,
the objections to hearsay evidence did not assume as definite a shape as
they do in the language of a modern lawyer. The means of excluding
hearsay evidence were comparatively meager. The witness who deceived
the court by giving hearsay as original evidence was liable to prosecution
for perjury, and the party in whose interest he appeared was also liable to
an action for suborning illegal evidence.5 There is no indication that an
arbitrator ever excluded such evidence. Andocides tells of an irregular
accusation made against him in a special meeting of the senate to hear the
King Archon’s report regarding the initiation of candidates in the Eleu-
sinian Mysteries, which failed because it was supported only by hearsay
evidence.5 When improper evidence was once produced in court, the only
means of attacking it was to make a vigorous objection in the hope of
prejudicing the jury against the whole case.”

A general exception to the rule was recognized in the case of the death
of the original witness. The scope of this exception will be indicated more
clearly by a classification of the various cases that are included therein.

1 Arist., Rhet., 1:15, 14. 2 Hyper. 3:14 ff.
31se. 6:53; D. 57:4. This prohibition applies to a diapaprvpla; D. 44:55.
4 Greenleaf, Evidence, Vol. I, §98. 6 And. 1:110f.

s Cf. p. 93. 7 D. 44:55; 46:7; 57:4.
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ANTE-MORTEM STATEMENTS OR DYING DECLARATIONS

If a man had, through violence or plots, been brought to the point of
death, he might, by taking certain precautions, insure the punishment of
his murderer in case death ensued. He might summon his relatives and
friends and tell them who was responsible for his death. A solemn injunc-
tion to punish the criminal was always added. Or he might, in the absence
of friends or relatives, commit his statement to writing and intrust it to
his slaves, to enable them as informers to prosecute the murderer.* In
English law dying declarations are limited to homicide cases.

At least three recorded cases of ante-mortem statements are found in
the Orators. The case against the stepmother in Antiphon depended
entirely upon a dying declaration of the deceased made in presence of his
son, who afterward prosecuted his stepmother for procuring his father’s
death by poison. As the son was the prosecutor, he could not give evidence
of his father’s communication. Accordingly, the story of the murder was
incorporated in the speech and corroborated to a certain extent by the
defendant’s refusal to give up her slaves for examination by torture. It
was claimed that these slaves were aware of her designs upon her husband’s
life.

Where several relatives were cognizant of a dying declaration, one could
act as prosecutor and the rest appear as witnesses, as in the prosecution
of Agoratus, who, as an informer under the Thirty, had been the means of
putting to death a number of leading democrats. Upon the restoration
of democracy he was charged with the death of Dionysodorus. At the
trial some of his relatives testified that on the eve of his execution he charged
Agoratus® with responsibility for his death.

There is no instance of a written declaration being intrusted to slaves.
Guggenheim is doubtless correct in regarding the slaves in such cases as
informers rather thap as witnesses.® An incident in one of Antiphon’s
hypothetical tetralogies may be noted here.4 The only evidence against
the accused is the statement of a dying slave who recognized him as the
assailant of his master and himself. He had been in attendance on his
master at a late supper. On their return home they had been murder-
ously assaulted. The master was killed and the slave mortally wounded.
It was maintained that the slave, on being questioned by some men who

1 Ant. 1:29, 30; cf. Guggenheim, p. 7.

3 Lys. 13:41.

3 Guggenheim, p. 7; cf. Philippi, Der Areopag, p. 81.

4 Ant. A. a. g. Dittenberger (Hermes, Vol. XXXI, p. 271; Vol. XXXII, p. 1)
has shown that no reliance is to be placed on the tetralogies in regard to questions of law.
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found him in a dying state, had positively identified the murderer. Gug-
genheim treats this slave as an informer, though he admits that all the
characteristics of an information are lacking. He mentions the Soxiuacia,
or inquiry into the truth of the information and the d3ea, or immunity
from punishment; and he might have added that the informer did not
appear before any magistrate or official body to lay his information.*
But a comparison with the practice in the case of dying declarations shows
that, just as the death of the witness renders it necessary to dispense with
the usual formalities and safeguards, so the death of a slave permits the
omission of the usual formalities and safeguards connected with an infor-
mation. The importance attached by the Athenians to dying injunctions
is shown by the fact that forgiveness by the deceased of an accidental
mortal injury is a bar to prosecution for homicide.*
DECLARATIONS ABOUT PEDIGREE OR MATTERS RELATING TO FAMILY
HISTORY
Another important exception to the hearsay rule, which prevails both
in English and in Athenian practice, occurs in the case of declarations
about pedigree or matters of family history.3 Pedigree includes birth,
marriage, and death, as well as relationship and descent. One of Demos-
thenes’ cases contains several illustrations. In a contest for the property
of Hagnias, who died intestate, it was vital to the claim of the plaintiff to
prove that Phylomache, his great-grandmother, was full sister to Polemo,
father of Hagnias the intestate, and that Polemo was an only son.4 Mem-
bers of the deme to which Polemo belonged testified that they had never
before heard that he had a brother, and that Phylomache was reputed to
be his full sister. He next produced the great-grandsons of a cousin of
Polemo, who testified to a declaration of their father to the same effect.s
The strict English rule admits only the declarations of deceased persons
who were related to the person in question by blood or marriage. In
some jurisdictions the rule is extended to include others who were inti-
mately connected with the person.® In like manner, the Athenian court
admitted the declarations of members of the same deme, who were naturally
closely associated with each other.” Another witness in the case cited
* Guggenheim, pp. 8f. 8oxwasla is rather loosely used of a purely informal
inquiry which has little or nothing in common with the regular doxipacia.
3 D. 38:59; Plato, Republic, 451 B; Euripides, Hipp., 1449.
3 Wigmore, Evidence, § 1503; cf. Plato, Timaus, 40 E; Ise. 8:6.
4D. 43:38, 39. sD. 43:35f.
6 Relations by marriage included only husband and wife (Wigmore, § 1486).
7D. 43:35.
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above reports the declaration of a female relative of Polemo.* Thus the
declaration of one who would not himself be a competent witness might
be evidenced in court.?

The English courts have admitted inscriptions on tombstones and other
funeral monuments as a species of hearsay evidence. The presumption is
that the relatives of the family would not permit a record of this kind, if
it were not true.3 This was also the Athenian practice. Evidence was
offered in one case to show that there was a black urn on the tomb of the,
person whose property was in dispute. The purpose of the evidence was
to show that the deceased was unmarried.4 Here belongs evidence of
relationship drawn from the possession of a common burial ground.5 The
philosophy of it appears in a question of the plaintiff in Euxitheus v.
Eubulides: xafrot vis éorwv Somis dv els d marpga pjpara Tods undly &y yéve
rifére eaoev;® Marriages of ancestors were proved by declarations

of deceased relatives;” but where the witnesses who were present at a
" marriage are available they were produced.® They are usually the relatives
of the contracting parties. Family conduct may amount to a tacit recog-
nition of relationship. If a father treats a boy as his legitimate son,
this amounts to a daily assertion that he is a legitimate son; and evidence
to this effect is really hearsay evidence.*®* A good instance of proof of this
kind is furnished by Iszus,'* who actually treats it as hearsay evidence.

ENTRIES IN ACCOUNT-BOOKS

Under the head of written hearsay evidence in English law come entries
made in books in the course of business. The most common instances in
the Orators are the books and papers of deceased bankers. Apollodorus
is said to have collected large sums of money from his father’s debtors by
using the banker’s accounts as evidence.*> The Athenian custom of mak-
ing an exception in case of bankers’ contracts, and dispensing with the
usual witnesses, made it necessary to rely on the books.”s ]n the case of
ordinary debts, either account-books containing a memorandum of the -

* D. 43:37, 46.

2 This is contrary to English practice (Wigmore, § 1510).

3 Vowels v. Young, 13, Vesey, p. 144.

4D. 44:18, 30. 6 D. 57:28. 8D, 57:41, 43.

sD. 43:79, 8o. 7 D. 43:44, 45. 9 Is®. 8:14.

10 4 Campbell, 416; cf. Wigmore, § 1495.

1 Isee, 8:14-18. Cf. Ise. 3:77. Cf. infra p. 27.

12 D. 36:20; cf. D. 52:6, where the same Apollodorus used his father’s books to
resist a claim. :

13 Isoc. 17:3.
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debt are put in evidence, or the testimony of persons who heard the deceased

say that certain moneys were owing him. The English rules would not
admit this testimony, as it is neither a dying declaration nor the record of
a business transaction. In a case in which the plaintiff sought to recover
sums of money that were owing to one Polyeuctus and his wife, the debt
to Polyeuctus was proved by a witness who heard him speak of the matter
on his death-bed, while the wife on her death-bed left a written statement.
This document was put in without the evidence of the witnesses in whose
presence it was drawn up.® Such a document, as it was not prepared in
the course of business, would not be admitted in an English court.
STATEMENTS OF POETS AND OTHER ILLUSTRIOUS MEN

Aristotle says that the opinions of poets and other distinguished men
may be used as testimony. He mentions, among others, the case of Solon,
who is said to have supported the claim of Athens to the island of Salamis
against Megara by reciting a couplet from Homer.? None of the cases
referred to are judicial trials, but there is no doubt that such evidence
was admissible in the courts. English law permits the use of historical
works to prove facts of a public and general nature, if not recent.

ADMISSIONS OF PARTIES AND OTHERS

Up to this point the various exceptions considered all come under the
rule that permitted hearsay evidence when the original witness was dead.
But we find a class of cases in which hearsay evidence was admitted without
protest, though the original witness was not dead. The reason for the
exception was the impossibility of producing the witness in court, either
because of his incompetency, or because of his unwillingness to testify.
There is no indication that the Orators recognized evidence of this
character as hearsay. Parties to a suit were not competent to be
regular witnesses. It is true that a litigant could question his opponent
in court or at any preliminary hearing of the case; but in court at least
a speaker rarely availed himself of this privilege.3 He preferred, if
possible, to produce a witness in whose presence the other side had made
damaging admissions, either voluntarily or in answer to questions.4
This corresponds with English practice, which permits evidence of such
admissions to be produced.

In addition to these, we have several instances of the production of
evidence of admissions and statements made by persons who are not parties
to the suit. Thus in one case the admissions of a woman were allowed

1 D. 41:9, 10.

2 Arist., Rhet., I, 15, 13; cf. Quint., V, 11, 39, 40. s Cf. p. 57.

4D. 30:19, 20; 50:26; 58:33; Lys. 32:9.
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to be brought out in evidence. As the litigation was connected with her
father’s estate, she was virtually, if not technically, a party to the suit.*

There are also admissions of persons who were so closely associated
with the parties as to be practically in league with them. These may be
conveniently classed as the admissions or statements of persons who for
some reason or other refused to give evidence. Sometimes they were
witnesses for the other side. An instance occurs in Is®us, where the admis-
sion of one Hierocles is introduced. He was, it is alleged, in collusion
with the defendant in producing a forged will.? Chrysippus v. Phormio
furnishes another example. Lampis, the agent of Phormio, at first denied
to the plaintiff that he had received a certain sum of money; but later, being
tampered with by Phormio, he virtually became his witness against the plain-
tiff, who then produced evidence of his denial of the receipt of the money.s

Another instance of hearsay evidence involves both the admissions of an
opponent and the unwillingness of witnesses to testify. Lysias asserts that
Eratosthenes, whom he charged with the murder of his brother, was one
of the five ephors at Athens who constituted a revolutionary committee
appointed by the oligarchic clubs to pave the way for the establishment of
the Thirty.4 In support of this assertion he produces, not the fellow-
conspirators of Eratosthenes, but men who had heard him say that he was
a member of the committee. He remarks, by way of excuse, that it was
impossible to produce original testimony.S Doubtless competent wit-
nesses were in court, but, as Lysias suggests, they would not testify by
reason of their oath as club members. How far such an oath would be
accepted as an excuse we have no means of knowing. It would seem that
the law of Demophantus® should have released them from the oath.

CHAPTER 1V
EXTRAJUDICIAL DEPOSITIONS

Closely connected with hearsay evidence are what may conveniently
be called extrajudicial depositions.” The evidence of persons who were
too ill to attend court, or who were out of the city, could be taken in writing
in the presence of a number of persons, who afterward, on the production

1 D. 41:24. .

* Is®. 9:6; on being called in as a witness in another matter, he took the oath of
disclaimer, ibid., 18.

3 D. 34:11, 46. 4 Lys. 12:43 ff. s Lys. 12:46. 6 And. 1:908.

7 “Extrajudicial,” because the deposing witness never appeared at any hearing
of the case.
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of the document in court, by an attesting affidavit identified it as the state-
ment of the original witness. Such testimony then consisted of the extra-
judicial deposition and the affidavit of the attesting witness.® So far as
we know, neither witness was sworn.? As the deposition contained the
evidence, it was the more important document, and on one occasion at
least it is mentioned without any notice of the attesting witness.3

Both the deposing and the attesting witnesses were liable to a prosecu~
tion for perjury. If the evidence was false, the original witness was liable,
unless he could show that he had not made the statement accredited to
him. In that case, the attesting witnesses became responsible. In view
of possible repudiations by the original witness, it was usual to take his
statements in the presence of a large number of reputable persons.4# Ina
case in Iszus there is a reference to a repudiation which had evidently
been made privately. The matter, however, was not pressed against the
attesting witness. The repudiation was merely cited by the speaker in an
attempt to throw discredit on the deposition which, contrary to the usual
practice, had been taken in presence of only two witnesses.$

Platner, relying on the case in Iszus,% holds that the statement of the
original witness need not be reduced to writing. The language of the
lexicographers suggests an oral statement, but is not at all inconsistent with
a written statement.” The practice of Demosthenes and Aschines,?
however, was undoubtedly to have the statement reduced to writing. And,
indeed, if it were otherwise, it would have been impossible to prosecute the
original witness for perjury.

The responsibility of the deposing witness clearly differentiates this
class of evidence from hearsay evidence. The person who was the source
of the hearsay statement recited in an affidavit was never responsible; the
attesting witness alone was held accountable, even when the original wit-
ness was still alive.9 It is true that the lexicographers seem to identify
extrajudicial depositions with hearsay, but Demosthenes carefully differ-

1 XEsch., De F. L., 19; D. 46:7. 4 Ise. 3:20.
2 Heffter, p. 309. s Ise. 3:18.
3 D. 35:20; cf. Platner, Vol. II, p. 226. 6 Ise. 3:18 f.

7 Schol. on Zsch., De F. L., 19; Lex. Seg., Bekker, Anecdota, p. 248.
8 D. 46:7, 8; Asch., De F. L., p. 19.

9 Demosthenes does propose to hold Phormio, a party in the suit, responsible for
giving evidence in his own behalf, because he was the real source of the evidence of
Stephanus, who was being prosecuted for perjury; but he can scarcely be serious in
his proposal (D. 46:9 ff.).
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entiates them.®* In one passage, however, éxuaprvpia is loosely used of
a kind of evidence which is unquestionably hearsay. It is applied to
evidence of the acts of a deceased person whereby he had virtually refused
to recognize one who claimed to be his daughter.?

This arrangement for securing the evidence of witnesses who could not
be present has its counterpart in British and American statute law pro-
viding for the appointment of a commission to take the evidence of persons
who are out of the jurisdiction of the court or about to leave the jurisdiction
or who are sick and unable to attend. The main difference is that in Athens
the securing of the depositions was the business of the parties themselves,
while with us the court, on the motion of the party interested, authorizes
the procuring of the evidence.3

CHAPTER V
COMPETENCY OF WITNESSES

In respect of citizens, those only were competent witnesses who were I
adult males in full possession of their civic rights, and were not parties to
the litigation. A free alien could, with one possible exception, be a wit-
ness.4 Thus parties to a suit, women, children, and slaves were excluded. }
That all of these persons did often come into court in a capacity only tech-
nically distinguishable from that of regular witnesses will appear in a more
detailed discussion.

These regulations compare favorably with the common-law rules,
which excluded the evidence of a party in his own behalf, the evidence of
husband and wife in respect of each other, and the evidence of a child if it
appeared upon examination by the judge that he did not comprehend the
nature and effect of an oath. A party could refuse also to testify for his
opponent. In the southern states slaves were not competent witnesses
against white men. ‘‘Any negro or mulatto, bond or free, shall be a good
witness in pleas of the commonwealth for or against negroes or mulattoes,

t Pollux, VIII, 36; Schol. on Zsch., De F. L., 19; Lex. Seg., Bekker, Anecdota,
P- 248; D. 46:7; cf. Kennedy, in Smith, Dicts y of Antigquilies, s. v. “ecmartyria,”’
and M. S. L., p. 879.

3 Isee. 3:77; cf. Isee. 8:6, 14 fl., where similar evidence is given. Cf. p. 23.
3 U. S. Revised Statutes, §§ 863 ff.; cf. Greenleaf, Vol. I. §§ 320 fi.

4M. S. L., pp. 847, 875; Rentzsch, p. 11; of. D, 46:945.; 40:58; 59:27, 28;
Telfy, art. 684.
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bond or free, or in civil pleas where free negroes or mulattoes shall alone be
parties, and in no other cases whatsoever.”* It will be noted that no negro

lor mulatto, even if free, could appear for or against a white man. Parties
are now usually competent, but not compellable, witnesses against them-
selves in criminal cases, and both competent and compellable in civil
cases. In some jurisdictions* a person who has been convicted of certain
specified crimes is not a competent witness, while in others even a con-
demned murderer may be called upon to give evidence.

But incompetency may result from special circumstances. An instance
occurs in a case before the Areopagus, where all witnesses were required
to swear to the truth or falsity of the main charge. The defendant, who
was charged with wounding with intent, was unable to prove a fact which
went to show that he had become reconciled to the plaintiff, and thus was
without malice, because the only witnesses who were aware of it were
unable to take the oath required. Thus ignorance of the guilt or innocence
of a defendant before the Areopagus disqualified an otherwise competent
witness from appearing at all on the case.s

INCOMPETENT WITNESSES

1. Parties interested in the suit.—*‘Those are witnesses,” says Demos-
thenes, ‘“who have no interest in the case.”’# Our means for judging of
the nature of the interest are limited. Relatives were competent witnesses;
and the same person could be both advocate and witness for a friend or a
relative.5 Demosthenes protests against the evidence of a witness on the
ground that he is an interested party, but it is impossible to determine from
the speech the exact nature of the interest.5

In a bottomry case, the defendant, Phormio, had borrowed money from
the plaintifi. He alleged that he had intrusted the principal and interest
to the captain of a ship at Bosphorus, to be paid to the plaintiff. At first
the captain denied receiving the money, and, on the strength of the denial,
the plaintiff sued Phormio. When the case came before a private arbitrator,
the captain retracted his former statement and admitted the receipt of the
money. Now, he certainly had a financial interest in the case, for if Phormio
succeeded in resisting the claim of his creditor, the captain would be liable
for the amount. Whether he could escape liability by proving that he lost
the money in the shipwreck we cannot tell. At any rate, if he received

1 “Acts of Virginia General Assembly” (Code, Vol. I), 1814, ch. 283, 4.
2 Revised Statutes of Florida (1892), Vol. 11, § 1096.

3 Lys. 4:4. 4D. 40: 58.

s Asch., De F. L., 170, 184. Ise. 12:1, 4. 6 D. 40:58.
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the money, he must have been prima facie liable to whichever party lost
the suit, and yet, so far is the plaintiff from objecting to the evidence of
the captain that he actually complains that his affidavit was not submitted
to the jury.?

In another bottomry case, Protus, a merchant, borrowed money from
Demon, an Athenian money-lender, and bought corn in Syracuse. On
the arrival of the ship in Athens a third party, Zenothemis, laid claim to
the cargo on the ground that it had been mortgaged to him by the captain,
who was drowned on the homeward voyage. Demon took possession, and
Zenothemis brought suit against him. Demon proposed to call Protus
and compel him to give evidence.? Now, Protus undoubtedly had an
interest in the suit, for if Zenothemis was awarded the cargo, Demon would
have had recourse to Protus for the repayment of his loan. Whether he
could have succeeded or not is immaterial.

Under these circumstances, it would be unwise to attach much impor-
tance to the protest of Demosthenes against a witness on the ground of
interest. In practice at least, no one was prevented from appearing as a
witness by reason of interest, unless he was actually a party to the suit, and
even then he was allowed in inheritance cases to put in an affidavit
(8wapaprupia) that the estate of the deceased was not subject to litigation
on the ground that there was legitimate issue of the deceased alive.s The
representatives of women or children were allowed to make a &wapaprvpia
under the same circumstances. The affiant in these cases was liable to a
8y Yevdopaprupiiav,4 and is thus actually a witness in his own behalf.

The failure of a party to appear,s or his confession in court or before the |}
Eleven, was sufficient evidence for a verdict.® But if the verdict went )
against a man by default, he could appeal.? There is no mention in our
authorities of confessions made out of court, which in English practice must
be made freely, without any inducement being held out by anyone in author-
ity. The prosecution in the Herodes® murder trial produced a letter in
which the defendant announced to another that he had accomplished the

1 D. 34:11, 46. 2 D. 3a2:30.

3D. 44:54, 55; cf. M. S. L., p. 847, n. 227. It is possible that Demosthenes is
not stating an actual rule of law, but is merely seeking to discredit the testimony on the
ground of interest. Telfy, however (§ 682), treats it as a rule of law, as does Dareste
in his translation. Kennedy’s rendering preserves the ambiguity of the Greek.

4 Ise. 3:3. s Lyc. 117; D. 21:81.

6 Arist., Const. of Ath., 52:1, with Sandys’ note, where other passages are cited;
cf. Lys. 6:24; 22:7.

7M. S. L., pp. 973 fl. 8 Ant. 5:53 ff.
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crime. Such a letter, if genuine, would be conclusive proof, but in this case
the defendant said it was a forgery. There is also a proposal in the step-
mother murder trial to prove, by putting the slaves to torture,* that a woman
admitted that she had administered poison to her husband. If one who
was summarily arrested and taken before the Eleven confessed, he was
executed without trial. This is quite contrary to English law, which

' requires that even a confessed murderer be regularly tried; but one who
pleads guilty may be sentenced forthwith.

It was open to any one of several defendants in a criminal case to become
an informer and give evidence.? Andocides was said to have thus turned
informer against his companions in the matter of the mutilation of the
Herme. Apart from these exceptions to the rule excluding the evidence
of parties, a good deal of evidentiary matter is found in the speeches of the
litigants. These speeches differ materially from the addresses and argu-
ments of modern lawyers.

) As a rule, an Athenian was required to take his own case, though his
speech was usually prepared for him by a professional speech-writer who
was more or less familiar with the law and the practice. In English courts
a man has the privilege of arguing his own case; - but it is seldom that he
avails himself of it. In Athens the jury looked to the speaker for the facts,

| and to the witnesses for the corroboration; with us the jury looks to the
witnesses for the facts, and to the lawyers for an outline of the case and

{ explanations of the evidence.3 The reading of the evidence submitted
to an Athenian jury would give one but a meager notion of the facts in
the case, while a careful reader of the evidence presented to an English
jury would be in full possession of all the facts. It is to be expected,
however, that a man will sometimes find himself in such a position that
he can offer no evidence. And so there occasionally occur cases in which
nothing but the bare speech was before the jury.4# That juries did believe
the unsupported statements contained in a speech is clear from a case in
Demosthenes.s The virtual evidentiary character of addresses in court
was thoroughly understood. Speeches are often prefaced by promises to

‘tell the whole truth, or by complaints that the speaker, by reason of his

youth or absence from the city at a certain time, is hampered in presenting

z Ant. 1:9. s Cf. p. 38.

3 This was not always the case. As long as the personal knowledge of the jury
was recognized as a proper basis for a verdict, we find the allegations of counsel treated
as evidence. These conditions continued in England until the beginning of the eight-
eenth century. Thayer, Evid., pp. 120, 170.

4 A well-known instance is Isoc. 21. s D. 43:30.
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the case by lack of first-hand knowledge of the facts. One of Isocrates’
clients, with the purpose of discrediting his opponent’s statements, intro-
duced evidence to show that on a previous occasion he had been guilty of
perjury.? Demosthenes even argues that the law against hearsay evidence
ought in justice to be observed by prosecutors in their speeches.s The
practice of swearing to pleadings was some check on false statements,
even though the oaths were formal and did not render one liable to a
prosecution of any kind.4

An analysis of the speeches of the Orators reveals the fact that certain
matters were regularly incorporated in them without corroborative evidence.
As a person could not produce the evidence of his own slaves, even if
elicited by torture, it was the regular practice to tell the jury what he had
learned from them.S An excellent example of this occurs in Lysias, where
the defendant, on trial for the murder of his wife’s paramour, Eratosthenes,
tells very dramatically how he questioned a maid-servant and learned the
details of his wife’s infidelity.5 Sometimes the recital was accompanied
by a challenge to the opponent to torture the slave.? If the slave was
the property of the other party, a challenge to produce the slave for torture
was accompanied by an account of what he was confident the torture would
reveal. The plaintiff in the case against his stepmother who was accused
of poisoning her husband challenges her to give up her slaves for torture.
As the challenge was refused, he goes on to state that the slaves well knew
that she had on several occasions been caught in the act of administering
poison? to her husband. In this way the speaker could practically, though
not technically, give evidence of what women or children could prove.?
Sometimes the excuse of a challenge was lacking.’> A challenge to give or
accept an evidentiary oath also gave an excuse to dispense with corrobor-
ative testimony which could not be procured.’* To give weight to a hearsay
statement, Demosthenes on one occasion called down an imprecation on
his head, if it were not true.!? Here properly belongs Demosthenes’ offer
to testify to the truth of a statement under the same liability as a regular
witness.*3 There is no need for supposing*4 that a party had a right under

tD. 27:2, 3; 38:6. And. 1:55; Ant. 5:74; 6:14; Lys. 1:5; 31:4.

2 Isoc, 18:52, §7. 3 D. 57:4; cf. Lys. 5:4.
4 Ant. 6:14; D. 33:14; And. 1:55; but cf. Ant. 1:28.

5 Cf. p. 70. 10 D. 47:56.

6 Lys. 1:18 ff. 1z Cf. p. 76.

7D. 29:11 ff. 12D, 55:24.

8 Ant. 1:9; cf. Lys. 4:10. 1sD.DeF. L., 176.

9 D. 55:23, 27. 14 M. S. L., p. 877, n. 313.
55:23, 27
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certain circumstances to testify in his own behalf. This offer is really a
challenge. If Aschines had been willing to accept it, Demosthenes might
quite properly have given testimony.
As no evidence of what happened subsequently to an arbitration, as
a rule, could be produced, such matters were brought before the jury
without corroboration. Witnesses in cases before the Areopagus could
not testify at all, unless they could swear to the truth or falsity of the indict-
ment. This restriction often deprived a speaker of corroborative evidence
of matters which, though not immediately connected with the charge in
the indictment, were pertinent to the case.’
Another kind of party evidence is sometimes found where the jury’s
knowledge of the truth of the statement is appealed to as sufficient cor-
roboration. That this practice was often abused by a wily speaker is
apparent from Demosthenes’ warning to the jurors to be sure that each
one of them is in fact aware of the truth of the statement. He says that
those who have nothing truthful to say and no witnesses to produce are
accustomed to resort to this trick.?
An exceptional case is found in Antiphon,® where the same person is
practically both prosecutor and witness. In his youth he had been the
recipient of his father’s dying declaration, according to law. On reaching
his majority, he prosecuted his stepmother and reported his father’s ante-
mortem statement.4
V' 2. Women—A woman could appear in court neither as a witness
nor as a party.5 If she was a party to any litigation, she was required to
appear by her representative (xdpios). There was, however, no objection
to her being present in court, if she chose.® The hardship that would
have been caused in many cases by entirely excluding the evidence of
women was considerably mitigated by various expedients which were well
known to the Orators; so that a litigant always expected to be able to avail
himself of the evidence of his female relatives.?

In a meeting of relatives to discuss and settle a matter in dispute women

rwere as free to take part as men.? In private arbitrations, also, a woman
t Lys. 4:4. Cf. supra, p. 28. 3 Ant. 1:29 ff.
2 D. 40:53. 4 See p. 21 for a detailed discussion.

sM. S. L., p. 876. Isocrates’ production of a woman in court to show that she
was not dead, as many witnesses had testified, is not an exception to the rule (Isoc.
18:54; cf. p. 81). Plato was in favor of allowing a woman to testify if she were over
forty years of age (Laws, XI, 937, A).

6D. 59:14. Hyperides (Frag. 60) went so far on one occasion, it is said, as to
display to the jurors the charms of his client Phryne in order to win their compassion.

7 D. 38:6; 36:14. 8 Lys. 32:12 ff.
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was permitted to appear and tell what she knew.* In inheritance cases
her representative could take an affidavit (Swpaprupia) that the action V
was not maintainable,® and the woman herself might in any kind of suit
take an evidentiary oath, if the other party agreed3 The result was
accepted as final.

Another common means of getting a woman’s statements before the
jury was to incorporate them in the speech.4 As pains were always taken
to mention that the woman was in a position to know the facts, the plan
was, on the whole, fairly effective in impressing the jury. Demosthenes,
in his suit against Aphobus, quotes his mother as his authority for the
contents of his father’s will.5 He makes no offer of her evidentiary oath,
but in a later speech against Aphobus he brought evidence to show that
she was willing to swear on the heads of her children that her husband
had on his death-bed manumitted a certain Milyas.5 The speaker might
emphasize his recital of what he had learned from a woman by an impre-
cation on his own head, if he were not telling the truth.”

In matters of pedigree and family history secondary evidence of the
declarations of a deceased female relative was admissible.2 The account-
books and other business papers of a deceased female, or even a paper
prepared especially in presence of witnesses for the purpose of charging
a certain person with a debt, could be submitted to the jury.® It was the
regular practice to admit, by way of hearsay evidence, the admissions of
a party to a suit.*® There is an instance of the extension of this rule so as
to include the admissions of the wife of a party.!?

Occasionally men were called upon to give evidence which, in part /
at least, was virtually hearsay from their wives. A certain Euphiletus had
appealed against the decision of his deme, which had deprived him of his
citizenship. Among others, his brothers-in-law had testified regarding
his paternity. His half-brother, who was his representative, in seeking
to show the reliability of this evidence, recalls the natural prejudice that
exists between stepmothers and stepdaughters, and then adds: ‘‘If anyone
else than our father had been the father of the plaintiff, our stepmother’s
son, my sisters would not have permitted their husbands to give this tes-
timony.” 12

1 D. 59:46. 2 Ise. 3:3. 3 D. 39:3, 18; 40:41; cf. p. 75.

4D. 47:56ff. A later passage in this speech (68 ff.) affords rather plausible
grounds for supposing that in murder trials women were permitted to be witnesses.
I hope to publish, in a separate article, the arguments that seem to support this view.

s D. 27:40. 7D. 55:24. 9 D. 41:9. 1D, 41:24.

6 D. 29:26. 8D. 43:37, 46. 10 See p. 24. 18 Jeee. 12:5.
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As an informer, a woman had exactly the same status before the courts

{ asa man.* A woman was allowed to appear in court to arouse the sym-

pathy of the jurors in behalf of her relatives.?

3. Children.—The exclusion of the evidence of children3 was not as
inconvenient as in the case of women. Hence we hear of fewer expedients
for escaping the provisions of the law. Recourse could be had to a chal-
lenge, just as in the case of women. The defendant who was charged
with the murder of the chorus boy had previously to the regular accusation
been informally charged with the murder in a court where he was a pros-
ecutor. On two successive days, in presence of the jurors and spectators,
he challenged the accusers to take witnesses and go to those who were
present when the poisoned drink was administered. He said that more
than fifty men and boys were present, and he offered to give a list of them.4

4. Slaves.—The evidence of slaves was admissible only when elicited
by torture. A seeming exception occurs when a slave turns informer.s
An unscrupulous person might possibly pretend that a slave was a freeman
and produce him as a witness. At least we hear of one case where it was
claimed that slaves were successfully foisted upon the court as freemen.$
The plea that a slave who was demanded for torture had been set free was
of common occurrence. On being set free, a slave was no longer under
any disability, as we see in Apollodorus v. Timotheus, where the plaintiff
challenges his opponent to give up a certain Zschrion for torture or produce
him as a witness.?

Those who hold that slaves could give evidence in murder trials rely
upon a single passage in Antiphon.? But an examination of Antiphon’s
ordinary use of technical legal terms shows considerable looseness and lack
of precision, and suggests caution in recognizing an exception so opposed
to Athenian prejudices on the subject of slaves. Legal procedure in
general was not so fixed in Antiphon’s time as it was in the time of Demos-
thenes, nor was the terminology so exact. In the same speech Antiphon
used dmaywyr loosely of the violent proceedings of the prosecutors in-
hurrying the defendant to prison without allowing him to give bail, rather

t And., De Myst., 16; see p. 39. 4 Ant. 6:19, 22 ff.
2 D. 48:57. s Lys. 5:3ff.; 7:16; cf. p. 39.
3 Telfy, § 684. 6D. 59:9; cf. Lys. 4:14; Isoc. 17:14.

7D. 49:55, §6. Platner (Vol. II, p. 216) makes it clear that, if Zschrion was not
a slave, he must have been a freedman. His hesitancy to base any conclusion on the
passage because the incident occurred before an arbitrator is not justified by the facts;
for the plaintiff distinctly contemplates the possibility of having the man’s testimony
filed.
8 Ant. 5:48: ewep ydp xal paprvpely Yfeari Sobhy xard 7ol ENevbépov Tdr» Pérov.
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than in its strictly technical sense, which would be incompatible with
&deafis.® It was inevitable that the technical and the literary signifi-
cation of words should occasionally be confused. This was particularly
true of mdprvs and paprvpelv. By insisting upon the technical meaning
of these words in every instance in which they occur, a plausible case for
regarding a party to a suit as a witness for his opponent could easily be
made out.? And Antiphon uses paprvpelv of a man who on his death-bed
makes a statement regarding the cause of his death.s We are then not
surprised to find, as Guggenheim has shown, that he regularly uses the
words paprvpla and paprvpev of informers.4

There are several other considerations that must not be lost sight of
in this discussion. Antiphon’s statement that a slave could give evidence
in a murder trial is, as the lawyers say, a mere dictum, entirely discon-
nected with any issue in the case. A slave who had sailed with the defend-
ant and Herodes had been tortured into a confession charging the defendant
with the murder of Herodes, and was afterward put to death. Antiphon
sharply criticises the conduct of the prosecution in putting the slave to
death without due process of law. He sums up the rights which a slave
in his relations to freemen enjoyed under the law. The slave was pro-
tected against assaults of any kind. If they fall short of inflicting mortal
injury, his master has a right of action against the assailant. In case the
injuries prove fatal, it is murder no less than if he had been a freeman.
Besides this protection, the slave enjoyed the privilege of charging a freeman
with murder. His conclusion is that, if a slave can charge a freeman with
murder, and if a freeman must stand his trial for the murder of a slave,
surely it is impossible that a slave can be put to death without trial. Now,
this argument is in no wise weakened by limiting paprupéd to mean ppiw.
He means simply that a slave can give evidence in the only way in which

1 Ant. 5:9: wp@dror udv ydp xaxolpyos évdederyuévos Ppbrov Slxnr Pebyw. els
rabTyr Thy draywyhy roupwrdryr xal Swaiordryy wewoihxaoy buly THy droytfdialy pov.
Of Blass, Attische Beredsamkeit, Vol. 1, p. 176; Jebb, Attic Orators, Vol. 1, p. 56, note;
M.S. L., pp. 277 ff. Those who, like Blass and Lipsius, attempt to explain the passage
on the assumption that draywy4 is used in its te'chnical sense are involved in considerable
difficulty. If we regard ¥»3eifis as the information, and dwaywy+ as referring simply to
the arrest with its aggravating circumstances, we are freed from the necessity of treating
this as an exception to the rule that in cases of draywysf the penalty was not assessed by
the jury (M. S. L., p. 238). A similar confusion between a slave informer and a slave
witness prevails throughout the same speech (cf. p. 71). Cf. Sorof, Neues Jahrbuch
J@r Philologie, Vol. CXXVII, p. 105; Meuss, De dwaywyfis actione apud Athenienses.

2 Ise. 6:12; D. 28:9; Ant. 6:32. 3 Ant. 1:29.

4 Guggenheim, pp. 7 ff., has pointed out that the slaves who in Ant. 1:30 are
summoned to hear their master’s dying declaration are not witnesses, but informers.
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the law would accept his voluntary evidence; for an informer is, after all,
a witness in a certain sense. Antiphon’s reason for selecting murder as
the subject in respect to which a slave could lay an information is not
because a slave could not be an informer in other matters as well,* but
because it enabled him to put his objection to the murder of the slave with
more telling effect.?

Another point to be borne in mind is that the exception applies only
in case the evidence of the slave is against a supposed murderer. This is
suspiciously like an information which of necessity could never be in favor
of a man except indirectly. It would seem to us to be quite as important,
if a slave was to be a witness at all, to have him give evidence in behalf
of a man charged with murder as well as against him. What a valuable
witness the slave girl would have been in behalf of her master charged
with the murder of Eratosthenes.3

It is pertinent to this discussion to inquire how the testimony (uaprvpia)
of a regular witness is to be distinguished from an information (ufjwvots),
on the one hand, and from statements elicited by torture (8dcave:), on
the other. A regular witness was obliged to attend in court when sum-
moned, and to take an oath, always in murder cases, and in other cases
probably at the option of the other side. In case of refusal to appear
and testify, the witness might render himself liable to a suit for failure to
give evidence, or to a suit for damages, or even to a fine.4 Neither oaths
nor any of these suits are ever mentioned in connection with an informer
or a slave handed over to torture.5 The informer appeared willingly in
the first instance, and was exempted from all legal liability in connection
with his information,® while a slave was always under constraint, and
obliged to appear when required. Thus regular testimony is distinguished
from information and slave testimony chiefly by reason of the liability to
these several actions and the obligation to take a solemn oath.

The Athenian law made a master responsible for the actions of his
slaves to the extent of paying fines and debts incurred by them.” Thus
the machinery of law provided a means for obtaining from a master redress
if a slave, being required to appear as a witness, failed to testify. But
there are several considerations which make it extremely improbable that
a slave could be required to appear as a witness in a murder trial. As a
rule, a master was not obliged to give up his slave for examination, however
important his evidence might be, to his opponent in a suit, or even to a

tLys. 5:5; 7:17; Ant. 1:11. , 3 Lys. 1:18. s Cf. pp. 38, 69.

2 Ant. 5:48. 4 Cf. p. 41. 6 Cf. p. q1.

7 Hyper. 5:22; cf. Beauchet, Vol. II, pp. 425 ff.
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third party, in circumstances under which the master could be subjected
to no possible loss; for the loss of the slave’s service was borne by the party
who examined him.* If, then, a master could not be forced to give up his
slave to be questioned in cases where his interests could in no way be
prejudiced either by the injuries suffered by the slave or by the disclosures
he might make, it is difficult to understand how any citizen could compel
the attendance of any and every slave he might require in prosecuting
one accused of murder. And the hardship would have been increased
if the person thus requiring the slave could hold the master liable for any
default of the slave. The conclusion that there were no means of com-
pelling the attendance of a slave under these circumstances seems
unavoidable. Thus one of the chief characteristics of a witness dis-
appears, and the slave is in this respect in no wise distinguishable from
an informer.

Moreover, a passage in Antiphon? strongly suggests that a slave could
not be a witness. The defendant, who was charged with the murder of
a chorus boy, challenged the prosecution to leave the question to the
evidence of those who were present, and offered to try to induce their
masters to allow the slaves to be tortured, in case it seemed desirable.
If the slaves could be witnesses subject to summons, what need to per-
suade their owners to allow them to be tortured, or why should they be
tortured at all rather than be put on their oath ?

The same difficulties present themselves in connection with perjury,
as Rentzsch admits.3 The assumption that the same procedure was
followed as Plato recommends# is not satisfactory; for it again puts the
slave on a different footing from that of a freeman by requiring a surety
for his appearance in court in case of his being accused of perjury. It is
hardly necessary, however, to remark that Plato’s regulations permitting
a slave to testify afford no presumption in favor of a similar rule in Athenian
law.

In regard to the administering of an oath to a slave, Antiphon himself
seems to deny the possibility of such a proceeding. In a statement of the
means available for guaranteeing the truth of evidence, he puts in distinct -
contrast oaths and pledges for freemen, and other means of compulsion
for slaves,s and that, too, in a murder trial. When we recollect that he

* And. 1:22, 64; cf. Mahaffy, Social Life in Greece, p. 241.
2 Ant. 6:22 ff. 3 Rentzsch, p. 16, n. 20. 4 Plato, Laws, 937 A.

s Ant. 6:25. Rentzsch (p. 16), without apparent warrant, concludes that slaves
could give evidence without being sworn, if a surety was produced; cf. Plato, Laws,
X1, 937, B.
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is delivering a speech in defense of a suspected murderer, against whom
these slaves might have been used as witnesses, if the usual interpretation
of paprvpd is correct, the passage is significant. And in this respect also
the slave resembles an informer, who was not put on oath, rather than a
witness, who was always sworn in murder trials.

Furthermore, it is remarkable that there is no reference to slaves as
actual witnesses in connection with the half-dozen murders that are men-
tioned in the Orators.* This can scarcely have been the result of chance,
as in at least three of these cases slaves were in possession of information
that would have been valuable to the prosecution.? The slave who was
brought before the jury in Nicobulus v. Pantenetuss to show that he was
incapable by reason of weakness of committing the assault charged, had
a certain evidentiary value as real evidence;# but this does not con-
stitute an exception to the rule that a slave could not be a witness.

If, then, a slave could not be compelled to appear in court, or be pro-
ceeded against in the ordinary way in case of perjury, to say nothing of
the apparent impossibility of administering a solemn oath to him, he cannot
properly be called a witness; and only confusion can result from calling
him a witness, when the chief essentials of regular testimony are lacking,
and all the essentials of an information are present.

CHAPTER VI
INFORMERS

The informer (uyvvris) included both the Roman ‘“‘delator” and the
accomplice who in English practice is said to turn king’s, queen’s, or
state’s evidence; but the term is most widely used of a slave who, having
become aware of a crime committed by his master, informs upon him.s
Batrachus and ZEschylides were typical delators under the Thirty.%
Informers were protected against any prosecution to which they might have
rendered themselves liable by a grant of immunity.? Only the senate or
the assembly could grant such immunity. The case of the committee of
senators which promised immunity to Agoratus® is quite exceptional.

The practice was simple. The informer appeared before the senate
or the assembly and gave in a list of names (éroypad).? The accused might

1 Ant. 1:9; 5:29, 49; 6:22; Lys. 12; 13; D. 47:68 ff.

2 Ant. 1; 5; 6. s Lys. 7:16. 8 Lys. 13:26.

3D. 37:44. 6 Lys. 12:48; cf. And. 1:42. 9 And. 1:13; Lys. 13:30.

4 Cf. p. 81. 7 And. 1:15, 20.
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be tried forthwith? or handed over to a regular court.? It is not certain
whether the informer appeared before the court or not.3

Any person was competent to become an informer. Among those
mentioned by Andocides in connection with the profanation of the Mys-
teries are a woman,4 a metic,5 and a slave.6 The information of a slave
was accepted without torture; but the rack was often used to extort a con-
fession from a suspected criminal slave, and such confessions often implicated
others.? If the information, however, was given freely, the slave was not
tortured, but rather rewarded with freedom. The reward of the freeman
was usually in the shape of money.?

Andocides cites a law according to which the punishment for false
information was death. This has been regarded as a special enactment,
applying only to the inquiry regarding the Mysteries and the Herme.®
If it was a general law, a subtle pleader like Antiphon would scarcely have
failed to draw the conclusion that the friends of Herodes, in putting the
slave to death, practically admitted the falsity of his evidence.*® Nor would
Lysias, in speaking of those who informed against Callias, have said that
they had nothing to lose if they failed, and everything to gain if they suc-
ceeded.*!

CHAPTER VII
PROCURING EVIDENCE OF TRANSACTIONS

It was characteristic of the Athenians to rely on witnesses rather than
on documents. This often made it difficult to establish a claim when,
owing to the lapse of years, the witnesses were dead.’* It was customary
to have witnesses present at almost every kind of transaction, in order
that they might be available in the case of subsequent litigation;®s though
frequently, as in the case of challenges, a man would rely on finding wit-

t Lys. 13:36, 37- 2 And. 1:17.

3 M. S. L., pp. 330-32. The language used of the informer in the Herodes
murder trial seems to indicate that if he had not been put to death he would have
appeared before the court (Ant. 5:46; cf. p. 71).

4 And. 1:16. 6 And. 1:11, 27.

$ And. 1:15. 7 Ant. 1:20; cf. Tetral, A, v, 4.

8 Ant. 5:34; cf. Plato, Laws, XI, 932, D.

9 M. S. L., pp. 955, 0. 544; Grote, History of Greece, Vol. VII, p. 174.

10 Ant. 5:34. 12 D. 38:6; cf. 36:17, 27.

1t Lys. §:34. 18 Isee. 3:19.



40 EVIDENCE IN ATHENIAN COURTS

nesses ready to hand.* If he neglected to provide himself with witnesses,
he was sometimes obliged to have recourse to men who might prove adverse;?
while, if no witnesses at all were present at a transaction, it was a matter
of suspicion,3 except in certain well-recognized cases. The most common
exceptions are bankers’ contracts.4 The care with which bankers’ accounts
were kept,S and the good repute in which they were generally held, may
account for the custom.® Wills were almost always reduced to writing.?
Witnessess were summoned simply to have evidence that the testator had
in fact made a will. Of its contents they knew nothing. Indeed, they
might find it impossible even to identify the will® Dying declarations
in cases of murder were permitted to be oral, if made before friends and
relatives; but if made before slaves, they were regularly reduced to writing.9
Contracts were not required to be written;*° but suits arising out of mari-
time contracts could not be brought to the speedy trial especially pro-
vided for certain classes of urgent cases, unless the terms of the agreement
were reduced to writing.**

A multiplicity of witnesses was desirable; but there is no trace of any
legal requirement for more than one witness in any particular class of cases,
as in English law, except that, as a rule, there were at least two witnesses
to a writ of summons.*? The absence of these requirements is all the more
remarkable in comparison with the practice in other states. The law of
Gortyn enumerates several cases in which a specified number of witnesses
was required.’3 A common modern example is the rule which requires
more than one witness to a will, although only one need be called to prove
the will. So in the case of treason two witnesses are required.

1D. 47:12; cf. 47:36. 4 Isoc. 17:3.
* D. 57:14. sD. 49:5 fI.; 52:6.
s D. 30:20, 38. 6 Isoc. 17:3, 18.

7 A nuncupative or oral will is allowed in English law in certain cases; but it
must be reduced to writing within a limited time after the death of the testator; cf.
M. S. L., p. 595.

8 Ise. 4:13, 14.

9 Ant. 1:29, 30.

10 Hyper. 5:13; cf. Beauchet, Vol. IV, p. 46.

11D, 32:1; but cf. Beauchet, Vol. IV, pp. 93, 319, 323.

12 D, 34:28; 47:44; 48:47; 50:29; Ise. 3:23, 24; Lys. 12:61; D. 47:12.

An inscription found in Decelea some years ago shows that at the introduction
of a new member into the phratry three witnesses were required. Simon, Wiener
Studien, Vol. XII (1890), p. 70.

13 Gilbert, p. 469.
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A COMPULSORY PROCESS FOR WITNESSES

The usual difficulties encountered in procuring the attendance of wit-
nesses at the various hearings of a case were often increased by the opposite
party, who might employ fear, persuasion, or bribery to induce a witness
to absent himself.* But the Athenian law provided a variety of means for
obliging a witness to attend. It was always incumbent on a litigant to
notify his witnesses to be present at the arbitration or the trial. Witness
fees, however, either in the way of remuneration for the time spent in court
or for traveling expenses, are quite unknown in Athenian practice. Owing
to the meagerness of our authorities, we are often without definite
knowledge in respect of many details; and not a few conclusions that have
been reached depend very largely upon conjecture.

The leading case is Apollodorus v. Timotheus.® Antiphanes, one of
the plaintiff’s witnesses, had failed to appear and give evidence before the
arbitrator, as he had repeatedly promised to do. After vainly summoning
the witness from his house, Apollorodus instituted before the arbitrator an
action against him for default (8{xy Auropaprupiov), depositing a drachma
to be forfeited in case of failure in the suit. The result was that both suits
went against Apollodorus. Taking this case along with the notices of the
lexicographers,3 we obtain some definite information as to the nature of
the suit. .

It could be instituted only in case a witness had pledged himself to be
present. A deposit of a drachma was required, and the defaulting witness
was liable to a fine, the amount of which was determined by the jury.
For anything beyond these facts we have no certain data; but Lipsius
very plausibly conjectures that the main suit was delayed until the case
against the witness was settled.4 In the case under discussion, a second
suit was brought against the witness to recover damages; but we cannot
be certain that such a suit could have been brought, had the action for
default been carried to a successful conclusion.

But is it not possible that the 8ixyp Mwouaprupiov was a public suit,
in which the fine went to the public treasury ? Apollodorus, speaking of
the two suits against Antiphanes, especially emphasizes the fact that the
action for damages was a private suit,S as if in contrast with a public suit
(8ixy Snpooia); and the error of Photius in speaking of it as an 48{mua
which rendered the offender liable to a public prosecution (¢’ ¢ ypady) #v),

tD. 21:137; 32:29; 44:3; 5§8:7; Lys. 20:18. '

3 D. 49:19.

3 Photius, s. v. Meuwouapripior and Awouapruplov 8lxw; cf. Suidas, s. v.

4M.S. L., p. 499- s D. 49:20.

—
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may be the result of a confusion between ypapy and 8ixy Spumoola. This
explanation has the advantage of preserving an analogy between 8ixy
Mropapruplov and xAjrevais, where the fine went to the public treasury.
If this view is correct, a damage suit would not be excluded by a successful
action for default, from which the litigant could in no event obtain full
satisfaction for his loss.

Several other questions which can be answered only by conjecture
have been mooted. For example, it is idle to ask whether an action for
damages would lie in cases where the party whose witness had failed him
was successful in the original-suit; for there are many conceivable ways
in which loss might have been suffered even where the judgment of the
court was favorable. Rentzsch is of the opinion that an action against
a witness might secure a new trial of the original suit. He relies solely
on the reasonableness of such a provision, and on the analogy with a suit
for perjury.t

In case a witness who had not promised to give evidence was present in
court, the speaker might request the jury to bid him testify? or to make some
attempt in an entirely informal manner to persuade him to do his duty.s
If the speaker did not choose to adopt this procedure, which was possible
only when the witness was present, he could have him summoned in a
formal manner (x\jrevois).4 An inquiry was thereupon instituted by the
court, with the object of forcing the witness either to give evidence or to
take the oath of disclaimer. If he refused to do either, the court might
impose a fine of one thousand drachmas, which went to the public treasury.s

This practice is analogous to proceedings in contempt of court in
English law, where the offender is summarily fined or imprisoned by the
court before which the offense is committed. Thus, if a witness who
has been regularly subpcenaed refuses to answer proper questions, he can
be forthwith imprisoned for contempt of court; and, in the same way,
if the witness refuses to appear, the court may issue a bench warrant for
his arrest, and proceed to exact the penalties for failure to comply with the
command of the court. In English practice the court takes the initiative
in securing the attendance and answers of witnesses, while in Athenian
courts the party himself had to move in the matter.5

It remains to consider whether a suit for damages would lie in cases
where the witness had already been subjected to a fine of one thousand

1 Rentzsch, p. 23. * D. 58:7, 26.

8 Lyc., Leoc., 20. 4 Pollux 8:36-37. s Asch. Tim., 46.

6 An English litigant may institute a civil suit for damages if he has suffered by
the default of a witness (Masterman v. Judson, 4 Bingham 224).
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drachmas. There is no evidence of such a possibility. But if, as has
been suggested,” a damage suit could be resorted to against an unpledged
witness instead of x\ijrevots, it would be reasonable to suppose that the fine
would not in any way interfere with the right to bring action for the damage
suffered. Naturally xA7revoss was available also in cases where the witness
had pledged himself to appear,? and would be an alternative to an action
for default, with the distinction that xA7revois could not be used against
a witness who failed to appear before an arbitrator.

‘Witnesses who were compelled to go on the stand could still escape
giving testimony by swearing that they knew nothing about the matter
before the court, if they had the hardihood to take the solemn oath required
in such cases.3 No liability was attached to a false oath of disclaimer. As
no evidence had been given by the witness, he could not be proceeded
against for perjury. Nor was he liable to an action for damages, even if it
could be proved that he did in fact have information on the subject-matter
of the suit. Apollodorus, in his suit against Timotheus,4 says that, as the
witness Antiphanes had neither given evidence nor taken the oath of dis-
claimer, he had instituted a suit for damages against him. It is implied
that, had he taken the oath of disclaimer, he would have been free from all
liability. This conclusion is further strengthened by the language of Pollux,
who says that a witness who refused to give testimony, or to take the oath
of disclaimer, was liable to a fine.s

Our means for judging of the effectiveness of this machinery are rather
meager. On several occasions in the Orators, witnesses are mentioned
who were likely to prove refractory, but finally yielded to a threat.® Demos-
thenes, having brought an action for damages against a witness who had
failed him at an arbitration, calls him later, when the same matter was
before a regular court. It is not distinctly stated that the witness profited
by his former experience and gave his testimony.” The tone of Demos-
thenes in one passage does not show entire confidence in the willingness
of the court to aid him in compelling the attendance of the witnesses.?

WITNESSES COMPETENT, BUT NOT COMPELLABLE

English courts do not require a witness to give evidence that will incrim-
inate himself, or, in some jurisdictions, tend to disgrace him.? Apparently
a similar rule was observed at Athens. Zschines on one occasion, in an

t Rentzsch, p. 23. 3 D. 45:60ff.; Lyc. 1:20. S Pollux 8:37.

2 D. 32:29, 30. 4D. 49:20. 6 D. 58:42 ff.; 59:84; Lyc. I:20.
7 D. 49:20. Rentzsch, p. 24, believes that the witness did testify. Cf. p. 78.
8D. 58:7. 9 Southard v. Rexford, 6 Cowen 254. Greenleaf, I, § 469d.

]
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attempt to induce a witness to testify to certain immoral relations that
had existed between himself and the defendant Timarchus in his boyhood,
says: ‘“What I have written down for you is the truth, but it is carefully
composed. I have not given a name to your relationship with the defend-
ant, nor have I put down anything that would expose a truthful witness
to any legal liability. . . . . The evidence is neither dangerous nor dis-
graceful to the witness.”*

The Athenian law of slander recognized no exception in the case of
statements made by anyone in the course of legal proceedings. Such
statements, according to English law, are privileged, if relevant.? There
is an Athenian case in which a witness in a suit afterward sued the pros-
ecutor, who had in court charged him with the murder of his own father.
To say that one was a murderer, or that he had thrown away his shield,
or to speak ill of the dead,® was actionable (dxdppyra). Naturally a witness
would be equally liable, and might properly refuse to give evidence that
would expose himself to an action for slander.4

It would seem, too, that a witness was not required to glve evidence
‘that would necessitate the breaking of an oath. Lysias admits the impos-
sibility of forcing members of the political clubs (ératpeias) to give evidence
in contravention of their oath as club members.s

An exception was allowed, too, in the case of a witness who had been
twice convicted of giving false testimony; he could refuse to appear as a
witness in any subsequent proceedings. The reason, according to Hyper-
ides, was the reluctance of the state to expose a man to the possible loss of
civic rights,® which followed a third conviction for perjury.

Still another exemption from the duty of giving evidence was perhaps
granted to young men who had just been enrolled as citizens. These young
men, during their two years of probation, did not appear in the courts either
as defendants or as plaintiffs, except in lawsuits connected with the estates
to which they had some claim. It follows from this that they probably
would not ordinarily be required to appear in court as witnesses.?

T Ksch. 1:45. * Pollock, Torts, p. 330.
3 Lys. 10:1'ff,, 9; cf. D. 20:104; Plutarch, Solon, 21; Isoc. 20:3.

4 The truth of the statement was a good defense in an action for slander. ~ Athenian
law knows nothing of the English rule, “The greater the truth, the greater the libel,”
which prevails if the aggrieved party seeks redress by means of a criminal prosecution.

s Lys. 12:43, 47; cf. Frohberger’s note, and cf. Lys. 13:21, 22. Cf. supra, p. 25,
6 Hyper., 4:12; cf. Plato, Laws, 937 B.
17 Arist., Const. of Athens, 42:5.
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Some doubt exists as to the possibility of compelling relatives of either
of the parties to testify. They were, of course, competent witnesses.
Two cases can be cited to uphold the view that they were not compellable
witnesses. The relatives of Timotheus successfully refused, on the ground
of relationship, to testify against him;* and in one of Is®us’ cases the
speaker promised to produce the arbitrators themselves to prove their
own award, if they were willing to give evidence. The proviso was added
because they were related to the defendants.? In support of these cases
we may point to the strong feeling on the part of the Greeks on the subject
of testifying against one’s own relations. To this feeling Apollodorus
appeals in his case against Stephanus, where Deinias, a witness, is com-
mended for refusing to give evidence that would be detrimental to his
kinsman, the defendant. As the witness apparently took the oath of dis-
claimer, we may fairly conclude that he knew nothing about the case.
But Apollodorus, for his own purposes, assumes that he refused to give
evidence that would be detrimental to his relative, and pretends to respect
his position. According to the view of Apollodorus, he must have taken
a false oath of disclaimer to avoid appearing as a witness. The noteworthy
point about the incident is that he trusted that the jury would approve of
the course of Deinias.? In the same strain is a previous statement that,
while perjury is deserving of severe condemnation in any case, it is all the
more reprehensible when it is against a relative.4 These cases would be
conclusive, were it not for an incident in Aphobus v. Phanus.5 Aphobus,
it is alleged by the speaker, had been forced in a previous case to give
evidence against a relative. But this is an ex parte statement, and, in the
absence of an explanation of the circumstances from the standpoint of
Aphobus, it is not wise to base any conclusion on this case,5 particularly
when there are several instances in which a litigant claimed that he could
not secure the testimony of certain witnesses because of their relationship
to his opponent. And, furthermore, the Greek feeling on the question of
relationship, so well illustrated by the remarks of Apollodorus already
cited, would scarcely tolerate the use of compulsion.

1D. 49:38. Relatives include those related by marriage (D. 45:53 ff.).
2 Ise. 2:33.

3 D. 45:56, with Sandys’ note.

4D. 45:53.

$D. 29:19 ff.

6 Cf. Platner, Vol. II, p. 218.
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CHAPTER VIII
WRITTEN AND ORAL EVIDENCE

Demosthenes states very explicitly that all evidence had to be reduced
to writing and presented to the courts in the form of affidavits.* His
language affords no clue as to the date of the law. It is plain, however,
from the speeches of the later Orators that it was in force at least from the
time of Iszus. For the earlier period there is nothing in the speeches
themselves that would suggest written evidence, even to the most attentive
reader who has no preconceived notions on the subject.? But, curiously
enough, it has generally been assumed that the evidence was regularly
reduced to writing throughout the entire period covered by the extant
speeches.

On introducing the evidence of witnesses, the predecessors of Iszus
invariably summoned the witness to come forward.3 As the clerk of the
court was accustomed to read to the jury written evidentiary matter, such
as laws and decrees, it is remarkable that the speakers never by any chance
called for the reading of the depositions, as they commonly did in the
later period, particularly when the two classes of evidence are produced
at the same time.4 It is true that, as the presence of witnesses was required
in court except in certain specified cases, a request to summon a witness
is not out of place even when his evidence was in writing; but it is remark-
able that the expression was not occasionally varied so as to apply both
to the summoning of a witness and to the reading of his evidence, as was
the case later.s Nor is there a single instance where the language is incon-
sistent with oral evidence.®

But, apart from this negative proof, drawn from the language of the
speakers, there are undoubted instances of the introduction of oral evidence.
Andocides actually questions a witness in the presence of the jury;” and

1D. 45:44; 47:48; M. S. L., p. 884.
2 M. S. L., p. 495, n. 55.

SE. g., xd\ec uot Tods udprvpas. Tods udprupas wapéfopar Cf. 7@» papriper
dxnxbdare.

4 Cf. Lys. 17:8, where the calling of witnesses and the reading of a document
are clearly differentiated by the language used: pdprupas duiy wapéfopar, drayrwe-
Goorrac 3¢ Juiv xal atral al dwoypagal.

s E. g., xal po: Tobrovs xdhes xal Tds paprvplas dvdyrwbe,

6 Maprupla is used by Lysias only twice, by Isocrates once, and in neither case
does it necessarily mean a written deposition: Lys. 4:12; 20:18; Isoc. 18:56.

7 And. 1:14.




WRITTEN AND ORAL EVIDENCE 47

throughout the speech on the Mysteries his language in bringing forward
witnesses seems quite incompatible with written depositions.* So Lysias
also used language, on some occasions, that seems to exclude the possi-
bility of written evidence.? .

It may be noted here that the practice of reducing other matters to
writing was not so prevalent in the earlier period; laws were often incor-
porated in the speech, or briefly summarized, and challenges were never
written.3

When, however, we reach the speeches of Iseus and Demosthenes,
the formulas for introducing evidence suddenly change, and the reference
to written evidence is beyond question. The earlier expressions are still
used; occasionally there is mention both of the summoning of the witness
and of the reading of the affidavit.4 This mixing of expressions is due to
the fact that, as the witness was always present in court, it is proper to
speak of summoning him. The most natural way of accounting for this
state of affairs is to assume that the law requiring evidence to be reduced to
writing was not in force during the entire period embraced by the extant
orations. It was later than 380 B. C., when the public career of Lysias
was ended, and earlier than the bulk of the speeches of Iszus.s

Written evidence is an unusual form in which to lay testimony before
a jury, and certainly the practice was not introduced without some special
objectin view. It is perhaps significant that Demosthenes speaks of written
evidence in connection with a perjury case. Evidence was written, he
said, to prevent any change being made. Possibly the practice in connec-
tion with arbitration may have suggested the easiest means of holding the
witness responsible for what he actually said. It is not necessary to sup-
pose that it was part of the law providing for the institution of proceedings

T And. 1:18: SM\éwere els Tolrous, xal paprvpeire el dAndf Néyw. 69, adrods xdhe
. . . wéxpe Tobrov drafrfoorrar xal Néfovary Buiv, &ws &» dxpododa: BolAnode. 112, kal
poc ké\a adréy, wplra udv oy Tabra el ANn6H Aéyw papripnooy.

2 Ol u@\No» 7¢ éuol eldbres xal wapayeyernuévos ols éxeivos ¥wparre dipyfoovra xal
uaprvpoorra..—Lysias 17:2.

3 Ant. 5:9, 12; And. 1:95; Lys. 4:15; 7:34; cf. Isoc. 17:53 ff., where an impor-
tant challenge is discussed; Ant. 1:6ff.; 6:24.

4 Ise. 6:11.

s There is no reference to written evidence in the first speech of Iszus, nor in the
tenth, and there is no reason why these may not have been the earliest of his speeches.
The fifth is usually regarded as the earliest speech, but it may be as late as 372 (Jebb,
Vol. I1, p. 351). Blass (Vol. II, p. 531) puts the first speech among the later solely on
the ground of the avoidance of hiatus; but, as Jebb (Vol. II, pp. 320, 328) points out,
this method of dating a speech is not entirely reliable.
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against false witnesses.” It is impossible to fix, even approximately, the
date of such an innovation; but it was probably later than the institution
of compulsory arbitration, which, in any event, was earlier than the public
career of Iseus.? When the decision of an arbitrator was made subject
to review by the higher court, written evidence was naturally reﬁuired.
The advantages of this system in facilitating proceedings for perjury would
easily account for its extension so as to include tases sent directly to trial
by the magistrate. :

The point at which the evidence was reduced to writing, according to
the generally accepted view, was at the preliminary investigation, in cases
where arbitration was not compulsory; otherwise the affidavits were filed
with the arbitrator.? ‘“Die kunstlosen Beweise aber,” says Lipsius,
““mussten in der Regel alle schriftlich zu den Acten gelegt werden und
deshalb nothwendig schon bei der Anakrisis vorkommen.””* And in a
later chapter he remarks: “Der Ausdruck ‘eine Schrift in den Echinos
legen’ so viel bedeutet als ‘sie in der Anakrisis zu den Acten bringen.’”’s
Dr. Sandys has challenged this view, on the ground that &xives, the official
evidence box, is never associated with the dwdxpiois by Aristotle, or by
any one of the lexicographers or scholiasts.. Nor is there in the Orators a
single indubitable example of &xivos, except in connection with arbitration.6
A careful examination of all the passages in which the technical words
used in connection with the filing of documents with an arbitrator occur,
fails to disclose a single instance in which these words are connected with
the dvdxpuwois. In several cases they are distinctly connected with an
arbitration.? Of the other cases, all but one are known to have come
before an arbitrator.2 One case only contains no indication of a public
arbitration, but it belongs to the class of cases which were subject to arbi-
tration. These cases then afford no support to the view that documents
were filed at the preliminary investigation; for it is admitted that where

1 D. 45:54; cf. Arist., Politics, 1274b, where we have “denunciation” (éwxloxmpis)
attributed to Charondas as something new; cf. Bentley, Dissertations, p. 372.

2 See Daremberg and Saglio, Dict. des antig., s. v. Surnral.

3 Arist., Const. of Athens, 52:3.

4M.S. L., p. 867. s M. S. L., p: gog.

6 Arist., Const. of Athens, 53:2; note p. 190 of Sandys’ edition.

7 D. 45:8, 17, 20, 31, §57; 49:19.

8 D. 27:51, §4; 28:1; cf. 29:58, which shows that there was a public arbitration;
D. 39:17; a comparison of 22 and 37 ff., shows that there was a public arbitration;
D. 40:21, 28, §8; cf. 16 and 17 with Sandys’ note; D. 47:16; cf. 5; D. 54:37.

9 D. 48:48; cf. Arist., Const. of Athens, 53:2.
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arbitration was compulsory, the preliminary investigation was conducted
by the arbitrator, and no documents were filed with the magistrate.”

The word ufBdA\w is so constantly associated with the inclosing of
documents in the evidence boxes that it became a technical word for the
filing of evidentiary matter, and was so understood without the use of
&ivos.* What has usually been regarded as a mere variation is the use of
xarefd\\e in Chrysippus v. Phormio.3 There was no arbitration in this
case, which was one of the monthly suits.4 Is it not possible that the
speaker intentionally changed his phraseology to avoid a word which, even
when standing alone, would naturally suggest filing with an arbitrator,
and used one more appropriate to the action of simply depositing a docu-
ment with a court official ?

Suidas distinguishes two kinds of dvdxpiois. The usual form was a
simple inquiry into the details of the case, to determine whether under the
circumstances an action would lie. If the magistrate decided that he
had jurisdiction, and no objection was raised by the defendant, the case
went on in the usual way. Ordinarily there was no need of evidence.
The pleadings in the case and the answers of the parties themselves would
furnish abundant data to enable him to decide the questions that would
come up at this stage of the proceedings.5 If, however, the defendant
raised objections and resorted to a special plea (wapaypadni or Swpaprvpia),
the scope of the inquiry was enlarged, and some additional data in the
way of the evidence of witnesses might be required.® There is nothing,
however, in the nature of the proceeding, as set forth by the Orators and
lexicographers, to lead one to suppose that the entire body of evidence,
or any considerable portion of it, was ever produced at the preliminary
investigation.

Iszus presents an instructive picture of the proceedings at an dvdxptos.”
The object was simply to find out whether the defendant, who had resorted
to a dapaprvpla, could make out a prima facie case. Apparently the
statements of the parties, either volunteered or elicited by questions either
of the magistrate or of the opponent, backed by the authority of the magis-
trate,® constituted in this case the sole evidence before the court. It is
true that the plaintiff demanded that witnesses should be produced, but

t M. S. L., p. 825. 2 D. g0:21. 3D. 34:46.

4 Arist., Const of Athens, 52 and 59:5.

s These various questions have been set forth by Caillemer, Daremberg and
Saglio, Dict. des antiq., s. v.

6 Suidas, s. v. drdxpegis and 3lxns drdxpusis.

7Isee. 6:12 ff. 8 Cf. D. 46:10.
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the demand was rejected by the defendants. In fact, the object of the
speaker in telling the jury what took place at the preliminary investigation
was to show that at that time the defendants failed to produce any evidence
to support their case.

A passage in Demosthenes throws some further light on the nature of
the preliminary investigation. The plaintiff in Callistratus v. Olym-
piodorus—a case which arose out of a former suit in which the present
parties were codefendants—in giving an account of the earlier litigation,
says that after the dwdxpiois he and Olympiodorus found themselves
totally unprepared to go on with the trial, and cast about for some excuse
for delay to enable them to prepare their case.* This excuse, however,
was not accepted, and the case went against them by default. Now, if
all the evidence had been put in at the dwixpiois the preparation of the case
for argument would have been a comparatively simple matter. For the
plan of defense must have been determined and outlined before the evidence
could be arranged and produced. It is inconceivable that a man who
had all his documents and affidavits ready, and had the grasp of the case
necessary for their preparation, would have risked the loss of his case by
trying to have it postponed in order to allow more time for preparation.

An even more convincing instance is afforded by Apollodorus v. Arethu-
sius—a criminal prosecution for false witness to a writ of summons (ypagy)
yevdoxAyrelas). After the preliminary investigation, Apollodorus was
assaulted by the defendant one evening as he was returning to the city
from the Pireus. A few days afterward the case came up for trial, and this
assault was proved to the satisfaction of the jurors, who wished, owing to
this and other aggravating circumstances, to inflict the death penalty.
It is barely possible that he produced no evidence of this assault; but those
who had come to his rescue were available, and without their testimony
the jury would scarcely have proposed to inflict so severe a penalty.?

Apart from these instances, the Orators pay but slight attention to the
proceedings at the preliminary investigation. Little is said about evidence,
and we never hear of a witness as being present. Indeed, apart from an
ineffectual demand for the production of witnesses, and two challenges
to produce slaves, evidence is never mentioned.® It is perhaps not a matter
of accident that, while the swearing of witnesses is occasionally mentioned
in connection with an arbitration, nothing is said of witnesses’ oaths at a
preliminary hearing.4 Furthermore, it is remarkable that, while Aristotle

1 D. 48:23. 2 D. 53:15-17.

3Ise. 6:15; D. 47:5; 53:32.

4D. 45:58; 54:26; cf. Arist. Const. of Athens, 55:5.
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and the lexicographers all mention written depositions in their discussions
of arbitrations, there is nowhere a hint of filing documents at the pre-
liminary hearing. Nor is there in the popular conception of a preliminary
hearing any trace of its being connected with the filing of documents.
It is regarded as an inquiry conducted by means of question and answer.*

“The question arises here as to the time when affidavits were filed in
cases not subject to arbitration; for they were all in the hands of the clerk
on the day of the trial.

Coming to the speeches themselves, we find several instances of evidence
being introduced in court that had not been brought out at any previous
hearing of the case. Witnesses were frequently unwilling to give evidence,
either because they were hostile to, or related to, one or other of the parties,
or because they were afraid of exposing themselves to ridicule.? In these
cases we see that the speaker had no assurance that his witness would
accept the deposition. This means, of course, that this evidence had not
been produced at any preliminary hearing of the case. It is impossible
to say in how many other cases the same thing occurred, for there was no
need of mentioning it except when the speaker was not sure of his witness.
Reluctant witnesses are called upon for the first time to testify or take an
oath of disclaimer in court in two perjury cases;3 in two cases involving
claims to an inheritance;* in an appeal from the decision of a deme regard-
ing the status of a citizen;5 and in four public prosecutions.® Now, if
these depositions were produced for the first time? at the trial, there could
have been no arbitration in any of the cases.

But an attempt has been made to reconcile these cases with the supposed
rule requiring all evidence to be filed at a preliminary hearing of the case,
by assuming that where a witness did not present himself at the preliminary
hearing or arbitration for any reason, an affidavit was still put in, though
unacknowledged by him.#2 Such depositions could not be used by the
presiding official as a basis for his decision and are really not evidence.
Not only, however, is there no direct proof of such a practice, but there is
actually a case in which it is distinctly stated that an affidavit of an absent
witness was not filed before the arbitrator. The plaintiff in Apollodorus
v. Timotheus complains that he was unable to put in a certain affidavit

1 Xen., Sympos., 5:2.

3D. 57:14; Ise. 2:33; Asch,, I, 45 ff.

3 D. 45:60; Ise. 2:33. 4 Ise. 8:42; 9:18. sD. 57:14.

6D.DeF. L., 176; 59:28, 84; 58:7; Zsch. 1:45.f.

7 Arist., Const. of Athens, 53:2; cf. Hubert, p. 38.

8 Kennedy in Didl. of Antigq., s. v. “Martyria.”
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in the evidence box, owing to the absence of the witness.* Furthermore,
indications are not wanting that litigants did not always know just what
evidence their opponents would produce. Obviously in these cases the
depositions had not been filed at a preliminary hearing.?

Our authorities, then, contain no trace of a rule requiring evidence to
be filed in writing at the dwixpiois. Indeed, not a few incidents in the
speeches can be satisfactorily explained only by supposing that depositions
could be deposited with the clerk of the court at any time before they were
required to be read.s

ARBITRATOR

Before going to law at all, or at any time during the progress of a suit,
an agreement to submit differences to private arbitrators was in order.4
The proceedings were entirely informal. Evidence was not reduced to
writing. Women regularly appeared as witnesses. The decision of the
arbitrators could be proved by the production of their written award, or
by their own evidence before the jury, or by the evidence of anyone who
was present at the sessions.$

But the majority of private suits were sent to a public arbitrator.6
The proceedings were less formal than those of a regular court.” If a
party failed to appear, the decision was given against him. The arbitrator,
like the investigating magistrate, conducted the inquiry by means of
questions addressed to the parties regarding the details of the case;# and
we find the parties freely exercising their right to question each other.?
These cross-examinations often surprised a litigant into making an admission
that was afterward used before the jury to his disadvantage, and frequently
disclosed many of the arguments he would rely upon in case of an appeal.r®

Witnesses, upon being summoned, had to appear before the arbitrator.r*
Either party might swear his opponent’s witnesses, if he chose.*? Asa

1D. 49:19 ff.

2 Isz. 10:23: Gore &y éxl Tolror 70» Noyor xaTagetyy xal udprupas wapéynrar os
Subfero éxeivos x. 7. \. Cf.Isee. 5:4; 6:64; 9:9. These cases are clearly different
from those in which a speaker challenges anyone to come forward and give evidence
to the contrary, e. g. D. 57:61.

3 Asch., 1:45, where the language conveys the impression that he produced the
document for the first time in the court.

4 Hubert, pp. 8 ff. 9 D. 49:55; cf. 46:10.

sD. 36:16; 59:71; 43:31; cf. 52:16. 10 D. 49:31, 34; 41:I2.

6 Arist., Const. of Athens, 53:2. 12 D. 29:20; 49:19.

7 Hubert, p. 43. 12 D. 45:57; 54:26; cf. p. 76.

8D. 27:50 ff.
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rule, the witness was asked to subscribe to an affidavit prepared before-
hand.* If he refused to subscribe to any particular fact contained in the
written deposition, it could be amended to suit him;? but if he knew nothing
at all about the matter, he could take an oath of disclaimer (éwpocia),
and be relieved from the obligation of attendance in court afterward.
Depositions were also prepared at the hearing.3 This was the regular
practice in the case of challenges delivered during a session.4 If a chal-
lenge were accepted, the session could be adjourned to enable the parties to
comply with its provisions.5 An official list of witnesses was probably kept.6

Laws, challenges, and documentary evidence of all kinds had to be filed
with the arbitrator, and inclosed in the official evidence box of the party
who produced them. After these boxes had been sealed, the case was
closed, and no further evidence could, as a rule, be introduced in case of
an appeal.” Along with the pleadings in the case and the evidence, the
arbitrator filed his own decision.®

Some, relying on a passage in Iszus, have supposed that the arbitrator
made a memorandum of the statements and answers of the parties them-
selves, which was called dwdxpiois;® but an examination of two passages
in Demosthenes puts an entirely different complexion upon the passage
in Iseus. Demosthenes had an dwdxpwois of Aphobus read in court, in
which he admitted the existence of a will made by the father of Demos-
thenes, together with the evidence of witnesses who had heard the answers
of both Aphobus and his fellow-guardians given either at the dvdxpiots or
at the arbitration.’> Had the d=dxpiwois been reduced to writing by the
magistrate, no verifying witnesses would have been required.’* In the
third speech against Aphobus dmdxpiois is somewhat loosely used of the
evidence of a witness who deposed to an answer of Aphobus before the
public arbitrator.** To corroborate the witness, Demosthenes had taken
the precaution to have a slave on hand to take down the answers of Apho-
bus.?3 This slave he afterward offered for examination. There can be
no doubt that in both cases the answers were taken down at the instance
of Demosthenes, and produced by him in court in one case as a separate
document verified by evidence, and incorporated with the verifying affidavit
in the other. ’

1 D. 46:11. 2 D. 45:87. 3 D. 29:20; 54:26. 4D. 46:11; 29:20.
sD. 54:27. 6 D. 29:15; cf. D. §4:31. 1D. 39:17.

8 Arist., Const. of Athens, 53:2. See p. 55 for full discussion of the exceptions.
o M. S. L., p. 9o3; Platner, Vol. I, p. 133; Scheibe, Iseus, Index, s. v. dxécpiges.
10 D. 27:42; cf. Kennedy’s note, Dem. V: 103.

12 D, 27:41. 11 D. 29:10, 31, 59. 13 D. 29:11.
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CHAPTER IX
EVIDENCE IN COURT

The method of presenting evidence to the jury was determined largely
by rhetorical considerations.* The affidavits and other documents were
read by the clerk of the court when called for. On one occasion the
speaker, after calling for a document, remarks: ‘“Look carefully. It
ought to be there somewhere;” and while the clerk is looking for it, he
continues his speech.? This may have been a device arranged in advance
to give the impression that the further eulogy bestowed upon Chabrias
was extemporaneous. Lysias excuses the introduction of witnesses who,
in view of the jury’s complete knowledge of the subject, might be deemed
unnecessary, by saying that he needed a rest. Evidence was sometimes
introduced without any mention being made of it in the speech.4 On the
other hand, at times not all the evidence that was prepared was read in
court.s Demosthenes in his speech against Meidias® called for the first
affidavit of a witness; but there is no mention of the second. It may
have been omitted altogether, or introduced without specific mention.
Documents were sometimes read in sections with a running commentary,’
or the whole document was repeated later in the same speech.! Demos-
thenes has the entire evidence read again in the second speech against
Aphobus.* In Androcles v. Lacritus depositions are read which were
drawn up with a view to a lawsuit against another person connected with
the same subject-matter.*> And evidence used in one case may be pro-
duced in another.”* A summary of the evidence to be given may precede
the reading of the deposition, or the chief points may be indicated after
the reading;'* but the general practice was to introduce the reading of
evidence with some brief remark, such as: ‘I shall produce evidence of
these matters;”’ ‘To show that I am telling the truth, read the evidence;”
““Call me witnesses of these things.” A perusal of a speech will indicate
pretty accurately the nature of the evidence offered, if not the actual con-
tents of the affidavits, as is shown by the numerous forgeries of affidavits
scattered throughout the speeches of Demosthenes, the contents of which

t See Léon Moy, Etude sur les plaidoyers d'Isée, pp. 54 ff.

2 D. 20:84. 3 Lys. 12:61.

4 Blass, III, 1. 232; Guggenheim, p. 41. s D. 42:26.

6 D. 21:21. 7D. 45:25; And. 1:47. 8D. 35:37. oD. 28:11 ff.
10 D, 35:20; Blass, III, 1. 563, n. 2. 12 Jsee, 379, I1.

12 D, 44:44; Lys. 31:14; Ise. 1:15; D. 37:9.
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can in many cases be shown to have been drawn from the speech itself.*
Nevertheless, they have some value as indicating what later writers sup-
posed the usual form of such affidavits to be; and the well-known persist-
ence of legal forms makes it almost certain that the forms are substantially
the same as those used in the time of the Orators.

Several affidavits have been preserved in the body? of a speech to which
the spurious depositions bear a more or less close resemblance. The usual
affidavit was a mere statement that the witness was cognizant of a single
definite fact; but, if we may judge by the forgeries, many were com-
paratively diffuse. The names of plaintiff and defendant were recited,
and the means the witnesses had for knowing about the transactions in
question, such as his relationship to the party for whom the testimony
is given, or his presence at the transaction.

A number of witnesses frequently subscribed to the same affidavit.
A deposition was usually confined to a single fact, and so one witness
might be called upon to make more than one deposition in the same case.3
When a deposition was read, the witness was required to go forward and
acknowledge it as his own.4

The rule that forbade the production of documents or depositions after
the case was closed by the arbitrator could be waived by consent of the
parties. A common example is a challenge to produce a slave or a docu-
ment.S If the challenge was accepted, the evidence was admissible.
Another instance of the waiving of the rule is where the speaker, in order
to make his statements more impressive, challenges anyone to come forward
and give evidence to the contrary.6

It is obvious also that the court had power to authorize the introduction
of new evidence.” Evidence respecting events that occurred subsequently
to the arbitration could probably not be produced except by consent of
one’s opponents or by permission of the courts;# but nothmg prevented
the speaker from adverting to such matters.®

A question arises in respect to the proceedings before the arbitrator.
The plaintiff in Ariston v. Conon brings witnesses to show that Conon’s
conduct at the arbitration was vexatious; and evidence is also brought to

* For the literature on this subject see Blass, III, 1. 467.

3D.29:31; 54:31. 3D. g4:10, 12.

4D. 47:3; Isoc. 17:14. An exception was allowed when the witness was ill or
abroad; see p. 25.

sD. 47:16; 48:50. 3 D. 39:17.

6 Cf. Lys. 20:11; D. 57:61. 9 D. 39:37, 38.

1 Zsch. 2:126; D. §7:6s, 67.
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establish the answers of the parties before the arbitrator.? As the arbi-
trator himself was aware of these matters there was no need of evidence
regarding them to be produced at the arbitration. Such testimony
was in all probability exempt from the rule limiting the evidence to the
documents filed with the arbitrator.

The case of the witness Antiphanes, mentioned in Apollodorus v.
Timotheus, presents some difficulty. He had failed to appear at the arbitra-
tion. Consequently, the plaintiff was unable to file his evidence. Both
a suit for failure to testify and a suit for damages were instituted. When
the original case came up for trial, the plaintiff proposed to call Antiphanes
to give evidence.? If, as Rentzsch3 believes, he gave evidence, we must
suppose that the fact that legal proceedings had been instituted against
the witness enabled the plaintiff to introduce the evidence, although it
had not been previously filed. But no rule can be confidently deduced
from the passage.

Down to the time of Is®us, as we have seen, oral evidence was the rule.
Andocides, however, not only introduces oral evidence, but actually elicits
it by question and answer in the case of one witness.# Volkmann compares
this with the practice of addressing questions to an opponent in court:s
but the practice is rather the outcome of the regular oral evidence than
the extension of the public examination of an opponent. Diffuseness and
lack of definiteness are apt to characterize the evidence of one who is
allowed to tell his own story. It is not surprising that Andocides seized
upon the only means of correcting this defect. The wonder is that the
practice did not become general.

Another kind of oral evidence recognized by law consists of the answers
of a suitor to the questions of an opponent. The law required that all
these questions be answered.® This, of course, has reference to the regular
judicial hearings of a case, preliminary investigation,” arbitration,® and
trial. Where a party to a suit was surprised into a damaging admission
in the presence of his opponent, or of someone friendly to him outside of
the court, it was the regular practice to have witnesses testify to these

1 D. 29:10; 49:34.

1 D. 49:20: d{id adrdr drafdrra elwely évarrior Spdr Swpordueror xpdror piv el
$3dveser Tuobby xMas Spaxuds, Sebrepor 8’ el wapd Toi warpds Plwwos dréafe rodro
75 dpybpuor.

3 Rentzsch, p. 24. There is no indication that the witness did testify, and the
word a£:@ suggests a challenge quite as much as a demand (cf. D. 48:48, 50).

4 And. 1:14.

s Volkmann, Rhet., p. 189. 6 D. 46:10. 7 Cf. p. 49. 8 Cf. p. 52.
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admissions, though the evidence was really hearsay.® But there was no
provision for the examination of an opponent on certain specific points,
such as is known in English law as examination for discovery. There
was, indeed, no need of such a provision, as any question could be put at
the preliminary investigation or arbitration; and the magistrate had the
power of insisting upon an answer.? At the trial he could not be a witness
in his own behalf, except in so far as his speech could be considered evidence.
But when questioned in court he virtually became a witness for his opponent.
Technically, however, his answers were not evidence, nor was he, so far
as we know, liable for perjury.

Lysias is the only orator who availed himself of the privilege of ques-
tioning his opponent before the jury. He questions Eratosthenes, whom
he was prosecuting for the murder of his brother. He first apologizes
for speaking to such a man, and abruptly orders him to come forward:
‘““Come up here and answer my questions.” And so in the other cases
he speaks as if he were availing himself of an indisputable right. The
answers are always admissions, which in two cases are coupled with an
excuse.4 Several examples of imaginary questions and dialogues with
opponents occur in other orators, and some are quite effective as rhetorical
devices.S Andocides introduces a supposititious case, in which he pictures
himself as being examined by one of the Thirty. So Plato represents
Socrates as questioning Meletus.? Perhaps the most effective interrogation
is found in Deinarchus.® Lysias makes particularly good use of the
admission of the corn-dealers by treating it as a confession and demanding
a conviction.

We can only conjecture why the practice fell into disuse after the time
of Lysias. Possibly the disadvantages attending it outweighed any advan-
tage to be gained from it. The admissions could be secured more safely
at the preliminary examination, for there was always the danger that the
opponent would boldly resort to falsehood. This would be a serious
rebuff, even if it could easily be shown that the answers were not true.
Lysias suggests this possibility, and cleverly guards against it by saying:
‘I don’t fancy you will deny what you did in presence of all the Athenians.”?

: Cf. p. 24. 2 Ise. 6:12. 3 Lys. 12:24.

4 Lys. 12:25; he acknowledges the murder, but claims he was obliged to do it.
Lys. 22:5; the excuse for breaking the law is the orders of grain inspectors.

s D. 29:41: “Which of the witnesses did you prosecute for perjury? Tell me.
But you can’t”; 39:30; 37:57; Ise. x1:s5.

6 And. 1:101. 7 Plato, Apdl., 24 D.

8 Dein. 1:83. Cf. Volkmann, pp. 189, 190. ¢ Lys. 13:32.
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- And Demosthenes on one occasion says: ‘I would gladly question Theo-
crines, if he would answer me truly.”* However successful the examina-
tion was, nothing was proved that could not otherwise be proved.?

It will be convenient to mention at this point the matter of cross-exami-
nation of witnesses, though neither Lysias’ questions to his opponents nor
Andocides’ examination of the witness are instances of cross-examination.
Cross-examination in English law is used of the questions put to the
witnesses on the other side, confined to matters dealt with in the exami-
pation in chief. Of this most effective method of confounding the wit-
nesses of an adversary Greek practice knows nothing. There was an
opportunity for it at the arbitration, or at the preliminary examination if
the witness was present. But as no reference to it occurs, we may conclude
that it was not customary to question an opponent’s witness.

The questions which a juryman was allowed to address to the litigants
might approximate very closely a regular cross-examination. Not only
do the speakers ask the jury to indicate whether the explanations regarding
a certain point have been sufficient,3 and offer to call more advocates if
they desire it,4 but they are ever ready to suggest telling questions to be
put to their opponents by the jury.s It is impossible to determine to what
extent they availed themselves of their privilege of putting questions to
the litigants, or how effective their questions were in exposing falsehood
or forcing admissions. Neither do we know whether the jurymen stood
up and asked their questions, as Andocides suggests, or interrupted the
speaker unceremoniously, as Demosthenes bids them do.” But whether
the questions took the form of a cross-examination or were mere interrup-
tions, they constituted a danger against which a speaker must be prepared.
There was, however, so far as we know, no legal obligation to answer
these questions,® but few would have the hardihood to refuse.

CHAPTER X

PROOF OF LAWS, OFFICIAL RECORDS, AND PRIVATE DOCUMENTS

LAWS
It is misleading to say that, if a speaker wished to use a law before the
court, he had to make a copy and have it read by the clerk.® Antiphon
nowhere has an extract from a law read; he either assumes a knowledge
t D. 58:45; cf. 39:30. 4D. 34:52. 7D. 41:17; 43:33-
s Lys. 13:32. s D. 35:43; 36:34- 8 Cf. D. 40:47.
3 And. 1:33. 6 And. 1:70; cf. D. 40:54. o M. S. L., p. 867.
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of the law,* or refers in a very general way to some of jts provisions.?
Andocides usually has the clerk read the laws, but he sometimes follows
the practice of Antiphon.3 As a rule, the source of the law is not indicated.4
It probably seemed needless to cite authority for laws .which were access-
ible to all.s* This was particularly the case after the revision of the laws
on the restoration of the democracy in 403 B. C. The revised laws were
for the most part posted on the walls of the orod Bacilews, where anyone
who wished could read them.® Those that referred to murder were set
up on the Areopagus.” Some were never set up anywhere, but kept in
the Metroon.® .

Only written laws could be cited after 403.9 ‘“The unwritten laws in
accordance with which the Eumolpide expounded” constituted an excep-
tion; but it seems that the Eumolpide alone had the privilege of expound-
ing’® them. Neither does this provision apply to the unwritten laws
discussed by Aristotle.”* No mention is made of procuring official copies
of laws. When Lysias says that Nicomachus** doled out laws to contend-
ing parties like a steward, he must be understood as speaking of an excep-
tional circumstance. The penalty for citing a law that did not exist was
death.™s :

In quoting laws, even when the exact words are purported to be given,
it is probable that the speaker allowed himself considerable latitude in the
way of omissions and transpositions; it was sufficient if the quotation
was not materially different from the original law. A comparison of the
law of Dracon respecting murder, cited by Demosthenes in the speech
against Macartatus, with the original law, as deciphered by Kéhler in
1867, shows that Demosthenes took considerable liberty with the text in
order to group together those parts of the law that were calculated to
elucidate the point he was arguing.’4 While the comparison establishes
beyond reasonable doubt the authenticity of this particular law, it goes
a long way to confirm confidence in the genuineness of other laws quoted
in the manuscripts of the different speeches.zs

* Apt. 5:9; I:29. 7 Ant. §:12, 48. 3 And. 1:95.
4D. 35:51; 36:24ff.; 38:17; Lys. 10:14; Is@. 3:38; but cf. And. 1:95; Lys.
6:15; D. 20:128; §8:56; 59:76.
s D. 20:93; 47:71. 6 And. 1:83 f.
s 1D. 47:71; Lys. 6:15. 8 M. S. L., p. 868. 9 And. 1:85.
1o Lys. 6:9; And. 1:115, 116, with Marchand’s note.
1t Arist., Rhet., 1:15, 3 fl. 12 Lys. 30:3. 53 D. 26:24; cf. M. S. L., p. 867.
14 Kdhler, Hermes, II (1867), p. 27. Dittenberger, Sylloges, No. 53.

ts Cf. Dareste, Les plaidoyers civils de Demosthéne, Vol. I1, p. 26; cf. Barrilleau,
Des sources du droit grec, p. 8.




60 EVIDENCE IN ATHENIAN COURTS

COURT RECORDS

Pleadings of former legal proceedings are read in court without any
attempt to establish their authenticity. There is no indication that they
had an official source,® though we are told that the indictment of Socrates
was preserved in the Metroon.® Each party to the suit had copies of the
pleadings of his opponents, which must have been obtained originally
from the office of the magistrate before whom the suit began. Thus in a
subsequent suit between the same parties or their heirss these pleadings
could be produced without application to a magistrate. The risk of
prompt exposure of anything in the nature of a forgery would be so great
as to insure that the pleadings cited would be correct. It was not the
practice to make use of judicial records, and there is reason to doubt if
there were any adequate means for recording the verdicts of the courts.
Where, however, a man was condemned to pay a fine to the state, his name
was registered as a public debtor.4 Andocides has the clerk read a list of
those who were condemned in connection with the profanation of the
Mysteries and the mutilation of the Herma. These lists are verified in one
case by the evidence of one who was officially connected with the investiga-
tion; in another, by an appeal to the knowledge of the jury; in a third, by
a challenge to any one of the persons so condemned to come forward and
disprove his statements.5 In fact, if there were complete official records,
the charge that Andocides was himself an informer could have been defin-
itely established or refuted by a simple reference to the records. Lysias
gives a similar list.5 The previous examination of Agoratus may have
established its correctness. Thus, in proving anything connected with
judicial proceedings, persons who were present could testify,” or the officials
th-mselves could be summoned,? or an appeal to the knowledge of the jury
could be made.? Reference is occasionally made to the failure of a liti-
gant to get a fifth part of the votes. This would be indicated by the judg-
ment. The exact number of votes by which a party gained or lost a suit
is occasionally given. There is nothing to lead us to suppose that there was
an official source for the information, but as the result of the vote was always
announced by the herald, it was known to a large number of people.r®

1 D. 38:15; 34:16, 17; cf. Volkmann, pp. 180 ff.

2 Favorinus in Frag. hist. Graec., Vol. 111, p. 578, 5; cf. Schanz, Plato’s Apdl.,
pp. 12 ff.

3D. 38:15. 4D. 58:50. sAnd. 1:13ff, 35. . 6Lys. 13:38.
7 Lys. 23:14; D. 53:18; 30:32.
8 Lys. 17:8. 9 Ant. 6:38.

10 Isee. 3:37; D. 21:75; Arist. Const. of Athens, col. 35, ll. 31 ff.
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OFFICIAL REGISTERS

Official registers could probably be produced in court. Demosthenes,
in giving a rough estimate of the amount of grain imported from the Pon us,
says that the exact amount could be ascertained by an inspection of the
register of the corn-inspectors.! In Chrysippus v. Phormio he makes
use of the books of the customs officers, but his language leaves it uncertain
whether the register itself was produced, or simply an extract with a depo-
sition showing that it was correct.® Lysias attacks the official cavalry
register of the Thirty as inaccurate, and claims that a list in the hands of
the phylarchs is more accurate. Witnesses are brought to prove that
the name of Mantitheus is not in the latter list.3 As the evidence from these
lists was negative, an extract would not serve the purpose. In a claim
against the state for confiscated property of one indebted to the defendant,
the official schedules of the property are read in court.4

It would seem that there was no settled practice in regard to official
papers. If the originals could not conveniently be produced, copies or
extracts, verified possibly by the evidence of the officials, were employed.
The evidence of persons who had inspected them was also allowed.s

PROVING THE EXECUTION AND CONTENTS OF PRIVATE DOCUMENTS

Private documents, as distinguished from official documents and court
records, comprised among others, contracts, wills, account-books, and
letters. These are not to be confused with matters which were reduced
to writing in order to be read in court, such as laws, oaths, oracles, chal-
lenges, and lists of liturgies.” There is no apparent uniformity in the
means employed in proving the contents of a document. Sometimes the
original instrument was produced. This was the usual practice where
it was desired to prove the contents of a will. Occasional instances are
found where the evidence of the depositee alone was deemed sufficient to
prove the authenticity of the will produced;® and very frequently no better
evidence was forthcoming, as testators did not always read the contents
of the will to the witnesses.? Thus the evidence of the ordinary witness

t D. 20:39.

2 D. 34:7: Aafe 8% xal THr 7d» werryroaToNyywr droypadhy xal Tds papruplas; cf.
D. 58:8.

3 Lys. 16:6 ff. 4 Lys. 17:4, 9.

s Modern practice in proving official documents is largely regulated by statute law,

6 Isoc. 17:52; D., De Cor., 39, 78; Lys. 20:27; D. 59:78; 48:48; 36:19 fi.

7 Lys. 19:57; D. 30:36; 22:23; 21:130.

8D. 45:17; Is®. 9:24. 9 Ise. 4:12 ff.
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could prove nothing beyond the fact that a will had been made. Never-
theless, several of the wills that are met with in the Orators were accom-
panied by the evidence of the witnesses alone, unless the depositee was
treated as a witness.* Wills that were sealed afforded exceptional oppor-
tunities for ‘establishing their genuineness. Seals might be affixed either
by the testator himself or by his executor after his decease.?

Only one case is found where a copy of the will was submitted to the
jury. Phormio offered a copy, rather than the original, for the purpose
of entrapping the plaintiff, Apollodorus, into acknowledging as his father’s
will 2 document which, he maintained, was a forgery. Possibly the
defendant resorted to this challenge because, owing to the death of the origi-
nal depositee, he would have had difficulty in establishing the genuineness
of the document, which he claimed was the will.3 Provisions in wills
were proved also by the evidence of those who knew the contents.4 There
is abundant evidence that it was comparatively easy to have a false will
accepted. as genuine.S

As in the case of wills, so in the case of other documents, various ways
of proving the contents were adopted. Examples occur where the document
is accompanied by the evidence of both witnesses and depositee.® But
less elaborate proof was usually deemed sufficient. No great importance
was attached to the production of the original document, as is seen in the
case of Callistratus v. Olympiodorus, where the plaintiff challenged his
opponent to have copies of the contract submitted to the court. He might
as well have insisted on the production of the original.? As the challenge
was refused, Callistratus, in order to prove the terms of the contract, was
obliged to resort to other means, consisting of his own statements and the
evidence of the depositee.8

Nor was the use of this and similar kinds of secondary evidence excep-
tional, although its obvious unfairness under certain circumstances has not
escaped notice. The law, it is true, nowhere made any regulations regard-
ing the use of secondary evidence of documents, but Demosthenes suggests
a limitation which may well have found favor in the eyes of the jury, owing
to its evident fairness. The facts of the case are briefly these: Two for-

1 Jsee. 3:56; 6:7; cf. g:12. 3D. 36:7; 45:17f.

3 D. 28:5; 45:17. 4 D. 27:43; 41:6, 17 f.

s Isz. 5:6 ff., where the same person claimed under two different wills, both of
which were proved to be false.

6D. 35:10 ff. 7 D. 48:48.

8D. 48:11; cf. Is. 5:2, 25, where a contract, partly written and partly oral,
was proved by depositions.
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eigners, Parmeno and Apaturius, had agreed to refer certain matters in
dispute between them to arbitration. During the sittings of the arbi-
trators a dispute as to the terms of the reference arose. Parmeno called for
the contract. The depositee appeared and asserted that it was lost. In
spite of Parmeno’s protest against Apaturius’ interpretation of the contract,
the decision was given against him. Apaturius now proceeded against
the plaintiff in the present suit, as surety of Parmeno, to recover the amount
of the award. The plaintiff denied that he was named in the contract
as surety, and entered a special plea on the ground that there was no con-
tract between them. But the defendant, though relying entirely upon
the contract between himself and Parmeno, did not produce it. To prove
its terms, he relied upon his own assertions* and upon the evidence of the
depositee of the contract.? The gist of the argument on this point was
that, since the articles of agreement, which were constructively in the
possession of Apaturius, and certainly beyond the control of the plaintiff,
had been lost, or rather suppressed, by the defendant in collusion with
the depositee, he ought not to be allowed to give secondary evidence of
the contents.3 Unfortunately, we do not know the result of the suit.
We can only conjecture that a litigant who appealed to a document which
he had wrongfully suppressed laid himself open to a telling attack and
materially lessened his chances of success.

The purport of the evidence of a depositee in connection with the pro- -
duction of what appears to be an original document is worthy of notice.
- In Androcles v. Lacritus,4 the actual affidavit is inserted. The chief point
in the deposition is that the document is still in possession of the depositee.
The question of the genuineness of this document need not trouble us here,
though the balance of opinion is in favor of its authenticity,s since we can
glean from the text of another speech that evidence to the same effect was
submitted to the jury.® One can see how such evidence could be given
at the arbitration, where the document was handed over to be put on file, -
but it was far from the truth at the time of a subsequent trial. Perhaps
the most natural explanation of this anomaly is to assume that it was under-
stood that the evidence referred to the time of arbitration and not to the
time of the trial. Tt is just possible, however, that in these cases an admitted
copy was introduced by the co-operation of both parties, both of whom
would in most cases desire to have the instrument before the court. This
would explain why Callistratus in the first instance asked for a copy rather
than the original.?

tD. 33:35 fl. * D. 33:38. s D. 33:37-8. 4D. 35:14.

S See Sandys’ note on the passage. 6 D. 41:8-10, 21. 7 D. 48:48.
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Considering, then, the small importance attached to the production
of original documents, we are not surprised to find that scarcely any pro-
vision was made for securing documentary evidence by process of law.
If a document belonged absolutely to a man, he could secure it from the
bailee, whether he was a regular depositee or one who had impreperly
securéd possession of it, by summoning him to produce it at a certain time
and place. If the demand were refused, resort could be had to a dixy
els dudaviv xardoraow.” There is no instance of evidentiary matter
being recovered in this way, though we can see no reason why recourse
was not had to this means in a case in Lysias. The guardian, Diogeiton,
had through false pretenses secured from the widow of the testator a
duplicate copy of the will under which he acted. The document would
have been of great service in establishing the amount of property claimed
by the wards, and yet there was no attempt made to regain possession of it.?

As to the means at the disposal of a ward who desired to compel the
production of a will in the hands of his guardians, our authorities leave
us in considerable doubt. Demosthenes asserts that, if the will came into
the hands of the executors, it was their duty to seal it in presence of the
witnesses, that it might be preserved intact and be available in case of dis-
pute; but, if the will was already in the custody of a depositee, they were
to call upon him to produce it in any subsequent litigation. It is sig-
nificant, however, that in neither of these suits was the actual will produced.
A copy was offered in one case, and some business papers in the other.3
How far the guardians’ action in these cases could be construed into a
compliance with the law it is difficult to decide. For in neither case did
the plaintiff go beyond a protest. Taking these cases together with the
Diogeiton case in Lysias, already mentioned,4 we may assume that the
guardian could not be compelled to produce a will. On the distribution
of the property the business papers of the deceased went to the heirs.s
Where the heirs were adults, and there were no guardians, the usual prac-
tice was to seal up and deposit all papers connected with the disposition
of the property after making copies of them.6

Documentary evidence in the hands of an opponent could not be secured
except by his consent. The only course to follow was to challenge him to
produce it for inspection and copying.?

t Ise. 6:31; M. S. L., p. 871. 4 Lys. 32:7.
2 Lys. 32:7. s D. 36:20; 49:43.
3D. 28:5ff.; 45:17. 6 D. 41:21.

7 D. 49:43, where the bank ledgers are produced according to a challenge deliv-
ered at the arbitration.
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Contracts present a peculiar feature, which merits a detailed statement.
Platner states very explicitly that either party to a contract could use it
as evidence, even against the will of the other party.? In proof he cites
a statement of Demosthenes that contracts are sealed and deposited with
trustworthy persons &', ¥v r dvridéywow, 3 adrols éwavedfobow dxi md
ypdppara, dvretfer Tov eyxov woujorobas wepl Tob dudioByrovpévov.?
But he has missed the point in the passage, which is the very oppo-
site of his contention. Clearly the inspection is to be made by both
parties together.3 The object in depositing a contract was not merely
for safekeeping, but rather to prevent substitutions and changes by the
parties themselves. And there is plenty of proof that it was not a useless
precaution.# If for any purpose an inspection was desired, a summons
had to be issued to the depositee to appear with the document on a
specified day at a certain place, where both parties would be present. It
was customary for the contracting parties to keep copies of contracts for
their own private purposes, to remind them of their rights and obligations
in the matter.5

The leading case on the production of a contract is Callistratus v.
Olympiodorus, where an unsuccessful effort was made to have the defendant
consent to the production either of the original contract or of a copy.
Early in the case the plaintiff had issued a challenge to join in making copies
and inclosing them in the evidence boxes. The defendant, who pleaded
that, owing to the default of the other contracting party, he was no longer
bound by its terms, refused, in order that the jury might not hear the docu-
ment from admitted copies.® It by no means follows, as Platner? holds,
that acceptance of the challenge by Olympiodorus would have carried
with it an admission that the contract was binding. His defense, based
on the alleged default of Callistratus, would still have been available.
Nothing would be admitted beyond the genuineness of the copy. At the
trial the challenge was renewed; but this time it involved the reading of

t Platner, Vol. I, p. 254.

3 D. 33:36.

3 Cf. Beauchet, Vol. 1V, p. 62; Heffter, p. 303.

4Isoc. 17:23; D. 33:17 ff.

s Cf. D. 37:42, where a contracting party neglected, to his cost, to take a copy
of the contract. And so in the Athenogenes of Hyperides (10), when the plaintiff
found that he had been deceived regarding the transaction involving the purchase of
a slave, he summoned his friends and read a copy of the contract to them.

6 D. 48:49.
7 Platner, Vol. I, p. 254.
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the original document to the jury.* To facilitate the carrying out of this
proposal, the depositee had been summoned to court with the contract,
and had already appeared as a witness.? His evidence was intended to
show that the document was in his possession continuously from the time
of the deposit.3 As he was also a witness to the contract, he may have
testified to its terms. Nothing in the language of the second challenge
suggests that acquiescence on the part of the defendant would have implied
any admission on his part regarding the validity and binding effect of the
contract. The sole ground of his refusal, according to the speaker, was
his unwillingness to have the jury hear the terms of the contract. So far
as we can see, Callistratus could not himself order the reading of the docu-
ment in court. Why should a man who was suing on a contract forego
the benefit of having it read in court for the mere purpose of exposing his
opponent to the possible disadvantages resulting from the refusal of the
challenge? And, besides, when the plaintiff was assured before trial of
the determination of his opponent to refuse to sanction the production of
the contract, why did he not himself produce it and reap the obvious
advantage of having it before the jury? He would still have been able
to throw discredit on his opponent by showing his unwillingness to have
the jury hear the contract. Now, from the standpoint of the depositee,
there was ample ground for his refusal to give up a document without
the consent of both parties, even if it were to be in the custody of an
official;# for he was liable to an action for damages in case of the loss of
the document.s Callistratus was in both cases careful to mention his
willingness to have the contract resealed and deposited. This serves
to show how all-important it was that no opportunity should be allowed
for tampering with a contract. If however the depositee chose to take
the risk of producing the contract with the consent of one part only, there
is no indication that the other party could prevent him.

An appeal to the other cases in which contracts were introduced gives
no support to Platner’s contention. For there is no single case in which
it can be shown both that the original document was produced and that
the other party had refused to consent to the production.

1 D. 48:50. 2 D. 48:11.

3 Cf. D. 35:14, where a depositee’s evidence to this effect is inserted.
4 Cf. D. 45:57, where the theft of a filed document is mentioned.
sD. 33:17, 38.
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CHAPTER X]
CHALLENGES

Pollux defines a challenge as an offer or demand to decide the matter
in dispute according to an oath, deposition, examination of a slave, or
some similar means.* It is of the essence of a challenge that the parties
abide by the result of the test. We find challenges to refer a dispute to
arbitration;> to produce documents;? to acknowledge a document as a
true copy of a will;4 to leave a certain point or the whole case to the evidence
of a particular witness or to the answers of a slave;5 to produce or accept
slaves for torture;% to give or accept an oath;? or to go outside of Attica
to ascertain the truth of a foreign transaction.®

The challenges that appear in Antiphon are less formal than the regular
challenges of later times, which were usually reduced to writing. In the
trial of the stepmother he did not even take the pains to produce proof
that the challenge was really delivered, trusting evidently that his opponents
would not venture to deny it.° In a later case he mentions, without proof,
an oral challenge which was made in a courtroom in the presence of jurors
and spectators.’® The best practice was to have the challenge reduced to
writing and proved by the deposition of the witnesses who were present;!*
but it was not unusual to combine the two.’*> A challenge could be given
at any time between the institution of a suit and a judgment, or even before
the institution of a suit.*3 If it was accepted, it was reduced to writing™4 in
the form of a sealed and signed contract with sureties for its performance.*s
If refused it was included among the other documents in the case*S or proved
by witnesses. Challenges, according to Demosthenes, were devised for

* Pollux, VIII, 62; cf. Harpocration. s. v. wpéxAyeis; Volkmann, pp. 178 ff.

2 D. 40:44; 52:14, 30. 7 D. 29:26, 51; 33:13; Isee. 12:9.
3D. 27:40; 48:49; cf. p. 64. 8 D. 45:16; 32:18.

4D. 45:24 ff. ° Ant. 1:6 ff.

s Ant. 6:23; Lyc. 1:28. 1 Ant. 6:24.

6 And. 1:9; Lys. 7:34; Isem. 6:16. 12 D. 59:133.

12 D. 45:8; cf. Guggenheim, p. 38, whose treatment of the whole subject is very
complete.

13 D. 34:28; 48:50; cf. Ant. 6:21.

14 The challenge when given might be either oral or written; D. 37:40; cf. D.
46: 11 with Guggenheim’s remarks, p. 42.

15 D. 37:40ff.; cf. M. S. L., p. 891; Guggenheim, p. 42.

16 D. 47:16.
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those transactions which coyld not actually be brought before the jury.
He gives as example the torture of a slave, which could not take place in
court; and any transaction that took place outside of Attica.*

Challenges are not included by Aristotle among wioras drexvo.. It
would seem that they ought to be included among the means by which
statements are corroborated, and it has been proposed to add a sixth to
Aristotle’s five classes.* The evidentiary value is inferior to that of a
document or deposition; for the refusal of a challenge is not direct evidence.
A deduction must be made from the facts set forth; and the inference that
the refusal arose from a consciousness of guilt is not always correct. For
example, the person demanded may not be a slave, but a freedman. Fol-
lowing Demosthenes, Isocrates, and Iseus, who call a challenge rexpsjpiov,
we may call challenges inferential evidence.s

Considerable stress is laid upon the evidentiary value of a challenge.
In Apollodorus v. Stephanus the plaintiff promises to produce a challenge
by which the jury will catch these men in the act of swearing falsely. And
when he produces it, he says: ‘“Take and read this deposition and chal-
lenge, in order that they may be forthwith convicted of swearing a false
oath.”s A comparison of two passages in Demosthenes will illustrate
the real value of an ordinary challenge as corroborative inferential evidence.
In two different speeches he cites his mother as authority for two statements.
The first related to the contents of his father’s will; the second, to a trans-
action that took place at the time of his father’s death. In the second
speech he not only cites his mother as his authority, but challenges his
opponent to accept her oath. No one can doubt that this statement,
corroborated by the rejected challenge, was more impressive and con-
vincing than the first.5 Whatever value such corroboration might have,
it was always sufficient to free a speaker from the reproach of baving asked
the jury to believe his bare word. If he had demanded his opponent to
produce a slave or a document, he could, on the rejection of a demand,
proceed to place before the court what he could have proved conclusively
by these means. His opponent could not object to the sufficiency of the
corroborative evidence without giving a good reason for his refusal to
produce the slave or document.

The burden of proof was often shifted in this way and the opponent
put on his defense.5 But the explanation of the reason for the refusal
did not always involve a disadvantage. The plaintiff in Apollodorus v.

1 D. 45:15 . 4 D. 45:59, 61.

2 Volkmann, p. 178. s D. 27:40; 29:26.

3 Isoc. 17:53; D. 40:44; Ise. 8:6. 6 Lys. 4:10, 18; D. 48:48 fi.
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Timotheus had refused to accept his opponent’s oath, and seized the occa-
sion to score him severely as being utterly untrustworthy, by recalling
instances of his well-known disregard for an oath.* A counter challenge
was a favorite means of neutralizing the effect of a refusal to accept a
challenge.? According to the plaintiff in Ariston v. Conon, a challenge
was sometimes given for the purpose of vexatiously delaying a suit.3

CHAPTER XII
EVIDENCE OF SLAVES

The evidence of a slave was not accepted in Athenian courts, unless
it was taken under torture. The state had the power to torture the slaves
of private individuals to secure evidence against their masters.. This
power was exercised only on rare occasions.4 But slaves suspected of
crime were regularly tortured to secure a confession. Neither sex nor
tender years protected the unfortunate slave.S Parties to a suit could not
secure the evidence of slaves belonging to a third party without his con-
sent;5 and public slaves were not available as witnesses except with the
consent of the magistrates.? * One of two joint owners of a slave could
not without the consent of his partner examine him to secure evidence in
his favor regarding a matter in dispute between them, even when the slave
was in his possession.?

An apparent exception occurs where, on the division of an estate, the
heirs agreed to reserve the slaves as common property, to enable either
party. to obtain by torture or otherwise any property which they suspected
that the slaves were concealing.® But even if, as some*® hold, it was intended
that these slaves might be tortured by either of the owners to secure evidence
to be used in furthering additional claims to the estate, it was nevertheless
a special privilege secured by the agreement, and furnishes no ground
for regarding the exercise of such a privilege as an incident of ordinary
joint ownership.

t D. 49:65. * Guggenheim, p. ss. 3D. 54:27.
4 And. 1, 22, 64; cf. Mahaffy, Socsal Life in Greece, p. 241.

s Ant. 1:20; 5:69. 7 D. §53:23, 25.

6 Ant. 6:23. 8 Lys. 4:13.

9 D. 40:15; cf. D. 48:14-18, where the heirs actually did recover property secreted
by a slave who had belonged to the deceased; cf. Guggenheim, p. 29.
10 See Sandys’ note on the passage.
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The recognized method of making use of the knowledge of one’s own
slave was to offer him to the other side to be examined under torture.
If the challenge was not accepted, the refusal could be used in argument
with considerable effect; but a master might torture his slaves to
secure a confession for his own private purposes.* There was nothing to
prevent a speaker’s using in his speech information extorted in this way.?
Under these circumstances, however, the confession or answers of the slavé
do not constitute evidence. The statement of Athenian practice on this
point contained in the first edition of Der attische Process—viz., *“Die
peinliche Befragung wurde nicht anders als auf eine deshalb an den Gegner
erlassene Provocation angestellt”’—seems to be the correct view. Guggen-
heims quotes it with approval, but after a discussion of three cases he
reaches the conclusion: ‘Erst nach Anhebung der formellen Klage war
Folterung ohne Provocation unzulissig.””4 Lipsius accepts this conclusion
in his revision of Der attische Process.S Apparently this view of Guggen-
heim results from a confusion between a slave witness and an informer.

The case from Demosthenesé merely establishes the fact, as already
pointed out, that a master could extract information from a slave by any
means he saw fit to use. It is true that a slave might implicate another as
an accomplice; or a master might, as in the Lysias case,? on suspecting
that a slave knew of a crime or wrong being done him, extort information
that would lead to the discovery of the culprit. But there is nothing in
the case to indicate that the slave girl’s answers, had they been extorted
by torture and not by threats, could have been used as evidence in any legal
proceedings. The use that he does make of her confession, when tried
for the murder of Eratosthenes, by no means permits it to be regarded as
evidence. Had he wished to use the servant’s answers, he would have
been obliged to proceed in the usual way by challenging the prosecution
to put her to the question. Thus this case is not in point. The leading
case upon which Guggenheim chiefly relies is the Herodes murder trial.8
He has shown conclusively that there was no challenge in the case.? Natur-
ally the defendant was suspected of murder when Herodes disappeared
so mysteriously, but not until after the torture of the foreigner.:®> This
foreigner, and a slave returning to Mytilene in a blood-stained boat in which
Herodes and the defendant had been drinking at Methymna, were arrested,
in all probability as suspects. The slave was a member of the crew of the

1D, 48:18; Lys. 1:16. 4P.31. " 7Lys. 1:18.
s Lys. 1:18. s Pp. 890, 893. 8 Ant. s.
3 P. 29. 6D. 48:15. 9 Guggenheim, p. 30.

10 Ant. 5:55; cf. 25; Guggenheim, p. 31.
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vessel, but did not belong either to Herodes or to the defendant.* The
torture of the freeman revealed nothing. After purchasing the slave,
they tortured him. At first he implicated the defendant; he confessed
that he had assisted him in slaying Herodes and in disposing of the body;
but afterwards he denied all knowledge of the affair.? Finding that the
slave could not be relied upon, they rejected the challenge to torture him,3
and finally put him to death without due process of law.

It is well to remember, in this connection, that the slave, according to
one of his confessions, was implicated in the murder, and that he was in
the power of Athenians, living in Mytilene shortly after the unsuccessful
revolt. There is every indication that the slave was properly an informer,
as indeed he is frequently called throughout the speech.4 Two courses
were open to the prosecution, on finding that the confession of the slave
attached grave suspicion to the defendant: they might have accepted the
challenge to hand him over to the defendant, and had his answers produced
before the jury; or they might have used him as an informer, and intro-
duced him as such into the court.5 The jury might use any means they
wished to assure themselves of the truth of his story.® But, having put
the slave to death, they were unable to proceed to the end with his infor-
mation by producing him in court; and there is nowhere in the speech any
indication that the slave’s confession was before the jury in any form apart
from its recital in the accuser’s speech, while it is twice mentioned as the
ground upon which the prosecutors base their confidence in the defendant’s
guilt.?

But even if the slave’s answers were produced in court, Guggenheim’s
conclusion® could scarcely be regarded as a correct statement of the regular
Athenian practice. He does not take into account the unusual circum-
stances of the case. The public sentiment of Athens was at that time
somewhat inflamed against the Mytileneans. It would therefore be unwise
to infer that a method of procedure which Athenian citizens felt they could
employ against a Mytilenean defendant in a hard case was the regular
practice. Nor does he attach sufficient importance to the vigorous objec-
tions of the defendant.

T Ant. 5:47. 2 Ant. 5:33, 39. 3 Ant. 5:34.

4 Ant. 5:34, 38. The defendant’s assumption that the slave would have been
produced in court shows that he regarded him as an informer, for in no other capacity
could a slave appear in court. (Ant. 5:46.)

s Ant. 5:46; cf. Guggenheim, p. 7.

6 And. 1:11, for a means of testing a slave’s information.

? Ant. 5:34, 52; cf. 39. 8 Guggenheim, p. 31.
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Not only did a master seek to avail himself of the information which
his slaves might acquire in the regular course of their service, but he even
purposely put them in positions where they could gain information that
would be useful in a particular suit.*

A challenge to examine a slave by torture indicated the conditions of
the examination. It might be proposed to take evidence on a particular
point to be submitted to the jury, or to settle the whole case according
to the answers of the slave.? .

This view has been disputed by Headlam,® who says: ‘“There are
no cases which clearly state that the answers of slaves under torture obtained
by a mpdxAnos could be brought before a jury.” This position he modified
somewhat in his second article, in answer to the criticisms of Thompson,+
by admitting that some of the passages brought forward by Thompson were
vague and might support either side of the argument.s Without discussing
Headlam’s interpretation of these passages in detail, I shall only remark
that they are by no means convincing, and proceed to cite two cases not
before noticed in this discussion. The first and most conclusive proof
that slave evidence could come before a jury is found in Isocrates: &pd
8 xai dpuds . . . . oudly marirepov ovd’ d\ybiorepov Bacdvov vouovras, xai
pdprvpas udv fyoupdvovs oldy T’ dvar xal Tdv py) yeyomuévov mapackevd-
gacba, ris 8& Bacdrovs Pavepds dmdevorivar, dxdrepor TéApdi) Adyovow. d
oVros elBis §BovAiify exd{ay Spuds wepl Tob wpdyparos paloy §) capds edévar.s
This passage should leave no doubt as to the practice in the matter
of slave evidence. To the same effect is a passage in Demosthenes,?
which should be read in conjunction with the passages from Iseus
and Lycurgus. Sometimes the questions to be asked were specified in
a general way, and a person -called Bacanorijs superintended the torture
and assessed the damages inflicted on the slave as agreed upon. The
Pacavwrris might be one of the parties.®
- If a challenge was delivered at the dvdxpiois, an adjournment to take
the answers was allowed. But if the challenge contemplated the settlement
of the case without further recourse to law, it could be delivered at any time

1 D. 29:11, 2I.

2 A number of illustrative passages are collected in M. S. L., p. 893.

3 Classical Review, Vol. VII, p. 1; Vol. VIII, p. 136.

4 Ibid., Vol. VIII, p. 136.

s Lys. 7:37; D. 30:35; Ise. 8:10; Lyc. 1:28.

6 Isoc. 17:54. 7D. §3:24.

8 Ant. 1:10; cf. M. S. L., p. 895, regardiilg the administration of torture by a
private individual.
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even in the court itself.* Unreasonable delay in making a challenge was
open .to the suspicion of its being intended merely to delay proceedings.?
ZAschines? even proposed by challenge to have a slave tortured in the court.
Relying on this passage and on another in Demosthenes,4 some have con-
cluded that it was possible to torture a slave in court.s But Apollodorus
in his suit against Stephanus distinctly says: Bacavi{eav ovx dorwv dvavriov
vpov. Considerable ingenuity is displayed by Guggenheim in recon-
ciling these passages. His conclusion is: ‘“Wir nehmen gerne an, dass
dem Redner es genligte, dass Folterung vor Gericht nicht gewshnlich war,
um fiir seinen Zweck behaupten zu kénnen, sie kommen vor Gericht gar
nicht vor.”® But as Sandys has pointed out,’Eschines simply proposed,
by means of a challenge, which was rejected by Demosthenes, to torture °
the slave. And, furthermore, the consent of the court was required, as
the proviso &v xeAewyre shows. The real solution of the difficulty is
- simply that, with the consent of an opponent and the concurrence of the
court, anything could be done, be it never so irregular according to the
regular practice. The answers of the slaves might be taken down and
sealed, or they could be proved by the depositions of any persons who were
present.? .

A slave’s evidence is often praised, and occasionally depreciated,® but
rarely, if ever, actually introduced as the result of a challenge.’ There
was an undoubted shrinking from handing over a slave to be tortured,
for fear he would make his answers suit the desires of the person who had
control of the torture.** On the other hand, men confessed to be unwilling

tD. 47:13, 16; Guggenheim, pp. 34 ff.

2 D. 54:26 ff. 3 ZEsch. 2:126.
4 In reference to the passage from Demosthenes xalroc ¥3ec adré, . . . . KAnpovpérur
78» dixaocrnpluwr xoploarra rHy &vbpurow, . . . . xekeberr dué, el Bovholuny, Bacarvifewr,

xal pudprupas Tods dwaords elocdrras woulobar s ¥roubs dore wapadoivar (D. 47:17),
Sandys says: “But it would be idle to suppose that the passage proves that the torture
might take place in open court; all that is meant is that the defendant might have
produced the girl when the court was about to sit, challenged the plaintiff to ¢ question’
her, and called the jurors to bear witness that he was ready to hand her over to ber
tortured in the usual manner and not in the public court.”

sM. S. L., p. 894; Pauly-Wissowa, s. v. Bdoares; Smith, Dict. Ans., s.v. Tor-
mentum; Guggenheim, pp. 36 ff.

6P. 37. 7 Note on D. 45:16. 8D. 53:24, 2§.

9 Cf. Ant. 5:31 ff. with Ant. 6:25. For a full collection of loci snsignes on the
subject of torture see Dobree, Advers., p. 317; cf. Arist., Rkes., 1, 15, 26.

10 For the slave evidence in Ant. § see p. 70; there was no challenge in this case.

12 Ant. §:32.



74 EVIDENCE IN ATHENIAN COURTS

to accept a slave for examination, fearing the natural bias in favor of his
master.*

There are three instances of the acceptance of a challenge, but in each
case some disagreement arose which prevented the contract from being
carried out.?

A rather curious effect of slave evidence, according to Iseeus and Demos-
thenes, was that it would protect a witness who gave similar testimony
from a prosecution for perjury.3

Citizens were not liable to be tortured;# but we have instances of persons
who were foreigners, or had lost their civic rights, being tortured in the
case of serious crimes.S A master who had freed a slave apparently
retained the right to hand him over to be questioned, but Demosthenes
says that it would be impious to do so.6

CHAPTER XIII
OATHS

The evidentiary oath is characteristic of society in its primitive form,
when mankind had strong faith in the avenging powers of an offended
deity. The Anglo-Saxons sometimes allowed an accused man to clear
himself by an oath;? and in Massachusetts Colony a white man’s oath was
deemed sufficient answer to the accusation of an Indian.® In Greece the
introduction of the evidentiary oath was popularly referred to Rhada-
manthus, who required the two parties at issue to take an oath respecting
the points in dispute. As no one in those days would dare to take a false
oath, only one party took the oath, and the case was speedily settled. An

1 Lys. 4:16. Professor Mahaffy (Social Life in Greece, p. 241) thinks that the
slave was liable to be put to death by his master, if he gave evidence unfavorable to
him. He bases his views on Ant. 6:25. Isoc. 17:55, which he does not cite, seems to
confirm his view.

tD. 47:6ff.; 37:43; Isoc. 17:15.

3D. 29:21: #0ehor Tapadobras rd» waida . . . . olxl paprépwr awoplr . . . . &N
tva’ ph Tolrous alrupro Td Yeudf} paprupely, dAN& T wioTdy éx THs Pacdrou Tolros
dxdpxot; cf. D. 47:5; Isee. 8:10; Lyc. 1:28.

4 And. 1:43.
5 See passages cited by Thalheim in Pauly-Wissowa, Real.-Encyc., s. v. Bdoares.
6D. 29:39. 7 Thayer, Evidence, pp. 24, 25.

8 1. Prov. Laws Mass., 151 (1693-94). 3. Asch., Eumen., 432.
9 Plato, Laws, 948 B; cf. Gilbert, pp. 464 ff.
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oath of this kind appears in Homer;* and in Aschylus, Orestes was chal-
lenged to an evidentiary oath, but refused it, as he would thus have been
prevented from pleading justification for the deed.? Solon restricted the
evidentiary oath to cases where no other evidence was available. In case
both parties took an oath, the jurors had to decide who swore the truth.
By the time of the Orators the evidentiary character of the party oath
had disappeared, and both parties, as a matter of course, swore to their
pleadings. Different theories have been advanced to account for this
practice.3 The only way in which an evidentiary oath could be brought
before the court was by means of challenges; and, as these were very rarely
accepted, the evidentiary oath ceased to be of much importance, except
in respect of arguments drawn from an opponent’s refusal to accept the
challenge;# for the Greeks shrank from taking an evidentiary oath except
in important matters. We know of only one instance of the acceptance
of a challenge to settle a point at issue by an evidentiary oath; and in that
case the oath was taken before an arbitrator.s

It is commonly believed that the regular rule for determining the com-
petency of witnesses holds in respect of an evidentiary oath, except in the
case of parties to the suit and women.® No account seems to be taken of
the fact that there are two distinct classes of evidentiary oaths. By far
the more numerous class comprises those oaths that were inter ded to settle
the question at issue without recourse to a court of law. Waiving the
question as to whether such oaths can properly be classed as evidentiary
matter, we may at once conclude that in extrajudicial proceedings any
person would be competent to take these oaths. But other considerations
present themselves when an evidentiary oath before the jury is contem-
plated. Here we must assume that the ordinary rules regarding the
competency of regular witnesses apply, unless it can be dis-inctly shown
that exceptions were allowed. But, so far as women are corcerned, there
is no indication in the authorities that they could take an evidentiary oath
in court. Of the references to such an oath, one recites that it was taken
before an arbitrator, while another mentions a challerge t¢ take it at an
arbitration.” In two cases there is no express refererce t¢ a1 arbitration,

* Tliad, 23, 573 ff.

2 Eumenides, 432 ff. Cf. Bréhier, pp. g1 ff.

3 Gilbert, p. 466; M. S. L., pp. 826, 808 ff.; Rhode, Pry-"~. - »; Philippi,
pp. 88 fI.

4D. 33:14; 41:41; 49:65. sD. go:12.

6 M. S. L., p. 8g9. Mederle, pp. 26, 28, agrees wt 7. . vhile Platner,

Vol. II, p. XXXVIII, is very doubtful in regard to wo 1,
~7D. 40:10; Ise. 12:9.
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nor is an oath in court in any way implied. But both these cases were
subject to arbitration, so that they afford no support for the view that the
oath could be administered to a woman in court.* As a matter of fact
the taking of an evidentiary oath would settle the questions involved, and
they would not come before the court at all. The result is that where an
oath in court was in contemplation there is not sufficient evidence to warrant
the view that the rule of competency was ever relaxed except in the case
of parties to a suit.? Demosthenes’ statement that challenges were
devised for those transactions which could not be brought before the jury
points to the same conclusion. Just as a slave could not be tortured in
court so a woman could not be sworn in court.s

A litigant might tender his own evidentiary oath or offer to accept that
of his opponent; or the oath of a third party might be offered. Demos-
thenes, the speaker in Aphobus v. Phanus, offers to take an oath in the
interest of his client, Phanus, who had been Demosthenes’ witness in
Demosthenes v. Aphobus, and was now being prosecuted by Aphobus
for perjury.4 In the same speech he challenges the plaintiff to accept his
mother’s oath in regard to the manumission of Milyas.5 The witnesses,
too, offered to take an oath on the heads of their children.5 These chal-
lenges always contemplated a peculiarly solemn and impressive oath.?
The oath, together with the challenge, was usually included in the docu-
ments of the case and produced in court;® but a challenge that had not
been accepted might be brought to the attention of the jury in the speech
without the production of documentary evidence.® The oath could be
administered in court, except in the case of women, and the challenger
had the right to determine its form.*

All witnesses in cases before the Areopagus were sworn at the preliminary
investigation. This oath, like that in cases of disclaimer, was in character
similar to the evidentiary oath.** In respect of the regular oath adminis-
tered to witnesses in other cases, our authorities are almost silent. Demos-
thenes twice mentions its administration by one of the parties to his oppo-
nent’s witnesses at an arbitration.’? Whether witnesses were regularly
sworn is a matter of dispute. Lipsius properly takes the view that the oath

1D, 29:26, 33; §5:27; cf. Platner, Vol. II, p. xxxviii. For the woman’s oath
mentioned in D. 47:70 fi., see above, p. 33, note 4.

2 Cf. Mederle, p. 26. s D. 29:33; cf. Ise. 12:9. 8M.S. L., p. goo.
3D 46:12. 6 D. 29:54. 9 D. 29:54.
4D. 29:52. 7 M. S. L., p. 900, n. 383. 10 Mederle, p. 26.

1t Ant. §5:12; Lys. 4:4; cf. Philippi, p. 87.
12 D. 54:26; 45:57.
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was not always exacted, though one of his arguments is by no means con-
vincing. In two cases an oath to be sworn in court is mentioned. He
concludes that in such cases there could have been no ordinary witness
oath, as that would involve two oaths from the witness regarding the same
matter. But as the proposed second oath was more impressive in character,
and was administered only with the consent of the witness, there does not
seem to be any good reason why he might not take both oaths.*

The almost complete silence of the Orators regarding the oath is a
clear indication that it was of slight importance. Once it is mentioned by
Apollodorus as a mere incident. Stephanus, it was alleged, took the oppor-
tunity to steal an affidavit while Apollodorus was engaged in swearing a
witness.? In the other case, Conon, the defendant, was charged by the
plaintiff with swearing the witnesses one by one for the purpose of obstruct-
ing and prolonging the proceedings before the arbitrator.3 The tone of
the passage suggests that Conon was at least exacting to the uttermost his
rights in the matter.

It is to be observed that the oath was not administered by the magis-
trate, but by one of the parties. Since the administration of the oath to an
opponent’s witnesses was of the nature of a privilege, it could be omitted
at will by either party. So far as we can see, there was no particular object
to be gained by it. A suit for perjury was the result, not of a false oath
but of false evidence. Plato’s abolition of all oaths for witnesses except
in case of a disclaimer, and the entire absence of witness oaths from some
Greek legal systems, show that the oath was not felt to be essential. The
disuse of the evidentiary oath, and the purely formal character of the
preliminary oath of the parties confirming the pleadings, point to the same
conclusion.4

In a number of cases in the Orators it is difficult to see how a witness
could have been sworn in the regular way. When the plaintiff in Euxitheus
v. Eubulides challenged anyone to come forward and give testimony if
he is not speaking the truth, he makes no mention of administering an oath.5
Nor is there any mention of a witness oath where reluctant witnesses had
the alternative presented to them of giving evidence or of taking the oath
of disclaimer.® The defendant in the Herodes murder trial asserts dis-
tinctly that the witnesses for the prosecution were unsworn.? This has
been very plausibly explained as a forceful statement of the fact that the

1M.S. L., p. 88s. * D. 45:57. 3 D. 54:26.

4 Plato, Laws, 936 ¢; Gilbert, p. 467, n. 2. s D. §7:61.

6 Isee. 2:33; ZBsch., 1:47; cf. supra, p. 43.

7 Ant. 5:12.
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witness had not taken the usual solemn oath required in murder trials;*
but it is not improbable that the statement of Antiphon is literally true.
In this, and in all other cases in which there was no arbitration, there was
no opportunity to administer an oath to an opponent’s witnesses, since
‘they were not obliged to present themselves at the preliminary investiga-
tion.2

Several instances of oaths sworn in court in the presence of the jury
occur which cannot be satisfactorily explained by assuming that they are
in compliance with a challenge.3 A considerable number of witnesses in
Euxitheus v. Eubulides took an oath in court to confirm their testimony.
There is no indication that the oath was in accordance with a challenge
from the other side. The case was an appeal from the decision of a deme
disfranchising the plaintiff. As the witnesses were relatives of the plaintiff
and deeply interested in his fate, one is led to surmise that the oaths were
purely gratuitous on the part of the witnesses.4 It is difficult to believe
that, if there had been a challenge, no trace of it would be found in the
speech. How could the speaker suppress a note of triumph over the accept-
ance of a challenge by his witness ?S Several of Aschines’ witnesses appear
to have voluntarily taken an oath in court in the same way.5

But another phase of this question is presented by the proposed oath
of a witness in Apollodorus v. Timotheus. It appears that the plaintiff,
suspecting’ that one of his witnesses was adverse, demanded that he give
his testimony under solemn oath. The witness had failed to appear at
the arbitration, and Apollodorus had instituted a suit for damages against
him. When the original case came to trial, Apollodorus suggested that
he come forward and say under oath whether he borrowed a certain sum
of money for Timotheus.” His failure to appear, after repeated promises,
would naturally give rise to a suspicion that he had been tampered with
and might prove adverse. It is, however, possible that the proposed oath
is an evidentiary oath.

In brief a witness might take a solemn oath in court (1) as the result
of a challenge; (2) of his own accord, to make his evidence more impress-
ive in the interest of a friend; (3) possibly at the instance of the party

1 M. S. L., p. 88s. 3 Mederle, p. 33.

2 Supra, p. 49. 4D. 57:22, 44.

s Mederle (p. 33) denies the possibility of such an oath’s being taken legally
without the concurrence of the other side; but there is no sufficient reason to be found
why a witness could not of his own accord call down destruction on himself in case the
affidavit he had subscribed to is not true.

6 Zsch. 2:156. 7 D. 49:20; cf. ante, p. 43.
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for whom he appeared, as the result of a suspicion that he would prove
adverse.

Either of the parties might swear to the truth of his statements in court
without a challenge. The defendant in Ariston v. Conon is said by Ariston
to be prepared to take an exceedingly sensational oath on the heads of his
children. To counteract the effect of this expected oath, he reads a chal-
lenge that he was willing to stake the matter on a lawful oath, and then
swears by all the deities, with imprecations on his own head, that his
statements regarding the injuries he suffered are true.* In Sophocles’
Antigone, a messenger offered to undergo the ordeal by fire and to take
an oath that his tale was true; but neither this passage nor the one in
Demosthenes’ Ariston v. Conon, usually cited in connection with the
passage from Antigone, affords any indication that the ordeal by fire was
in use in historical times either for parties or for witnesses.?

CHAPTER XIV
EXPERT EVIDENCE i

Caillemer, after enumerating Aristotle’s familiar divisions of wioras
drexvor, remarks: ‘Il est permis d’en douter et de croire que la procédure
athénienne admettait d’autres preuves directs, telle que ’expertise.”s On
the other hand, the statement of Lipsius4 ‘“dass sie [die Aussagen von
Sachverstindigen] auf die Weise, wie bei uns, im attischen Process gar
nicht vorgekommen seien, und dass Sachverstindige, wenn man sie
gebrauchte, nur als Zeugen betrachtet wurden,” is probably too conserva-
tive. There are two instances, at least, in which the expert knowledge of
the physician was required. It is doubtless true, as Lipsius observes,
that the Orators were unconscious of the difference between an expert

1 D. 54:38-41; cf. 55:24; 32:31; cf. Mederle, p. 27, for the oath of Conon.

2 Sophocles, Antig., 264, 265, with Jebb’s note; D. 54:40, with Sandys’ note;
cf. Dareste, Demosthenes, Vol. II, p. 243. For a discussion of ordeals among the
Greeks see Bréhier, pp.- 94 ff.

3 Daremberg et Saglio, Dict. des antig., s. v. dvdxpioss. In one of the passages
dealing with a prosecution for wounding with intent, which he cites as an example
of expert testimony, the physician, who told of his being asked by the plaintiff to make
a superficial scalp wound, is in no sense an expert witness. His evidence is a statement
of fact and not an opinion. (D. 40:33).

4M.S. L., p. 866.
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and a regular witness, but this does not alter the essential character of
such a witness.

The defendant in the third Tetralogy of Antiphon declares that the
deceased died, not as a result of the wound, but by reason of improper
treatment at the hands of the attending physician. Witnesses are intro-
duced to substantiate the statement.” Had this been a real case, we should
no doubt have seen the evidence of two groups of physicians pitted against
each other. A physician is called in Ariston v. Conon to prove that, but
for the discharge of blood which was collected as the result of an internal
hemorrhage, his patient would have died.? This is an undoubted instance
of expert evidence which no one but a professional man could have given.
Its value depended entirely upon the professional skill and experience of
the witness. We have here the real beginnings of expert evidence, though
the meager deposition of the Athenian witness bears little resemblance to
the evidence extracted from an expert witness in a modern court.

There is a number of cases in which expert testimony might have been
used to advantage. In view of the number of frauds in connection with
wills and other documents, it is remarkable that some attempts were not
made to expose them by an appeal to the handwriting.3 There are refer-
ences to two different slaves, who, it was said, would readily detect any
changes made in the documents they had written.4

There are two cases in Lysias in which expert testimony might have
proved useful. The cripple who appealed to the jury to trust their own
eyes as to his physical condition probably found it unnecessary to produce
the evidence of a physician;$ but it would have been to the advantage of
his accusers if they could have produced a physician to prove that his appar-
ent weakness did not incapacitate him. And an expert valuator would
have been of great service in determining the value of goods in dispute.S
External evidence, no doubt, led to the conclusion that the blood found in
the boat in which it was supposed Herodes met a violent death was not
human blood.”

1 Ant., Tetral. T, 3, 8.

* D. 54:12; cf. 47:67, where laymen as well as a physician are called to testify
to the condition of a person who had been wounded.

3 Ism. 4:13; Ant. 5:53; Isoc. 17:23 ff.

4D. 29:21; 33:17 ff.

s Lys. 24:14.

6 Lys. 17:7. .

7 Ant. §:29. There was, of course, no possibility of determining the nature of
the stains by an examination.
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CHAPTER XV
REAL EVIDENCE

Real evidence has been defined as ‘“‘all evidence that is addressed
directly to the senses of the jury without the intervention of the testimony
of witnesses, as where various things are exhibited in court.”* Persons
also are included in respect of such qualities as belong to them in common
with things.

It is interesting to note that Isocrates virtually defines real evidence
as that which appeals to the eyes. In speaking of the woman who was
produced in court to refute fourteen witnesses who had testified that she
was dead, he remarks: rovs pdv yap dA\ovs &k Tdy Aeyopdvaw xpivere, Tiv &
TovTov paprupiay, d1t Yevdis v, lBov ol dxdforres.? He is fully alive to the
effectiveness of this bit of real evidence; but the Orators in general paid
little or no attention to the production of real evidence.

Several other examples of the use of persons as real evidence occur.
In Apollodorus v. Nicostratus there is a proposal that the defendant exhibit
to the jury the scars which were left by the leg-irons which he as a prisoner
had worn. It is not likely that the defendant furnished this corrobora-
tion for the statements of his opponent.s Demosthenes twice produced
men in court who were incompetent witnesses. One was a slave who was
produced to show that he was incapable of committing the assault in ques-
tion.4# The other was a man who had been disfranchised by the wrongful
act of the defendant in the case. He was produced to show the jury the
enormity of the crime—a freeman deprived of the right to complain of his
wrongs.S

Almost no use is made of things for evidentiary purposes. Instruments
with which persons were wounded or slain were never produced in court.
In fact, they are rarely mentioned. The slayer of Eratosthenes, in his
account passes lightly over the actual killing, without mentioning the
weapon he used;® the prosecution in the Herodes case suggested that a
stone was the weapon used;? and in a case of assault a piece of an earthen
vessel is mentioned as the weapon with which the wound was inflicted.?

* American and English Encyclopedia of Law, Vol. XI, p. 536.

2 Isoc. 18:56 ff. 3 D. 53:8; cf. Lys. 24:14. 4D. 37:44.

s D. 21:95; cf. D. 39:27; Asch. 1:49, where the speakers remark on the apparent
age of persons who are before the jury. Cf. Herodas, Mimes, 2:65, where Myrtale
is introduced to show the jury how she had been maltreated by the defendant.

6 Lys. 1:26. 7 Ant. 5:26. 8 Lys. 4:7.
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Mantitheus v. Beeotus® affords an interesting instance of a document
used as real evidence. Mantitheus tried to have his half-brother, Beeotus,
compelled to relinquish the name ‘Mantitheus’’ which he claimed, and in
order to show that his name really was Beeotus, according to his own
admission, he produced the pleadings to show that he had accepted service
in the suit and appealed against an arbitrator’s decision under that name.
These documents are not introduced as evidence of statements or recitals
contained in them, but simply to show that the name ‘“Beeotus” occurs.
So a will produced in court that the jury might inspect the seals in order
to assure themselves of its authenticity is real evidence.?

English practice allows a witness to refer to letters or memoranda to
refresh his memory. Naturally there is no Athenian parallel to this in the
case of a witness, though Demosthenes on one occasion read from a
memorandum or diary.3 The speaker in Eubulides v. Macartatus pro-
posed to aid the jury in comprehending the genealogy of the claimants
for an estate by reducing it to writing; but it did not seem feasible, because
those who sat toward the rear would be unable to see it; and consequently
he gave up the .dea.# The only modern analogy to such a proceeding is
the production of a plan or map of the locality where the events in question
took place. Such a plan or map is produced by a witness who has made
it, and the necessary explanations are given. We do find the defendant
in a suit involving damages caused by a ditch regretting that the jury was
not familiar with the locality, but there is no suggestion of making a map
of the locality, or of having the jury view it, as may be done now.s

CHAPTER XV1
ADVOCATES' SPEECHES

It was the regular custom for litigants to have advocates (svnjyopos)
speak in their behalf, and it was considered a matter of great importance
to have the support of clever speakers or of men of influence.® Appar-
ently no one could appear as an advocate without the permission of the
court.” Although the law forbade them to take pay, Demosthenes main-
tains that the rich man had the advantage over his poorer opponent in
securing assistance of this kind.®

t D. 39:37. *D. 45:17. 3D. ar:130. 4D. 43:18. sD. 55:9.

6D. 21:112; 58:50; cf. M. S. L., pp. 92025, for a complete list of authorities;
Hyper. 6:11 fI. is especially good.

7 D. 34:53; 59:14. 8 D. 46:26; a1:112.
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In view of the suspicion attaching to the motives which led a man to
appear as an advocate, it was important that he should explain why he
championed the cause of a litigant. Relationship* or friendship for a man,*
and hostility toward his opponent, are the usual motives.$ Andocides was
supported by advocates selected by members of his tribe.4 Evidently a
foreigner might be an advocate.s

The letter of Satyrus to the city of Athens, in reference to the affairs
of a certain Sinopean whose father was in his service, properly belongs
here. It was read to the jury by the Sinopean in his suit against Pasion,
the banker.6 This is the only Athenian example of a practice which was
so much abused at Rome that it was forbidden by Pompey’s laws in 52
B.C.

The introduction of female relatives and children into court to arouse
compassion is but another phase of advocacy.?

Advocates’ speeches ranged all the way from a well-ordered treatment
of the facts already brought out, to mere rhetorical and emotional appeals.®
Sometimes the speech took the form of a request for a verdict favorable
to the client as a recognition of the public services of the speaker.1®

It was inevitable that in many cases an advocate’s appeal should more
or less closely resemble original oral testimony. When a friend under-
takes the entire case for a man who does not feel complete confidence in
his ability to conduct his own case, his statements, as a matter of fact,
differ from a regular deposition only in the form in which they are presented.
Unlike regular speeches, they are uncorroborated by the evidence of wit-
nesses. The same man might be both advocate and witness.** The
speech of Iseeus as the advocate of Hagnon and Hagnotheus, claimants
for the estate of Nicostratus, is a careful résumé of the whole case as devel-
oped by the regular speech and the evidence.*®* It bears a striking resem-
blance to the address of a modern lawyer to the jury, until the latter part,
where his statements about the characters of the parties to the suit closely
approximate a deposition.*3 Sothe advocate of Callias testifies in effect

1 D. 32:31. 4 And. 1:150.
3 Isoc. 21:1. sD. 49:22.
3D. 58:4. 6 Isoc. 17:52.

7 Greenidge, Legal Procedure of Cicero's Time, pp. 490, 491, 592.

8D. 48:57. Cf. Hyper., Frag., 60.

9 Isz. 4; Lys. 27:12. 11 Bsch. 2:170, 184.

10 Lys. 12:86. 12 Jage. 4:18, 20, 26.

18 Isee. 4:27 ff. His appeal to the jury for corroboration does not alter his char-
acter as a virtual witness.
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to the public services of his client.* The unattested speech in Isocrates
is largely made up of hearsay; but some of the statements are made on
the speaker’s own knowledge, without any attempt at corroboration. No
one was so well aware as he of the deposit of the furniture of his client with
himself. And he may very well have known of the mortgage on the house
and the sending of the slaves beyond Attica.?

That these speeches were common in all kinds of cases is obvious from
the number of appeals for assistance that are preserved.$ It is safe to
assume that in most cases the speakers bore testimony to the good character
of their clients, and thus resembled to some extent those modern witnesses
who are called solely to establish the fact that the accused bore a good
reputation in his neighborhood.

The frequent attempts to discourage and discredit in advance those
who were likely to be advocates show that their speeches were not without
considerable effect. Demosthenes in his speech against Meidias makes
the point that, as Eubulus, a prospective advocate, did not assist Meidias
at the trial before the assembly, he cannot be convinced of the justice of
his cause.4

CHAPTER XVII
THE PERSONAL KNOWLEDGE OF THE JURORS

It was inevitable that in a numerous Athenian jury there should be
many who were more or less familiar with the facts in the cases they adju-
dicated. Nor was this felt by litigants to be a disadvantage. Indeed,
Demosthenes regrets that his differences with his guardians had to be
settled by men who were unfamiliar with the facts, rather than by the
arbitration of mutual friends. It might even happen that a man went
into the jury with his mind fully made up before he heard any of the evi-
dence.s Plato would require a juryman who had special knowledge of
the facts of a case to leave the jury and become a witness.® There are in
the Orators numerous appeals to the knowledge of the jurors on various
matters.” They are virtually witnesses, and are often spoken of as such.®
A speaker could have no better corroborative witnesses than the men who

T Lys. s. s Lys. 6:54; D. 27:1.
s Isoc. 21:2-3. 6 Plato, Laws, 937 A.
3 Cf. D. 58:70; Isoc. 20:22. 7 D. 34:50; 44:66; Ant. 6:25.

4D. 21:206 ff.; cf. 58:53; 48:36. 8 D. 21:80; Lys. 10:1.
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sat on the jury.* A client of Lysias relied entirely on the jury for con-
firmation of what he said,? and produced no witnesses. Sometimes it is
said that the entire jury knows that the speaker’s words are true. But
even under these circumstances, witnesses are often introduced, though at
the risk of trying the patience of the court3 If only part of the jurors
know, it was customary to.ask them to inform those who sat near them.4
It was chiefly in respect of matters that were of public interest that the
jury was called upon for corroboration. A curious instance of negative
evidence occurs in this connection, when it is taken for granted that, ‘if
no one in such a numerous body has ever heard of a thing, it cannot be
true.s

A litigant might even take the precaution to bring a matter to the notice
of men who would be jurymen, with a view to appealing to their knowl-
edge afterward. This could easily be done in the case of a challenge
delivered to an opponent in the presence of those who were being impaneled
as jurors.® The plaintiff in Ariston v. Conon suggests that Conon should
have gone to see in what condition he was after the assault, accompanied
by some members of the Areopagus as witnesses in case death resulted.”
It was immaterial that the knowledge of some of the jurors was from hear-
say.® It was a favorite trick, according to Demosthenes,® of those who
could produce no witnesses to refer to the matter as being familiar to the
jurors, when in fact they knew nothing about it. Each juror, supposing
that his neighbor knew, would be more or less impressed by the state-
ment.

The modern English practice of selecting a jury of men who are unac-
quainted with the issue to be tried, or at least entirely free from prejudice,
is a comparatively late development. Well on in the eighteenth century
we find juries deciding cases on their own knowledge.*® In the early history
of the English jury its efficiency depended on its knowledge; for the jurors
were summoned by the judge for the purpose of answering certain ques-
tions which he put to them.** Knowledge of the matter in dispute was
thus a prime requisite.

1 D. 21:18. 7D. 54:28.

* Lys. 24:5. 8 Ant. 5:71.

3 Lys. 12:61; D. 57:33. 9 D. 40:53.

4 And. 1:37; D. 47:44; 50:3. 1o Thayer, pp. 94, 170.
s D. 35:35; 37:56. 1t Thayer, pp. 47 ff.

6D. 47:16, 17.
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CHAPTER XVIII
IMPEACHMENT OF WITNESSES

Singularly few convincing objections to the credibility of witnesses are
to be found in the speeches of the Orators. Many rhetorical attacks occur
such as are recommended by Aristotle and the Rhetoricians. These are
conveniently collected and characterized by Volkmann,* and need not be
discussed here.

One of the most effective ways of assailing the credibility of a witness
is to show that his accounts of the transaction in question have varied
materially. Thus evidence is brought to show that the sole witness of the
defendant in. Chrysippus v. Phormio had formerly, in the presence of
witnesses, denied the receipt of the money which he now alleges was
intrusted to him for the plaintiff, but lost in the wreck of his vessel. When
the case came up before the arbitrator, he revoked his earlier statement,
explaining that he did not know what he was doing when he made it. The
plaintiff accounts for this change of front on the part of the witness Lampis
by saying that he received a share of the money which Phormio was seeking
to withhold.? Antiphon comments on the unreliability of the statements
of the slave who had told two different stories of a murder.s

There is no more effective way of discrediting a witness than by proving
conclusively that his evidence is false. The best example of this occurs
in Isocrates, where a woman was produced in court to confound fourteen
witnesses who had testified that she was dead.4

Ariston v. Conon furnishes a good instance of discrediting the evidence
of witnesses by proving, both by appeals to the knowledge of the jury and
by depositions of witnesses, that they were guilty of other crimes and mis-
demeanors. The chief witnesses of the defendants were shown to be boon
companions of his; and not a few of the jurymen are said to be familiar
with their real character, which is inconsistent with their assumption of a
Spartan austerity of manner during the day. Finally evidence is produced
to prove that they were frequently guilty of house-breaking and assaults
on the streets after nightfall. The inference that such men would not
scruple to resort to falsehood differs fundamentally from an attempt to
persuade a jury that evidence is suspicious because it is given by a man’s
friends who have not been shown to be guilty of wrongdoing in other

1 Volkmann, p. 187.
2 D. 3411, 18 ff., 46.
3 Ant. 5:33 ff. 4Isoc. 18:53 f.
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respects.! We hear in Lysias of a plaintiff who charged an opposing
witness with being a parricide.?

The attempt of Apollodorus to prove that Stephanus, whom he is pros-
ecuting for perjury in the suit of Apollodorus v. Phormio, had stolen a
deposition at a session of the arbitrator’s court, is strictly an attack on the
credibility of Stephanus as a witness in the former suit, though it is cal-
culated to prejudice him in his character as defendant in the present suit.3

The Athenians’ suspicion of the testimony of a party to an action, which
is shown by their not allowing a man to be a witness in his own behalf, is
occasionally appealed to for the purpose of discrediting a witness who is
alleged to have an interest in the subject-matter of the litigation.4 An
exceedingly effective way of discrediting a witness was to show that he had
no opportunity of knowing what is contained in his deposition. Such
evidence is really hearsay.s

Such weaknesses in evidence are most readily and easily exposed in a
modern law court by means of cross-examination; and a passage in Isus$
shows how effectively this method would have exposed the pretensions of
the witness, if he had been obliged to answer the question which Iseus
suggests. In addition to the manifold resources of the cross-examination,
the English lawyer can impeach a witness by proving that he is guilty of
crimes or misdemeanors for which he has been punished, or that he is so
untrustworthy that men are willing to swear that they would not believe
him on ocath. . .

The prominence of the evidentiary matter in a speech made it of con-
siderable importance to impair the veracity of an opponent.” Not only
must a man prove his own case, but he must expose the falsehoods of his
opponent, which was a difficult task in the case of a man of good character
who was also a clever speaker.?

" No more damaging impeachment of an opponent’s credit is to be found
in the Orators than occurs in a case by Isocrates, where evidence is pro-
duced to show that the plaintiff, Callimachus, had in a former suit been
convicted of perjury in open court.? Of a similar nature is the claim of
the plaintiff in Apollodorus v. Timotheus that the jurors are well aware
that Timotheus had in the most public manner broken very solemn oaths.

1 D. 54:31-37. s Lys., 10:1 ff. 3D. 45:57 fI.

4D. 40:58. Cf. supra, p. 29, n. 3. s Isee. 6:53 ff.; D. 40:59; D. 44:54.

6 Ism. 6:53: »r 3¢ wds & wepiparéorepor éfeheyylely T& Yevdf) pepaprvpnxds 4
€ 7is adrdy fpoiro ‘‘ Ardpbudes, xQs oloba Pdoxriuwy’ B8ri ofire dulbero obre wvidy
Xawéorparor éxovfoaro;”

7 Cf. Isee. 5:8. 8D. s2:1. 9 Isoc. 18:52 ff.



88 EVIDENCE IN ATHENIAN COURTS

The avowed object of Apollodorus is to explain to the jury why he felt
justified in refusing to accept the defendant’s challenge to an oath; but its
effect must have been to impair the jury’s confidence in the reliability of
his opponent’s statements.” In one of his suits with Aphobus, Demos-
thenes was defending one of his witnesses who was being prosecuted for
perjury, and he had the good fortune to destroy utterly the credit of Apho-
bus, the prosecutor, by proving that on a previous occasion he had himself
given exactly the same evidence as he was now seeking to impeach.?

A man’s veracity may also be impeached by evidence that he has made

conflicting statements, or that his acts belie his words. Demosthenes, -

in his suit against Aphobus, showed that not only had he made contra-
dictory statements, but that a comparison of the assertions of the guardians
concerning the provisions of his father’s will revealed material contra-
dictions.? A good example of acts that belie words occurs in Antiphon’s
defense of the man charged with the murder of the chorus boy.4# The
prosecutor, as was well known, had associated publicly with the defendant,
though, if their charge was true, they would have shunned him as being
defiled. There are many alleged instances of inconsistencies between
words and deeds which are not supported by evidence.

In behalf of the wards in their suit against Diogeiton grave suspicion

was thrown upon the entire guardianship account by the fact that in one

particular, regarding a contribution to the public service, the papers of
the man who was joined with Diogeiton in the service showed that the
amount expended was much smaller than the sum set down in the account.s
The value of an opponent’s statement might also be considerably impaired
by proof that he had had no opportunity of knowing at first hand what he
affirms or denies.® Demosthenes, in criticizing an opponent, enters a
forcible protest against the practice of making assertions on hearsay.?

CHAPTER XIX
PERJURY

To judge from the number of references in the Orators to perjury, one
would conclude that it was a comparatively common offense. Two
instances will suffice to show both the lengths to which witnesses went in
falsification and the shameless effrontery of those who profited by the

1 D. 49:66; cf. 42:29. aD. 29:20 ff. 3D. 27:42 ff.
4 Ant. 6:39, 40, 45 ff.; cf. D. 31:4. S Lys.32:26. 6Ant.1:28. 7D.57:4.
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crime. Isocrates® tells of a case in which the perjury of fourteen witnesses,
who had testified that a certain woman was dead, was completely exposed
by the subsequent introduction into court of the woman herself; and the
plaintiff in Callistratus v. Olympiodorus tells the jury, without a biush,
how Olympiodorus, in a former suit in which both were interested, had,
with his connivance, produced perjured evidence.*

Prosecutions for perjury were encouraged as well by the policy of the
law, which imposed only a slight penalty on the prosecutor in case of
failure,3 as by the fact that in certain classes of cases a successful prosecution
of a false witness was a step toward the setting aside of the judgment in
the original case. The party who intended to prosecute his opponent’s
witness was required to give formal notice of his intention before a verdict
was rendered.4 From this requirement it would appear that the right to
prosecute a false witness was not confined to the losing party. That such
was in fact the case has been satisfactorily established.

Nor was the right to prosecute confined to the parties themselves; for
in criminal cases it must often have occurred that the prosecution could
not be conducted by the party who had suffered from the perjury. Doubt-
less, under those circumstances, a relative or any other citizen could prose-
cute the case;s and there are some indications, hitherto unnoticed, that
even in civil cases third persons might freely denounce and prosecute
witnesses. In Callistratus v. Olympiodorus it is recited that the plaintiff
and the defendant in the present case, who were brothers-in-law, had both
been claimants to the estate of one Conon; but they had reached an agree-
ment® according to which Olympiodorus alone was to claim the whole
estate and share it with Callistratus equally. The present suit was brought
by Callistratus to compel his brother-in-law to pay over some moneys
which he had secured from a slave of Conon subsequently to the division
of the property. In an earlier suit against other claimants for the estate
Olympiodorus had brought in witnesses who testified that Callistratus
was paying rent to him for the house which had been assigned to him
under the agreement as part of his share of the estate. Callistratus now
proves, as an evidence of his good faith and his intention to abide by the
contract which Olympiodorus had broken by refusing to divide all the
property, that he allowed this evidence to go unchallenged.

The kind of interference in the suit here contemplated is clearly indicated
by a technical word which otherwise is limited in the Orators to the formal

t Isoc. 18:52 ff.; cf. 17:54. 2 D. 48:44. - 3D. 47:2.

4 Arist., Consi. of Athens, col. 35, 1. 10 ff.

s Rentzsch, pp. 3o ff. 6 D. 48:9, 29, 44.
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denunciation of perjury,* and it is reasonable to suppose that Callistratus
has in mind the first step in a prosecution for perjury. If he had the right
to take the first step, he surely was competent to proceed with the charge
and bring the witnesses to trial. Now, Callistratus was not really a party
to the suit. In the eyes of the jury, which knew nothing of the compact
between him and his brother-in-law, he was simply a relative of Conon’s,
and might have been one of the claimants for the property, if he had chosen;
but as he had failed to do so openly, he was an entire stranger to the case;
and yet he assumes that he might have prosecuted the witness for perjury.
It is scarcely worth inquiring whether the right to prosecute was based
upon an interest in the evidence in the way of possible damage which might
result from it in case it was not challenged and proved to be false. We
may imagine that Callistratus would have found himself in an awkward
position, had Olympiodorus decided on suing him for the house rent;
but we can hardly conclude that the possibility of such an event would
constitute the basis of a right to impeach the evidence. The inference
from the case is rather that anyone who wished, no matter what object he
had in view, could prosecute a perjured witness. Naturally the instances
of the exercise of such rights would be very few in comparison with the
number of suits for perjury instituted by one or other of the parties.

No certain data are afforded by our authorities for determining whether
a suit for perjury would lie in the case of evidence given before an arbitrator,
Chrysippus v. Phormio seems to show conclusively that no action for
perjury would be allowed, if the arbitration was a private one; for not
only does the speaker state explicitly that there was no fear of punishment
for giving false evidence before an arbitrator, but he complains that he was
unable to reach his opponent’s witness, who had committed perjury at the
arbitration, but was not a witness at the subsequent trial.* Rentzsch’s
objection, that we cannot infer that this would apply to a public
arbitration, has not as much weight as one would expect at first sight,
since there was no appeal from a private arbitration, and the losing party
would suffer more from false evidence than if the case was before a public
arbitrator, whose decision was not final. But, apart from this, it is to be
noted that the speaker is at no pains to state that he refers to a private
arbitration; on the face of it, his language seems to apply to any arbitrator.3
It is true that the jury might be supposed to be aware that he meant a private
arbitration, as he had just explained that the parties to the suit had selected

t D. 48:44 f.: odx éwecmpduny rols udprvor. » D. 34:0, 46.
3D. 34:19.: wpds 3¢ 7§ JuaiTnry dxirdirws xal drawrxlrrws paprupodew 8 v d»
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the arbitrator. On the whole it is reasonably safe to conclude that false
evidence before an arbitrator did not render a witness liable to an action
for perjury.

It is incorrect, of course, to limit perjury to evidence given in court,
for a false affidavit before the Archon in inheritance cases rendered the
affiant liable to punishment.* As a party to a suit could himself make
such a affidavit, it turns out that one who is in fact not generally a
competent witness may still be prosecuted for perjury.? The claim of
Apollodorus, however, that his opponent, Phormio, was liable to prose-
cution for perjury on the ground that he had virtually given evidence on
his own behalf, because he was the real source of the alleged false
evidence of Stephanus, need not be taken seriously.

Any kind of evidence, including an affidavit in support of a special plea,3
hearsay evidence, and extrajudicial depositions,® could be attacked. It
has been said4 that a hearsay witness was liable to legal proceedings, if
it could be proved that he had not in fact heard what he claimed he had
heard; but it is impossible to imagine that such a situation could arise,
as the mere admission by a witness that his evidence was hearsay would
rule it out and render him liable, whether it was true or false.s8 If the
extrajudicial deposition® was false, either the attesting witnesses or the
original witness would be liable. The original witness would be liable,
unless he could prove that he did not say in presence of the attesting wit-
nesses what they claimed he said. There is no convincing proof that an
oath in disclaimer (éwpodia) could ever be treated as false evidence.
The technical word for false or perjured evidence is yevd paprupev or
yevdopaprupdv.” But in the passage cited to support the theory that an
oath in disclaimer may be attacked as perjury only the word &riwopxdy is
used, and evidently consciously used to avoid the technical words yevd)
paprvpdy. Aschines, when contemplating the possibility of a witness
taking the oath of disclaimer, speaks of it as a shameless action, but says
nothing of a prosecution, as he assuredly would have done had such an
oath rendered the witness liable.?

The nature of the penalty attached to perjury has been the subject of
some dispute. It was regularly a fine, but the jurors had the right to
1D. 44:1ff, 571 3 Siapaprupla, dxpaprvpla. sD. 47:1.

*M. S. L., p. 847. 4«M.S. L., p. 879. 6 Cf. p. 25.

7D. De F. L., 176; D, 45:58; William Wayte and C. R. Kennedy, Dictionary
of Antiquities, s. v. paprvpla.

8 MHsch. 1:47, 50.

9 Rentzsch, p. 41 ff.; Thonissen, pp. 385 ff.; M. S. L., pp. 219, 486 ff.; Boeck,
IV, pp. 120 fI.; Platner, I, 421.
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inflict the loss of civic rights, if they chose.* Three convictions entailed
a complete loss of civic rights. Regarding differences of opinion as to the
part taken by the prosecutor in determining the penalty, it is sufficient
to refer to the work of Rentzsch, where the whole matter is discussed.
But it is so important to know whether the fine was paid to the prosecutor
in the way of compensation, or to the public treasury in the way of a penalty,
that it seems worth while to draw attention to several considerations which
lead me to doubt that the fine was ever paid to the prosecutor in the way of
damages. There is no direct statement in the Orators to this effect, nor
is the language used ever inconsistent with a punitive fine.* Moreover,
the almost unvarying use of the word d\ioxopas, rather than of éphwrxdve,
in referring to the convicted witness, points to a purely criminal action.
The form of pleading, too, which we have preserved in Apollodorus v.
Stephanus,3 does not contain the words dBAayév me, which might be
expected in a suit where damages are sought.4

Apart from the question of language, several other circumstances
should be noted. The gist of the offense is always said to be the deception
practiced on the jury,S rather than the damage done to the prosecutor.
The smallness of the penalty in case of failure is in the interest of the public
rather than of the individual. Besides, several difficulties present them-
selves in the assessing of damages. What would be the measure of damages
in cases arising out of criminal matters, where a stranger would be the
plaintiff 7 Or how could damages be assessed at all until after the retrial
of the main action, in cases where it could be reopened on proof of perjury ?
Or why should one prosecute singly several witnesses, if he could exact full
damages from one P¢

A witness to a writ of summons was liable, on proof of perjury, to a
criminal prosecution? (ypagy yYevdoxAyreias). The penalty was at the
discretion of the court, and was usually a fine for a first or second offense.
For a third offense the punishment was loss of civic rights, which might
be inflicted even for a first offense. A case occurs in which the jury pro-
posed to inflict the death penalty; but there were several aggravating
circumstances, including trespass, malicious destruction of property, and
assault with intent. As all these offenses were proved in court, it is not
strange that the jury was inclined to be severe.? Consequently, it cannot

t Platner, followed by Thonissen (0. cit.) believes that the loss was only partial,
but there is no suggestion of this limitation in the Orators.

3 D.45:1; 47:2. 3D.45,46. 4Cf. D. 36:20. SD. 46:9; 47:1. 6Ise. §5:12.
7 C. R. Kennedy, Dict. Ani., s. v.; Thonissen, p. 390. 8D. 53:15ff.
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be assumed that death was inflicted for the single offense of bearing false
witness to a writ of summons.

Anyone who produced illegal evidence of any kind was liable, after
the evidence had been impeached as perjured, to be sued for subornation
of perjury (3ixn xaxorexmav).® As to the effect of a successful action for
subornation of perjury and its relation to a retrial of the case (8ixy
dvaduxos), there is no certain information in the authorities. Of four
passages which deal with the conviction of a witness for perjury, two
mention explicitly a 8y xaxorexmdv,? a third implies it,3 while the fourth
speaks of a retrial of the case.4 In two other cases compromises were
arranged as soon as it appeared that the witnesses were guilty of perjury.s
The compromise in both cases had reference to the property in dispute,
and not to damages that might have been collected from the witnesses or
the party. The theory of Lipsius seems to fit the facts and the logic of
the situation. He believes that the 8ixy xaxorexmdv was resorted to only
when the person who was cast in the suit by false evidence had suffered
a loss by the judgment and desired reparation from his opponent. To
annul the judgment required a new trial,® which could be had without
- the intervention of an action for subornation as the result of a successful
action against a witness for perjury in certain specified cases only.? To
this explanation little can be added, except to suggest that, even if the
unsuccessful suitor had suffered loss by the adverse judgment based on
false evidence, he could scarcely succeed in an action for subornation,
unless he could prove that his opponent was aware of the falsity of the

evidence.® In other words, he would have to prove guilty knowledge of
" the character of the evidence, and not merely the introduction of false or
illegal evidence. But, as a rule, it could be proved that the litigant was
well aware that the evidence of his witness was false. If a party to a suit
read an affidavit as that of a certain witness, without his knowledge or con-
sent, he was liable to a suit for damages.? '

1 D, 46:10. 2 D. 47:1; 49:56. 3 D, 46:10. 4 Ise. 11:45.

S Isee. §5:13, 17. 6 M. S. L., pp. 977 ff. 7 Ise. 11:45.

8 Platner (. 416) notices this feature of an action for subornation of perjury, but
is obliged to disregard it, because of his theory that it was a necessary step to securing
a.reversal of the original judgment.

9 D. 29:16.
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